Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reportw  Syttwn. 


THE 

NEW  YORK  SUPPLEMENT 

VOLUME  10. 


CONTAINING  THE  DECISIONS 

OF  THE 

INTERMEDIATE  AND  LOWER  COURTS 
OF  RECORD 

OF 

NEW  YORK  STATE. 

I'ERHANENT  EDITION. 


JULY  10— OCTOBBR  2,  1890. 


ST.  PATJL: 
WEST  PUBLISHING  Oa 
189U. 


Digitized  by  Google 


3^  ttlhrtof 


Cop^rtghtt  1830, 

BT 

WBSr  FUBUSHIHa  COKFANT. 


Digitized  by  Google 


C.  2 

NEW  YORK  SUPPLEMENT.  YOmME  ig 


JUDGES 


Courts  Reported  During  the  Period  Covered  by  tHs  Volumei 


ST7PBBUE  COUBT— First  Department. 

Qeneral  Term  JtuHeet* 
CHARLES  H.  YAK  BRUNT,  PBBBnmTa  Snntxm. 

.U80CXATE  JUBTIGBB. 

JOHN  R.  BRADY.  CHARUS  DANIBIA 

WILLARD  BARTLBTT. 

Juices  of  the  Fkst  DistrieL  ~'- 

CHARLK8  H.  VAN  BRUNT.  GEORGE  P.  ANDRBWa 
JOHN  R.  BRADY.  EDWARD  PATTERSON. 

OEORGB  a  BARRETT.  MORGAN  J.  O'BRIEN. 

ABRAHAM  R.  LAWRENCE.     GEORGE  L.  mGRAHAH.' 
MILES  BEACH.S 

Second  Departmenti 

Qenend  Term  Ju^ieei* 
JOSBPH  F.  BARNARD,  FBBsroilia  Jdrxi& 

▲8S0CIATK  JUSTICES. 

JACKSON  O.  DTEHAN.  CALVIN  B.  PRATT. 

Juttiees  qf  (kt  Second  DidricL 

JOSEPH  F.  BARNARD.  EDGAR  K.  OULLBN. 

JACKSON  O.  DTKMAN.  CHARLES  F.  BROWN.* 

CALVIN  B.  PRATT.  WILLARD  BARTLBTT. 

■One  of  the  Jndaas  of  the  tnpeiior  court  of  tlw  city  of  New  York  deaiKUted  tho 
goTemor  to  bfud  orcnlt  court  and  sitedal  term*  of  the  Bupreme  court  In  taa  dty  of  How 

York. 

■Ooe  of  the  Judges  of  the  court  of  oomoum  pleas,  desi^uatod  u  ftboro. 
*Appolal«d  to  KOBDd  dlTlslon  of  the  ooart  of  appeals. 
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W  JUDGES  OF  TBI  COURTS. 

SUPBBHB  OOUBT--aontlimed. 

Third  Department. 

Qeneral  Term  Jiutieea, 

WILLUM  L.  LEARNED,  PiuESiDntfl  JuniOB. 

ASSOcxATB  JtrancKa. 
JUDSON  a  LANDON.  STEPHEN  L.  KATHAX. 


Jiuliees  ^  tAe  3%trd  DvtbricL 

WILLUU  L.  LEARNED.  STEPHEN  L.  KATHAH 

Aim)N  B.  PARKER'  BAUUEL  EDWABDa 

EDGAR  L.  FDBSHAN. 


JwHoea     the  fbarih  DkbieU 

PROTHINGHAM  FISH.  CHARLES  O.  TAPPAN. 

JOSEPH  POTTEa»  JOHN  R  PUTNAM. 

JUDSON  &  LANDON. 


FoiirttL  Department.. 

Oeneral  Term  JxuHea, 

GEORGE  A.  HARDIN,  PRSsmaro  Jomoi. 

Asaooun  jTmrnas. 
CELORA  B.  MARTIN.  HILTON  a  MERWIN. 


HILTON  B.  UERWIN.  IRVING  G.  VANN.< 

JOHN  a  CHURCHILL.  GEORGE  N.  KENNEDY. 

GEORGE  A.  HARDIN.  PARDON  U  WILLIAHa 


Jiuftcw  of  (Ke  Siah.  DidriA, 

DAVID  L.  FOLLETT.i  CHARLES  E.  PAREEa 

CELORA  E.  MARTIN.  OERRIT  A.  FORBES. 

WALTER  LLOTD  SMlTa 

■Appobrted  to  Moond  dlrlaloii  of  the  ooort  of  appMla. 
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6UFBEME  OOUBT— Contlnned. 


Fifth  Department. 

Omeral  Term  JiuUca. 
CHARLES  C.  DWIQHT,  PBBsnmra  Jumok 

TRAirOIS  A.  HACOHBEa        THOMAS  OORLBTT. 


Ju^ica  of  the  Seventh  Distrid. 


CHARLES  a  DWIQHT. 
FRANCIS  A-  MACOMBBR 
WILLUM  RUMSEY. 


GEOROB  B.  BRADLEY.) 
WILLIAU  H.  ADAMS. 
JOHN  M.  DAVY. 


JuOiea  tjf  1h4  Mghth  Digtria* 

CHARLBS  DANIEIA  THOMAS  CORLBTT. 

ALBERT  HAIGHT.i  HENRY  A.  CHILDS. 

LORAN  L.  LEWia  JOHN  a  LAMBERT. 


OOUHON  FliEAS  OF  TOBK  CIT7  AND  OOtrBTTY. 


JOSEPH  P.  DALY.  HENRY  W.  BOOKSTAVBB. 

MHiES  BEACH.  HENRY  BISCHOFP,  Ja. 

HENRY  W.  ALLEN.  ROGER  A.  FRYOR.* 


8T7FEBIOB  OOUBT  OF  THE  OITY  OF  N£W  70BK» 


JOHN  SEDGWICK,  Cbibv  JdMb. 
JOHN  J.  TREEDMAN.  RICHARD  CGORMAN. 

CHARLES  H.  TRUAX  GEORGE  L.  INGRAHAIL 

P.  HENRY  DUGRO. 


OTTT  COUBT  OF  HEW  70BK. 


DAVID  MaU)AM,  Chief  Jumcs. 
SIMON  M.  EHRLICH.  ROBERT  A.  VAN  WYCE. 

HENRT  P.  McGOWN.  JAMES  M.  FITZSIMON& 

LEONARD  A.  GIEGERICH. 


'AppalnteA  to  aeomd  dlTislOD  of  the  oourt  of  appeals. 

*  Af^cdiited  October  8*  tS90,  lot  anezpired  term  of  Ohlef  Jndge  resigned. 
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OHY  OOUBT  07  BBOOKZiTK. 

N.  H.  CLEKENT.  CmEr  Judgb. 

AuansTUS  tan  wtce.'     williau  j.  osbornb. 

SUFEBIOB  OOT7BT  OF  BTTTFAIiO. 

CHARLES  B£CKWITH,  Chiev  Judob. 
BOBBKT  a  TITUa  EDWARD  W.  BATCH. 
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CASES  REPORTED. 


Abel  T.  Delaware  A  B.  Cutal  Co. IM 

Abells,  Hall  t   661 

Ackerman  t.  Bordlck  9tf 

Ackley,  Van  Woert  t  678 

Adam*    Speelman  864 

Adams  T.  Tator  617 

Adams,  People  t.   396 

Adams,  Rovce  r  BSl 

AdlePT.  Flack  769 

Alabama  Nat  Bank.  6t^  t.   5 

Albany  Brewing  Ca,  Cox  t.  818 

Albertz  t.  Bache.  689 

Albrecht's  Estate.  In  re  888 

Aldlnger  t.  Pagb  684 

Allee,  Horling  t   97 

Allen,  Brown  t  7U 

Alsdorf.  Hayes  t.  948 

AmbergT.  Kramer.  SOU 

American  Manaf  g  &  Supply  Co., 

Kellogg  T.  481 

American  Mining  &  Milling  Co., 

SeeberT  851 

American  Surety  Co.,  Pfeiffer  t.  . . .  959 
American  Telepbone  A  Telegraph 

Co..  Barrett  V.  188 

Aiiderson  t.  Horn   8 

Anderson    Tomklns   80 

Anderson,  Smith  v.  S78 

Andrews,  Parks  v  844 

ApoUinaris  Co.  t.  Yenable  469 

Armstrong  Fire  Ins.  Co.,  Bamber* 

gerT.  229 

Armstrong  Mannf  g  Co.,  Ferris  t.  .  750 

Arnot  T.  Bingham.....  949 

Arthur  v.  Wright  868 

Atkins  T.  Manhattan  By.  Co  482 

Atkins.  Bopp  t  689 

Atkins,  Enowlton  t   77 

Atkinson  v.  Oelsner.  623 

Atlantic  Are.  R.  Co..  Devlin  t  648 

Atlantic  Ave.  R.  Co..  People  v  007 

Atiaa  Steam-Ship  Co.,  Geogheganr.  121 

ADsUn  T.  Troman  060 

ATery,  ManderiUe  t  828 

Ayers,  Stevens  t  602 

Babcock  T.  SchuylkiU  ft  L.  V.  a  Co.  046 

Bach  T.  Tnch  884 

Bache,  AlberU  T   680 

Bailey,  In  re  877 

Bailey,  Oonae  ▼  878 

Ballhr  T.  Kaabawumaek  Uannf'g 
Co.  AM 


iwe 

Baker  T.  Ziegler  ;  S49 

Baldwin.  Peck  t  063 

Baldwin.  Wood  T  106 

Ball     Bnrlaeon  966 

Bamber,  Blohm  t.   08 

Bamberger  t.  Armstrong  Ftre  Ins. 

Co  889 

Bamberger -T.  Fire  Aas'n  of  New 

York.;  380 

Bamberger  r.  Mntaal  Fire  Inj.  Oo. .  880 
Barcelona  Apartment  Ass'n,  Mo- 
Comb  T  646 

Bard,  First  Nat  Bank  of  Jersey  Clfy 

T.,  four  cases.  684 

Bardeen  t.  Mclntyre   949 

Barker  v.  Town  of  Oswegatcble. ...  884 
Barnard  Manof  g  Co.  t.  Qnacken* 

bash  064 

Barnes  T.  Keene  967 

Barr  Co..  Eagle  Tube  Co.  t.  118 

Barrett  t.  American  Telephone  & 

Telegraph  Co  ,  188 

Barrow  B.  S.  Co.  t.  Mexican  Cent. 

R.  Co  8M 

Bartlett  t.  Bonn  810 

Bartlett  t.  Halligan   85 

Bartlett  t.  Sutorius  800 

BassettT.  Leslie   488 

Baumann  r.  Qilmonr  684 

Baamgarten,  Roberts  t   619 

Baylesv.  Wallace.....  101 

Baylies  T.  Philadelphia  ft  B.  Goal  ft 

Iron  Co  816 

Baylis,  Moore  r.   62 

Beach  v.  City  of  New  York  708 

Beams  t.  Mela  480 

Beavan,  Turner  t  198 

Beck  T.  Pinknor.  088 

Becker  t.  New  York,  U  E.  ft  W.  R 

Co  418 

Becker  T.  Pueli   00 

Beer,  Daly  t  W 

Beime,  New.  York,  U  B.  ft  W.  R. 

Co.  T  101 

Bell,  Byron  t  888 

Bell.  People  t   880 

BeDesch  t.  Hancock  MuU  Life  Ins. 

Co  066 

Benjamin  t.  Rogers  777 

Bens.  Watson  t  TOO 

Reran  t.  Tradesmen's  Nat.  Bank. ..  677 
BerkBhireAMTtmentA8B'n,EganT.  116 
Berlin  Iron-Bridge  Co.  T.  Wagner..  815 
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Borlln  Inm-Brldse  Cki.  v.  Wafnar..  840 

Bmarlaln  T.  Bodges  SOS 

Bien,  SpringeT  t  680 

BindaeU,  JohDBODT  8S1 

Bingham,  In  re  835 

BlDKham,  Arnot  t  040 

B]Bhop'aWfll.Inre  817 

Blair.  Boak  r  808 

Blair.  Qarfleld  ▼  840 

Blake  t.  Evennan   74 

Blake  V.  Moore  674 

BliM.HartiDT   886 

Blobm  V.  Bamber   08 

Bloom  T.  Patten  228 

Btye,  Corn  Exchange  Bank  v   ISl 

Boak  T.  Blair  888 

Board  of  Police  Com'rs.  People  v. .  048 
Board  ot  Sup'n  Hamilton  Conntj, 

People  T   88 

Board  of  Water  Gom'n,  Olonceater 

Iron-Worka  v  168 

Bogardus  t.  Caragher  225 

BoFeyT.  Flack  750 

Boltv.  Haaser  807 

Booth'B  Will,  In  K.  044 

Bopp  V.  Atkins.....  680 

BoBBont  T.  Rome,  W.  ft  O.  R  Co. . .  603 

Boyle  T.  Van  Tsaael  821 

Boynton  t.  Laddy  623 

Boya,  Darrah  t  607 

Bozzoni  T.  Woodward...,  644 

Bradford,  Maehado  t  056 

BradfauratT.  Field....  452 

Bradt  People  t  157 

Branth  t.  Branth  688 

Breese,  Sexton  t  610 

Brennao  t.  Crouch  410 

Bricklayers'  Benevolent  ft  Protect- 
ive Dnion,  Burns  t  016 

Broadway  ft  a  A.  R.  Co..  Fitch  v..  326 
Broadway  ft  &  A.  R  Co.,  lorona  t..  S87 
Broadway  ft  &  A.  B.  Co..  Whit- 
field t  106 

Brogan,  Pazton  t  SOS 

Brooklyn  City  R.  Co.,  Mendel  y  796 

Brooklyn  City  R.  Co.,  Meserole  v..  818 
Brooklyn  City  R.  Co.,  Schick  v. . . .  628 
Brooklyn  El.  R  Co..  WilllaniB  ▼. . .  020 

Brooks  V.  City  of  New  York  778 

Brooks'  Estate,  In  re   20 

Brower,  Robinson  T  864 

Brown  v.  Allen  714 

Brown  t.  Lowe  056 

Brown,  Dryer  ▼   68 

Brown.  Harrington  051 

Brown,  Irwin  t  958 

Browne.  Le  Roy  v   828 

Brush,  Wightraan  v   76 

Back  T.  ManhatUn  Ry.  Co.  1U7 

Buddin  r.  Portunato  115 

Budlong.  C'omstock  t  950 

Buell.  Mclntyre  v  832 

Buffalo,  R.  &  P.  R.  Ca,  Perkins  v..  356 

BuhlerT.Hubbell  254 

Bolkley.Healy  T.  703 
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Bnnn,  BartlettT  HO 

Burdlck.  Ackermaa  t  94A 

Barke  t.  Jackson  577 

Burke,  Goodwin  T  888 

Burleson,  Ball  t  965 
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Protective  Union  810 

Burtis.  Clement  t  864 
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Bntler  t.  City  of  Oswego  768 

Butler  V.  Townsend  809 

Butler,  Rosa  t  444 

Button  V.  Lask  683 

ByamT,  Hampton  878 

Byron     BeU  688 

Cady  T.  SpringTllto  WaSerWorka 

Co  870 

Calvary  Cemetery  Asa'n  of  Water- 
town  T.  Glenn  949 

Camp.  In  re.  three  c&aes   141 

Caoe.  New  York  Juvenile  A^IamT.  067 

Canfleld  Pub.  Co..  Rulandv   818 

Cantor  T.Grant  288 

Capron's  Estate,  In  re   88 

Caragher,  BonrdiUT.  S8S 

Carpenter  t.  Carpenter  486 

Carr  v.  Huff  861 

Carrv.  Tracy  045 

Carter  v.  Good  647 

Catterburv.  Schnauffer  T.  648 

Chapman  v.  Forbea  94A 

Chenowakj T. Tolpln   006 

Cheater  t,  Jmnel   67 

Chnreh,  Eeenholto  T  615 

Church,  Lawrence  v  666 
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Settz  V*  Dby-Dook«  £.  B.  &  B.  B.  Oo. 
(CMNMM  PlMi  of  New  TorX  CHty  and  Countv,  Oentral  Tom.  Jniift  9,  INBl) 

L  HoBBB  Aim  Snxm  Rahboabs—Iiuubiu  wbus  Ekteriko  Cab. 

In  an  aotlon  for  Injuries  sustained  whUe  attempting  to  enter  a  street-oar,  after 
hsTlnK  signaled  tbe  drlTer  to  stop,  plaintiff  and  some  of  his  witnesses  testified 
that  tna  oar  had  stopped,  but  started  suddenly,  as  he  was  mounting  the  platform, 
and  threw  him  down.  Other  witnesses  for  pluntiff  testified  that  the  car  had  not 
stopped,  hat  had  slaokened  Its  speed  so  that  a  person  could  eater  It  without  rislL 
Defendant's  witnesses  testified  ihat  the  oar  was  moving  at  its  usual  speed  when 
plalntlfl  attraipted  to  enter  It  The  court  charged  that,  If  the  car  had  not  stopped 
whmi  the  plaintiff  attempted  to  enter  It,  the  veraiot  most  be  tor  defendant.  Hetdt 
that  a  TcnroUst  fOr  plaintiff  would  not  he  disturbed  on  appaaL 

1  Dasuow— Pbbbohal  iNnnns— Lon  of  Eabhimss. 

While,  In  an  action  for  personal  injuries,  the  absence  of  erldenoe  of  the  Talae 
of  plalntUTs  earnings  preolndes  a  recovery  of  sabstantial  damages  for  loss  thereof, 
he  la  nerertheless  entitled  to  nominal  damagea  on  that  account}  and,  to  make  an 
oblecUon  to  a  recovery  of  more  tiian  nominal  damages  for  raoli  loss  avallaUe  to 
duendant,  a  spedflo  request  that  nominal  damages  ooold  onlj  be  xeoorerad  for 
lose  of  wages  Is  neoessair. 

>^p»"'  f'om  city  court,  general  term. 

^ctK,-  lor  personal  injuries  brought  by  Frank  Seltz  against  the  Dry-Dock, 

At  Broadway  &  Battery  liailroad  Company.  There  was  a  verdict  for  plain- 
tiff for  9500.  The  judgment  entered  thereon  was  afflrmed  by  tbe  general 
term  of  the  dty  court,  and  defendant  again  appeals. 

Argued  before  LABUKaioRu,  C.  J.,  and  Daly  and  Bjacuoff,  JJ. 

RobinwUt  Seribner  d*  Bright,  {John  M.  Scrihmr,  of  counsel,)  for  »ppel- 
lant.   Ortendo  h,  Stewart,  tot  respondent. 

BiscHOFF,  J.  On  the  19th  day  of  April,  1888,  on  Clinton  stre^,  between 
Division  and  Grand,  in  the  city  of  New  York,  ptaiotift,  intending  to  become 
a  passenger  in  one  of  defendant's  cars,  while  attempting  to  boaM  the  same 
sustained  severe  injuries,  some  of  them  being  of  a  permanent  nature. 
Plaintiff  testified  that  before  attempting  to  board  the  car  he  signaled  to  the 
driver,  and,  the  car  thereupon  roming  to  a  full  stop,  be  attempted  to  enter  it; 
aod,  having  hold  of  ttie  guard-rails,  and  one  foot  on  the  step  of  the  rear 
platfwm,  the  car  suddenly  started  forward,  whereby  he  was  prevented  from 
entering,  thrown  violently  to  tbe  ground,  dragged  for  a  space  of  100  feet 
or  more,  and  thereby  received  tbe  injuries  of  which  he  complains.  In  his 
narrative  of  the  facts  relating  to  the  accident,  he  was  fully  corroborated  by 
bis  wife,  who  was  a  witness  on  tus  behalf.  Other  witnesses  for  the  plain- 
V.IOh.Y.8.110.1 —  1 
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tiff,  however,  teetlfled  that  the  car  at  the  time  when  the  plaintiff  attempted 
to  board  the  same  had  not  come  to  a  full  stop,  but  had  snflldently  slackened 
its  speed  to  enable  any  person  to  enter  it  without  incurring  risk  of  injury. 
Defendant's  witnesses,  on  the  other  band,  testified  thnt  the  car  bad  neither 
slackened  its  speed  nor  come  to  a  full  stop,  but  was  moving  along  at  the  or- 
dinary rate  of  speed.  Upon  this  conflict  of  testimony  the  trial  justice  de- 
clined to  direct  a  disnussal  of  the  complaint  ^r  a  verdict  for  the  defendant, 
but  submitted  tbe  queetion  of  defendant's  negligence  and  the  plaintiff's  con- 
tributory negligence  t«  the  jury  for  their  determination.  While  it  is  true,  as 
appears  from  tbe  testimony,  that  some  of  plaintilT's  witnesses  contradictetl  tbe 
testimony  of  others  to  the  effect  tlmt  tbe  car  ba<i  come  to  a  full  stop,  and  hs- 
serted  that  the  rate  of  speed  bad  surltciently  slackened  to  enable  any  person 
to  boHrd  the  car,  yet  it  is  equally  true  that  these  witnesses  contradicted  the 
testimony  of  tbe  defendant's  witnesses  to  tlie  effect  that  tbe  car  bad  nei- 
tlier  stopped  nor  Blackened  its  speed,  but  was  proceeding  at  tbe  rate  common 
to  streei-cars. 

Outside  of  defendant's  objection  to  so  much  of  the  trial  justice's  cbarge 
as  relates  to  recovery  by  the  plHintiff  of  loss  of  earnings  derived  from  his 
ordlniiry  avocatioti  of  life,  defendant's  exceptions,  j^rouped  together,  present 
the  question  as  to  wbeilieroriiot  it  waa  contributory  negligence,  as  matter 
of  law,  for  the  plaintiff  to  attempt  to  board  tbe  defendant's  oar  wliile  tbe 
same  was  In  motion.  At  the  request  of  the  defemlant,  the  trial  justice 
charged  tbe  jury  that,  if  tbey  believed  that  the  car  had  not  oome  to  a  full  stop 
when  the  plaintiff  attempted  to  board  it,  they  must  find  a  verdict  for  the  de- 
fendant. And,,  inasmuch  as  the  jury  found  for  the  plaintiff,  they  must,  in 
tbe  light  of  the  trial  justice's  instructions,  be  deemed  to  have  accepted  as 
true  the  statement  of  tbe  plaintiff  and  his  wife  that  the  car  bad  come  to  a 
full  stop.  Tbe  jury  were  tbe  sole  judges  of  tbe  facts,  and  with  their  deter- 
mination opon  the  conflicting  testimony  of  witnesses  this  court  will  not  in- 
terfere, unless  to  prevent  an  abuse  of  the  jury's  province.  There  is  notliing 
in  the  evidence  to  indicate  that  the  jury  were  moved  in  their  finding  eitht-r 
prejudice  against  tbe  defendant,  or  by  undue  sympathy  for  the  ^intiff. 
The  d^endant's  contention  t^at  tbe  plaintiff  was  guilty  in  law  of  contribu- 
tory negligence  in  attempting  to  board  tbe  car  while  in  motion,  though  at  a 
rate  of  speed  which  made  it  reasonably  safe  for  any  person  to  attempt  to  ttoard 
it,  is  not  well  founded.  This  precise  question  was  recently  passed  upon  by 
tbe  supreme  court  at  a  genenil  term  in  the  first  department,  and  many  pre- 
viously reported  cases  duly  considered.  MorUxm  v.  Railroad  Co,,  8  N.  Y. 
Bupp.  436.  The  decision  in  that  case  is  to  the  effect  that  It  Is  not  always 
ooatributory  negligence  for  a  party  to  attempt  to  get  on  tbe  rear  platform 
of  a  car  after  signaling  tbe  driver  to  stop,  and  tbe  car  has  slowed  up,  if  it 
appears  from  the  evidence  that  the  accident  was  caused  by  the  sudden  start- 
ing and  cbange  of  motion  of  the  car  after  the  plaintiff  has  attempted  to 
board  it.  Citing  Eppeiidorf  v.  Railroad  Co,,  69  N.  Y.  195,  and  Morrison 
T.  Railroad  Co.,  63  N.  Y.  643.  In  delivering  the  opinion  of  the  court, 
Jndge  Daniels  says:  "By  tbe  signal  given  to  tbe  driver,  he  [tbe  driver]  was 
^tprlsed  of  the  fact  that  the  plaintiff  desired  to  take  passage  on  the  car;  and* 
having  slacked  its  speed  to  enable  that  to  be  done,  it  was  bis  duty  not  to  en- 
danger the  plaintiff's  safety  by  suddenly  putting  the  car  in  motion,  before 
be  had  been  able  to  reach  the  platform.  •  •  •  Where  a  passenger  is  en- 
deavoring to  go  upon  a  car  in  this  manner,  to  start  it  up  with  a  jerk,  while 
be  is  in  the  act  of  doing  so,  necessarily  tends  to  endanger  his  safety;  a&A 
tbe  act  of  80  starting  it  is.  in  and  of  Itself,  careless  or  negligent.  •  *  « 
Id  this  case,  as  the  driver  understood  that  tbe  plaintiff  was  aboat  to  go  on 
board  of  the  car,  *  *  *  it  was  negligent  for  him  to  start  up  tbe  «ar 
wttb  a  j«rk  beCoie  the  plaintlfl  was  salely  on  tnud. "  la  tbeae  vtoWi  I  oob- 
ow. 
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The  defendiuit'B  exception  to  the  charge  of  the  trial  justice,  that  the  plain- 
tut  may  recover  for  loss  of  earnings  resulting  from  bis  InablUtj  to  pursue 
his  ordinary  avocations,  is  equally  unavailing.  It  appears  from  the  evidence 
that  plaintiff,  for  a  period  of  three  weeks  or  more,  was  prevented,  by  reason 
of  the  injuries  sustained,  from  pursuing  his  ordinary  occupation,  which  vras 
tiiat  ot  a  shoemaker;  but  no  evidence  of  the  value  of  bis  earnings  was  given. 
While  the  absence  of  such  evidence  prevented  plaintiff's  recovery  of  sub- 
stantial damages  on  that  account,  he  was  nevertheless  entitled  to  nominal 
damages  for  the  loss  of  such  earnings,  as  the  law  will  not  assume  the  plain- 
tiff's services  to  have  been  wholly  valueless.  The  trial  justice  cannot,  tliere- 
fore,  be  said  to  have  committed  error  in  his  Instructions  to  the  jury  that,  In 
Bssessiog  the  amount  of  damages  to  be  awarded  to  the  plaintiff,  they  might 
take  into  consideration  his  loss  of  earnings  by  reason  of  the  Injury.  To  have 
made  the  objection  to  the  plaintiff's  right  of  recovery  of  more  than  nominal 
damages  for  loss  of  earnings  available  to  the  defendant,  a  speciflo  request 
tliHt  the  jury  be  directed  to  limit  the  plaintiff's  recovery  for  the  loss  of  such 
earnings  to  nominal  damages  only  was  necessary;  and  an  exce^ition  to  the 
refusal  of  the  trial  justice  so  to  direct  would  have  presented  the  defendant's 
ohjecllon  to  this  court  for  review.  No  such  request,  and  no  such  exception, 
appeur  in  the  case,  and  there  is  nothing  to  indicate  that  In  assessing  the 
amount  of  damages  awarded  to  the  plaintiff  the  jury  allowed  him  more  than 
a  nominal  sum  for  the  loss  of  his  earnings.  Femey  v.  Railroad  Co.,  116  N. 
Y.  377,  22  £.  Bep.  402.  The  judgment  and  order  appealed  from  should 
thenftm  be  ftUrined*  with  costs  to  the  respondent.  Ail  conour. 


MclNTIRS  V.  'WiEOAHD. 
{City  Court  of  New  Vorh,  QcnenU  Term.  April  S,  IBOa) 

PUAwaa— ^Amwaa— IvocHnnnxT  DaniiBas. 

An  aoBwer  1^  one  <tf  Mveral  defendants,  wUch  denies  that  defendants  execBtsff 
the  Ina^ment  sued  on,  and  for  a  fortber  defense  alleges  that  the  amwerinf  de- 
fendant was  induced  by  fraud  to  sign  the  iDStrument,  will  he  taken  as  an  aiUQls- 
•ion  of  the  execatloo,  with  the  qualiflcation  as  to  the  fraud  against  ttie  answering 
datetMlant,  iinoe  tto  rule  allowing  loconalBtent  defensoa  will  not  be  ooDStmed  ao 
u  to  parmit  auoh  oontradictor;  averments. 

Action  by  Thomas  McInUre  against  William  Wi^and  and  Herman  Wie- 
gand,  on  an  undertaking  on  arrest,  executed  by  the  defendants  in  an  ao- 
tioa  heretofore  oommenced  in  this  court,  wherein  one  Sophia  Wilklns  was 
plaiotiff,  and  the  plaintiff  herein  was  defendant,  to  recover  damages  for  an 
allied  breaoh  of  promise  to  marry  and  seduction,  and  resulted  In  a  verdict 
for  the  defendant,  (plaintiff  herein.}  The  defendants  in  this  action  were  the 
pUlnHff's  sureties  in  said  action.  Defendant  Wiegand  alone  appears.  The 
first,  fourth,  and  fifth  paragraphs  of  the  answer  referred  to  in  the  opinion 
are  as  follows:  "Firat.  This  defendant  has  not  any  knowledge  or  infurmu- 
tion,  suffloieot  to  form  a  belief,  as  to  whether  the  defendants  herein,  or 
either  of  them,  at  any  time,  executed  or  filed  with  the  clerk  of  the  city  court 
of  Kew  York,  or  elsewhere,  for  the  benefit  of  Thomas  Mclntire,  the  phiintiff, 
or  any  one  eise.  pursuant  to  the  statute  in  such  case  made  and  provided  or 
otherwise,  a  written  undertaking,  a  copy  of  which,  or  a  substantial  copy  of 
which.  Is  annexed  to  the  complaint,  or  made  to  form  a  part  of  it,  as  alleged 
in  the  paragraph  or  subdivision  of  the  complaint  marked  •  ^jr«£.'  *  *  • 
Fourth.  And,  for  a  further  and  separate  defense  to  the  cause  of  action  stated 
in  Uie  complaint,  this  defendant  alleges  that,  at  about  the  time  of  the  com- 
mencement of  the  action  of  Wllkins  against  Mclntire,  mentioned  in  the 
complaint,  but  this  defendant  has  no  precise  recollection  of  the  date,  the 
plaintiff  In  said  action  called  upon  this  defendant,  and  requested  him  to  sign 
H  paper,  stating  that  she  was  in  trouble;  that  thereupon  this  defendant  in- 
quired ot  ber  what  the  nature  of  the  paper  was,  and  th^  thereupon  she  told  him 
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that  it  was  of  no  Importance,  and  that  her  attorney  desired  it;  and  that 
theronpon  thia  defendant,  without  reading  said  paper  or  knowing  the  con- 
tents thereof,  signed  the  same,  which  paper  this  defendant  believes  to  be  the 
paper  known  and  designated  as  an  undertaking  in  the  paragraph  or  sabdivis> 
ion  of  the  complaint  marked  *  First; '  and  this  defendant  avera  that  he  never 
appeared  Iwfore  any  notary  public,  commissioner  of  deeds,  or  any  other  oflBcer 
qualified  to  administer  oaths  or  talie  acknowledgments,  in  relation  to  said 
paper  so  signed  by  htm,  and  that  he  never  swore  to  the  same,  or  any  part  of 
it,  and  never  acknowledged  the  execution  of  it  before  any  such  officer.  Fifth. 
This  defendant  further  alleges,  as  a  further  and  separate  defedse  herein, 
that  the  judgment,  mentioned  in  the  paragraph  or  subdivision  of  the  com- 
plaint marl^ed  '  SUeth '  therein,  was  brought  about  and  Induced  by  reason, 
as  this  defendant  Is  informed  and  verily  believes,  of  an  amicable  arrange- 
ment between  the  plaintlflE  and  the  defendant  In  the  said  action  of  Wilkins 
against  Mclnttre." 

Argued  before  MoAdau,  C.  J.,  and  Ehrligh  and  MoGown,  JJ. 

Lexoto  <fiXeo,  for  appellant.    A.  H.  Berrick,  for  respondent. 

Per  Gubiah.  The  first  and  fourth  paragraphs  of  the  answer,  Interpreted 
together,  must  be  taken  as  an  admission  that  the  defendants  executed  the 
undertaking  sued  upon,  with  the  qualification  that  Wtegand  was  induced  to 
sign  it  through  the  fraud  of  Pauline  Wilkins,  the  plaintiff  in  the  action  therein 
referred  to.  These  paragraphs  can  be  construed  in  no  other  way.  While  in- 
consistent defensed  are  allowed  to  be  pleaded,  courts  have  never  gone  to  the 
extent  of  holding  that  a  defendant  may  plead — Fint,  that  he  never  executed 
the  instrument  sued  upon;  aeoond,  that  lie  did  execute  it,  but  by  means  of 
fraud.  '  No  one  could  safety  swear  to  such  a  plea,  and  no  court  could  sanc- 
tion a  practice  which  encourages  parties  to  take  such  a  risk.  We  therefore 
regard  the  denial  in  the  first  paragraph  of  the  answer  as  controlled  by  the  ad- 
mission in  the  fourth  paragraph  thereof.  It  would  certainly  be  so  regarded 
at  the  trial.  The  fourth  paragraph  falls  to  set  forth  any  legal  defense.  No 
fraud  is  attributed  to  the  plaintiff  herein,  and  be  is  not  chargeable  with  the 
acts  of  others  not  In  privity  with  him.  Kelly  v.  Christal,  16  Hun,  242:  Cole- 
man V.  J9«an,  1  Abb.  Deo.  894;  Onderdonk  v.  Voorhis,  36  K.  Y.  358;  Qeorge 
V.  Bischoff,  68  111.  236;  Wayman  v.  Taylor,  1  Dana.  527;  Harrivm  t.  WU- 
kln,  69  N.  Y.  412. 

Whether  the  undertaking  was  acknowledged  or  jurat  sworn  to  Is  of  no 
consequence  in  this  action,  as  the  omission  of  both  would  have  oonstitated 
but  a  mere  Irregularity  in  the  original  action  that  might  have  been  waived 
by  the  parties  thereto.  The  fifth  paragraph  pleads  no  defense.  Whether  the 
judgment  recovered  was  the  result  of  a  trial,  default,  or  amicable  arrange- 
ment is  of  no  consequence.  The  judgment  fixed  the  rights  of  the  parties, 
and,  if  there  was  any  collusion,  the  sureties  should  have  applied  for  relief 
in  the  original  action.  The  arbitrary  use  by  the  defendant  of  the  term  "am- 
icable," in  reference  to  the  judgment*  does  not  detract  from  its  force*  or  im- 
pair its  effect  There  is  no  metit  In  ths  appeal,  and  the  order  appealed  from 
must  be  affirmed,  with  costs. 


Digitized  by  Google 


<%CtN.Y.] 


QBA7  9.  ALABAMA  HAT.  BABK. 


5 


Gray  v.  AT.iwiirA  Nat.  Bank. 

{dty  Court  of  New  York,  Trial  Term.  April  81, 189a) 

CuaintlOKAL  Saim— ^Satispaotobt"  to  BrTBR. 

A  oontraet  to  make  steel-plate  bank-drafts,  "a  satUfactorT  design"  to  1m  far- 
alsbed  the  pnrohaaer,  InTolves  a  matter  of  taste,  and  the  porouBar  may  njaot  the 
work  withoDt  asBigning  any  reason  (or  his  dissatiBfaction. 

Action  by  Olln  D.  Gray,  as  assignee  of  the  August  Gast  Bank-Note  &  lith- 
ographing Company  of  St.  Louis,  against  the  Alabama  National  Bank,  for 
an  alleged  breach  of  a  written  order,  given  by  defendant  to  plaintiff's  assign- 
ff,  to  make  a  quantity  of  steel-plate  bank-drafts;  the  order  reciting  that  it 
was  given  on  the  umlerstunding  that  "I  [defendant]  am  to  hnve  -a  satisfact- 
ory design  for"  the  drafts.  The  designs  furnished  were  rejected  as  unsatta* 
factory. 

William     EUiaon,  for  plaintiff.   S.  U.  Srandin,  for  defendant. 

UoAdah,  G.  J.  Lithography  is  an  art, — so  is  steel-plate  engraving,  and 
vliethelr  the  work  produced  Is  good,  bad,  or  Indifferent,  is  one  of  artistic 
opinion,  tuste,  or  fancy.  Bank-note  engraving  at  the  present  time  involves 
skill,  artistic  taste,  scenic  effect,  and  arrangement.  Some  people  are  fiistidi- 
ouB  alMut  their  checks  and  drafts,  and  want  them  nqual  in  appearance  to 
bank-notes.  Common  printed  checks  or  drafts  procurable  at  the  banks  ur  star 
tioners  may  suit  the  ordinary  requirements  of  trade,  but  not  the  peculiar  fan- 
dee  of  indiriduals  who  seek  to  satisfy  their  notions,  and  gratify  their  excep- 
Uoaal  taste.  As  a  consequence,  no  two  specially  designed  checks  or  drafts  are 
exactly  alike, — a  circumstance  that  proves  that  taste  and  fancy  have  much. 
If  not  all.  to  do  with  the  selection  finally  made.  Some  checks  are  neat,  not 
gaudy;  others  are  loud  and  showy.  They  vary  in  size,  appearance,  style  of 
print,  lithography,  and  engraving.  The  variety  of  vignette  is  innumerable. 
Stationers  keep  books  in  which  may  be  found  all  sorts  and  kinds  of  patterns 
and  designs,  and  even  those  are  modified  to  suit  the  peculiar  notion  or  fancy, 
original  or  otherwise,  of  the  customer.  From  all  this  it  will  be  assumed  Chat 
the  order  given  by  the  defendant  embraced  a  subject  involving  tnste,  fancy, 
and  judgment,  respecting  which  minds  might  differ.  The  condition  inserted 
in  the  order*  that  it  was  given  upon  the  un  lerstanding  that  the  prejldent  of 
the  defendant  should  first  have  a  satisfactory  design,  means  a  design  satis* 
factory  to  him,  and  that  the  order  was  not  to  become  operative  as  a  contract 
until  tbis  condition  precedent  was  performed.  Suggesting  an  alteration  in 
the  first  design  was  not  a  waiver  of  the  condition,  as  the  manner  of  making 
the  change  was  not  mechanical,  but  involved  theexercise  of  taste  and  fancy* 
Whether  it  was  wise  or  business-like  to  act  on  an  order  which  left  the  ap>- 
proval  of  the  design  to  the  mental  operation  of  the  mind  and  judgment  of 
the  defendant's  president  is  not  open  for  discussion.  The  time  for  that  line 
of  thought  has  passed.  Such  was  the  condition  assented  to,  and  the  rights  of 
tbe  parties  must  be  determined  from  the  contract  as  it  is.  This  fixes  their 
obligations,  and  they  cannot  be  altered  or  enlarged.  There  is  no  doubt  at 
the  general  proposition  that,  where  one  party  agrees  to  do  a  thing  to  the 
satisfaction  of  the  other,  and  the  excellence  of  the  work  Is  a  matter  <^ 
taste,  sucb,  for  instance,  as  a  portrait,  bust, suit  of  clothes,  dramatic  play, 
or  a  particular  piece  of  furniture,  the  employer  may  reject  it  without  assign- 
ing any  reason  for  his  dissatisfaction.  In  such  a  case  the  law  cannot  relieve 
against  the  folly  ot  the  employe  by  inquiring  whether  the  dissatisfiiotion  ot 
.  this  employer  was  based  apon  reasonable  grounds  or  not.  It  to  even  doubt- 
ful whether  It  can  inquire  into  the  good  faith  of  the  employer's  decision. 
Glennp  v.  Laey^  1  N.  Y.  Supp.  51S;  Printing-Pren  Co.  v.  Thorp,  36  Fed. 
Kep.  414;  fiMl^  v.  Wellea,  18  Atl.  Rep.  736,  and  cases  cited.  Fiirties  must 
stand  to  their  contract  as  they  made  it;  and,  if  one  party  agrees  to  furnish  an 
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article  that  is  eatlsfactory  to  the  other,  heconstitntes  the  latter  the  sole  ar- 
biter of  his  own  satiafaction.  It,  however,  the  task  to  be  performed  does  not 
iDTolve  matter  of  taate,  fancy,  or  judgment,  but  of  common  experience,  such 
aa  an  ordinary  job  of  mechanical  work,  or  the  quality  of  material,  a  different 
rule  applies,  and  in  such  cases  the  law  will  say  that  what  in  reason  ought  to 
satisfy  a  contracting  party  does  salisfy  him.  Boiler  Co.  v.  OarcUn,  101  N. 
Y.  3a7,  4  N.  E.  Uep.  749;  and  see  CUff  o/ BroofUyn  y.  Railroad  Co.,  47  N. 
Y.  475;  Mieeelly,  Insurance  Co.,  7&^.  T.  117.  The  present  case  falls  within 
the  rule  first  stated.  For  these  reasons  there  must  be  judgment  for  the  de- 
fendant. 


Fletohsr  v.  Sbtebs. 
(Cfttf  Cowrt  of  New  Foric,  IVtat  Term.  April  as.  1S90.) 

1.  DMOEHT  JJfD  DiSTEIBtlTION— Nazi  OW  KjN— FbB  CaFITA. 

8  Rot.  St.  N.  Y.  <6th  Ed.)  p.  105,  8  00,  subd.  5,  provides  that  "In  case  there  ba  no 
widow  and  no  children,  and  no  representatiTeB  of  a  cbild,  then  the  whole  inrplus 
shall  be  dtotiibuted  to  the  next  of  kin  in  e^ual  degree  to  the  doceased  and  the  legal 
repreaentatlves. "  SubdWislon  9  provides  that  *^where  the  desoendants  or  next  oX 
kin  of  the  deceased,  entitled  to  share  la  his  estate,  shall  all  he  in  equal  dearea  to 
the  deceased,  their  shares  shall  be  equal. "  Held,  that  where  the  next  of  nn  of  a 
deoedaot  are  all  the  children  of  her  deoeaaed  brothers  and  slaters,  they  take  pgr 
capita,  and  not  per  «tirpe«,  though  aubdivlslon  11  provides  that  "no  representation 
shall  be  admlttDd  among  collaterals  after  brothers^  and  sisters*  ohildrea.  ** 
S.  Sua— GOMPBOKisa  ot  Will  Coxtbst. 

Where  the  contest  of  a  wlU  between  the  legatee  and  the  testator^s  next  of  kin  Is 
eompromised  by  the  payment  to  the  next  of  Un  of  a  snm  of  money,  whereupon  tba 
oonteet  ia  abandoned,  the  snm  thus  paid  will  be  distributed  as  tbe  proceeds  of  an 
intestate  estate. 

Action  by  Pbosbe  0.  Fletcher  against  John  Severs.    Trial  was  bad  by  Uie 
oourt  without  a  jary. 
Henry  B.  B.  Stapler,  for  plaintiff.    B.  Metzger,  tor  defendant. 

MoAdam,  G.  J.  The  action,  in  form  on  contract.  Is  to  determine  and  en- 
torce  the  rights  of  the  plaintiff  and  her  sister  and  brother  on  the  one  hand, 
and  those  of  their  cousin  Gurnee  on  the  other,  to  a  fnnd  arising  under  an 
agreement  for  the  settlement  of  a  controversy  with  the  defendant  Severs  as 
to  the  validity  of  tbe  will  of  Anna  Glausman,  deceased,  an  aunt  of  the  par- 
ties, of  which  will  Severs  was  executor  and  beneficiary.  Anna  Glauanuui 
left,  her  lurviving,  aa  her  only  next  of  kin,  Fbceba  G.  Fletcher,  Sally  C 
Stewart,  Mary  Ann  Townsend,  John  Cox,  Samnel  Cox,  children  of  EflSe  Cox, 
«  deceased  aistev  of  the  testatrix,  and  Jesse  Gumce,  a  son  of  Margaret  Gumee, 
another  deceased  lister  of  said  testatrix.  The  will  was  drawn  in  favor  of  the 
defendant  Severs.  Its  validity  was  contested  by  the  said  next  of  kin.  They 
were  suocesaf  ul  In  tbe  surrogate's  court,  but  unsueoessful  on  appeaL  A  com- 
promiae  was  finally  effected  between  the  attorney's  for  tbe  respective  partiea, 
by  the  terms  of  wbiob  the  defendant  agreed  to  pay  to  tbe  contestimts  92,000 
iu  consideration  of  tbeir  withdrawing  further  opposition  to  the  probate  of 
said  will,  and  the  execution  by  them  of  genei-al  releases  to  the  said  Seven, 
wliicb  compromise  was  authorized  by  the  contestants.  Tbe  question  has 
arisen  between  the  plaintiff  and  her  brothers  and  sisters,  as  the  children  of 
one  deceased  sister  of  the  testatrix,  on  the  one  hand,  and  Jesse  Guruee,  a 
cbild  of  another  deceased  sister,  on  the  other,  as  to  the  proptntion  al  said 
fund  which  the  said  Jesse  Gurnee  is  entitled  to  receive;  and  he  has  refused 
to  execute  the  r^ease  called  for  by  the  agreement  of  settlement  on  tbe  ground 
that  be  is  entitled  to  receive  by  representation  the  proportion  of  said  fund 
which  bis  motbw,  Uaigai'et  Gurnee,  would  have  taken  had  she  survived  the 
testatrix,  while  the  children  at  £die  Oox  claim  that  Jesse  Gurnee  la  only  en- 
titled to  share  equally  with  Uieni  in  said  fund,  as  theiy  are  all  nieces  and 
nephews  ot  said  deceased.   This  is  tbe  question  presented  for  determination. 
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R  li  siAnttM  OD  bahitt  of  the  {ibdntiff  fhat,  m  the  fund  to  b»  dlstaributed 
adM>  from  »  ecmtneli,  the  object  oC  whieh  was  to  secure  an  ad jodlfistlon  that 
the  will  was  invalidf  and  that  as  a  conaeqaenoe  the  maker  ot  said  will  died 
iatestBte,  the  fund  in  qtiestUm  must  be  treated,  so  far  as  its  (listribaUon  la 
concerned,  as  the  proceeds  ot  an  Intistate  estate.  If  the  ronteat  bad  been 
auccessful,  the  whole  fund  would  have  been  clothed  with  that  charaoter.  As 
only  a  part  of  the  fund  has  been  rtieased  from  ttie  operation  of  tlie  will,  the 
character  of  intestacy  adheres  to  the  portion  released.  If  this  view  be  cor> 
rect.  it  follows  that  the  Inqnlrj  must  be*  what  are  tlie  r^hts  of  the  parties  in 
question  to  the  fund  regarded  as  an  Intestate  estate?  TtUs  question  must  ta» 
gOTsmed  hy  the  interpretation  of  those  provisions  of  the  statute  of  distribu- 
tions relating  to  the  rights  of  next  of  kin  in  an  Intestate  estate.  By  subdi- 
vision 5  of  section  UO  of  said  statute,  it  Is  provided  that,  "In  oaae  Uiere  be 
no  widow  ttnd  no  children,  and  no  representatives  of  a  child,  then  the  whole 
surplus  shall  be  distributed  to  the  next  of  kin  in  equal  degree  to  the  deceased 
and  the  legal  representatives."  3  Kev.  St.  (6tb  Ed.)  p.  IU5.  By snbdivision 
U  of  the  same  section  of  the  statute,  it  is  provided  as  follows:  "Where  the 
descendants  or  next  of  kin  of  the  deceased,  entitled  to  share  In  his  estate, 
sbnll  lie  all  in  equal  degree  to  the  deceased,  their  shares  shall  be  equal.  **  The 
children  of  the  two  deceased  sisters  of  the  said  deceased  are  all  in  equal  de- 
gree to  the  deceased;  that  is,  they  are  all  her  nieces  and  nepbevra.  Says  Bed- 
Seld  on  Surrogate's  Frnctloe:  "There  is  little  difflcultyin  determining  ques- 
tions of  distribution,  except  where  there  are  no  descendants  and  no  widow. 
In  such  cases  the  whole  surplus  is  to  be  distributed  *to  the  next  of  kin  in 
equal  degree  to  the  deceased,  and  the  legal  representatives;'  and  It  frequently 
becomes  necessary  to  determine  who  are  of  an  equal  degree  of  consanguinity 
to  the  deceased,  and  how  far  the  distribution  may  be  made  among  those  who 
are  of  unequal  degrees  of  relationship  to  the  decedent.  In  determining  the 
persons  who  are  next  of  kin  of  a  decedent  *  in  equal  degree,*  the  rule  of  the 
civil  and  common  law  is  to  count  up  from  either  of  the  persons  related  to  the 
common  anceetor.andthen  down  to  the  other  person  relnted, reckoning  a  de- 
gree to  each  person  ascending  antl  descending."  Page  607,  (Sd  Ed.)  Fol^ 
towing  this  rule,  we  Bad  that  nieces  and  nephews  of  a  testator  or  intestate 
are  all  in  the  third  degree  of  kindred  to  the  deoeased.  Id.  608.  From  these 
eoDSiderations,  It  would  seem  that  the  defendant  Oumee  is  only  entitled  to 
an  equal  share  with  the  other  next  of  kin  of  the  deceased  in  the  fund  in  ques- 
tion. The  position  that,  under  subdivision  11,  the  defendant  Gurnee  is 
inference  eutitled  to  take  the  share  by  representation  which  his  mother  would 
have  taken,  is  untenable.  The  subdivision  last  referred  to  is  as  follows: 
"No  representation  shall  be  admitted  among  collaterals  after  brothers*  and 
Bisters'  children. "  3  Rev.  St.  (6th  Ed.)  105.  The  right  of  brothers*  and  sis- 
ters* ehildren  to  sncceed  by  repreeentatiou  is  preserved,  but  subject  to  what- 
ever modification  may  be  necessary  to  make  efEective  all  the  provisions  of  tlM 
statute.  Interpreting  one  so  as  to  advance  the  purpose  and  intent  of  all. 

If  Margaret  Qumee,  one  of  the  slstera,  had  lived,  she  would  no  doubt  have 
taken  haU  of  the  whole  estate,  and  the  children  of  Efhe  Cox  would  have 
taken  by  representation  tlie  other  half;  and  in  that  event  the  literal  provisions 
of  the  statute  would  have  read  in  harmony  without  the  aid  of  interpretation. 
But  Ixith  sisters  died  before  the  decedent,  and  those  entitled  to  take  are  all  in 
the  third  degree  of  kindred  to  the  deceased,  and  must,  under  the  statute, 
share  in  the  estete  per  capita,  and  take  an  equal  part  of  the  fund.  Hurtin  v. 
Proalt  3  Bradf.  Sur.  414.  If  the  decedent  had  also  left  an  uncle  and  aunt, 
they  would  have  been  In  equal  degree  of  relatiousbip  to  her,  and  the  estate 
would  have  been  divided  per  capita  among  the  uncie,  aunt,  nieces,  and 
nephew;  and  claim  of  title  by  representation  would  not  have  defeated  the  re- 
suit.  J>urant  v.  Frestvod,  1  Atk.  454.  If  the  next  of  kin  bad  been  of  un- 
equal degree,  the  rule  as  to  taking  by  representation  would  have  been  apiill- 
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eaUe.  Under  flie  oircuautfinea,  the  plaintiff  and  the  defendant  Onxnee  are 
entitled  to  ebare  equally  In  the  fund  In  oonte>veray;  and  tberefore  the  plain- 
Ufl  la  entitled  to  one-Blzth  part  thereof,  to-wit,  ttie  anm  of  9830,  (tf  whliA 
there  still  remaina  to  be  paid  to  her  the  anm  of  •180.  and  for  this  amount  abe 
la  entitled  to  Judgment. 


BiLsr  et  al.v,  Stkrh  et  tU, 

(CfUv  Court  vf  J^ao  Forit,  Speslol  Ttrm.  JTorember  U,  1880.) 

Futnm— MisjoiiTDBR  or  DBraKDiim — SnBanrunoH. 

Under  Code  Civil  Proa  N.  Y.  f  723,  providing  that  tiie  oourt  may  strike  out  par- 
ttes,  and  add  others,  wbere  a  peraoa  is  Improperlj  Joined  in  the  complaint  with 
trtlien  as  a  defendant,  the  ooort  may  ttttka  out  the  name  of  sooh  penon,  and  rab- 
■Utnte  one  who  ehoola  have  been  made  a  defendant. 

At  chambers.  Action  hy  W.  H.  Siley  and  Adolph  Friedlieb  against  Solo* 
moD  Stern,  Moees  Stern,  and  Henry  Stern,  as  constituting  the  firm  of  S.  &  M. 
Stern.  The  answer  of  the  two  flrst-narafd  derendants  denied  that  Henry 
Stern  was  at  any  time  a  member  of  the  firm,  and  alleged  the  firm  was  com- 
posed of  said  two  Qrst-named  defendants  and  one  Beruiird  Pasternak.  Plain- 
tifCs  now  move  to  have  the  name  of  Bernard  Pasternak  substituted  for  Henry 
Stern. 

S.  F*  Kneelandt  for  plalntifZe.  L.  8.  Marx  and  A*  S,  Bariokt  for  defend- 
ants. 

MoAdah,  0.  J.  The  court  may  strike  out  parties,  and  add  others.  Code, 
g  723.  The  only  limitation  on  the  power  is  that  a  sole  defendant  cannot  be 
stricken  out,  and  another  aulistituted  in  his  place.  Speneey.  Grtnoold,  7N.  T. 
Supp.  145;  VaviM  v.  Mayor,  14  N.  Y.  506,  527;  Ifew  Torh,  etc.,  A»m.  t.  Bem- 
inffton,  «Ui.t  Works,  ti9  S.  Y.  22.  Motion  to  strike  out  the  names  of  Henry 
Stern  granted  on  payment  to  his  attorney  of  $10  costs,  and  a{^lioation  to  join 
the  name  of  Bernard  Faatenuik  with  those  ot  the  two  zemaining  defendants 
granted,  without  coets. 


Anderson  e.  Hobm. 
{CUy  Court     New  York,  Special  Term.  June  10,  1888l) 

Jmrnmra-OloTioiT  to  Taoatb— Hiskoiub  or  VMnvDiXt. 

Where  defendant  Is  sued  In  the  name  of  John  Horn,  which  the  complaint  alleces 
U  his  etnrreot  name,  and  defendant  answers  la  the  name  of  John  A.  Horan,  wMoh 
be  alleges  la  his  oorreot  name,  and  the  answer  is  retamed,  and  jadgment  taken  by 
default,  a  motion  to  vacate  the  judgment  will  not  be  passed  on  ooul  the  oourt  hu 
Bsoertained  which  Is  defendant's  name. 

At  chambers.  Action  by  Mary  A.  Anderson  against  John  Horn.  After 
the  answer  had  l>een  served,  and  pialntift'a  attorneys  had  admitted  service, 
they  returned  the  answer  because  defendant  was  described  as  John  A.  Horan. 
stating  that  they  bad  no  such  suit  in  their  office,  and,  receiving  no  reply, 
preceded  in  the  usual  six  days  to  enter  judgment  in  favor  of  plaintiff.  Dfr 
fondant  now  moves  to  vacate  the  judgment,  and  alt  subsequent  proceedinga. 

Jamea  J.  ThorrUey,  for  plaintiff.   McCaU  tfi  Arnold^  for  defendant. 

MoAdah,  0.  J.  A  defendant  ought  to  foe  sued  In  the  surname  of  his  an- 
ceetora,  and  the  Christian  name  given  to  him  in  baptism.  Bank  Magw, 
20  N.  Y.  855,  363.  If  the  defendant  is  known  by  two  names,  he  may  be  sued 
by  either.  \Bagle»ton  v.  Son,  5  Rob.,  N.  Y.,  640.)  or  that  by  which  he  la 
generally  known,  though  not  his  real  name,  {Cooper  v.  Burr,  45  Barb.  9;)  or, 
U  the  real  name  be  unknown,  be  may  be  sued  by  a  fictitious  name,  adding  a 
description  identifying  the  person  intended,  (Code  Civil  Froc.  g  451^  such  aa 
"the  man  in  command  of  the  ahlp  Hornet,**  {Pindar  v.  Bla^t  4  How.  Fr. 
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95.)  This  llberalitj  In  practice  fails,  however,  to  prevent  the  ever- recur  ring 
confDsion  raused  by  misnitming  the  defendant, — an  error  which  becomes  more 
difficult  lo  repair  as  the  proceeding  advances.  The  plalntifF  charges  that  the 
defendant  engaged  board  under  the  name  of  ** John  Howard,"  and  that  bis 
correct  nanie  is  "John  Horn,  "and  by  this  name  the  defendant  was  sued.  He 
undertook  to  defend  In  the  name  of  "John  A.  Horan,"  which  he  claims  to  be 
bis  correct  cognomen.  His  pte;i  was  returned.  It  is  not  a  case  of  misspelling 
or  of  idem  sonaru,  bat  of  misnomer  or  nothing.  The  court  must  first  ascer- 
tain the  defendant's  true  name  or  his  cUUts  diotus  before  it  can  undertake  to 
decide  whether  he  has  been  correctly  proceeded  against  or  not.  Wlien  the 
facts  are  settled,  there  will  be  no  trouble  in  correctly  applying  the  law.  The 
parties  must  appear  in  court  for  oral  exHmination  on  June  11th,  at  2  P.  X. 
On  the  conolusion  of  the  examination  the  application  wiU  be  decided. 


Johnson  v.  Mon  Lee  et  ol. 
{City  Court  of  New  Fork,  Trial  Term.  April  8, 1900.) 

FunnKSHip— FowsB  or  Pjlbtkbs  to  Bikd  Firm. 

Where  »  partner  is  designated  od  the  cards  of  the  firm  as  "senaral  manager." 
opens  bank  aooounts  in  beaalf  of  the  firm,  and  appears  to  be  the  leading  partner,  It 
cannot  be  objected,  in  an  notion  on  a  note  Indorseobysuolimttnber  In  the  nrm  name, 
that  he  was  forbidden  by  the  articles  of  partnership  to  make  the  indorsement, 
where  idalntift  denies  thu  he  knew  of  the  restriction  in  the  articles,  which  were  In 
tlie  Chinese  Langna^,  and  the  prooeeds  of  other  similar  notes  discounted  by  plain- 
tiff are  traced  to  bonks  in  which  the  firm  acoonnts  were  kept. 

Action  by  Seth  B.  Johnson  against  Mon  Lee  and  others,  on  a  note  for 
•1,980.34,  subject  to  credits  aggregating  $179.80,  leaving  a  balance  due  of 
S1,800.M.  It  was  made  in  the  Brm  name  of  Manslngson  &  Co.,  to  the  or- 
der of  said  firm,  and  indorsed  by  Mansingaon  &  Co.,  Chu  Fong,  Quong  Hong 
LuoDg  &,  Co.  There  was  also  a  waiver  of  protest  and  notice.  The  names 
ilansiiigson  &  Co.  and  Quong  Hong  Luong  &  Co.  were  put  upon  the  note  by 
Cha  Fong,  who  was  a  member  of  both  Orms.  The  defense  is  that  the  note 
is  a  forgery  by  Cha  Fong,  at  the  procurement  of  the  plaintifT.  without  con- 
sideration, and  without  the  Itnowledge  or  consent  of  the  firms  whose  names 
appear  as  parties,  and  for  the  pur^HWe  of  defrauding  them,  and  that  Chu 
Fong,  as  a  member  of  Mansingson  &  Co.,  was  forbidden  to  malEC  such  In- 
dorsements by  the  articles  of  copartnership,  which  provide  that  no  member  of 
said  firm  sh^  enter  into  any  sach  obligation  without  the  consent  of  all 
other  members  thereof  first  bad  and  obtained.  The  note  in  salt  brought  to  a 
close  a  series  of  transactions  bad  between  the  plaintiff,  on  the  one  hand,  and 
Chu  Fong  open  the  other,  in  the  course  of  which  large  numbers  of  notes, 
purporting  to  have  been  made  by  Chinese  firms  and  individuals,  were  dis- 
counted by  the  plaintiff,  and  it  was  claimed  by  the  defendants  that  these 
transactions  were  so  interwoven,  one  with  the  other,  by  renewed  notes  and 
otherwise,  that  It  was  impossible  to  consider  one  without  Investigating  all. 
Defendants  contend  tliat  Cha  Fong  was  ignorant  of  business  methods  and 
of  crime;  tbat  the  plaintiff  instructed  him  in  the  art  of  forgery.  All  this  was 
denied  by  plaintiff,  who  contends  the  note  was  given  to  talte  ap  other  notes 
9i  the  firm  of  Mansingson  &  Ca,  the  makers,  and  Quong  Hong  Luoiw  A 
Co.,  the  indorsers,  and  that  he  knew  of  no  restaiction  on  the  power  of  Gbu 
Fong,  a  partner  in  both  of  said  firms,  to  execute  said  instrument. 

Sdwara  O,  /omw,  for  plaintiff.  W,  O,  Beeoher  A  B.  T.  Morgant  tor  de- 
fswtantft. 

KoAdam*  G>  J.  Chu  Fong,  the  individual  who  Agnrea  most  prominontly 
In  the  nrions  transactions  with  the  plaintiff,  iaan  Intelligent  Chinaman,  wiUi 
a  fkir  knowledge  of  English.  He  was  a  member,  not  only  in  the  firm  of 
Mansingson  A  Co.,  but  Quong  Hong  Luong  A  Co.  His  partners  had  every 
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£^thlnfalm  up  till  about  the  time  be  broke  off  his  transiictions  wIUi  the  plaln- 
tlff.  when  bis  partners  tor  the  Qrst  time  charged  bim  with  wrongwiotng,  and 
caused  bts  arrest  as  a  criminal.  That  he  may  hare  wronged  them  is  true;  but 
the  question  to  be  determined  Is  whether  the  consequences  of  his  acts  are  to 
be  borne  by  them  or  visited  upon  the  public.  That  he  entered  into  an  alli- 
ance with  the  plaintiff  to  ruin  the  two  flrnis  of  which  he  was  a  member  is 
highly  improbable,  to  say  the  least.  Neither  he  nor  the  plaintiff  could  be 
benefited  by  such  a  consummation.  That  the  plaintiff  instructed  Ghu  Fong 
in  the  art  of  forgery,  or  f urnLsbed  him  with  a  book  of  signatures,  and  taught 
him  tu  make  notes  in  the  names  of  bis  own  and  other  firms,  is  still  more  im- 
probable. That  Chu  Fong  became  the  pliant  tool  of  the  plaintiff,  and  forged 
notes  bearing  the  names  of  Chinese  Qrms,  which  the  plaintiff,  knowing  all 
the  facts  concerning  them,  took  to  bis  bank,  had  discounted  on  his  own 
sponslbility,  gave  Chu  Fong  checks  for  the  amounts  of  tlie  discounts,  had 
him  draw  the  money,  and  hand  it  back  to  the  plaintiff,  is  too  unlikely  to  in- 
vite belief.  The  books  of  the  bank  and  the  plaintiff's  deposit  book  show  the 
discounts  and  tlie  checks  given  to  Chu  Fung,  but  show  no  return  of  the 
money  tu  the  plaintiff  or  to  his  credit.  The  checks,  when  traced,  show  tliat 
the  money  was  not  returned  to  the  plaintiff.  Indeed,  a  Ittrgt*  portion  of  the 
proceeds  found  their  way  to  the  Bowery  Bank,  in  which  Chu  Fong  had  opened 
accounts  in  the  names  of  the  two  firms,  and  made  deposits  to  their  credit. 
These,  and  like  circumstances,  convince  me  that  the  plaintiff  is  a  bono  fide 
holder  for  value,  without  notice  of  any  infirmity  In  the  notes  or  his  title  to 
them.  The  act  of  Chu  Fong  in  willfully  misrepresenting  the  purchase  price 
of  the  Brooklyn  property,  In  lying  about  the  Pell-Street  property,  and  the  Kear- 
Bing  notes,  and  fraudulently  imposing  on  Mr.  Brownell,  clearly  demonstrate 
tbi^t  he  is  not  to  be  believed.  A  man  that  will  willfully  and  fraudulently 
lie  as  to  one  thing,  cannot  inspire  confidence  in  bis  declarations.  Chu  Fong 
claims  that  be  was  the  fool, — the  plaintiff,  the  knave;  that,  at  the  time  both 
were  engaged  in  a  conspiracy,  he  thought  it  lawful,  while  the  plaintiff  knew 
the  contrary;  that,  though  be  perpetrated  the  acts  of  forgery,  the  plaintiff  got 
all  the  money,  and  kept  it.  Ghu  Fong  asks  the  court  to  believe  too  much. 
His  story  is  unreasonable,  inherently  improbable,  and,  viewed  in  the  light  of 
his  conduct,  wholly  unreliable.  The  claim  that  the  plaintiff  first  schooled  Ghu 
Fong  into  a  knowlege  of  making  notes  Is  negatived  by  the  fact  that  the  first 
note  was  filled  up  by  a  clerk  in  Howe  &  Hummel's  office.  That  firm  was  his 
attorneys  at  the  time,  and  so,  all  through  the  case,  are  circumstances,  small 
In  themselves,  but  siguificantly  strong  when  put  toj^ether,  tending  to  discredit 
Fong.  In  short,  the  evidence,  carefully  considered.  Justifies  the  conclusion 
that  Fong  is  what  his  partners  have  termed  him, — a  criminal.  The  plaintiff 
was  indiscreet  in  making  so  many  discounts  without  consulting  the  other 
members  of  Fong'a  firms;  but  indiscretion  is  not  crime,  and  want  of  Judg;- 
ment  not  evidence  of  bad  faith.  A  little  wisdom  would  have  told  the  plain- 
tiff that  no  man  could  pay  60  per  cent,  a  year  for  the  use  of  money,  and  last 
long.  At  this  rate,  money  doubles  itself  in  one  year  and  eight  months.  The 
plaintiff  swears  tliat  he  took  Fong^s  stiitement  In  regard  to  the  parties  to  the 
noles  before  discounting  tliem;  ttiat  Fong  explained  the  financial  standing  of 
each  to  every  note  he  gave,  told  why  they  needed  the  money,  and  liow  they 
could  pay  It  back,  and  why  they  could  pay  the  large  interest  exacted,  and 
still  make  money.  It  would  seem  that,  led  on  by  the  temptation  of  5  per 
cent,  a  month  for  the  use  of  money  he  obtained  from  his  bank  at  6  per  cent, 
a  year,  the  plaintiff  was  lured  into  discounts,  till,  at  the  close  of  the  transac- 
tions, there  was,  as  he  swears,  a  loss  to  him  of  about  $15,000.  Usury  Is  not 
pleailed.  and  that  feature  of  the  case  need  not  be  considered. 

The  defendants'  evidence  that  the  plaintiff  was  advised  of  the  restriction 
upon  the  powers  of  any  of  the  partnera  of  Manslngson  &  Co.  to  execute  prom- 
iasory  notes  or  other  obligations  is  indefinite.  The  agreement  containing  the 
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limitation  was  written  In  Cblneae  charactera,  which  the  plnlntifl  could  not 
read,  and  there  la  no  claim  that  he  waa  even  ahown  a  traneiation  of  it.  The 
plaiotifl  deniea  that  be  bad  knowledge  or  n<Aioe  of  the  condition,  and,  upon 
the  evidence,  I  find  be  bad  no  information  in  reapect  thereto.  The  provisions 
of  the  partnership  articles,  limiting  the  ordinary  powers  of  the  partners*  al- 
though binding  on  them,  do  not  aSect  the  plaintiff,  who  dealt  wltli  the  part* 
Der  with  notice  thereof.  Private  Instructions  or  limltatjons  oolj  charge  those 
in  the  secret,  and  not  the  general  public.  2  Lawson.  Bights  &  Bern.  §  647. 
The  partners  of  Chu  Fong  deny  any  knowledge  that  he  opened  a  bnnk  account 
in  their  names,  or  that  be  was  having  firm  paper  discounted.  On  these  feat- 
ures of  the  case  It  will  be  found  that  some  of  the  checks  on  the  Bowery  Bank 
contain  the  picture  of  a  Chinaman  and  the  printed  name  of  "Manslngaon  & 
Co.,"  and  on  the  canis  of  the  6rm  appeared  the  name  of  Cbu  Fong  as  "gen- 
eral manager."  fie  was  evidently  toe  leading  man  In  both  flrms.  Next  it 
appears  that  notes  were  issued  by  Chu  Fong  in  the  firm  names  to  people  other 
than  the  plaintiff,  and  these  were,  upon  inquiry,  found  to  be  sanctioned  bj 
other  members  of  the  drro.  But  whether  the  defendants  had  knowledge  or 
notloe  Is  not  necessary  to  charge  them.  Cbu  Fong  was  a  member  of  both 
firms,  and.  as  such,  the  aocredited  agent  oi  each.  They  held  him  out  to  the 
world  as  WOTttay  of  confldence,  and  we  liable  for  his  misconduct.  The  liaUI- 
1^  of  a  Orm  tar  the  frand  of  one  of  its  members  to  procuring  money  upon 
fUse  preteDses  is  snsbdned  by  several  authmlttes:  Bapp  v.  Latham,  2  Bam, 
ft  Aid.  795;  BUOl  Bank,  18  Wend.  4ti6;  Sank  v.  Aj/vuir,  8  HiU.  262;  etrU- 
mid  T.  Jiawn,  26  N.  Y.  696:  Bank  t.  Bradner,  44  S.  Y.  680;  CheaUr  r. 
Diekenan,  M  Y.  1;  Bradner  v.  Strang,  89  S.  Y.  299.  See,  also,  the  fol- 
lowing anthon:  Ool^y.  Fftrtn.  (Perk.  Sd.)  §§  445.  447;  Lindl.  L'artn.  (Sw- 
ell's 2d  Amer.  Ed.)  150;  2  Lawson,  Bights  &  Bern.  §  650;  Story,  Partn.  § 
108.  Judge  Stoiy,  In  his  work  on  Partnership,  says:  **XhiB  whole  doctrine 
proceeds  ujwn  UielDtdllgible ground  that,  wbereoneot  two  Innooent  persons 
must  suffer  hy  the  acts  n  a  third  person,  he  shall  saflar  who  has  been  the 
esaseoroeeMicaiirf  the  conOdenoe  and  credit  reposed  in  said  third  person." 
Section  106,  Mr.  Otrilyer  plaoes  the  langoage  of  J  ndge  Story  at  the  head  of  the 
secUon  In  wliieh  be  treida  <rt  this  class  of  liaMlltles.  and  expressly  applies  the 
principle  to  the  case  ot  negotiable  seeuritles  fraudulently  Issued  by  one  of  the 
parbiera.  Sections  445,  447.  Mr.  Lindley  also  pUoes  the  liability  upon  the 
same  ground,  and  Illustrates  It  by  the  case  of  Mapp  t.  Lathamf  aupra.  This 
principle  has  been  applied  when  flrms  were  not  the  recipient  of  the  money 
fraudulently  obtained.  Briawold  t.  Haven,  25  Y.  695;  Bank  r.  Bnuftwr, 
44  N.  Y.  680.  And  In  the  ease  of  agenoy  It  was  applied  where  ntfther  the 
principal  nor  agent  lecelred  any  benefit  ftom  the  fraod,  but  were  In  £sct  the 
vietlms  of  It.  Aitnowr  t.  Railroad  Co,,  65  N.  Y.  Ill;  Bank  v,  RaUway  Co.. 
72  N.  Y.  188;  Bank  t.  BaUroad  Co.,  106  IT.  Y.  195, 12  K.  £.  Bep.  433.  In 
eases  wbera  tbe  flrin  has  received  tbe  benefit  of  the  fraud*  the  innocent  part- 
Qen  have  always  been  held  liable.  Chester  v.  Diakersitn,  54  N.  Y.  1,  11; 
BradntrY. atrang,S9ir.X.2a9i  alBrmed  114 U.S. 655.5Sup.Ot. Bep.  1038; 
Jiapp  V.  £atAam,  2  Iton.  A  Aid.  795.  In  this  ease  the  firm  or  principal  is 
flsti^edfrora  denying  tbe  auttuvi^  of  the  partner  or  agent  to  issue  the  false 
instrament.  Bank  r.  Aymar,  3  fiill.  267. 268;  Farmert',  ete..  Bank  v.  But^ 
en\  eto..  Bank,  16  K.  Y.  135-137;  erUwold  v.  ffaoen,  25  K.  Y.  602.  In 
Bank  T.  Aymor,  mpra.  It  is  laid  down  that  where  an  agent  executes  an  In- 
strument in  ttie  name  of  his  prmcipal,  purportjng  to  act  by  authority,  such 
act  is  equinient  to  an  express  declaration  that  the  instrument  Is  executed 
in  the  business  oi  Ute  principal,  and  for  his  benefit,  and  the  latter  is  estopped 
todenyUiat  the  anthoriCy  has  been  pursued.  In  Farmers^  etc,.  Bank  v. 
Butohfs*,  etc..  Bank,  supra,  Sbldeh,  J.,  says:  "The  giving  of  a  note  in  the 
partnwship  name  by  one  of  the  partners  is  a  virtual  representation  that  it  is 
givMi  In  the  partnership  business,  and,  if  n^p)tlable,  this  representation  In 
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deemed  In  lav  to  have  been  made  to  every  subsequent  bona  fide  holder  of  the 
note.**  In  Qristoold  v.  ffaven,  supra,  Seldbn,  J.,  says:  "The  mere  assump- 
tion by  a  partner  or  agent  of  power  to  execute  such  paper  ia  a  virtual  repre- 
sentation to  all  wbo  take  it  of  the  exlstenoe  of  bvwj  taxA  es8enttBl-4(»  the 
powers. " 

So  far  as  the  pltdntiff  is  concerned,  the  apparent  authority  of  Otan  Fong  was 
the  real  authority,  and  binds  bis  partners.  The  presumption  (tf  law  is  that 
all  commercial  paper  which  bears  the  signature  of  the  firm  executed  by  one  of 
the  partners,  ia  the  paper  of  the  partnership.  The  burden  of  proof  is  on  the 
firm  to  show  the  want  of  authority  of  the  partner,  and  it  will  then  devolve 
on  the  plaintiff  toshow  thatheisa  &onaj2d«  holder  for  v^ue.  5  Wait,  Act.  & 
Def.  1!^;  Cow.  Treat.  8  200.  Indeed,  it  may  be  regarded  ss  settled  that  a 
prouiiasory  note  made  by  one  partner  in  the  firm  name,  tliough  outside  the 
partnership  business,  and  without  the  knowledge  or  consent  of  the  other 
partners,  is  binding  on  the  firm  in  the  hands  of  a  bona  fide  holder  for  value. 
Bank  v.  Morgan,  73  N.  T.  593.  A  partner  may  Ukewlse  secure  a  Ann  note 
not  yet  due  by  issuing  new  notes  to  mable  the  creditor  to  bring  a  suit  there- 
on at  once.  Naalia  v.  Adler,  19  Abb.  K.  C.  385.  And  where  one  is  a  mem- 
ber cit  several  firms,  be  may  draw  and  Indorse  Uie  same  paper  as  the  repre- 
sentaUve  of  each.  ifUIar  r.  fonA,  48  Fa.  St.  514.  The  fact  that  the  plaintiff 
filled  up  the  note  after  it  was  signed,  does  not  impair  or  vitiate  it,  or  deprive 
It  of  negotiable  qualities.  Bank  t.  Bradner,  44  N.  Y.  680;  and  see  HarrU 
V.  BerffiTt  16  N.  x.  St.  Rep.  889.  Upon  the  entire  ease  the  plaintiff  is  enti- 
tled to  judgment  for  •1.800.54.  with  interest,  aggregating  •1.84l.56>  with 
costs. 


In  rt  FoLBT's  Wzu.. 

(JSurpogtrt^v  Cvmt,  JTew  For*  County.  April  9A,  UML) 

Twam  Vaupitt— Umombtaim  BsNBriouLBT. 

A  dlreotiOD  la  a  will  that  the  roBidae  of  testatrix's  eatate  be  **  placed  **  In  the  hands 
of  hertnwtae,  and  "bestowed*  as  he  mar  **wlBel7  direct,  "oreatea  a  trust  irtiiidi  la 
Invalid  fcur  want  at  a  defined  benefldary  entlllad  to  enforce  Ita  ezecaUon. 

AppUcation  for  probate  of  the  will  of  Jane  Foley,  deceased. 
Booraemt  Hamuton  <ft  ^okett,  for  proponent.  Bdward  /.  JTnouer,  q>e- 
dal  guardian. 

lUireoH,  6.  Issue  is  raised  by  the  special  guudian  that  the  residuary 
cAanse  of  testatrix's  will  Ls  invalid,  and  that  as  to  the  residuum  she  died  in- 
testate. The  clause  of  the  will  in  question  is  as  follows:  "And  that  the 
TCsidue  of  my  estate  be  placed  in  the  hands  of  the  aforesaid  Bev.  Charles  H. 
Oolton,  pastor  of  St.  Stephen's  Church,  In  East  29th  street,  city  of  New  York, 
to  be  tieatowed  in  a  manner  which  he  may  wisely  direct."  It  is  not  con- 
tended that  the  above  provision  creates  a  valid  trust.  The  proponent  claims 
that  no  teust  has  been  created,  and  that  ^e  legatee  takes  the  reeidne  abso- 
lutely. 

A  leading  case,  and  one  cited  with  approval  by  the  court  of  appeals  of  this 
state,  {Foose  v.  Whitmore,  82  N.  Y.  405,)  states  the  rule  thus:  That  "the 
real  question  always  is  whether  the  wish  or  desire  or  recommendation  that  is 
expressed  by  the  testator  Is  meiint  to  govern  the  conduct  of  the  party  to  whom 
It  is  addressed,  or  whether  it  is  merely  an  indication  of  that  which  he  thinks 
would  be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving  it,  how- 
ever, to  the  party  to  exercise  his  own  discretion."  WiUiava  v.  WiUiama,  1 
Sim.  (N.  S.)  358.  The  intention  of  the  testator  must  govern,  and  for  this  the 
context  of  the  will  must  be  looked  to,  first  to  ascertain  his  wislies,  and  then 
to  see  whether  he  intended  to  impose  an  obligation  on  his  legatee  to  carry 
them  into  effect;  or,  having  expressed  his  wishes,  he  intended"  to  leave  U  to 
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tbe  legatee  to  set  on  them  or  not,  In  bis  discretion.  'Fooae  t.  Whitmore,  mpra. 
The  langnoge  of  tb«  clause  la  qaestion  shows  an  undoubted  intention  on  tbe 
part  of  tbe  testatrix  to  create  a  trust,  probably  for  charitable  purposes,  lear- 
iDg  to  tbe  discretion  of  the  trustee  to  whose  benefit,  and  In  what  manner,  the 
fnud  should  be  i4>plied,  and  not  whether  it  should  be  applied.  The  accepted 
meaning  and  nnderstanding  of  the  verb  employed  in  the  clause  indicates 
this.  To  bestow  la  to  give,  confer,  impart,  not  to  the  trustee,  but  to  some 
one  or  some  object  he  may  **  wisely  direct.**  Had  the  testatrix  added  to  the 
clause  the  designation  of  a  eegtui  qua  trtwt,  it  could  not  be  seriously  contended 
that  a  valid  trust  had  not  been  created. 

The  learned  counsel  for  proponent  relies  upon  the  case  of  TFflJsto  v.  WOltta, 
85  Hun,  401.  He  foiled  to  discover  that  this  case  was  reversed  by  the  court 
of  appeals,  and  reported  in  103  N.  Y.  650,  mem.,  on  the  opinion  of  Ahdbbwb, 
Jm at  special  term.  Tbe  language  of  tbe  will  in  that  case  was  as  follows:  **1 
do  give  and  bequeath  to  my  son,  «  *  «  my  friends,  *  *  «  and  my 
uepliew,  *  *  «  and  my  son-in-litw,  *  *  •  the  sum  of  one  hundred 
thousand  dollars,  relying  upon  them  to  dispose  of  the  same  fbr  the  benefit  of 
BDCh  charitable  and  benevolent  and  educational  purposes  as  they  shall  judge 
will  most  promote  tbe  comfort  and  improve  the  condition  of  the  poor,  or.  In 
case  any  of  my  descendants  should  become  poor  and  needy,  then  to  apply  In 
whole  or  in  fnrt  to  sucli  descendants. "  This  was  held  by  the  general  term 
to  be  an  absolute  gift  to  these  persona.  Andkews.  J.,  in  his  opinion,  says: 
"  WlUi  regard  to  the  ninth  bequest,  I  am  anable  to  concur  in  the  views  of  the 
counsel  for  the  executors  and  legatees  named  in  the  provision  of  the  will 
therein  referred  ta  As  was  said  by  the  court  in  reference  to  a  similar  pro< 
vision  in  a  will.  It  is  an  attempt  to  create  a  trust  not  authorized  by  the  laws 
of  this  state.  L^evre  v.  L^evre,  2  Thomp.  &  C.  341.  It  seems  to  me  that 
the  intention  of  the  testator  is  dear.  He  leaves  SIOO.OOO  to  the  seven  per- 
sons named,  who  are  to  take  and  hold  the  money,  not  severally,  but  jointly, 
an>l  apply  it,  in  their  discretion,  to  the  uses  and  purposes  mentioned.  The 
money,  or  snch  part  of  it  as  shall  not  be  so  applied  during  the  lives  of  all 
seven,  is  to  go  to  the  survivors,  and,  if  any  shall  remain  so  long  unapplied,  to 
the  sole  survivor.  It  is  true  that  it  has  been  frequently  decided  that  expres- 
sions in  a  will  importing  recommendation,  hope,  confidence,  and  desire  do  not 
ralseatrost.  Tbe  numerous  cases  to  this  effect  are  collected  In  Leading  Cases 
in  Equity,  volume  2,  pp.  1833-1866,  IHardingy.  QlynJ]  It  will  be  found,  how- 
ever, npon  examination,  that  all  these  cases  are  of  a  class  different  from  that  to 
which  tbe  one  under  consideration  belongs.  They  are  cases  in  which  it  was  en- 
tirely clear  tiiat  tlie  testator  intended  that  the  devisees  or  legatees  named  in  the 
will  should  receive  the  property  to  their  own  use,  accompanied  by  recommenda- 
tions or  suggestions  that  some  of  the  provisions  sliould  afterwards.  In  ttie 
discretitm  of  the  devisee  or  lef^atee,  be  made  for  some  other  person  or  persons. 
Id  many  cases  the  testator  merely  intimates  how  it  would  be  agreeable  to 
him  to  have  the  property  disposed  of  upon  the  death  of  the  devisee  or  legatee. 
In  many  others  the  property  is  given  absolutely  to  the  devisee  or  legatee, 
vrtth  a  8uc!.'estion  or  hint  that  something  should  be  given  to  other  relatives  or 
friends  of  the  testator.  In  the  present  case,  it  Is  apparent  that  the  testator 
did  not  intend  to  l>equeath  the  9100,000  to  the  seven  persons  named  for  their 
own  use,  but  to  make  them  the  uiedium  through  which  the  9100.000  should 
be  distributed  to  others.  The  words  *  survivors  or  survivor  *  do  not  refer  to 
the  date  of  the  testator's  death.  Where  a  devise  or  bequest  is  made  to  several 
persons  absolutely,  those  words  do  not  often  refer  to  the  date  of  the  testator's 
deatli.  and  of  course  indicate  that  the  property  devised  or  bequeathed  is  to  go 
tu  ttie  persons  or  person  who  survives  the  testator.  The  will  cannot  be  so 
construed  in  the  present  case.  Aside  from  the  evident  intent  to  make  pro- 
vision lor  the  benefit  of  the  poor,  or  for  his  descendants  who  might  at  some 
remote  period  become  poor  and  neeily,  it  Is  hardly  possible  that  tbe  testator. 
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who  was  well  advanced  In  years  when  his  will  was  executed,  sboald  have 
thought  It  possible  that  all  the  seven  but  one  might  dfe  before  him,  or  have 
deemed  it  necessary  to  provide  for  the  contingency  by  bequeathing  the  money 
to  the  *  survivors,'  it  that  word  had  reference  to  his  own  decease.  The  in- 
validity of  prorisions  of  the  kind  in  question  is  well  established:  Levy  v. 
Levy,  33  If.  T.  97;  Baacom  v.  AlberUon,  34  N.  T.  584;  Ltfmre  t.  L^mn, 
2  Thomp.  &  C.  341;  In  re  Abbott,  3  Hedf.  Sur.  3U3.  And  I  am  of  the  opinion 
that  the  bequest  is  invalid,  and  that  the  $100,000  must  go  to  and  form  part 
of  the  residuary  estate."   See  Court  of  Appeals  Cases,  vol.  38,  1886. 

In  PhilUpa  v.  PhUlipa,  112  N.  T.  197,  19  N.  E.  Bep.  411.  it  Is  said  that 
the  primary  question  in  every  case  is  the  intention  of  the  testator,  and  whether, 
in  the  use  of  precatory  words,  he  meant  merely  to  advise  or  influence  the  dis- 
cretion of  the  devisee,  or  himself  to  control  or  direct  the  disposition  intended. 
The  provision  of  the  will  construed  in  the  above  case  was  as  follows:  **If  she 
[the  executrix]  dnd  it  always  convenient  to  pay  my  sister  Caroline  Buck  thesum 
of  three  hundred  dollars  a  year,  and  also  tu  give  my  brother,  Edwin  W.,  dar- 
ing his  life,  the  interest  on  ten  thousand  dollars,  or  seven  hundred  dollars  per 
year,  I  wish  it  to  be  done."  The  court  held  that  the  testator  meant  to  chaise 
upon  the  gift  to  the  wife  the  annuities  to  bis  sister  and  brother,  provided  only 
that  their  payment  should  not  occasion  her  inconvenience.  How  much 
stronger  the  language  of  the  will  in  question  Is  than  the  above.  The  testa- 
trix directs  her  estate  to  be  "placed"  in  the  hands  of  the  trustee,  and  "be- 
stowed" as  he  may  "wisely  direct."  The  discretion  lodged  In  him  relates  to 
the  manner,  and  to  whom,  the  residuary  estate  shall  be  bestowed.  I  hold, 
therefore,  that  a  trust  has  been  created  by  the  provision  of  the  *ill  In  ques- 
tion,  which,  however,  is  invalid  because  of  the  absence  of  a  defined  beneficiary 
entitled  to  enforce  it«  execution.  Solland  v.  Aleook,  108  H.  Y.  312,  16  K. 
E.  Eep.  806;  PrUshard  v.  Thompaon,  95  N.  Y.  76.  My  decision  in  R«  Van 
Stoeanngen,^  is  not  In  conflict  with  the  decision  herein.  There  the  language 
of  the  will,  "to  dispose  of  as  they  may  deem  proper, "  is  clearly  precatory,  and 
expressive  only  of  the  testator's  belief,  wish,  and  recommendation.  This  tes- 
tatrix, as  to  the  residuary  estate,  died  intestate.  Submit  decree  admitting 
the  will  to  probate,  and  in  accordance  with  the  above  decision. 

*The  opinion  referred  to,  filed  October 26, 168S, is  as  follows:  IUnbok.S.  Thaqnes- 
Uon  In  this  oase  Is  upon  tu  oonstruotion  of  the  residuary  <danse.  Counsel  for  the  next 
of  kin  contend  that  the  words,  "to  dispose  of  as  ther  may  deem  proper, »  foUowiog  the 
gift  of  the  residue  to  A.  and  B.,  and  the  sarrivor  of  tliem.  show  sofOcient  IndiaUion  of 
EM  testator's  Intention  to  create  a  trust,  even  though  the  objeota  of  It  are  oooertain, 
and  that,  by  a  well-known  rale  of  law,  the  bequest  falls,  and  the  next  of  kin  should  be- 
come the  beneficial  owners,  and  that,  as  they  are  brothers  and  sisters  of  decedent,  they 
are  not  subject  to  the  tax.  Counsel  for  the  exeoutors,  who  are  also  the  residaarv  1^- 
ateea,  olsiia  that  the  residoary  legatees  take  an  absolute  gift,  and  that  the  natunu  oon- 
strootlm  of  the  snbseqaent  precatory  words  is  that  they  express  the  testator's  belief 
or  wish,  witbont  Imposing  a  trust,  and  that  the  words,  **  to  d  ispoae  of  as  they  may  deem 
proper, "  are  much  too  vvip»  for  the  creation  of  a  trustL  and  that  the  donees  should  en- 
joy the  gift  absolutely.  This  reasoning  of  the  oonnsel  for  the  execntors  would  aeem  to 
be  eorreot,  and  an  order  maj  be  entered  oonfixmlng  the  awpraiBer's  r^ort  assessing 
ud  fixing  the  tax. 
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iSarrogat^i  Court,  Kew  TorJt  Countv*   April  U|  1890.) 

Lmiot  Tax— Lkoatbe  Appointed  bt  Tbcbtbb, 

Where  property  is  left  by  wUl  to  a  troBtee  witb  power  to  appoint  the  legatees,  tha 
latter  take  as  by  the  will  whenever  the  power  Is  exercised,  and  the  property  is  snb- 
Jeot  to  the  legacy  tax  provided  for  by  Xawb  N.  Y.  18S7,  o.  718, 1 1,  In  the  same  man- 
ner as  when  the  legatees  are  named  by  the  wUL 

Motion  to  confirm  the  report  of  the  appraiaer  of  the  ratate  of  Cornelia  M. 
iitewart.  deceased.  For  proceedings  to  revoke  probate  of  decedent's  will,  see 

5  N.  Y.  Supp.  32. 

Horaee  Rustel  and  Jdbish  Holmea,  Jr.,  tor  executors.  A.  W.  Svarta  and 
William  &.  Choata,  tor  Bosalle  BaUer.  MarUn  A  Smithy  for  Sarah  N.  Smith. 
WUUam  T.  QUbert,  for  the  Cathedral  of  the  Incarnation.  TJuodon  W,  Mey- 
tn,  comptroller. 

Ransom,  S.  Mrs.  Stewart  died  on  the  25th  day  of  October,  1886,  and  by  her 
wilt  and  codicils  thei'eto  left  one-lmlf  of  her  residuary  estate  to  Henry  Hilton 
as  trustee,  with  power  of  appointment  to  and  nmong  such  of  the  legatees,  and 
in  such  proportions,  as  he  might  see  Qt.  On  January  16,  1890,  lie  made  such 
sppoinlment  among  oertnin  of  the  legatees,  whose  proporty  in  the  estate,  In 
virtue  of  such  appmntment,  is  liable  to  the  tax.  The  appraiser,  who  had  been 
appointed  prior  to  the  exercise  of  the  power  of  appointment,  did  not  report 
until  Hfter  it  had  been  exercised,  and  included  in  liis  report,  as  subject  to  the 
tax,  the  amount  apportioned  to  the  legatees  by  the  trustee  acting  under  his 
power. 

It  is  claimed  by  counsel  for  the  exeoutors  and  these  appointees  that  such 
amounts  are  not  sabject  to  the  tax,  iMcause  the  act  contemplates  only  the  in- 
terests accrning  at  the  date  of  death  of  the  decedent,  and  as  these  amounts 
were  not  determinable  until  the  power  of  appointment  had  been  exercised,  and 
as  it  was  impossible  to  ascertain  whether  any  or  all  of  said  residuary  estate 
was  or  would  be  subject  to  the  tax,  therefore  that,  as  the  estates  were  such  as 
were  n&l  contemplated  by  the  net,  being  mere  poBsibilitles,  and  not  even  ex- 
pectant  or  contingent,  thev  were  exempt,  and  contend  that  Bttqkr,  C.  J.,  in 
Be  Caget*$  WUl,  111  N.  Y.  350,  18  N.  E.  Rep.  866,  19  N.  Y.  St.  Rep.  497,  In 
delivering  the  opinion  of  the  court,  considered  just  such  a  case.  He  says: 
"Whether  an  appraisal  of  the  value  of  these  devisee,  for  the  purpose  of  taxa- 
tion, may  be  made  where  they  eventually  come  to  the  posBessiun  of  the  dev- 
isees, we  are  not  called  apon  now  to  determine.  It  may  be  that  tlie  tax  will 
be  altogether  lost  to  the  state  if  an  appraisal  is  not  now  allowed;  but,  if  so, 
the  fault  lies  in  the  act  itseir,  and  not  In  the  construction  which  its  language 
requires  to  be  put  upon  It."  This  language  of  the  learned  judge  is  obiter,  but 
entitled  to  great  consideration.  It  is  not,  however,  binding  upon  the  courts 
beluw,  nor  is  that  case  at  all  apropos.  It  is  true  that  at  the  date  of  the  death 
of  Mrs.  Stewart  the  appraiser  could  not  delerraiue  either  the  value  of  the  es- 
tate which  might  eventually  become  taxable,  or  the  persons  to  whom  it  would 
pass;  and  he  could  not,  therefore,  make  any  appraisal.  It  has  been  the  prac- 
tice of  this  court  to  suspend  all  proceedings  as  to  such  contingent  estates  until 
such  contingencies  happen,  with  a  view  to  the  appointment  of  an  appraiser  at 
tlut  time  to  make  the  appraisement.  In  Re  WaUa4se*»  Estate,  4  N.  Y.  Supp. 
465.  which  was  decided  by  me,  I  said:  "The  appraiser  should  only  report  ppon 
the  property  now  subject  to  the  tax;  and  when  the  contingency  happens,  and 
the  number  and  interests  of  the  collateral  heirs  are  definitely  and  exactly  de- 
termined, another  appraisement  should  then  be  made,  and  the  tax  assessed 
npOD  their  interests  then  to  be  ascertained."  In  Re  Clark's  Estate,  5  N.  Y. 
Supp.  1^,  I  used  substantially  the  same  language,  in  holding  that  until  the 
contingent^  la  dedded  the  matter  must  remain  suspended,  and  them  it  can  be 
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detertnlDed  to  whom  the  property  will  pass,  and  whether  or  not  It  Is  subject 
to  the  tax.  The  claim  that,  at  the  death  of  this  decedent,  there  was  no  estate 
that  could  be  held  subject  to  the  tax,  and  that,  therefore,  there  can  be  no  tax 
assessed  now,  cannot  be  sustained.  It  is  a  well-settled  principle  of  the  law 
that,  where  parties  take  under  a  power  of  appointment,  they  Cake  under  the 
instrument  creating  the  power,  bo  that  the  parties  named  by  Henry  Hilton 
under  the  power  given  hfm  must  be  regarded  as  the  persons  selected  by  Mrs. 
Stewart.  It  is  true  that  their  interests  did  not  accrue  until  the  date  when  the 
power  was  exercised,  to-wit,  January  16,  1880*  at  which  date,  also,  the  tax 
upon  their  Interests  accrued;  thus  entitling  them  to  the  rebate  of  Interest,  if 
paid  within  six  months  from  that  date.  By  section  4of  the  act  of  1887,  (which, 
by  chapter  479,  I^ws  1889,  is  made  applicable.)  if  the  tax  is  paid  within  18 
months  from  the  death  of  decedent,  no  interest  is  charged.  By  section  5  of 
the  same  act,  it  is  provided  that  "the  penalty  of  ten  per  cent,  per  annum,  im- 
posed by  section  4  hereof,  for  the  non-[)aymentof  said  tax,  shall  not  be  charged 
where  In  cases  by  reason  of  claims  made  upon  the  estate,  necessary  litigation, 
or  other  unavoidaMe  cause  of  delay,  the  estate  of  any  decedent,  or  a  part 
thereof,  cannot  be  setLled  nt  the  end  of  eighteen  months  from  the  dealh  of  the 
decedent,  and  in  such  oases  only  alx  per  cent,  perannani  shall  be  charged  npcm 
the  said  tax  from  the  expiration  of  said  eighteen  montha  until  Uie  oanae  of 
luch  delay  Is  removed.** 

It  is  claimed  here  that  the  proceeding  instituted  by  Rosalie  Butler  on  Octo- 
ber 28.  1887,  (see  Tn  n  Stewarl'i  WiU,  6H.Y.  Supp.  32.)  effected  a  stay  of 
all  proceedings  In  virtue  ot  section  2660  of  the  Code  of  Civil  Procedun;,  which 
provides  that  the  executor  must  suspend,  until  a  deoee  is  made  npun  the  peti- 
tion for  revocation  of  probate,  all  proceedings  rehiting  to  the  estate,  except  for 
the  recovery  or  preservation  <MC  property,  the  collection  and  payment  of  debts, 
and  such  other  acts  as  he  Is  expressly  allowed  to  perform  by  an  order  of  the 
snrzogate  made  upon  notice  to  the  petitioner.  Section  406  ot  the  Code  pro- 
videSi  when  the  commencement  of  an  action  has  been  stayed  by  injnno- 
tion  or  other  order  of  the  court  or  judge,  or  by  statutory  prohibition,  the  time 
of  the  oontinnanoe  ol  the  stay  is  not  a  part  of  the  time  Umited  for  the  com- 
mencement ot  the  action.  Neither  of  these  two  sections  affect  this  case. 
There  is  no  provision  of  law  suspending  the  payment  of  interest  during  the 
time  ot  the  litigation,  or  unavoidable  cause  of  delay.  Section  5  <tf  the  act  ot 
1887  onlj  relieves  from  the  penalty,  but  not  from  the  Interest.  I  must  hold, 
therefore,  timt  the  tax  on  the  one-bait  of  the  residuu-y  estate  passing  by  tiie 
wHl  to  Charles  J.  Clinch  and  Sarah  N.  Smith  must  bear  Interest  at  the  rate  of 
6  per  cent,  per  annum  from  April  25,  1888, 18  months  after  Mrs.  Stewart's 
death,  and  that,  it  the  tax  and  interest  is  not  paid  immediately  upon  the  en- 
try  of  the  order  confirming  the  report  of  the  appraiser,  f  nterest  at  the  rate  at 
10  per  cent,  per  annum  from  the  date  of  the  entry  of  tjie  order  must  be  paid. 
Submit  order  oohfirming  the  report  of  the  appraiser,  and  assessing  and  fixing 
the  tax.   

Tn  n  ItANSOM's  Estate. 
(Surrogate's  Court,  Neio  Yfyrit  County.  April  5, 1890.) 
■qmTABLa  CowsasioK— Tbstambxtabt  Powsb  or  Su.s. 

A  testator  devised  a  farm,  with  the  stock,  horses,  etc,  thereon,  to  four  penf^iu 
as  joint  tenants,  the  Income  to  be  divided  la  a  speolfled  manner.  In  the  event .  M 
the  income  should  become  lasufflcient  to  pay  expenses  and  a  dividend  to  the  beneA- 
daries,  he  empowered  the  executors  to  sell  the  property,  and  to  pay  the  prooeeda, 
ona-lialf  to  one  of  the  beDeflciaries,  and  the  other  half  to  the  other  three,  ''the  sor^ 
vlvor  and  survlvcnv,  ahare  and  share  all^  "  HeUl  that,  after  the  farm  aaA  beoome 
unprofitable,  and  after  a  sale  of  part  of  the  stock  by  the  exeuutors,  the  entire  prop- 
er^, by  virtue  of  the  power  of  sale,  was  converted  into  personalty,  and  from  a 
Joint  (enaoOT  to  a  tenancy  iaoommon,  and  that  the  heirs  of  one  of  the  beaaflolarles, 
who  tharwter  died,  wars  entitled  to  her  share  of  the  prooeeda  from  the  sale  of  the 
entire  prDper^. 
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ConBtnictioii  <tf  the  will  of  Charles  B.  Bansom*  deoeaaed. 
WiUtam  JST.  NMoman,  for  petitioner.    JMsrton  <ft  Stuhmon,  for  f» 
qiondent. 

Ransom,  S.  By  the  second  olauee  of  the  testator's  will  he  gave  a  farm* 
together  with  stock,  horses,  etc,  thereon,  to  a  brother-in-law  and  threes!^ 
ten,  as  Joint  tenants.  He  directed  that  the  ineome  and  proflts  of  said  farm 
be  divided,  one^half  thereof  to  go  to  the  brother-in-law,  and  the  other  half  to 
the  three  sisters.  As  a  consideration  for  and  condition  of  the  devise  to  the 
brother-in-law,  he  was  to  conduct  and  manage  the  farm.  In  the  event  that 
tbe  farm  would  not  pay  expenses  and  a  dividend  to  the  beneflciaries,  the  ex- 
ecutors were  given  power  of  sale,  and  directed  to  pay  over  the  proceeds  to  the 
■ame  persons,  and  in  the  same  proportions,  as  the  income  was  directed  to  be 
disposed  of.  On  June  9,  1886,  the  executor  sold  a  part  of  the  stock  on  the 
farm  for  •1,185.  In  May,  1887,  he  sold  tbe  remainder  of  tbe  stock,  etc.,  for 
•2,U00.  and  the  farm  for  tlSiOOO,  subject  to  a  mortgage  thereon.  Between 
tbe  dates  of  the  first  and  second  satea  Mrs.  Jones,  one  of  the  three  sisters, 
died,  leaving  issue.  By  the  terms  of  the  testator's  will,  giving  tbe  execu- 
tors a  power  of  sale  in  the  event  specifled,  an  equitable  conversion  was  ef- 
fected of  the  real  estate.  Immediately  upon  tbe  htippening  of  that  event, 
there  vested  in  the  benetlciaries  an  undivided  interest  in  the  prt^rty  as  per- 
tonalty,  in  the  proportions  spedfled  in  the  will.  JfoncH^  v,  Hogg,  50  N.  T. 
436;  Maniee  v.  Sfaniee,  48  N.  Y.  803;  Savage  y.  Bumham,  17  N.  Y.  569; 
Qnenland  T.  Wadddl,  116  N.  Y.  240.  22  N.  E.  Rep.  367. 

It  is  contended  by  the  executor  that  the  proceeds  retained  the  character  of 
the  jdnt  tenancy  after  the  happening  of  the  event  by  which  the  conversion 
was  effected,  and  that,  consequently,  the  representati  ves  of  the  deceased  sis- 
ter are  not  entitled  to  share  in  the  proceeds.  It  is  manifest,  from  the  lan< 
guage  employed  by  tbe  testator,  that  he  intended  to  alter  the  character  of  tbe 
estate,  as  well  as  the  character  of  tbe  property,  from  and  after  the  happening 
of  the  event  specified.  The  direction  is  "to  pay  over  tbe  proceeds  thereof, 
ooe-half  part  to  said  William  Frost,  and  the  other  one-half  to  my  said  three 
sisters,  the  survivor  or  survivors,  share  and  share  alike."  If  it  were  in- 
ten'ded  to  preserve  the  joint  tenancy,  why  provide  for  the  payment  to  sur- 
vivors? In  a  Joint  tenancy,  the  estate  would  ultimately  vest  in  but  a  single 
owner.  Tbe  use  of  the  words,  "share  and  share  alike,"  are  likewise  repug- 
nant to  the  notion  of  a  joint  tenancy.  Tbe  intention  of  the  testator  is  very 
dear.  Had  the  sister  died  before  the  happening  of  the  event,  all  her  interest 
m  the  property  would  have  ceased.  Having  survived  that  event,  there  vest* 
ed  in  her  an  undivided  one-third  interest  in  the  property  mentioned.  The 
vesting  of  this  interest  was  not  dependent  upon  tbe  exen^e  by  the  executors 
of  the  power  of  sale,  for,  as  is  stated  in  the  text-books  as  an  elementary  prin- 
ciple upon  which  the  doctrine  of  conversion  Is  founded,  "it  would  be  ob- 
viously unreasonable  that  the  rights  of  parties  beneficially  interested  should 
depend  upon  the  acts  of  persons  through  whose  instrumentality  tbe  conver- 
sion is  to  be  effected,  and  in  whom  no  discretion  is  expressed  to  be  reposed." 
But  the  court  is  not  compelled  to  rely  upon  this  principle.  As  a  matter  of 
fiut,  an  actual  conversion  did  take  place,  as  to  a  fwrtion  of  tbe  property,  be- 
fore the  death  of  Mrs.  Jones. .  It  will  not  be  questioned  tliat.  as  to  that  ex- 
toit.  It  was  condnsiTely  established  that  the  event  provided  for  In  the  will 
had  arisen.  Bnt,  U  the  event  had  arisen  so  far  as  to  Justify  the  sale  as  to  a 

Krtion  of  the  property,  the  same  event  would  jusUty  the  sale  of  all.  It  maj 
suggested  that  because  the  portion  aold  was  personalty*  it  should  not  af- 
fect the  realty.  But  it  seems  that  where  tbe  teetator  has  blended  the  pro- 
eeeds  <tf  real  and  personal  property,  where  legatees  take  a  temporary  interest, 
It  is  to  be  inferred  Uiat  be  does  not  intuid  them  to  be  subsequently  sepaiated. 
2  Jarm.  Wills.  219,  220. 
v.lOK.Y.8.no.l — ^8 
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Tn  «  Q0BLK*S  WiLl. 
(Surrogctt^a  Court,  Orange  Cotmtv.  March  10, 1890.) 

L  Y/WUB — COHVrBOOnOK— "CHUSSKf." 

A  bequest  of  testator't  residuary  estate,  to  be  divided  amotu;  **all  my  ohUdreOj 
share  and  share  alike,  except  that  the  share  which  my  daughter  ft^  deoeamd,  would 
bare  bad,  had  ifhe  sorrivea  me,  shall  be  paid  to  my  daughter  B.,  asd  the  shan 
which  my  son  W.  would  hare  had,  had  he  eurvlT-ed  ne,  ahall  be  paid  to  my  grand- 
son J., "  does  not  include  the  child  of  a  daughter  who  was  dead  wben  the  wul  wis 
made,  but  was  not  referred  to  therein. 

I.  Bamb— ADTurcBimm. 

A  bequest  of  testator's  residuary  eatate  to  his  ebUdrea  equally,  <*snb]eot  also  to 
the  adTancemeuts  heretofore  made  by  me  to  my  sons  V.  and  J.,  and  tbe  sum  of 
91,000  shall  be  charged  against  and  be  deducted  by  my  eaeoutor  from  the  distribu- 
tive share  of  my  son  N.  in  such  residuary,  and  the  sum  of  13.600  shall  be  charged 
against  and  be  deduoted  from  the  dlstrltmtiTe  share  of  son  J., "  fixes  the  ad> 
vaaoements  to  be  deducted  from  ttie  aona*  shares  at  tbe  amount*  thertf n  named. 

S.  Same— INTKBBBT  on  Liojlot. 

Testator  beqneated  tl.OOO  to  his  granddaughter,  the  only  child  of  a  deceased 
daughter,  but  who  was  not  supported  by  testator,  "to  be  paid  to  her  when  she  at- 
tains the  age  of  SI  years,"  and  nva  the  retidne  ox  his  eatate  to  hla  wife  for  Ufe. 
He  further  provided  iiuL  on  the  deaOi  of  his  wife,  the  reddnary  aetata  shovM  be 
divided  among  oertaln  ofebar  persona.  Held,  that  the  granddaogtatar  wrtUled 
to  Intereat  on  the  $1,000  after  one  year  from  taatator'a  death. 

Judicial  settlement  of  tbe  acoonnts  cft  Montgomery  H.  Yamoa,  ezeontor  irf 
the  Will  of  £ltaB  O.  Goble,  deceased.  Decedent,  after  a  beqaeet  to  £di» 
Miller,  the  only  child  of  a  deceased  daaghter,  of  fl.OOOp  **to  t»e  paid  to  her 
wben  she  attains  tbe  age  of  21  years,  **  gave  the  residue  of  hls-estate  to  fads  wife 
for  life.  The  will  further  directed  that  "on  the  death  of  my  wife,  I  direct 
Bay  surviving  execator  to  divide  all  my  said  residuary  estate  among  all  my 
obQdren,  share  and  share  alike,  except  that  tbe  share  or  interest  wbloh  my 
daughter  Mary  £.  Wood,  deceased,  would  have  had,  bad  she  snrvlved  me, 
shall  be  paid  to  my  daughter  Ella  L*f  and  tbe  share  or  interest  which  my  son 
William  T.  (Soble  would  have  bad,  bad  be  snrvived  me,  shall  be  paid  to  raj 
grandson  James  O.  Cfoble,  tbe  son  of  the  said  William  T.  Gtoble,  deceased ;  and 
such  distribution  of  my  reslduaiy  estate  shall  be  snbJeiA  also  to  tbe  advance- 
ments heretofore  made  by  me  to  my  sons  Nathan  (Joble  and  John  R.  Goble, 
and  tbe  sum  of  81*000  shs^l  be  chained  against  and  be  deducted  by  my  exec- 
utor from  the  distributive  share  of  my  son  Xathan  Ooble  in  sooh  residuary, 
and  tbe  sum  of  $2,000  shall  be  charged  against  and  deducted  from  'the  tlb- 
tributive  share  of  my  son  John  B.  Ghoble  in  such  residuary.** 

John  J.  Beattie,  for  the  executor.  L.  D.  JBlanchard,  for  Anna  M.  BIan<^ 
ard.       R,  Ohampiont  special  guardian,  for  Edna  Miller. 

Ooi^AH,  8.  Tbe  first  question  presented  tor  my  consideration  Is  whetiier 
Edna  Miller  is  entitled  to  any  income  upon  her  legacy,  and,  if  so.  trtan  what 
time?  The  legatee  is  a  granddaughter  of  the  testator,  but  was  not  supported 
by  bim.  Tbe  l^ac?  cannot,  therefore,  be  presumed  to  bare  been  given  for 
her  maintenance,  and  clearly,  If  entitled  to  interest  at  all,  is  only  entitled  to 
interest  from  one  year  after  the  testator^s  death.  As  a  general  rule,  legacies 
will  not  carry  Interest  before  the  time  for  their  payment,  whether  vested  or 
not.  If  the  testator  is  a  parent  (or  in  loco  parentis)  of  the  legatee,  and  the 
legatee  Is  a  minor,  interest  is  allowed  as  maintenance,  but  this  exception  to 
tbe  rule  is  not  extended  to  grandchildren.  Williams,  Ex'rs,  1^^,  (original 
page;)  Zupton  v.  Lupton,  2  Johns.  Ch.  614;  Van  Bramer  v.  HoffmaiC* 
Sx*r9,  2  Johns.  Gas.  200.  It  has.  however,  been  held  that  where  a  fund  is 
severed  immediately  from  the  testator's  death,  for  the  benefit  of  the  object  of 
the  gift,  not  only  is  the  gift  vested,  but  carries  the  interim  income.  Dundat 
T.  Wo^Miirrap,  1  Hem.  &  M.  425.  I  have  not  been  able  to  And  any  casa 
in  this  state  where  the  court  has  made  this  distinction,  bat  I  can  see  no  reascm 
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why,  DDder  a  similar  state  of  facts,  it  might  not  be  so  held.   In  Dundat  t. 
Woifa-Murray  the  testatrix  directed  that  Iter  executors  raise  £6,000  out  of 
a  designated  fund,  to  be  held  in  trust,  to  pay  the  same  to  Bto  children 
ot  her  sister,  the  shares  of  such  as  were  sons  to  be  paid  to  them  on  attaining 
21  jrenra  of  age,  and  to  the  daughters  at  21  years  or  at  marriage.   The  balance 
of  the  fond,  from  which  the  £5.000  was  to  be  raised,  she  disposed  of  la 
other  ways.   The  vice-chancellor  says:  '*I  thinlc  the  testatrix  Intended  to 
makea  complete  and  Immediatt*  separatioDof  the  two  funds.    *   *   •  Jam 
of  the  opinion,  therefore,  that  this  was  a  vested  interest,  and  not  only  so,  but 
ttiat  it  WHS  to  be  severed  for  the  benefit  of  the  objects  of  the  girt,  and  that  the 
plaintiff  are  consequently  entitled  to  the  intermediate  income."  The  legacy  to 
Edna  Miller  is  vested,  only  the  time  of  payment  being  deferred.   The  legacy 
must  be  held  for  her  until  that  time  by  the  executor  or  his  successors  in  the 
trust.  It  is  true  that  the  testator  does  not  say  that  she  is  to  receive  the  in- 
come derived  from  the  fund  in  the  mean  time,  nor  does  he  say  that  any  one 
else  shall  receive  it,  for  the  gift  to  his  wife  is  of  all  the  rest  and  residue  of  his 
property  for  ber  life,  and  upon  hw  death  such  residue  is  to  be  distributed. 
Edna  does  not  share,  as  I  shall  show  hereafter,  as  the  representative  ot  her 
■Mther  in  that  distribution,  this  provision  being  already  made  for  her.  For 
these  reasons,  I  think  the  testator  intended  this  anm  of  91.000  to  be  set  apart 
for  the  benefit  of  his  granddaughter,  with  all  the  advantages  which  might  ao* 
one  therefrom,  to  be  accumulated  and  received  by  her,  however,  only  when 
she  should  become  21  years  of  age. 
.     The  next  question  for  consideration  is  whethw  Bdna  Miller,  as  the  only 
child  of  her  deceased  mother,  is  entitled  to  share  in  the  distribution  of  tbie 
rniduary  estate,  as  being  included  in  the  term  "children."    Her  mother  was 
dead  at  the  time  the  will  was  made,  and  the  case,  therefore,  does  not  coma 
within  the  statutory  provision.    The  word  "children"  oi*dinarily,  does  not 
extend  farther  than  immediate  descendants.   Where,  bowever.  the  testator 
Bsea  the  word  "cfaitdren"  and  Uie  word  **is8ae,**  indiscriminately,  the  mean- 
infoftbe  word  ''issae**  may  be  given  to  the  word  **ohildren,"  and  tbns  ia- 
ctadft '■graBdeblklren.''   PrototU  r,  Rodman,  97  N,Y.  42.   It  is  claimed  by 
the  ipecial  gnardian  that  the  testatOT  did  not  use  the  word  "cbildnn"  In  Ito 
Jimlted  sense  In  thia  case,  because  the  testator  goes  on  to  say  who  shall  take 
the  shares  of  bis  deceased  children,  Mary  E.  Wood  and  William  T.  Ooble.  On 
the  other  hand,  the  connsel  fbr  the  executwol^ms  that  this  very  fact  excludea 
the  idea,  and  that  the  testier,  by  u  doing,  pointed  out  the  exceptions  he  in- 
tended to  make.  I  think  the  latter  view  oi  the  ease  the  correct  on^  and  I 
am  ccmttrmed  in  this  opinion  by  the  further  fact  that  the  testator  had  earlier 
in  the  will  made  provision  fbr  his  granddaughter  Bdna  iSiller,  and  it  Is  not 
probable  he  Intended  her  to  take  that  much  more  than  his  other  children. 

I  now  come  to  the  qnestion  of  advancements.  The  testator  directs  the 
distribution  of  the  residuary  estate  subject  to  the  advancements  heretofore 
made  by  him.  Among  the  pupera  belonging  to  tbe  deceased,  Uiere  were  found 
after  hia  death  by  his  executors  the  papers,  signed  by  his  son  Nathan  Goble, 
of  which  the  following  were  copies:  "Kecelved  of  Elias  O.  Goble  fifteen  hun- 
dred dollars,  as  part  of  my  p^tkm  ot  said  Goble's  estate.  April  1. 1865. 
Xatbak  Goblx."  "tefiS.  April  1, 1870.  Received  of  S.  O.  Goble  nine 
hundred  and  sixty-flre  dollars,  in  full  of  all  demands  to  this  date.  Nathan 
Goble."  "$500.  Florida,  December  17,  1874,  On  demand,  I  promise  to 
pay  to  SL  O.  Goble  or  bearer,  five  hundred  dollars,  for  value  received,  with 
interest.  Nathan  Goblxl"  The  will  was  made  January  12, 1884,  and  Ellas 
0.  Goble  died  Jane  13,  1888.  If  he  had  not  mentioned  advaneemente  made 
by  him  to  his  eblldmn  prior  to  the  making  of  the  will,  the  presumption  would 
have  been  that  he  had  taken  them  into  omsldet-ation  In  determining  the  pro- 
vision made  in  the  will  for  hie  son  Nattmn.  Clark  v.  Singaley,  87  Han,  246; 
Arnold    Aaronn,  48  Hnui  278.  But  he  directs  the  distribution  to  be  made 
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subject  to  advanounents  berabtf ore  made,  and  it  b  neceBsarj  to  drtennim 
whether  the  testator  Intended  to  Qx  the  amoant  ot  those  ndTancementB  by  tho 
sums  whiofa  he  directed  ahoold  be  deducted  from  the  shaiee  <rf  Kathan  and 
John  H>*  or  whether  the  eama  named  by  falm  were  to  be  added  to  such  ad- 
vancements. The  suma  named  by  him  are  not  stated  to  be  the  amounts  ot 
these  advancements,  nor  to  be  the  amount  which  is  to  be  wiUiheld  on  account 
of  them.  The  direction  Is  that  the  distribution  shall  be  anbjwt  to  adTsaes* 

ments  heret(^re  made,  and  the  sum  of  •  shall  be  eharaed  against  and 

deducted  from  the  sliare  of,  etc.  The  amount  advanoed  to  Nathan  is  much 
larger  than  the  sum  directed  to  be  charged  against  liis  share.  Hfo  evidence, 
however,  seems  to  exist  ot  advancements  to  John,  and  yet  a  much  larger  sum 
is  charged  against  bfs  share  tiian  Nathan's.    Was  it  the  testt^r's  purpose, 

adding  the  sums  named  by  him  to  the  evldmce  of  advancements  held 
him  against  Nathan,  to  cover  advancements  to  John  of  which  he  had  no  evi* 
dence,  and  thus  equidize  the  distribution?  I  confess  to  a  considerable  donbt 
as  to  what  he  Intended.  It  Is  quite  apparent  that  the  testator  used  the  $1,000 
and  the  $2,500  to  represent  advancements  made  by  him  to  these  sons,  al- 
though as  we  know  theydid.not  cover  all  advances  made.  Nathan  had  more 
than  $1,000.  We  cannot  know  bow  the  testator  arrived  at  the  two  sums  I 
fixed  by  him,  and  It  appears  to  me  that  the  only  safe  coarse  to  pursue  Is  to 
assume  that  these  sums  were  fixed  by  blm  as  the  amounts  which  he  wished 
deducted  from  his  son's  shares  on  account  of  advancements  theretofore  made 
to  them  by  him.   It  is  significant  that  no  such  expression  as  "further"  or 
'^additional"  Is  used  In  the  plirase  commencing,  "and  the  sum  of  $1,000  sbsU 
be  charged."  etc.   The  decree  will  therefore  direct  the  executors  to  retain 
the  legacy  ot  $1,000  to  Edna  Miller,  and  invest  the  Sfune  for  her  benefit  during 
her  minority,  and  that  she  be  paid  the  same,  with  accumulations,  when  she 
ijecomes  21  years  of  age;  that  in  making  tlie  distribution  of  the  residuary  es- 
tate the  executor  divide  the  same  among  the  children  of  the  testator  who  are  | 
now  living,  and  to  the  representatives  of  such  as  were  living  at  the  time  tb«  i 
will  was  made;  and  that  in  making  such  distribution  the  share  of  the  teata- 
tor's  son  Nathan  be  charged  with  the  sum  of  $1,000  advancemwti,  and  the  | 
share  of  John  B.  with  $2,600  advancements. 


In  rs  Bbookb*  Estatb. 
ISurroaca^t  Court,  Orange  OowUi/.  Fabniavj  17,  UOa) 

t  CoxBTRuonoK  OT  Wnx— Lhoaot  nr  Tsnv. 

A  testator  gave  13,000  to  his  exeontors  In  trntt  for  hla  nephew,  to  be  bo  raanaaed 
as  to  best  promote  his  future  welfare  and  happiness,  and  to  that  end  left  "the  ai»- 
poaition  and  management  of  s^d  sum.  both  interest  and  prinoipal,  should  it  be  neo- 
eB8ar7,'>toth^''MtteTia<lgmeiitaaadlBcretton."  fTelo, the legaoy vested tntha 
nephew  at  testator's  death,  tabject  to  the  oontroL  of  the  ezecators,  and  at  Us  deattk 
paused  to  his  personal  representatives,  and  not  to  the  residuary  legatee. 

%,  LsQAOT  IS  Lico  or  Dowbb— AuTsmnr. 

A  legacy  given  in  lieu  of  dower,  even  thoagh  It  exceed  in  value  the  doww  right 
relinquished,  does  not  abate  on  tbe  failure  of  uie  estate  to  pa^  legacies  tn  fall. 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Ghaiies  M. 
Thompson,  as  executor  ot  the  will  of  Benjamin  F.  Brooks,  deceased. 
/.  W.  Gottt  for  the  executor.   /.  W.  Sartram,  for  Celia  A.  Brooks. 

Coleman.  S.  The  testator  provided  in  his  will  as  follows:  Fint.  1  gave 
and  devise  to  my  wife.  Celia  Ann,  $2,500,  in  lieu  of  dower;  also  I  give  and 
devise  to  my  executors  hereinafter  named  $2,U00,  In  trust  for  my  nephew 
Ellsworth  Mather.  And  it  is  my  will  that  this  sum  sliall  be  so  managed  and 
used  as  will  best  promote  the  future  welfare,  comfort,  and  happiness  of  the  aaid 
Ellsworth  Mather,  and  to  that  end  I  shall  leave  the  disposition  and  manage- 
ment of  the  said  sum,  both  interest  and  principal,  should  it  be  necessary,  to 
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thebetterjudgmentanddiBcretionof myexecutOTheninafternamea.  •  •  • 
All  tfae  nst  and  residue  of  my  rml  and  personal  estate,  <tt,  whatsoever  or 
wheresoever,  and  whieh  has  not  bereinbefore  been  disposed  of,  after  paying 
oqpdAtStl^acteB.  and  funeral  expenses,!  give  *  «  *  to  my  two  nieces. 
*  *  *"  The  estate  Is  insuffldent  to  pay  the  legadea  in  full.  The  legacy 
to  the  widow  is  ci>nceded  to  be  in  value  many  times  the  actual  value  of  the 
dower  right  released,  and  it  is  claimed  that  the  access  in  value  should  ratably 
xtiate  with  the  other  legades.  The  principle  is  well  established  that  legacies 
given  In  lien  of  dower  do  not  abate,  and,  while  I  do  not  find  any  case  in 
which  It  is  stated  that  it  makes  no  difference  whether  the  I^acy  exceeds  In 
iiDoiiDt  the  value  of  the  dower  right  rellnqniahed,  I  do  find  several  oases  in 
which  It  was  stated  that  such  was  the  fact,  and  no  significance  apparently 
was  attached  to  it.  Orion  v.  Orton,  8  Abb.  Dec.  411.  The  testator  died 
July  11, 1888,  and  bis  nephew  has  since  died,  having  received  only  9174.50 
OD  account  of  the  said  l^acy. 

The  question  now  arisea.  who  takes  the  principal  of  the  legacy,— ttie  r^ 
resrntatlveB  oi  Uie  deceased  nephew  or  the  residuary  legatees?  In  Bapw  on 
LeguAn,  at  page  640,  several  Instanoes  are  gjvea  where  executors  were  di- 
rected to  purchase  annuities  for  legatees  during  life,  and  the  legatee  died 
won  after  the  testator,  and  before  the  money  bad  been  invested  in  the  annui- 
ties, where  it  was  hdd  that  the  fund  vested  in  the  legatee  at  the  death  of  the 
testator,  and  passed  to  the  representatives  of  the  legatee;  and  at  page  647, 
other  cases  In  which  legaeies  vr&ee  given  to  trustees  in  trust  to  apply  the  prod- 
uce to  the  maintenance  during  minority,  and  then  to  settle  the  same  upon 
the  legatee  or  bis  issue,  in  the  discretion  of  the  trustees.  The  legatee,  liavlng 
attained  majority,  but  dying  before  settlement  made,  was  held  to  have  be- 
come absolutely  entitled  upon  bis  death  so  as  to  be  able  to  bequeath  the  fund 
his  wilL  These  cases  differ  from  the  present,  in  that  In  those  cases  to  tiave 
carried  out  the  directions  of  the  testator  would  have  completely  taken  away 
tnm  the  residue  the  amount  of  the  legacy,  and  the  testator  clear^  so  intended. 
Here  such  intention  Is  not  so  plain;  the  gift  Is  of  82,000,  in  trust  to  the  ex- 
ecutors "for  my  nephew."    The  trust  is  the  disposition  and  management  "of 
the  sum,  **  principal  and  interest,  if  necessary,  for  the  nephew's  best  inter- 
ests. In  their  discretioQ.  they  might  have  paid  out  to  or  for  him  the  whole 
income  and  fund,  and  I  think  could  have  invested  the  whole  fund  in  annui- 
ties payable  during  his  life.    The  case  of  Campbell  v.  Srotonrigg,  1  Phil* 
Ch.  801,  it  seems  to  me  is  an  authority  in  this  case.   The  testator  bequeathed 
50,000  sicca  rupees  to  his  daughter  for  her  use,  in  the  following  manner:  to 
be  invested  in  government  securities,  Interest  to  be  paid  to  her  during  her 
life-time,  and  if  she  married,  and  had  children,  sncli  children  to  take  the 
principal.    The  remainder  of  his  property  he  gave  between  three  legatees. 
The  daughter  survived  the  testator,  and  was  married,  but  had  no  children. 
The  question  arose  whether  the  fond  belonged  to  the  personal  r^resentatlves 
of  the  daughter  or  to  the  residuary  legateea.   The  chancellor,  overruling  the 
decision  of  the  vice-chanoellor,  held  ttwt  the  use  only  was  controlled,  and  that 
the  daughter  took  subject  to  that  restriction,  and  when  It  ceased  it  remained, 
by  virtue  of  the  gift,  her  absolute  property.   In  Hone's  Bx'ra  v.  Van  Schaiok, 
20  Wend.  564,  legacies  were  given,  not  to  be  paid  without  the  written  appro- 
bntion  of  the  parents,  who  were  to  fix  a  discreet  and  proper  time  for  the  pay- 
ment, and  it  wiia  held  that  the  legatees  took  a  vested  interest  immediately  on 
the  death  of  the  testator.   I  have  been  unable  to  find  in  the  Reports  of  this 
state  any  authority  which  settles  the  law  of  this  case,  but  upon  the  authority 
of  Campbell  v.  Brotonrigg,  supra,  and  our  statute  relating  to  uses,  I  condude 
tliat  the  legacy  to  Ellsworth  Mather  vested  in  him  at  the  death  of  his  uncle, 
the  testator,  subject  only  to  the  control  of  the  executor  during  the  life  of  the 
said  £Ilsworth,  and  at  his  death  passed  to  his  legal  representatives,  aad  not 
to  the  Nsiduary  legatees  oi.  the  testator. 
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Tn  n  BooBB'8  Bstatb. 

{Surrogat^t  Court,  Orange  Cownty.  Februarr  38, 1690.) 

0B8CB5T  jjm  DnnuBUTion— I^ftAOT  Ti.z— liioAOT  TO  Pat  Dbbt. 

Testator's  will  gave  to  H.  "any  and  all  beoeflt,  so  far  as  bis  iaterest  may  appear  and 
be  proved, "  In  the  mODeys  pavable  at  testator's  death  under  his  membership  Id  an 
tamruee  association :  the  balanoe  to  testator's  wlfei  The  Insnranoe  was  effsotod 
to  secure  testatcn>'e  debt  to  H.  Held  that,  as  H.  took  aotltliiK  anleas  heproTed  adaM 
a^rainst  the  estate,  the  monej  he  w<Hild  reoelve  was  not,  wiuiin  Lows  H.  T.  UB7,  a 
718,  S 1,  taxing  legacies. 

RtMeedinga  to  oollect  the  c(dlatenl  Inheritance  and  legacy  tax  on  the  estate 
ot  John  L.  Rogera,  deceaaed. 

J>.  A.  Beottt  tor  MaryE.  Bogen,  widow.  Thtodon  MitteTt  tar  John  B. 
Hlllyer. 

CoLKMAN,  6.  Bj  an  Instrument  which  has  been  admitted  to  probate  as  tlie 
will  of  John  L.  Bogera,  who  di«d  a  reBident  of  this  county,  October  12,  1889, 
it  ia  provided  aa  follows:  "I  hereby  give  and  bequeath  to  J.  B.  HiUyer,  of  74 
Broadway,  Kew  York  city,  any  and  all  beneSt.  so  far  as  his  interest  may  i^h 
pear  and  be  proved.  The  balance  and  ranainder  to  my  wife,  *  *  *  any 
and  all  benefit  and  moneys  which  may  accrue  or  become  due  and  payable  at 
my  decease  under  and  by  virtue  of  my  membership  In  the  Northveetem  Ma- 
sonic Aid  Association  of  Chicago. "  It  appears  that  the  testator,  in  order  to 
secnre  an  indebtedness  to  J.  B.  Hillyer,  efFected  an  insurance  upon  hia  life 
with  the  Masonic  Aid  Association,  and  there  is  now  due  HlUyer  upon  this  in- 
debtedness $5,163.39,  as  ascertained  and  reported  by  ttie  appraiser  appointed 
under  chapter  713,  Laws  1887.  It  is  claimed  that  this  sum  is  not  liable  to 
the  tax  imposed  by  the  act  mentioned;  that  ia  not  a  gift,  legacy,  or  inherit- 
ance within  the  meaning  of  that  act  The  act  is  entitled  "An  act  to  tax  gifts, 
legacies,  and  collateral  inheritances, "  and  the  property  made  subject  to  tax 
by  section  1  Is  all  property  which  shall  pass  by  will,  or  by  the  intestate  laws 
of  this  state,  from  any  person  who  may  die  seised  or  possessed  of  the  same. 
It  does  not  appear  to  whom  the  insurance  would  luive  been  payable  if  there 
bad  been  no  will,  and  I  do  not  suppose  that  is  material  in  this  proceeding; 
for,  if  the  will  had  not  contained  the  provision  In  favor  of  Hiltyer,  the  wife 
would  have  taken  it  all  under  the  will,  and  the  fund,  thwefore,  would  not  be 
taxable.  Whether  Hillyer  takes  anything  under  the  will  depends  upon  hla 
being  able  to  prove  a  debt.  He  takes  nothing  if  there  was  no  debt.  So  that, 
while  he  may  be  entitled  to  receive  something  by  virtne  of  the  will,  he  doa 
not  get  it  as  H  gift,  but  as  payment  of  a  debt.  It  may  be  that,  unless  he  bad 
been  provided  for  in  this  way  by  the  will,  Hillyer  would  not  have  been  able  to 
collect  his  debt,  by  reason  of  the  terms  of  the  contract  of  insurance;  stiil,  as 
I  have  said,  whatever  he  may  get,  even  by  virtue  of  the  will,  is  simply  the 
payment  of  his  debt.  The  words  "give  and  bequeatli"  are  employed  by  the 
testator,  but  I  do  not  think  that  thereby  any  added  force  or  character  was 
given  Hillyer's  claim,  and  the  use  of  them  accomplished  nothing  more  than 
the  usual  general  direction  in  wills  to  pay  debts  and  funeral  expenses.  I  am 
thei-efore  of  opinion  that  the  money  received  by  Hillyer  is  not  a  gift,  legacy, 
or  inheritance,  or  property  which  iias  passed  by  will  from  a  person  who  baa 
died  seised  or  possessed  of  the  same.  A  bequest  in  satisfaction  of  a  debt  has 
been  held  to  be  within  the  deflnition  of  a  legacy,  {Orton  v.  Orton,  8  Abb.  Dec. 
411, 414,)  but  I  doubt  if  the  word  "legacy"  is  used  In  so  broad  a  sense  in  this 
act.  A  legacy  naturally  implies  bounty  or  benevolence,  (Lockyer  v.Simft- 
ton,  Mos.  3U0;  Clark  v.  Setoell,  3  ALk.  98;)  and  it  has  been  held  that  so  far 
aa  a  legacy  is  applied  to  pay  a  debt  It  is  no  legacy,  and  to  be  a  payment  and 
not  a  gift.  {HawUnt  Potoeh  1  P*  Wms.  299;  Cuthbert  v.  Peaooek,  I  Salk. 
166.)   Having  reached  this  conclusion,  it  Is  not  necessary  to  consider  whether. 
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nudtr  On  dreamatanoeB.  the  monc^  bdng  lecelred  as  a  twneflt  from  an  aid 
iMOdatioo  after  death  of  a  member^  It  can  properly  tw  oonsideTed  properfj 
that  has  passed  "from  a  person  who  may  died  seised  or  possesMd  of  ttw 
Bame,"  which  I  am  Inclined  very  much  to  doubt. 


In  r«  Cation's  Estate. 

(ST«TO0ate*c  Court,  Orarme  County.   Maroh  11,  UBOl) 

DiMHT  JUTD  DlBTRtBDTIOIT— lASAOr  TaX^-STSP-CHIUIBBH. 

At  the  time  of  tesutriz's  marriage,  about  80  yean  before  her  death,  her  bosband 
had  four  dnighten  by  a  fomner  wire.  One  wbb  laanied,  and  the  other  three  lived 
with  tiielr  father  and  testatrix  until  theymarried.  They  called  testatrix**  mother," 
indreoelved ametbar'Bcarefrom her.  TbesamefriendlyrelatlonsooatiDaedafter 
the  marriafie  of  the  dauffhtera  Held  that,  as  to  the  three  daughters  who  were  uiw 
married  at  the  time  of  testatrix's  marriage,  testatrix  bad,  "for  not  less  than  10 
years  prior  to  her  death,  stood  In  the  mutually  recognized  relation  of  parent,* 
within  the  legacy  tax  law,  so  aa  to  exempt  legamea  to  them,  but  that  this  relatloB 
dU  not  exist  aa  to  the  OOm  dughter. 

Proceedings  for  the  cotlectlon  of  the  collateral  Inheritance  and  legacy  tax 
en  the  estate  of  Helen  Capron*  deceased. 
/.  tf.  Cfraham,  for  the  exeontrix. 

CoLBHAiT.  8n  The  testatrix  died  September  17. 1888,  and  by  her  will,  after 

grlng  H  number  of  speciflo  lefiacies  of  small  value,  gave  aU  the  residue  of 
t  property  to  four  daughters  of  her  deceased  bns^nd  by  a  former  wife. 
At  the  Ume  of  her  marriage  to  the  father  of  tbeee  legatees,  some  35  years  ago. 
the  youngest  of  them  was  9,  the  next  older  16,  and  a  third  22,  years  of  age. 
These  three  remained  at  home  with  their  father  and  step-mother  until  Iheir 
mpeetive  marriages.  The  fourth  daught^  had  married  and  left  home  be> 
fore  the  marriage  of  testatrix.  While  the  three  younger  daughters  remained 
at  borne  the  testiitrlx  looked  arter  their  education,  training,  deportment,  and 
clothing.  She  gave  them  the  care  and  protection  of  a  mother;  and  they  reo 
ognized  her  right  to  do  so,  and  always  addressed  her  as  motlier,  imd  she  spoke 
of  them  as  her  children  After  their  marriage  the  same  friendly  relations 
and  manner  of  address  continued  so  far  as  they  could,  under  tlidr  changed 
circumstances.  She  did  not,  however,  coutribute  to  their  support  except 
in  tbe  matter  of  care  of  tiiemselves  and  their  clothing.  The  question  now 
arises  whether  the  testatrix,  "for  not  less  than  ten  years  prior  to  her  death, 
stood  in  the  mutually  recognized  relntion  of  a  parent"  to  these  legatees,  so 
u  to  bring  them  within  the  class  excepted  txom  taxation.  A  step-parent 
does  not  necessarily  stand  in  the  relation  of  a  parent,  within  the  meaning 
of  this  act.  to  step-children.  Whether  they  do  or  not  depends  on  the  clr- 
cumstances  of  each  case.  1  think,  in  order  to  constitute  this  relation,  some 
time  during  the  continuance  of  the  intercourse  between  the  persons  there 
Vliould  be  a  period  of  dependence  on  the  part  of  tlie  younger,  a  time  when 
the  yuunger  required  and  received  parental  care,  tiiotigb  not  necessarily  a 
dependence  for  support  and  maintenance;  for  this  the  natural  mother  does 
not  generally  provide.  This  relation  must  therefore  begin  in  youth,  though 
not  of  necessity  during  legal  minority;  and  it  should  not  be  confounded  with 
relations  which,  growing  out  of  mutual  needs  or  wishes,  have  resulted  in 
warmest  friendships,  and  some  times  in  forming  a  household,  but  one  in 
wtiicli  the  parental  element  is  lacking.  I  find  parties,  in  seeking  exemption 
from  this  tax,  frequently  mistake  this  latter  relation  fur  tiie  parental  une.  It 
often  happens,  indeed  it  is  usually  the  case,  that  in  after  years,  as  the  chil- 
dren grow  to  womanhood  and  manhood,  they  separate  from  tbeir  parents,  and 
estHblish  homes  of  their  own;  but  they  are  no  less  parents  and  children.  So, 
too,  this  relation  may  continue  between  persons  who  have  come  by  force  of 
circumotances  to  occupy  that  relation*  even  after  they  have  discontinued  Ut- 
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Ing  together.  In  this  case  the  testatrix  and  these  legatees  continued  their  In- 
terest in  each  other  till  her  death,  frequently  visiting  each  other,  continntng 
their  previous  style  of  address, — they  In  time  ooming  to  care  for  her  comfort; 
and  when  she  dies  they  become  her  chief  legtttees.  From  these  observations 
it  results,  and  I  therefore  conclude,  that  the  testatrix  did  not  stand  in  the  re- 
lation of  a  parent  to  the  oldest  of  the  four  legatees,^the  one  who  had  mar- 
ried and  left  home  before  her  father's  marriage, — bat  Chat  she  dU  lo  to  the 
other  ttaree. 


In  n  Stbwabd's  Estatb. 

iSwrroQoU^t  Court,  ChavXauqiux  County.  April  19, 1890.) 

1,  Dasonrr  ksn>  Dutribdtioii— Riohts  of  Winow— ExsHPnoir— AppBAunonrr. 

Ii«ws  N.  Y.  Iffi9,  e.  400, 1  1,  give*  a  widow  of  a  decedent  leavUig  jsbildren  a  Ute- 
Interest  In  tl.OOO  worth  of  deoedeoVs  land  **lii  addiUon  to"  her  dower.  Saotlon  8 
provldeH  that  there  shall  also  be  appraiaed  and  set  apart  to  tiie  widow  household 
Tumiture.  provisions,  etc,  not  exoeedlng  $160;  and  In  oase  the  interest  of  a  wtdow 
in  the  realty  of  her  deceased  husband,  **m  addition  to  her  dower  right,  and  together 
with  said  $150, "  shall  be  of  less  valoe  than  tl.OOO,  then  there  shall  also  be  set  awt 
to  her  personal  property  which,  together  with  the  realty,  shall  amoaDttoSt,000  in 
value.  Meld,  that  the  value  of  tfie  additional  amount  of  personal  proper^  to  be 
set  apart  to  the  widow  under  section  3  la  the  diftereace  between  tl,OuO  and  the 
present  value  of  the  life-interest  in  the  $1,000  worth  of  land  given  her  by  section  I„ 
exoluo  ng  the  value  of  her  dower  and  the  tI60  of  household  goods/  etc ;  the  words  . 
*'in  addiUon  to  her  dower  right,  and  together  with  said  $150, "  used  In  seotion  %  be- 
ing construed  to  mean  "exclusive  of  ber  dower  right  and  said  $100. "  Jn  re  JDoff 
(/ett's  Eatate^  9  N.  Y.  Supp.  652,  disapproved. 

It  BxaODTOBS  AKD  Aj>lCI»I8TBATOBS— APFBAISCHBKV— FOWUS  OT  SOBBOaATB. 

Sornwates'  courts.  In  ordering  an  appraisal  of  a  decedent's  estate,  have  the  in- 
cidental power  to  juoioially  ascertain  tne  Inoumbrauoes  on  the  land  and  the  widow's 
■Se,  so  as  to  detennlne  the  value  of  her  dower  Interest,  and,  In  the  order  Kffjf^iiag 
appraiaers,  to  instruct  them  In  regard  thereto. 

On  motion  for  oorrection  of  inventory  of  the  estate  of  Warnw  Steward,  de- 
.  ceased. 

Norman  M.  AUm,  for  petitioner.    George  B.  Froat,  for  oontestants. 

Shbrxan*  8.  The  qnestion  involved  relates  to  the  oonstroction  of  chatter 
406  of  the  Laws  of  1889|  as  to  the  duties  of  iq>pralBers  In  making  inventory 
in  ease  of  husband  dying  intestate,  and  leaving  widow  and  descendants.  The 
peUtionera  claim  that  the  dower  right  of  the  widow,  and  the  SISO  mentioned 
in  the  act,  shouhl  be  added  to  her  life-interest  in  laod  valued  at  81>000,  and. 
It  these  amount  to  lees  than  01,000,  the  difterence  to  make  that  sum  should 
be  set  off  to  her  and  the  minor  children  in  personal  proper^,  and  not  other- 
wise. The  contivtants  claim  that  the  dower  right  of  ttie  widow  and  the  9150 
should  be  excluded  in  making  tlie  appraisal,  and  that  only  the  lif&-inter»t  ctf 
Uie  widow  in  the  land  valued  at  91.000  should  be  included,  and  that  the  dif- 
ference to  make  91,000  should  be  set  off  to  the  widow  and  minor  children  in 
persoiial  property.  The  amount  in  controversy  in  this  case  is  9429.65,  which 
the  appraisers  have  set  off  to  the  widow  and  minor  children  in  personal  prop- 
erty, which  sum,  the  petitioners  claim,  should  be  wholly  disallowed.  The 
deceased  died  intestate  September  16,  18tj9,  leaving  a  widow,  aged  43  years, 
and  Ave  children,  of  whom  three  are  minors  and  two  of  full  age,  and  one 
grandchild,  a  minor  son  of  a  deceased  daughter  of  said  Warner  Steward,  de- 
ceased, by  his  former  deceased  first  wife,  and  two  other  grandchildren,  also 
minors,  named  Earl  and  Floyd  Cad  well,  sons  of  another  deceased  daughter  of 
said  Steward  by  his  said  Qrst  wife,  long  since  deceased.  The  two  Cadwell 
grandchildren  appear  herein  by  their  counsel  and  special  guardian,  and  ask 
for  the  correction  of  the  inventory  by  wholly  disallowing  said  9429.65.  TIm 
decewed  died  selaed  of  land  of  the  value  of  95,B25.  and  personal  property  ap- 
praised at  92,225.40,  besides  the  articles  set  oS  to  his  widow  under  tlie  Re- 
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vised  Statutes,  and  the  $150  In  personal  property  given  by  chapter  157,  Laws 
1842.   The  deceased  intestate  owed  no  debts. 

The  following  is  a  copj  of  the  act  in  question,  here  given  for  convenient 
reference  in  considering  the  question  involved: 

Chapter  406,  L:iw8  1889:  "An  act  to  amend  chapter  two  of  part  two  of 
the  Bevlsed  Statutes,  as  amended  by  chapter  thi-ee  hundred  and  twenty  of  the 
Laws  of  one  thousand  eiglit  hundred  and  thirty,  by  making  an  additional  sec- 
tion to  said  chapter,  and  to  amend  section  two  of  chapter  one  hundred  and 
fifty-seven  of  the  Laws  of  one  thousand  eight  hundred  and  forty-two,  entitled 
'An  act  to  extend  the  exemption  of  household  furniture  and  working  tools 
from  distress  for  rent  and  sale  under  execution,'"  relating  to  the  descent  of 
real  estate  and  distribution  of  personal  property.  Approved  by  the  governor 
Jnne  7, 1889;  passed,  three-Qfths  being  present. 

"The  people  of  the  state  of  New  York,  represented  in  senate  and  assem- 
bly, do  enact  as  follows:  Section  1.  Chapter  two  of  part  two  of  the  Revised 
Statutes,  aa  amended  by  chapter  three  hundred  and  twenty  of  the  Laws  of 
one  thousand  eight  hundred  and  thirty,  is  hereby  amended  by  making  an  addi- 
tional section  to  said  chapter,  to  be  known  as  section  thirty,  and  said  section 
■hall  read  as  follows:  'Sec.  30.  If  the  intestate  shall  leave  a  widow  and  a 
descendant  or  descendants,  then  suoh  widow,  in  ailditlon  to  any  interest  to 
which  she  may  be  entitled  under  the  preceding  sections  of  said  chapter  two, 
shall  be  entitled  to  the  use,  during  her  life,  of  an  additional  portion  of  the  es- 
tate, not  exceeding  in  value  one  thousand  dollars;  and,  in  case  the  intestate 
shall  leave  a  widow  and  no  descendant  or  descendants,  then  the  widow  shall 
be  entitled  to  the  absolute  ownership  in  fee  of  such  additional  portion  of  the 
esUite.*  Sec.  2.  Section  two  of  chapter  one  hundred  and  (Ifty-seven  of  the 
Laws  of  one  thonsand  eight  hundl*ecl  and  forty-two,  entitled  *An  act  to  ex- 
tend the  exemption  of  household  furniture  and  working  tools  from  distress 
for  rent  and  sale  under  execution,'  as  ameuded,  is  hereby  amended  so  as  to  read 
as  follows:  '  Sec.  2.  "When  a  man  having  a  family  shall  die,  leaving  a  wid- 
ow or  minor  child  or  children,  there  shall  be  inventoried  by  the  appraisers, 
and  set  apart  for  the  use  of  such  widow  and  child  or  children,  or  for  the  use 
of  such  child  or  children,  in  the  manner  now  prescribed  by  the  ninth  section 
of  title  third,  chapter  sixth,  of  part  second,  of  the  Revised  Statutes,  necessary 
household  furniture,  provisions  or  other  personal  property,  in  the  discretion 
of  said  appraisers,  to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars, 
in  addition  to  the  articles  of  personal  property  now  exempt  from  appraisal  by 
said  section:  and  in  case  the  interest  of  a  widow  in  the  real  estate  of  a  de- 
ceased husband,  in  addition  to  her  dower  right,  and  together  with  said  one 
hundred  and  fifty  dollars,  shall  be  of  less  value  than  one  thousand  dollars, 
then  said  appraisers  shall  set  apart  for  the  use  of  such  widow,  or  for  the  use 
of  such  widow  or  child  and  children,  in  the  manner  hereinbefore  prescribed, 
personal  property  which,  together  with  said  real  eat&te,  shall  amount  to  one 
thousand  dollars  in  value.  Said  appraisers  are  authorized  to  make  an  ap- 
praisal of  the  real  estate  to  which  the  widow  may  be  entitled,  for  the  pur- 
poses of  this  section.  The  provisions  of  this  section  shall  apply  where  a  man 
dies  intestate,  as  well  as  where  he  leaves  a  last  will  and  testament.'  Sec.  3. 
This  act  shall  take  effect  immediately." 

In  this  case  the  dower  right  of  the  widow  is  conceded  to  be  over  $1,100, 
and  the  value  of  her  life-Interest  in  the  $1,000,  under  above  section  1.  is 
$570.35,  which  snm  Is  all  the  widow  receives  under  this  new  statute  by  its 
oonstruction  as  claimed  by  the  petitioners,  being  $429.65  less  than  a  widow 
having  no  children  would  receive'who  would  take  $1,000  in  land  in  fee-sim- 
j3»t  and  no  personal  property;  a  most  gross  and  unjust  discrimination  in  favor 
of  the  childless  widow  against  the  widow  having  minor  children,  aa  in  this 
ease,  to  support  and  educate,  and  who  are  entitled  to  share  with  her  the  ben- 
efits of  this  new  statute,— an  injustice  the  legislature  never  intended  to  per- 
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.petrate.  On  the  oontruj*  it  tatended  by  this  new  Uw  to  ameliorate  In  nine 
degree  the  Injosticedone  by  former  statutes  to  the  vldow  and  her  minor  chil- 
dren, by  giving  them  in  all  cases  an  Increased  allowance  from  the  real  and 
person^  property  of  the  deceased  intestate  or  testate  husband*  making  such 
increase  In  every  case  just  $1,000.  where  there  may  be  suffiolent  property  to 
do  It.  Under  the  construction  claimed  by  the  petitioners,  each  of  the  two  pe> 
titioning  grandchildren  would  receive  from  the  persoual  property  of  this  es* 
tate  just  1^.30  more  than  under  the  construction  claimed  by  the  contestants. 
If  a  just  and  ftilr  construction  of  this  act  gruits  it,  they  should,  of  coarse, 
have  it.  In  lU  DaggeWa  Estate,  reported  In  9  N.  Y.  Supp.  652.  In  Which  the 
opinion  is  written  by  a  learned  surrogate  whose  opinions  are  read  with  inter- 
est Bud  respect  by  the  legal  ^Y)fe88ion,  and  In  whose  opinion  I  regret  to  be 
unable  to  concur,  the  surrogate  adds  the  dower  right  and  the  $150.  and  the 
value  of  tlie  widow's  life-interest  in  land  valued  at  $1,000,  and  sets  off  the 
balance  lu  personal  property  to  make  tlie  $1,000.  being  $25fi  less  than  sach 
widow  would  have  had  if  the  dower  right  and  the  $150  had  been  excluded,  and 
also  $255  less  than  she,  in  any  event,  would  have  recelveU  if  her  husband  bad 
died  leaving  no  descendant,  as  In  that  case  she  would  have  received  land  in  feft* 
simple  v^ued  at  $1,000,  exclusive  of  her  dower  and  the  $150.  Again,  if  the 
husband,  in  the  case  cited,  had  died  leaving  do  child  or  descendant,  and  no 
personal  property,  bat  land,  as  stated,  of  the  value  of  $1,150.  the  widow  would 
have  taken  $1,000  in  land  in  fee-simple,  while  the  widow  having  children  by 
her  deceased  husband  would  only  take  the  life-use  of  the  same  land,  stated  In 
the  case  cited  as  valued  at  $275;  the  childless  widow  in  such  case  taking  about 
$725  more  under  this  act  than  the  widow  having  children,  and  that  exclusive 
of  her  $150  and  dower.  Most  of  the  estates  coming  before  surrogate  courts 
are  small  In  value;  In  many  cases  the  husband  dying  Intestate,  and  leaving  a 
widow  with  minor  children  to  support  and  educate,  and  a  house  and  lot  or 
other  real  estate  worth  from  $1,000  to  $1,500,  and  very  little  personal  property 
beyond  enough  to  pay  funeral  expenses  and  expenses  of  administration.  In 
such  cases  the  widow  without  descendants  would  take  nearly  the  entire  estate. 
While  the  one  left  by  ber  deceased  husband  with  minor  chUdren  to  educiUe 
and  support  would  have  very  little  or  nothing  aside  from  her  life-interest  in 
the  real  estate. 

The  first  sentence  of  section  2  of  the  act  Is  a  copy  of  section  2  of  chapter 
157  or  the  Laws  of  1842,  which  extended  the  exemption  of  household  furni- 
ture and  working  tools  from  distress  and  sale  under  execution,  uud  gave  the 
widow  $150  in  household  furniture  or  other  personal  property  more  titan  was 
authorized  by  statute  prior  to  the  act  of  1842.  The  remaining  portion  of  sec* 
tion  2  applies  to  a  husband  dying  intestate  as  well  as  testate,  and  commences 
by  stating  that.  In  case  the  interest  of  the  widow  in  the  real  estate  of  the  de- 
ceased husband.  In  addition  to  her  dower  right,  and  together  with  said  $150, 
shall  be  of  less  value  than  $1,000,  the  appraisers  shall  set  apart  enough  per- 
sonal property  to  make  that  amount,  and  provides  that  the  appraisers  may 
appraise  the  real  estate  of  which  the  widow  may  be  entitled  for  tlie  purposes 
of  such  section.  It  was  conceded  on  the  argument  of  this  case,  and  I  think 
correctly  so,  that  the  dower,  right  and  the  $150  are  "togettier"  to  be  either 
both  included  or  excluded  in  determining  the  amount  of  personal  property  to 
be  set  off  to  the  widow. 

The  following  conceded  errors  in  section  1  are  not  important,  except  In 
demonstrating  tbe  exceedingly  bungling  manner  in  which  this  very  important 
statute,  as  affecting  the  rights  of  widows,  orphans,  and  creditors,  and  fruitful 
of  liti)^ation,  was  drawn  and  passed  by  the  legislature,  and  in  materially  aid- 
ing in  interpreting  the  meaning  of  the  words,  "in  addition  to  her  dower  right, 
and  together  with  said  $150,"  in  the  second  sentence  of  section  2:  (1)  The 
first  mistake  in  section  1  of  the  amendment  by  adding  seL-tion  80  is  in  its 
reference  to  chapter  2,  pt.  2,  Rev.  St.   The  ''interest"  of  the  widow  referred 
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toliiBaettonaOinut  niato  to  her  dowei  right.  wUobiaoot  granted  b;  said 
pact  9,  o.  8,  but  la  given  by  chapter  1  aC  same  part  2  under  the  head  of  "Es- 
tates in  Doww,"  containing  25  seotfons.  Chapter  2  of  part  2,  containing  29 
sections*  relates  whoUy  to  title  to  real  property  and  tqr  descent.  (2)  Another 
mistake  in  aectlon  1  Is  In  the  use  a£  the  irords,  "In  addition  to  any  interest  to 
which  ibe  may  be  enUtledi"  etc.  Such  words  are  mere  surplusage.  The 
right  of  dower  Is  a  eommon-law  right  oonflrmed  by  statute,  while  the  right  of 
a  widow  to  personal  property  of  her  deceased  husband  Js  not  given  by  the 
eommun  hiw«  but  by  statute,  and  neither  r^ht  can  be  tuken  away  or  abridged 
except  by  posltlTe  statutory  enactment.  (3)  Ttw  words  in  section  1,  "of  an 
addtUiHial  portion  of  the  estate,"  and  "of  such  additional  portion  of  the  es- 
tate.** are  also  words  of  surplnsagsi  and  are  only  Important  in  ascertaining 
the  meaning  of  the  words  In  the  second  sentence  in  section  2,  "in  addition  to 
ber  dower  right,  and  together  with  said  •150."  And  here  comes  the  pivotal 
question,  wbetber  tba  legislature  Intended  the  latter  words,  "In  addition  to 
her  dower  right.' and  tog^ber  with  said  SlfiOi "  to  liaye  the  same  meaning  as 
the  words  "over  and  above"  or  "exclusive  of"  would  have  bad  In  the  same 
eiMuiecticm.  or,  on  tbs  other  hand,  the  same  meaning  as  the  single  word  "In- 
eluding."  which  substituted  words,  in  either  case,  the  wayfaring  man  could 
easily  understand.  For  "wayfaring,"  see  Webst.  Diet.;  Judges,  six.  17; 
baiah.  XXXV.  8.  In  my  opinion,  the  above  words,  "In  addition  to  her  dower 
right,  and  together  with  s^d  were  Intended  by  the  l^lslature  as  words 

eC  addition,  but  hi  the  same  sense  as  tlie  above  like  quoted  words  in  section 
X,  and,  in  view  of  the  whole  context  of  the  act,  to  convey  the  same  meaning 
that  the  words  "over  and  above  her  dower  right"  would  have  bad  in  the  same 
eonneetloa;  the  "addition"  being  in  adding  the  value  of  her  dower  and  9150 
to  her  aban  in  the  personal  proporty. 

This  statute,  so  far  as  It  relates  to  dower  and  the  tlSO,  being  remedial,  the 
denwntary  writers  upon  tlie  construction  of  statutes,  as  well  as  the  decisions 
of  oar  highest  courts,  concur  that  It  must  receive  a  liberal  and  equitable  con- 
itr action,  in  order  to  accomplish  the  humane  purposes  of  its  enactment,  in. 
the  iDterest  of  widows  and  minor  children;  that  in  doing  so,  in  order  to  as- 
certain the  true  intent  of  the  legislature,  the  courts  are  bound  to  consider  the 
whole  context  of  the  act,  retraining  the  letter,  and  disregarding  the  mere 
technicalities  and  surplusage,  so  as  more  effectually  to  conserve  the  beneficial 
end  in  view,  and  prevent  a  failure  of  tlie  remedy.  1  Bl.  Comm.  87 ;  1  Kent, 
Comm.  462,  464,  465;  King  v.  Irihabitanta,  16  East,  122;  Hale.  P.  C.  364; 
FxUmerstony.  Steward,  Plow.  109;  ^«tfdon'«  Ca«<9, 3 Coke,  7;  Peoples.  Inattr^ 
anee  Co.,  15  Johns.  880;  Tn  re  New  Tork,  ttc.  Bridge,  72  K.  T.  530.  In  the 
laat-cl ted  case.  Chief  Justice  Chubgh  says :  "  If  prsctlciible,  effect  must  be  given 
toall  the  language  employed,  and  inconsistent  expressions  are  to  be  harmonized 
to  reach  the  reid  intent  of  the  legislature."  Chancellor  Kent  says,  in  bis  Com- 
mentaries: "The  true  meaning  of  the  statute  is  generally  and  properly  to  ba 
sought  from  thet)ody  of  the  act  itself.  But  sucii  is  the  imperfection  of  human 
language,  and  the  want  of  technical  skill  in  the  makers  of  the  law,  that  statutes 
often  give  occasion  to  the  most  perplexing  and  distressing  doubU  and  discus- 
sions arising  from  the  ambiguity  that  attends  them."  Illustrations  might  be 
given  od^t^/Znifumtoshow  the  gross  in  justice  of  this  act  to  widows  and  minor 
cliildren,  under  the  construction  claimed  by  the  petitioners.  Take  the  supposed 
case  of  a  husband  dying  Intestate,  leaving  a  widow  aged  30  years,  and  minor 
children,  and  seised  of  title  to  land  in  fee-simple  of  the  value  of  $1,200,  in- 
eluding  lier  dower  right.  It  would  in  such  Citse  be  the  duty  of  theappralsers 
to  first  appraise  tlie  dower  right  of  the  widow  in  the  land,  which  would  be 
i^260,  and  deduct  that  from  the  £1.200,  leaving  $940.  and  then  appraise  the 
life-Interest  of  the  widow  in  land  worth  $940.  which  would  be  about  $611, 
and  tbeo  adding  to  tbls  sum  the  $150,  and  her  dower  of  $260,  would  make 
$1,021.   Ilia  widow  in  auoh  case  would  receive  no  personal  property  what- 
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ever,  the  amoant  being  in  excess  of  the  $1,000  mwiUoned  In  the  act.  Thfr 

same  husband  in  this  supposed  case  dying  intestate,  and  leaving  no  descend- 
ants, his  widow  would  take  land  In  fee  of  the  value  of  41,000,  besides  her 
dower  therein,  valued  at  9260,  lees  $40,  and  no  additional  personal  property, 
but  would  take  much  more  persuiml  property  under  the  statutes  of  diatribu. 
tion  that  she  would,  havint;  children.  It  was  claimed  and  conceded  that  a 
very  reputable  female  relative  of  a  former  honorable  member  of  the  legislature, 
in  one  of  the  assembly  districts  of  an  adjoining  county,  whu,  having  a  child 
by  a  former  deceased  husband,  and  had  married  a  worthy  gentleman  owning 
real  and  personal  property  valued  at  nearly  $1,500,  and  who,  quite  nnsatis- 
ftetorily  to  his  affianced,  had  neglected  to  make  his  last  will  and  testament, 
Is  the  real  mater  of  this  remarkable  progeny,  as  affecting  the  rights  of 
widows,  children,  and  creditors  as  well;  the  "occnlt  slgniflcanoe"  of  which. 
In  the  language  of  the  learned  surrogate  of  the  same  county,  reported  in  R» 
DaijgeWa  Bstate,  ia  "unfathomable,"  the  honorable  law-makers  of  this  state 
being  only  its  sponsors.  Should  they  not  now  see  that  this  antenatt,  uncouth, 
deformed,  yet  lubty  and  promising  child,  be  at  least  bound  with  swaddling 
cloth,  and  decently  clad,  and  so  brought  up,  that  it  may  have  a  fair  chance 
for  life  in  the  evolutions  of  this  progressive  age? 

It  has  been  claimed  that  the  act  lu  question  is  inoperative  for  the  reason 
that  appraisers  have  no  authority  to  administer  oaths  to  ascertain  judicially 
the  ages  of  widows  ot  husbands  dying  intestate,  necessary  in  appraising  the 
value  of  their  dower  interests  under  rule  70  of  the  supreme  court,  and  to  take 
proofs  of  incumbrances  on  lands  of  deceased  husbands  necessary  lo  appraising 
the  dower  right  and  value  of  use  of  laud  during  life.  I  am  inclined  to  the 
belief  that  these  ai-e  duties  which  belong  to  the  surrogate  courts,  as  incident 
to  the  power  to  order  an  appraisal,  to  be  exercised  by  them  judicially  before 
appointing  the  appraiseie,  and  to  give  instructions  as  to  the  same  to  the  ap- 
praisers, in  the  orders  appointing  them.  If  such  courts  do  not  now  possera 
the  necessary  authority,  it  would  seem  that  the  legislature  should  grant  it, 
either  to  such  courts  or  to  some  other.  I  direct  decree  denying  the  petition 
lo  this  proceeding  to  revoke  or  amend  the  apprslsalt  with  the  costs  payable 
oot  of  ttie  estate. 


In  re  Hofb. 
(SxeouHw  Chamber.  Kovambar,  188SI) 

L  BxTRADiTioir—  Who  SoBnofr  to— Eboapbd  Coktiotb. 

Const,  n.  S.  art.  4,  S  9,  subd.  2,  proTidloR  that  "a  person  charged  in  any  state 
with  treason,  felony,  or  other  oriine,  who  shall  flee  from  jusUoe  and  be  found  in 
anoUier  state  shall  *  *  *  be  delivered  up  to  Im  removed  to  the  state  having 
jurisdiction  of  the  erlma^  **  antborlws  the  extradition  of  a  person  who  esoiq^  after 
oonvloUon. 

8.  Savb— Arbbbt  roR  DmEBBirc  OnrsMsa. 

A  defendant  who  is  brooKht  into  a  state  by  extradition  proceedings,  cannot,  at 
the  expiration  of  the  term  of  imprisoament  imposed,  be  arrested  on  a  requisition 
from  another  state  until  lie  has  had  reasonable  time  to  retom  to  the  stafea  from 
which  be  was  extradited. 

James  Hope  was  brought  from  California  to  New  Tork  under  a  requisition 
from  the  governor  of  New  York,  was  convicted  of  the  crime  charged,  and 
sentenced  to  a  term  of  imprisonment.  After  his  term  had  expired,  and  be- 
fore an  opportunity  had  been  given  him  to  return  to  California,  he  was  ar- 
rested on  a  requisition  from  the  governor  of  Delaware  to  the  governor  of 
New  York,  and  be  now  applies  to  the  governor  of  New  Tork  to  vacate  the 
warrant  of  arrest. 

Charles  W.  Brooke,  for  petitioner. 

Hill,  Oovernor.  The  governor  of  Delaware  has  Issued  a  requisition  upon 
me  for  tlie  return  to  that  state  of  the  prisoner,  Jamee  Hope.   The  papen  ao- 
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companying  tb«  requisition  consist  of  a  copy  of  an  indictment  agnlnst  Hope 
for  bargtwry,  and  a  record  of  oonviction  thereunder  In  Delaware,  showing  his 
sentence  for  10  years,  and  proof  by  affidavit  Uiat  he  eacaped  from  jail  with 
over  9  years  of  such  sentence  unserved.  His  return  to  that  state  fs  demanded 
for  the  purpose  of  compelling  him  to  serve  out  the  remainder  of  hts  unex- 
pired  sentenob  The  requisition  was  honored  by  me  pro  /onna,  and  the  pris- 
ons- arrested,  and  now.  after  a  full  b'earing  baa  been  had,  the  question  arises 
whether  tbe  warrant  should  not  be  revoked.  Mr.  Charles  W.  Brooke*  the 
prisoner's  oounsel,  insists  that  the  requisition  should  be  revoked,  upon  the 
ground  that  there  is  no  authority  under  the  consUtutlon  and  tbe  laws  for  the 
extradition  of  an  escaped  convicted  prisoner.  He  argues  that  a  person  can 
only  l»  returned  to  another  state  to  answer  a  charge  made  against  him  upon 
which  no  conviction  has  yet  been  had.  Tbe  broad  ground  is  t^en  that  there 
is  no  legal  remedy  whatever  provided  to  secure  his  return  wbere  a  convicted 
felon  escapes  from  one  state  Into  another.  If  this  be  true,  it  Is  new  doctrine^ 
indeed,  and  d:sclo8eB  a  iHmentable  defect  in  our  criminal  laws.  The  constitu- 
tional provision  relating  to  inttirstate  extradition,  (article  4,  §  2,  subd.  2,) 
declares  tliat  "a  person  cliarged  in  any  state  with  treasou,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state,  shall  *  *  * 
be  delivered  up,  to  be  removed  to  the  st.tte  having  jurisdiction  of  the  crime." 
It  is  seriously  urged  that  a  person  cannot  be  deemed  to  be  "charged"  with  a 
crime  when  iie  has  already  been  convicted  for  such  crime.  It  seems  to  be 
claimed  that  the  "charge"  no  longer  exists  because  it  is  deemed  merged  in 
the  conviction.  It  is  also  urged  that  the  law-writer^  have  laid  it  down  in  the 
books  that  the  declared  object  of  an  extradition  is  the  removal  of  tbe  person 
charged  with  the  crime  for  the  purpose  of  his  being  subsequently  tried  upon 
the  charge  presented  against  him,  and  that  extradition  cannot  be  invoked  for 
any  other  purpose.  This  is  ordinarily  so,  and  correctly  states  the  generid 
rule.  Thrae  expressions  to  be  found  in  the  boolu.  however,  have  reference, 
not  to  exoeptional  instances,  but  to  the  usual  class  of  cases  where  offenders 
have  fled  from  one  state  to  another  prior  to  apprehension  or  conviction.  Such 
flights  are  common,  while  escapes  after  conviction  are  rare.  It  Is  clear  that 
in  enunciating  a  general  proposition  there  was  no  Intention  of  excluding  or 
exempting  convicted  escaped  persons  from  liability  to  extradition.  No  nar- 
row or  strained  construction  should  be  placed  upon  the  word  "charged,"  as 
used  in  the  constitution  in  the  federal  statute.  It  is  broad  enough  to  include 
ail  classes  of  persons  duly  accused  of  crime.  A  person  can  be  said  to  be 
"charged"  with  crime  as  well  after  his  conviction  as  before.  The  conviction 
simply  establishes  the  charge  conclusively.  An  unsatisded  judgment  of  con- 
viction still  constitutes  a  "charge"  within  the  true  intent  and  meaning  of  the 
constitution.  An  indictment  or  affidavit  merely  presents  the  charge,  whUe  a 
conviction  proves  it.  To  warrant  extradition  the  statute  requires  an  indict- 
ment or  affidavit  charging  a  crime,  but  if,  in  addition  thereto,  there  is  also 
presented  a  record  of  conviction,  the  case  is  not  weakened  but  rattier  strength- 
ened. Tbe  public  purpose  to  be  effected  by  extradition  must  be  taken  into 
consideration  in  determining  the  question.  Its  object  is  to  prevent  the  sue- 
cessfnl  escape  of  all  persons  at^cused  of  crime,  whether  convicted  or  uncon- 
victed, and  to  secure  their  return  to  the  state  from  whence  they  tied,  for  tbe 
purpose  of  punishment.  It  is  invoked  to  aid  tbe  administration  of  criminal 
justice  and  to  more  certainly  insure  the  punishment  of  tbe  guilty.  The  con- 
Btrnction  contended  for  by  the  prisoner's  counsel  would  defeat  the  ends  of 
justice  in  many  Instances,  and  it  Sb  conceded  that  there  Is  no  express  decision 
favoring  it.  It  has  been  usual  to  grant  extradition  in  similar  cases.  The 
VuMcf  Cart0r*  (decided  by  me  on  July  10,  1885)  was  just  such  a  case,  al- 
though this  precise  point  was  not  then  raised.   In  Dolan't  Ca$9t  101  Mass. 


*Not  reported. 
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219.  and  in  JfoRon  v.  Hopkins,  21  Kan.  6S8,  the  prisoners  wetd  returned  by 
extradition  to  other  states  to  serve  out  unexpired  sentences,  and  no  such  ques* 
tion  seems  to  hare  been  raised  as  to  the  legalitgr  of  ttie  proceedings.  This 
first  point  raised  by  the  prisoner's  counsel  seems  alt(^;8tber  too  technical,  aad 

I  am  constrained  to  overrule  it, 

Tbe  next  question  presented  Is  not  without  merit  It  vas  shown  npon  tbe 
bearing  before  me  that  Hope  did  not  vblunUirily  come  Into  tliia  state,  but  was 
brought  here  in  1887  from  the  state  of  California,  on  a  requisition  from  the 
governor  of  this  state,  to  answer  n  charge  of  erime  made  against  htin.  and 
that  since  he  has  been  incarcerated  in  the  Auburn  prison;  and  it  appears  that 
upon  his  term  of  imprisonment  expiring,  he  has  been  arrested  under  or  by 
Tirtue  of  the  requisition  in  qnestion  from  tbe  governor  of  Delaware.  It  is 
conceded  that  such  arrest  was  made  before  a  reiisouable  time  and  oj^rtunity 
had  been  given  him,  after  his  release  from  Aubarn,  to  return  to  GaliAKnia, 
where  he  claims  lie  desired  and  intended  to  go.  This  sCitte  of  facts  presents 
an  interesting  qneetion  npon  which  there  have  been  conflicting  decisions  fdr 
many  years.  Upon  principle,  I  think,  it  is  clear  that  where  a  prisoner  is 
brought  into  this  state  from  another  atirte  or  coimtiy  upon  extradition  pro- 
ceedings, he  cannot  properly  be  tried  npon  any  otlier  charge  than  that  men- 
tioned in  the  requisition,  and  that  upon  his  acquittal,  or  if  convicted,  ttiea 
upon  the  expiration  of  his  imprisonment,  he  is  entitled  lo  a  reasonatrie  time 
In  which  to  return  to  the  other  state  or  country  from  which  he  was  thus  for- 
cibly taken  before  he  can  be  again  arrested.  The  recent  decision  of  tbe  sm- 
preme  court  of  the  United  States  (ff.  S.  v.  Rauscher,  119  U.  S.  407-429,  7 
Sup.  Ct.  Rep.  234,)  must  be  deemed  to  settle  this  question  in  accordance  with 
the  doctrine  above  stated.  Although,  in  that  case,  tbe  prisoner  was  brought 
from  a  foreign  country,  the  decision  is  applicable  to  this  case,  beoaose  in 
principle  there  is  no  practical  difference  between  the  oase  of  «  fugitive 
brought  from  a  neighboring  state  undM*  the  constitution  and  laws  of  the 
United  States  and  one  brought  from  a  forei^  country  under  tbe  prorisioaa 
of  its  treaties.  In  the  Rausoher  Cetae,  above  cited,  all  the  oonAietlng  author- 
ities in  both  the  federal  and  state  conits  are  reviewed  and  considered  in  the 
able  opinion  of  the  court  by  Mr.  Justice  Milleb,  and  the  principle  here  con- 
tended for  is  expressly  approved.  This  being  the  decision  of  the  b^est  court 
In  the  land  upon  a  question  which  mnst  be  regarded  as  essentially  federal  in 
its  character,  it  sliould  be  respected  and  follow^,  not  only  byallfederalcourtfi, 
but  by  all  state  courts  as  well.  Tbe  cases  whi<^  have  held  heretofore,  either 
expressly  or  impliedly,  a  contrary  doctrine— and  there  are  many  {Adritmoe 
Lagrave,  59  N.  T.  UO;  U.  8.  v.  Latmremee,  13  Blatchf.  295;  Hacknes  v. 
Welsh,  107  Ind.  253,  8  N.  E.  Bep.  141;  Williams  v.  Bacon,  10  Wend.  636)— 
should  no  longer  be  regarded  as  good  authority  upon  this  partioularquestjoQ. 
This  Is  the  view  taken  in  the  recent  cases  of  State  v.  Ball,  40  Kan.  S88, 19 
Pac.  Rep.  918.  and  /n  re  Reittitz,  89  Fed.  Bep.  204,  28  Abb.  N.  C.  69.  in 
each  of  which  the  Rauscher  Case  is  followed.  It  is  tjelleved  that  the  decision 
in  the  Rattscher  Case  will  be  cheerfully  acquiesced  In  by  tbe  courts  and  offi. 
clala  of  all  the  states,  not  solely  because  it  is  the  interpretation  of  tbe  law 
from  our  highest  court,  but  also  because  it  will  be  found  upon  reflection  to  be 
entirely  correct  in  principle.  It  is  in  harmony  with  tlie  views  expressed  by 
the  b^t  text-writers  upon  extmdition.  It  is  in  accordance  with  common 
sense.  It  will  render  extradition  proceedings  entirely  consistent,  and  prevent 
unseemly  conflicts  of  Jurisdiction.  The  true  theory,  which  now  aeems  to 
be  flrmly  established,  is  that  a  stateshould  not  be  allowed  to  obtain  juriadiction 
of  a  fugitive  from  justice,  and  then  to  take  advantage  of  that  jurisdiction  thua 
obtainoil,  and  use  it  for  another  and  different  purpose;  that  a  fugitive  sur- 
rendered on  one  charge  is  exempt  from  prosecution  on  any  other;  that  he  is 
within  the  state  by  compulsion  of  law  upon  a  single  accusation,  and  has  a 
right  to  have  that  disposed  of,  and  then  to  depart  in  peace;  and  that  if,  after 
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his  release*  be  renwliu  In  the  state  beyond  a  reasonaUe  time,  be  then  can  be 
arrested,  but  not  othernrlae.  it  foIlowB  from  what  has  been  here  stated  that 
the  arrest  Id  this  caae  was  premature,  and  that  the  warrant  heretofore  issued 
Bhoald  be  revoked. 


/»  fV  FlEBOB. 

tSuprsme  Court,  SpeaUA  Term,  ITew  Korik  Countff.  Veoember,  188B.) 

7nnx>a  Aim  Vbsdbs— Rionrs  or  Vbvdee— Dahaobb  roR  Ofemiko  Strbbt. 

Where  a  deed  of  land,  execated  two  years  after  the  report  of  the  commluitmeCB 
awardlDg  damages  for  opentog  a  street  throagh  the  same  was  oonflrmed,  recites 
that  It  excepted  "  from  said  premiseB  so  toiich  thereof  as  has  been  taken  for  the 
(Vening  of  Olrard  avenue,  "oat  did  not  refer  to  the  award  which  had  been  made 
<or  the  part  taken,  the  vendee  Is  not  entitled  to  the  daniagee  awarded. 

AtdHUBbezs.  PetiUon  by Maddine Fierce  foranordertbatthecomptrollerof 
ttM  city  «f  New  Yotk  Im  directed  to  pay  to  her  dam  ages  awarded  by  the  board 
of  commistioners  of  estimate  and  assessments  for  injuria  caused  by  opening 
Oirard  avenue  to  property  conveyed  to  her  after  the  report  of  the  eommisslon- 
exs  bad  been  confirmed. 

&.  A.  Mota,  for  petitioner.  Vamvm  A  Sctrrtsont  for  respondent  Har^ 
ziauD. 

I.AWRBHOB,  J.  It  was  held  In  KingY.  City  of  New  York,  102  K.  T.  171, 
6  N.  E.  Bep.  896.  that  where,  under  a  statute  closing  a  highway,  damages 
were  directed  to  be  awarded  and  paid  to  the  owners  of  premises  injured  by 
the  doaing.  the  light  to  snch  damages  was  personal,  and  belonged  to  one 
who  was  uie  owner  at  the  time  of  the  closiag,  although  before  the  award  he 
had  eonvoyed  his  titie;  and  in  that  case  it  was  also  held,  the  owner  having 
conveyed  tbe  premises  after  the  statutory  closing  of  the  highway  bounding 
the  lands  conveyed  by  the  highway,  that  the  deed  did  not  convey  an  ease- 
ment in  the  highway  which  entitled  the  grantee  to  the  damages  subsequently 
awarded,  and  that  the  latter  was  chargeable  with  knowledge  that  the  high- 
way no  longer  existed,  and  was  to  be  presumed  to  have  purchased  in  view  of 
that  fact.  The  princfples  established  by  that  case  seem  to  me  to  be  decisive  of 
this  motion.  The  report  of  the  commissioners  of  estimates  and  assessment 
in  tbe  matter  of  Qlrard  avenue  was  confirmed  on  the  2Sd  of  January,  1888. 
The  deed  to  the  petitioner  from  Mr.  Harrison,  who  at  the  time  was  the  owner 
of  the  premies  for  which  the  award  now  claimed  was  granted,  was  executed 
on  the  26th  of  September,  18S9,  and  recorded  October  8.  1889.  Tbe  descrip- 
tion of  the  premises  conveyed  contains  this  clause:  "Excepting,  however, 
from  said  premises,  so  much  thereof  as  has  been  taken  for  the  opening  of 
Girard  avenue."  There  is  no  allusion  in  the  deed  to  the  award  which  had 
been  made  for  the  portion  of  tbe  premises  taken  for  Girard  avenue,  and  it  is 
clear  that  the  petitioner  could  not  have  supposed  that  she  was  purchasing  ei- 
ther said  premises,  or  the  award  made  for  tbe  taking  of  the  same,  inasmuch 
as  her  deed  bears  date  22  months  after  the  confirmation  of  the  repoit  of  the 
commissioners  of  estimate  and  assessment.  If  there  is  anything  in  tbe  case 
of  Mayor  v.  Curran,  3  K.  T.  Supp.  5S3,  which  Is  in  conflict  with  these  views, 
I  must  be  controlled  In  disposing  of  this  motion  by  theoaseof  Ki/ng  v.  Jfayor* 
above  referred  to.   Tbe  prayer  of  tbe  petitioner  must  therefore  be  denied. 
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{thtpnmt  Court,  Qtnmsi  Term,  Second  DtpartmmL  Umj  li,  1800.) 

L  HouDATi— Ghbutmu  Dat— SnvKni  of  Psoobsb. 

Laws  N.  Y.  188L  o.  80,  providing  tbnt  oertalD  days  and  half-days,  Iiioli^Uii( 
Chrlatmaa  day,  Bhall  be  oonildered  Sanday,  for  the  purpoae  of  preaentuiff  and  pco- 
teatlBf  oommerolal  puer,  and  for  the  purpoae  of  teanaaetioff  boalness  u  a  pubUe 
olBoe  wttUn  the  atateh  doaa  not  dlmtnlu  tba  nnfliber  of  jndlSal  dagn,  and  Mrrloa 
of  a  mmmona  on  Ohrutmaa  day  ia  valtd. 

%.  Bmnmrn  and  Oohbtablbs— Aotioit  worn  Esoafb— PiSADno. 

Thongb  an  aotioa  lies  for  an  eaoape  from  jail  limits  against  Uie  sheriff  indtrlda- 
ally*  the  addition  of  Us  ofBoial  title  Is  merely  d«foripHo  persona^  and  oaonot  bo  as- 
ri^iad  as  error. 

Appeal  from  special  term,  Dotchess  count7. 

Action  by  George  W.  Dldabury  against  J.  Wesley  Van  Tassel,  as  sheriff  of 
Dntcfam  county.  Befendant  appmls  from  an  <nder  denying  hi*  motion  to 
set  aside  service  of  the  summons. 

Argued  before  Dtxican  and  PaATT,  JJ. 

C.  MonohauteTt  for  ai^lant.  A.  H,  F,  Sngtr,  tax  lespondent. 

Dtkhah,  J.  This  action  was  commenced  against  the  sbeilff  for  an  eacapa 
from  the  jail  limits,  and  the  summons  was  served  on  the  under^herlff  on  the 
25th  day  of  December,  1889.  Thereupon  a  motion  was  made  at  special  term 
to  set  aside  the  service  because  it  was  made  on  Christmas  d^yi  wliicfa  was  a 
holiday,  and  on  the  undeivsherlif  Instead  of  the  sheriff.  It  seems  also  that 
an  objection  was  raised  against  the  form  <st  ttie  action,  because  it  waa  not 
commenced  against  the  sheriff  individufUly;  but,  even  if  that  objection  lain 
be  made  available  upon  a  motion  tn  set  aside  the  service,  It  Is  baseless.  The 
action  is  against  the  sheriff  ludivldnally,  and  the  addition  of  his  official  title 
la  only  by  way  tA  description,'  and  Is  a  superfluous  addition. 

The  service  upon  the  under*sherifl  was  justlfled  1^  the  tMrd  snbdiviBlon  of 
section  426  of  the  Code  of  Civil  Procedare,  by  the  following  language:  "If  the 
a^on  is  ag^dnst  a  sheriff  for  a  cause  specified  in  section  one  hundred  and 
fifty-eight  of  this  act,  [which  this  action  IStlby  delivering  it  to  the  defendant 
in  person,  or  to  his  uiuer-sheriff  in  person.'^ 

The  objection  to  the  service  because  it  was  made  on  Christmas  day  Is  based 
upon  chapter  30  of  the  Laws  of  1881;  and  the  solution  of  the  que^on  In- 
volved deprads  upon  the  exposition  of  that  statute,  which  has  never  been  con- 
strued or  expounded  by  the  supreme  court  or  court  of  appeals,  so  far  as  we 
can  ascertain;  yet  it  is  often  brought  forward  as  It  was  in  this  ease,  and  its 
consideraUon  beoomes  appropriate  and  necessary.  The  title  of  the  act  Is  **An 
act  to  amend  oliapter  27  of  the  Laws  of  1876,  entitled,  *  An  act  to  designate 
the  holidays  to  be  obeerved  in  the  acceptance  and  payment  of  bills  of  ex- 
ohange,  bank-checks,  and  promissory  notes;* "  and  the  second  section  amends 
the  title  of  the  act  of  1875  by  adding  thereto  the  words,  "and  relating  to  the 
closing  of  public  offices." 

It  is  to  be  observed,  generally,  that  no  law  in  this  state  has  ever  Interdicted 
the  service  of  any  lejj^  process,  or  the  holding  of  any  court,  on  a  faoUday. 
Such  df^  have  heretofoi-e  been  designated  for  certain  specified  purpoaea  con- 
nected with  commercial  paper,  and  in  no  statute  creating  them  have  legal 
proceedings  ever  received  mention.  No  court  can  be  opened  for  the  transac- 
tion of  business  on  the  day  of  any  general  or  specttil  election,  or  on  Sunday, 
with  some  exceptions  unimportant  here;  Hnd  that  la  the  extent  of  sucli  inhi- 
bition In  this  state.  Beyond  those  days,  legal  proceedings  are  left  antram- 
meled;  and  courts  may  be  opened,  and  litigation  may  be  continued,  on  any 
other  day.  Neither  has  the  new  law  set  up  any  different  rule.  It  neither 
has,  nor  professes  to  have,  any  application  to  the  courts  or  their  operations, 
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or  any  jndldal  transactiooB.  It  embraces  but  one  subject,  and  amends  an  act 
to  designate  the  holidaya  to  be  observed  In  protesting  of  bills,  checks,  and 
Dotes,  and  closing  public  offices;  and  the  text  of  the  law  adheres  with  Qdelity  to 
the  restricting  phrase  of  the  title.  The  first  portion  of  section  1  [as  amended 
bj  Laws  1887,  c.  289]  recapitulates  certain  days,  including  Ohristmas  day  and 
every  Saturday  afternoon,  which  "shall,  for  all  purposes  whatever,  as 
gards  the  presenting  for  payment  or  acceptance,  and  of  the  protesting  and 
giving  notice  of  the  dishonor  of  bills  of  exchange,  bank-checlis,  and  promis- 
sory notes,  made  after  the  passage  of  this  act,  be  treated  antl  considered  as 
the  first  day  of  the  week,  commonly  called 'Sunday,*  and  as  public  holidays 
or  htiif-holidays."  Then  follow  other  provisions  speclflcally  relating  to  paper 
bills,  down  to  the  insertion  of  a  provision  continuing  every  Saturday  as  a  sec- 
ular day,  down  to  12  o'clock  noon,  unless  it  be  a  whole  holiday.  Then  the 
section  closes  with  tliese  words:  "And  the  days  and  half-days  aforesaid  shall 
be  considered  as  the  first  day  of  the  week,  commonly  called  •  Sunday,'  and  as 
public  holidays  or  faalf-holidays,  for  all  purposes  whatsoever,  as  regards  the 
transaction  of  bnsfnees  in  the  public  offices  of  this  state,  or  counties  of  this 
state."  There  is  nothing  new  in  this  law,  except  the  annexation  of  labor 
day  and  Saturday  afternoon  to  the  former  holidays,  and  the  purposes  for  which 
tliey  are  so  set  apart  from  secnlarity  are  specifically  stated  to  be  for  purposes 
connected  with  commercial  paper;  and  no  language  is  employed  to  give  the 
statute  any  broader  scope,  or  wider  operation,  or  any  application  to  any  other 
Bobject.  Then  the  days  and  half-days  specified  are,  by  the  closing  sentence 
qnctol,  declared  to  be  considered  as  Sundays  and  public  holidays  or  half-holi- 
days for  all  purposes  respecting  the  transactionof  business  in  the  public  offices 
of  this  state,  and  the  counties  therein. 

Holidays  are  periods  of  relaxation  and  amusement  and  exemptloa  from 
labor,  and  it  was  tlie  object  of  the  law  under  view  to  enlarge  their  number, 
and  provide  for  their  enjoyment.  That  end  was  attained  by  considering  the 
designated  holiday  as  Suoday  for  all  purposes  of  business  in  the  public  (^ces* 
and  sathorizhig  tlte  protest  of  diUionored  paper  the  day  before.  The  closure 
of  tbe  banks  and  public  offices  was  thns  secured,  and  that  released  a  large 
Bomber  of  persons.  Tbe  dvitlana  employed  the  lAtin  term  ^dUtJuridimu'* 
ts  denote  the  days  for  I^al  purposes  or  judicial  prooeedlngSt  and  tbe  term 
"dto  mm  furidieiu"  was  used  by  them  to  designate  the  days  in  which  jodl* 
dal  |HOoeediDgs  were  prohibited;  bat,  with  the  exception  of  Sunday,  we  have 
no  such  days,  and  there  is  no  reason  for  Uielr  augraentatiim.  The  avennes  of 
wppnach  to  the  courts  should  be  open  on  all  secalar  6syB;  and  great  ineon- 
venienos,  and  poritive  loss  and  injury,  wilt  resultfrom  their  diminution.  We 
cannot,  therefore.  Impute  to  tbe  legislature  an  Intention  todlminlsh  thennm- 
hi-t  of  judicial  days,  without  unequivocal  language  expressive  of  such  a  de- 
sign. The  ^Islature  has  declared  this  to  be  an  act  to  designate  the  hcdldays 
to  be  observed  in  the  acceptance  an<l  piiymenta  of  bills  (a  exchange,  bank- 
cfaaidcs,  and  promissory  notes,  and  relating  to  the  closing  of  public  offices; 
and  do  design  is  expressed,  either  in  the  title  orthe  text,  to  embrace  any  other 
subject  in  this  legislation.  If  the  legislature  entertained  the  purposes  of 
abridging  the  days  or  limiting  the  times  in  which  actions  could  be  commenced 
In  this  state,  it  would  have  employed  plain,  unequivocal  language  for  the  ao> 
oomplishmeot  of  that  end.  It  would  have  been  easy  to  prohibit  the  com- 
menceuient  of  aotioos  and  the  transaction  of  legal  business  upon  holidays, 
and  make  them  Sundays  tot  all  purposes,  but  it  was  not  done;  and  the  issu- 
anee  and  service  of  legal  process  remains  unrestricted  as  it  was  anterior  to 
this  law,  and  holidays  are  yet  juridical.  Our  examination  has  failed  to  dis- 
cover any  case  where  judicial  proceedings  have  been  set  aside  or  nollifled  be- 
cause th^  were  instituted,  coutinued,  or  terminated  on  a  legal  holiday.  The 
defendant  cannot  escape  from  the  service,  and  the  other  grounds  of  f^qwal 
are  untmable.  The  order  sliould  be  affirmed,  with  costs  and  disbursements. 
v.lOH.Y.8.no.l — 3 
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Dunk  «.  O'Kbetb. 
(Supreme  Court,  Qmeral  Term,  TUrd  DeiHirtmmt  May  98, 189QL) 

1.  JCBTIOBS  OT  THB  pBACB— PBOCBDCSB— ABBBNOB  OF  DBFSNDA.K't 

Wbere  the  •ummoos  In  a  JoBtloe't  ooitrt  1*  raturnabte  at  0  a.  m.,  and  tlie  }nitlM 
calls  the oaM  at  9:45,  and,  la  the abasnoe of  defaadaiit,  w^ts  until  10  before  pro- 
oeedlng,  It  is  a  oompllaaoe  with  Code  GItU  Proa  N.  Y.  %  3(t98.  nqolrlng  tha  juaUea 
.  to  wall  one  hour  after  the  hour  apeoUled  in  the  amonuas  for  Ita  raturn,  nnlMa  tha 
parties  sooner  appear. 
Il  Nboliobscb— BTmBNOB— Oftbb  to  Sbttlb. 

Wbere  defendant,  after  drivtog  Into  and  breaking  ptalnUlPs  wagon,  raqmata 
plaintiff  to  hava  tbe  wagon  repaired,  and  promlaea  to  par  the  ooat  tnareoi,  and 
pltintiff  aota  on  the  prcniiae,  it  ia  a  aubatantlal  oonfeaaion  by  defendant  of  hia 
oegllgenoe^  and  an  agreanent  aa  to  tha  meaanra  of  damagea. 

Apppeal  from  Waiibiogton  countj  court. 

AcUon  by  Jamee  Dunn  against  John  O'Keefe,  oiiginally  oommenced  In  « 
justice's  conrt,  to  recover  damages  from  defendant  for  negligently  running 
into  and  bretUcing  plaintiff's  wagon.  The  Justice  rendered  judgment  in  favor 
of  plaintiff  for  $16.10,  tlie  amount  it  cost  to  repair  the  wagon,  and  92.15 
coBts.  The  county  court  affirmed  the  judgment,  and  defendant  again  appeals. 
Code  Civil  Proc.  N.  Y.  g  28^,  provides  that,  upon  the  return  of  a  Bummomi 
duty  served,  the  justice  must  wait  one  hour  after  tbe  hour  speolfled  therein  for 
its  return,  nnlees  the  parties  sooner  appear. 

Argued  before  Learned,  P.  J.,  and  Landoh  and  Mathau,  JJ. 

O,  if.  Pattenent  for  appellant,  F,  A.  Pratt,  for  respondent. 

Landon,  J.  The  defendant  did  not  appear  in  tha  justice's  court.  Tbe 
summons  was  returnable  at  9  a.m.  The  justice  oaUed  the  case  at  9:45  a.  h.. 
but  waited  until  10  before  proceeding  with  it.  This  was  a  compliance  witii 
the  statute,  which  requires  tbe  justice  to  watt  one  hour.  Code  Civil  Froc.  8 
2898. 

Tbe  plaintiff's  testimony  tended  to  prove  bis  case.  The  circumstances  de> 
tolled  justified  the  Inference  that  tbe  plaintiff  was  free  from  negligence,  and 
that  his  wagon  was  broken  by  means  of  the  defendimt's  negligence.  Thede- 
fiBdanti  in  his  subsequent  conversation  wltb  plaintiff,  reqaeMtod  him  to  have 
tbe  wagon  repaired,  and  promised  to  pay  the  cost  thereof  This  was  a  sab- 
stantial  confMsion  of  his  negligence,  and  aa  i^ieement  as  to  tbe  measnre  c€ 
damages.  The  plaintiff  acted  upon  it.  Substantial  justice  was  done.  Judg> 
ment  aiBrmed,  with  coats.  All  concur. 


Dunn  e.  Hkrbs  et  ol. 

(Supreme  Court,  Oeneral  Term,  Third  Department.  Iby  IMBl) 

IIOXTOAOBS— FORBCLOeUltB— RbLBASB  or  PimCHASBS. 

A  purchaaer  at  a  torecloanre  sale  should  be  relieved  from  his  porobaae  where  tha 
lot  sold  contains  ooly  S  or  9  acres  instead  of  ti9  acres,  aa  described  In  the  notfiie  of 
aale,  and  he  made  his  bid  in  tbe  honest  belief  It  oontidned  tbe.1argar  quantity. 

Appeal  from  speclid  term,  Columbia  county. 

This  Is  an  appttU  by  A.  Pftul  Dunn  from  an  order  vacating  a  sale  In  foredos> 
ore  proeeeding^  Instituted  by  him,  and  directing  the  referee  to  rep«y  to  Um 
parchasers,  Frederick  C.  Herbs  and  Magnus  D.  Herbs,  tbe  amount  paid  by 
them  on  aocmint  of  their  purchase. 

Argued  brfore  Learned.  F.  J.,  and  Landon  and  Mathah,  JJ. 

William  Lomubergt  for  appelant.   CJumedtor  Haaven  tar  raspo&danfca. 

Lbabmkd,  P.  J.  This  ordor  should  be  affirmed.  The  purchaser  Ud  off  two 
pleoea  cA  property.  Bold  tf^ether, — one  of  a  little  lesa  than  three  aeres,  Khe 
ottier  described  to  be  89  acres.  By  an  honest  mi8apprehenfllon>  ha  soppoaed 
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the  place  of  89  acres  to  be  one  wbich  belcoigs  to  the  plaintiff,  bat  which  was  - 
in  fact  not  sold.    The  piece  which  the  purchaser  in  fact  bought  is  of  much 
leasfslue  than  that  which  he  Btt^iposed  he  was  buying,  and  contains,  as  would 
seem,  8  or  9  acres,  not  89.   The  utmost  fairness  must  beobserved  in  judicid--- 
Bales;  and  a  purchaser  will  not  be  compelled  to  complete  his  sale  when  he  has 
bid,  under  an  houest  misapprebeosion,  and  discovers  that  he  has  not  bought 
the  property  for  which  he  thought  he  was  bidding,  and  at  once  applies  for  re-  ^ 
lief.  We  do  not  say  that  the  plaintiff  intended  to  deceive,  but  probably  tha^ 
■elling  of  the  two  pieces  t<^etlter  tended  to  lead  the  purchaser  into  the  mis- 
take which  he  made.   Order  affirmed,  with  tlO  ooati  and  printing  disburse 
mots.  All  concur. 


Babtlett  d.  Halligan. 

(Supreme  Court,  Qmeral  Term,  Fifth  Department.  April  11, 1890.) 

Sbsbitps  akd  Cohbtablbs — COMTBMFT — LusiLiTT  or  Dbfutt. 

A  dqnity-aheriff  caQDot  be  held  for  oontompt,  in  refusing  to  pay  over  monej  ool- 
lected  OD  execution,  where  It  apoears  that  the  deputy  paid  tbe  money  so  coUectoA 
tottaesberUE,  who  od  tbe  same  amy  paid  it  back  to  the  deputy  in  ■attlsmeat  of 
wages  due.   Dfatinguiabing  Whitman  v.  Haines,  4  N.  Y.  bupp^  48. 

Appeal  from  special  term,  Wyoming  county. 

Action  by  Myron  E.  B^trUett  against  James  HalUgan.  An  order  was  en- 
tered denying  a  motion  to  punish  Allen  B.  Divers,  late  ander«heriff  oS  Wy- 
oming county,  for  not  paying  over  moneys  collected  by  him  on  an  execntion* 
iDd  plalntiiE  appeals. 

Argued  briore  Dwioht,  P.  J.,  and  Macombeb  and  Coblbtt,  JJ. 

if.  JS,  ^B,  M,  BartUtt,  for  appellant.   Frank  W.  Browne  for  respondent. 

Goelett,  J.  In  July,  1887.  tbe  plaintiff  recovered  a  judgment  against  tbr 
defendant,  Halligan,  for  ^1.74.  Soon  after,  execution  was  delivered  to  Di- 
vers, tbe  deputy-sheriff,  to  collect  the  judgment.  He  did  so  in  full.  Daniel 
W.  Hough  was  sheriff  of  the  county.  After  the  deputy  had  collected  the  exr 
seution  the  plaintiff  demanded  the  money  from  him,  which  he  refused  to  pay. 
Tbe  deputy's  affidavit  shows  that  he  paid  the  money  to  the  sheriff,  and  that 
00  the  same  day  the  sheriff  paid  it  baok  to  bim,  to  apply  on  wages  due  froia 
the  sheriff  to  him.  A  motion  was  made  at  special  term,  Justice  Childs  pr^ 
siding,  to  punish  the  deputy  for  contempt  for  nob  paying  over  the  moneys 
collected  by  bim  on  the  execution.  This  was  denied  on  the  ground  that  tbe 
proceedings  should  have  been  against  the  sheriff,  and  that  the  court  tuid  no 
power  to  punish  the  deput}'.  Tbe  Justice  wrote  an  <^inion,  which  appears 
in  the  case. 

In  Co2ofn  ▼.  Bolbnok,  2  T.  126.  it  was  decided  that  a  deputy-sheriff 
owes  no  duty,  and  Is  under  no  obligations,  lo  a  third  person,  in  respect  to 
muneys  in  his  hands,  and  ttiat  a  request  to  pay  could  not  create  an  obligation 
or  confer  a  legal  right.  The  sheriff  was  alone  responsible.  All  Ute  cases 
are  to  the  same  effect.  TarwiUiger  t.  Wheelar,  35  Barb.  620-623;  Davia  v. 
Fitke,  17  Wkly.  Dig.  380;  Soas  r.  CamphM,  19  Hun,  615;  Newman  v.  J^eoft- 
vjitht  5  JLana.  80,  (this  case  was  reversed  In  61  K.  Y.  205,  but  not  upon  the 
question  involved  here.)  The  learned  oounsel  for  the  appellant  calls  atten- 
tion to  Whitman  t.  Sainea,  4  N.  Y.  Supp.  48,  as  an  authority  in  favor  of 
his  position.  In  that  case*  Davidson,  sheriff  ol  New  York  county,  directed 
his  deputy,  Sohaffer,  to  execute  certain  attachments,  out  of  which  he  realised 
oonaiilerable  mon^.  Tbe  shcriiT  failed,  and  such  procee.tings  were  bad  that 
the  court  decided:  "It  is  ordered  that  Alexander  V.  Davidson,  late  sheriff  of 
the  city  and  county  of  Kew  York,  and  bis  attorney,  Edward  J.  Shelley,  and 
each  and  eVery  of  tbe  d^uties  and  ex-deputies  and  clerks  and  assistants  of 
the  late  sheriff,  forthwith  deposit  in  the  United  States  Trust  Company  of  Kew 
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Toi^,  to  the  credit  of  said  fire  actions,  any  and  all  monejs  now  in  their 
hands,  or  in  ttie  bands  of  unj  of  them,  or  which  may  hereafter  come  Into  their 
hands,  or  into  the  hands  of  any  of  them,  or  under  their  control,  by  virtue  of 
the  warrants  of  attachment,  or  aoj  of  them,  granted  in  the  above-entitled  ac< 
tions.  or  any  of  them. "  A  copy  of  this  order  was  served  on  the  deputy, 
Schaffer,  who  declined  to  otwy  it.  The  court  held  that  he  was  guilty  of  con- 
tempt, and  said:  **  The  deputies  are  servants  of  the  sheriff,  and  in  law  they  are 
considered  but  one  officer;"  citing  Pond  v.  Leman,  45  Barb.  154-  It  will 
thus  be  seen  that  this  authority  is  in  full  aocord  with  the  cases  above  cited. 
The  deputy  is  not  an  officer,  but  a  mere  servant  of  the  sheriff  designated  as 
deputiy,  and  in  contempt  proceedings  the  sheriff  ia  liable*  bat  be  is  not.  The 
order  must  be  affirmed.  All  concur. 


BoTHOHiLD  <t  al,  V.  Grand  Trunk  Bt.  Go.  of  Canada. 
(Supreme  Court,  SpetAal  Term,  Monroe  County.  Uaroh,  L890.) 

1.  C0EFOBA.TION8— AonoNs— Plbadiho — Corpo^tb  Exibtinoi. 

A  complaint  which  alleges  that  defendant  la  a  oorporation.  but  which  fails  to  al 
lege  whether  it  is  a  foreign  or  domestlo  oorporaUon,  is  not  aemurrable.  as  not  staU 
big  faota  siifBoleiit  to  oonatitute  a  cause  of  action. 
%,  Aonoira— FoaM— Tin*  ahd  CoMraACT, 

Where  a  oomplalnt  ■tataa  taots  which  coastltate  a  oause  at  aetiga  m  ootifnMtu, 
an  avenneafc  ox  nagUgenoe  on  the  part  of  defendant  will  not  mahs  Uie  acrtiou  one 
ex  delicto. 

Action  by  Bernard  Bothchlld  and  others  against  the  Grand  Trunk  Railway 
CiHnpany  of  Canada.  Defendant  demurs  to  the  complaint  on  the  grounds— 
J?^(,  that  the  court  had  no  jurisdiction;  sesond,  that  there  was  a  miajoiudwftf 
eauseac^  action;  and,  third,  that  there  were  not  sufficient  fa<^  stated  to  con- 
stitute a  causa  of  action.  Code  Civil  Proc.  N.  Y.  §  1775,  is  as  fi^owa:  **In 
an  action  brought  by  or  against  a  corporation  the  complaint  must  aver  that  the 
plaintiff,  or  the  defendant,  as  the  case  may  be.  is  a  corporation;  must  state 
whether  it  ia  a  domestic  corporation  or  a  foreign  corporation ;  and,  if  the  lat- 
ter, the  state,  country,  or  government  by  or  under  whose  laws  it  was  created. 
But  the  plaintift  need  not  set  forth,  or  specially  refer  to,  any  act  or  proceeding 
by  or  under  wlilch  the  corporation  was  created." 

Daotd  Baytt  for  plaintiflb.         F,  BrrnenM,  for  defendant. 

Adaus,  J.  Ko  particular  stress  was  laid  upon  the  ground  of  demurrer 
first  above  stated,  when  the  case  was  ai^aed,  nor  does  the  brief  of  the  defend- 
ant's counsel  disclose  sufficient  confldenoe  in  the  correctness  of  his  poaltim 
in  that  regard  to  render  it  necessary  to  consider  the  question  at  length;  and 
it  is  perhaps  sufficient  to  say  tliat,  if  the  second  and  third  grounds  tn  demurs 
rer  are  not  well  t^en,  there  can  be  no  doubt  aa  to  the  Jurisdiction  of  the 
court.  The  theory  of  the  defendant's  counsel  appears  to  be  that  tiie  pleader 
lias  united  a  cause  of  action  upon  conbwit  with  one  for  Ua^  and  that  conse- 
quently the  complaint  is  demurrable.  It  Is  contended,  however,  that,  even  if 
this  were  so,  the  two  causes  <tf  action  arise  out  of  the  same  transa^^on.  and 
may  therefore  be  properly  united.  It  is  difficult  tosee  wl^,  under  our  present 
practice,  thta  contention  is  not  well  founded,  (Code  Civil  Proc.  g  4B4,  snbd. 
9;)  and  there  certainly  is  abundant  authority  for  it,  {Admnu  v.  BintU,  28 
Barb.  382;  Badger  v.  Benedict.  4  Abb.  Pr.  176;  HobUiaon  v.  FUnt,  16  How. 
Pr.  240;  Polley  v.  Wilkiaaon,  5  CivU  Proc.  B.  185.)  However,  it  is  not  neo- 
essary  to  determine  this  question,  inasmuch  as  the  complaint  can  bear  but  one 
cunstruction,  which  is  that  the  various  causes  of  action  set  forth  therein  are 
practically  the  same,  and  that  they  ate  all  founded  upon  an  alleged  breach  of  the 
defendant's  contract  as  a  common  carrier.  It  ia  true  that  they  ue  set  forth 
n  separate  counts,  and  with  all^tions  wliich  are  obvioudy  designed  to  pre- 
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Tent  aoj  varlanoe  between  (he  pleading  and  the  proof,  but  this  method  ol 
pleading  la  anthorlzed  by  the  Oode  and  recognized  hy  the  courts.  Slank  t 
tfartiAorn,  37  Hun,  IDl. 

Nor  does  the  fact  that  the  pleader,  In  alleging  a  breach  of  the  contract,  hH 
cboBen  to  employ  the  term  "  oegligence, "  necessarily  characterize  the  action  as 
one  ot  tort.  It  had  been  frequently  held  that,  where  the  controlling  facts  set 
forth  In  a  comidaint  constitute  a  cause  of  action  eso  aontraotu,  the  men  pres- 
ence of  an  averment  of  fraud  or  negligence  does  not  make  the  action  one  ex 
detieto,  {Jones  t.  Walker,  63  N.  T.  612;  Ledtoteh  v.  MeKim^  53  N.  Y.  307; 
Spaman  v.  Keim,  88  K.  Y.  245 ;)  and  the  toxm  adopted  by  the  pleader  in  this 
cue  amwus  to  be  sanctioned  by  recwoized  authority  in  tlie  matter  of  plead- 
loff.  (2  Chit.  PL  856.) 

The  most  seiious  question  in  the  case,  and  tlw  one  concerning  which  the 
aatborittes  differ,  is  that  which  arises  upon  the  third  ground  of  demurrer. 
The  complaint  alleges  that  the  defendant  Is  a  corporatlcin  doing  haslnees  in 
Uiis  itakt,  bnt  omito  to  aver  whether  it  is  a  domestic  or  a  foreign  corporation* 
ot  Qoder  the  laws  of  what  state,  country,  or  government  it  was  created.  In 
this  respect  It  is  clearly  defective,  (Code  Olvil  Proc.  §  1775,)  and  the  defend- 
mtlDStets  that,  by  reason  of  this  defect,  ''fscts  sufficient  to  constitute  a  ^usd 
of  Action"  are  not  stated.  The  attention  of  the  court  has  been  directed  to 
several  recent  adjudications  directly  in  point,  which  clearly  sustain  the  posl- 
UoD  of  derendaot's  counsel,'  and  which,  in  the  absence  of  others  of  eqaai 
weight,  cited  by  the  plaintiff,  would  undovbtedly  be  controlling,  but  the  posi- 
tion taken  1^  Mr.  Jostlce  BradleT  in  the  case  of  Fw-niture  Co.  Chumme, 
10  Civil  Proc.  H.  176,  that  this  defbct  is  onp  of  form,  and  not  ta  substance 
sod  one.  therefore,  which  cannot  be  taken  advantage  of  by  demurrer,  com- 
mrods  itself  to  the  judgment  of  the  court  v  a  precedent  wmch  may  be  safely 
followed.   The  design  of  the  section  above  referred  to  Is  unquesUonably  "to 
advise,  by  statement  in  the  complaint,  whether  the  corporation  is  domestic  or 
foreign,  **  bat  this  allegation  does  not  constitute  any  part  of  the  cause  of  ao- 
Uon,  which  is  jast  as  complete  without  it  as  with  it.  Indeed,  a  rause  of  ao- 
tiOD  wouM  be  stated  if  the  entire  allegation  as  to  the  corporate  cbaraeter  of 
the  defendant  were  omitted.   Food  v.  Prasrvfng  Co.,  93  N.  Y.  54-57.  Such 
an  omission,  or  the  one  of  which  defendant  complains,  like  his  failure  to  state 
Id  the  complaint  the  name  ot  the  county  which  the  plaintiff  designates  as  tho 
place  of  trial,  as  required  by  section  481,  may  he  taken  advantage  of  bj  mch 
tlon,  bat  not  bX  demurrer.   The  correctness  or  tliis  view  of  the  question  can 
be  easily  demonstrated  by  the  application  of  a  pintple  test.   The  defendant, 
by  Interposing  a  demurrer,  admits  the  trutii  of  all  the  allegations  in  the  com- 
f^int   We  have,  then,  aa  conceded  facts,  tiiat  the  defendant  Is  a  corpora- 
tion; that  on  or  about  April  27, 1889,  it  agrcftl  with  plalnUff,  for  a  good  and 
valQable  consideration,  to  carry  from  Detroit  to  Buffalo  two  trunks,  contain- 
iog  goods  of  the  value  of  91,000;  and  tliat  it  has  failed  to  fulfill  on  its  part, 
to  piaintiff*B  damnge  of  the  snm  stated.   What  element  is  here  lacking  to 
make  this  a  full  and  complete  statement  of  a  causa  ot  action?  The  demurrer 
must  be  overruled,  with  leave  to  answer  within  20  days,  upon  p^rment  of 
costs. 

'SesBank  v.Bogen,lN.T.  Saps.  7S7:  Sodetgr  v.  Aadenon, 9  IT.  T.  8npp.tt;  Bank 
V.  Jaokson,  4  N.  T.  Snpp.  tfS;  OeMretcbMr  v.  PabUshlnr  Co^,  6  K  T.  Snpp.  S;  So 
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RiLET  V.  GiTTEBHAN      al.,  (two  cases.) 
(Supreme  Court,  General  Term,  Setxmd  Department  Decsembor  0,  18S9.) 

X  Abxtbhskt  AiTD  Rbtital— DijlTH  or  Pabtt  Pbndixo  Apfbjoi. 

Code  Civil  Proo.  TH.  Y.  St  7S&-765,  provide  for  tlie  rertval  of  an  action  on  ttie  deslh 
otft*plaliitur**or''defenduit.»  Bwtion  1207  prmiaM  that,  on  tto  death  «f  the  ad- 
verse portT  after  jQdffment,  an  m>peal  majr  be  taken  aeif  he  were  livloff,  "bnt  It 
cannot  be  neard  ustu  the  heir,  devisee,  exeoator,  or  administrator  *  •  *  hu 
been  sabstituted  as  the  respondent.  **  Section  1398  provides  that,  when  eltherparty 
dies  pending  an  appeal,  **if  an  order  sabstitutlnff  another  person  In  his  piaoe  is  not 
made  wlthm  three  oumtba  after  his  death,  «  *  *  the  court  in  which  the  appeal 
lepMidlng  11187  *  *  *  make  an  order  reQuirins*  all  persona  interested  in  the  de- 
oeaent*B  estate  to  show  oansa  before  it  why  the  jadgmeat  *  *  *  ghonid  not  be 
reversed  or  alflrmed  or  the  appeal  dismiBsed. "  Bection  1788  provides  that,  on  the 
death  of  eittier  par^  to  an  action  to  recover  a  chattel,  the  oauee  of  action  survives 
to  or  ag^ust  hu  execotor  or  administrator.  Held  that,  on  the  death  of  appellant 
In  an  action  to  recover  ciiattels  before  argument  of  the  appeal,  the  court  of  ^>peals 
may  revive  the  action  In  the  name  of  appellants'  assignee  for  benefit  of  oreditors. 

t,  8i.ifB— Co&aBonoN  of  Iuprofbb  Osdbr. 

An  improper  order  of  revival  made  by  the  court  of  appeals  cannot  be  collaterallj 
attacked,  but  can  be  remedied  only  by  an  appUoaUon  to  vaoate  the  order. 

Appeal  from  circuit  court,  New  York  coauty. 

Two  actions  by  Julia  A.  Biley.  oa  admiuistratrlx  of  the  eatate  of  Thomas 
If.  Biley.  deceased,  ag;diist  Henry  Qltterman  and  William  Sulabacher.  One 
of  the  actions  was  to  recover  on  an  undwtaking,  given  by  defendants  as  aara- 
tiea  for  one  Louis  Siedenbach,  on  an  appeal  by  bim  from  a  jadgment  in  an 
action  tberetofure  pending  between  himself  aa  plaintiff  and  JiuiaA.  Biley 
{plaintiff  berein)  aa  defendant.  The  action  of  Siederibeioh  v.  Rile]/  was  orig- 
inally brongbt  i^ainst  Thomas  U.  Biley,  then  sheriff  of  Kings  county,  to  re- 
•cover  property  taken  by  said  Biley  under  execution.  Thomas  M.  BUey  died 
pending  th^  action,  and  it  was  revived  against  his  administratrix.  Judg- 
ment was  rendered  against  Siedenbacb,  who  appealed  to  the  general  term, 
and  gave  the  undertaking  referred  to  above.  The  judgment  was  affirmed  by 
the  general  term,  (42  Hun.  656,  mem,)  and  SiedentMCh  then  appealed  to  the 
oourt  of  appeals.  The  other  action  by  eaid  Julia  A.  Biley  was  to  recover  on 
the  undertaking  given  on  appeal  to  the  court  of  appeals,  where  the  judgment 
•of  the  general  term  was  affirmed.  19  K.  £.  Bep.  275-  Fending  his  appeal  to 
the  court  of  appeals,  Siedenbach  died,  and  the  action  was  ordered  to  be  re- 
vived and  continued  in  the  name  of  William  Sulsbacber,  to  whom  Siedenbach 
had  executed  a  general  assignment  for  t>eneflt  of  creditors.  Defendants  in- 
sist that  they  are  relieved  from  liability  because  the  court  of  appeals  did  not- 
revive  the  action  in  the  name  of  Siedenbacb's  administrator.  Both  acCtODs 
were  tried  before  the  court,  a  jury  being  waived,  and  the  following  f^lnitHi 
was  delivered: 

"CuLLBN.  J.  As  to  the  objection  that  the  judgment  of  affirmance  is  a  nul- 
lity, because  the  action  was  nut  properly  revived  in  the  oourt  of  appeals. 
1  think  it  la  not  well  taken.  Sections  755-765,  Code,  are  re-enactments  or 
modiScations  of  the  Code,  which  it  was  held  did  not  apply  to  the  court  of  ap- 
peals. /f(M(iny*  v.  JfcJffnZej/,  8How.  Pr.  175.  Section  1736,  Code,  makes  spe- 
cial provisions  for  revival  of  actions  in  replevin,  but  this,  like  the  section  above 
mentioned,  only  applies  to  the  original  action,  not  to  appeals.  Sections  1297 
and  1298  apply  to  appeals,  but  section  1297  is  by  its  terms  plainly  confined  to 
the  case  of  the  death  of  a  party  before  appeal  taken.  Section  1^8  affiles  to 
cases  like  the  present, — the  death  of  a  party  after  appeal  taken, — but  it  au- 
thorizes the  dismissal  of  an  appeal  upon  the  proceedings  provided.  In  case  of 
no  order  being  made  substituting  some  other  person  In  place  of  the  party;  bat 
it  does  not  at  all  prescribe  how,  or  in  what  person,  that  substitution  shiUl  be 
made.  The  procedure,  therefore,  remains  as  it  existed  under  the  old  Code. 
In  Hattingt  v.  MeKUOey*  tupra,  it  was  intimated  that  the  court  might  hava 
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pcooeeded  to  h«w  tlw  eftase  and  render  judgment  u  of  a  day  before  the  death 
of  the  party,  but  the  court  deemed  it  proper  to  follow,  m  far  as  practicable^ 
the  coarse  prescribed  in  courts  of  original  Jurisdiction.  The  power  to  revive 
an  aeUon  in  tbe  name  of  an  aedgnee,  after  the  death  of  the  assignor,  b  s^ 
tied.  5eAeUT.^)m»ii.82K.  T.3i)3.  It.  mattera  not  that  the  actios  Is  in  re- 
plevin, if  I  am  right  in  the  opinttm  that  the  special  provlsloDS  as  to  revival 
in  that  cbaraeter  of  action  have  no  application  to  appeals.  The  court  of  ap- 
peals Urns  having  the  power  to  revive  the  a^on  in  the  manner  followed  in 
the  casa,  it  follows  that  the  order  of  revival  mitde  by  the  nmrt  is  inclusive. 
Rogert  v.  Patenon,  4  Paige,  418.  If  the  <»der  was  improperly  made,  the 
party  anrieved  must  apply  tu  tiw  court  to  vacate  the  order,  but  it  cannot  tw 
questioned  ccdlatwally.  These  two  actions  are  not  upon  the  same  bond,  and 
therefore  the  causes  of  action  are  different.  The  pendencty  of  one  Js  hence  no 
bar  to  the.  malntauince  of  the  other,  but,  as  the  parties  are  the  same,  and  the 
satisfaction  in  the  first  case  will  discbarge  both  liabilities,  I  think  tLe  proceed- 
ing in  the  second  action  should  be  stayed  after  Judgment." 

Code  Civil  Froc  K.  V.  gg  755-765,  relating  to  abatement  and  revival  of 
actions,  provide  when  and  liow  an  action  may  be  revived  on  the  death  of  a 
"plaintiff"  or  "defendant."  Section  1297  provides  that,  "where  the  adverse 
party  has  di.'d  since  the  making  of  the  order  or  the  rendering  of  the  judgment 
appealed  from,  *  •  •  an  appeal  may  be  token  ae  if  he  was  living;  but 
it  CHnnot  be  heard  until  the  heir,  devisee,  executor,  or  administrator,  as  the 
case  requires,  has  been  substituted  as  the  respondent."  Section  1298  provides 
tliat  **wbBre  either  party  to  an  appeal  dies  before  the  appeal  is  heud,  or  has 
her^(tfore  died,  aod  the  appeal  has  not  been  heard,  if  an  order  substituting 
another  person  in  his  place  is  not  made  within  three  mouths  aftt-r  his  death. 
*  *  *  tlie  court  in  which  the  appeal  is  pending  may,  in  its  discretion, 
make  an  order  requiring  all  persons  interested  In  the  decedent's  estate  to  show 
canae  before  it  why  the  judgment  or  order  appealed  from  should  not  be  ra- 
versed  or  affirmed,  or  the  appeal  dismissed,  as  the  case  requires."  Section 
1786  provides  that,  "in  an  action  to  recover  a  chattel,  the  cause  of  action  sur- 
Tives  or  nontlnaes,  notwithstanding  the  death  of  either  party,  in  favor  of  or 
against  his  executor  or  administrator." 

Judgment  with  costs  for  plaintiff  In  both  actions,  and  defendants  appeaL 

Argued  before  Baonabo,  P.  J.,  and  Bykhan  and  Pbatt,  J j. 

Ik^hw,  JUnaoonUia  <£  CardtnOt  for  appellants.  Thomat  S»  FwtaUt  iat 
ra^ondent. 

"So  opinion.  Judgment  affirmed,  on  opinion  of  GoLLBir,  J. 


Am>BR6ovr  «.  Tomkinb. 

(Supreme  Court,  Special  Term,  New  York  County.  September  SO,  1881.) 

Attachmbnt— Deposit  in  Lieu  of  Bail— Acriojr  aqaixst  Clbbr. 

Code  C1t{1  Froc  N.  Y:  1 077,  which  providea  that  plBintift  in  attachment  mi^,  by 
leave  of  oeort,  bring  any  aatfton  In  the  name  of  himself  and  the  aberifl  that  the 
■herifl  might  bring  to  reoover  property  attached  or  its  v^ae  or  w  an  nndertsklDg, 
does  Dot  authorize  plaintiff  to  brlog  such  action  against  the  olerk  to.  reoover  znone/ 
deposited  by  defeaaant  in  lien  of  ball. 

Action  by  Byron  W.  Anderson  against  George  Tomklns  for  broker's 
commissions.  Plaintiff  moves  for  leave  to  sue  the  clerk  for  money  deposited 
by  defendant  in  lieu  of  bail.  Code  Civil  Froc.  N.  Y.  §  677,  provides  that 
plaintiff  in  attachment,  "by  leave  of  the  court,  •  •  *  may  bring  and  main- 
tain in  the  name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and 
at  his  own  expense,  any  action  which,  by  the  provisions  of  this  title,  may  be 
brought  by  the  sheriff  to  recover  property  attached  or  the  value  thereof,  or  a 
demand  attached,  or  upon  an  undertaking  given  as  prescribed  in  Uiat  title,  by 
a  person  other  than  the  plaintiff." 
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Henry  Pnssprioh,  for  plaintiff.    WWsoao  d  ffoodtoM,  for  defendant. 

Babkbttt,  J.  The  provlslonfl  of  sections  677  and  678  of  the  Code  of  CItU 
Procedure  tre  not  applicable  to  money  dfpoaited  tn  court  in  lien  of  hail,  and 
the  court  cannot  permit  an  action  against  its  clerfc  for  obedience  of  its  lawful 
orders.  Tile  money  so  deposited  came  within  the  provisions  of  uiother  sys- 
tem, namely,  those  with  regard  to  arrest  and  ball.  The  attachment  creditw 
might  HSk  to  be  beard  before  the  money  so  deposited  la  ordered  to  be  paid 
orer  to  the  third  person,  under  secUon  586.  He  must  also  ask  for  directions 
or  instmctions  to  the  clerk,  but  the  matter  cannot  be  Impleaded  In  an  ordi- 
nary action,  and  subjected  to  damages  and  costs  for  simply  doing  bis  du^ 
nndw  Judicial  order.  This  ta  an  attempt  on  the  phdntlfCs  part  to  ane  the 
court  through  its  officer.  The  money  is  in  court,  «id  can  be  withdrawn  by 
the  order  or  direction  of  the  court.   The  application  must  tlierefore  be  denied. 


Elswobth     a2.  «.  Hihton  «t  td*. 
(Supreme  Court,  5peolal  Term,  New  YMt  Cfmnty.  October,  188B;) 

DuooTKBT— PRODuonoa  01^  Books  and  Pi.FBits. 

On  a  procaedtng  to  settle  a  tniBiee^  aooounts,  tlie  court,  at  speolal  term,  msj 
order  the  prodnoUon  of  books  and  papers  before  the  referee,  to  whom  the  nrnttur 
has  been  referred,  so  that  they  maj  be  examined  by  the  eeatuis  que  trttsteni. 

Henry  Elswortb  and  another,  executors  of  the  will  of  Edward  Elswottb, 
died  a  complaint  against  Mrs.  Sarah  Hinton  and  others,  beneficiaries  under 
the  will  of  Edward  Elsworth.  deceased,  for  an  account  of  their  testator's 
transHCtions  as  trustee  under  the  will  of  Henry  Elsworth,  deceased.  The 
accounting  was  decreed,  and  a  reference  ordered.  Defendants  move  that 
plaintiffs  be  required  to  produce  bef(we  the  rriteee  all  hooka  and  papers  in 
their  possession  relating  to  the  tmateeshlp.  Fmr  former  repmrt,  see  4  H.  T. 
Supp.  678. 

William  A.  Oounm,  for  plaintUh.  CarlitU  Stonoood,  Jr,t  for  dtfend- 
ants. 

Andrews,  J.  There  can  be  no  doubt  that  tbe  court  has  the  power  to  re- 
quire plaintiffs  to  produce  their  books  of  account  for  inspection,  upon  tbe  a<y 
counting  which  is  now  pending  before  the  referee.  The  court  of  chancery 
always  had  such  powers,  and  it  is  now  expressly  conferred  upon  the  coart* 
and  upon  a  referee  authorized  to  hent  testimony,  by  section  867  of  the  Code. 
Tbe  accounting  is  a  part,  and  a  very  important  part,  of  tbe  trial,  and  is  bad 
before  tbe  referee  merely  because  that  method  of  procedure  is  more  conven- 
ient for  litigants  and  the  court.  Whether  the  books  should  actually  be  depos- 
ited and  left  in  the  office  of  the  referee,  during  the  pendency  of  the  r^er- 
ence,  or  for  some  fixed  period,  depends  upon  how  many  books  there  are,  their 
size,  ai^  whether  the  referee  has  a  secure  and  convenient  place  In  which  to 
keep  tbem.  I  have  also  no  doalA  that  the  court  baa  the  power  to  amend  tbe 
interlocutory  decree  by  Inserting  a  provision  requiring  the  prodactim  of  the 
hooka  before  the  referee.  Motion  granted,  with  SIO  costs  to  abide  the  evttt. 
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In  re  Falls'  Estate. 
(SupmM  Courti  Qmeral  Term,  Fourth  Department   February,  ISMk) 

Ama— BvTTBW— ILlttib  itot  Appabiht  ok  Record. 

Code  avU  Proo.  N.  Y.  |  SMS,  provides  that,  on  the  trial  of  an  Issue  of  fact,  "tlw 
tornvate  most  file  in  hts  office  his  deolalon  in  writing,  whtoh  must  state  separately 
Uia  fkctB  found  and  the  conclusions  of  law.  Either  party  may,  upon  tlie  settlement 
of  s  case,  request  a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any  quea- 
tlon  of  law:  and  an  ezoepUon  may  be  tuien  to  such  a  finding  or  ruling,  or  to  a  re- 
fnsal  to  flna  or  rale  aooordingly.  An  »peai  from  a  decree  or  an  order  of  the  siirro- 
gate'B  court  brings  up  for  renew  •  *  •  each  dedslon  to  which  an  exception  1* 
aaly  talcen  by  the  appellant,  as  prescribed  in  this  section. "  Held,  that  a  case  on 
appeal  from  a  decree  of  the  snrrogate  which  does  not  contain  a  decision  in  writing 
stating  '■separately  the  facts  found  and  conclusions  of  law, "  as  required  by  section 
2540,  presents  no  question  for  review,  and  wilt  be  remanded  tor  propeor  proceedings. 

Appeal  from  snrrogHto's  court,  Otsego  coanty. 

FrooeediDff  for  the  settlement  of  the  accounts  of  Daniel  Falls,  as  adDQlni» 
tntor  of  Kidiard  Falls*  deceased.  Scott  O.  Falls,  one  of  ^e  heirs  at  law  uu 
K  legatee  named  in  the  will  of  his  father.  lUcliard  Falls,  appeals  from  a  decree 
and  judgment  of  the  surn^te's  court  entered  on  the  13th  of  September.  1888 ; 
and  in  his  notice  of  appeal  he  states  that  be  Intends  to  bring  up  for  review 
that  portion  of  said  decree  or  Judgment  which  purports  to  constrae  the  will 
Richard  Falls,  deceased,  and  he  specifies  that  portion  of  the  decree  which  sd- 
Jndges  "that  the  said  Daniel  Falls,  as  snch  administrator  with  the  will  an- 
nexed, ont  of  the  balance  in  bis  hands  for  distribution,  paj  over  to  himself  m 
retain  in  his  hands,  as  trustee  nnder  the  last  will  and  testament  of  Richard 
FalU,  deceased,  and  for  the  use  and  benefit  of  Scott  O.  Falls,  as  by  sncb  wiU 
directed,  the  sum  (rf  •3,185.84."  The  appeal-hook  contains  a  certificate  dated 
Uarch  10.  1888.  signed  b7  Mary  A.  Shanessy.  Nancy  E.  Falls.  James  A. 
Falls,  and  Soott  G.  Falls,  that  they  have  examined  the  account  of  Daniel 
Falls,  as  administrator,  and  **and  bis  adcount^which  is  hereto  annexed)  in  ail 
rsspecM  correct;  and  we  do  hereby  consent  that  the  surrogate  of  the  county  of 
Otsego  may  order  and  decree  that  said  account  be  judicially  settled,  and  the 
said  administrator  be  discharged  from  his  said  trust;  and  that  sueh  other  or 
further  order  or  decree  be  made  in  the  premises  as  shall  be  Just  and  proper, 
without  notice  to  us.  we  hereby  waiving  the  issuing  -of,  and  service  upon  us 
of,  a  citation  for  a  final  accounting  before  the  said  surrogate."  That  oertlfi- 
eate  was  scknowledged  on  the  21st  of  March,  1888.  It  appears  that  llichard 
Falls  died  April  4.  1881,  leaving  a  will  which  was  admitted  to  probate  June 
22, 1881,  and  that  letters  of  administration  with  the  will  annexed  were  issued 
to  Daniel  Falls.  The  appeal-book  contains  an  account  of  Daniel  Falls,  as  ad- 
mioistrator,  with  the  estate  of  Kichan]  Falls,  deceased,  wherein  he  charges 
himself  the  amount  of  the  inventory  on  file,  $13,472.70.  and  certain  other 
sums  specffled  in  the  account;  and  be  credite  himself  with  certain  sums  paid 
out,  mentioned  in  schedules  annexed  to  his  account,  and  his  account  is  veil- 
fied  with  the  usual  oath  of  an  admin istrato'-,  on  the  13th  day  of  September. 
1888.  The  appeal-book  abows  that  on  the  26th  of  July.  1888.  the  adminis- 
trator, in  person  and  by  coonsel,  appeared  before  the  surrogate,  and  that 
Scott  O.  Falls  appeared  by  counsel,  and  read  in  evidence  a  consent  signed  1^ 
Mary  A.  Slianessy,  Nancy  E.  Falls,  and  James  A.  Falls.  It  was  admitted 
that  Scott  O.  FaUs,  Mary  A.  Shanessy,  Nancy  S.  Falls,  and  James  A.  Falls 
are  the  only  childreo  of  Hichard  Falls,  deceased,  and  that  they  are  all  of  full 
■ue,  and  residents  of  the  county  of  Otsego.  An  Instrument  bearing  date  the 
28th  day  of  May,  1888.  executed  by  Mary  A.  Shanessy.  Nancy  £.  Falls,  and 
Jamee  A.  Falls  was  read  in  evidence,  consenting  and  requesting  the  adminis- 
trator "to  pay  over  to  Scott  O.  Falls  *  *  *  all  moneys  and  property  in 
the  hands  of  said  Daniel  Falls,  as  trustee,  administrator,  or  otherwise,  which 
he  maj  have  received  in  trust  for  the  said  Scott  O.  Falls,  undo-  any  or  (rither 
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of  the  provisions  of  B»id  last  will  and  testameat,  and  which  were  given  in 
trust  tosald  Scott  G.  Falls  by  the  terms  of  said  last  will  and  tsBtameat;  here- 
by desiring  and  asking  that  said  property  and  moneys,  the  use  of  which  was 
or  might  be  Intended  for  the  said  Scott  G.  Falls  under  and  by  Tirtoe  of  the 
aald  will,  may  become  hla  absolutely,  and  without  hindrance  or  any  trust  at- 
tached thereto;  •  •  *  thutthe  said  surrogate  do  make  and  enter  the  neo- 
essary  and  proper  order  releasing  and  discharging  the  said  Daniel  Falls,  as 
administrator  aforesaid,  from  his  trusteeship,  so  far  as  it  may  relate  or  pertain 
to  the  matter  of  said  Scott  O.  Falls,  and  also  releasing  said  administrator  and 
his  bondsmen  from  any  further  liability  on  account  of  the  legacy  or  l^acies 
bequeathed  in  trust  or  otherwise  to  and  for  the  said  Scott  G.  F^s  by  Tirtue 
of  the  last  will  and  testament  aforesaid;  and  we  do  hereby  severally  and  col- 
lectively release  and  discharge  the  said  Daniel  Falls,  as  such  administrator  or 
otherwise,  from  any  and  all  claims  and  liability  to  us,  or  either  of  as,  or 
which  we  ma/  or  can  have  or  pretend  to  have  by  reason  of  his  ao  paying  over 
and  delivering  to  salil  Scott  Q.  Falls  the  property  and  moneys  aforesaid." 
The  inslrument  also  contained  an  indemnity  of  Daniel  Falls,  as  administrator, 
against  all  liability,  cost,  and  charges  "that  may  grow  or  arise  out  of  and 
from  the  act  of  said  administrator  paying  and  delivering  to  said  Scott  G> 
Falls  the  money  and  property  aforesaid." 

That  instrument  was  acknowledged  on  the  1st  day  of  June.  1888.  The 
will  of  Eicharda  Falls,  was  read  in  evidence.  It  does  not  appear  that  any  other 
evidence  was  taken  before  the  surrogate.  He  thereupon,  ou  the  13th  day  of 
Septemtwr,  entered  a  decree,  which  contains  a  summary  of  the  accounts  of 
tlie  administrator,  which  decree  contains  a  statement  that  the  surrogate  "  finds 
the  slate  and  condition  of  the  said  accounts  to  be  as  staled,  and  set  forth  in 
the  summary  statement  thereof  made  by  the  said  surrogate  as  Anally  settled 
and  adjusted  by  him.  which  is  above  and  herewith  recorded."  Tlie  decree 
then  proceeds  to  state  "ttiat  the  said  accounts  be,  and  the  same  hereby  are, 
finally  and  judicially  settled  and  allowed  as  so  filed  and  adjusted  as  aforesaid." 
It  is  "further  ordered,  adjudged,  imd  decreed  that  the  said  Daniel  Falls,  as 
snch  administrator  with  will  annexed,  out  of  the  balance  in  his  hands  for  dis- 
tribution, pay  over  to  himself  or  retain  in  his  hands  as  trustee  under  the  last 
will  and  testament  of  liichard  Falls,  deceased,  and  for  the  use  and  benefit  of 
Scott  G.  Falls,  as  by  suoh  wiU  directed,  the  sum  of  08.135.84."  It  is  furtlier 
ordered  that  "upon  filing  with  the  said  surrogate  his  vouchers  and  satisfac- 
tory evidence,  showing  that  he  has  paid  the  several  sums  as  above  directed, 
and  has  otherwise  fully  complied  with  the  several  provisions  of  this  decree, 
he  be  finally  discharged  from  his  said  trust,  and  that  a  decree  he  entered  ac- 
cordingly." Upon  the  8th  day  of  October  a  supplementary  decree  was  enr 
tered  rec)tii|g  the  filing  of  ceitain  vouchers,  and  thereupon  it  was  "ordered 
that  he  be,  and  be  is  hereby,  discharged  from  his  trust  as  such  administrator 
With  the  wUl  annexed. "  On  tlie  1st  day  of  August,  1889.  Scott  G.  Falls  filed 
an  exception  to  a  portion  of  the  decree  entered  on  the  13th  of  September.  188(1, 
being  that  portion  which  directed  Daniel  Falls,  as  administrator  with  the  will 
annexed,  -"out  of  the  balance  la  his  hands  for  distribution,  pay  over  to  him- 
self or  retain  in  his  hands  as  trustee  under  the  last  will  and  testament  of 
Bichai-d  Falls,  deceased,  and  for  the  use  and  benefit  of  Scott  G.  Falls  as  by 
auch  will  directed,  the  sum  of  $3,135.84;"  and  it  was  also  stated  in  tbe  ex- 
oeption  that  "the  said  Scott  6.  Falls  excepts  to  each  and  every  part  of  such 
djscree  as  herein  set  out. "  The  notice  of  appeal  is  s^t  out.  and  the  surrogab^ 
on  the  2d  of  September,  1889,  executed  a  certificate,  which  is  found  at  the 
close  of  the  appeal  papers,  and  it  contains  the  following  language:  **Tbe  fbr^ 
going  case  contains  alt  tlie  evidence  and  all  the  proceedings  given  anl  had  in 
the  above-entitled  proceedings  before  me  as  surrogate  of  Otsego  county,  to- 
gether with  copies  of  ail  papers  used  in  said  proceeding;  and.  it  appearing  to 
me  that  a  proper  presentation  of  this  case  for  review  so  requires,  I  hereby  di- 
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net  that  tbe  eTidence  and  exhibits  be  stated  in  fall,  so  far  as  Is  done  In 
the  foregoing;  and  the  parties,  hj  their  respective  counsel,  have  Toluntarily 
appeared  before  me  for  the  settlement  of  said  oaae,  and,  notice  of  eettlement 
being  waived  by  the  attorney  for  the  napondeot,  the  said  ease  !•  henbj 
kigned  bj  ma,  and  ordered  to  be  filed." 
Argoed  before  Hakdin,  P.  J.,  and  Martih  and  Uekwiit,  JJ, 
A*  P*  Barber,  for  appelant.   MeMlle  Kege»,  for  respoodenL 

Hardin.  P.  J.  Section  2546  of  the  Code  of  Glvil  Procedure  prorides  that 
"an  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon  the  trial  by  him 
of  an  Issue  of  fact,  including  a  flnding,  or  a  refusal  to  find,  upon  a  question 
ot  fact,  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling  of  the 
court  upon  a  trial,  without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article 
UArd  of  title  first  of  chapter  tenth  of  this  act.  *  •  *  Upon  such  a  trial 
ti»  surrogate  must  file  In  his  office  his  decision  in  writing,  which  must  state 
separately  the  facts  found  and  the  conclusions  of  law.  Either  party  may, 
upon  the  settlement  of  the  case,  request  a  finding  upon  any  question  of  fact, 
or  a  ruling  upon  any  question  of  law,  and  an  exception  may  be  taken  to  such 
a  finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  the  surrogate's  court  brings  up  for  review,  by 
each  court  to  which  the  iippeal  is  carried,  each  decision  to  wUch  an  exception 
is  duly  taken  by  ttko  appellant  as  prescribed  in  this  section. "  In  HarttoeU  v. 
MeMaster,  4  Redf.  Sur.  389,  darrogate  Coffin  recognizes  the  duty  of  a  sar- 
ng«t«  to  observa  tbe  provisions  of  section  2545  In  respect  to  a  separate  sti^ 
ment  of  facts  found,  and  tbe  coudUBlons  of  law  reached  thereon.  In  Ang«- 
vine  T.  Jaekson,  108  T.  471,  9  N.  E.  Bep.  56,  it  appears  that  certain 
findings  of  fact  were  made  by  tbe  surrogate,  and  conclusions  of  law  thereon, 
andt  after  referriDg  thereto,  Fihoh.  J.,  said:  **No  exception  was  tak«k  to 
any  of  these  findings.  The  case  recites  an  exception  to  the  surrogate's  decree, 
and  each  and  eveiy  part  of  it.  We  have  repeatedly  pointed  out  the  usetessh 
ness  of  sncli  an  exoepticm.  Word  v.  Craiff,  87  27.  Y.  550;  Hepburn  t.  Jfont- 
fomarpt  97  K.  T.  617.  It  Indloatea  no  ^etdfio  error;  it  directs  attention  to 
no  finding;  and  lenvee  eonrt  and'  oonnsel  in  the  daifc  as  to  tbe  precise  eanse  of 
complaint.  The  case  farther  shows  a  series  of  findings  which  the  surrogate 
was  requested  to  make,  and  which  requests  were  refused.  There  was  no  ex- 
ceptkm  to  tbe  refasaL  The  ooutestants  appealed,  and  upon  this  case,  which 
contained  no  ezoeptlon  raising  any  question  ot  fa^  or  law,  and  in  which  no 
errors  in  the  admission  or  rejection  of  erfdenoe  are  even  claimed  to  exist,  Uie 
general  term  reversed  tlie  decree  of  the  sarrogate,  and  ordered  issues  to  be 
tried  by  a  jury,  (85  Hun,  668,)  entirely  dSaregardlng  the  prorislons  oi  Vba 
Code,  Thoee  proTisions  point  out  tlte  pm^oe  to  be  followed  with  care  and 
precision.  Section  2545.  The  surrogate  is  required  to  Ale  in  his  of&oe  his 
dedslon  stating  separately  the  facts  found  and  the  conclusions  of  law.  EiUier 
party  may  except  to  the  findings  of  fart  or  of  law,  and  upon  the  settlement 
sCthe  ease  may  request  findings,  and  take  exceptions  to  a  refusal,  and  .the 
^ipeal  brings  up  for  review  in  the  appellate  court  any  question  of  fact  or  Law 
thus  raised  by  exceptions  taken.  The  purpose  was  to  assimilate  the  practice 
open  appeals  from  a  surrogate's  decree  in  the  prescribed  oases  to  that  which 
legulated  appeals  from  a  judgment  rendered  by  the  court  or  a  referee,  and  to 
subsUtute  a  system  which  would  pi^nt  out  specific  errors,  and  evolve  the  ex- 
act questions  intended  to  be  reviewed.  Nothing  of  this  kind  was  btton  the 
gBUOTal  term,  and,  without  some  exception  to  some  ruling  or  determination, 
that  tribunal  was  powerless  to  reverse."  In  Heieleii  v.  Simer,  108  N.  Y. 
157. 8  N.  S.  Rep.  887,  Uie  practice  upon  tbe  trial  by  a  surrogate'e  court  is 
considered,  and  It  is  stated  that,  by  section  2545,  "the  practice  upon  a  trial 
\ifj  a  snrrogato's  court  of  a  question  of  fact,  and  the  preparation  of  papers  on 
which  an  ai^al  shall  be  heard,  are  assimlMed  to.  the  proceedini^  on  and 
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aftei  trial  of  an  action  by  the  court.  **  The  court  of  appeals  again  In  R0  ffood, 
104  N.  T.  103. 10  N.  E.  Bep.  35,  referred  to  the  practice  prescribed  by  section 
2546  of  the  Code  of  Glvll  Procedure,  and  said,  viz.:  "It  Is  the  duty  of  the 
party  appealing  to  prooore  to  be  made  such  Rndings  or  refusals  as  will  pre- 
sent, through  appropriate  excepttona,  the  question  he  desires  to  aivue.  If  he 
omits  to  do  this,  no  question  Is  presented  for  review.**  At  page  106,  FxHcn, 
J.,  says:  "If  he  suffers  this  neceasnry  step  to  be  omitted,  he  will  Bnd  himsdf 
without  the  means  of  reviewing  the  rulings  of  which  he  complains." 

Having  found  the  appellant's  practice  irregular,  we  are  constrained  to  allow 
blm  an  opportunity  to  apply  to  the  surrogate  for  a  "deci^on  In  wrIUng, 
which  must  state  separately  the  facta  fonnd  and  conclusions  of  law,"  in  ac- 
cordance with  the  requirements  of  section  2545  of  the  Codeof  Civil  Procedure. 
We  think  the  formula  for  disposition  of  this  case  ahonid  be  the  aame  as  that 
which  we  adopted  In  Diotght  v.  Bailroad  Co.,  8  N.  Y.  Snpp.  789,  (de- 
cided at  this  term. )  Case  sent  back  for  such  action  and  proceedings  as  coun- 
sel may  deem  advisable. 

MxBwiH,  J.,  concurs;  Maktin,  J.,  not  voting. 


MooRB  «t  ea.  0.  Nbw  Tobk  Bowebt  Firb  Im.  Oo. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.  Febmaiy,  UML) 

1.  Ihbukahob— Nkoliobkoi  or  Arbnts. 

On  May  12th,  plalatifla,  desirlnR  to  Insure  their  premises,  applied  to  one  TX.,  who 
had  poueBsioD  of  hlanks  Issued  by  defendant  company,  but  no  written  appotnt- 
mant  from  it,  and  N.  made  out  the  application  and  forwarded  it  to  B.,  defendant'! 
agent  in  a  nughhoring  town,  who  acknowledged  the  receipt,  and  stated  that  ha 
woQld  adrlae  IT  as  soon  aa  he  heard  from  the  company.  Aboiit  Hay  18th,  S.  was 
notified  that  the  company  declined  the  risk,  but  omitted  to  so  inform  N.  until  after 
a  loss,  which  occurred  on  June  Sth.  The  premium  for  the  insnranoe  had  been  pre- 
vloosly  paid  to  N.  by  plaintiffa.  Held,  that  the  nM:ligenoe  of  8.  lo  failing  to  notify 
plaintifra  that  the  xisk  had  been  declined  rendered  defendant  liable. 

IL  8a»— Ihpubd  Powaas  or  Agbmts. 

Bvidenoe  that  8.  was  carrying  on  business  for  defendant  In  three  eztenslTQ 
oountiea,  and  that  some  of  the  territory  prescribed  for  him  by  defendant  was  IISO 
miles  from  lu  home  offloe,  warranted  the  inference  that  defendant  understood  febat 
B.  would  oaU  to  his  aasitanoe  the  serrloea  of  clerks  or  solloitorft. 

a.  Sua— Bmplotbb  ow  Aqikt. 

An  Insurance  agent  can  authorize  hla  dark  to  oontraot  for  risks,  deliver  poUdes, 
and  collect  premiums  In  oash  or  securmes;  and  the  act  of  the  clerk  in  such  oases 
U  the  act  of  the  agent,  and  binds  the  company  as  effeotnally  aa  If  It  were  done  bj 
the  agent  In  person. 

Appeal  from  judgment  on  report  of  referee. 

An  action  by  George  B.  Moore  and  Gharlw  J.  Pierce  against  the  Kew  ToA 
Bowery  Fire  Insurance  Company  to  recover  upon  "a  contract  to  procure  a 
policy  of  insurance,  which  would  insure  the  plaintiffs  for  a  term  of  six  months 
from  loas  or  damage  by  fire  to  their  crcHmery.  situated  on  Main  street,  in 
NorUi  HarperviUe."  Plaintiffs  negotiated  in  May,  1887.  for  an  insurance 
upon  the  creamery  building  in  the  sum  of  $800,  and  $800  on  fixtures  therein, 
and  $200  on  butter  packages,  millt-cans.  und  butter  therain  contained.  The 
rate  whs  three-quarters  per  cent,  of  $13.5U  for  the  period  of  six  months.  On 
the  6th  of  June.  1887,  the  property  was  totally  destroyed  by  fire,  and  the 
damagea  caused  by  such  fire  exceeded  $1,800.  the  amount  of  insurance  men- 
tioned in  negotiations  which  the  plaintiffs  had  with  one  Nichols,  who  had 
possession  of  certain  blanks  issued  by  the  defendant.  Prior  to  the  12th  day 
of  May.  1887,  the  plaintiffs  had  bad  some  negotiations  with  Nichols,  and  on 
that  day  the  plaintiffs  informed  Nichols  tbat  they  desired  to  insure  their  prop* 
erty  to  the  extent  of  $1,800.  He  made  a  memorandum  of  the  insurance  d» 
aired  by  them,  told  them  tliat  he  would  take  their  application,  and  that  if  it 
was  accepted  by  the  company  the  poliqy  would  be  dated  from  thrt  diqr;  Imt 
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that  if  it  Wits  not  accepted  they  would  know  in  a  few  days,  and  that  he  would 
srnd  it  on  tu  Mr.  Sage,  to  see  whetlier  it  would  be  accepted  or  not.  After  the 
interview  with  the  plaintUts  on  the  I2th  day  of  May,  1887,  and  on  the  same 
diiy,  NiclioU  made  out  an  application  to  the  defendant  for  C1.800,  and  for- 
wanlwl  it  to  Mr.  Sage,  at  Catsklll,  unsigned,  accompanied  by  a  letter  iaform- 
ing  Sage  that  the  plaintiffs  wanted  the  insurance.  Huge  held  tlie  commtsaion 
us  agent  for  the  defendant,  and  resided  at  Catskill  when  he  received  the  ap- 
plici'tion  in  question  with  a  letter  frum  24'ichota  on  the  16tb  day  of  May, 
1887,  and  on  that  day,  he  communicated  to  the  defendant  at  New  York  that 
he  had  received  the  application  for  an  insurance  of  91,800  on  the  creamery; 
and  on  the  same  day  Sage  wrote  to  Nichols  to  the  effect  thnt  he  had  received 
tiie  application  for  an  insurance  on  the  creamery,  and  that  he  would  advise 
him  as  Boon  as  he  heard  from  the  defendant.  On  or  about  the  18th  day  of 
May.  1887,  Mr.  Patterson,  the  assistant  secretary  of  the  defendant,  wrote  to 
Ur.  Nige  that  the  company  declined  the  risk  upon  the  creamery.  That  letter 
was  received  by  Sajje  in  due  course  of  mall,  but  he  omitted  to  notify  Nichols 
ot  the  fact  that  defendant  had  declined  to  take  the  risk  until  after  the  Bre, 
which  occurred  on  June  6,  1887.  Upon  thnt  day,  Nichols  telephoned  to  Sage 
that  tlie  creamery  had  burned,  and  Sage  telegraphed  to  Nichols  that  the  ap- 
plication of  Moore  &  Co.  was  not  accepted  by  tiie  defendant.  The  premium 
for  the  insurance  was  paid,  in  accordance  with  the  negotiations  had  with 
Xichols.  by  the  plaintiffs  to  him  on  the  SOth  day  of  May,  1887,  by  their  check, 
which  be  ret^ived  as  cash  payment  for  the  premium.  Nichols  had  no  writ- 
ten ap|)ointment  from  the  defendant.  He  used,  however,  blanks  which  were 
furnished  by  the  company  in  0111ng  out  applications  for  insurance.  The 
referee  found  as  conclusions  of  law,  viz.:  "[I)  The  writinc; of  Nichols  on  the 
12tti  day  of  May,  1887,  together  with  the  acts  of  the  defendant  and  the  agent. 
Sage,  and  by  reason  of  the  writing  not  being  repudiated  within  a  reasonable 
time  after  it  was  submitted  to  the  defendant,  became  and  was  a  valid  and 
subsisting  contract  of  insurance  at  the  time  of  the  Are,  according  to  the  terms 
of  the  writing,  and  in  the  form  of  the  standard  stock  policy  of  the  state  of 
New  York,  and  was,  as  such,  binding  on  the  defendant.  (2)  The  defendants 
failure  to  pay  the  loss  before  the  commencement  of  this  action  was  a  breach 
of  the  contract,  which  entitled  the  plaintiits  to  recover  their  damages."  £x> 
ceptloDS  were  Sled  to  the  referee's  reportp  and  seveEal  exceptlona  were  taken 
during  the  progress  of  the  trial. 

Argued  before  Haadin.  F.  J.,  and  Martin  and  Mbkwih,  JJ. 

Uailoek,  Jennings  <C-  C7ut»e  and  A.  H,  Satoyert  for  appellant.  €frant  A 
Wyaki^,  for  reepondents. 

Habdih,  p.  J.  1.  On  the  16th  of  May,  1887,  Si^[e  hehl  a  commission  from 
ttie  defendant,  which  authorized  him  to  act  as  its  agent  in  conducting  the 
business  of  fire  insurance.  The  language  of  the  commission  is  very  similar 
to  the  language  used  in  the  commission  of  McCoy,  quoted  in  the  opinion  of  the 
court,  as  found  in  50  N.  Y.  406.  (Ellis  v.  Insurance  Co.,)  as  in  tliat  case  the 
defendant  had  delivered  a  quantity  of  blank  policies  of  insuraRce  and  other 
papers  relating  to  the  business,  and  the  question  in  that  case  was  whether 
McCoy  wns  authorized  to  make  a  contract  binding  upon  bis  principal  for  the 
issuing  of  a  policy  of  insurance;  and.  In  discussing  that  question,  Groter, 
J.,  said:  "In  determining  this  question,  the  prevailing  usage  in  transacting 
such  business  must  be  regarded,  as  it  Is  an  elementary  principle  that  the  deje- 
K.ition  of  an  authority  to  transact  any  business  includes  an  authority  to  trans- 
act it  In  tbe  usual  way,  and  to  do  the  acts  usual  In  its  accomplishment.  It 
must  also  kept  in  mind  that  he  was  dotbed  with  full  autliority  to  make  all 
necessary  surveys  to  determine  the  risk,  its  duration,  and  the  rate  of  pre* 
mium,  without  any  reference  to  a  consultation  with  the  company  or  any  of  its 
(^cers;  in  short,  to  negotiate  and  conclude  all  the  terms  of  the  contract,  and 
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to  conauiDBDRte  tt  by  filling  up  and  coiinteralgning  the  policy.   This  neo» 
aarlly  includes  power  to  make  a  preliminary  contract  for  the  issuing  of  a 
policy;  as  It  is  manifest  that  no  policy  could  ever  be  issned  In  the  absence  of 
audi  a  contract.    The  question  is  whether  this  preliminary  contract  Is  bind- 
ing upon  the  company;  in  other  words,  whether,  when  made,  and  the  pre- 
mium therefor  paid  by  the  assured,  ttie  company  Is  bound,  before  the  policy 
is  actually  fllleil  up,  countersigned,  and  delivered.   It  is  clear  that,  if  binding 
upon  the  company  at  all  for  the  shortest  period  of  time,  it  will  so  oonUaae 
until,  by  some  act  of  the  assured,  or  In  some  othtr  way.  it  is  discharged  there- 
from.  Mere  lapse  of  time,  short  of  the  running  of  the  statnte  of  limitations, 
will  not  have  this  effect.    The  usage  of  making  agreements  for  tnsunnce. 
and  paying  the  premiums  providing  for  the  IsBuing  of  policies  thereafter,  to 
be  dated  at  and  In  force  from  the  time  of  making  the  agreement,  ts  so  general 
that  judicial  notice  must  be  taken  of  it.   It  would,  upon  principle,  follow 
that  an  unrestricted  authority  to  negotiate  a  contract  of  Insurance  by  issuing 
a  policy  included  authority  to  make  a  valid  preliminary  contract  for  such  is- 
sue." When  Angell  t.  Insurance  Co.,  59  N.  Y.  178,  was  tried  before  me  at 
thejeftei-son  circuit.  I  followed  the  principle  laid  down  in  the  case  from  which 
the  quotation  had  been  made,  and  the  determination  made  at  that  circuit,  as 
well  as  the  case  of  EUta  v.  /murancs  Co.,  supra,  were  approved  by  the  court 
of  appeals  in  deciding  the  case  of  Angell  v.  Insurance  Co.,  59  N.  T.  173w 
From  the  evidence  found  in  the  appeal-book,  it  is  very  apparent  that  Sage 
knew,  on  the  16th  day  of  May,  1887,  that  the  plaintiffs  had  made  appHcation 
for  insurance  in  the  sum  of  ftltSOO,  and  that  they  had  agreed  upon  the  terms, 
and  that  the  insurance  was  to  take  effect  from  the  12th  day  of  May,  1887.  If 
he  had  then  issued  a  policy  to  them,  he  would  have  done  so  in  pursuance  of 
his  authority  as  the  agent  of  the  defendant.   On  the  16th,  he  knew  that  the 
plaintiffs  relied  upon  the  defendant  as  an  insurer  of  their  property.  Doubt- 
less, when  he  received  the  application,  he  should  have  rejected  the  same;  but 
his  silence  and  acquiescence  in  the  application,  so  far  as  the  plaintiffs  had  any 
knowledge  thereof,  was,  in  effect,  an  approval  of  the  application,  and  a  con- 
sent on  the  part  of  the  defendant  to  enter  into  the  contract  of  insurance  which 
was  contemplated  by  the  parties  to  the  negotiations,  and  evidenced  in  part  by 
the  application  furnished  to  Sage.    He  allowed  the  plaintiffs  to  repose  upon 
the  faith  that  they  had  effected  valid  insurance  with  the  defendant  until  after 
the  fire  occurred.   If  he  had  been  more  diligent  In  the  discbarge  of  his  duty 
to  the  defendimts  as  well  as  to  the  plaintiffs,  as  soon  as  he  learned  that  thede- 
ftndant  desired  to  reject  the  application  for  the  insurance  of  the  plaintifC's  prop- 
erty, he  would  have  communic^ited  that  fact  to  the  plaintiffs.    This  lie  wh<rily 
omitted  to  do.   By  reason  of  bis  omission,  the  plaintiffs  were  anthorized  to 
assume  that  their  contract  for  a  policy  of  the  defendant  was  valid  and  bind- 
ing.  The  cases  to  which  we  have  already  referred  clearly  sustain  the  position 
that  it  was  within  the  scope  of  the  agency  of  Sage  to  make  the  contract 
claimed  by  the  plaintiffs.   He  had  not  only  an  apparent  authority,  but  an  act- 
ual authority,  to  make  such  contract.   It  Is  a  familiar  rule  that,  "  whwe  con- 
fidence has  been  reposed  in  an  agent,  and  an  apparent  authority  oonferred 
upon  him,  that  the  principal  must  suffer  from  an  actual  exercise  of  authority 
not  exceeding  the  ai^>earance  of  that  wfaloh  is  granted.    When  oneof  two  inno- 
cent persons  mast  sufltor  in  sodi  a  case,  that  person  must  bear  the  loss  wtw 
reposed  the  confidence. "  See  opinion  of  Dwiobt,  G.,  in  Armour  v.  RaUroad 
Co.,  6S     T.  121. 

We  see  nothing  in  the  commission  of  Sage,  which  he  reeelred  from  the  de- 
fendant, or  in  the  authority  which  he  received  from  it,  or  in  tlie  aotborlty  in- 
ferable from  his  course  of  business  vrlth  Uie  dtfendant,  or  nature  of 
the  business  in  which  he  was  engaged,  which  would  warrant  oa  in  say- 
ing that  only  such  acts  as  he  personally  supervised  in  the  aeoompllshni«it 
of  the  business  <tf  the  defendant  could  be  binding  upon  the  defendant.  Upon 
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tto  other  bund,  we  think  the  inference  leiuonable  that  the  anthorityvhifdi  be 
derlTfd  from  the  defendant  was  sach  that  he  might  call  to  hla  aid  others  in 
the  axeoQtlon  of  the  details  of  the  boalDPas  wTiii^  he  undertook  for  the  de- 
fendant.  He  resided  at  Catskill,  and  was  engaged  for  the  Co-operative  In- 
saranoe  Compnny,  In  a  line  of  businese  which  required  his  personal  presence 
most  of  the  time  in  OAtskill.    He  was  oarrylng  on  business  for  the  de- 
fuidant  in  Uiree  large  and  extfnsive  counties.   Some  of  the  territory  em- 
braced within  the  limits  prescribed  for  him  by  the  defendant  was  150  miles 
distant  by  rail  from  Its  home  office.   Therefore,  the  ofrcumatanoes  surround- 
ing liis  relation  to  the  defendant  and  its  business,  in  which  he  was  to  act  as 
tlieir  agent,  justify  the  inference  that  the  defendant  understood,  during  the 
existence  of  such  agency,  that  he  would  call  to  bis  aid  the  services  ot  clerks  or 
solicitors.   We  think  the  language  used  by  the  court  in  Bodine  v.  Inmtrance 
Co.,  51  X.  Y.  123,  Is  quite  applicable  to  the  aspect  of  the  case  we  have  been 
considering.   The  court  said:  "We  must  Infer  that  John  Whelp  had  all  the 
power  of  ordinary  insnrance  agents.   He  had  acted  for  this  company  for  nine 
or  ten  years  In  procuring  risks  for  it,  and  In  delivering  policies  and  renewal 
csrtiflcates.    His  name  whs  Indorsed  upon  the  original  policy  as  the  com- 
pany's agent.   It  was,  therefore,  according  to  the  decisions  above  cited.  Just 
as  competent  for  him  to  waive  the  condition  of  prepayment  as  for  any 
other  officer  or  agent  of  the  company.   But,  conceding  this,  it  is  claimed  on 
the  part  of  the  appellant  that  his  son.  Charles  Whelp,  had  no  authority  to 
waive  the  prepayment  of  the  premium  so  as  to  bind  the  company.  Charles 
had  been  the  clerk  and  assistant  of  bis  father  for  three  or  four  years.  He 
had  procnred  policies  and  renewal  certiflcates  from  the  company,  and  fre- 
quently delivered  them  to  the  persons  Insured,  waiving  prepayment  of  the 
premluma.    AH  this  he  did  with  the  knowledge  and  assent  of  bis  father,  and 
hence  we  must  infer  that  he  was  authorized  by  his  father  to  do  it.  The 
agency  of  John  Whelp  was  not  such  as  to  require  his  personal  attention  to  all 
the  details  of  the  buslnera  intrnsted  to  him.   We  know,  according  to  theordi- 
nary  course  of  business,  that  insurance  agents  frequently  have  clerks  to  aa- 
sist  tbem,  and  that  they  could  not  transact  their  business  If  obliged  to  attend 
to  all  the  details  In  person;  and  these  clerks  can  bind  their  prlndpals  in  any 
of  the  business  which  they  are  authorized  to  transact    An  Insurance  agent 
can  authorize  his  clerk  to  contract  for  risks,  to  deliver  policies,  to  collect  pre- 
miums, and  to  take  payment  of  premiums  in  cash  or  securities,  and  to  give 
credit  for  premluma  or  to  demand  cash;  and  the  act  of  the  clerk  in  all  such 
cases  is  the  act  of  the  agent,  and  binds  the  company  Just  as  effectually  as  If 
it  were  done  by  the  agent  in  person. "  The  same  view  of  an  agent's  authority 
and  the  powers  of  a  subordinate  assistant  was  stated  by  me  in  delivering  the 
opinion  of  the  oonrt  in  Kuney  v.  Insurawre  Co,,  when  it  was  before  this 
court  on  the  first  Appeal,  and  the  same  doctrine  was  repeated  whea  the  case, 
was  before  this  court  on  a  second  appeal,  as  appears     the  report  thereof  in 
36  Run,  66. 

Sage  n^lected  tor  a  period  of  18  days  to  cancel  or  revoke  the  agreement 
which  had  been  made  with  the  plalritifTs,  and  during  that  whole  time  allowed 
tbem  to  rely  upon  the  arrangement  for  insurance  which  had  been  communi- 
cated to  him  as  early  as  the  16th  of  May,  1887.  We  think  it  reasonable  to 
hold  that  tbe  defendant  Is  boond  by  bis  acts,  and  tliat,  as  one  of  two  parties 
must  suffer  by  his  omission.  It  should  be  tbe  defendant  rather  than  the  plain- 
tiffs, as  it  had  clothed  hfm  with  power  and  apparent  authority  to  make  the 
contract,  which  he  had  sanctioned  and  allowed  the  plaintiffs  to  repose  upon 
until  after  tbe  loss  occurred. 

2.  Although  our  attention  has  been  called  to  chapter  488  of  the  Laws  of 
18tj6,  providing  for  a  standard  fire  insurance  policy,  and  to  tbe  clause  in  such 
a  policy.  Til..  "In  any  matter  relating  to  this  insurance,  no  person,  unless 
duly  aoiborliad  in  writing,  shall  be  deemed  the  agent  of  this  cnnpanji"  w« 
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think,  under  the  circumatances  of  this  case,  no  such  force  or  effect  can  be 
given  to  the  language  just  quoted  aa  would  relieve  the  defendant  from  the 
liability  which  its  ^ent,  Sage,  cast  upon  it  by  his  negligence  in  disctiarging 
bis  duty. 

8.  The  Tiews  which  we  have  already  expressed  render  it  unimportant  to 
consider  the  exceptions  taken  upon  the  trial  to  the  admlsalon  of  some  evidence 
which  was  perhaps  immaterial,  as,  in  the  view  we  have  considered  the  ease, 
it  was  unimportant. 

We  think  the  conclusion  reached  by  the  referee  should  be  sustained.  Judg- 
ment  affirmed,  with  eostB. 

Mauhh,  J.,  oonoun.   Mebwin,  J.,  not  Toting. 


QiLUORE  V.  Hah  »t  uaf, 

(Supreme  Court,  Qeneral  Term,  Fourth  Department   Febnurjr  IB,  ISOOi) 

L  jDDenirr— Oou^TsiUL  Attack— Irrbqulakitibs  ik  Bntxt. 

In  an  action  by  a  Judgment  creditor  to  subject  property  alleged  to  have  been 
fraudnleatly  received  by  defendaDts  from  the  Judfrmeot  debtor,  pIsintHTs  Judg- 
ment af^aiDBt  the  debtor  cannot  be  attacked  by  the  alleged  foandnlent  transtereai, 
by  reason  of  mere  IrregularitioB  In  the  entry  thereof, 
t,  FkAUDCLBIIT  CONTBTANOBS— BVIDBNOB— Cohsidbration. 

Where  one  of  defendants,  in  an  action  to  subject  to  a  Judgment  property  alleged 
to  have  been  fraudulently  received  from  the  Judgment  debtor,  had  at  various  times 
loaned  money  for  the  debtor,  and  received  compensation  from  the  borrowers,  evi- 
dence of  the  amount  received  is  admissible,  aa  tending  to  negattre  any  claim  for 
compensation  from  the  debtor. 
L  Apfbai/— RaviBW— WaioHT  or  EvnnHoa. 

Where  the  evidence  is  oonflicting^  the  flndlogs  of  Uie  trial  judge  mW.  not  be  dis- 
turbed on  appeaL 

Appeal  from  special  term,  Onondaga  county. 

Action  by  William  W.  Gilmore  against  Edward  E.  Ham  uid  Sarah  E. 
Hum.  bis  wife,  impleaded  with  Helen  M.Oilmore,  on  a  judgment  reoovered 
phUntift  against  said  Helen  M.  Gllmorn  in  Februaiy,  1885,  for  •2,276.10. 
TbB  action  was  commenced  In  the  nature  of  a  creditor's  bill  to  reach  property 
and  moneya  alleged  to  have  been  fraudulently  received  from  the  judgment 
debtor  by  the  other  defraidants.  From  a  judgment  for  plaintiff.  Ham  and 
wife  appeal 

Argued  before  Habdin.  P.  J.,  and  Habtin  and  Kennedy,  JJ. 
Sunt  A  Svertoih  for  appellants.   2*.  K,  Fulltr,  for  respondent. 

Hardin,  P.  J.  1.  Appellants  contend  that  the  findings  of  fact  are  not 
sustained  by  the  evidence,  and  that  upon  the  whole  evidence  Uiere  should  be 
a  reversal.  Upon  a  careful  examination  of  the  evidence,  we  find  that  there 
^HS  a  condict;  and  we  also  find  that  there  was  some  evidence  supporting  the 
findings  of  fact.  If  we  could  accept  the  testimony  of  thedefendants,  and  give 
full  credence  to  the  same,  we  might  be  able  to  say  that  the  findings  of  fact 
were  so  far  at  war  with  the  other  evidence  that  we  should  interfere;  but  we 
do  not  feel  at  liberty  to  take  such  a  view  of  the  case  upon  the  record  before 
OS.  Itoth  of  the  appellants  were  called  hs  witnesses,  and  gave  testimony  con- 
tradictory of  the  evidence  produced  by  the  plaintiff  in  respect  to  the  princi- 
pal transactions  in 'regard  to  the  property  of  the  judgment  debtor.  It  was 
fm  the  trial  court  to  determine  what  force  and  effect  should  be  given  to  the 
evidence  produced  by  the  defendants.  It  was  for  the  trial  court  todetermine 
what  credence  should  be  given  to  the  testimony  of  the  defendants  aa  wit- 
nesses upon  the  grave  issues  involved  in  the  case,  and  the  trial  judge  was  not 
bound  to  adopt  the  statements  nf  such  witnesses.  In  Eltoood  v.  Telei/ragh 
Co.,  45  K.  Y.  549,  it  was  said  that  "courts  and  juries  are  not  bound  to  re- 
ftaln  from  exercising  their  judgment,  and  to  Mindly  adopt  the  atatementa  of 
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neb  witnessei.'*    Tbe  doctrioe  of  that  case  has  beeo  ampliQed  and  followed 
In  DumerouB  other  caaea  since  the  decisiun  thereof.   Kncanagh  v.  Wilson,  70 
y.  Y.  177;  Qtlderaleeot     London,  73  N.  Y.  609;  Koehler  v.  Adler,  78  N.  T. 
237;  Lonffpear  t.  Insuratioe  Co.,  20  Wkly.  Dig.  165;  Carbon-Works  r. 
Hchnd,  38  Hun.  71.   In  Dean  v.  Fan  Ifostrand,  23  Wkly.  Dig.  97,  it  was 
said  by  the  coart  of  appeals  thnt  witneasea  situated  aa  tba  dafendanta  are  in 
.   ttiis  action  may  be  disbelieved  by  the  court,  even  though  not  contradicted  at 
lU.  If,  upon  reading  the  whole  evidence  in  the  case,  we  were  of  the  itnprea- 
■ioo  that  had  we  been  altting  aa  triers  we  should  have  found  contrary  to  the 
finilinga  of  fact,  still  we  would  not  be  at  liberty  to  follow  such  impressions 
fw  the  purpose  of  orerturnlng  the  findings  made  by  the  trial  judge.   We  are 
to  give  some  iuQiience  to  the  circumstance  that  the  trial  judge  saw  and  heard 
the  witnesses,  and  was  so  situated  that  lie  had  a  better  opportunity  to  judge 
In  regard  to  the  truthfulness  of  their  statements,  and  to  ascertain  and  deter- 
mine tlie  actual  facta  upon  the  contested  issues.   In  Baird  y.  Jfapor,  96  K. 
T.  567,  it  was  said,  viz.:  "In  reviewing  the  determination  of  a  trial  court  on 
questions  of  fact,  when  the  evidence  is  conflicting,  an  appellate  court  is  not 
warranted  in  reversing,  upon  the  sole  ground  that,  in  its  opinion,  the  trial 
court  should  have  readied  a  dl£ferent  conclusion.   To  justify  a  revei-sal.  It 
must  appear  that  the  proofs  so  clearlj'  preponderated  in  favor  of  a  contrary 
conclusion  that  it  can  be  said  with  a  reasonable  degree  of  certainty  that  the 
trial  court  erred  in  its  conclusions."    After  a  careful  examination  of  all  the 
evidence  found  in  the  appeal-book,  and  applying  the  rule  which  we  have  just 
quoted,  we  find  ourselves  disinclined  to  interfere  with  the  findings  of  fact. 
It  appears  in  tbe  evidence  that  Helen  M.  Giluiore,  the  judgment  debtor,  as  a 
part  of  the  assets  of  her  father's  estate,  received  20  shares  of  stock  in  the 
Wasliiagton  County  National  Bank,  and  that  the  bank  failed,  and  an  assess- 
ment of  $1,600  was  levied  upon  the  stock;  and  that  at  about  that  time  her 
sister  Mrs.  Ham  and  her  husband  became  aware  of  the  facts  relating  to  the 
failure  of  tbe  bank,  and  tbe  liability  of  Helen  to  he  assessed  upon  tlie  stock; 
and  to  escape  that  liability  they  advised  and  Influenced  Helen  to  make  such 
dispositions  of  her  property  as  would  avoid  the  collection  of  the  assessment. 
Helen  testifies  upon  chat  subject,  and  uses  the  following  language,  viz.: 
"They  told  me  to  fix  it  so  there  wouldn't  anybody  get  my  property  away 
from  me.    Ham  told  me  if  any  one  came  there  not  to  sign  any  papers,  and  to 
tell  them  1  hadn't  any  money.   I  signed  some  papers  about  the  time  the 
bank  failed.   I  think  Mr.  Randall  brought  the  papers  to  me  to  sign.   I  think 
at  16  Adums  street.    I  don't  know  what  papers  I  signed  at  the  time  the 
Greenwich  Bank  failed.   They  were  not  read  over  to  me  before  Isignedtheni. 
Ham  asked  me  to  sign  them.   He  did  not  tell  me  what  they  were  for.  I 
never  borrowed  any  money  of  Ham.   When  tbe  Greenwich  Bank  failed  I  did 
not  owe  Mr.  Ham  any  money.   I  never  owed  Ham  any  money.   When  the 
bank  failed  Isold  the  property  at  16  Adams  street.   Ham  attended  to  the  bus- 
iness of  selling  that  property."    We  have  not  overlooked  the  circumstances 
disclosed,  that  this  witness  was  a  person  of  feeble  or  Impaired  faculties,  and 
that  in  the  course  of  her  cr(»s-examination  she  to  some  extent  varied,  con- 
tradicted, and  disowned  some  of  her  testimony  which  she  had  given  in  her 
wnunlnation  in  chief;  but,  upon  a  consideration  of  all  the  circumstances  dls- 
elosed  in  the  evidence,  we  are  satkifled  that  it  was  the  duty  of  the  trial  judge 
to  detennin«  from  her  eTiOenoe,  and  tbe  outlying  circumstances  and  Inchlents 
disclosed  by  the  other  testimony,  whether  or  no^  upon  the  principal  question 
Invt^ved,  she  testified  in  acoordance  with  the  truth, 

2.  It  te  contended  by  tbe  appellants  that  there  is  **not  one  particle  of  evi* 
dence  to  enpport**  the  finding  "that  said  judgment  was  based  upcm  a  liability 
that  wae  in  existoice  prior  to  July,  1878."  Upon  looking  into  tbeseveral  an- 
swers of  the  defendants.  Ham  and  wife,  we  observe  that  they  state  "that,  on 
or  about  the  year  1878  or  1879,  tbe  Washington  County  National  Bank,  eo- 
t.10k.t.s.iu)l1 — 4 
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called,  named  In  plaintiff's  complaint,  was  and  became  wholly  inwlveot,  and 
"its  stock,  and  the  stock  held  and  owned  hy  the  satd  Helen  M.  Gllmore.  was 
and  became  entirely  worthless,  and  the  same  was  wholly  lost  to  her."  Itap* 
pears  in  the  evidence  that  the  bank  failed  in  June,  1878.  It  appears  that  the 
mortgage  which  Helen  Gilmore  executed  to  Ham  was  dated  August  1,  1877, 
and  it  was  acknowledged  on  July  5, 187B,  and  it  was  recorded  on  Jnly5, 1H7%. 
After  the  evidence  was  given  tending  to  show  that  that  mortgage  was  maJe  • 
fur  tlie  purpose  of  avoiding  the  liability  of  Helen,  we  think,  under  the  plead- 
ings and  the  evidence  as  finally  submitted  to  the  trial  Jndge,  he  was  entirelj 
warranted  In  flnding  that  the  liability  upon  which  the  plaintiff's  judgment 
rests  existed  prior  to  July,  1878,  ^nd  that  the  exception  to  the  finding  is  nn- 
availing. 

8.  Upon  the  trial  the  plaintiff  offered  in  eridenoe  the  Judgment  roll  against 
Helen  M.  Gilmore,  which  was  objected  to  by  the  defendants,  and  It  Is  now 
contended  that  the  same  was  insutficient,  and  that  tfae  judgment  "was  void 
for  want  of  authority  shown  or  papers  filed  to  justify  the  entry  of  said  judg- 
ment." The  jud^'ment  was  entered  in  the  clerk's  office  of  Onondaga  countj, 
February  20,  1B85,  for  $2,276.70.  In  the  judgment  roll  was  a  summons, 
bearing  date  February  18,  1885,  signed  by  the  plaintiff's  attorneys;  and  also 
a  complaint  which  was  verified  on  the  10th  of  February;  and  also  an  appear- 
ance signed  by  the  attorneys  forthedefendantl)earing  date  February  18, 1885. 
addressed  to  the  plaintiff's  attorneys;  and  also  an  offer  to  allow  the  plaintiEf 
"to  take  judgment  against  her  in  this  action  in  thesum  of  $2,249.41,  with  in- 
terest thereon  from  January  81,  1885,  and  costs  of  this  action.  Dated  Fet>- 
ruary  19th,  1885.  [Signed]  Hblbh  M.  Oiluobb;"  alsoan  acceptance  of  tiie 
offer  of  judgment  signed  by  the  plaintiff's  attorneys,  and  addressed  to  tbe  de> 
fendants*  attorneys,  with  an  indorsement  thereon  in  the  following  words: 
"Received  copy  of  within  notice  this  20th  day  of  February.  1886.  Defend- 
ants' attorneys  served  by  me  this  20th  day  of  February,  1885,"  signed  by  one 
of  tbe  plaintiff's  attorneys;  and  also  a  format  judgment,  in  which  it  was  re- 
cited that  there  had  been  a  personal  service  of  the  summons  and  complaint 
upon  the  defendant  Helen  M.  Gilmore,  on  the  19th  day  of  February.  1885, 
"and  the  said  defendant  having  appeared  by  Baldwin  &  Kennedy,  her  attor- 
neys, and  having  offered  in  writing  to  allow  the  plaintiff  to  take  judgment 
afiainst  her  for  $2,249.71,  with  interest  thereon  from  January  81,  1885,  and 
tlie  costs  of  this  action,  which  offer  the  plaintiff  within  ten  days  tbereaftar 
duly  accepted  In  writlr^,  now,  on  motion  of  *  *  *  plaiutiff'sattorneys, 
It  is  adjudged, "  etc.  The  judgment  is  signed  by  the  clerk.  Upon  the  judg- 
ment roll  is  indorsed  as  follows:  "Filed  the  20th  day  of  January,  1885,  at  2^ 
o'clock  P.  u." 

We  are  of  the  opinion  that  tbe  judgment  was  not  void,  and  that  tfae  defend- 
ants in  this  action  upon  tbe  trial  now  before  ns  were  not  in  aaitoatiootoaTail 
of  any  irregularities  in  tbe  entry  of  the  judgment.   Somewhat  similar  objec- 
tions were  considered  in  White  t.  Bogart,  73  N.  T.  256,  and  In  speaking  of 
them  the  court,  by  Allen,  J.,  said:  "Noneof  the  objections  to  the  judgments 
of  White  and  others  goto  the  jurisdiction  of  the  court  orertheBubjeet-mHttar 
of  the  actions  or  the  persons  ot  tbe  defendants.   Ail  the  d^ects  in  the  pro- 
ceedings, and  in  the  judgments  alleged,  are  mere  Irregnlaiitiea  not  affecting 
the  jurisdiction, — questions  of  practice, — and  all,  if  not  cured  by  the  statute, 
might  have  been  supplied  by  the  order  of  the  court,  and  the  judgments  naade 
regular  in  form.   For  the  irregularity  complained  of,  the  judgin«its  cannot 
be  attacked  collaterally."  And  in  Bulger  t.  £090.  47  Hun,  486,  it  was  h«ld 
that  a  "general  ajipearance  by  the  attorney  for  Iwth defendants  conferred  ja> 
Isdiction  upon  the  court  of  both  tbe  subject-mattexa  of  tile  sctltm,  and  of  tbe 
persons  of  the  defendants.   Tlie  defect  in  the  offer  was  an  irregnlailty  only, 
which  did  not  render  tbe  judgment  void,  but  only  Toidable,  npoa  a  motion 
made  by  Bolger;  and  that  it  could  not  be  attacked  oollateraUy."  In  Ukat  case. 
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the  00 art  below  had  rejected  the  Jodgment  rolls,  and  held  that  the  Jndgmanti 
wereToid,  and  for  that  error  the  judgment  was  reversed.  We  think  it  WH 
fffoperlj  held  at  the  special  term  that  the  judgment  was  not  open  to  a  auooefls- 
fnl  eollateral  attack  by  the  appellants,  who  are  not  parties  to  that  action,  and 
that  the  judgment  of  the  plaintiff,  OTidenced  bj  the  roll,  was  a  proper  foiuida> 
UoD  for  tbis  creditor's  suit. 

4.  Upon  the  trial  it  appeared  that  the  defendant  Ham  had  at  various  times 
transacted  business  for  the  defendant  Helen  M.  Qilmore,  and  that  in  making 
lOHDa  for  het  he  had  received  compensation  therefor  from  the  borrowers.  We 
think  it  was  not  error  to  receive  In  evidence  the  extent  of  oomponSHtlon  which 
be  bad  received  in  the  transaction  of  her  business,  as  it  tended  to  negative  any 
clHtm  which  otherwise  be  might  have  been  entitled  to  in  oompeijsation  from 
her,  and  the  exceptions  to  that  class  of  evidence  are  unavailing  to  the  appel- 
lants here.  Nor  do  we  tbink  It  was  error  to  receive  the  evidence  in  respect 
to  the  assets  or  moneys  possessed  by  Helen  M.  Gilmore,  as  it  bore  upon  the 
questions  of  dispute  as  to  the  extent  of  ber  assets,  and  the  dispositions  made 
thwof  subsequent  to  ber  inheritance  from  her  father.  We  have  looked  at  the 
other  exceptions  referred  to  by  the  learned  counsel  for  the  appellants,  and  are 
ttf  the  opinion  that  they  furnish  no  snfBoiant  ground  for  an  interference  with 
the  result  reached  at  the  trial.  The  result  reached  at  the  trial  seems  to  be  in 
aceordaDce  with  the  doctrine  laid  down  in  Murtha  v.  Curlej/,  90  K.  Y.  372,  and 
the  reasons  given  in  the  opinion  delivered  at  the  spedtd  term  upon  the  gen- 
eral features  (rf  the  case  are  qalte  satisfactory,  and  we  have  found  no  adequate 
ground  upon  which  to  interfere  with  the  Judgment  pronounced  at  the  special 
t«rm.  We  most  therefore  afflnn  Uw  same.  Jud^pnent  afflrmedi  with  costs. 
AlltODoar. 

&EPFNEB  et  aZ.  «.  8xinB8TB& 

{Swprmne  Ctnuii  Omaral  Term,  FirMt  Departmmt,  Febmary  1^  IML) 

1*  Vanma  amd  Vkitdu— MiauETABU  Tnxa. 

Wbera  a  testator  devises  all  hia  property  to  axeontors  In  trust  to  apply  the  psr- 
•onalty  and  the  rents  of  the  realty  to  the  paymeot  of  his  debts  and  of  speoiflo  lega- 
cies, and,  alter  tbelr  pavment,  then  over  to  designated  persona,  the  tmat,  even  If 
iDvaUd  as  aiKh,  la  good  aa  a  power.  The  testator,  tdereforo.  did  not  die  intes- 
tate as  to  any  (tf  Us  propsr^;  aodaparohaaer  under  a  deorea of  aale  rendered  In 
an  action  for  the  partitioQ  ot  the  land,  to  whioh  ail  the  devisees  and  legatees  were 
parties,  takes  a  marketable  title,  thongb  testator'B  helra  were  not  repreaented. 

1  AdvsESB  FoSSaSSIOK— iKVUfTS. 

Evan  U  the  h^rs,  who  were  then  minors,  were  neoessary  parties  to  tba  partition 
aotioo,  the  paroliaaer,  who  haa  been  in  open  and  oontlnuoua  possession  for  SS  years, 
has  an  Indefeasible  title  by  adverse  possession ;  Code  Civil  Proo.  N.  Y.  {  875,  pro- 
Tiding  that,  where  one  Is  under  a  disability  when  his  cause  of  action  aocrues,  the 
tiBM  during  which  such  disability  contiaaes  shall  not  be  oonsiderad  in  oiHDpnting 
Mm  to  yaarawtttiin  wbiohootltHiafOr  the  rsooveiTof  land  mast  be  braugnttbnt 
that  be  most  bring  Us  notion  within  10  years  after  the  disability  ceases. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  George  Hoepfner  and  another  against  August  L.  Sevestre.  Tim 
court  dismissed  the  complaint  on  its  merits.   Plaintiffs  appeal 

Argued  before  Van  BKmiT,  F.  J.,  and  Bartlbxt  and  Barrbtt,  JJ. 

John  M.  Boioera,  for  appellants.  Fnderie  D»  P,  Foatgr  and  Buuell  JBm- 
ediet,  for  respondent. 

Barkbtt,  J.  This  was  an  action  for  the  specific  performace  of  a  contract 
fbr  the  purchase  of  real  estate.  The  court  at  special  term  dismissed  the  com- 
plaint upon  the  merits,  holding  that  the  plaintiffs  were  unable  to  convey  a 
marketable  title.  The  question  in  dispute  arises  under  the  will  of  one  David 
Reynolds,  wlio  died  in  the  year  1844.  His  will  was  duly  probated  in  tbis 
county  on  the  15th  uf  June,  1844.  The  material  parts  of  the  two  clauses  of 
that  will  which  are  now  presented  for  consideration  read  as  follows:  "Sm* 
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ofu2.  I  davlsd  to  my  executors  her^nafter  named  all  my  real  and  peraonal  es* 
tate  in  tnut  to  lease  my  real  estate,  and  to  apply  my  personal  estate,  and  tbe 
rents.  Issues,  and  proQts  of  my  real  estate,  to  the  payment  and  satisfaction  of 
all  my  debts  heret^  made  a  ol^rge  upon  my  real  estate,  and  to  tbe  payment 
of  the  annuity  or  annuities  and  legiiciee  hereinafter  speolBed.  *  *  • 
Eleventh.  Upon  the  full  payment  and  satisfaction  of  all  my  debts  and  ex- 
penses before  mentioned,  and  which  are  made  a  charge  upon  my  real  estate, 
(and  which  I  direct  Qrst  to  be  paid.)  and  after  the  payment  of  the  legacies 
hereinbefore  bequeathed,  *  *  *  I  give,  devise,  and  bequeath  all  the  rest, 
residue,  and  remainder  of  my  estate,  real  and  personal,  one-fourth  to  my  son 
James  S.  Reynolds  and  his  children;  one-fourth  to  my  son  John  George  Beyn- 
olds  and  fai^  children;  one-fourtli  to  my  daughter  Caroline,  the  wife  of  Burn 
W.  Budd,  and  her  children;  one-^ghth  to  my  said  son  Theodore  Aogustiu 
Reynolds ;  and  the  remaining  one-e^hth  to  my  said  grandson  Bugene  Au- 
gustus." 

About  12  years  after  David  Reynolds*  death,  a  suit  in  equity  was  brought 
in  this  court,  by  one  of  bis  residuary  devisees,  for  a  construction  of  tbe  will, 
and  for  the  partition  and  sale  of  property,  which  included  the  premises 
In  question.  The  residuary  devisees,  and  aU  persons  interested  in  the  estate 
under  the  will,  as  legatees  or  otherwise,  were  made  [»rties  to  that  action, 
which  resulteil  in  a  decree  for  the  sale  of  these  premises,  and  their' purchase 
by  one  Krall,  from  whom,  through  a  line  of  subsequent  conveyances,  the 
present  plaintiffs  derive  their  title.  The  heirs  at  law  of  one  Isaac  R. 
Reynolds,  a  deoeaaed  son  of  David,  were,  however,  not  made  parties  to  th^ 
suit;  and  this  circumstance  constitutes  the  sole  objection  to  the  plaintiffs' 
title.  We  think  the  objection  was  without  reasonable  foundation.  It  mat- 
ters not  whether  a  valid  trust  was  created  by  the  second  clause  of  David  Reyn- 
old's will.  If  a  valid  trust  was  so  created,  the  residuary  devisees  took  the 
fee.  frooi  the  death  of  the  testator,  subject  to  the  execution  of  such  trast. 
The  trustees,  it  la  true,  took  the  legal  estate  for  the  purposes  of  the  tmst. 
But  upon  the  termination  of  the  trust,  by  tbe  fulfillment  of  its  purposes,  the 
devise  to  the  remainder-men  took  effect.  1  Rev.  St.  p.  729,  g  61.  This  is 
one  of  those  cases  where  two  contemporaneous  estates  in  fee  are  authorized 
by  the  iievlsed  Statutes.  The  estate  required  for  the  execution  of  the  trust 
purposes,  of  course,  takes  precedence,  but  the  remainder  is  nevertheless  vest- 
ed in  interest.  If,  however,  the  trust  was  invalid  as  such,  it  certainly  took 
effect  as  a  power.  In  that  case  the  lands  passed  directly  to  the  residuary  dev- 
isees, subject  to  the  execution  of  tbe  power.  This  is  expressly  provided 
where  tbe  devise  is  to  trustees  to  sell  or  mortgage,  without  power  to  receive  j 
the  rents  and  pro&ts.  Id.  g  56.  The  rule  laid  down  in  cases  where  the  en- 
tire sdieme  of  the  testator's  will  falls  with  the  declared  invalidity  of  the  trust  ! 
has  no  application  here.  The  residuary  devise  stands  alone.  It  is  not  de-  j 
pendent  upon,  nor  is  It  complicated  with,  the  trust  to  lease,  and  to  apply  the 
rents  to  the  payment  of  debts  and  legacies.  And  it  would  be  absurd  to  say. 
in  the  face  of  this  direct  expression  of  the  testator's  intent,  that  he  died  in- 
testate. His  heirs  at  law,  as  such,  had,  in  our  Judgment,  no  interest  what- 
ever in  these  premises  when  the  suit  for  construction,  partition,  and  sale  was 
commenced;  and  tiiey  were  not  necessary  parties  thereto.  We  may  add 
that  the  decree  in  that  suit  completely  terminated  the  trust  or  the  tmst  power, 
as  the  executor's  duties  under  the  will  may  ba  viewed,  and  it  makes  ample 
provision  for  every  legacy  then  unpaid. 

If,  however,  these  heirs  were  necessary  parties,  adverse  possession  has  lon^  ! 
since  settled  all  questions  upon  that  head.  Forty-flve  yean  have  fiiapsed 
since  the  death  of  David  Reynolds,  and  the  probate  of  his  will  as  a  wIU  of 
real  estate.  Thirty-tiiree  years  have  elapsed  since  Krall  took  possession  un- 
der his  deed  given  in  the  partition  suit.  Since  then,  he  or  his  grantees  baim 
been  in  open  and  oontiououa  possession,  under  claim  of  speciflo  titls  derived 
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from  the  referee's  deed  in  such  partitioD  suit,  and  the  subsequent  mesne  con* 
T^piaoes.  This  advene  pouesslon  was  clearly  and  abundantly  established, 
and  It  was  sufficient,  after  this  great  lapse  of  time,  to  fortify  aud  complete 
ereo  an  otherwise  doubtful  title.   Ottinger  t.  Stra»burff»r,  ^  Hun,  466,  and 
102  N.  Y.  698,  mem.;  ShHwr  t.  Shriver,  86  N.  Y.  575;  and  see  Kip  t. 
Himih,  18  Abb.  K.  G.  167;  Bohm  t.  Pay,  Id.  175:  Wat.  Spec  Perf.  §  412. 
It  is  said  that  the  heirs  were  infants,  and  that  oonsequently  the  adverse  pos- 
lession  did  not  run  against  them.    Their       does  not  appear  in  ttie  case. 
Their  father  was  dead,  however,  when  the  suit  for  oonstruoUon,  ete..  was 
brought.  That  was  In  May,  1855.   The  referee's  deed  to  Krall  was  recorded 
on  the  lUh  of  July,  1856.   Treating  the  minority  of  these  Infants  as  com- 
mencing at  the  latter  date,  (though,  of  course,  they  must  have  been  born  be- 
fore then.)  the  statute  certainly  ran  against  them  31  years  thereafter;  and 
tliey  were  burred  upon  the  12th  of  July,  1887.   The  contract  sought  to  be  en- 
forced was  made  on  the  2d  day  of  August,  1888.   The  20-years  statute  of 
limitations  Is  qnallfled  with  regard  to  infanta  by  the  provision  of  the  Gode 
(section  875)  that  the  time  of  **dlsabillty  is  not  a  part  of  the  time"  limited  in 
the  act  "for  commencing  the  action,   *   •   *   except  that  the  time  so  lim- 
ited cannot  be  extended  more  than  ten  years  after  the  disability  ceases." 
Ttairty-ooe  years  from  the  date  when  Erall  went  into  possession  under  the 
referee^s  deed  is  therefore  the  extreme  allowance  permissible  to  these  infants 
under  the  Code,  and  the  rules  which  have  been  laid  down  in  construing  prior 
enactments  of  a  similar  character.    WUlson  v.  BetU,  4  Denlo.  201 ;  Clapp  v. 
BTomagham,  9  Cow.  5S0.   In  our  Judgment  the  plaintiffs  have  a  good  and 
marketable  title,  without  resort  to  adverse  poosession.    But  with  it,  and  in 
view  of  the  great  length  of  time  which  has  elapsed  since  David  Reynolds* 
death,  they  have  an  entirely  unexceptionable  title.    The  judgment  should 
tbuefore  be  reversed,  and  a  new  trial  ordered,  with  coats  to  the  appellants, 
to  aUde  the  event. 

Yah  Bsasvn,  F.  J.,  ooncon. 

Bradt,  J.  I  concur  on  the  gtoond  that  Uia  title  Iqr  adrene  poHeaaltm 
was  sufficiently  made  ont. 

▲FPKAL  ntOH  DBNIAI.  OF  MOTION  TO  SUBMIT  FUKTHKE  FUTDINOS. 

Barbett,  J.  In  view  of  the  decision  upon  the  main  appeal  from  the 
Jndgment,  it  would  be  unprofitable  to  consider  the  question  of  practice  here 
presented.  This  appeal  shoold  therefore  be  dismissed  as  onneceasary,  wltb- 
oot  coats.   All  concur. 


Dbtbb  v.  Brown. 

(Supreme  Court,  QtnenH  Term,  fourth  Department   Februar;  11,  I860.) 

■nCITTOBS  AKT>  AdmIHIBTBATOBS— SpBOIAI.  PBOOBBQINOft— StIPUUTIOKS. 

In  a  special  prooeedlng  to  determine  the  ralUUty  of  olahns  against  a  d«oedent*8 
eauta.  the  parUes  stlpnlated  tiiat  the  cdatnuut  shoold  serve  a  oomplalnt,  and  the 
ezeontor  his  answer,  and  that  the  issues  thus  made  should  be  refeirM.  HIdd  that, 
after  the  hearing  before  the  referee  on  the  Issues  made  b7  the  pleadings,  the  axeo- 
utor'B  motion  to  amend  his  answer,  so  as  to  set  np  the  statute  of  limitations,  should 
be  allowed  without  inipoBtng  on  him  the  oosts  of  the  action  so  far  Inonrred;  it  ap- 
pearlns  that  the  stipviatlon  was  hastily  drawn,  and  that  the  executor  did  not  anp- 
poee  that  It  changed  the  general  rule  In  special  pnweedlngs,  allowing  any  dofsaas 
at  the  hearing,  whether  pleaded  or  not. 

Appeal  from  special  term,  Herkimer  county. 

Action  by  £mma  £,  Dryer  against  £lon  O.  Brown,  as  surviving  executor 
if  Harvey  Barnard,  deceased.  For  the  facts,  see  5  N.  T.  Supp.  486.  The 
oatter  la  a  apecial  proceeding  to  determine  the  validity  of  cei-taln  claims 
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agatnat  the  eatate  of  the  deceased,  oonstsUng  of  four  promissory  notes.  Tha 
parties  entered  into  the  following  stipulation,  (page  ^7:}  "It  la  herebystip- 
alated  by  and  between  the  parties  and  ttaelr  attorneys  in  the  aboTo^titled 
matter  that  the  claimant  shall  serve  a  complaint  setting  forth  her  claim,  and 
the  defendant  herein  shall  serve  an  answer  in  the  same  manner,  and  subject 
to  the  same  rules  of  law,  as  though  the  action  was  pending  upon  service  of 
summons  in  the  supreme  oourt,  and  that  the  Issues  genemlly  shall  be  snbtnlt- 
ted  to  a  referee,  and  the  caase  tried  therein  and  thereunder,  with  the  sama 
force  and  effect  as  though  the  action  was  pending  In  the  supreme  court,  ex- 
cepting the  subject  of  costs.*'  The  executor  accordingly  answered  the  com- 
plaint, but  failed  to  set  up  the  statute  of  limitations,  ^ter  a  hearing  before 
a  referee  and  an  appeal  to  the  general  term,  the  executor  moved  to  amend  his 
answer,  and  also  for  an  Inspection  of  the  notes  on  which  the  claims  are  based, 
as  well  as  certain  tetters  regarding  them  written  by  deceased  to  plaintiff.  Ths 
following  opinion  was  Hied  at  special  term: 

"Williams,  J.   If  this  was  in  fact  an  action,  and  not  a  reference,  unda 
the  statute,  of  a  disputed  claim  against  an  estate,  the  rule  as  to  costs  would 
then  1)0  clear,  and  I  should  have  no  question  as  to  the  terms  to  be  imposed  u 
a  condition  of  the  proposed  amendment  of  the  answer.    Tiie  dlffleuity  arises 
out  of  the  peculiar  terms  of  the  stipulHtion  entered  into  between  the  parties, 
which  seem  to  make  the  case  an  action  as  to  everything  excepting  costs,  and 
to  leave  the  qnestion  of  coats  to  be  determined  as  though  the  case  were  sUll 
a  reference  under  the  statute;  and  In  this  condition  of  things  It  Is  not  quite 
clear  what  the  effect  of  this  decision  by  the  general  term  as  to  costs  is;  wbat 
Is  meant  by  the  words,  'costs  to  abide  event,' — whether 'to  abide  event' 
means  to  abide  the  final  direction  by  the  court  as  to  coets,  or  the  flnal  result 
as  to  the  recovery  of  the  claim.   By  reason  of  this  uncertainty  resulting  from 
the  stipulation  of  the  parties,  I  do  not  think  the  amendment  proposed  should 
be  allowed  without  clearly  protecting  plaintiff.  This  defense  might  havebeea 
alleged  in  the  defendant's  answer  when  originally  made.   If  the  stipulatioD 
had  not  been  made,  the  defense  could  have  been  urged  without  a  formal  state- 
ment of  it  in  a  pleading.    When  the  parties  made  the  stipulation  they  evi- 
dently, for  some  unaccountable  purpose,  saw  fit  to  change  the  nature  ot  the 
case,  and  provide  the  issues  shoald  be  made  up  by  pleadings  with  as  much 
formality  as  in  a&  action.   Therefore  it  Is  very  likely  neoessaiy  this  defense 
shoald  be  in  the  answer  In  order  to  be  urged  by  the  defendant.   It  Is  notqoits 
apparent  to  me  why  this  defense  was  not  originally  put  in  the  answer.  I 
should  think  It  was  not  then  understood  lobe  available,  1^  reason  of  payments 
Indorsed  upon  the  notes,  which  were  not,  perhaps,  upon  the  trial,  proved  to  have 
been  made,  though  Indorsed.   While  I  am  Inclined  to  allow  the  amendment 
to  be  made,  I  think  I  should  not  permit  it  except  upon  the  same  terms  I  would 
impose  if  the  rule  as  to  costs  in  an  action  was  fully  applicaUe  to  tha  case. 
Buch  terms  would  be,  all  costs  and  disbursements,  as  in  an  action,  from  the 
-commenoement  of  the  first  trial  until  the  present  time.  Including  910  coats  of 
this  motion.   These  costs  should  be  paid  as  a  oondiilon  of  being  allowed  to 
amend,  and  within  20  days  from  the  date  of  the  Bervica  of  a  copy  of  tbe  order, 
with  notice  of  Its  entry. 

"The  note  upon  which  plaintiffs  daim  is  founded  should,  at  a  convenient 
time  before  the  new  trial  begins,  be  deposited  with  the  county  derk,  or  some 
one  agreed  upon  by  tbe  parties,  so  the  defendant  can  examine  them,  and  have 
them  examined  by  his  witnesses.  An  order  to  this  effect  should  be  madei  If 
the  connsel  cannot  agree  upon  its  terms,  I  will  have  to  settle  it  for  mjsdt 
It  does  not  seem  to  me  the  court  should  order  any  discovery  as  to  the  letters 
written  by  the  deceased,  in  custody  of  the  plaintiff.  J>iek  v.  PhiUipa,  41 
Hun-,  608;  Bttohter  v.  TUtinghast,  43  Hun,  95.  An  order  In  aooordanoe  with 
the  suggestions  herein  made  will  be  proposed,  and  agreed  upon  bj  counsel  as 
toform,andsubmitted  to  me  for  signature.** 
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From  that  portion  of  tbe  ordn  impoBtng  on  him  tbfi  eosts  to  fur  Inonmdf 

Uie  execntor  appeals. 
Argued  before  Hakdix,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 
B.  A  Mathetoa,  for  appellant.   Saylee,  SearZg  tt  Saylea,  for  respondent. 

HABDDf.  F.  J.   At  our  April  term.  In  1889,  we  reversed  the  Judgment  and 
orders,  (5  N.  T.  Supp.  486.)  and  In  the  language  of  the  order  of  reversal  an 
tbefolloving  words:  '*A  new  trlnl  Is  hereby  ordered  before  another  refereew 
and  the  present  reference  to  Hon.  Theodore  W.  Dwight,  referee,  is  vacated, 
with  costs  to  abide  tbe  event  of  the  above-entitled  matter."  That  order  seems 
to  have  been  Qled  in  the  clerk's  office  of  Oneida  county  on  the  Slat  day  of  May, 
m89.   Thereafter  the  defendant  gave  notice  of  a  motioa  for  leave  to  amend 
his  answer,  so  as  to  set  up,  "or  be  allowed  in  proper  form  to  plead  the  stat- 
ute of  limitations;"  "or  for  such  other  or  further  order  or  relief  as  to  the 
court  may  seem  Just."    Leave  was  granted  to  serve  an  amended  answer, 
"setting  forth  the  statute  of  limitations,  upon  payment  by  defendant  to  plain- 
tiff's  attorneys  of  all  plalntlfTs  costs  and  disbursements  in  the  action,  from 
the  service  of  notice  of  trial  until  the  present  time,  with  ^10  costs  of  this  mo- 
tion in  addition  thereto;  said  costs  and  disbursements  to  be  taxed  by  the  clerk 
upon  the  usual  notice,  and  to  be  allowed  to  the  same  extent  and  amounts  as 
a  plaintiff  would  be  entitled  to  if  awarded  costs  and  disbursements  in  an  no- 
tion tried  before  a  referee,  and  appealed  and  decided  at  general  term,  wiUi 
91D  motion  costs  In  addition  thereto.    These  costs  shall  be  paid  as  a  condition 
of  being  allowed  to  amend;  aud,  within  twenty  days  from  date  of  service  of 
the  copy  of  this  order,  with  notice  of  its  entry,  unless  said  costs  are  paid  aa 
above  provided,  the  motion  for  leave  to  amend  is  denied,  with  610  costs,  to 
be  paid  by  defendant  to  plaintiff."    There  Is  an  appeal  from  that  portion  of 
tlie  order  which  we  havQ  quoted.    The  learned  Judge  at  special  term,  in  deal- 
ing with  the  question  presented  by  the  application  to  amend  the  answer,  and 
In  considering  the  rule  as  to  costs  in  case  the  applicatlcm  was  granted,  found 
some  perplexity,  and  be  observed:  "The  difQculty  arises  out  of  the  peculiar 
terms  of  the  stipulation  entered  into  between  the  parties,  which  seems  to  make 
tbe  case  an  action  as  to  everything  excepting  costs,  and  to  leave  the  question  of 
costs  to  be  determined  as  though  the  case  were  still  a  reference  under  the  stat- 
ute; and  in  this  condition  of  things  it  is  not  quite  clear  what  the  effect  of  tbe 
decision  by  the  general  term  aa  to  costs  la. — what  is  meant  by  the  words 
■  costs  to  abide  event.*   Whether  '  to  abide  event '  means-  *  to  abide  the  final 
direction  bythe  court  as  to  costs,*  or  'the  dnai  result  as  to  the  recovery  of  the 
claim.'    By  reason  of  this  uncertainty,  resulting  from  the  stipulation  of  the 
parties,  I  do  not  think  tbe  amendment  proposed  should  \m  allowed  without 
clearly  protecting  plaintiff.    Tliis  defense  might  have  been  alleged  in  the  de- 
fendant's answer  when  originally  made.   If  the  stipulation  had  not  been  made, 
the  defense  might  have  been  urged  without  a  formal  statement  of  it  in  a 
pleading.   «   *   «  While  I  am  Inclined  to  allow  the  amendment  to  tie  made, 
1  think  I  should  not  permit  it,  except  upon  the  same  terms  I  would  impose  if 
the  rule  as  to  costs  in  an  action  was  fully  applicable  to  the  rase."  Doubti^l 
the  observation  of  the  learned  judge  to  the  effect  that,  if  there  had  been  no 
stipulation,  and  no  pleadings  under  the  stipulation,  this  being  a  special  pro- 
ceeding, aoy  defense  which  the  party  had  could  Iiave  been  availed  of  upon 
the  hearing.    Roe  v.  Boyle,  81  N.  Y.  iJ07;  Bucklin  v.  Chapin,  1  Lans.  4^. 
Whether  the  defendant,  who  is  an  executor,  will  be  liable  for  costs  in  this  ac- 
tion, cannot  now  be  determined.    It  cannot  now  be  said  that  his  defense  ia 
unreasonable,  or  that  costs  will  finally  be  adjudged  against  him  as  an  execu- 
tor.   Hopkins  v.  Lott,  111       Y.  577,  19  N.  E.  Eep.  273;  Pursell  v.  Fry, 
19  Hun.  595;  HarrUon  v.  Ayers,  18  Hun.  336. 

TiM  notice  of  motion,  as  we  have  already  quoted  it,  was  broad  enough  to 
allow  the  special  term  to  vacate  tbe  stipulatlou  in  respect  to  pleadings 
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Whether  the  sUpulation  as  to  pleadings  shoald  have  been  vacated  or  not  waa 
a  question  properly  before  the  special  term.  In  the  opinion  which  we  deliv- 
ered when  this  rase  was  before  ds  apon  appeiit.  we  referred  to  the' force  and 
effect  to  be  given  to  the  stipalation.  as  It  then  stood  in  the  CHse.  However, 
in  doing  so,  we  observed*  viz.:  "It  the  defendant  shall  be  advised  that  the 
stlpaliUion  ought  not  to  remain,  or  that  he  had  no  right  to  w^ve  the  statute 
of  limitations  as  a  defense,  and  in  doing  so  tias  exceeded  hia  authority  as  aa 
executor*  and  can  make  a  properoaae  for  relief  from  thestipulsd<m*  heshould 
present  such  case  to  the  speciiil  term,  and  ask  to  vacate  the  stipah^on,  or  to 
be  at  liberty  to  amend  his  answersettlng  up  the  statato  of  limitations.  Dayt 
Sarr.  818;  Will.  Ex*ra,  817;  WUIoox  v.  JSmith,  26  Barb.  855."  5  N.  T.  Sapp. 
489.  The  qnesUon  of  whether  the  stlpolatlon  might  have  been  vacated  or 
not  in  resimt  to  the  service  of  pleadings  was  therefore  properly  before  the 
■peclal  term.  In  an  affidavit  need  upon  the  motion,  referring  to  the  origin 
of  the  stipulation,  there  is  found  this  passage:  **  The  stipulation  providing  for 
pleadings  was  very  hastily  drawn*  while  plaintiff's  counsel  was  anxious  to 
take  a  train  for  tlie  west.  It  was  never  maturely  oonsidered.  Defendant 
waa  not  consulted  in  regard  to  it  until  after  it  had  been  mwle.  It  waa  made 
on  the  spur  of  the  moment.'*  In  a  veritted  petition  of  the  defendant,  the  ex- 
ecutor, which  was  used  upon  the  motion,  there  may  be  found  this  pnaaase: 
"When  this  proceeding  was  commenced,  deponent  was  advised  to  allow  the 
stipulation  above  spedfled.  r^arding  the  service  of  pleadings,  to  be  made,  and 
was  advised  and  supposed  tiiat  said  stipulation,  and  the  said  answer  to  the 
amended  complaint  Qrst  served  herein,  would  not  prevent  defendant  from  re- 
lying upon  the  statute  of  limitations,  or  from  claiming  tluit  said  plaintifTs 
idalma  were,  or  part  of  them  were,  outlawed;  tliat  deponent  was  advised  this 
was  a  special  proceeding,  and  that  *  *  *  any  defense  appearing  on  tbe 
trial  could  be  relied  upon  whether  pleaded  or  not,  •  •  •  *  and  deponent 
and  his  counsel  did  not  suppose  there  was  any  trouble  about  the  pleading,  or 
that  the  statute  of  limitations  could  not  be  relied  upon ;  that.  If  there  bad 
been  any  euch  question  suggested  upon  the  trial,  deponent  and  Us  counsel 
would  have  asked  to  amend  the  answer  to  allege  the  neoessaiy  defense  in  that 
regard,  but  deponent  was  taken  entirely  by  surprise  when  the  referee  reported 
saM  notes  were  sustained  because  the  statute  of  limitations  was  not  pleaded." 
It  is  also  stated  upon  the  oath  of  the  executor  that  he  had  "no  authority  from 
any  of  said  legatees  to  waive  said  statute  of  limitations,  and  deponent  la  ad* 
vised  and  fears  he  may  be  held  personally  liable  for  said  notes  and  Moounts, 
it  Uie  same  are  established  upon  any  such  eridenoe  as  was  offered  on  the 
other  trl^,  and  allow  to  pass  on  account  of  lade  of  ideading  of  the  statute  of 
limitations." 

To  contradict  the  facts  thatare  stated  in  thequestions  which  we  have  made, 
we  find  nothing  In  Uie  opposing  papers.  We  thwefore  think  the  special  term 
might  properly  have  assumed  that  the  facts  stated  In  the  moving  papers  were 
established.  Under  snch  drcumstancea,  we  think  It  would  have  been  proper, 
and  within  the  discretion  and  power  of  a  special  term,  to  have  vacated  tbe 
stipnlaliou  in  respect  to  the  pleadings,  and  allowed  this  special  proceeding  to 
stand  upon  the  ordinary  practice  which  obtained  In  respect  thereto.  It  was 
not  within  the  contemplation  of  the  parties  to  change  this  special  proceeding, 
in  Its  essential  nature,  by  the  stipuhUion  which  was  entered  into  in  respect  to 
ttie  pleadings  by  the  attorneys. 

These  vie  ws  may  properly  lend  to  a  reversal  of  so  much  of  the  order  as  allows 
the  defendant  to  serve  an  amended  answer  upon  payment  of  costs,  (all  that 
part  of  tbe  order  appealed  from;)  and  thu  order  of  tbespeclal  term  is  amended, 
ao  as  to  vacate  the  stipulation  as  to  pleadings,  and  striking  out  the  pleadings 
had  thereunder,  and  allowing  the  proceeding  to  stand,  to  be  governed  by  tbe 
usual  practice  applicable  In  such  cases.  The  order  of  the  special  term  is  modi- 
fied by  striking  therefrom  all  the  provisions  as  to  the  amended  answer,  and 
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pjiyment  of  costs  u  a  condition  of  serving  tbe  same,  and  inserting  therein  a 
provision  v^cnting  tbe  stiptilntion  as  to  pleadings,  and  striking  ont  the  plead- 
ings bad  under  tlie  stipulation,  and,  as  so  modified*  affirmed,  without  costs 
to  either  party  of  the  moUon,  or  apon  this  appeal. 

Hbkwih,  J.,  not  voting. 

Martin.  J.,  (concurrinif.)  On  the  25th  day  of  June,  1889,  the  appellant 
made  a  motion  at  the  Herkimer  special  term  for  leave  to  serve  an  amended 
answer  In  this  proceeding,  for  an  inspection  and  discovery  of  certain  notes 
and  letters  claimed  to  be  In  the  respondent's  possession,  or  for  such  other  or 
further  order  or  rdlef  as  to  the  court  might  seem  Just.  The  court  granted  the 
appellant  leave  to  serve  an  amended  answer,  on  condition  that  he  pay  all  the 
respondent's  eosts  and  disbursements  from  tJie  service  of  notice  of  txiaX  nnUl 
tbe  date  of  sneh  ordw,  with  $10  costs  of  the  motion;  such  costs  and  dlsbnrse- 
ments  to  be  allowed  at  tbe  same  extent  and  amount  as  a  plaintitE  would  be 
eotltled  to  If  awarded  costs  and  disbursements  in  an  action  tried  before  a  ref- 
eree, and  appealed  and  decided  at  general  term.  Tbe  discovery  and  Inspec- 
tion was  granted  as  to  the  notes,  bat  denied  as  to  the  letters.  The  appellant 
appeals  from  that  portion  of  the  order  which  denies  an  inspection  of  tiie  let- 
ten,  and  also  from  that  part  of  the  order  which  Imposes  the  payment  of  costs 
to  the  respondent  as  a  condition  of  leave  to  serve  an  amended  answer  herein. 

I  concur  in  the  qiinion  of  Hardin,  F.  J.,  that  the  order  appealed  from 
should  be  modified  by  striking  therefrom  all  tbe  provisions  as  to  the  amended 
.  answer,  and  payment  costs  as  a  condition  of  serving  the  same,  and  Insert- 
ing therein  a  provision  vacating  the  stipulation  between  tlie  parties  as  to 
pleadings,  and  striking  ont  the  pleadings  served  in  parsnanoe  of  such  stlpu- 
laUon.  This  leaves  for  consideration  only  that  part  of  the  order  which  denies 
an  inspection  of  the  letters.  A.n  examination  of  the  papers  read  upon  this 
motion  leads  me  to  the  conclusion  that  the  order  relating  to  the  inspection 
and  dlflcoveiy  q<  such  letters  and  notes  was  proper,  and  should  be  nmrmed. 
I  therefore  ooneur  In  the  opinion  of  Hardin,  F.  J.,  that  the  order  should  be 
modified  as  therein  stated,  and,  as  modified,  should  be  afflrmed.  without  costs 
to  sttber  ftat^  of  the  motion  or  upon  this  appeaL 


Chester  v.  Jumbl  et  al. 

(Atprvme  Cowt,  Omeral  Term,  Firtt  Dtpartmmt.  Fabmary  14,  UeOi) 

■aw  TaiAXf— NawLT-DisoovnKD  Evromca. 

C  C.  recovered  propert7  for  the  hetra  of  J.,  under  an  agreement  that  he  stumld 
have  47)4  per  cent,  of  the  amoont  recovered.  After  making  the  agreement,  but 
before  recovering  the  property,  C  C.  made  an  agreement  mth  B.,  whom  he  bad 
eonployed  to  discover  the  neirs  of  J.,  wherehr,  *'ln  oonslderatlon  of  the  servioes 
renOM^  in  dIeoovnInK  tbe  heirs  of  J.,  and  m  settling  wltb  ttiem,  In  advanoe, 
the  ba^  of  tbe  [above]  contract,  **  B.  was  to  iMtve,  «£  tbe  47^  per  cent,  iyf  per 
cent,  and,  on  certain  oontloganoies,  10  per  cent  O.  C  also  made  agreements 
with  other  persons,  securing  to  tbem  snares  of  his  Interest  In  the  agreement 
with  the  heirs  of  J.   In  an  action  to  settle  dispotes  as  to  the  amounts  the  various 

Krtiee  were  entiaed  to,  it  was  adjudged  that  B.  was  entitled  to  TV  per  cent 
ereafter  the  attorney  of  B.  gave  D.  C.  an  option  to  buy  tbe  interest  of  B.  within 
■  aix  months.  Towards  tbe  enaof  that  period,  D.  C.  avuled  himself  of  the  option, 
and  paid  the  money.  Thereafter  C.  C.  moved  to  set  aside  that  part  of  the  jndgment 
giving  B.  7K  per  cent,  and  for  a  new  trial,  on  the  ground  that,  before  he  agraed  to 
give  B.  the  <  W  per  cent,  the  latter  falsely  represented  to  him  that  the  heirs  of  J. 
bad  agreed  tnat  B.  should  have  that  amount  of  tbe  47V  per  cent  to  he  allowed  for 
reoovering  the  property-  The  affidavit  of  C.  C,  showed  that  he  had  discovered  this 
abovt  the  time  the  option  was  given  to  D.  O.  AfBdavits  were  made  by  B.*a  attor- 
mtf  and  bj  D.  O.  Uiat  tbeiy  informed  C.  0.  of  tbe  option,  and  of  the  time  When  the 
payment  vronld  be  made,  bat  that  he  sidd  nothing  of  objeotlon  to  B.*s  claim. 
It  fttrUMT  appeared  tbat  C.  C.  was  unfriendly  to  D.  C  field,  tiiat  a  new  trial  was 
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properly  denied,  as  the  conduct  of  C.C.  showed  so  intention  to  defraud  D.C.: 
moreorer,  the  oontract  itself  showed  tbat  C.  G.  was  not  Indooed  to  mato  tt  by  re*- 
•OB  of  any  aueli  misrepresentations,  but  In  ooaalderation  of  aorrioM  thenta  ■P*'^ 
Ified. 

Appeal  from  special  term.  New  York  comity. 

Action  by  Stephen  M.  Chester  against  Francois  Henry  Jumel  and  otber> 
to  delermfne  the  mpective  interests  of  parties  to  a  fond.   Charles  A.a* 
Chainbrun  and  othera  appeal  from  an  order  denying  his  motion  for  a 
trial.    For  former  reports  see  5  K.  Y.  Supp.  809  et  teq.,  and  7  ])(.  T.  Sopp- 
949,  mem. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Wheeler,  Cortea  A  Qodkin,  {Everett  F.  Wh«eier,  of  connsel, )  for  appellant*' 
Bdtoard  Winalow  Falge,  for  respondent. 

Daniels,  J.   The  appellant  Chambrun  entered  into  an  agreement  with 
tain  persons  known  as  the  "heirs  of  the  Jumel  estate,"  by  which  they  ^^fr_ 
to  transfer  to  him,  and  did  in  fact  transfer,  47|  per  cent,  of  the  reaiil' j*] 


gill  proceedings  commenced  to  establish  -Iheir  right  to  participate  in  the 

lel.    This  appellant  ent&i^  Into  various  agreement*  ''fvz 
other  peiBons,  securing  to  them  shares  of  the^terest  to  be  acquired  , 


bite  of  Stephen  Jumel. 


under  his  agreements.   Before  the  agreement        made,  Stanislaus  lo 
geois  had  ^en  employed  by  Chambrun  to  aaceiWn  and  discover 
heirs  were  of  this  Jumel  estate.    Both  himself  aSd  these  heirs  r**'*^*~A._ 
France,  and  Chambrun  promised  Le  Bourgeois  a  coai|nBation  for  the  F««' 
formaoce  of  this  service.   He  did,  to  a  certain  extent%erforui  the 
and  ascertained  the  names  and  residences  of  persons  susfttoing  the  relation 
of  heirs  to  the  deceased  Stephen  Jumel;  and  it  was  after  tli?t  the  agreemep' 
was  entered  Into  between  Cliambrun  and  the  heirs,  securingw  him  this  4'f 
per  cent,  of  the  property  to  be  recovered  by  his  efforts  anil'teterposjtioD- 
After  the  making  of  the  agreement  with  the  heirs  in  this  manntS^hambriu 
entered  into  an  iigreement  with  Bourgeois,  securing  to  blm  7|^^^7 
the  proceeds  given  to  him  by  his  agreement  with  the  heirs  of  SLepl\£'|''>^' 
Legal  proceedings  were  Instituted,  which  finally  resulted  in  the  recoV  "'^ 
large  amount  in  favor  of  these  heirs,  and,  to  the  extent  of  47}  per  ceatl 
bruii,  and  those  to  whom  he  had  parted  with  various  shares  of  his 
were  interested  in  the  property  so  recovered.    A  dispute  arose  betweei? 
persons  and  the  heirs  concerning  the  amounts  which  they  were  respecTl 
entitled  to  receive,  and  to  settle  those  disputes  this  action  was  brougtit. 
Issues  in  the  action  were  referred  to  a  referee,  and  were  heard  and  decldedL^ 
him,  and  bis  6nal  report  was  made  in  May,  1888,  and  judgment  has  \>eeii  e 
tered  upon  that  report. 

'So  serious  contest  appears  to  have  arisen  in  the  litigation  as  to  tlie  right 
Bourgeois  to  receive  7^  per  cent,  of  the  amount  which  Chambrun  waa  entit) 
to  under  the  oontract  obtained  by  him;  and  tbat  waa  Anally  allowed  by  t 
referee,  and  by  the  judgment  !n  this  action,  owing  to  the  force  tmd  efT 
wliich  the  agreement  between  Chainbrun  and  Bourgeois  was  deemed  entit 
to  receive.    After  the  recovery  of  this  judgment,  and  in  September,  18 
Cliambrun  has  stated  in  his  affidavit  that  be  discovered  the  fact  to  be  t 
Bourgeois  waa  not  entitled  to  receive  this  7J  per  cent,  by  reason  of  any  ag 
meni  miide  between  himself  and  the  heirs  of  Jumel;  and  it  is  stated  by 
that  Bourgeois  represented  to  him,  before  any  concession  of  the  7^  per  <, 
was  made,  that  he  had  such  an  agreement  with  the  heirs  of  Jutnel. 
after  the  discovery  of  the  alleged  fact  that  no  agreement  whatever  existtj 
tween  Bourgeois  and  the  heirs  of  Jumel,  and  in  December,  1888.  xrj 
was  made  to  vacate  so  much  of  the  judgment  as  secured  to  Bourgeois 
per  cent.,  and  to  direct  a  new  trial  on  the  ground  of  this  newly-disc 
evidence.   But  this  motion  was  dented  in  the  month  of  KovembeiJ 
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To  resist  Uw  moUoD  It  was  shown  thattbe  defendant  BongUu  Gaixipbell  had, 
in  AprU.  1888,  reeelTed  from  Samuel  L.  U.  Barlow,  who  was  one  of  the  at- 
torneov  representing  Bourgeois,  an  option  for  the  parehase  of  the  claim  secu  red 
to  him  hj  tha  Judgment,  any  time  within  six  months,  for  the  sum  of  915,000 
and  interest.  Towards  the  but  of  October,  1888,  it  is  shown  by  the  affidavit 
of  Barlow,  as  well  as  that  also  of  Gampbdl  himself,  that  tbe  latter  elected  to 
avail  himself  of  tbe  option  in  this  muiner  secured,  and  tlien  paid  to  Barlow, 
upon  tbe  purchase  price  of  the  interest,  the  sum  of  S5.000;  that  the  residua 
of  the  purchase  money  remained  unpaid  until  the  7th  of  December,  1888,  when 
it  was  paid  by  Mr.  Aahbel  Green,  who  had  taken  an  assignment  ctf  this  inter* 
est  Id  the  judgment  from  Ciunpbell.  From  the  affidavit  of  Barlow,  it  ap- 
pears that  ^ambran  was  informed  1^  him  of  the  existence  of  this  option  In 
nvor  4^  Uie  defendant  Campbell  soon  after  it  was  given.  The  defendant 
Campbell  has  also  sworn  to  conversations  between  himself  and  Chambrun 
conoemiag  the  futit  of  this  option,  and  he  has  stated  that  the  question  of  the 
validly  of  the  claim  of  Bourgeois  came  up  frequently  in  negotlattens'relat- 
Ing  to  tbe  settlement  of  the  Utigation,  but  that  Chambrtin  at  no  time  inti- 
mated to  him  that  there  existed  any  ground  ei  objection  to  the  claim,  except 
that  which  had  been  made,  and  was  necessarily  disposed  of.  upon  the  trial  Iw- 
fore  the  referee.  The  affidavit  of  Barlow  establishes  the  further  fact,  also, 
that  in  the  early  part  of  December  he  had  a  conversation  with  Chambrun,  ia 
which  tiie  bitter  inquired  if  the  remaining  sum  of  money  to  be  paid  under  the 
option  had  in  fact  been  paid,  and  waa  then  infm-med  that  it  would  be  paid 
that  day,  or  the  day  following,  according  to  the  agreement;  but  this  affiant 
states  that  Chambrun  in  no  way  informed  him  of  any  defect  lA  the  claim  of 
Bonrgetds,  or  ol  any  defense  eating  against  It,  or  that  the  sgreement  from 
bimsalf  had  been  obtained  by  means  of  false  representations. 

Chambrun.  in  his  ^davit,  states  that  he  discovered,  tn  September,  I888| 
that  no  agreement  had  been  mnde  between  the  heirs  of  Jumel  and  Bourgeois 
to  give  to  him  this  sum  ot  7}  per  cent,  of  the  amount  mentioned  in  thdr 
agreement  with  Chambrun.  It  is  plain,  therefore,  from  these  affidavits  that 
Obaabrun  acquired  itnowledge  of  the  fact  that  Campbell  had  secured  this 
optloD  sotm  after  tbe  time  when  it  was  given,  and  that  he  himself  discovered 
that  no  such  agreement  had  been  made  with  the  heirs  of  Jumel  as  he  states 
Bouigeiris  to  have  n^resented  to  him  bad  been  secured.  This  waa  before  any 
of  the  money  bad  been  paid,  either  by  Campbell  or  Green,  to  obtain  the  titie, 
which  then  depended  upon  the  performance  of  the  terms  of  the  offer,  and  yet 
Cauimbran  made  no  disclosure  or  representiiUon  of  the  fact,  stated  to  have 
been  discovered  by  him.  to  the  defendant  Campbell,  or  of  bis  disposition  on 
that  account  to  question  so  much  of  the  judgment  as  provided  Cor  the  pay- 
ment of  this  claim  to  the  defendant  Bourgeois.  From  the  information  be 
bad  secured,  be  knew  about  the  time  when  the  six  months*  option  would  ex- 

ftire,  and  he  had  reason  to  believe,  inasmuch  as  the  price  lo  be  paid  for  the 
Dtereet  secured  to  Bourgeois  under  tbe  judgment  was  very  much  less  than 
ilie  claim  itself,  that  the  option  would  be  performed,  and  the  Interest  acquired 
noder  it  by  the  defendant  Campbell.  Yet  he  at  no  time  gave  him  the  least 
information  or  intimation  that  lie  should  attempt  to  open  so  much  of  tbe 
judgment  as  secured  this  claim,  and  again  contest  it  on  the  ground  that  it  had 
no  actual  existence.  This  failure  on  his  part  to  disclose  what  he  states  be 
had  discovered,  and  bis  intention  to  apply  for  an  opportunity  of  resisting  the 
enfbrcement  of  so  much  of  the  judgment,  there  is  reason  to  believe,  as  he 
bad  become  unfriendly  with  the  defendant  Campbell,  was  Intended  to  permit 
him  to  pay  out  the  money  which  was  payable  under  the  option,  and  after  that 
to  prevent  bis  recovery  of  the  amount  through  the  assignment  of  the  interest 
which  was  to  be  given  to  him.  He  knew  all  the  facts  and  what  was  in  tbe 
future  to  take  place,  and  in  no  maoner  conveyed  to  Campbell  tiie  information 
wbloh  be  himself  understood  would  be  ne(»ssary  to  protect  him  a^nst  loss; 
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and  to  permit  blm  after  that  to  Taeate  so  much  ot  the  Judgment,  and  litigate 
this  claim  agalu,  would  secure  to  faim  the  advantage  of  this  dislngennous  con- 
duct on  his  part.  It  he  Intended  to  question  the  right  of  Campbell  nnderthe 
option  to  the  acquisition  of  the  interest  of  Bourgeois  in  the  judgment,  rea- 
sonable fairness  required  on  his  part  that  he  should  have  impart«l  informa- 
tion of  the  existence  of  that  intention  to  Campbell  before  this  money  was 
partially  piiid  over  by  him  to  Barlow,  and  before  the  residue  was  paid  by  Mr. 
Green.  The  conduct  of  the  defendant  Cbambrun  appears  to  have  been  actu- 
ated by  the  intention  to  deceive  and  mislead,  for  be  was  informed  by  Barlow 
an  to  the  amount  remaining  unpaid  In  the  early  part  of  December,  and  that 
it  was  to  be  paid  that  day  or  the  next  day,  to  complete  ttie  rights  dependent 
upon  the  option.  It  is  not  too  much  to  infer  from  the  facts  whieh  ttie  afflda- 
Yits  have  proved  to  have  taken  place  that  Cbambrun  Intended  that  Campbell 
shoDld  aet  in  ignorance  of  what  be  states  to  have  been  his  discovery  and  In- 
tention in  fulfilling  the  terms  of  the  option,  and  then  should  he  deprived  of 
the  advantage  expected  to  be  thereby  secured  tlirough  the  success  the  ap- 
plication for  a  new  trial  on  the  ground  of  newly-discovered  evidence.  This 
would  be  a  fraud,  if  it  should  be  allowed,  upon  Uie  defendant  Campbell;  and. 
In  tlie  exercise  of  the  wholoome  discretion  which  has  been  vested  In  the 
courte  over  applications  of  this  description,  it  was  entirely  just  that  this  mo- 
tion should  be  denied. 

It  appears  further,  by  the  contract  entered  into  between  Cbambrun  and 
Bourgeois  on  the  10th  of  July,  1876,  that  it  had  not  been  induced  any 
understanding  or  Iwlief  on  the  part  of  Cbambrun  that  Bourgeois  had  entered 
into  an  agreement  witli  the  heirs  of  Jumel  fw  the  payment  to  him  of  this 
aam  of  7^  per  cent.  This  i^reement  was  made  soon  after  tliat  which  had 
been  originally  obtained  by  Chambrun  from  the  heirs  of  Jamel,  and  It  was 
embodied  and  expressed,  as  it  has  been  found  hj  the  referee.  In  the  ftdlowing 
language:  "Nsw  Tore,  10  July,  1876.  8ib:  Pursuant  to  the  oontract  made 
under  private  seal  between  the  heirs  Jumel  [named  Stephen  Jumel]  and  me, 
dated  Mont  Marsan.  20  of  April  of  this  year,  I  transfer,  aubstitute,  and  aban- 
don to  you,  of  the  forty-seven  and  a  half  per  cent,  which  are  given  to  me  in 
consideration  of  my  discovering  the  right  to  the  succession,  for  onnpensation 
and  expenses  in  the  matte/  of  recovering  said  inheritance,  tbe  sum  resulting 
from  such  event,  of  seven  and  one-half  per  cent.,  in  consideration  <tf  the  serv- 
ices yon  have  rendered  in  discovering  hrirs  of  Stephen  Jumel  who  wwe  un- 
known to  me,  and  in  settling  with  them  in  advance,  and  in  my  absence,  and 
in  my  name,  the  basis  of  the  contract  of  April  20th,  1876.  Believe  me,  sir, 
yours,  Adolph  ue  Chambrun.  P.  S.  If,  after  having  settled  with  the  paiv 
ties  interested  with  me  in  said  afTidr,  it  is  possible,  aftir  having  thus  taken, 
in  tbe  first  place,  personally,  for  a  sum  equal  to  (10%)  ten  per  eent,  on  the 
forty  per  cent.,  to  reserve,  which  t  hope  will  be  the  ease,  a  sum  in  addition 
to  the  forty  per  cent.  remiUning  after  the  transfer  to  you  of  (7|)  seven  and  a 
half  per  cent..  In  SHid  transaction,  I  will  bring  your  share  to  ten  per  cent.** 
And  from  the  statement  in  the  agreement  itself,  it  appears  not  that  the  agree- 
ment had  been  brouKht  about  to  compensate  Bourgeois  for  a  contract  entered 
into  between  himself  and  the  heirs  of  Jumel,  but  that  it  was  made  in  con- 
sideration  of  the  services  which  Bourgeois  had  rendered  for  Chambrun  In  dis- 
covering the  heirs  of  Jumel.  who  were  unknown  to  Chambrun,  and  In  settling 
with  theui  in  adVHnce  the  basis  of  the  contract  of  April  20, 1876.  This  is  a 
statement  of  a  distinct  and  different  consideration  from  that  mentioned  by 
Cbambru^i  as  the  one  for  which  he  was  induced  to  make  this  eonceesion  or  7^ 
per  cent,  to  Bourgeois.  Xo  such  consideration  is  in  any  mHuner  referred  to, 
as  that  the  heirs  of  Jumel  had  become  bound  to  pay  to  Bourgeots  this  74  per 
cent.  But  the  plain  concession  of  the  agreement  is  that  it  was  to  be  paid  to 
Bourgeois  for  the  services  which  he  bud  rendered  in  discovering  tlie  heirs, 
and  bringing  about  the  making  of  this  original  agreement;  and  that  agree- 
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meat  secured  to  Cbambrun  the  47^  per  cent,  nlreadj  mentioned.  In  this 
state  of  the  agreement  between  Chambrun  and  Boargeuls,  a  new  triiil  of  thia 
part  of  the  controversy  would  be  of  no  service  to  the  former ;  for  It  Is  entirely 
evident  that  he  has  not  been  induced  to  part  with  anything  under  the  belief  that 
Bourgeois  had  entered  into  an  agreement  with  the  heirs  of  Jumel  for  7^  per 
cent,  at  the  47i  secured  to  Chambrun.  Proving  that  Bourgeois  bad  falsely 
represented  to  Chambrun  that  he  had  an  agreement  with  the  heirs  for  7^  per 
per  cent,  woald  not  have  the  effect  of  annulling  the  agreement  made  on  the 
lOUi  of  July  upon  an  entirely  different  and  distinct  consideration.  That 
agreement,  by  its  terms,  was  not  for  the  payment  to  Bourgeois  of  any  sum 
agreed  to  be  given  to  him  by  the  heirs  of  Jnmel,  but  it  was  for  a  sum  agreed 
to  be  given  to  him  by  Chambrun  for  tlie  services  mentioned  by  Mm  in  the 
agreement  itself.  A  new  trial  of  so  much  of  the  action  as  included  this  7h 
per  cent,  would,  in  this  state  of  the  facts,  be  of  no  service  to  the  defendanc 
Chambrun;  for,  even  though  the  misrepresentation  was  made  as  he  has  stated 
it,  that  could  not  be  allowed  to  vacate  or  annul  the  agreement,  made,  as  it 
was,  upon  an  entirely  different  consideration.  On  the  12th  of  June,  lti83,  a 
further  agreement  was  made  between  Cbambrun  and  Bourgeois,  but  it  did 
not  change  this  preceding  agreement  of  the  10th  of  July,  1876.  It  provided, 
in  detail,  how  the  amount  should  be  secured  and  paid  to  Bourgeois,  and  was 
made  upon  the  basis  of  the  entire  validity  of  the  agreement  of  the  10th  of 
July.  Upon  this  ground,  as  well  as  that  arising  outof  the  conductof  Cham- 
brun himself  after  he  had  obtained  information  of  the  existence  of  the  op- 
tion, the  court  was  justified  in  denying  the  motion  for  a  new  trial;  and  the 
order  which  waamade  should  be  aflSrmed,  with  910  costSi  and  the  diabucae- 
■mts.  All  ooDoar. 


BoTHOHCLD  «.  Wilson  tt  al. 
(Atprwiw  Couvt,  Special  Term,  New  Torlt  County.  December,  VBtB.) 

i.  Com— Sbockitt— Daninuinra  ApPBAsma  BapAXinLT. 

Under  Code  ClvU  Proo.  N.  Y.  {  8278,  providing  tbei  *'the  undertaking  •  •  • 
mut  be  ezeoated  to  the  defeodantk"  several  defendants  cannot  uipear  separateljr, 
and  require  a  BOD-reeldent  |»lalntifl  to  give  a  separate  nndsrtakfng  to  seonxe  ue 
coats  of  each. 

&  SuiB— nXDEKTAKIKO — FlUCNe  WITHOUT  LsAVX  OT  COCBT. 

Whore  u  andertabing  to  Monro  oosts  Is  regular  In  all  reepeote  except  that  It  was 
flied  without  leave  of  oourt,  and  without  giving  defendants  an  opportanlty  to  be 
heard  as  to  the  amount  thereof,  such  undertaking  will  not  be  approved,  but  leave 
will  be  given  to  pUntlff  to  appqr  for  an  order  to  show  cause  wbjrhe  should  not  be 
permitted  to  file  a  soffioieut  undertaking. 

At  chambers.  Plaintiff  being  a  non-resident,  and  there  being  numerous 
defendants,  a  motion  was  made  to  require  plaintiff  to  furnish  separate  under- 
takings to  secure  each  defendant,  in  lieu  of  an  undertaking  given  by  plaintiff 
to  secure  all  the  defendants. 

ffonoitg  <t  HirthfitH^'  tot  plaintiff.  WOder,  Wilder  A  Lynah»  tor  defend- 
ant Wilson.   Bwnett  A  Whitney,  for  defendant  Lane. 

LAwaKNOH,  J.  Where  the  plaintiffs  are  non-residents,  and  there  are  two 
or  more  defendants,  they  cannot  appear  separately,  and  each  require  a  bond 
to  him  as  security  for  his  costs.  The  statute'  requires  only  one  bond,  which 
should  run  to  the  defendants,  and  is  for  the  benefit  of  them  ail.  L^toiek  r. 
ClinUmt  26  How.  Fr.  26.  That  case  was  decided  under  the  old  Code,  and 
counsel  have  not  referred  me  to  any  case  which  modifies  or  quaUflee  that  de- 
cisi<m. 

>Oode01vUFro&R.T.|am,pxOTldosthat'«theundartaklaC  *  *  *  ■mstbaez- 
•catad  to  Om  defendant  **  eto. 


Digitized  by  Google 


62 


HEW  YORK  BIU*PLEUEHT,  Vol.  10. 


[3iip.Ct 


In  these  cases,  it  appears  tbat  an  order  was  granted  ex  parte,  oh  the  mo* 
tlon  of  the  defendant  Wflson,  requiring  the  ptaintifF  to  give  an  undertaking 
in  the  sum  of  ^50*  to  be  applied  to  the  payment  of  the  costs  awarded  against 
tlie  plaintiff  to  the  said  defendant  Peter  K.  Wilson.  That  order  has  not  been 
complied  with.  The  undertaking  ({iven  on  the  12tfa  of  October.  1889.  being 
given  to  all  defendants,  and,  having  been  excepted  to  by  them  as  to  form  and 
sufflciency,  was  not  in  compliance  with  that  order.  The  andu-taklngs  now 
nnder  consideration  were  filed  voluntarily,  without  leave  of  the  court,  on  ths 
2d  of  December  instant,  and  are  in  the  sum  of  tLOOO  each,  to  secure  the  costs 
of  all  the  defendants.  This  undertaking  is  correct  in  form,  but,  having  bees 
filed  without  leave  of  the  court,  and  without  giving  the  other  party  an  oppor> 
tunity  to  be  heard  as  to  the  amount  of  the  undertaking,  X  cannot  approve  of 
the  same;  but  leave  will  be  given  to  the  plaintiff  to  apply  for  an  order  to 
show  cause  why  they  should  not  have  leave  to  file  an  undertaking  la  the  sum 
of  91.000  to  aecun  tiiedefendfintB  for  all  costs  whleh  may  be  awarded  to  tbem 
in  the  action. 


Moore  v.  Batus. 

(Buprmna  Court,  Qeneral  Term,  Second  DepartmmU.  Hay  U,  U90.) 

i.  Trbspass— Duuns— QooDs  Takbit. 

In  an  aotloa  for  tetapem  In  wronfffnUy  entering  on  ^alntUPs  nemlses  for  ths 
pnrpoee  of  oarrTins  away  persoou  propertiy  bnongiag  to  pluntilTa  inteitats, 
the  value  of  pWntiiPB  properliy  carrwd  away  defendant  mar  l>*  Iwdnded  In  ths 
damagoB. 

I,  Evmasan— Opiinoir— Valvb  or  Pbofsbtt. 

Any  person  koowing  the  valne  of  pergonal  property  may  teaUfy  to  Ua  oplnlM  as 
to  It*  value. 

Appeal  from  circuit  court,  Queens  county. 

Action  for  trespass  by  Elizabeth  A.  Moore  against  John  Baylis.  Thers 
was  a  verdict  for  plaintiff  for  t450.  From  the  judgment  entered  thereon,  d^ 
fendant  appeals. 

Argued  before  Babnard,  P.  J.,  and  Dteman  and  Fbatt.  JJ. 

B,  W.  Downing,  for  appellant.    WOiiam  B.  Be  Puy,  Cor  respondent. 

Dtehan,  J.  The  appeal  in  this  case  ts  destitute  of  merit.  The  defend- 
ant made  a  wrongful  entiy  upon  the  premises  of  the  plaintiff  fbr  the  purpose 
of  taking  some  articles  of  personal  {m^rty  which  he  claimed  belonged  to  his 
Intestate.  Such  unjostiflable  entry  was  sufficient  to  snstain  the  action,  and, 
.as  the  plaintiff  claimed  that  some  of  the  articles  carried  away  by  Uie  defend- 
ant belonged  to  her.  it  was  left  to  the  jury  to  And  whether  the  claim  was  well 
founded;  and,  if  such  was  the  finding,  then  the  jury  was  permitted  to  enhance 
the  damages  by  inclodlng  the  value  cnf  such  property  so  wrongfully  appropri- 
ated In  the  verdict  to  be  rendered.  The  jury  rendered  a  veralct  In  fiivor  of 
the  plaintiff,  and  the  amount  of  the  verdict  indicates  that  the  plaintiff  was 
allowed  something  for  personal  property  taken  In  addition  to  the  damages 
for  the  wrongful  entry.  The  evidence  justifies  aucb  a  verdict,  and  the  charge 
was  without  fault. 

The  objection  to  the  testimony  of  witndsses  respecting  the  valne  of  the  ar^ 
tides  taken  was  not  well  founded.  Any  person  who  knows  the  value  of  per- 
sonal property  may  give  an  opinion  on  the  subject  The  judgmMt  and  order 
denying  the  motion  for  a  new  trial  should  be  afflnned.  witti  costs.  All  oon- 
eor. 
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KiNMLEY  f>.  Melcbxb  et  at, 
(fluprwiM  Court,  Qmeral  2Vnn,  Fbnt  DepaTttami.  Uftj  9, 1890^) 

AOOOVHT  9u,TBD — ^ImPBAOBMBHT. 

In  1871  plaiotlff  and  S.,  membors  of  a  flrm  conducting  an  hotel,  made  an  agree- 
ment b;  wnich  plaintiff  was  to  purcbaMpart  of  S.'b  interest,  and  for  a  continuance 
of  the  bnaineM  from  February  1, 1878,  until  February  l,  1879,  when  plalntlfE  was  to 
purchase  the  remalnlne  ioterest  of  8. ;  the  sal*  to  be  made  at  the  ooot  valua^n  oo 
that  date,  to  be  ascertained  according  to  the  Inventory  of  the  proper^,  in  &e  idmi- 
DOT  adopted  by  tbe  flrm.  It  was  further  proTided  that  the  annnu  expenses  for  re- 
pairs during  the  four  years  suoceeding  February  1, 1871,  should  not  exceed  the 
arenge  of  t^e  same  expense  for  the  years  prior  thereto.  The  parties  knew,  from 
the  monthly  and-annual  statements  which  had  been  regularly  made,  precisely  what 
the  amount  of  those  repairs  were.  About  February  1,  187S,  the  executors  of  S. 
ounpleted  the  transfer  of  his  interest  to  pl^ntiff,  ana  notes  were  given  for  the  price 
OBOD  the  baste  of  a  settlemmt  Vban  had.  Held,  tba*  the  aocounts  rendered  hetwsm 
pwlotUb  and  8.  prior  to  1871,  npon  which  tbej  settled  their  rights  and  interests  lo 
the  business  conducted  during  that  period,  were  stated  aocounts,  the  aoooraoy  of 
which.  In  the  absence  of  fraud,  coala  not  be  attacked  by  plaintiff  in  a  Auit  brought 
by  him,  10  years  after  they  had  been  rendered,  to  open  the  settlement  of  1876. 

Appeal  from  Judgment  on  report  of  referee. 

Action  bj  Junius  E.  Kingsley  to  optm  a  settlement  alleged  to  baTe  bem 
made  Februaiy  1,  1875.  In  respect  of  the  transfer  to  him  of  the  interest  of 
Faran  Stevens,  and  of  tbe  defendants,  James  t*.  Melcher  and  others,  as  hlf 
executors.  In  the  partnership  of  J.  £.  Kingsley  &  Co.,  proprietors  (tf  the  Colt 
Unental  Hotel,  Philadelphia.  From  tbe  judgment  entered  In  favor  of  plain- 
Hit  the  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbady  and  Daniels.  JJ. 

Bun'tll,  ZabrUkie  t£  ButtUI,  {John  S,  Burrill,  oi  counsel,)  for  appellants. 
Starts,  Choate  dt  Beaman,  {Joseph  H.  Choate,  of  counsel,)  for  respondent. 

Van  Bbitnt,  P.  J.  Many  points  were  suggested  upon  the  argument  and 
in  the  points  of  counsel  submitted  upon  tbLs  appeal  wbtoh  It  is  not  necessary 
now  to  consider.  The  facts  of  the  case  as  they  appear  from  the  record,  so  far 
as  they  relate  to  the  point  upon  which  tlie  decision  of  this  appeal  is  based, 
seem  to  be  about  as  follows:  In  March,  186S,  the  copartnership  of  Junius  £. 
Elngsley  &  Co.  was  organized  for  the  purpose  of  conducting  the  business  of 
the  Continental  Hotel  at  Philadelphia.  The  term  of  the  partnership  was  to 
end  on  tbe  lat  of  February,  1872.  The  plaintiff  and  one  Faran  Stevens,  tbe 
defendants*  testator,  were  members  of  the  flrm.  There  were  two  other  part- 
ners, whose  interests  it  is  not  necessary  now  to  notice.  By  a  wiitten  agree- 
ment made  in  January,  1871,  between  the plaintlft and Paran Stevens,  provis* 
ion  was  made  concerning  the  purchase  by  the  plaintiff  from  Stevens  of  three 
of  the  ten  sixteenths  then  held  by  the  latter,  and  for  a  continuance  of  the 
business  from  the  Ist  of  February,  1872,  until  the  Ist  of  February,  1875,  and 
fortbe  purchase  in  February,  1875,  of  the  remaining  seven-sixteenths,  being  tbe 
entire  interest  retained  by  Stevens.  This  purchase  was  to  be  made  at  the 
cost  valuation  on  that  day.  to  be  ascertained  and  made  according  to  the  In- 
ventory of  said  property,  and  in  the  same  manner  as  has  been  heretofore  fol- 
lowed or  adopted  by  the  said  firm.  It  was  further  provided  that  the  annual 
expenses  for  repairs  to  the  furniture  and  the  hotel  during  the  four  years  suc- 
ceeding the  Ist  of  Februiiry,  1871,  should  not  exceed  the  average  of  the  same 
expense  for  the  years  prior  thereto.  Stevens  died  in  April,  1872,  leaving  a 
last  will  and  testament,  of  which  the  defendants  were  the  executors,  but  the 
business  was  continued  throughout  tbe  residue  of  the  prescribed  term.  The 
plaintiff  was  the  resident  manager,  and  had  personal  charge  of  tbe  house  and 
its  business,  including  tbe  supervision  of  all  purchases,  receipts,  and  disburse- 
ments. The  books  were  kept  by  hook-keepers  acceptable  to  both  parties. 
Monthly  and  annual  statements  were  regularly  made  out  and  forwarded  to 
Mr.  Stevens  In  his  life-time,  and  to  the  defendants  after  his  decease.  These 
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Btatements  showed,  by  separate  items,  the  annual  expenses  for  repairs  to  the 
furniture  and  the  hotel.  The  profits  shown  by  these  statements  were  from 
time  to  time  drawn  bj  the  parties,  or  settled  for  between  them,  in  the  propor- 
tion of  their  respective  interesta.  On  or  about  February  1,  1875,  the  defend- 
ants Meloher  and  Bterens  went  to  the  hotel  at  Philadelphia*  and  there  consum- 
mated the  transfer  to  the  plaintiff  of  the  seven-sixteenths  theretofore  held  by 
the  defendants,  and  which  by  the  agreement  were  to  be  then  purchased  by 
the  plaintiff.  The  plaintiff  gave  to  the  defendants  six  notes,  each  for  $22,- 
047.S3,  bearing  interest,  and  aggregating  for  principal  $132,283.98.  All  of 
these  notes,  at  the  time  of  the  commencement  of  this  action,  had  been  paid, 
except  tiie  last,  wbloli  matured  on  the  Ist  of  February,  1878,  and  on  which 
there  remains  an  nnpaid  principal  sum  of  87,047.38.  The  plaintiff  claimed 
that  In  December,  1878,  he  for  the  first  time  discovered  errors  or  Imperfections 
in  the  account,  and  this  action  was  commenced  on  the  Ist  of  July.  1882,  upon 
the  ground  that  Uie  six  notes  were  given  for  the  interest  of  Stevens  in  the 
property,  assets,  and  business  of  the  partnerships,  and  the  payments  made 
nnder  a  mutuitl  mistake  of  all  parties  that  the  settlement  of  accounts  which 
formed  the  basis  forthepaymenta  were  just,  correct,  and  true,  whereas  it  was 
not  just,  correct,  and  true.  It  appeared  upon  the  trial  that  there  was  allowed 
to  the  defendants,  under  the  agreement  in  respect  to  repairs,  the  sum  of  $24.- 
000  for  seven-sixteenths  of  the  excessive  expenses  for  repairs  to  the  furniture 
and  hotel  for  the  four  years  succeeding  1872,  over  the  same  expenses  for  the 
years  1867  to  1871;  and  it  was  claimed  that  the  accounts  for  the  four  years 
prior  to  1872  were  erroneous.  In  that  charges  for  repairs  were  not  Included 
which  should  have  been  Included  therein.  This  claim  the  referee  held  to  be 
well  founded,  and  his  ruling  in  thii  raepeet  presents  the  only  question  which 
it  is  proposed  to  discuss. 

The  defendants  urged  that  inaccuracies  in  the  accounts  for  the  four  years 
ending  1st  February,  1871,  could  not  be  gone  into  In  an  action  commenced 
ten  years  and  more  after  these  accounts  had  been  rendered,  after  the  parties 
had  settled  their  interest  thereunder,  and  long  after  the  death  of  one  of  the 
parties  thereto.  The  referee,  however,  held  that  it  was  not  the  accounts  ren- 
dered prior  to  February,  1871,  which  were  being  opened,  but  that  the  settle- 
ment which  was  entered  into  In  1875  was  the  subject  of  investigation.  It 
was  further  claimed  upon  the  part  of  the  defendants  that  it  was  the  intention 
of  the  parties  that  the  accounts  as  rendered  for  the  foor  years  prior  to  1871 
were  to  be  the  basis  upon  which  the  question  of  repairs  was  to  be  determined. 
The  referee,  however,  held  that  this  olaim  was  not  well  taken,  but  that  the 
parties  intended  not  to  be  governed  by  the  accounts  in  respect  to  the  repairs 
for  the  four  years  prior  to  1871,  but  by  the  actual  facts;  and  that  therefore  the 
plaintiff  had  a  right  to  show  that.  In  the  accounts  for  the  four  years  prior  to 
1871,  Items  of  expense  for  repairs  were  not  entered  which  should  have  been 
entered,  and  which,  if  they  had  been  entered,  would  have  shown  that  the 
amount  allowed  for  repairs  for  the  four  succeeding  years  was  not  greater 
than  that  which  had  been  actually  expended  for  the  four  years  prior  to  1871. 
If  it  were  necessary  in  the  diapoaitim  of  this  case  to  determine  this  quesUon, 
it  seems  to  be  very  doubtful  whether  the  position  of  the  referee  in  thia  re- 
spect can  be  upheld.  By  the  terms  of  the  agreement,  the  purchase  was  to  be 
at  the  cost  of  the  valuation  on  the  1st  of  February,  1875.  to  be  ascertained 
and  made  according  to  tiie  inventory  of  said  property,  and  in  the  same  man- 
ner as  has  heretofore  been  followed  or  adopted;  showing  conclusively  tbatthe 
parties  liad  in  mind  at  the  time  of  entering  into  this  agreement  the  praotlce 
which  had  been  previously  pursued,  and  the  condition  onC  the  bo^  ud  ao- 
counts  as  thw  bad  prevloas^  existed.  It  than  goes  on  to  say  that  the  anniia>' 
expenses  dorug  the  four  years  Buceeedlog  the  Ist  February,  1871,  shall  not 
exceed  the  average  of  the  same  expenses  for  the  years  prior  thereto;  and  the 
parties  knew,  from  the  aocounts  which  were  renderra,  preciseiy  what  the 
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amoant  of  those  repain  were*  as  tSiargei  in  those  aocounts.  It  seems  to  us 
tliat  tbe  probabUlt;^  Is  strongly  in  favor  of  the  view  that  thej  intended  to  be 
governed  by  the  books  in  entering  into  that  agreement,  and  the  amounts 
cliarged  in  Uiose  accounts  were  to  be  the  basis  upon  which  the  excess  of  ex- 
penses for  the  succeeding  four  years  was  to  be  determined. 

The  point,  however,  raised,  ttiat  the  accounts  rendered  between  these  par- 
ties prior  to  1871,  upon  which  they  had  settled  their  rights  and  Interests  t<a 
Uie  business  conducted  during  that  period,  having  berome  stated  accounts, 
tbey  could  not  be  inquired  into  in  this  action,  seems  to  us  to  be  well  taken.  It 
is  true  that  It  is  claimed  upon  the  part  of  the  plaintiff  that  there  Is  no  inquiry, 
into  these  acconnts,  or  opening  of  these  accounts,  so  as  to  affect  thdr  charac-' 
ter  as  ui  account  stated,  because  all  that  is  attacked  is  the  validity  ot  tbe  set- 
tlement made  In  1876.   We  think,  however,  that  this  claim  overlooks  one  of  the 
important  features  of  an  account  stated.  An  aoconnt  stated  Is  an  admission 
made  by  one  party  to  another  that  the  aocounts  between  them,  cirasistinff  of 
tbe  vaiions  items  which  enter  into  that  acoount,  are  as  there  stated;  and  »om 
the  neeesslt^es  of  tbe  law-merchant  It  has  become  a  part  of  the  law  that,  after 
s  lapse  of  lime,  such  an  account  and  sueh  an  admission  shall  be  conclusive 
between  the  parties,  unless  impeached  because  of  fraud  or  mistHke  in  refer- 
ence to  some  of  the  items  contained  in  the  account;  and  by  the  statute  of  lim- 
tiflCtions  such  an  admission  becomes  absolute  between  the  parties  after  tbe 
lapse  of  10  years,  unless  tainted  by  fraud,  and  even  then  it  becomes  conolu- 
Bire,  unless  attacked  within  a  certain  period  after  the  discovery  of  the  fraud. 
Now,  in  the  case  at  bar,  there  is  no  pretense  that  any  fraud  was  perpetrated 
by  Stevens  in  refraence  to  the  accounts  from  1867  to  1871.  It  appears  from 
tbe  evidence  in  this  case  that  monthly  and  annual  statement  were  rendered 
by  the  plaintiff  or  his  book-keepers,  and  that  plalntIO  and  Stevens  settled  upon 
the  basis  oi  these  accounts,  and  that  they  contained  in  detail  the  items  which 
went  to  make  op  the  balance  upon  tbe  fiiith  of  which  they  settled;  and  it  is  a 
well-established  principle  that  an  account  stated  becomes  stated  as  to  all  mat- 
ters properly  included  in  It.  It  becomes  a  stated  admission,  In  writing,  to 
tbe  effect  that  the  account  correctly  states  all  the  Items  of  account  between 
Ihe  parties;  and  hence  It  is  not  on^  stated  as  to  the  balance,  but  stated  as  to 
tbe  items.   Kow.  when  this  account  became  so  stated  that  It  could  not  be 
impeached  upon  any  other  ground  except  that  of  fraud,  then  it  attained  t^e 
same  dignity  as  a  Judicial  decree  In  respect  to  that  account.   If  there  had 
been  a  controversy  between  Kingsleyand  Stevens  as  to  the  amount  of  ex- 
penses for  repairs  for  tbe  four  years  prior  to  1871,  and  it  had  been  determined 
Judicially  that  this  admission  contained  In  these  accounts  correctly  stated  the 
amoiiot  oi  the  repairs,  could  It  for  a  moment  be  said  that  in  another  proceed- 
ing between  Kingsley  and  Stevens  or  bis  representatives,  in  which  the  question 
of  these  expenditures  during  this  period  became  a  necessary  subject  of  Inves- 
tigation, that  such  judicial  determination  would  not  be  conclusive  evidence 
upon  tliat  point.   Now,  If  a  Judicial  decree  would  be  oonoluaive,  it  is  difficult 
to  say  why  a  stated  account  which  these  parties  had  no  power  to  Impeach  or 
alter  or  attack  has  not  attained  the  same  dignity. 

This  being  the  position  of  the  parties,  and  these  accounts  being  an  ad- 
mission by  &e  i^idntiff  to  Stevens  which  he  could  not  attack  as  to  the  amount 
of  these  repain.  It  seems  to  us  that  it  was  an  admission  which  affected  and 
controlled  every  negotiation  had  between  Stevens  and  the  plaintiff  which  de- 
pended opon  ttie  amount  which  had  been  expended  during  the  four  years 
prior  to  1871.  It  is  true  that  the  action  was  not  brouglit  to  open  these  ao 
counts,  but  was  brought  to  open  this  settlement  of  1875.  But  the  presenta- 
tion ot  this  conclusive  admission  of  the  plaintiff,  that  during  the  four  years 
prior  to  1871  tbe  expenses  for  repairs  bad  been  a  certain  amount,  established 
the  case  upon  the  part  of  the  defendant  In  such  a  manner  that  the  plaintiff 
could  not  attack  the  same.  Wa  think,  therefore,  that  the  referee  erred  In 
v.lON.T.8.no.l — 6 
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coming  to  the  conclusion  that  the  inaccuracies  in  this  account  from  1867  to 
1871  could  be  shown  upon  this  question  of  repairs;  and,  in  view  of  the  con- 
clnsiOQ  at  which  we  have  arrived  as  to  this  point,  it  is  not  deemed  necessaiy 
to  consider  the  other  questions  which  were  presented.  But  it  seems  to  us 
that,  the  referee  having  erred  In  the  view  which  he  took  of  the  rights  of  tlie 
parties  upon  the  proofs  offered  before  him,  the  judgment  appealed  from  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event  All  concur. 


PAI.LADZNO  0.  MATOBt  ETO..  OF  THX  CiTY  09  NBW  YOBE. 

(aupmM  Count  tfeneral  ^^rm,  lint  DtpaHmenL  Vmr  9, 1800.) 

L  KmnOIFAI.  OOBFOBATIONS— CONTBAOTS— OSADIMa  StBBBTS. 

Where,  after  the  passage  of  an  ordioanoe  directing  the  grading  and  flagging  of 
a  New  York  city  street,  and  before  the  letting  of  tne  contract,  the  proposal  for 
whloh  specrifled  the  work  to  be  done  and  the  material  to  be  furnished  br  tbe  ane- 
OBSsf  al  bidder,  but  did  not  require  him  to  fumiah  any  material  for  flUliuF,  a  large 
quantity  of  earth  in  the  stroet,  whioh  was  capable  of  beinK  used  to  fill  toe  lower 

Sortion  of  it  up  to  the  prescribed  grade,  was  taken  away  by  trespassers  without 
10  knowledge  of  theelty,  the  contractor  has  no  right  to  compensation  therefor  as 
agfttnst  tiua  wy. 
L  Bub— Emu  CoHmraATioii. 

Bpecifloatioos  for  the  work  of  regulating  and  grading  a  street,  whloh  were  In- 
serted in  the  contract  letting  the  work,  provided  that,  "  if  the  amount  of  material 
excavated  that  la  needed  for  filling  shall  not  be  snfllclent  to  regulate  the  street, 
the  contractor  shall  fnmlsb  and  supply  material  of  proper  kind  and  Quality  snffl- 
^nt  for  the  pu  rpose,  bat  «ily  the  mnerenoe  between  the  total  qaanttti  of  excava- 
tion *  «  •  will  be  oonsidered  as  filing  to  be  furnlstaad,  and  as  sacii  to  be  paid 
for. "  No  price  was  paid  for  such  filling,  nor  was  there  any  provision  In  ttie  con- 
tract binding  the  diy  to  pay  therefor;  but,  on  tiie  contrary,  ft  was  expressly  pro- 
vided that  the  contractor  would  not  ask  or  reoover  for  the  entire  work  any  extra 
oompensation  for  the  several  classes  of  work  therein  enumerated,  **  which  shall  be 
actually  performed,  at  the  price  therefor  herein  agreed  upon  and  paid, "  and  in  the 
proposals  for  ertimates,  which  were  made  part  of  the  omtraot,  it  was  stated  tiiat 
won  or  materials  not  specified,  *'sndfoTwni6haprioelanotpald,iiithe  contract, 
will  not  be  allowed  for. "  field,  that  tliese  definite  provisions  and  sUpolatlooa  in 
tiw  contract  controlled  the  general  language  of  Uke  spe<^flcations  as  to  the  filling 
to  be  furnished  and  paid  for,  and  precluded  any  recovery  by  the  contractor  for  the 
value  of  earth  obtained  from  other  localities,  and  used  by  htm  In  filling  np  the 
*  street  to  its  required  grade,  and  that,  ooneeding  the  speciflcatiMi  to  be  oootrol- 
litLg  in  this  respect,  there  could  still  be  no  recovery.  In  view  of  the  fact  that  the  cost 
of  the  work  exceeded  tl,00O,  and  of  Laws  N.  Y.  1682,  a  410.  {  M,  (the  consolidation 
act,)  providing  that,  whenever  "any  vrork  Is  necessary  to  be  done  to  complete  and 

Krfeot  a  particular  job"  invtdving  u  expenditure  of  more  tiuui  11,000^  iC  shell  be 
DS  by  oontraot  let  to  the  lowsat  bidder. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Joseph  Palladino  against  the  mayor,  etc.i  of  the  elty  of  Xew 
York.   There  was  verdict  and  Judgment  for  pMntiff.  Defendaut  appeals. 

Argued  before  Tan  BBU»Tt  F.  J.,  and  Brady  and  Daniels,  JJ. 

W.  B.  Clark,  {John  J.  Toumsendt  of  counsel,)  for  appellant.  L.  Lafiin 
Kellogg^  for  respondent. 

Bakiels,  J.  The  action  was  brouglit  to  recover  the  amount  claimed  to  be 
unpaid  for  regulating  and  grading  Fort  George  avenue  from  Tenth  to 
Eleveutli  avenues,  and  setting  curb-stonee  and  flagging  sidewalks  therein. 
The  work  was  let  by  a  contract  executed  by  the  comm^sioner  of  public  works 
and  James  H.  Sullivan  on  or  about  the  17th  of  August,  1886;  and  after  it 
bad  been  In  part  performed,  the  contract  was  assigned  to  the  plaintiff,  wlio 
Completed  the  work.  His  daim  consisted  of  two  Items.  The  Qrat  was  for 
money  retained  by  the  city  from  the  contract  price,  amounting  to  the  sum  of 
$432.02,  and  the  other  was  for  the  value  or  cost  of  the  material  used  for  flil- 
ing  on  the  avenue  to  bring  it  up  to  the  grade  adopted  for  the  improvement. 
'It  was  claimed  on  behalf  ot  the  defendjuit  that  U  was  entitled  etUl  to  re- 
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taia  the  balance  niaaiDfaig^aiilMdd  upon  kbecontract  price  of  the  work.  be> 
omoaeof  proeeedlngs  taken  to  eatabliah  a  lien  against  tbe  oontraetor  by  other 
persons.  But  the  evidence  tended  so  directly  to  prove  that  this  lien  had  been 
satlsQed  as  to  leave  no  sobBtaDtial  reason  for  doubUngthe  right  of  the  plain- 
tiff to  TflcoTo-  tbe  amount  of  this  balance;  and  accordingly  the  verdict  of  the 
jnrj  in  his  favor  for  that  sum,  together  with  Uie  interest  upon  it,  should  not 
be  unnecessarily  disturbed. 

Bat  the  claim  made  by  the  plaintlfE  for  filling  furnished  by  him  to  raise  tbe 
street  to  tbe  grade  prescribed  stands  upon  dUferent  grounds;  tor,  by  the 
tCT-ms  of  tbe  proposals  for  the  contract,  no  mataial  of  this  description  was 
inrladed.  or  required  to  be  furnished.  But  the  entire  work,  as  proposals 
were  invited  for  it,  consisted  of  earUi  and  rock  to  be  excaTated,  curb-stones 
to  be  famished  and  set,  and  flagging  stones  to  be  furnished  and  laid.  Tlie 
amount  of  this  work  and  materials  was  included  in  tbe  published  proposals; 
bat  nomaferlnl  for  Ailing  was  mentioned,  nor  required  to  be  estimated,  whttdi 
should  be  obtained  or  supplied  by  the  person  whose  proposals  should  be  ao- 
eepted  for  the  performance  of  the  work.  The  woi^  was  ordered  by  a  resolu- 
tion adopted  by  the  aidamen  on  the  11th,  and  approved  by  the  mayor  on  the 
18tb,  ol  li^y,  1885;  and  this  work  was  directed  to  be  done  under  tbe  scLlon 
of  tbe  commissioner  of  public  works;  aad  sealed  estimates  for  this  work  were 
invited  by  a  notice  published,  as  the  diarter  required  that  to  be  done,  in  tbe 
early  p«rt  of  July,  1886.  When  tbe  resolution  was  approved  by  the  mayor, 
the  earth  Incloded  within  the  line  of  tbe  avenue  to  be  regulated  ami  graded 
bad  not  been  disturbed  or  removed.  But  after  that,  and  in  the  year  1885, 
a  large  part  of  tbe  earth  in  the  avenoe,  which  was  capable  of  being  used  to- 
fill  the  lower  portions  of  it  up  to  tbe  prescribed  grade,  had  been  taken  and 
carried  away.  This  was  alleged  to  have  Imn  done  through  tbe  act,  default, 
and  negleet  of  tlie  defendant,  its  officers  and  agents;  and  the  plaintiff,  as  the 
maaignee  of  the  contract  afterwards  entered  into  for  tlie  grading  and  improve- 
ment of  tbe  avenue,  insisted  that  the  city  was  reeponsible  to  him  for  tbe  re- 
moval of  this  earth.  Bat  it  appeared  by  tbe  evidence  that  it  was  not  bo  re- 
moved by  any  person  acting  in  its  employment  or  under  its  authority,  or 
even  with  Its  knowledge,  but  the  persons  who  removed  it  were  treapsssers, 
having  no  right  whatever  to  take  it,  and  themselves  alone  liable  for  the 
wrong  In  this  manner  committed.  Upon  these  facts,  therefore,  no  right  of 
oompensstion  for  the  earth  remoTcd  wtthln  tbe  lines  of  the  avenue  existed 
a£r*inB^  ^  d^endant. 

It  was  further  instated  on  behalf  of  the  plaintiff  that  he  was  entitled  nnder 
tbe  contract  to  recover  the  valne  of  tbe  earth  obtained  and  used  himself 
from  other  localitira  in  filling  tlie  avenue  up  to  Its  requisite  grade.  This 
cl»im  proceeded  upon  the  ground  that  It  was  mentioned  in  tbe  specifications, 
wbich  were  Inserted  in  tbe  contract,  that  ihe  "street  which  is  above  the  grade 
li  ne  is  to  be  excavated,  and  snch  and  so  much  of  the  material  excavated  as 
jnny  be  fit  for  the  purpose,  and  as  may  be  necessary,  shall  be  filled  in  those 
parts  of  the  street  which  are  below  the  grade  lines,  in  the  manner  hereinafter 
provided.   Tbe  material  excavated  not  so  used  for  filling  shall  be  removed 
from  the  street.   If  the  amount  of  material  excavated  that  is  fit  for  filling 
■hall  not  be  sufficient  to  regulate  tbe  street,  tlie  contractor  sliall  furnish  and 
supply  material  of  proper  kind  and  quality  sufficient  for  tlie  purpose;  but 
only  the  difffffence  l>etween  tbe  total  quantity  of  filling  to  finish  grade  and 
line  as  shown  in  cross-section,  and  the  total  quantity  of  excavation  to  the 
finislied  grade  and  line  as  shown  in  cross-section,  with  slopes  in  each  case  as 
lierein  described,  will  be  considered  as  filling  to  be  furnished,  and  as  such  to 
be  paid  for."   And  the  contract  itself  declared  that,  "for  any  work,  tbe  price 
of  which  is  aotspeeifled  in  this  contract,  the  provisions  herein  contained  In 
relation  to  work  not  provided  for  in  this  contract  shall  apply. "   But  no  other 
Ipvoviaioa  appean  tahave  been  inserted  in  tbe  contract  relating  to  this  sob* 


Digitized  by  Google 


68 


KEW  YOBE  SDPPLEUEira,  v6L.  lO. 


[8np.  Ct. 


Ject,  beyond  that  which  wu  made  a  part  of  the  specification;  and,  while  the 
difference  tn  the  qnantlty  of  filling  exceeding  that  supplied  bytheearth  taken 
from  the  avenue  itself  is  stated  to  be  considered  as  filling  to  be  famished,  and 
as  such  to  be  paid  for,  there  is  yet  no  provision  in  the  contract  binding  the 
defendant  to  make  such  payment.   But,  on  the  contrary.  It  was  agreed  by 
the  contractor  that  he  would  receive  in  full  for  his  compensation  for  f  urnlsl>- 
Ing  all  the  materialB  and  labor  for,  and  the  faithful  performance  of,  the  whole 
of  the  work  mentioned  in  the  agreement,  t)ie  following  prices:   "For  exca- 
vating earth,  per  cubic  yard,  the  sum  of  twenty-seven  (27)  cents;  for  ex- 
cavating  rock,  per  cubic  yard,  the  sum  of  ninety-five  (95)  cents;  for  furnisli- 
ing  and  setting  new  curb-stone,  per  linear  foot,  the  sum  of  sixty-seven 
(67)  cents;  for  furnishing  and  laying  new  flinging,  per  square  foot,  the  sam 
of  tbii-ty-one  (SI)  cents."   And,  by  a  preceding  part  of  the  agreement.  It 
was  also  agreed  by  the  contractor  that  he  would,  "at  his  or  their  own  cost 
and  expense,  furnish  and  provide  all  the  materials  and  labor  for  the  purpose, 
and  regulate  and  grade  Fort  George  avenue  from  Tenth  to  Eleventh  avenue, 
and  set  curb-stones  and  flag  sidewalks  therein;"  and  that  he  would  "com- 
plete the  entire  work  to  the  satisfaction  of  the  commissioner  of  public  works, 
and  In  substantial  accordance  with  said  specifications,  and  the  plan  therein 
mentioned,  and  that  he  will  not  ask,  demand,  sue  for,  or  recover  for  the  en- 
tire work  any  extra  compensation  beyond  the  amount  payable  for  the  sev- 
eral classes  of  work  In  this  contract  enumerated,  which  shall  be  actually 
performed,  at  the  prices  therefor  herein  agreed  upon  and  fixed."    It  was 
further  declared  that  "this  contract  is  made  with  reference  to  the  proposals 
for  estimates  for  the  above  described  work  hereto  annexed,  which  are  to  be 
taken  as  part  and  parcel  of  these  presents;"  and  in  and  by  the  proposals  it 
was  stat^  that  "no  extra  compensation  beyond  the  amount  payable  for  the 
several  classes  of  work  before  enumerated,  which  shall  be  actually  performed, 
at  the  prices  therefor  to  be  specified  by  the  lowest  bidder,  shall  be  due  or  pay- 
able for  the  entire  work;"  and  also  that  "worker  materials  not  specified,  and 
for  which  a  price  ia  not  fixed,  in  the  contract,  will  not  be  allowed  for."  The 
contract  is  not  entirely  harmonious  and  consistent  in  its  stipulations  and 
statements,  but  the  intention  to  bind  the  contractor  to  furnish  the  materials 
and  perform  the  labor  for  the  prices  contained  in  the  contract  appears  to  be 
predominant;  for  be  was  obliged  to  agree*  as  a  part  of  the  terms  upon  which 
he  received  the  contract,  that  he  would  not  ask  for,  demand,  saefoTt  or  re- 
cover, for  the  entire  work,  any  extra  compensation  beyond  the  amount  p^- 
able  for  the  several  classes  of  work  In  fbe  oontraot  ennmeratedg  and  Uut  no 
extra  compensation  beyond  the  amoant  payaUe  for  the  classes  work 
enumerated  should  be  due  or  payable  tor  the  entire  work,  and  that  all  the 
materials  and  labor  required  for  the  work  should  be  supplied  and  performed 
by  the  contractor.   These  stipulations  and  provisions  are  clearly  and  definitdy 
expressed,  and  so  are  those  adj  usting  and  prescribing  the  prices  to  be  reoeiTed 
in  full  compensation  for  all  the  materials  and  labor,  and  the  faithful  per- 
formance <A  the  whole  work,  mentioned  In  the  contract;  and  fllling  the 
avenue  up  to  its  prescribed  grade  was  a  necessary  part  of  that  work.  These 
rtipulatlons  and  provisions  expressed  In  this  definite  manner  overonne  and 
control  the  general  language  emplt^ed  in  the  spedfioatlons  as  to  the  BUing 
to  be  furnished  and  paid  for,  and  in  the  contract  itself*  for  any  work,  Uie 
^ce  of  which  was  not  specified;  for  th^  distinctly  obllf^ted  tiie  omtractor 
to  do  all  the  work,  and  supply  all  the  necessary  material  for  it.  for  tha  oom- 
ponsation  mentioned  In  Uw  agreement*  and  without  any  cAaXm  iae  extras 
upon  his  part. 

But  if  the  contract,  from  this  general  language  employed  tn  the  apMtOmr 
tions,  and  relating  to  any  work,  the  price  of  which  was  not  speoIBed  in  the 
contract,  shoidd  be  held  to  be  controlling  as  to  the  intention  of  the  aitne- 
meat,  the  effect  would  sUll  remain  the  same;  for,  by  the  law  as  it  was  in 
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foros  at  the  time  when  tbe  agreement  was  made,  and  aa  It  atlll  remains,  the 
commlnloner  of  public  works  was  required  to.  advertise  for  prt^KisalB  for  the 
woAi  and  to  let  ite  contract  to  the  lowest  bidder.  This  Imperative  regula- 
tion was  prescribed  hy  section  91,  art.  16,  c.  835,  of  the  Laws  of  1878;  and 
H  was  afterwards,  by  section  64,  made  a  part  of  chapter  410  of  the  Laws  of 
1882.  By  this  enactment  It  was  provided  that,  "whenever  auy  work  Is  nec- 
essary to  be  done  to  complete  or  perfect  a  particular  job,  or  any  supply  ia 
needful  for  any  particular  purpose,  which  work  and  job  is  to  be  undertakpn 
or  supply  furnished  for  the  corporation,  and  the  several  parts  of  the  said 
work  or  supply  shall  together  Involve  the  expenditure  of  more  than  one  thou- 
sand dollars,  the  same  shall  be  by  contract,  under  such  regulations  concern- 
iog  it  aa  shall  be  established  by  ordinance  of  the  common  connoll,  excepting 
such  works  now  in  progress  as  are  authorized  by  law  or  ordinance  to  be  done 
otherwisR  than  by  contract,  and  unless  otherwise  ordered  by  a  vote  of  three- 
fourths  of  the  members  elected  to  the  common  council;  and  all  contracts 
shall  be  entered  into  by  the  appropriate  heads  of  departments,  and  shall,  ex- 
cept as  herein  otherwise  provided,  be  founded  on  sealed  bids  or  proposals, 
made  In  compliance  with  public  notice,  duly  advertised  in  tlie  City  Record, — 
said  notice  to  be  published  at  least  ten  days;"  and  all  such  contracts,  when 
given,  shall  be  given  to  "the  lowest  bidder,  the  terms  of  whose  contracts 
shall  be  settled  by  the  connsel  to  the  corporation  as  an  act  of  preliminary 
specification  to  the  bid  or  proposal." 

It  has  been  suggested  In  support  of  the  right  of  the  plaintiff  to  recover, 
as  he  did  at  the  trial,  for  the  Oiling  obtained  and  nsed  by  him  from  other 
Boorces  than  the  avenue,  that  this  work  may  have  been  ordered  to  be  done 
otherwise  than  by  contract,  by  a  vote  of  three-fourths  of  the  members  elected 
to  the  common  council.   But  that  fact  cannot  be  assumed  in  his  favor.  It 
wu  not  alleged  in  the  complaint  that  such  an  order  or  resolution  had  been 
adopted;  but,  on  the  contrary,  the  proposals  were  invited,  and  the  contract 
entered  Into,  In  apparent  conformity  to  the  requirements  of  the  law,  where 
no  such  reaolntion  should  he  or  had  been  adopted  by  the  common  council. 
And  the  case  was  tried  and  disposed  of  upon  the  theory  that  the  plaintiffs 
right  to  compensation  for  the  filling  in  this  manner  obtained  and  supplied 
depended  upon  tbe  provisions  of  the  contract,  if  It  could  not  be  maintained 
because  of  the  removal  of  the  earth  from  the  line  of  the  avenue  after  the 
pusage  of  the  resolution,  and  before  the  notice  was  published  by  the  com- 
missioner of  public  works;  and  it  Is  upon  that  theory  that  tbe  plaintiff  is  left 
to  maintain  his  right  to  this  recovery,  if  it  can  be  maintained  at  all.   It  waa 
proved  upon  the  trial  that  by  the  Revised  Ordinances  of  1880.  adopted  after  the 
enactment  of  the  law  of  1878,  the  proposals  for  estimates  should  contain, 
among  others,  a  statement  of  "the  quantity  and  quality  of  supplies,  or  the 
nature  and  extent,  aa  near  as  possible,  of  the  work  required."   But  the  pro- 
posals which  were  published  in  no  manner  included  material  to  be  supplied 
by  the  contractor  for  the  filling  of  the  avenue,  beyond  that  which  might  be 
excavated  in  the  performance  of  the  work,  and  no  estimate  was  made,  and 
no  contract  proposed  to  be  entered  Into,  for  supplying  or  paying  for  such  fill- 
ing; and,  as  the  amount  for  which  the  plaintiff  claimed,  and  the  proof  tended 
toestHblish  he  had  furnished,  exceeded  the  sum  of  lil.OOO,  the  law  required  that 
it  sliould  be  included  in  the  advertised  proposals  for  estimates  before  a  con- 
tract could  be  authorized  for  supplying  and  paying  for  It.   And  that  It  was 
not  expected  that  the  contractor  furnishing  estimates,  and  afterwards  receiv- 
ing a  contract,  under  the  advertised  proposals,  would  be  compensated  for 
soch  filling,  was  entirely  evident  from  the  proposals  themselves,  as  they 
were  published.   And  that  such  additional  filling  might  become  necessary 
mast  have  been  obvious  to  the  contractor  before  he  submitted  his  estimates, 
(or  the  proof  established  the  fact  that  the  land  included  in  the  avenue  ex. 
hiblted  the  previous  removal  of  the  earth,  amounting  In  quantity,  according 


Digitized  by  Google 


TO 


fflV  YORK  eUFFSXMLXKTt  VOl.  10.  ^Up.Ot. 


to  the  Btatements  of  the  plaintiff,  to  about  5,800  caUc  yards;  and  It  waq  with 
this  knowled^,  whkh  had  been*  or  readily  could  have  been,  aoqnired  by  the 
contractor,  tttat  the  estimates  were  made,  aiid  the  contract  was  taken.  And 
it  would  be  a  violation  of  the  mandatory  provisions  of  the  statute  to  peimit 
a  recovery  by  the  plainUff  for  the  value  of  this  filling,  under  the  facts  and 
'Circumstances  in  this  way  prraented.  If  that  could  be  done,  tiien  any  other 
part  of  the  work  or  material  Included  in  the  ImproTement  mold  likewise 
bave  been  omitted,  and  the  defendant  rendered  liable  to  pay  for  the  labwand 
materials  used  in  performing  it;  and  thereby  the  restraints  and  directiona  of 
the  statute  would  be  as  thoroughly  disregarded  as  though  it  were,  in  the 
plainest  langaage,  repealed.  If  the  courts  may  disregard  It  in  one  particu- 
lar, they  may  in  another,  and  as  consistently  defeat  it  altogether*  by  sanction- 
ing a  lecoveiy  for  work  done  and  material  supplied  in  totfH  TloIaUon  of  its 
provisions;  and  that  the  court  has  no  aotfaort^  to  do,  bat  Us  duty  Is  to  en- 
force and  maintain  the  law  without  regard  to  the  consequenres  which  may 
be  encountered  the  contractor  or  Iiia  assignee,  who  were  alike  chargeable 
with  knowledge  or  notice  of  the  restraints  Imposed  upon  the  oflScials  of  the 
city  by  these  requirements  of  the  statute.  JTemftf  v.  Long  Itland  Citff,  8  N. 
T.  Supp.  144;  Water  Co.  t.  City  ofSyracute,  116  K.  T.  167.  22  K.  B.  Bep. 
881. 

It  was.  It  le  true,  stated  in  the  (pinion  in  Ifdmn  f .  Mayor,  68  TSf.  T.  535, 
that  such  a  recovery  might  be  maintained;  but  the  case  ultimately  was  de- 
eided  upon  another  ground.   And  In  MeDtmald  v.  Maport  etc.,  68  N.  Y.  23. 
this  decision  was  leviewed;  and  it  was  then  considered  and  held  that  a  recov- 
ery could  not  be  secured  for  work  or  material  supplied  to  the  city  hi  violation 
of  the  restraints  of  these  provisions  of  the  cbartw.   And  the  same  princ^io 
was  sosrtained  In  Brady  v.  Mayor,  ete.,  20  N.  T.  312,  and  Tn  re  Merriam,  84 
N.  T.  696 ;  and  it  was  In  no  manner  involved  or  questioned  either  In  PoUlon 
T.  City  of  Brooklyn,  101  K.  Y.  132. 135, 4  N.  E.  Bep.  191,  or  BeUly  t.  Mayor, 
Mo.,  Ill  X.  Y.  473,  IB  K.  E.  Bep.  628.   In  the  last  case  the  contractor  was 
permitted  to  recover  for  excavating  rock  notwithstanding  a  mistake  concern- 
ing the  quantity  to  be  excavated  in  the  performance  of  his  work.,  which  was 
ni&nown  to  the  officials  of  the  city,  but  was  understood  by  himsetf.  This 
ease  is  an  authority  rather  In  ftivor  (ME  the  defendant  than  of  the  plaintiif;  fn:, 
if  the  city  should  be  obliged  to  perform  notwithstanding  its  mistake  aa  to  the 
amount  or  quantity  of  rock  to  be  excavated,  the  contractor  and  his  asa^nee 
should  in  this  instuice  be  equally  bound  l)y  their  agreement,  if  the  pn^x)Baia 
were  made,  and  the  oontraiet  entered  Into,  by  reason  of  a  mistake  as  to  the 
amount  €/t  earth  which  could  be  taken  from  the  work,  and  made  available  ft>r 
filling  up  the  low  parts  of  the  avenue.  The  ease  of  MvAMUand  v.  Mayor, 
etc.,  118  K.  Y.  631,  20  K.  B.  Bep.  856,  applied  only  to  deviations  In  the  per- 
formance of  tlie  work,  and  baa  no  application  to  uils  controveiay.  Keither 
has  any  of  the  other  authorities  which  have  been  cited  and  relied  upon  for 
the  purpose  of  sustaining  this  recovery.   So  far  as  it  was  permitted  at  the 
trial,  it  was  In  conflict  with  the  law  whose  provisions  are  required  to  be  en- 
forced against  the  plaintiff.   Neither  he.  nor  the  contractor  who  assigned  the 
contract  to  him,  was  bound  to  accept  the  contract  without  a  proposed  and  an 
i^reement  relating  to  the  filling.   But  they  voluntarily  did  this,  with  the 
ability  directly  at  band  to  estimate  and  ascertain  the  amount  of  udditlonal 
material,  which  might  become  necessary  to  bring  the  avenue  up  to  its  pre- 
scribed grade,  beyond  that  which  could  be  obtained  from  the  land  included 
within  its  limits.   It  Is  highly  probable  that  knowledge  of  this  fact  had  been 
acquired,  as  it  could  be.  by  an  observation  of  the  locality  over  wtiich  the  work 
was  to  be  done.  But,  whether  It  bad  or  not,  the  law  provided  for  but  one 
mode,  in  the  absence  of  a  vote  of  three-fourths  of  the  members  elected  to  the 
oommon  council,  and  the  city  could  only  become  obligated  by  a  compIiHtice 
with  or  observance  of  that  mode;  and  that  was  neither  complied  with  nor  ob- 


Digitized  by  Google 


8up.CL] 


n 


serred  In  this  Instance.  The  duty  to  whlcb  the  eovnsel  to  the  corporation 
has  been  sabjected,  to  settle  the  terms  of  the  contract,  can  in  no  manner 
change  the  rights  or  obligations  of  these  parties.  The  most  he  could  do  was 
to  provide  a  contract  to  carrj  into  effect  the  provisions  of  the  law  so  far  aa  it 
WBB  applicable  to  this  work.  He  bad  no  power  to  disregard  its  Injunctloaa 
and  requirements,  and  the  contract  can  in  no  manner  be  enlarged  bieoause  of 
tbia  direction.  Neither  can  the  plalntift  derive  any  advantage  from  any  di- 
rection given  to  blm  hy  any  officer  of  the  corporation  to  obtain  and  use  this 
filling,  for  no  officer  had  power  to  bind  the  defendant  by  giving  that  direction. 
If  It  was  given  by  any  person,  and  the  plaintiff  acted  under  It,  he  must  look 
to  that  person  for  his  compensation,  and  not  to  the  defendant.  Surns  v. 
Mayor,  ttc.,5  Thomp.  &  G.  371.  The  judgment  and  order  should  be  reversed, 
and  a  new  trial  directed,  with  costs  to  the  defendant,  to  abide  the  event,  uoleas, 
within  20  days  after  notice  of  this  decision,  the  plaintiff  shall  stipulate  to  de- 
duct  the  sura  of  $4,200,  and  Interest  allowed  thereon;  and,  if  such  stipulation 
shall  be  given,  then  the  judgment  as  so  reduced  should  be  modified  and  af- 
firmed,  wltboat  costs  of  this  appeal  to  either  part/.   AH  concur. 


PsoPUB  tx  ra,  Gahsbbu.  ».  Hannah  et  aZ.,  Police  Commlssionexi. 
(Supreme  Otna%  9en«ntl  Tmn,  IMrd  JMportment.  Hay  96, 1800.) 

1.  HcxioiPu.  CoKFOiuiTiON8 — DiBouKei  or  PouOBHAK — Appsabaitob  bt  CotmpKL. 
The  charter  of  the  city  of  Troy  provides  that  no  member  of  the  police  foree 
•ball  be  removed  "wltboat  bavins  written  charges  preferred  agaloit  blm,  and  Hie 
same  having  been  publicly  beard  and  axamlnea,  after  due  DoUoe  ttaepeof,  and 
upon  doe  prool "  a  rule  of  ttie  board  of  police  oommtssloners  of  tbe  otty  pro- 
vides tbat  no  officer  iball  be  removed  except  open  substantiatton  of  tbe  written 
cbarKes  preferred  against  bbn,  after  a  fair  trial.  In  wbloh  full  opportunity  shall 
be  given  him  for  bis  own  defense,  as  presoribed  by  law.  Another  rule  provide* 
that^no  oonnsel  are  needed  fOr  the  InvestigatloD  of  any  charges,  butma^beaj- 
lowad.  **  Con«t.  N.  T.  art.  1,  t  provides  tbat  Ic  snv  trial,  te  any  oonrt  whatever, 
the  accused  shall  be  allowed  to  appear  and  detead  in  person  and  with  oouoBeL 
Held,  that  the  police  conuQiBsloners  could  not  deprive  a  policeman  pf  the  right 
to  appear  and  doTend  wiUi  counsel  on  his  trial  for  olHoial  m&eonduot. 

±  Sakb--Cbbtioubi  vo  Bkvrw— OniCTB  in  Faoto. 

•Where  a  poUoemaD  has  hdd  Us  office  for  fonr  years,  It  eanuot  be  objected,  on  osi^ 
tUrrari  to  review  the  action  of  the  police  commissioners  la  dismtssliig  him  for  mla- 
oonduct  in  office,  that,  on  aooount  of  non-compUanoe  with  tbe  dvil  servloe  law,  he 
was  an  officer  only  de/acto,  and  cannot  be  restored,  though  tbe  proceeding  against 
bin  were  Irregular. 

&  Sun— Hattbrs  kot  Tbibd  Bblow. 

On  certiorari  te  review  the  aetlou  of  pOUoe  ooDuulseloners  In  removing  a  pcdioe- 
man,  matters  presented  by  the  retum  to  the  writ,  aa  to  whioh  relatorwas  not  tried, 
will  be  disregarded. 

Ob  otrtiorari  to  review  the  action  of  £dward  Hannan,  James  f'leming, 
iDd  others*,  constituting  tbe  board  of  police  commissioners  of  the  tity  of  Tn^* 
In  diamisaing  the  relator,  John  H.  Campbell,  from  the  police  force. 

Argued  befbre  Learned,  P.  J.,  and  Lamdon-  and  Hathah,  J  J. 

Wamn,  Patterton  A  €fambell,  {Orta  ffcmbell,  of  counaelt)  for  relator.  B, 
A,  ParmenteTt  for  leapondents. 

Landon.  J.  On  the  22d  day  at  July,  1889.  one  of  the  board  of  police  com- 
mlssionen  preferred  a  charge  in  writing  against  the  relator  of  neglect  of  of- 
ficial duty.  In  that  the  relator  did,  on  the  night  of  the  7th  of  May.  1889.  go 
to  New  xork.  with  a  warrant  for  the  arrest  of  one  Lace  and  another,  8te> 
bostro.  for  the  crime  of  grand  larceny  preferred  by  Mary  A.  Oarlo,  and  did 
return  on  the  following  night  without  having  made  any  proper  effort  to  ap- 
pnbend  said  persons;  and  did  state  to  the  board  that  he  would  not  have  ai^ 
rested  them  had  he  met  them  on  the  street  In  the  dty  of  New  York;  and 
also  tbat  ibe  relator  makes  no  personal  effort,  as  chief  detective,  to  suppress 
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crime,  .or  biiDg  driminals  to  Jnsttce.  A  oopj  of  said  charges  was  served 
upon  the  relator  npon  the  afternoon  of  the  same  day,  requiring  him  to  an- 
swer  the  same,  and  appear  for  trial  before  the  board  on  the  next  daj,  at  7:  SO 
o^dock  F.  M.  Ttie  relator  appeared  before  the  board  at  the  time  appointed,  and 
requested  that  he  might  appear  and  defend,  with  counsel.  This  request  was 
denied.  He  then  denied  the  charges,  and  stated  to  the  board  that  he  did  nut 
go  to  New  York  to  arrest  the  persons  named  in  the  warrant,  but  to  brioj; 
them  to  Troy,  thej  having  already  been  arrested;  but  that  when  he  arrived 
in  Kew  York  he  ascertained  that  they  had  been  arraigned  before  the  police 
magistrate,  and  that  the  complainant,  Mary  A.  Garlo,  had  appeared  before 
the  magistrate,  bat  could  not  identify  them  as  the  persons  accused,  and  the 
mi^istrate  thereupon  discharged  them;  that  the  relator  did  not  know  them; 
and  that  he  did  say  to  the  police  buHnl  that,  under  the  circumstanoes,  he 
would  not  have  arrested  them  if  he  liad  met  them  In  the  street.  The  relator 
then  asked  that  liis  trial  be  postponed  to  enable  him  to  procure  the  witnesses 
from  the  city  of  Kew  York  to  prove  the  facts  and  circumstances  of  the  dis- 
charge of  the  accused.  This  was  refused,  the  board,  or  some  one  of  its  mem- 
bers, remarking  that  they  would  take  his  statement  as  true.  The  board  re- 
turn that  they  also  accepted  as  proven  that  the  relator,  in  his  previous  state- 
ment to  the  board,  did  add  the  words,  "under  the  circumstances,"  to  his 
statement  that  he  would  not  have  arrested  the  accused  had  he  met  them  In 
the  street.  No  other  charge  against  the  relator  was  inquired  into  upon  the 
trial.  The  t>oard  thereupon  found  the  charges  to  be  true,  and  dismissed  him 
from  office. 

The  charter  of  the  city  provides  that  "no  member  of  said  police  force  shall 
be  removed  from  his  office  without  having  written  charges  preferred  against 
him,  and  the  same  having  been  publicly  heard  and  examined  by  said  board, 
after  due  notice  thereof,  and  upon  due  proof."  The  statute  does  not,  in  ex- 
press terms,  provide  that  the  accused  shall  be  allowed  to  appear  and  defend 
with  counsel,  but  the  constitution  provides  that  "In  any  trial,  in  any  court 
whatever,  the  party  accused  sliall  be  allowed  to  appear  and  defend  in  person 
and  with  counsel."  Const,  art.  1,  §  6.  The  board  of  police  commissioners 
was  a  court  for  the  trial  of  the  relator.  People  v.  Mayor,  eto,,  19  Hun,  449; 
People  V.  Van  Allen,  55  K.  Y.  31;  People  v.  Commissioners,  72  N.  Y.  445; 
In  re  Murdook,  7  Pick.  803,  12  Pick.  244;  DUI.  Mnn.  Corp.  §  193.  The 
statute  could  not  deprive  the  relator  of  this  right.  The  charter  authorizes 
the  board  of  police  commissioners  of  the  city  of  Troy  to  make  rules  in  fur- 
therance of  the  police  government  of  tlie  city,  including  the  removal  from 
office  of  members  of  the  pojice  force.  Chapter  328,  g  25,  Laws  1880.  Bnles 
bad  been  made,  one  of  which  provided  that  no  officer  should  be  removed 
"except  upon  the  substantiation  of  written  charges  preferred  against  blm  to 
the  board  of  police,  after  a  fair  trial,  in  which  full  opportunity  shall  be  given 
him  for  his  own  defense,  as  prescribed  by  law."  Another  rule  provides: 
**No  counsel  are  needed  on  the  investigation  of  any  charges,  but  may  be  al- 
lowed." The  rule  first  quoted  implies  that  counsel  will  be  allowiid  If  de> 
sired;  the  second  rule  is  advisory,  with  no  injunction  to  accept  the  advice. 
Neither  attempts  to  deprive  the  accused  officer  of  tliis  right,  and  it  was  error 
to  deprive  him  of  it.   It  is  not  t^ear  that  the  accused  tud  a  &ir  trial.  He 

{[ave  an  explanation  of  his  conduct,  which  was  accepted  as  true,  and  whl<^ 
f  true,  would  be  a  defense  to  the  charge  of  neglect  of  duty,  however  it  miglit 
be  as  to  mistaken  Judgment,  or  inefficiency  in  peiforming  it. 

The  defendants  make  i-etum  of  several  allegations  of  misoondact  on  the 
part  of  the  relator,  with  respect  to  his  official  action.  It  Is  a  saffldflnt  an- 
swer to  these  to  say  tliat  he  has  not  been  put  upon  trial  with  respect  to  any 
of  them.  The  fact  that  soob  matters  are  returned  auggesta  that  possibly  the 
relator  was  tried  npon  one  charge,  and  dismissed  because  of  others  of  wliich 
he  bad  no  notice.   The  determination  of  the  board  must  bo  terersed. 
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It  Ifl  orged,  howerer,  by  the  defendants,  and  the^  hate  made  return  of 
facts  which  they  allege  show,  that  the  relator  was  not  eligible  to  appoint- 
ment In  the  first  Instance,  because  he  had  not  passed  an  examination  before 
the  board  of  civil  service  commissioners  fur  the  city  of  Troy.  It  appears 
that  the  latter  board  was  not  organized  until  two  days  before  the  relator's 
appointment,  and  that  it  did  not  give  the  board  of  police  commissioners  no- 
tice that  It  was  ready  to  proceed  to  the  discharge  of  its  duties  until  an  bour 
and  a  half  after  the  relator  had  been  appointed.  The  defendants  urge  that*  If 
the  relator  was  only  an  ofiBoer  de/aoto,  no  matter  how  he  was  excluded  from 
office,  he  cannot  be  restored.  The  relator  had  been  in  office  more  than  four 
/ears,  and  waa  charged  and  tried  as  an  officer  de  jura,  and  was  dismissed. 
As  the  proceedings  and  determination  of  the  defendanta  were  erroneous,  and 
injuriously  wBFectod  the  relator,  we  think  he  is  entitled  to  an  adjudication  re> 
versing  them.  The  question  here  is  whether  the  proceedings  and  determina- 
tion of  the  board  of  police  commissioners  were  right.  The  question  sought 
to  be  presented  is  whether  they  ought  not  to  l>e  sustained  because  of  matters 
not  presented  upon  the  trial,  and  of  which  the  board  had  no  jurisdiction,  and 
the  relator  no  day  in  court.  Regard  being  had  to  the  fact  that  the  defendants 
were  required  to  make  return  to  the  writ,  their  return  of  other  and  further 
matters,  as  to  which  the  relator  was  not  tried,  must  be  regarded  as  irrelevant* 
and  as  not  presenting  any  issue  for  our  determination.  We  rele^te  snoii 
qoestlons  to  the  proper  action  and  forum.  Proceedings  and  detenniiwtion 
reversed,  with  M&)  costs  and  disbursements.   All  concur. 


OoxB  et  (U.  V.  Town,  Receiver  of  Taxes. 

{Suprenu  Court,  Oeneral  Term,  TMrd  Devartntent  Majr  90, 1880.) 

TiiATiow— Von>  ABBBewraifT— AoTioK  TO  Vaoatb. 

Under  Laws  N.  T.  o.  SB,  I  6,  makiDg  »  deed  ezscnted  tar  the  tax  reoeiver 
**preeainptive  evidence  that  the  sate,  and  wl  prooeedlDgs  prior  thereto, "  were  regu- 
lar, and  autboriziiig  any  one  latereated  Id  aaseaaed  proper^  to  sue  to  restr^n  a 
sale,  an  action  may  be  brought  to  set  aside  on  assessment,  and  restrain  a  sal* 
thereunder,  though  tlw  assessmeiit  Is  void,  as  snob  sale  woold  oreate  a  elond  oa 
plabitUPa  tlUe. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Ma^  J.  Coxe  and  George  F.  Jones,  as  executors,  etc.,  of  Mary 
J.  Jones,  against  Byron  J.  Town,  receiver  of  taxes  for  the  town  and  village 
of  Saratoga  Springs,  to  vacate  an  illegal  assessment,  and  restrain  a  sale  there- 
for. In  ItiSS,  and  aeveral  years  after  the  death  of  Mary  J.  Jones,  the  assess- 
ors set  down  among  the  names  of  the  taxable  Inhabitants  of  the  town  of  Sara- 
toga Springs  the  name  "Mary  J.  Jones,  (heirs.)"  and  assessed  against  that 
name  the  real  estate  described  In  the  complaint.  Laws  N.  Y.  1880.  c.  68,  an 
act  to  authorize  the  sale  of  lands  in  the  village  of  Saratoga  Springs  for  unpaid 
taxes  and  special  assessments,  provides  (section  8)  that  a  sale  by  the  tax  re- 
eeiver.  and  the  execution  after  two  years  of  a  deed  to  the  purchaser,  is  "pre- 
inmptlTe  evidence  that  the  sale,  and  all  proceedi  ngs  prior  thereto,  were  regular, " 
and  that  "aniy  person  Interested  in  property  upon  which  a  tax  or  assessment 
has  been,  or  may  be,  assessed  or  levied,  may  bring  an  action  to  vacate  and 
set  aside  sach  tax  or  assessment,  or  any  sale  made  by  virtue  thereof,  and  to 
enjidn  and  restrain  the  sale  of  any  real  or  personal  properfy."  From  a  judg- 
ment setting  aside  and  vacating  the  tax,  defendmt  appeals. 

Argued  before  Learned,  P.  J.,  and  Matham,  J. 

John  X.  ffmning,  for  appellant.   ChoriM  S.  Leater,  for  respondenta. 

Leahhed,  p.  J.  Then  la  nooQestion  on  the  merits  of  this  case.  The  only 
point  la  wbetlier  an  action  can  be  maintained  to  set  aside  this  assessment. 
We  have  no  doubt  tliat  the  latter  clause  of  section  8.  c.  68,  Laws  1880,  gives 
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tills  right.  Stminafy  v.  CranMr.  10  Abb.  N.  C.  427.  And,  wbatevar  may 
be  tbe  legal  effect  of  an  asBeasnient  like,  the  present.  It  does,  as  a  matter  of 
fact,  create  a  cloud  on  the  plalotlfTs  title.  She  cannot  sell  with  that  fiwedom 
with  which  she  eonld  sisll  If  It  were  not  for  the  alleged  aasesnaent.  Thoaa 
who  desire  to  purchase  are  afraid  when  they  see  what  purports  to  be  an  aa- 
aesement,  even  though  Uiey  may  he  advised  that  It  is  void.  If  the  siection 
above  cited  la  Intended  to  make  an  exception  to  the  rule  which  courts  hmve 
adopted*  it  is  a  very  excellent  exception :  and  it  would  be  well  if  the  exception 
ebould  become  the  general  rule.  Judgment  affirmed,  with  coats. 


Blaks  v.  IEtbrhan. 

{Suvreme  Ctmrt,  Oeneral  Term,  Third  Department.  ICay  2C,  IBMl) 

Vunn  IN  CiTiL  Cues— Chahob  or  Ynmjm. 

In  an  action  by  %  wife  for  the  alienatiOD  of  her  boBband's  affeoUons,  a  motion  by 
defendant  to  change  the  place  of  trial  to  the  county  where  she  claims  to  have  gou 
through  a  mnrri^a  oeremooy  with  plaiutilPa  haeband,  beUaring  blK  to  be  fumw- 
ried.  abould  be  granted. 

Appeal  from  special  term,  Wnrren  couafy* 

Action  by  (Tomelfa  Blake  against  Fannie  BvermBn.  otherwise  known  as 
Fannie  Blake.  Defendant  appeals  from  an  orderdenying  her  motion  to  dange 
the  place  of  Venue  from  Warren  to  Livingston  county. 

Aigtied  before  LbabMbd,  P.  J.,  and  Lahdoh  and  Mathah,  JJ. 

Mndmn  Hamilton,  for  appellant.  D.  8.  PoUer,  tat  respondent. 

Lbarnbd,  p.  J.  This  Is  an  appeal  from  an  order  denying  a  motion  to 
change  the  place  of  trial.  The  action  is  brought  by  the  wife  of  one  Jonas  J. 
Blake  for  the  alleged  alienation  of  his  affections  by  the  defendant.  The  de- 
fendant bad  gone  through  the  marriage  ceremony  with  plaintiff's  hnaband. 
wid  claims  to  have  done  so,  believing  him  to  beunmarried.  Tbedefendant 
resides  in  Livingston  county,  and  that  ceremony  was  performed  there.  The 
plaintiff  resides  in  Warren  county.  The  defendant,  to  obtain  the  change  of 
place  (tf  trial*  stipulates  to  admit  plaintiff's  marrif^,  and  her  receiving  the 
affection  of  her  husband,  and  support  from  him,  etc.  The  allied  cause  of 
action  arose  in  Livingston  county,  because  it  Is  there  that  defendant  is 
averred  to  have  enticed  the  plaintiff's  husband,  and  to  have  married  him. 
Evidently,  the  questions  to  be  litignted  are  whether  defendant  knew  Blake  to 
be  a  married  man,  and  whether,  with  such  knowledge,  she  enticed  said  Blake, 
and  alienated  his  afTectlons  from  plaintiff.  The  defendant  admits  that  she 
had  heard  rumors  that  Blake  was  married,  and  that  she  wrote  to  him  to  in- 
quire how  this  was.  She  avers  that  be  told  her  he  was  divorced,  on  which 
she  said  that  she  could  not  marry  him;  that  afterwards  he  totd  her  his  wife 
was  dead,  and  thereupon  she  married  him.  It  appears  that  a  former  action 
for  the  s:ime  cause  was  commenced  in  1886.  In  which  the  complaint  was  dla- 
mtased.  The  place  of  trial  was  Livingston  county.  If  the  defendant  is  lia- 
ble in  this  action,  then  it  would  follow  that  she  had  been  guilty  of  a  crime 
under  section  301.  Fen.  Code.  For  such  a  crime  she  would  be  tried,  if  any- 
where, in  Livingston  county.  It  would  seem  fair,  unless  there  were  strong 
reiisons  to  the  contrary,  that  she  should  be  allowed  to  defend  this  action  in 
the  same  county.  In  motions  of  this  kind,  it  is  well  known  that  the  parties 
seldom  need  all  the  witnesses  whose  names  are  given  In  the  affidavits.  Wo 
must  act  upon  this  knowledge,  and  upon  our  judgment  in  regard  both  to  con- 
venience of  the  witnesses  who  wUI  be  called,  and  also  In  regard  to  the  other 
matters  mentioned  in  rule  48,  and  "the  ends  of  justice."  Subdivision  3,  § 
987,  Code  Civil  Proc.  We  are  reluctant  to  Interfere  with  the  discretion  exer- 
cised by  the  court  below  in  cases  of  this  kind;  but  In  the  present  instance,  on 
a  careful  examination  of  the  papers,  and  a  consideration  of  the  number  at 
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■HiiiiMW  wbo  irill  tw  ntM*  we  think  that  deCendant's  motion  shooU  ba 
gnafced.  Order  leverMd.  with  $10  eoata  and  printing  di8buisemeats»  ud 
■otIoiL  granted,  with  910  ooata;  all  to  abide  the  event.  All  ooncur. 


Owen  v.  HouBOFATma  Uur.  Zjfb  Ims.  Co.  et  al. 
(Supreme  Court,  Oaneral  Term,  Third  Department.  lln,y  36, 1880.) 

L  Bwmms— "Detolution  or  Liibilitt"— SnBSTircnoif. 

There  is  no  *'devolatlon  of  Usbill^  *  where  a  reoetver  is  appointed  on  the  volun- 
tary diasoIutioD  of  a  oonkoratlou  within  Code  Civil  Froo.  1 756,  proTldlog  that^  la 
oaae  of  a  "darolatloa  of  liabiUtf , "  an  action  may  be  oontinued  afi^nst  the  orisfnal 
par^.  nnlesa  tha  oonrt  diMote  the  peraon  on  mom  tlia  IM^tj  im  derolved  to  he 
wbetituted  in  the  aotton,  or  Jtdmd  with  the  original  par^,  astliaoaiereauireL 

t.  Sakb— Lumaa. 

Where  a  reortrar  has  been  appointed  on  the  dlaeoiutloB  of  a  oorporation,  agalnat 
whom  an  action  la  pending,  a  motion  to  subsUtnte  him  aa  par^  oefeodaatt  In  ita 
Btead,  comes  too  late  after  £e  haa  distributed  the  assets,  ander  order  of  the  ooort, 
among-  proved  claim  b  duly  adrertised  for  under  the  statute. 

Appeal  from  special  term,  Saratoga  coun^. 

Aiction  by  t-'arah  Owen  agalnat  the  Homeopathle  Ifntual  Life  Insnranea 
Company.  It  was  held  at  special  term  that  under  Code  OlvU  Froc.  g  766* 
on  the  appointment  of  a  receiver  of  a  rorporation  against  which  an  ao* 
tion  was  pending,  there  was  a  "devolution  of  llabllitT'.'*  Edwin  M.  Kellogg, 
the  receiver  of  defendant,  appeals  from  an  order  substttnting  him  puty  de- 
fendant in  Its  stead.  Section  756  ia  as  follows :  "In  case  of  a  transfer  of  in- 
terest, or  devolution  of  lUbility,  the  action  maybe  continaed  by  or  against 
the  original  party;  unless  the  court  directs  the  person  to  whom  the  Interest  is 
transferred,  or  upon  whom  the  liability  is  devolved,  to  be  substituted  In  the 
sction,  or  Joined  with  the  original  party,  as  the  case  requires." 

Ai^ued  before  Learned,  P.  J.,  and  Landon  and  Matham,  JJ. 

Witltam  H,  Amovx,  for  appellant.    William  H.  MeCalU  for  respondent. 

Learned,  F.  J.  It  cannot  be  properly  said  that  there  is  a  "devolution  of 
liability"  when  a  receiver  Is  appointed  on  the  voluntary  dissolution  of  a  cor- 
poration. He  does  not  become  liable  for  the  debts.  His  duty  is  to  distribute 
the  assets  in  the  manner  prescribed  by  law.  Possibly  there  may  Iw  cases 
where,  for  the  purpose  of  determining  the  existence  or  the  amount  of  a  debt, 
he  could  be  made  a  party  to  an  action  previously  pending  against  the  corpora- 
tion ;  though  we  do  not  see  why,  in  most  Instances,  those  matters  could  not 
be  determined  in  the  proceeding  under  the  statute  in  which  the  receiver  was 
appointed.  But,  however  that  may  l>e,  in  the  present  case  the  receiver  had 
advertised  for  eltUms  under  the  statute;  he  had  even  served  the  plaintlCF  and 
her  attorney  personally  with  notice  to  present  their  claim;  the  plaintiff  had 
presented  no  claim;  and  the  receiver,  under  the  statute,  had  distributed  the 
assets,  reserving  only  enough  to  meet  his  expenses.  After  all  this,  the  pres- 
ent motion  was  made.  Under  these  circumstances.  It  would  be  unjust,  by 
making  him  a  party  to  this  action,  to  throw  on  him  the  expense  of  litigation; 
especiuly  when  there  are  no  assets  from  which  to  pay  the  claim,  should  the 
plaintiff  be  successful.  The  plaintiff  urges  that  the  question,  how  the  debt 
is  to  be  paid,  if  proved,  is  not  before  us;  that  that  need  not  be  determined  un- 
til the  plaintiff  shall  have  succeeded  in  the  action.  But,  clearly,  the  only 
hope  of  the  plaintiff  must  be,  under  the  circumstances,  to  compel  the  receiver 
to  pay  from  his  own  funds.  On  what  ground  that  could  be  urged  we  do  not 
know.  But  at  any  rate,  we  ought  not  to  expose  the  receiver,  who  has  fol- 
lowed the  directions  of  the  statute,  and  has  thus  discliarged  his  duty  properly, 
to  the  expense  of  defending  the  action,  and  to  the  risk  of  some  attempt  to 
make  him  personally  liable.  The  plaintiff  had  full  notice  of  the  time  wlien 
claims  were  to  be  presented.   If  she  had  presented  this  daim,  and  any  ques- 
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Hon  had  arisen  whether  It  could  be  passed  upon  otherwise  than  in  a  formal 
actioHt  she  might,  at  that  time,  have  made  this  motion.  Than  the  raoelver 
was  in  possession  of  funds,  and  had  not  made  his  distribntion.  Bat,  what- 
ever  might  have  been  done  at  that  time,  the  plaintiff  is  now  too  lata.  Tbs 
order  is  reversed,  with  #10  costs  and  printing  disbursements. 


WlOHTHAM  V.  BrT^  «t  Ol. 

ifiupmna  Court,  Qeneral  T«^n^  Second  Department.  Hay  U,  1890.) 

Jul  Axa  JAiLan— Acrkkv  vob  OaraL  Tmatmbxt. 

A  oomplaiiit  in  an  action  against  the  offloers  of  a  prison  for  Inlttotlng  onwl  and 
anasual  puaishment  on  a  oonvlot  la  fatally  defective  when  It  fails  to  allege  that 
the  acts  complaloed  of  were  not  In  aooordanoe  with  the  regulations  of  the  prison,  or 
that  they  were  not  neoessary  for  the  proper  punishment  of  pIolDtif^  or  to  secure 
anhmlsslon  and  obedience  on  bis  part,  or  that  the  ponlahment  was  not  adminis- 
tered In  aooordanoe  with  legal  regnlatloiis  upon  the  subject. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Andrew  J.  Wightman  against  Augustus  A.  Brush,  warden,  and 
James  Connaughton,  keeper,  of  Sing  Sing  prison,  for  the  InOiction  of  cruel, 
unusual,  and  unlawful  punishment  by  defendants  on  the  plaintiff  while  he 
was  confined  in  such  prison.  The  complaint  tdleged  that  the  ill  treatment 
and  cruel  punishment  consisted  in  band-cufflng  plaintiff's  hands,  rendenng 
tfaetn  useless,  then  confining  him  in  wet  dungeons  for  a  period  of  eight  days; 
that  said  dungeons  contained  no  place  on  which  the  plaintiff  could  rest,  and 
when  exhausted  lie  was  compelled  to  lie  on  the  floor  in  the  water;  and  that 
during  said  periods  of  conflneraent  he  received  no  food  but  four  ounces  of 
bread  with  water  daily,  and  on  being  removed  from  the  dungeons  he  waa  for 
a  long  time  placed  in  solitary  contlnement.  A  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
was  BUittalDed,  and  plaintiff  appeals. 

Argued  before  Barnabd,  P.  J.,  and  Pratt,  J. 

George  H.  Sruoe,  for  appellant.  Oharhu  F.  Tabor,  Atty.  Qen.,  for  respond- 
ents. 

Pratt,  J.  The  plaintitf  alleges  that  while  he  was  a  convict  In  state-prison 
tlw  defendants,  the  warden  and  principal  keeper,  abused  and  inflicted  unnec- 
essary and  cruel  punishment  upon  him,  and  claims  damages  therefor.  How- 
ever, the  speciflu  acts  of  cruelty  are  set  out  in  the  complaint,  and  the  plain- 
tiff is  bound  by  such  allegations;  and  the  demurrer  goes  no  further  than  to 
admit  such  upeciflc  acts.  The  acts  described  seem  to  be  authorized  by  stat- 
ute, if,  in  the  opinion  uf  the  warden,  it  was  deemed  necessary  in  order  to  pro- 
duce entire  submission  or  obedience  of  the  convict.  Section  108(7Ui£d.) 
Hev.  St.  p.  2617.  It  is  not  necessary  to  decide  that  in  no  case  can  a  convict 
have  his  action  for  damages  for  personal  injuries  inflii^ted  upon  hfm  wliile  in 
prison.  It  may  well  be  Uiat  if  an  officer,  outside  the  line  of  his  duty,  should 
commit  a  wanton  and  unprovoked  assault  upon  a  prisoner,  such  officer  would 
be  liable  to  an  action  for  damages.  That  point  we  do  not  decide,  as  it  is  nut 
necessary  to  a  determination  of  this  case.  There  is  no  allegation  in  the  com- 
plaint that  the  acts  done  by  tlie  defendants  were  not  in  aeoordance  with  the 
regulations  of  the  superintendent,  or  that  they  were  not  necessary  for  tiie 
proper  panishmentoftbeplainttff,  or  to  secure  submission  and  obedience  upon 
his  part,  or  that  the  same  wen  not  administered  in  accordance  with  the  I^al 
regulations  upon  that  subject.  We  think  the  demurrer  was  pxapetly  bub- 
t^ned,  and  the  Judgment  must  be  affirmed,  with  costs. 
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Kkowltok  0.  Atkins. 
(Ahmwm  CovrC,  Omeral  Ttrm,  SttxmA  DaiMrtmmt.  April  12, 1890.) 
VwAm— CBunoM— Pu-SncFLB. 

A  grantee  exeotited  •  daoUumUon  ot  tnut  redtlng  tliat  tbe  tnuk  wu  for  the  mI* 
of  the  land  for  the  ben^t  ot  ttw  grantor's  widow  and  two  children ;  that  when  the 
joongaat  child  became  SI  Teari  old  the  trust  ibonld  terminate,  and  the  estate  be 
conreTed  to  the  ehUdren  suojeet  to  thedr  mother's  dower  rights;  end  that, "in  case 
of  the  deatti  ot  both  ot  said  obildrea  before  the  age  of  maturity,  then  I  am  to  oon- 
Tey  all  and  every  part  of  said  property  then  remiuDing  unsold,  and  toj^^  over  iil 
Income  and  proceeds  ot  aale8inmytumds,'*to  the  grantor's  widow  "ibr  her  st^ 
and  aeparate  nse  and  ben^t,  forever. "  Held,  that  the  children  took  a  feuimple 
eatate  under  the  tnut,  subject  to  their  mother's  right  ot  dower. 

Appeal  from  judgment  on  report  of  referee. 

Action  hy  Frank  B.  Knowlton.  as  belr  at  law  of  two  deceased  nephews, 
children  of  Osiuan  W.  Atkins  and  of  plaintiff's  deceased  sister,  Cordelia  Atkins, 
against  Thomns  J.  Alklns — Firgt,  to  compel  a  conveyance  to  him  hy  defend', 
ant  of  such  portions  of  certain  real  estate  in  East  New  York,  Kings  county, 
as  the  defendant  held  in  trust  for  Cordelia  Atkins  and  her  children,  as 
had  not  been  sold  and  disposed  of  hy  tbe  defendant  pursuant  to  the  power 
contained  In  a  declaration  of  trust  made  by  him  as  to  tbe  property;  and,  aee- 
ondly,  for  an  accounting  as  to  the  proceeds  of  such  portions  of  the  said  prop- 
erty as  had  been  sold  and  conveyed  by  him.  The  declaration  of  trust  executed 
by  defendant,  and  referred  to  in  the  opinion,  recited  that  the  lands  had  been 
eouveyed  to  defendant  "for  the  purpose  of  enabling  the  grantee  to  sell  and 
dispose  of  said  property  for  the  benefit  of  the  widow  and  children  of  said 
Osman  W.  Atkins  in  the  case  of  bis  decease;"  and  defendant  thereupon 
covenanted  that  he  had  taken  and  that  be  held  the  property  "in  trust  only 
for  tbe  uses  and  purposes"  which,  in  his  declaration,  defendant  proceeded 
to  re<»te.  The  first  of  these  was  to  sell  the  property  as  in  his  judgment 
should  be  for  the  best  interest  of  the  widow  and  the  two  cbildren,  and 
to  hold  tbe  proceeds  of  sale  in  trust  for  them;  the  second  was  to  collect  tbe 
rents,  and  apply  them  to  the  use  of  the  widow*  as  toone-tbird,  during  her 
life,  and  to  the  use  of  tbe  two  cbildren,  as  to  the  remainder,  during  their  mi- 
norities; the  third  was  to  terminate  tbe  trust  at  the  trustee's  option,  if  the 
widow  should  give  her  written  consent,  and  thereupon  to  convey  the  unsold 
real  estate  to  tbe  two  children  subject  to  the  "life  use"  of  Mrs.  Atkins  in  one- 
third,  with  tbe  provision  for  an  estimate  and  payment  of  the  present  value  of 
such  life  use;  and  the  fourth  was  that,  upon  the  attainment  by  the  younger 
or  survivor  of  the  two  children,  of  the  age  of  21  years,  he  should  con- 
vey to  the  two  children,  "as  joint  tenants,  in  equal  proportions,  *  •  « 
all  of  said  property  then  unsold,  sabject  to  tbe  dower  rights  of  said  Cordelia.  ** 
Tbe  third  and  fourth  clauses  also  provided  that  the  proceeds  of  sale  of  some 
or  all  of  tbe  real  estate  should  be  held  and  disposed  wC  for  the  same  purpose, 
and  upon  like  conditions,  as  the  oorresponding  real  estate  Itself  would  have 
been  held  or  disposed  of.  The  power  to  terminate  the  trust  under  the  fourth 
clause  was  never  exercised,  and  was  soon  extinguished  by  the  death  of  Urs. 
Atkins.  The  sixth  and  seventh  clauses  also  became  unimportant.  The  fifth 
and  rMnatnii^  clause  was  in  these  words:  '*In  case  of  .the  death  of  both  ot 
said  (Alldren  before  the  age  of  maturity,  then  I  am  to  convey  all  and  every 
part  of  said  (ooperty  then  remaining  unsold,  and  to  pay  oyvt  all  income  and 
proceeds  tA  nles  in  ray  huds,  (deducting  charges  and  expenses,)  to  said  Gor- 
detia,  for  hw  sole  me  and  benefit,  forever. "  The  referee  held  that  the  fifth 
clause  was  a  grant  ctf  an  estate  to  Mrs.  Cord^ia  Atkins  "for  her  sole  and  sep- 
arate use  and  benefit,"  to  ripen  into  possession  upon  "the  death  of  both  itf 
said  diildren  before  the  age  of  maturity;"  that  tbe  estate  thus  granted  to  her 
was  deooendibie  and  devisable,  and,  on  her  death  before  her  children,  de- 
Boended  ta  tbemi  and  that,  on  Uie  death  of  the  ohlldrMi  during  Intanqy,  it  was 
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oii\j  the  estate  thus  descended  from  their  mother  that  they  could  transmit  by 
inheritance;  and  that  it  would  therefore  go  to  their  miiternai  uncle  in  pref- 
erence to  tlulr  paternal  unclep  such  uades  being  their  next  oC  Icin.  A  jiidg* 
raent  was  entered  In  accordance  with  the  referee's  opinion,  and  dfifendant  ap- 
peals. 

Howard  8t.  C.  Wait,  (  Wm.  W.  MaoFarland,  of  counsel,)  for  appellant. 
B.        D.  J.  Noyeg,  {James  B.  Ludlow,  of  counsel.)  for  respondent. 

Babnabd,  p.  J.   Osman  W.  Atkins,  on  the  7th  day  of  September.  1871, 
conveyed  a  large  landed  estate  to  his  brother,  the  defendant.    The  deed  was 
absolute.   The  grantor  had  a  wife  and  two  very  young  children.    The  con- 
sideratlon  expressed  was  93.000,  and  the  wife  of  the  grantor  joined  in  the 
deed.   In  November  following,  and  after  the  death  of  Osmao  W.  Atkins,  the 
defendant  executed  a  declaration  of  trnst  in  the  land.   In  September,  1872. 
another  declaration  of  trust  was  executed  by  defendant  in  respect  to  the  same 
land.    The  declarations  are  substantially  alike.   The  trust  was  expressed  to 
be  for  the  sale  of  the  land  for  the  best  interest  of  widow  and  children  of  gran- 
tor,  in  the  judgment  of  the  trustee.    One-thtrd  of  the  income  was  to  go  to 
the  widow  for  life,  and  the  remaining  two-thirds  to  be  equally  divided  betwera 
the  two  children  of  grantor.   The  trust  was  to  terminate  when  the  youngest 
child  should  be  21,  and  then  the  estate  was  to  be  conveyed  to  the  chlldrea 
subject  to  the  dower  rights  of  grantor's  wife,  and  the  proceeds  of  land  sold 
were  to  be  paid  over  to  the  children  after  the  widow's  claim  therein  was  paid. 
The  declaration  of  trust  contains  this  clause,  out  of  which  the  ccmtrovway 
arises:  "Fifth.  In  case  of  the  death  of  both  of  said  children  before  the  age 
of  maturity,  then  I  am  to  convey  all  and  every  part  of  said  pr(^>erty  then  re* 
maining  unsold,  and  to  pay  over  all  income  and  proceeds  of  sales  in  my  hands, 
deducting  ebaiges  and  expenses,  to  said  Cordelia,  for  Iter  sole  use  Mid  benefit, 
f(H*ever.^  The  widow  died  in  187S.   The  two  children  were  both  drowned 
in  1881.  at  the  ages  of  10  and  11  jears,  respectively.  The  widow  took  no  re* 
malnder  in  the  estate  which  existed  if  she  died  before  the  cfalldren,  and  tbey 
died  during  thdr  minority.  The  scheme  of  the  transai^D  was  to  ctvate  a 
title  for  the  better  management  of  the  lands  during  the  minority  of  the  chil- 
dren.  One-third  of  the  proceeds  was  to  go  to  the  widow,  and  the  two-thirdi 
was  to  be  applied  to  the  necessities  of  the  children.   The  trustees  oould.  by 
the  terms  of  the  trust,  tominate  the  same  with  the  wife's  assent,  and  convi^ 
the  lands  to  the  infants  "subject  to  the  life-use  of  said  Cordelia  In  one-third 
thereof."   The  trustees  could,  by  the  terms  of  the  trust,  pay  a  gross  sum  t» 
Uie  widow,  and  then  convey  to  the  children  and  to  their  heirs  forever,  equally. 
By  the  terms  of  the  deeds  of  trust,  when  the  trnst  terminated  by  the  limita- 
tion of  the  same  the  conveyance  was  to  be  made  to  the  children.  **subject  to 
the  dower  rights  of  the  said  Cordelia."   The  provision  that  the  mother  shall 
take  in  ease  of  the  death  of  both  children  during  minority  was  not  intended 
to  create  an  estate  in  h^r,  unless  she  survived  the  children.   This  c(niUngenc7 
never  happened.   If  she  bad  survived  her  children,  the  trostnleeda  would  have 
carried  the  estate  to  her,  and  so  would  the  statutes  of  descents,  without  the 
deed .   In  other  words,  the  wife  and  children  would  be  left,  as  to  the  succes- 
sion, as  if  no  deeds  existed.    Uennesty  v.  Patterson,  85  N.  7.  91.    The  gift 
over  was  of  land  to  one  John  Foley,  if  the  testator's  daughter  die  without  ehlM 
or  children.   Foley  died  before  ttie  daughter,  and  the  daughter  left  no  chil- 
dren at  tier  death.   The  court  of  appeals  held  that  Foley  bad  a  contingent 
remainder  which  vested  in  bim  at  the  death  of  the  testatov,  and  which  de- 
scended to  his  heirs.    The  case  is  not  an  authority  for  the  Judgment  appealed 
from.    If  the  construction  be  held  that  no  estate  was  created  in  the  widow 
except  her  dower  rights,  there  was  no  contingent  or  expectant  estate  to  be 
considered,  under  the  case  of  Sennesay  v.  Patterson.    The  dower  right,  of 
coui-se,  would  not  be  such  an  estate,  under  the  circumstances  proven  in  tbi 
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ease.  The  law  formed  a  oon«tnicti<m  which  oansod  the  land  to  descend  In  tb* 
coarse  of  ancestral  blood.  Quinn  r.  Sardenhrooht  54  K.  Y.  88;  Wqod  T. 
mteham,  92  K.  Y.  S75. 

We  coDclude,  therefor*  tbat  tbe  widow,  at  the  time  of  her  death,  left  M 
estate,  expectant  or  contingent,  which  survived  her.  These  views  render  un- 
aeoessary  an  examination  into  the  evidence  claimed  to  support  a  finding  that 
one  of  the  children  survived  the  other.  The  Judgment  should  therefozebe 
leveraed,  and  a  asw  trial  granted  at  special  term;  costs  to  aUdn  event. 


KiEBSAa  V.  Wolff  et  at 
(SuprwiM  Court,  Qmeral  Term,  Seocmd  DepartmmL  Ubj  19, 1880.) 
Dwai^— BriDaiTOB. 

In  an  action  for  deceit  In  the  sale  of  a  horae,  evidence  of  the  condition  of  the  ani- 
mal after  its  death,  81  days  after  the  sale,  Is  Irreleraat,  nnleae  followed  up  bgr  pvoof 
tbat  tbe  horae  was  unsound  at  the  time  (a  the  sale. 

Appeal  from  Kings  county  court. 

Action  bj  Francis  Kiernas  against  Armand  Wolff  and  Jules  Wolff,  for  de- 
ceit in  the  sale  of  a  horse,  origtnallj  brought  in  a  Justice's  court,  where  the 
complaint  was  dismissed  upon  tbe  ground  that  there  was  no  fraud  shown  in  tbe 
Bale.  The  jastiee  excluded  testimony  offered  by  plaintiff  to  show  the  condi- 
tion  of  tbe  horse  at  its  death,  31  days  after  the  sale.  The  county  court  re- 
versed the  judgment  "for  error  In  rejecting  testimony."  From  tbe  Judgment 
entered  on  tbe  order  of  reversal,  defendants  appeal. 

Argued  before  Barnakd,  P.  J.,  and  Dtkvan  and  Pbatt,  JJ. 

(T.  S,  Surd,  Jr.,  for  appellant,  Jamts  F.  Quiglej/,  Cor  respondent 

Pratt,  J.  The  plaintiff  made  out  no  case,  either  upon  a  warranty  or  for 
deceit.  What  he  might  have  done  If  permitted  to  put  in  bis  testimony  can- 
not be  determined.  Tbe  case  la  so  badly  reported  that  It  Is  impossible  to  say 
whether  or  not  any  material  evidence  was  rejected.  Ko  gnestion  is  asked  or 
offer  of  proof  made  as  to  any  evidence  that  we  are  able  to  say  was  material. 
Sending  for  a  surgeon  after  the  horse  was  dead,  or  proving  bis  age,  had  no 
tendency  to  prove  frand,  unless  it  was  followed  up  by  proof  that  would  show 
that  the  horse  was  unsound  at  the  time  of  the  purchase.  Tbe  question  put 
to  the  witness  Finnegan,  to- wit,  "Did  you  examine  the  horse  that  day?"  was 
only  important  if  preliminary  to  some  further  inquiry,  of  which  no  indication 
is^ven  by  the  printed  ctise.  Tbe  presumption  that  the  original  judgment 
was  properly  rendered  cannot  be  lightly  overthrown.  Much  takes  place  on 
every  trial  of  which  the  reviewing  court  must  necessarily  be  ignorant.  The 
discussions  of  counsel,  upon  which  courts  largely  depend,  and  the  tacit  con- 
cessions which  take  place  in  all  trials,  cannot  be  fuily  represented  upon  the 
record.  To  require  every  word  spoken  upon  a  trial  by  court,  counsel,  and 
witnesses  to  be  reproduced  in  the  appeal-book  would  be  an  intolerable  bur- 
den. The  only  practicable  rule  Is  that  the  appealing  party  must  assume  the 
task  of  showing  clearly  that  the  judgment  rendered  was  based  upon  error. 
The  appeal-book  must  be  so  prepared  as  to  bring  out  the  points  upon  which 
err<v  is  predicated,  and  tbe  appellate  court  must  be  able  to  see  wherein  error 
took  place,  or  tbe  judgment  should  be  affirmed.  The  county  court  seems  to 
have  held  tbat  the  respondent  was  bound  to  show  affirmatively  that  no  errors 
were  committed.  By  tbat  rule,  very  few  Judgment  could  stand.  The  judg- 
ment of  the  county  court  must  be  reversed,  and  the  judgment  of  the  jostlos 
of  the  peace  firmed,  with  costs.  All  concur. 
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In  n  Lasak's  Will. 
(Aiprwnw  Court,  Oerurat  TM*m,  Second  DepamMnt.  Mar 

Wtanss— OmtmnioT— TR^RBAonoir*  with  DsoBDnm. 

Where  n  witneu,  in  ease  the  will  propouaded  should  be  admitted  to  prooate, 
would  take  as  legatee,  and  la  case  probate  shoald  be  denied  would  take  as  heir  at 
testator,  then  his  interest  In  the  event  Is  soffloiently  apparent  to  exclude  tab  testt- 
n^V  aa  to  perKmal  tnuuaotkma  with  the  testatOTt  under  Code  OlTil  Fro&  K.  T. 
t  MB,  providing  that »  party  or  person  interested  In  an  action  shall  not  be  enmlnwl 
as  a  witness  In  his  own  behalf  or  Interest  ag^nat  the  executor,  administrator,  or 
snrrlTor  of  »  deeeased  person,  oonoemlng  a  personal  transaction  oroomminleraoa 
batwoea  flu  wltaMBB  and  fha  daoBBaed  parsiML 

Appeal  from  aorrogate's  conrt.  'WesfccheBter  ootinty. 

Application  for  the  probate  of  the  last  will  and  testament,  with  seren  oodl- 
dls,  of  Franois  W.  Lasak,  deceased.  Probate  was  allowed,  and  the  oonteetant, 
Margaret  S.  Ives,  appeals.  "For  other  litigation  over  tbe  will*  see  7  N.  T.  Supp. 
2;  8  N.  Y.  Supp.  740,  776. 

Argued  before  Basnabd,  P.  J.,  and  Dtkman  and  Fbatt,  JJ. 

Cheu.  F.  MaoLean,  for  appellant.  Soadly,  Xoufor&oeA  (ft  Johmon  and  ff. 
9.  (ft  f  .  Jf.  Bvynoldat  for  respondents. 

Dtkman,  J.  This  Is  an  appeal  by  (me  iA  ttie  contestants  from  a  decree  (tf 
tbe  snnoga^  admitting  to  probate  tbe  last  will  and  testameftt  Francis  V. 
Lasak;  and  upon  the  argament  the  coansel  for  the  i^pellant  abuidoned  all 
objections  to  the  decree  except  one,  which  we  will  now  eonsider.  lira.  Mh> 
gaiet  Ives,  a  granddaughter  of  the  deceased,  was  one  of  the  oontestanta  of  Us 
will,  and  during  the  trial  she  called  as  a  witness  Mrs.  Cordelia  D.  GlianTet, 
one  of  tbe  daughters  of  the  deceaaed;  and  stie  was  permitted,  OTOr  the  objec- 
tion of  one  of  the  counsel,  to  testify  to  personal  transactions  and  communica. 
tions  between  h«self  and  her  fatlier.  On  a  subsequent  day,  however,  all  tes- 
timony of  the  witness  concerning  personal  transactions  and  communicaUons 
with  the  deceased  were  stricken  out,  and  the  counsel  for  Mrs.  Ivea  excepted 
to  sndi  ruling. 

We  think  the  exception  presents  no  error.  "Upon  the  trial  of  an  action, 
or  the  bearing  upon  the  merits  of  a  special  proceeding,  a  party  or  person  In- 
terested in  the  event  *  *  *  shallnot  beexamined  asawitneesin  hisowtt 
behalf  or  interest,  *  *  *  against  the  executor,  administrator,  orsurvtvor 
of  a  deceased  person,  •  *  •  (unceming  a  personal  transaction  or  com- 
muuication  between  the  witness  and  tbe  deceased  person.**  Section  8^,  Code 
GivU  Proc.  Mrs.  Chanvet  sustained  the  double  relation  of  party  and  persoe 
hnterested  In  the  event  of  the  llti^tion  over  her  father's  will.  If  the  will 
was  destroyed,  she  received  her  interest  in  her  father's  estate  aa  heir;  and,  if 
It  was  sustained,  she  took  the  portion  given  her  by  the  will,  and  she  would 
receive  more  or  lesa,  according  to  the  conclusion  of  the  litigation.  It  is  not 
needful  to  determine  whicb  result  would  be  most  beneSclal  to  her,  or  best 
promote  her  intorest.  If  the  determination  would  be  either  advantageous  or 
detrimental  to  her,  then  her  interest  in  the  event  is  sufficiently  apparent  to 
ex(dude  her  testimony.  The  language  employed  in  the  statute  is  exceedingly 
comprehensive,  and  its  scope  is  (».extensive  with  the  words  and  actions  be- 
tween two  persons.  The  statute  has  come  to  be  considered  very  beneficial, 
and  *he  testimony  which  it  inhibits  is  excluded  by  the  courts  with  infl«xible 
uniformity.  In  the  case  of  Wadstoorth  v.  Heermang,  85  N.  T.  639,  Judge 
Finch  says  in  the  opinion,  in  speaking  of  this  statute:  "The  spirit  and  pur- 
pose of  this  provision  of  the  Code  Is  equality,  to  prevent  undue  advantage, 
and  that  purpose  should  be  kept  in  view  when  border  questions  arise,  and 
lines  of  distinction  are  to  be  drawn. "  Tbe  decree  lAioaU  be  affirmed,  with 
costs  tc  oe  paid  from  the  estate.   All  concur. 
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Skihnkb  v.  Smith  et  a?, 

(Supr&nta  Court,  Omeral  Term,  Second  Devortrrmu.  Mmj  12, 1800.) 

OOKTou-noNB— SroaK— PATmrr  ro  Stookholdbbb. 

DefencUuiU,  owolnff  patents  for  carpet  Uwma.  tornted  a  oorporation  under  tlia 

Sneral  mauutaefeDrlnff  aat|  witb  a  ciuiltal  stook  of  940,000,  wnioh  was  iMued  t» 
emBelTes,  and  tiBiiBlema  the  Utle  of  the  patents  to  tne  companr  at  that  valaa- 
tion,  which  was  merely  nominal.  The  onljr  business  Intended  1>7  defendants  was 
tho  holdins  of  the  patents  and  the  o(dleoUon  of  royalties.  SnlMeqaently,  It  was 
determined  to  manufaotore  carpets,  and,  for  that  purpose,  to  iDorease  the  capital 
stock.  Prelimicary,  and  so  as  to  retain  the  ownership  of  the  patents,  defendants 
bad  them  retransferred  to  themselTas  Individnally,  for  the  same  nominal  price  at 
which  they  were  transferred  to  the  oompanr.  Tber  then  increased  the  capital  to 
•600,000,  aU  of  which  was  Issned  to  themselves;  S^.OOO,  inoludinjr  tbe  •40,000  al- 
ready held  by  them,  for  cash  at  par,  and  the  balance  for  an  unlimited  license  to  aae 
the  patent  at  a  certain  rate  of  royalty.  No  debts  were  then  owed  by  the  oompany. 
JSelo,  that  the  retransfer  of  the  patents  to  defendants  Indlvidnally  was  not  a  with- 
drawal of  capital,  within  the  prohibition  of  »  Ber.  St  N.  Y.  (8th  Ed.)  p.  1788,  |  9, 
declaring  It  to  be  unlawful  for  the  directors  of  a  oorporation  to  wiuioraw,  or  In 
may  way  pay  to  the  stooUiolders,  soy  part  of  the  capital  atoek,  without  tha  oon> 
aemt  of  the  legislature. 

Appeal  from  speotal  term,  Dutcbeas  county. 

Action  by  Charles  E.  Skinner,  as  trustee  of  the  Smith  Moquette  Loom  Com- 
panj.  against  Warren  B.  Smith,  William  F.  Cochrane,  and  Eva  S.  Cochrane, 
and  the  Smith  Moquette  Loom  Company.  The  court  dismissed  the  complaint, 
mnd  from  the  judgment  thereupon  entered  plaintiff  appeals.  Code  Civil  Proo. 
K.  Y.  §6  1781.  1782,  under  which  the  action  is  brought,  are  as  follows: 

"g  1781.  Action  against  Directon,  etc.,  of  a  Qorporation,  for  Miscondwst. 
An  action  may  be  maintained  against  one  or  more  trustees,  directors,  man- 
agers, or  other  o£Bcers  of  a  corporation  to  procure  a  judgment  for  the  follow- 
ing purposes,  or  so  much  thereof  as  the  case  requires:  (1)  Compelling  the 
defendants  to  account  for  their  official  conduct  in  the  management  and  dispo- 
sition of  the  funds  and  property  committed  to  their  cliarge;  (2)  compelling 
them  to  pay  to  the  corporation  wtifch  they  represent,  or  to  its  creditors,  any 
money,  and  the  value  of  any  property,  which  they  hare  aoqaired  to  tbemselTea, 
or  transferred  to  others,  or  lost  or  wasted  by  a  violation  of  their  dnties. 

"§  1782.  ^  Whom  Action  to  be  Brought.  An  actifm  taxy  be  brought,  as 
prescribed  in  the  last  section,  by  the  attorney  general  in  behalf  of  the  people 
of  the  state,  or,  except  where  the  action  is  brought  for  the  purpose  speofled 
in  subdiTidon  third  or  fonrth  of  that  section,  by  a  credltorof  the  corporation, 
<Nr  by  a  trustee,  director,  manager,  or  other  ol&cer  of  tlie  oorporation«  having 
a  general  snpedntendeoce  of  its  conceina. " 

Ai^ued  b^ore  Dtkuah  and  Pratt,  JJ. 

Geo,  C.  Funnan,  {Theron  6'.  Strong,  of  oouosel,)  for  appellant.  3*.  AS* 
H,  FtUh,  {Jottph  H,  ChoaU  and  Theodore  Fitch,  of  coansel,)  for  re^ond- 
•nts. 

Bykman,  J.  On  the  16th  d^  of  January.  1877,  letters  patent  of  the  United 
States  were  granted  to  Alexander  Smith  for  an  improvement  in  looms,  and 
tbe  invention  thereby  secured  was  very  valuable.  When  he  died  he  left  two 
children,  Wanen  B.  Smith  and  Eva  S.  8mith,  now  the  wife  of  William  F. 
Gochnuie.  There  were  likewise  letters  patent  for  a  similar  invention  granted 
by  foreign  governments,  and  the  death  of  Alexander  Smith  all  the  patents 
came  to  his  two  children,  and  belonged  to  them.  Later,  however,  it  ^penrs 
that  William  F.  Cochrane  became  the  owner  of  one-quarter  of  the  patent,  lud 
Us  wife  retained  a  quarter  also,  while  Warren  B.  Smith  continued  to  own  tihe 
OBoJiaU.  Being  thus  the  owners  of  all  the  patents,  on  the  18th  day  of  De- 
cember, 1878,  those  three  persons  organized  the  Smith  Moquette  Loom  Com- 
pany, under  the  general  manufacturers*  act  of  1848,  with  a  capital  stoek  OC 
•10,000.  and  transfened  tbe  title  of  the  patents  to  the  corporation,  at  that 
v.lON.Y.8.no.l — 6 
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valaation,  for  tb«  purpose  of  collecting  and  distributing  the  dfvldenda  to  ac- 
crue from  the  royalties  for  the  use  of  tha  patents ;  and,  while  the  certificates 
of  Incorporation  recited  other  objects  for  which  the  company  waa  formed,  yet 
no  other  business  was  transactod  by  the  company  down  to  Uie  2l8t  day  at 
S^>teinber.  1880,  when  the  corporation  was  reorganized  In  the  manner  to  be 
hereinafter  stated.  At  that  time  the  demand  for  moquette  carpets  was  large, 
and  the  future  prospects  of  manufacturing  were  encouraging,  and  the  defend- 
ants concluded  that  it  would  be  advantageous  to  the  company  to  engage  la 
such  manufacturing;  and,  as  they  were  unwilling  to  part  with  the  exclusive 
ownership  of  the  patent  aud  invention,  they  concluded  to  retrausfer  the  same 
to  theuiselves  individually,  at  the  same  nominal  tlgure  at  which  they  bad 
transferred  it  to  the  company;  and  to  enable  the  company  to  go  into  mana- 
fftcturing,  erect  the  necessary  buildings,  buy  mactilnery,  and  to  manufacture, 
tha^  its  capital  stock  should  be  increased  to  $600,000,  all  of  which  should  be 
issued  to  tbemselres;  840,000  of  that  amount  of  money  to  be  paid  in  by  them 
tor  tht;  retransfer  of  tlie  patent  in  lieu  of  the  4U0  shares  originally  issued  to 
themselves,  which  were  to  be  surrendered;  8210,000  of  that  amount  to  be 
paid  in  cash  by  tbeniselves;  and  the  residue,  of  8350.000,  for  an  unlimited 
license  to  use  the  pateuts,  upon  payment  of  thesame  royalty  paid  bytbe  Alex- 
ander Smith  ft  Sons  Carpet  Company,  namely,  20  cents  per  yard. 

The  proceedings  under  the  act  for  anthorlzlng  the  proposed  increase  of  cap* 
itat  were  completed.  The  resolution  was  passed  by  the  board  of  trustees  of 
the  company  on  the  19tb  day  of  October,  ItiSO,  to  transfer  the  patent  and  is* 
veution  to  the  defendants  individually,  for  the  sum  of  840,000,  in  the  follow- 
ing proportions:  Two  equal  undivided  fourth  parts  to  Warren  B.  Smith,  oue 
equal  undivided  fourth  part  to  William  F.  Cochrane,  and  one  equal  undivided 
fourth  part  to  Eva  S.  Cochrane;  reserving,  however,  the  right  and  license  to 
manufacture  and  sell  carpets  under  its  United  States  patente  upon  issuing  to 
the  assignees  S,600  shares  of  this  capital  stock,  and  paying  as  a  royalty  there- 
for at  the  same  rate  as  that  paid  by  the  Alexander  Smith  &  Sons  Carpet  Com- 
pany under  its  existing  license.  On  the  same  19th  day  of  October,  1880,  as- 
signments of  the  letters  patent,  and  tlie  invention  secured  thereby,  were  exe- 
cuted and  delivered  by  the  Smith  Moquette  Loom  Company  to  Warren  B. 
Smith,  William  F.  Cochrane,  and  EvaS.  Cochrane,  respectively,  in  the  pro- 
portions above  named,  each  of  which  assignments  was  expressly  made  sub- 
ject to  two  licenses  lield  by  said  Smith  Carpet  Company  and  the  Hartford 
Carpet  Company,  and  reserving  the  license  and  right  to  manufacture  and  sell 
the  patented  improvements  to  the  end  of  the  term  of  the  patent  upon  payment 
of  a  royalty  therefor  at  the  same  rate  as  then  paid  by  the  Alexander  Smith  & 
Sons  Carpet  Company  and  the  Hartford  Carpet  Company ;  it  being  understood 
that  such  royalties  were  to  be  paid  to  the  assignees  and  owners  of  the  patent. 
The  entire  amount  of  stock  of  the  company,  to-wlt.  6,000  shares,  was  issued 
to  the  defendants  on  the  18th  day  of  November.  1880,  as  follows:  To  Warren 
B.  Smith,  one  curtificate  for  8.000  shares;  to  William  F.  Cochrane,  one  cer- 
tificate for  1,600  shares;  and  to  Eva  S.  Cochrane,  another  certificate  for  1,500 
shares, — the  consideration  therefor  being  in  the  aggregate  840,000  to  all  the 
dtfendants  for  the  retrausfer  of  the  patent,  and  in  lieu  of  the  original  400 
shares,  whicli  were  surrendered  by  them ;  8^10,000  in  cash,  subsequently  paid 
by  said  defendants  for  such  amount  of  stock  at  par;  and  8350,000  for  the  right 
Of  license  to  the  company  to  use  an  unlimited  number  of  looms,  under  said 
patent,  upon  payment  of  a  royalty  of  20  cents  per  yard,  license  to  manufacture 
under  said  patent  being  limited  to  only  two  other  companies  in  the  United 
States,  one  of  which  had  the  right  to  run  about  100.  and  the  other  62,  looms. 
From  the  incorporation  of  the  Moquette  Loom  Gompany  nntil  the  Issuance  of 
the  6,000  shares  of  stock,  after  the  issue  thereof  was  authorized,  and  umtil 
the  iBt  day  of  March,  1881.  no  person  other  than  the  defondants  had  any  in- 
temt  itt  tho  corporation.  There  were  no  other  stockholders.  toA  ituj  beU 
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■U  tba  itocAc,  and  wan  the  only  trustees  and  oOloers.  Thegr  nloiw  had  amy 
fBtemfe  In  Its  business  or  pioiwr^,  or  In  its  continuonoe  or  dissolatlon,  and 
there  were  no  oreditors. 

Tbe  orlffinal  transfer  of  the  Invention  and  patent  bj  the  Individual  de- 
fendants to  the  company  for  4M0.000  was  made  hj  them  without  any  regard 
to  its  actual  value*  which  was  many  times  greater  than  that  sum.  and  solely 
aBaoonrenient  mode  of  holding  and  enjoying  title  to  the  same,  and  to  the 
royalties  to  be  derived  therefrom,  for  their  exclusive  benefit  as  tbe  sole  own- 
ers.  At  the  time  of  the  retransfer  of  the  patent  and  Invention  the  value 
there(tf  had  not  materially  changed,  and  the  retransfer  at  the  same  price  at 
which  the  same  had  been  conv^ed  to  the  company  was  made  by  the  defend- 
ants, without  r^ard  to  its  actual  value,  in  good  faith.  In  the  belief  that  they 
had  the  legal  right  to  cause  the  retransfer  to  be  made  by  the  company  on  the 
terms  on  which  it  was  made,  and  i^lthout  any  design  or  intent  to  injure  or 
defraud  any  person  who  might  thereafter  become  the  holdra  of  any  of  the  in- 
creased stock  to  be  Issued  by  the  company;  and  no  such  persout  or  any  per- 
son, was  Injured  or  defrauded  thereby.   The  unlimited  license  to  manufact- 
ure under  the  patent  upon  payment  of  a  royalty  of  20  cents-  per  yard  was 
ueoessary  for  the  manufacturing  business  of  the  Smith  Moquetto  Loom  Com- 
pany, and  was  not  an  Inadequate  consideration  for  the  amount  of  8,500  shares 
fit  its  capital  stock  then  issued  therefor  to  the  defendants,  according  to  ttieir 
belief  and  expectation  at  that  time  as  tothe  miinufacturing  possibly  to  be  done 
by  said  company;  and  the  issue  thereof  for  that  consideration  was  made  by 
tliem  In  good  f^th,  and  with  no  intent  to  defraud  the  company,  or  any  future- 
holder  of  stock  therein.   Although  the  capital  stock  of  the  company  was  au- 
thorized to  be  increased  to  SOOO.OOO  by  a  cerUflcate  01ed  September  23,  1880, 
it  was  not  actually  increased  until  the  6.000  shares  of  capital  stock  were  Issued 
to  the  defendants  on  the  18th  day  of  November.  1880.    When  the  patent  was- 
•old  to  the  defendants  for  840,000,  and  the  assignments  thereof  were  ez^ 
Guted  and  delivered  to  th^  on  the  19th  day  of  October,  1880,  tlie  amount  of 
its  capital  stock  was  only  840,000.   Subsequently  the  defendants  surrendered 
the  certificates  Issued  to  them  on  tbe  18tb  day  of  November,  1880,  and  received 
in  eKchange  therefor  certificates  of  various  amounts;  aggregating,  however, 
the  same  amount  of  shares  as  such  surrendered  certificates.    On  the  Slat  day 
of  March,  1881,  the  defendants  assigned  1,000  shares  of  the  stock  so  held  by 
them  to  the  plaintiff  and  Eugene  Tymesou,  each  of  whom  received  500  shares,, 
being  250  shares  from  Warren  B.  Smith,  125  shares  from  William  F.  Coch- 
rane, and  125  shares  from  Eva  S.  Cochrane;  the  certificates  for  which  aggre* 
gate  amount  of  1,000  shares  were  assigned  by  the  defendants  out  of  their 
stock,  and  the  consideration  for  which  was  given  to  tbe  Moquette  Loom  Com- 
pany, consisting  of  an  assignment  of  certain  letters  patent  held  by  the  plain- 
tiff and  Mr.  Tymeson  for  improvements  in  looms.   The  plaintiff  and  Mr. 
Tymeson  at  and  before  tbe  time  they  assigned  the  patents  to  the  Moquette 
Loom  Company,  and  took  an  assignment  of  such  certificates  of  stock,  had 
knowledge  that  the  loom  company  did  not  own  the  Smith  Moquette  Loom 
patent,  but  had  only  a  right  or  license  to  use  the  same  upon  payment  of  a 
royalty,  and  that  the  patent  had  been  transferred  to  the  orlgiual  owners. 
Warren  B.  Smith,  William  F.  Cochrane,  and  EvaS.  Cochrane.    The  negoti- 
ations for  tbe  purchase  of  the  Tymeson  and  Skinner  patents  were  continued 
betwera  the  plaintiff  and  the  defendant  Smith,  and  the  defendant  Informed 
tbe  plaintiff,  before  tbe  same  were  closed,  that  the  Smith  Moquette  Loom  pat- 
ent had  been  reassigned  to  the  original  owners,  himself  and  Mr.  and  Mrs. 
Cochrane,  and  that  tbe  capital  stock  had  been  Increased  to  9600,000,  and 
that  bad  all  been  issued  to  the  defendants,  who  were  to  put  in  $250,000  in 
cash,  and  that  the  company  was  to  have  a  license  to  manufacture  upon  a 
royalty  of  20  cents  a  yard.   Ko  mlsrepresentetions  were  made  to  the  plainUfl 
or  Mr.  ^^ymesoo  to  induce  them  to  aasign  their  patents  or  accept  any  stock. 
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Wblle  the  futory  of  the  eompanj  was  being  butlt,  the  indivIduAl  defend- 
ante  sold  1,000  shares  of  the  stock  of  the  company  held  by  them  to  W.  J. 
Sloane,  who  took  their  stock  from  the  defendants  at  par,  paying  them  •100,- 
000  tberefor,  and  the  stock  therefor  was  thereupon  issued  to  John  Sloane,  500 
shares  on  the  16th  day  of  September,  18B1,  and  500  shares  on  the  14th  day  of 
Jannary,  1882,  and  John  Sloane  became  a  stockholder  and  trustee  of  the  com- 
pany; and  before  he  purchased  his  stock  he  was  informed  of  the  fact  that  the 
company  had  assignee)  the  loom  patent  to  the  indiTidual  defendants,  and  held 
only  a  license,  and  sought  only  to  manufacture  under  said  patents  upon  pay- 
ment of  a  royalty  of  20  cents  per  yard,  and  that  the  patent  had  been  pur- 
chased for  the  sum  of  $40,000  from  the  company  by  the  individual  defend- 
ants, and  that  they  bad  also  paid  $210,000  for  that  amount  of  stock,  and  that 
950  shares  of  the  stock  had  been  issued  to  them  for  the  right  or  license  to  the 
company  to  manufacture  upon  payment  of  said  royalty;  and  Mr.  Sloane  was 
cognizant  of,  and  approved  of,  all  the  prior  and  subsequent  proceedings  of 
the  defendants  in  regard  to  the  afTairs  of  the  company.  The  only  other  stodE- 
holder  to  whom  the  defendants  assigned  any  of  their  stock  was  Frank  T. 
Holder,  who  became  a  trustee  of  the  company,  and  who  learned  of  the  facts 
Immediately  above  stated,  and  approved  of  the  proceedings  of  the  defendants, 
and  held  his  stock  merely  at  their  pleasure  and  as  their  property,  and  parted 
with  no  consideration  therefor.  0nder  the  management  of  the  defendants, 
the  company  proceeded  to  erect  factory  buildings,  purchased  looms  and  ma- 
chinery and  the  necessary  stock,  and  commenced  the  buainess  of  manufactur- 
ing moquette  carpets,  and  continued  the  same  until  about  the  close  of  the 
year  18^2,  and  all  of  the  money  required  therefor  was  furnished  by  the  indi- 
vidual defendants.  In  addition  to  the  sum  of  $250,000  in  the  treasury  of  the 
company  arising  from  the  $40,000  realized  upon  the  retransfer  of  a  patent  to 
the  defendants,  and  the  sum  of  $210,000  in  cash  contributed  by  them  for  tfaJt 
amount  of  stock,  a  much  larger  sum  was  loaned  by  them  to  the  company  in 
order  to  meet  its  business  necessities;  which  sum  ao  loaned  was  $378,750.20, 
and  with  interest  thereon  from  November  1,  1882,  to  the  1st  day  of  Febru- 
ary, 1883,  amounted  to  $384,627.40,  at  wblcli  time  the  defendants  made  a 
demand  in  writing  upon  the  company  for  the  payment  of  the  amount  of  tlie 
indebtedness. 

The  manufacturing  business  had  been  done  at  a  loss,  and  at  the  banning 
of  the  year  1883  there  was  stagnation  in  the  demand  for  moquette  carpets,  the 
market  was  overstocked,  and  there  was  no  prospect  of  continuing  the  manu- 
facturing business  of  the  company  at  a  profit,  and  no  business  oould  be  car- 
ried on  without  additional  money,  which  the  .defendants  were  unwilling  to 
advance,  and  there  was  no  means  of  procuring  the  same,  and  at  that  time  it 
appeared  that  the  continuance  of  the  manufacturing  business  oould  only  re- 
sult in  an  increase  of  the  loss  already  incurred.  At  a  meeting  of  the  trasteee 
held  February  8, 1883,  the  resolutions  offered  by  Mr.  Sloane,  and  set  forth  in 
the  complaint,  were  unanimously  adopted,  whereby  it  was  determined  to 
cease  manufacturing;  to  lease  to  the  Alexander  Smith  A;  Sons  Carpet  Com- 
pany the  real  property  and  the  machinery  of  the  Moquette  Loom  Company  for  1 5 
months  from  February  1, 1883.  at  an  annual  rent  of  $15,000.  and  payment  of 
taxes  and  assessments  accruing  during  said  term;  also  to  sell  to  the  same 
company  the  merchandise,  stock  on  hand,  and  pay  over  the  net  proceeds  re- 
alized therefrom  to  the  Individual  defendants,  to  apply  on  account  of  the  com- 
pany's Indebtedness  to  th«n;  also  to  give  to  the  individual  defendant  who 
were  such  creditors  a  bond  for  the  residue  of  the  account  secured  by  mort- 
gage, both  on  the  company's  real  estate,  and  also  upon  tta  machinery,  tools, 
and  fixtures,  provided  the  assent  d  the  majority  of  the  stockholders  owning 
at  least  t'wo-tiiirds  of  the  capita  stock  should  first  be  filed  In  the  Westchester 
county  clerk's  office;  also  authorizing  the  doe  execution  and  delivery  of  the 
proper  papers  required  to  oanrjr  the  resolution  Into  effeot.   The  defendants 
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and  Mr.  Sloane  voted  for  the  resolutions  in  good  Taith,  believing  that  there  was 
no  other  way  to  save  the  moquette  compHny  and  its  stockholders  from  further 
loss,  and  that  the  acts  and  proceedings  therein  directed  were  for  the  best  tn- 
tcreat  of  the  company  and  its  stockholders,  and  such  was  the  fact;  and  the  de- 
fendants, in  passing  the  resolutions,  did  not  intend  to  injure  or  defraud  the 
f^intiff  as  a  stockholder  of  the  companj,  and  did  not  in  fact  Injure  or  defraud 
him.  The  resolutions  so  adopted  'bj  the  board  of  trustees  were  neceBsary* 
and  were  for  the  best  interest  of  the  company  and  the  stockholders,  and  no 
better  or  oUier  arrangement  to  save  the  company  and  its  stockholders  from 
further  loss  was  practicable.  Immediately  prior  to  the  meeting  of  the  board 
of  trustees  on  the  3d  day  of  February.  1883,  a  meeting  took  plare  between 
the  defendants,  John  tiloan,  and  the  plaintiff,  at  which  meeting  the  plaintiff 
was  apprised  of  the  necessity  of  clOBiog  the  business  of  the  company,  but  he 
made  no  soggestion  in  respect  to  a  remedy  for  the  difflonlties  in  which  the 
company  was  involved. 

The  resolutions  <^  Februaiy  8, 1888,  were  carried  into  ^ect.  The  lease 
to  the  Smith  Carpet  Company  was  executed;  the  merchandise  and  stock  on 
band  were  sold  to  the  same  company  at  cost  price,  for  the  sum  of  $207,605.86, 
vliich  amount,  less  625,511.23,  was  the  sum  due  to  the  carpet  company  item 
said  loom  company,  was  paid  by  the  carpet  company  to  the  loom  company, 
and  by  It  applied  to  that  extent  In  liquidation  of  the  indebtedness  of  the  loom 
company  to  the  defendants.  The  bond  and  mortgage  from  the  company  to 
the  defendants  was  executed  and  delivered;  the  assent  of  the  majority  of  the 
atockholden  owning  at  least  two-thirds  of  the  capital  stock  of  the  company 
having  been  first  obtained,  and  filed  in  the  Westchester  county  clerk's  office. 
About  15  months  later,  proceedlius  were  commenced  to  foredoee  the  bond 
and  mortgage.  The  judgment  of  foreclosure  and  sale  ander  the  real-estato 
mortgage  was  entered  in  tltis  court  on  or  about  Jane  2, 1884,  and  the  factory 
property  desertbed  therein  was  sold  by  the  referee  appointed  by  the  eonrt  for 
tiut  purpose  at  puUic  auction,  and  on  the  24th  d»r  of  June,  1884,  after  dne 
notice,  to  Warren  B,  Smith,  ficor  the  sum  of  $50,000,  and  a  deed  therefor  was 
delivered  to  him  by  the  referee,  and  the  amount  realized  upon  said  sale  was 
applied,  pursuant  to  the  terms  of  the  judgment.  In  payment  of  the  amount 
due  the  mortgHgors  as  adjudicated  by  the  court.   The  order  confirming  the 
report  of  said  reCeree  was  entered  about  June  27, 1884,  whereby  it  appeared 
that  the  defideni^  upon  the  judgment  was  then  $143,660.62,  with  Interest 
from  June  24, 1884,  for  wUcIi  judgment  was  then  entered  against  the  com- 
pany.  Thereafter  due  proceedings  were  had  for  the  foreclosure  of  the  chattel 
mortgage  upon  the  machinery,  tools,  and  fixtures,  and  the  same  was  s^d  at 
public  auction  to  Warren  B.  Smith  for  $100,000.  and  tlie  net  amount  so  real- 
ized was  applied  to  that  extent  in  payment  and  liquidation  of  the  amount  ot 
$148,660.62,  with  interest,  then  due  to  the  said  defendants.  Both  of  these 
mortgage  sides  were  regularly  and  ftdrly  conducted,  and  the  amount  bid  fbr 
the  property,  and  for  which  the  same  was  sold,  was  an  adequate  and  suffi- 
cient consideration  for  the  property.   The  defendant  Smith  still  holds  the 
tiUe  to  the  real  and  personal  property,  and  in  purchasing  the  same  he  acted 
for  himself  and  William  F.  Cochrane  and  Eva  S.  Cochrane,  and  all  his  acts 
and  proceedings  were  in  good  faith,  and  witliout  any  fraudulent  or  improper 
motive.    There  are  no  creditors  of  the  Smith  Moquette  Loom  Company  other 
than  the  Individual  defendants  in  this  action. 

The  principal  dispute  respecting  the  facts  related  to  the  knowledge  of  the 
plaintiff  of  certain  transactions  of  the  loom  company  previous  to  the  acquisi- 
tion of  bis  stock,  but  most  of  the  facts  recited  were  found  by  the  trial  judge, 
and  they  are  well  sustained  by  the  evidence.  With  the  facts  thus  before  us, 
we  are  prepared  for  the  examination  of  the  case.  It  ia  the  primary  object  of 
the  action  to  procure  the  nullification  of  the  reconveyance  of  the  patents  to 
the  individual  defendants  by  the  loom  company;  and,  te&mdt  to  procure  the 
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Burrendsr  of  the  8.500  shares  Issued  to  ttie  defendants  for  tbe  anllmUed 
license  to  mannfltotnre  carpets  under  the  loom  patent;  and,  third,  to  annul 
the  proceedings  of  February  8.  1883,  and  to  set  aside  the  judgment  and  the 
proceedings  in  the  foreclosure  suit,  and  compel  the  defendants  to  account  tat 
the  property  received.  The  action  Is  brought  under  section  1781  of  the  Code 
«f  Civil  Procedure,  wbidi  Is  suflQclently  comprehensive  to  justify  its  eoat 
mencement. 

The  plaiDtifl  Invokes  the  provision  of  the  Bevised  Statutes  in  condemna* 
tion  of  the  retmosfer  oi  the  loom  patents  to  the  defendants  upon  the  reorgan- 
ization of  the  company  in  September,  1880.  That  statato*  reads  as  follows, 
so  far  as  it  lias  any  application  to  this  action:  "It  shall  not  be  lawful  for  the 
directors  or  managers  of  any  incorporated  company  in  this  state  to  make  div- 
idends, excepting  from  the  surplus  profits  arising  from  the  business  of  such 
corporation;  and  it  shall  not  be  lawful  for  the  directors  of  any  such  company 
to  divide,  withdraw,  or  in  any  way  pay  to  the  stocltliolders,  or  any  of  them, 
any  part  of  the  capital  stock  of  such  company,  or  to  reduce  the  said  capital 
stock,  without  the  consent  of  the  legislature.**  This  statute  fdll  under  the 
consideration  of  the  court  of  appeals  in  the  case  of  WUliams  v.  TdegrapJt 
Co.f  93  N.  T.  187,  and  this  was  the  construction  it  there  received:  "These 
provisious  were  intended  to  prevent  the  division,  distribution,  withdrawal, 
and  reduction  of  the  property  of  a  corporation  beluw  the  sum  limited  la  its 
charter  or  articles  of  association  for  its  coital,  but  not  to  prevent  its  increase 
above  that  sum.  The  purpose  was  to  prevent  the  depletion  of  the  property 
of  the  corporation,  and  tb««by  injuring  its  solvency.  All  the  other  provis- 
ions of  the  section  show  very  dearly  that  such  was  the  intention.  Careful 
provision  was  made  that  the  whole  amount  of  capital  stock  should  be  paid  in. 
and  hence  Uiere  was  a  prohibition  against  receiving  a  note  or  other  evidence 
of  debt  in  payment  of  any  installment  actually  called  in,  and  required  to  be 
paid;  and,  in  case  the  directors  violated  any  of  the  provisions  of  the  section, 
they  wero  made  individually  liable  to  the  corporation,  and  to  its  creditors  in 
the  event  of  its  dissolution,  to  the  full  amount  of  the  capital  stock  of  the  com- 
pany 80  divided,  withdrawn,  or  reduced.  All  these  provisions  show  that  It 
was  the  purpose  of  the  legislHture,  by  means  of  them,  to  create  a  property 
capital  for  the  corporation,  and  then  to  keep  that  intact,  so  as  to  secure  the 
solvency  of  the  corporation,  and  its  responsibility  to  its  creditors.  The  *  cap- 
ital stock,'  in  this  section,  does  not  mean  share  stock,  but  it  means  the  prop- 
erty of  tile  corporation  contributed  by  its  stockholders,  or  otherwise  obtained 
by  it,  to  the  extent  required  by  its  charter."  This  elucidation  of  the  statute 
makes  It  plain  that  it  can  tiave  no  application  to  tliis  case.  It  waa  d^dgned 
to  suppress  fraud,  and  protect  creditors,  and  persons  who  might  become  cred- 
itors or  stockholders  In  reliance  upon  false  appearances.  Making  dividends 
without  surplus  profits,  or  dividing,  withdrawing,  or  paying  to  stockholders 
any  part  of  the  capital  of  the  company,  or  reducing  ite  capital  stock  are  all 
acto  of  maladministration,  and  fall  under  the  condemnation  of  the  statute; 
but  neither  of  tliese  acts  have  been  committed  by  these  defendants. 

Turning  back,  for  a  moment,  to  the  fm-mation  of  the  loom  company,  we 
find  it  organized  by  three  persons,  with  the  sole  and  only  object  of  placing  the 
ownership  of  ihe  patents  in  a  corporation  as  a  convenient  agency  for  t^  is* 
suance  of  licenses  and  the  collection  of  royalties,  and  where  the  title  would 
be  perpetuated,  and  free  from  the  uncertainties  of  life,  bankruptoy,  and  other 
contingencies.  The  three  incorporators  owned  the  patent  before  ite  assign- 
ment to  the  company,  and  in  equity  they  owned  it  afterwards,  for  they  owned 
all  the  stock  issued  for  the  patent  by  the  company.  There  were  no  creditors, 
and  thera  could  be  none,  for  the  company  embarked  in  no  business  requiring' 
credit.  It  engaged  in  notlilng  but  the  collection  of  rojaltles.  Tin  paUnl 
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wM  tti  onij  propw^  ftDd  ItB  only  wealttii  and  tb«  oompanjr  had  mora  oi  tb» 
attributes  at  a  puiinrsbiptban  of  a  corporation.  In  reaJlty  and  In  subatanoe, 
U  was  a  special  partnerabipp  as  lUl  trading  corporations  are,  and  membeta  <d 
•ucb  coiporalfons  are  never  merged  in  the  company.  Bank  v.  J>eveauao,  5 
Craocb.  61.  Tbe  incorporatore  owned  the  patent  before  tbey  put  it  into  the 
ecnnpany.  and  tbey  owned  It  afterwards.  Tbej  owned  tbe  company,  and  all 
itrepreeented;  and  they  could  dissolve  it,  and  resume  their  pxivate  owner- 
•hip  uf  all  its  property,  or  they  could  reorganize  it  in  any  manner  and  on  any 
basis.  There  was  no  purpose  of  deception  or  fraud,  and  there  was  no  one  to 
be  deceirad  but  tliemselves.  Towards  the  public  and  the  law.  it  maintained 
tbe  attitude  of  a  partnership;  and  there  were  none  to  molest  it,  and  none  to 
interfere  with  the  absolute  contrtd  and  management  of  tbe  company  by  tbe 
members  and  shiirebolders.  Thus  the  company  pursued  the  business  for 
which  it  was  originally  oi^anized,  collecting  the  royalties,  distributing  them 
as  dividends  among  tbe  three  individual  defendants  in  this  actioui  until  tbe 
time  of  the  reorganization  of  tbe  company*  when  they  concluded  to  commence 
Uie  manafaeture  of  carpets,  and,  for  that  purpose,  to  increase  the  capital  stock 
of  the  company.  Preliminarily,  and  for  the  purpose  of  retaining  tbe  owner- 
ship and  control  of  the  patents,  they  determined  upon  their  retransfer  to 
tbnn  individually,  and  that  was  done  In  Uie  proportions  in  which  they  held 
them  at  first.  Then  they  Increased  the  capital  atock  of  the  company  to  CeOO^- 
000,  all  of  which  they  issued  to  themselves  i'n  the  manner  already  recited. 
Down  to  that  time,  no  persons  but  the  original  Incorporators  had  any  Interest 
in  tbe  company.  They  held  tbe  entire  stock,  and  were  the  only  trustees. 
Tbey  might  have  dissolved  the  corporation  themselves,  and  taken  back  their 
patents,  and  then  made  up  a  new  company,  so  long  as  these  defendants  alone 
were  interested.  Instead  of  adopting  that  method  for  the  withdrawal  of  the 
patents,  they  substituted  a  promissory  note  uf  (40,000  in  the  place  of  the  pat- 
ent, leaving  the  other  S560,000  to  be  raised  by  the  Issuance  of  new  stock  for 
cash  and  property  at  Its  full  value.  All  the  demands  of  the  law  were  thus 
satisfied,  and  the  rights  of  future  creditors  and  stockholders  were  fully  pro 
teeted.  The  trustees  were  the  corporation,  and  they  were  tbe  shareholders, 
and  the  legal  title  to  the  patents  was  held  by  the  oompany  for  tlielr  benefit 
ahme;  and  tbe  withdrawal  of  the  patent,  and  tbe  sut»titutlon  of  tlie  note 
therefor,  was  not  a  violation  of  the  statute.  Ko  principle  of  law  or  public 
policy  is  violated  by  an  agreement  between  parties  about  to  form  a  trading 
eorpoiatlon,  1^  which  the  capital  stock  is  to  be  represented  by  property 
which  they  oontribute,  if  the  transaction  is  free  from  fraud.  As,  therefore, 
sheae  original  contributors  and  trustees  capitalized  a  patent  at  940,000,  tbey 
might  withdraw  tbe  same,  and  substitute  their  promissory  note  for  that  sum 
as  so  much  cash.  There  was  none  to  object.  Ttie  actors  included  the  direct- 
<ns  and  shareholders,  and  there  were  no  creditors.  The  circumstances  sur- 
TODodingthe  caseare  peculiar,  in  that  the  Individual  defendants  in  this  action, 
in  all  their  transactions  in  the  formation  of  tbe  oompany  and  in  its  reorgan* 
ization.  were  really  dealing  with  themselves  and  with  their  own  property; 
and  our  conclusion  is  ttmttbe  return  to  the  defendants  of  the  patents,  and  the 
payment  to  the  company  of  $40,000,  representing  all  the  stock  issued  before 
that  time,  was  not  a  withdrawal  of  capital  within  tbe  prolnbition  of  the  Be* 
vised  Statutes. 

Tbe  claim  to  invalidate  the  issuance  of  the  8,500  shares  of  stock  issued  to 
tbe  defendants  for  the  license  to  manufacture  under  the  patent  cannot  be  en- 
forced by  or  for  the  benefit  of  tbe  corporation.  When  that  stock  was  deliv- 
ered to  the  defendants,  it  became  their  property,  free  from  any  Ilabitity  of  the 
corporation  itself.  Famatoorlh  v.  Wood^  91  X.  Y.  808.  But  there  is  no 
basis  here  for  a  Uability  to  any  one  in  respect  to  those  3,500  siiares,  because 
there  was  no  fraudulent  purpose  in  its  aciiuirement,  and  no  intention  to  evade 
the  statute.  Neither  can  this  action  be  m^ntalned  for  the  purpose  of  settii^ 
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aside  or  iUTaltdatlng  the  resolutions  of  February  8d  for  closing  t^e  business 
of  the  company.  The  finding  of  the  trial  judge  completely  established  the 
good  faith  of  the  defendants,  a,iA  the  absolute  necessity  of  the  resolutions  and 
transactions,  in  order  to  bayq  the  company  from  further  loss.  The  mter- 
prise  for  which  the  corporation  bad  been  reorganized  had  failed,  and  its  busi- 
ness  from  the  b^inning  had  been  conducted  at  a  loss.  It  had  contracted  a 
very  \  irge  debt,  and  It  seemed  to  be  impossible  to  continue  the  business  with' 
out  fuilher  means,  and  the  defendants  had  made  the  advances  beyond  the 
power  of  the  company  to  secure  tbem.  In  all  trading  corporations  it  is  en- 
tirely competent  for  a  majority  of  the  stockholders  to  dissolve  the  company, 
and  bring  its  business  to  a  close.  "Commercial  corporations  are  ordinarily 
formed  solely  for  the  benefit  of  their  shareholders.  It  Is  therefore  no  more 
than  reasonable  that  the  corporators  should  be  authorized  to  gire  up  their 
speculation,  and  wind  up  the  company's  business,  if  it  should  turn  out  to  be 
unprofitable  or  otherwise  undesirable.  The  law  is  settled  accordingly,  and  it 
may  be  stated  as  a  rule  that  !t  is  an  implied  condition  in  the  charter  of  eveiy 
corporation  formed  solely  for  the  pecuniary  profit  of  its  shareholders,  such  as 
an  ordinary  trading  or  manufacturing  corporation,  thiit  its  business  may  be 
wound  up  whenever  the  majority  deem  this  to  be  expedient  under  tbeee  cir- 
cumstances. The  majority  may,  without  the  consent  of  the  minority,  sell  the 
whole  of  the  company's  property,  close  up  the  business,  distribute  the  assets, 
and  surrender  the  charter  to  the  state.  Mor.  Priv.  Corp.  g  211;  Treadtcell  t. 
Manvfactwing  Co.,  7  Gray,  3U3.  There  Is  no  obligation  to  the  state  or  to  the 
public  imposed  upon  a  private  trading  corporation  to  carry  on  the  bualneas  for 
which  it  was  formed.  It  may  at  any  time  put  an  end  to  its  transactions,  and 
voluntarily  wind  up  its  affairs.  Its  franchise  of  acting  in  a  corporate  capacity 
is  merely  permissive,  and  not  obligatory;  beoce,  In  such  case,  a  forfeiture 
for  non-user  of  franchise  cannot  be  based  upon  neglect  of  duty  upon  the  part 
of  the  company.  Mor.  Priv.  Corp.  §  651.  The  theory  and  arguments  of  the 
plaintiff  are  based  upon  technical  rales  of  law,  applicable  in  particular  cases, 
for  the  protection  of  creditors,  and  the  prevention  of  frauds  upon  stockholders; 
but  they  cannot  be  applied  to  this  case.  The  plaintiff  has  received  everything 
he  was  entitled  to  receive,  and  so  has  the  company;  and  the  corporation  can- 
not recover  from  the  shareholders  what  the  trustees  and  ofilcers  have  agreed 
they  should  receive,  in  the  absence  of  fraud.  T7hy  should  there  be  any  int«r- 
ference  with  these  defendants?  They  have  done  what  they  would  with  their 
own,  and  they  liave  done  no  more,  and  all  they  did  was  In  the  management  of 
their  own  property  and  business,  and  neither  the  public  nor  the  legislature 
have  any  interest  in  either.  We  can  discover  no  principle  of  law  or  equity 
that  justifies  the  demand  of  the  plaintiff  in  this  action.  An  adjudication  that 
would  direct  the  retransfer  of  the  patent  to  the  company,  and  invalidate  the 
issue  of  the  3,500  shares  of  the  stock,  and  the  unlimited  license  to  mannfacfc- 
ure  carpets  under  the  patents,  would  be  equivalent  to  an  order  for  the  transfer 
of  the  private  property  of  one  person  to  anotlier.  The  judgment  should  there* 
fore  be  affirmed,  with  costs;  but  we  find  no  basis  for  the  support  of  an  ad- 
ditional allowance,  and  the  appeal  from  that  order  must  be  sustained,  and  the 
order  reversed. 


Pboplk  ex  rei*  Morrison  v.  Board  of  Sup'bs  Hauilton  County. 

{Supreme  Court,  General  Term,  Tliird  Department.   May  26,  1B90.) 

CODNTIBS — SdFBRVIBOBS — DlStQNATION  OF  OfPIOIAI.  FaPER. 

Under  Laws  N.  T.  1886,  o.  516,  providing  tbatthe  boards  of  siwervisora  in  ttMeer- 
eral  countleB  shall  designate  newspapers  "to  pnldlsh  the  laws,  "a  designstton  of  pa- 
pers'to  do  the  public  printlog"  Is  BiuBcient. 
S&in— Hahdahtts  to  Gntobob  Cuxtu. 

It  is  tbe  duty  of  a  board  of  Bupervisors  to  allow  a  olalm  against  the  oonntv,  wfaara 
the  amoanb  is  undisputed,  and  its  ref  aaai  to  do  so  is  not  a  mere  enror  of  law,  hat  » 
breach  tit  dnty,  which  the  oourts  will  remedy  by  mandamut. 
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L  Aecon  am  SATMrAcrroir— Paut  Patkbht.. 

Acceptance  of  a  check  for  part  of  a  clf^m  against  a  oounty,  where  there  la  BOdla- 
pale  as  to  the  facts,  and  oo  agreement  thai  it  shall  be  In  full,  will  notpreolndeftc^ 
oovery  for  the  residue.   Dwinguishing  People  t.  SuftervUort,  88  Hon,  806. 

Appeal  from  special  term,  Fulton  county. 

AppliCHtion  by  Joel  B.  Morrison  fur  a  peremptoiy  writ  of  mandamtu 
qairing  tlie  board  of  supervisors  of  HHtnllton  county  to  audit  and  pay  a  bal- 
ance uf  relator's  bill  for  printing.   Tbe  application  was  denied,  and  relator 
■ppeali.  Laws  K.  Y.  1886,  c.  515,  amending  Laws  1845.  c.  280,  g  3,  is  as  fol- 
lows: 

"Sec.  8.  It  shall  be  tbe  duty  of  each  board  of  supervisors  In  the  several 
counties  of  this  state,  at  their  annual  meeting,  or  at  any  special  meeting  called 
for  the  purpose,  to  appoint  the  printers  for  publishing  the  laws  in  their  re* 
spective  counties.  Tlie  appointment  shall  be  made  In  the  following  manner: 
Tbe  members  of  the  board  of  superviaurs  representing,  respectively,  each  of 
tbe  two  principal  political  parties  into  which  the  people  of  the  county  are  di- 
vided, or  a  majority  of  tlie  members  of  the  board  of  supervisors  representing, 
leBpectively.  each  of  such  political  parties,  shall  designate,  in  writing,  a  paper 
fairly  representing  the  political  paity  to  which  they  respectively  belong,  to 
publish  the  laws,  and  such  designation  shall  be  signed  by  tbe  members  mak- 
ing it,  and  filed  with  tbe  clerk  of  tbe  boai-d  of  supervisore,  and  the  two 
pers  so  designated  shall  pabUsh  the  laws.  In  case  the  members  of  the  board 
of  supervisors  representing  either  of  the  two  principal  political  parties  Into 
vhich  the  people  of  the  county  are  divided,  or  a  majority  of  such  membeis, 
cannot  agree  upon  a  paper,  then,  in  that  case,  they  shall  make  report  to  that 
eltedi  to  the  clerk  of  the  board  ot  supervisors;  and  such  board  shall,  by  reso- 
lution, designate  a  paper  fairly  representlug  such  political  paity,  to  publidk 
the  laws.  If  there  shall  be  but  one  paper  paUlshed  in  the  county,  then.  In 
that  case*  tbe  laws  shall  be  published  in  that  paper." 

Argued  before  Learned,  P.  J.,  and  Landoh  and  Mathah,  JJ. 

CJafwnof  W,  Smith,  for  appellant   John  M.  Carroll,  for  respondent. 


LcABNED,  F.  J.  A  board  of  sapervisors  has  a  twofold  position.  It  Is  a 
Mbunal  for  passing  upon  claims  against  the  county*  and  it  Is  also  the  repre- 
sentative of  the  county  against  which  the  claims  are  presented;  and  because 
it  is  such  representative  the  court  may  properly  compel  the  board  to  pay  claims, 
when  there  is  no  question  of  fact  to  t>e  decided,  and  where  such  payment  is  a 
plain  matter  of  duty,  and  not  of  discretion.  There  la  no  dispute  about  the 
fiwts  In  this  case.  The  board  designated  two  papers,  one  of  which  Is  the  rela- 
tor's, to  do  the  public  printing,  and  established  the  price  to  be  paid.  The 
MHDptroller  sent  to  the  relator's  paper  the  redemption  list  (so  called)  of  lands 
sold,  to  be  published  as  required  by  law.  Tbe  relator  published  the  list,  as 
was  his  duty.  He  rendered  a  bill  to  the  board  tor  printing,  which  included 
an  item  of  t420  for  publishing  this  list.  The  board  allowed  the  bill,  except 
Uiat  for  tbe  publishing  this  list  they  allowed  only  960.  The  total  amount  al- 
lowed was  9686.50,  for  which  the  clerk  gave  him  a  check,  which  was  paid. 
He  now  seeks  by  mandamua  to  compel  tbe  payment  of  tbe  balance,  $360. 

The  first  point  made  by  the  defemlante  is  that  under  chapter  515,  Laws 
1886.  the  relator^s  paper  was  not  properly  designated.  No  such  allegation  Is 
made  in  ttie  opposing  afiBdavits;  and  it  will  be  seen  by  that  law  that,  in  a 
certain  case,  the  board  may  designate  the  papers  by  resolution.  We  ought 
not  to  assume,  with  no  proof  on  the  subject,  that  this  case  did  not  exist.  In 
the  case  of  People  t.  aupen/ieora  cf  Hamilton  Cotmty,  78  N.  T.  604,  the 
qnestlon  was  whether  under  chapter  662,  Laws  1870,  the  supervisors  had 
power  to  determine  whether  tiiere  should  be  one  or  more  newspapers  des- 
ignated;.  The  eonrt  held  that  the  boaid  had  this  power,  and  that,  as  th^y  bad 
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designated  OQe  only,  the  comptroller  was  not  authorized  to  publish  in  another, 
also.  But  In  this  case  two  papen  were  designated;  no  question  was  made  as 
to  the  manner  of  designation;  the  relator  has  acted  thereon ;  and  the  defend- 
ants do  not  now  set  up  any  facts  showing  that  a  designation  by  resolution 
was  not  proper.  It  is  true  that  the  language  of  the  resolution  is  "to  do  the 
public  printing,"  while  the  language  of  the  act  last  cited  Is  "to  publish  the 
UWB."  But  it  la  plain  that  the  publication  of  the  Sessioo  Laws  was  intend- 
ed. Such  publication  was  included  in  the  relator's  bill,  and  was  paid  by  the 
defendants,  and  In  their  opposing  affidavits  they  make  no  claim  that  the 
resolution  did  not  include  the  pabiication  of  the  Session  Laws.  It  was  their 
duty  to  malfe  a  designation,  and  they  made  no  other  than  this.  The  words 
"public  printing"  are  broad  enough  to  iuclude  the  publication  of  the  Session 

L^WB. 

The  next  point  of  the  defendants  Is  that,  In  auditing  and  allowing  the 
relator's  bill  at  $60,  they  acted  judicially,  and  their  determination  is  conclu- 
sive. It  must  be  conceded  that,  where  a  question  of  fact  is  to  be  determined 
by  the  board, — such  as  the  amount  of  work  done  for  which  a  claim  Is  made, 
or  the  value  ot  such  woik,  and  the  like,— there  the  boHid  has  a  right  to  de- 
cidi!,  iind  mandamiu  will  not  lie.  But,  on  the  other  hund,  where  no  question 
of  fact  exists;  where  the  amount  of  services  rendered  is  undisputed;  and 
where  the  rate  of  compensation  Is  established  by  law  or  by  undisputed  con- 
tract, so  that,  on  the  facts,  a  clear,  positive,  unquestionable  duty  exists  that 
tlie  board  should  pay  the  claim, — then  the  board  cannot  evade  this  duty  t>y 
saying  that  the  board  is  a  quasi  judicial  tribunal.  It  may  not  always  be 
easy  to  draw  the  line,  but  such  we  understand  to  be  the  settled  distinction. 
The  latest  case  In  which  this  matter  was  discussed  is  Ptople  v.  Sames,  114 
N.  Y.  317,  20  K.  E.  Rep.  609,  and  21  N.  E.  Eep.  739,  which  case  was  heard 
a  second  time  on  a  motion  for  a  reargument.  While  the  court  held  that,  in 
that  case,  mandamus  would  not  lie,  the  decision  was  on  the  ground  tSoA 
there  was  a  disputed  state  of  facts.  And  It  was  admitted  that  if  the  claims 
were  made  by  statute,  or  by  some  settled  rule  of  law,  legal  charges,  the  case 
would  have  come  within  the  cases  of  People  v.  Supervisors  Ddaware  County, 
46  Y.  196,  and  People  v.  2'oum  Auditors,  82  N.  Y.  80.  The  same  doc- 
trine is  found  In  People  t.  iSupervisors  Cortland  Ooun^*  58  Barb.  139. 
But  the  defendants  insist  tliat  where,  on  uudisputed  facts,  it  Is  the  duty  of 
the  hoard  to  allow  a  claim  at  an  amount  determined  by  statute  or  oontract. 
yet  that,  if  they  refuse  to  do  this,  such  refusal  is  an  error  of  law,  which  must 
be  reviewed  only  by  certiorari.  Here,  however,  they  overlook  what  was 
pointed  out  above,  viz.,  tliat  the  board  of  supervisors  is  not  solely  a  Jndldal 
tribunal:  but  it  is  also  the  person,  or  the  representative  of  the  person,  whloh 
owes  the  debt.  If  the  board  were  merely  a  Judicial  trtbunal,  the  court 
would  not  bjmandamut  control  Its  action.  Butitls  the  official  body  charged 
with  the  duty  of  causing  the  debts  of  the  coanty  to  be  paid.  And  when 
there  is  no  question  as  to  the  facts  on  which  the  debt  arises,  and  as  to  the 
amount  of  tlie  debt,  then  tlie  board  may  be  properly  commanded  to  psy.  To 
refuse  to  pay  Is  not  a  mere  error  of  law;  it  Is  a  breach  of  duty. 

A  further  point  of  the  defendants  Is  that  the  relator  has  lost  bis  rights 
aL-cepling  the  check,  which  included  part  of  his  claim.  We  think  nc^  Moti 
of  that  check  was  for  the  rest  of  bis  bllL  He  could  not  divide  the  check,  and 
was  not  bound  to  lose  what  was  paid  him.  There  was  no  compromise  ot  a 
disputed  claim.  There  was  only  a  payment  of  a  part  of  what  was  l^ally 
due.  In  People  v.  Sodrd  Bupeniaors  Queens  County,  S3  Hun,  305,  there 
was  a  dispute  as  to  the  facts,  and  the  amount  allowed  and  accepted  was  stat- 
ed to  be  £a  full.  Such  is  not  the  case  here.  See.  on  this  point,  Peog^  t. 
Supervisors  Cortland  County^  ut  supra.  If,  as  we  have  8huwa»  the  bcmrd 
had  no  judicial  discretion  to  exercise,  a  part  payment  does  not  sid^i^  the 
claim. 
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It  wu  futlMr  nrged  by  the  defeodantt  that  tin  words  "rcctenption  Uit** 
to  the  rdator*B  bill  did  not  neceuatily  mean  the  notice  to  redeem  lands  sold 
Sat  taxes  issaed  by  the  comptroller.  U  the  board  had  desired  f  urthw  evl* 
deoo^  when  the  bill  was  preseoted  tb^  might  hare  so  stated.  But  it  does 
not  a^iear  that  my  doubt  existed  as  to  what  ttut  bill  meant.  In  the  aflldavlts 
■sed  on  this  motion  the  matter  Is  explained  folly,  and  the  defendants'  aflOda^ 
Tits  make  no  dmiaU  It  is  evident  that  the  matter  was  perfectly  nnderstood. 
Order  leveiaed.  and  peremptory  mandamiu  granted*  with  $50  oosts  and  dia- 
bunements.  All  ooncar. 


MAODONAU)  «.  TbOJAH  BUTTOM-FASTESnEB  CO.  0t  ol, 

{Supreme  Court,  OeneraX  Term,  TMrd  Department.  Maj  9S,  1880.) 

L  PABraiuHiF—DiBSOLvnoii— Rights  ot  Fibtnebs  ihtsr  Sb. 

A  transfer,  after  noUce  of  diseolution,  by  two  membera  of  a  flrm,  of  aU  the  firm 
nopul^.  to  a  oorporatioD  organized  by  them  for  the  purpoae  of  continuing  the  bu»> 
uess  DDder  a  new  arrangement,  cannot  affeot  the  rights  of  a  remaining  partner  wha 
does  not  ooneent  thereto ;  and  he  is  thereafter  entitled  to  the  exclusive  control  of  all 
the  firm  property  for  the  purpose  of  winding  up  the  pMtnership  buaineis.  Affirm- 
ing 9  N.  Y.  finpp.  88& 

1  SUIE— A}>POIKTlIBKT  OF  RBOBim. 

In  aneh  >  oaws  a  reeelTer  of  the  Ann's  property  will  not  be  i^ipointed  unless  the 
remaining  partner  neglecu  to  perform,  or  improperly  perfotnu,  Us  doty  of  oloslng 
npthetmBlnesaMezpediUonslyaamay  be,  with  due  regard  to  ttaeintereete  of  au 
eooawned. 

Appeal  from  apecial  term.  Benaselaer  county. 

John  A.  Macdonald,  Albert  W.  Ham,  and  Arthur  M,  Wight  were  oigaged 
in  biuineeaaa  partners  under  the  flrm  name  of  tbe  '*TroJan  Button-Faatener 
Company."  Notice  of  dissolution  was  given,  and,  before  the  partnership 
bosiness  was  closed  up»  Ham  and  Wight.  In  oonjanetion  with  one  Patterson 
and  otbem.  united  in  forming  a  corporation  styled  "Trojan  Button-Fastener 
Go.,  Incorporated,"  for  oontiuuing  the  businesa,  and  said  Ham  and  Wight 
tiansferred  all  the  property  of  the  flrm  to  the  corporation.  This  ution  was 
Iffought  by  Mid  Macdonald  for  an  injunction  against  Ham,  Wight,  Uie  cor- 
poration, FUterson,  and  others;  and  judgment  was  rendered  giving  plaloUiE 
exclusive  control  of  the  firm  property,  and  enjoining  defendimts  from  Inte^ 
fbrlng  in  any  way  therewith.  Defendants  then  moved  to  dissolve  the  in- 
junction, and  tor  the  appointment  of  a  receiver  of  the  flrm  property,  and 
now  appeal  from  tbe  orders  denying  their  motions.  Fur  report  of  decision  at 
ipedafterm.  see  9 14^.  T.  Supp.  383. 

Argued  before  L£ARi<Ba},  P.  J.,  and  Laitdon  and  Maybam,  JJ. 

if.  0.  Moak  and  R.  A.  ParmaUer,  for  appellants.  Ndaon  Davenport,  tar 
nspondent. 

Leabmisd,  p.  J.  There  are  two  appeals  before  us  In  tiiia  ease.  The  first 
is  from  the  injunction  ordw  granted  by  Mr.  Justice  Furshah;  Uie  second, 
from  the  refusal  to  appoint  a  recelvw  in  the  motion  made  before  Mr.  Justice 
Edwabdb.  Upon  a  conBlderation  of  all  the  facts  before  us,  we  think  tbatthe 
injunction  order  was  properly  granted,  and  should  be  affirmed,  with  costs. 

In  regard  to  the  refusal  to  appoint  a  receiver,  the  court  required  the  plain- 
tiff to  give  security  to  the  amount  of  820,000.  Tbe  court  probably  considered 
that  tbe  pUintifF.  being  one  of  the  partnen,  should,  under  the  elEcnmstAnees, 
be  allowed  to  close  up  the  partnership  business  on  giving  proper  security. 
Ttit  defendants,  however,  insist-  that  Uiey  ooald  not,  with  any  oonvenience, 
control  the  action  of  the  plaintiff  in  auob  closing  up  of  tbe  business,  if  be  should 
not  act  iMvperly;  that  if  a  receiver  were  appointed,  his  action  would  be  under 
control  fxf  the  court.  We  might,  perhaps,  appoint  the  plaintiff  receiver,  and 
Uiiis  obriafca  Uie  defbndanta*  objecUoa  to  the  present  situation.  But  thera 
iMgia  be  thla  dlflealt^,  vis.,  that,  oa  any  sale  of  th» partnership  proper^  mada 
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bj  the  plaintiff  In  his  capacity  ot  recelT«r,  he  would  be  anaUe  to  be  a  pnrcbiuer 
In  bis  private  capacity.  He  would*  therefore,  be  nuMble  to  protect  himstif 
against  loee  on  each  s  sale.  Having  this  In  consideration,  ve  think  it  will 
be  best  not  to  appc^nt  the  plaintiff  receiver,  and  not  at  tlie  present  time  to 
appoint  nMxj  receiver.  The  partnership  is  ended*  uid  it  remains  now  the  dntr 
of  the  plaintiff,  in  whose  control  the  pmpaiy  is,  to  close  up  the  bosinesB  as 
•xpeditlonsly  as  may  be,  with  due  regard  to  the  intneats  of  aH  eonoeroed. 

In  case  the  plaintiff  aball  neglect  to  perform  this  duty*  or  shall  peifom  tt 
improperly,  it  will  be  the  privily  of  the  defendants  to  move  again,  on  show- 
ing sudh  facts,  for  the  appointmuit  ai  a  recei  ve r.  Each  of  the  orders  appealed 
from  Is  aflSnned,  with  #10  coats  and  printing  disbursements,  but  wltli  the  priv- 
ilege to  defendants,  on  showing  idalntlff's  neglect  of  duly  in  closing  up  the 
partnership,  to  renew  the  motion  for  the  appointment  ct  a  receiver,  and  with 
pxivil^e,  also,  to  the  pkdntlff  to  make  the  same  motion.  All  concur. 


EiTTSBEDas  et  aL  v.  Van  Tabsklv. 

(Supreme  Court,  General  Term,  Second  Department.  May  19, 1800.) 

AanemuurT  fob  BsinnT  or  Cuditobs— FsanBUon. 

▲  bosbuid  who  makes  an  awlgnmnt  tor  the  buefit  of  oraditoim  may  prefer  a 
debt  legally  due  to  his  wife. 

Appeal  from  special  term,  Butcheiu  oounty. 

Action  by  Charlea  M.  ffilAeredge  and  Jennie  Davis,  as  aadgnaes  of  James 
U.  Davis,  against  J.  Wesley  Van  Tassell,  sherilT  of  Dutchess  oounty.  Tlam» 
was  judgment  for  defendant,  and  plaintiff  appeals. 

A^ued  before  Dtkhak  and  Pbatt,  JJ. 

Freeman  ift  Green,  for  appellant.   S,  B,  Huatia,  tot  respondents. 

Dtkham,  J.  This  Is  an  action  against  the  sheriff  for  the  seizure  of  a  stock 
ct  goods.  The  {^ntiffe  are  the  general  assignees  of  James  H.  Davis,  and 
were  in  possession  of  the  property  in  question  when  the  sheriff  seized  the 
same  under  a  warrant  of  attachment  issued  against  the  pr<^»erty  of  tb«  pl^n. 
tiffs'  assignor.  The  cause  was  tried  before  a  judge  without  a  jury,  and  he 
fonnd  all  the  fiusts  against  the  defendant,  and  rendered  a  ju^ment  in  ftivor 
of  the  pl^ntiffs.  The  oonduslons  of  law  reached  by  the  trial  judge  follow 
legitimately  from  the  facts  tound,  which  were  amply  Justified  by  the  evlduioe 
Introduced  open  the  trial.  The  principal  assault  upon  the  assignment  was 
directed  to  the  preference  of  the  debt  <k  the  wife  of  the  assignor,  bat  the  proof 
showed  her  claim  to  be  such  an  obligation  as  the  husband  might  legally  incor, 
and,  being  such.  It  might  be  the  subject  of  prefwence  in  his  assignment  for 
the  benefit  of  creditors.  We  coincide  with  the  deoleion  of  the  trial  jadge^ 
ud  find  no  error  in  the  record.   The  judgment  should  heafflnned,  with  oosls. 


HuBLKHT  0.  Mabtutb  et  oZ. 
(Supreme  Court,  Oeneral  Term,  TMrd  Department.  Uaj  96,  tSOOi) 

FlUB  IlCPBISOiniaKT— OSBTinaATS  or  InSANTTT— LiABIUTT  or  PKTStOIAMS. 

Where  the  oertlflcatee  provided  for  by  Laws  N.  T.  1874,  o.  446, 1 1,  forUddbigthe 
confinemeDt  of  any  pers&n  in  any  asylum  exoept  on  the  sworn  oertlfloate  of  two 
phyridaQB  setting  forth  the  Inaaolty,  are  falsa,  fraudulent,  and  malhdoos,  the 
simans  making  tnsm  are  liable  to  an  action  for  tain  imprisonment. 

Appeal  from  circuit  court,  Warren  county^ 

Action  by  Julia  A.  Hurlehy  gainst  (Godfrey  B.  Martlne  and  Jamea  Fergu- 
son. Tbe  oomplaint  alleged  that  proceedings  were  instituted  to  have  plain- 
tiff declared  a  lunatic,  and  placed  under  restraint  as  such;  that  defendants 
aasamed,  as  physicians,  to  hold  an  inquest  as  to  plaintiff's  sanity,  and  made  m 
eertiflcate  that  aha  was  insane;  that  plnioUff  was  in  fast  aane;  that  the  eev- 
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tiflcate  made  by  defendants  was  false,  and  known  by  tbem  to  be  false  wben 
they  made  it,  and  that  defendants  were  actuated  by  malice;  and  tbat  by  means 
of  this  false  and  illegal  certificate  plaintiff  was  contined  in  an  asylum  for  over 
two  years,  whereby  sbe  was  deprived  of  her  libertyt  and  greatly  damaged,  etc. 
A  nonsuit  was  ordered,  and  from  the  judgment  entered  plaintiff  appeiils. 
Laws  N.  Y.  1874.  c.  446,  §  1.  provides  that  no  peraon  shall  be  eommttted  to  or 
CQuSned  in  any  asylum,  public  or  private,  or  In  any  institution,  borne,  or  re- 
treat for  tbe  care  and  treatment  of  the  insane,  except  upon  the  certiflcate  of 
two  pbyalcians,  under  oath,  setting  forth  the  insanity  of  such  persoo. 

Argued  before  Leaaned,  P.  J.,  and  IiANDON  and  Matbak,  JJ. 

W.  F.  Hiekey,  for  appellant.   L.  M.  Broumt  for  respondent. 

Lusned,  p.  J.  There  la  much  In  the  complaint  which  seems  to  have  no 
proper  connection  with  tbe  alleged  cause  of  action,  and  there  are  all^^tlons 
which  are  quite  peculiar;  as  timt  defendants,  as  practicing  physicians,  pre- 
teniied  to  bold  an  inquest  as  to  plaintiff^s  lunacy,  and  tbat  not  a  witness  was 
sworn,  or  any  testimony  taken,  on  the  inquisition.  We  do  not  understand 
liow  snch  an  inqnost  can  be  held;  but  we  suppose  tbat  the  complaint  means 
tbat  the  defendants  signed  the  certificates  provided  for  in  section  1,  tit.  1,  c. 
446.  Laws  1B74;  and  ttie  complaint  alleges  in  ui  obscure  manner  that  they  did 
this  falsely  and  maliciously,  and  that  tlie  **  inquisition  was  false  and  fraudu- 
lent.'' It  further  alleges,  in  substance,  that  on  these  certlflcates  the  plain- 
tiff was  confined  In  the  Ho^n  Biver  Hospital  about  October  27, 1882,  and 
there  remained  two  years  and  five  months.  The  answer,  denying  the  allegsr 
tions  generally,  pleads  also  tbe  statute  of  Umitations.  On  the  trial  It  was  ad- 
mitted that  the  certificates  were  granted  October  28. 1882,  and  the  action 
commenoed  October  18, 1888,  and  that  plaintiff  ms  comndtted  to  tbeasylum, 
and  remained  Umre  about  two  years  and  five  months,  and  was  discharged 
April  1,  1885.  The  court  hdd  tbat  the  plea  of  the  statute  of  limitations  was 
good,  that  tbe  gist  <tf  tbe  action  was  false  imprisonment,  and  that,  as  to  the 
btittute  of  limitations,  the  action  came  under  section  884,  Code  Ovil  Froe.. 
and  granted  a  nonsuit;  tbat  is,  the  court  Iwld  that  the  two-years  limitation 
applied.  Tbe  only  question  is  whrther  this  holding  was  correct. 

The  qaestion,  then,  is  whether  the  malicioosly  making  of  false  certificates 
autfamixed  by  tbe  act  afores^d,  under  which,  with  the  ^proval  of  the  judge, 
a  person  Is  confined  in  an  aqrlum,  renders  the  persons  making  the  oertlficatea 
liable  to  an  action  for  false  imprisonment  In  ease  such  certiflcates  are  false, 
fraudaleot,  and  mallcloos.  It  must  be  obsvrv^,  in  the  outset,  that  tbe  ques- 
tion whetber  any  oanse  of  action  Is  alleged  in  the  oomplaint  Is  not  befino  us. 
There  was  no  demurrer.  The  ease  comes  up  as  im  a  trial  of  fai^  and  th« 
only  matter  decided  was  that  the  aetion  was  one  Ua  false  imprisonment,  and 
was  thmftm  barred  by  the  statute.  We  must  assume,  therefore,  that  enough 
vas  alleged  in  the  complaint,  or  could  have  been  proved  on  the  trial,  to  sus- 
tain a  reooveiy,  had  it  not  been  for  tbe  statute  of  limitations.  Kow,  if  we 
loolf  at  tbe  statute  of  1874  above  cited,  we  shall  see  that  all  tbe  pliysi- 
eians  have  to  do  is  to  give  a  certificate  setting  forth  the  insanity.  The  stat- 
ute does  not  say  that  these  certificates  authorize  or  direct  tiie  confinement  of 
tbe  person.  Section  1,  tit.  1.  only  forbids  the  confinement  without  snob  cer^ 
ttficatcs.  These  certificates  are  not  directed  to  the  person  in  charge  of  any 
insane  asylum.  Tliey  do  not  purport  to  specify  where  or  by  whom  the  person 
i3  to  be  confined.  Section  5  authorizes  the  county  superintendent  of  tbe  poor 
to  send  a  lanatlc  to  a  state  lunatic  asylum.  Section  6  speaks  of  the  neglect 
of  a  committee  or  guardian  to  oonfine  a  lunatic,  and  autttorizee an  application 
to  a  jndgCk  in  certain  cases,  for  a  warrant.  But  nowhere  are  these  certificates 
Uieutloned  in  section  1  made  tbe  authority  under  which  the  keeper  of  an  asy- 
Jiim  la  to  confine  a  lunatic.  Of  course,  the  defendants  in  this  case  did  not 
themseWes  imprison  tbe  ^idntifl,  but  tbe  plaintiff  does  not  aver  that  she  has 
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Bnfferad  any  sctaal  damages,  except  by  the  false  ImprlBonment.  Ife  b  not  al- 
leged that  tbe  certificates  were  a  libel  on  her,  and  have  thus  done  her  inJaiT; 
and.  indeed,  tf  they  were  libeloas,  the  same  limitation  would  apply  as  to  an 
action  for  false  Imprisonment.  Code  Civil  Proc.  8  384.  But  the  gist  of  tbe 
action,  that  Is*  the  Injniy  suffered,  was  tbe  false  imprisonment.  The  oertif- 
ieates  did  the  plaintiff  no  harm  except  either  as  libels,  m  as  causing  hw  m- 
lawful  imprlsooment.  The  case  Is  in  some  degree  analogous  to  an  action 
against  an  attorn^  who  has  instituted  proceedings  of  some  kind  which  hat* 
resulted  in  the  imprisonment  (alleged  to  Ira  unlawful)  of  the  plalntlfl;  and, 
although  the  certificates  of  the  physlelana  do  not  direct  the  snperiBtendent  at 
an  insane  asylum  to  imprison  the  lunatic^  still,  if  the  lanatle  ia  thereby 
wronged,  and  if  the  physicians  are  liable,  it  would  seem  that  tiie  luni^c  wsi 
wronged  only  by  tbe  imprisonment,  and  that  It  would  only  be  flor  nmSk  im- 
prisonment that  the  physicians  oonid  be  llaUe.  If  the  alleged  Innatic  bad 
never  been  confined,  what  damages  could  hare  been  recovered?  It  might  be 
urged  that  the  action  was  to  recover  damages  ttx  a  pnsonal  Injury  from  neg- 
Hgenoe.  Id.  g  S83.  Bven  If  that  view  were  correct,  (and  we  need  not  say  that 
a  similar  case  might  not  oome  under  that  section,)  stiU  the  aotlOB  would  be 
barred  by  the  Umitatton  there  prescribed.  The  judgment  shotild  be  alllnnad, 
wi&eoats. 


ElSSAM  V.  JOHEB. 

{Supreme  Court,  Oenerat  Term,  Seoond  Deportn%ent.  Mtj  j%  UBOl) 

1.  LiTOT  Btablb  EBSPBBft— Vroiotn  HoBB»— IiriuBT  TO  CusTomnL 

A  keeper  of  •  Uwrj  stable,  who  hires  a  horn  without  ^rlng  notios  of  Its  knowm 
propenutyto  toro  around  Id  the  road,  is  liable  for  persoaw  Injuries  result!  to  tbe 
oastomer  for  tbe  failure  to  give  him  such  information,  and  U  not  exonerated  bj 
the  fact  that  the  oostomer  was  Informed  by  employes  at  the  stable  that  tbe  bans 
was^a  Uttle  skeery;"  that  be  wanted  to  look  oat;  bat  thattU  be  lnpta**taKt* 
relti,  there  would  be  no  danger. 

&  Bun— BviDBiraa— Bbuvakot. 

In  an  action  to  recover  fOr  Injmliii  nanaofl  by  n  Tlnlnnii  hone  himfl  frrnn  4sliind 
ant,  after  unoontradloted  testlmonr  that  the  bone  wa>  Victoria,  and  bad  oansad  ttw 
fajnxy  by  the  very  haUt  defendant  knew  be  had,  tastlmoay  as  to  the  obaraeler  or 
dwpoeition  of  the  horse  Is  ItnmateriaL 

Appeal  from  circuit  court,  Suffolk  county. 

Action  by  John  W.  Kissam  against  Bobert  O.  Jones.  Tlura  was  »  TCidlot 
for  defendant,  and.  tmn  the  Judgment  entered  tbentm  In  hla  tfevw,  plaintiff 
appeals. 

Argued  before  Dykhan  and  Pbatt,  JJ. 

Edward  H.  Kisnam,  for  appellant.   Thtmuu  J.  RttiA,  Jr.,  for  respoodMit. 

Dtkhan,  J.  This  action  is  for  the  recovery  of  damages  for  the  injury  sus- 
tained by  the  plaintiff  In  a  fall  from  a  carriage  caused  by  a  vicious  horse  whicb 
the  plaintiff  hired  from  the  defendant  Tbe  cause  was  tried  at  the  eircnit 
before  a  jury,  and  the  defendant  obtained  a  verdict.  Tbe  plabitiff  has  ap- 
pealed from  the  judgment;  and,  although  a  motion  was  made  for  a  new  trial 
on  the  minutes  of  the  court,  and  denied,  yet  the  plaintiff  has  taken  no  appeal 
from  the  order  denying  such  motion.  On  this  appeal,  therefore,  we  are  con- 
fined to  questions  of  law  solely.  We  cannot  review  the  base,  upon  the  facts, 
to  determine  whether  tbe  Terdict  was  against  the  evidence,  but  we  can  review 
the  testimony  to  ascertain  wbether  there  was  any  evidence  to  support  the  ver- 
dict; and,  if  we  find  none,  we  can  reverse  the  judgment,  for  then  the  verdict 
was  erroneous  as  matter  of  law.  Such  an  examination  of  the  testimony 
discloses  tbe  fact  that  the  evidence  is  not  contradictory,  and  stands  tubitan- 
tIaUy  unooDtiadlcted. 
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The  plaintiff  applied  to  the  detendaat  to  hire  a  horse  and  wagon  to  drive 
around  the  town*  and  the  defendant  agreed  to  fumisli  the  same.   In  the  aft- 
ernoon of  the  same  day  the  plaintiff  went  to  the  stable  of  the  defendant,  nnd 
uw there  a  oolored  man  and  a  hoy,  and  found  the  horse  harnessed  to  a  buggy, 
and  tied.   An  examination  of  the  hone  excited  some  suspicion  in  his  mind, 
sod  be  inquired  if  he  was  all  right,  and  he  was  told  that  the  horse  was  Jost 
a  little  "skeery;"  and,  to  an  inquiry  if  there  was  any  harm,  he  received  an  an- 
swer. "Oh,  nol  only  a  tittle  skeery. "  The  answer  disarmed  his  suspicion,  and 
he  UDderstood  only  that  the  horse  might  shy.   He  also  informed  the  people  at 
the  stable  that  lie  was  to  tiilte  out  a  Inidy,  aiid  wanted  a  good  horse  on  that  ac- 
coQDt;  and,  while  he  was  hesitating  whether  he  should  take  the  horse,  the  col* 
ored  man  assared  him  that  he  was  all  right,  "only  a  little  skeery.  **   The  suspi- 
cloDs  of  the  p^iotiff  were  thus  disarmed.   He  did  not  think  there  would  be 
anytrouble,  and  took  the  horse;  and,  after  taking  in  the  lady,  he  drove  about 
a  mile  and  a  half,  when  the  horse  commenced  to  shy,  but  not  very  seriously. 
After  he  went  a  little  further,  the  horse  started  op,  turned  around,  and  ran 
down  the  hill  on  a  ran,  until  the  plaintiff  checked  him.    Then  he  started  to 
go  back,  and  t)ie  horse  turned  around  and  upset  the  wagon,  and  the  plaintiff 
received  very  serions  injuries  from  the  fall.   In  the  effort  to  control  the  horse, 
one  of  the  lines  broke,  and  then  all  control  of  the  horse  was  lost,  and  he  be- 
came unroanaReable.   In  his  examination  in  his  own  behalf  upon  the  trial,  the 
defendant  stated  that  he  remembered  the  plaintiff  coming  to  him,  and  asking 
iiim  if  he  had  a  horse  tliat  he  could  hire  to  go  out  riding,  and  he  said  to  him: 
"Yes,  I  have  got  a  horse.  If  you  think  you  can  drive  him,  you  can  have  him.** 
He  also  said  ttiat  be  knew  the  horse  would  shy,  and  that,  when  be  saw  anything 
in  the  ro«d.  he  wonld  shy  and  turn  around;  that  he  had  told  his  employes  not 
to  let  the  horse  out  without  telling  them  the  kind  of  a  horse  he  was.   He  does 
not  state  or  claim  that  he  gave  the  plaintiff  any  notice  of  any  vicious  propen- 
sity of  Uie  horse, — that  he  would  turn  around  in  the  road,  or  that  he  had  any 
vice  whatever.   One  of  the  defendant's  employes,  Joseph  Smith,  testified  that 
the  defendant  had  told  him,  whenever  the  horse  went  out,  to  tell  people  about 
him,  and  that  he  UAd  the  plaintiff  that  he  wanted  to  look  out  for  him;  that 
he  would  go  all  right;  to  keep  a  taut  rein  on  him.   So  that  the  testimony  is 
Bubstantiidly  uncoiitrndieted.   The  defendant  hired  this  horse  to  the  plaintiff, 
and  gave  him  no  notice  of  any  vicious  propensity,  when  he  knew  tbat  the 
hone  bad  the  habit  of  turning  loand  In  the  road,  than  whleh  nothing  oan  be 
more  dangOTou.  If  a  horse  turns  snddenly  around  before  a  fonr-wheeled  v»> 
bide,  it  £  almost  certain  to  be  Dpset.  and  injury  la  almost  certain  to  result 
tbsnHbom.   When  the  deftodant  nired  this  horse  to  the  plaintiff,  the  law  cast 
upon  him  the  duty  and  iMigation  to  give  the  plaintiff  a  bonw  Uiat  was  man- 
Hgeable  and  aofe.  The  law  is  that  the  defendant  warranted  the  horse,  wagon, 
and  harness  to  be  Qt  for  the  use  contemplated;  and  sneh  warrant  Is  alwtqn 
Luiplied  where  the  quality  or  fltneSB  of  tbe  article  fOT  the  use  speciBed  is  not 
visiUe,  and  the  defect  is  not  dlsoemible  by  an  ordinary  observer.  The  keeper 
of  a  iivery  stable,  engaged  In  the  businesa  of  letting  carriages  and  bones  on 
hire,  is  bound  to  (nmish  a  customer  with  a  carriage  and  harness  reaaonabjv 
strong,  safe,  and  secure  for  tlie  purposes  ct  the  journey.   £dw.  Bailm.  §  373. 
It  was  the  duty  of  the  defendant,  ateo,  to  inform  the  plaintiff  fully  of  the 
vicious  propensities  of  the  hcnse;  and  be  is  legal  ly  liable  for  the  damages  wlilch 
resulted  to  the  plaintiff  in  consequence  of  his  ftUlure  to  in^iart  to  him  such 
Infnrmation.  It  Is  easy  to  see  that  the  suspicions  of  the  plaintiff  wero  allayed. 
Instead  of  excited,  by  whi^  the  defendant  told  him,  and  by  what  the  serv- 
lints  of  the  defendant  told  him  at  tbe  stable.  He  could  only  Infer  from  the 
langUHge  used  to  him  that  the  horse  was  a  little  Sighty,  or  might  shy,  but 
(hat,  if  he  used  proper  care  and  Caution  in  the  use  at  the  animal,  and  held 
u)ion  him  a  taut  rein,  there  was  no  danger.   The  information  should  bare 
extended  further,  and  the  plaintiff  should  tuive  been  fuUy  infbrmed  of  the  pai^ 
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ttenluljr  dangttroas  habit  of  Uie  hone,  before  it  can  be  claimed  tbat  be  aa< 
•omed  any  risk.  There  is  therefore  no  evidence  to  sustain  the  verdid^  and 
it  shoDld  be  set  aside. 

There  is  also  a  fatal  exception  in  the  case  which  wiil  require  a  new  trial. 
One  of  the  witnesses  for  the  defendant,  who  had  stated  tliat  fae  liad  frequently 
driven  ttie  horse,  was  asked  this  question:  '^Question.  State  to  the  jury  what 
are  ttie  principal  characteristics  of  that  horse. "  This  was  objected  to  as  Imma- 
terial. Objection  overrnled,  and  the  plaintiff  excepted.  Aftarthe  nnooatra- 
dld«d  testimony  ttiat  the  horse  was  vicious,  and  had  caused  the  accident  by 
the  very  habit  wMch  the  defendant  knew  he  had.  the  evidence  respecting  the 
character  or  dispositioD  of  the  horse  was  improperly  admitted.  It  was  en- 
tirely immaterial  what  the  general  disposition  or  character  of  the  hoim  was. 
In  obedience  to  his  well-known  vicious  propensity,  he  had  turned  round  sud- 
denly in  the  road,  upset  the  wagon,  and  injured  the  plaintiff,  and  that  gave 
the  plaintiff  a  cause  of  action,  and  imposed  liability  upon  the  defendant  for 
the  result;  and  evidence  of  the  cburacter  of  the  horse  was  entirely  immaterial, 
and  well  calculated  to  divert  the  attention  of  the  jury  from  the  proper  con- 
sideration of  the  real  question  at  issue.  Buckley  v.  Leonardt  4  Denio,  500. 
In  tbat  case,  wliere  the  owner  of  a  dog  which  bad  bitten  other  persons  had  no- 
tice of  the  fact,  and  afterwards  suffered  lilm  to  be  at  large,  when  he  bit  the 
plaintiff,  it  was  held  that  it  was  no  answer  to  the  action  for  the  injury  to  the 
plaintiff  that  the  dog  was  generally  Inoffensive;  and  Jewbtt,  J.,  in  giving 
the  opinion  in  that  case,  said:  "The  evidence  given  by  the  defendant  of  the 
mild  character  and  deportment  of  the  dog,  I  think,  was  improperly  admitted. 
It  was  immaterial.  If  the  evidence  proved  thatthedog  bit  the  plaintiff;  that 
the  defendant  was  the  owner,  and  knew  or  had  notice  that  the  d<^  liad  been 
accustomed  to  bite  others, — lie  was  responsible  fw  the  injury,  however  Iiigh 
the  character  of  the  dog  for  mildness  stood  among  the  neighbors..  Such  evi- 
dence was  well  calculated  to  divert  the  Jury  from  a  proper  consideration  of 
the  real  point  in  issue.  *  *  *  The  evidence  of  the  injury  to  the  plaintiff, 
of  the  dog  having  previously  bitten  othera,  and  that  the  defendant  had  notice 
of  it,  stands  uncontradicted;  and  these  facts  were  abundaaUy  sufflcient  to 
require  the  Jury  to  find  for  the  plaintiff. "  The  same  priodple  apples  to  ttila 
case. 

So  our  conclusion  is:  First,  that  the  verdict  Is  entirely  ananppoited  1^  th« 
evidence;  and,  aeoondt  that  a  fatal  error  was  committed  in  the  admlMioa  of 
the  testimony  respecting  the  characteristics  of  the  h<v8e.  As  the  testimony 
stood  at  the  dose  of  the  case,  the  eTidencerequiredaTerdict  for  the  plaintiff; 
and  the  trial  Jndge  would  have  been  enfciraly  jostified  In  direcUns  tin  Jury  to 
find  tor  the  plaintiff,  leaving  the  question  of  damages  alone  tor  toe  etHuldva- 
tion  of  the  Jury.  The  judgment  shoold  thei^ore  be  rorcned.  and  a  now  trial 
granted,  with  eosts  to  abide  the  event. 
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KORI.INO  0.  Alles. 
(CUV  Court  tsf  Broofciyn,  Qmeral  Term.  Jane  8,  IS90.) 

L  NiauoBifCK— Dajcobbous  FuinBW— Storks. 

An  owner  of  resl  estate,  wbo  Iceepa  the  same  In  a  leMonablr  safe  ooBditton,  ts 
not  liable  to  n  passer^lij  on  the  street  wbo  Is  injnred  by  tiie  falUng  of  a  fence  dar- 
ing a  storm  of  suffldeat  vlOleBoe  to  nuroot  houses,  and  do  Uke  daiuseu 
i  Tbcsts— NneuoBHCi  or  Trubtscs— Liabiutt  or  BsTAn. 

A  tmat-estate  caoDOt  be  mulcted  for  personal  iqjnries  sastalnad  through  the 
■afUfenos  at  the  trustees  In  relatlm  thereto. 

Aiqieal  from  trial  term. 

Action  hj  JohD  NorUng  nwUiist  William  H.  Allee.  as  trustee,  etc.  under 
the  will  of  Joeeph  B.  Allee.  There  was  a  verdiet  and  Judgment  tttr  plaintiff, 
and  d^endant  appeais. 

Ax^ued  before  Clbhknt,  C.  J.,  and  Osborne,  J. 

waiiem  Bage,  for  appellaat.  T,  S.  SodgsMn,  tot  respondent. 

Clbment,  G.  J.  The  plaintlif  was  injured  on  the  evening  of  January  9* 
1889,  while  walking  on  the  sidewalk  of  Flatbush  avenue,  near  Third,  In  this 
dty.  A  fence  in  front  of  the  premises  owned  by  defendant  as  trostee  fell  or 
wu  Mown  upon  plaintiff  b7  Uie  wind,  whereby  he  anstained  bodily  injuries. 
A  verdiot  at  the  trial  term  was  rendered  in  his  favor  for  the  sum  of  9600. 
The  plainUff  was  the  only  witness  in  his  behalf,  who  testified  as  to  the  con- 
dition of  the  fence  prior  to  the  evening  in  question.  Be  said  that  he  ob- 
served the  fence  very  often  before  tiie  accident,  and  that  sometimeB,  when 
there  was  %  strong  wind,  he  saw  it  "like  shaking, "  but  that  be  did  not  think 
that  it  would  tumble  down;  tha^  before  be  was  Injured,  he  heard  a  sound 
Uke  an  explosion,— sometbing  like  a  shock.  The  heavens  were  a  light  red, 
and  tlie  wind  made  a  loud,  roaring  noise,  and  that  he  was  "a  Uttla  afraid" 
himself.  It  also  appears  from  hu  testimony  tluit  the  fence  was  not  blown 
over,  but  that  the  wind  earried  it  for  at  least  six  feet  before  It  fell.  The  fence 
WIS  six  or  seven  feet  high,  and  the  sidewalk  twelve  feet  wide;  and  plaintiff 
Mid  tliat  he  was  on  the  edge  of  the  sidewalk  when  he  was  struck  down 
tlie  flying  fence.  The  testimony  of  the  witnesses  for  the  defendant  oonclu- 
Bively  shows  that  a  cyclone  prevailed  in  the  vidnlty.  It  appears  that  the 
front  of  a  palnt-sbqi  on  the  premises  in  quesUon  was  blown  out  Into  the 
itreet,  and  that  the  ^p  was  so  wrecked  that  it  bad  to  be  taken  down.  A 
new  fenee  In  the  vicinity  waa  idso  thrown  down,  and  many  windows  of 
nei^borlng  hoUdinga  were  Mown  In.  One  witness  says  that  two  slieets  of 
corrugated  Iron,  eight  feet  long  by  two  feet  wide,  were  blown  off  the  roof 
of  his  house,—- one  into  the  strrat,  and  tin  other  a  block  away.  Mr.  Demott 
testified  that  the  roof  of  the  annex  of  school-house  No.  15  was  torn  off,  and 
that  tour  other  buildings  very  near  tlie  fence  in  question  were  also  unroofed. 

We  have  stated  only  a  portion  of  ttie  facts  proven  by  the  witnesses  for  the 
defendant  as  to  the  violence  of  the  storm;  and,  after  carefully  considering  the 
case,  we  are  of  opinion  that  the  complaint  should  have  been  dismissed  on  the 
ground  that  there  was  no  evidence  of  negligence  of  the  defendant.  The  tes- 
timony clearly  establishes  that  the  fence  waa  blown  from  its  position,  a  fact 
which  tends  strongly  to  prove  that  it  waa  strong,  and  resisted  the  violence 
of  the  wind;  for,  if  the  fence  waa  weak,  it  would  have  slmi^y  fallen.  The 
storm  was  of  inch  violenoe  that  the  result  should  be  treated  as  the  act  of  Qod. 
ShdHan  V.  Bh$rman,  42  N.  T.  484.  The  owner  was  not  called  upon  to  eon- 
struct  a  fenoe  which  00 old  withstand  a  storm  which  unroofed  houses,  and  did 
tike  damage.  He  was  only  bound  to  keep  his  property  in  a  reasonably  safe 
conditloD. 

We  think  that  <m  another  ground  the  judgment  canntA  be  sastained.  The 
defaadant  was  KWd  in  his  representative  capactfy.  and  was  one  of  three  truiH 
T.lOir.Y.0.no.2— 7 
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tees,  and  was  the  only  one  served  with  sammons  In  tbe  action.  We  are  of 
opinion  that  the  defendant,  as  trustee,  was  not  liable  for  negligence,  and 
that  the  remedy  of  tbe  plaintiff  was  against  him  personally.  The  authori- 
ties are  numerous  that  an  executor  or  troatee  cannot  make  the  estate  liable 
by  an  express  contract  nnless  directly  authorized  by  the  trust.  ISf^w  y. 
Nicoll,  78  N.  Y.  127 ;  Austin  v.  Munro,  47  N.  T.  860;  Ferrin  v.  Myriok,  41 
K.  Y.  S15:  Stanton  v.  King,  8  Hun,  4.  If  an  executor  or  trurtee  cannot 
make  an  estate  liable  by  an  express  contract,  it  would  seem  to  follow  that 
the  estate  could  not  be  mulcted  for  his  careless  act.  The  authorities  are  very 
meager  on  the  question,  but  the  principle  la  rect^nlzed  in  tbe  case  of  Camp 
T.  Barney,  4  Hun,  873,  376.  See,  also.  Pe<^le  t.  Tovmaend,  S  Hill,  479. 
In  the  case  before  us.  If  the  Judgment  is  sustained,  the  trust  properly  U 
taken  when  but  one  of  the  three  trustees  has  had  his  day  In  court,  whereas, 
if  tJie  law  is  that  the  three  trustees  are  liable  in  their  individual  capacity,  an 
action  would  lie  against  one  or  all  as  jt^nt  tort-feasors.  The  Judgment  and 
order  denying  new  trial  must  be  lerened,  and  a  new  tartal  grutd;  oosts  to 
abide  tbe  event. 


Blohm  «.  Bakbbb. 

(Cftv  Count  of  BrookXvny  OeMTOt  TerHL  Ifay  fld,  18B0l) 

1.  AmUf—BBTiaw— Matters  koi  Appabb:st  oir  thb  Record. 

WlMT*  tlie  ease  m  appekl  conUiiw  do  order  denytaiff  a  motion  foraaaw  Mai,  the 
general  term  oa&aot  review  tbe  ouestioDft  whether  um  vaidiM  was  asainat  tlM 

weight  of  evidence,  and  whether  it  was  exceraive. 

%.  LiBBL  Ann  SUNDIB— EVIDBNOB— OFrSB  TO  AfOLOOIIB. 

In  an  aoUon  for  slander,  testimony  that  defendant  offered  to  ^Ologlie  to  plalBtlfl 
is  admissible  In  nttUgatlon  of  damages. 

I.  8*n— l3ISTRDCTION»— NOKINAI.  VeHDIOT. 

A  request,  In  au  action  for  slander,  that  a  verdict  for  nominal  damttea  is  a  tIb 
dloaUon  is  rightly  refnsed.  FoUcwlng  Sanderson  v.  ColdweUi  4fi  N.  T.  89& 

Am»eal  from  trial  term. 

Aotion  by  Charles  A.  Bltrtim  against  baao  Bamber.  There  was  %  T«dM 
far  plaintiff,  and  from  the  judgment  entered  tbereon  daCendaat  appMls* 
ikjguad  before  Glxueht,  0.  J.«  and  Obbobnb*  J. 
thoTge  V.  Brower,  for  appeilant.  Burd  A  fhimf  fat  respondent. 

Clkiocnt,  C  J.  This  action  was  brongbfe  to  reoover  damages  for  sUtader, 
and  at  the  trial  term  a  verdict  was  rendered  for  plaintiff  for  the  sum  of  81i- 
750.  No  appeal  was  taken  from  an  order  denying  a  motion  for  a  new  trial 
on  the  minutes,  and  no  auoh  order  appears  in  the  case.  There  la  only  a  state- 
ment in  tbe  record  that  tbe  court  denied  the  motion.  It  follows,  therefore, 
that  we  can  review  only  qnestions  of  law,  (Code,  gg  999,  1S46;)  and  It  also 
folllows  that  the  questlona  whether  the  vera  lot  was  against  tbe  weight  of  er- 
idence,  and  wheUier  it  was  excessive,  are  not  before  us  for  consideration. 

It  is  claimed  that  It  was  error  not  to  allow  the  defendant  to  prove  that  be 
had  offered  to  make  an  apology  to  plaintiff.  Such  testimony  was  only  com- 
petent In  mitigation,  and  any  fact  which  might  tend  to  mitigate  damages 
sboold  have  been  pleaded.  When  the  plaintiff  leeted*  and  again  at  the  eiose 
Qt  the  oase^  the  defendant  moved  to  dtomisa.  whlob  moUons  were  deated.and 
we  think  propuly. 

The  request  to  obarge  that  a  vwdict  for  nominal  damages  waa  a  Tfndlei^ 
tion  ia  in  conflict  with  the  law  as  decided  by  the  oonrt  of  imieals.  fiondersM 
V.  Qaldwell,  46  N.  Y. »».  400.  The  JadgmsDt  appealed  £m  most  to  af- 
firmed,  with  ooeta. 
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HoCoT  9.  ExPiBB  Wabbhoube  Oo.»  limited. 
(OttV  Court  €f  BntHOyih  emural  atom.  K^r  98,  18B0l> 

KAffm  im  BsBTjotT— NamsncB  or  Fn^oiF-BnTAintt. 

The  negteot  of  employM  in  a  warehouae  to  perform  the  duty  anlgned  to  than  of 

oorerittg  the  hatches  la  the  different  floors  at  the  eod  of  each  daj  doM  sot  vendor 
their  employer  liable  to  on  employe  for  Injuries  caused  thereby. 

Appesl  from  trial  term. 

Action  by  Bridget  McCoy,  as  administratrix  of  Feter  McGoj,  agaliut  the  J&ttk- 
plre  WarehooBe  Company,  Limited,  to  recover  damages  for  the  deatli  of  herin- 
tflBtate  while  in  defendant's  employ.  From  a  judgment  entered  apon  m  non- 
•ult  pl^ntiff  appeals. 

Aigoed  before  Clkubht,  0.  J.,  and  Van  Wtck.  J. 

P.  Ktadjf,  tox  appellaDt  SuU$r,  atiUman  A  AttMofd.  for  respondent. 

Yam  Wyok,  J.  In  the  warehouse  of  defendant  there  were  hatches  or  open* 
IngB  in  eseb  floor  directly  orer  each  other,  for  the  parposes  of  raising  and 
lowering  merchandise.  The  contention  of  plaintlfT  1b  that  Feter  McCoy  fell 
from  the  upper  floor  through  these  hatches,  and  thus  was  killed.  FlaiotifF 
insists  that  the  fact  that  the  doors  or  covers  had  not  been  placed  over  the 
hatches  the  night  before  was  such  negligence  as  rendered  the  defendant  liable 
f«  the  death  of  Feter  McCoy.  The  evidence  overwhelmingly  establishes  that 
It  was  the  duty  of  Feter  McCoy,  James  O'Neil,  and  Antony  Flaberfy,  three 
employes  of  defendant,  to  cover  the  batches  in  question  at  the  end  Ot  each 
day,  which  duty  they  failed  to  perform,  though  they  were  employed  for  that 
parpose,  and  were  directed  to  do  so.  It  is  manifest  that  th^r  neglect  in  that 
respect  does  not  devolve  upon  defendant,  their  employer,  liability  to  tlwm,  or 
either  of  tbem,  for  Injuries  caused  thereby.  The  nonsuit  was  pn^ei^- 
fianted,  aod  tin  judgment  herein  must  be  affirmed,  with  costs. 


Bbceeb  «t  ai.  fi.  FnsLS. 
«7Uv  Oowrt  of  Broofelvni  Qeneral  Term.  May  M,  UBOi) 

AmuL— Ramw— Habmlxbs  Ekrok. 

In  aa  aeUon  for  the  contract  prloa  of  bronie-gilt  moulding*,  the  oeorfc  ehsMeJ 
thati  tf  plalstlfls  agreed  to  famish  sooh  noaldinge,  aad  did  fttmiah  Umou,  uej 
were  ODtltled  to  recover ;  but  If,  as  daimed  by  defendant,  the  oontraot  called  tSt 
silver-gut  mooIdlQj^,  then  defendant  was  entitled  to  a  verdict  Held,  that  this  sub- 
mission of  the  coDOictlng  contentions  was  more  favorable  to  defeadut  than  If  his 
oouD  tar^laUn  for  a  suppmad  breach  of  warran^  had  been  aubmitied ;  tot  the  obam 
made  a  breach  of  warranty  a  defense  to  the  whole  claim,  while  the  coaoteiHilaM 
went  only  to  a  part  of  the  dalm, 

Appeal  from  trial  term. 

Action  by  I^ambert  Becker  and  others  against  Jos^  H.  Fuels.  Xtawe 
was  a  judgment  for  plaiatifCs,  and  defendant  appeals. 
Argued  before  Glbmeht,  C.  J.,  and  Yam  Wtok,  J. 
Thomitm,  BarU  A  Kimdt,  for  appellant.  John  it.  JTuftn.  for  ceapondents. 

Yan  Wtck,  J.  The  court  charged  the  Jury  that,  if  the  contract  iKtween 
the  parties  was  that  plaintiffs  should  furnish  bronze-gilt  mouldings  which 
would  not  tarnlsb  or  turn  black,  and  If  they  furnished  such  mouldings,  then 
the  plaintiffs  were  entitled  to  recover  •121.71;  on  the  other  hand,  if  the  con- 
tract was  that  pl^ntiffs  should  furnish  silver-gilt  mouldings  which  would 
not  tnmlsb  or  tarn  black,  that  then  defendant  was  entitled  to  a  verdict.  To 
this  sabmlasion  to  the  jury  of  these  two  contentions  there  was  no  exception, 
and  there  was  testimony  tending  to  sustain  both.  The  Jury  on  this  conflict 
decided  In  favor  ctf  the  first  contention,  viz.,  that  the  contract  was  to  furnish 
bronze-gilt  mouldings  which  would  not  tarnish  or  tarn  bla^k,  and  that  suob 
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mouldings  were  f  urnlBtaed.  After  a  careful  examination  of  all  the  testimony 
in  the  case,  we  see  no  reason  to  disturb  their  decision.  The  suLmission  of 
these  two  conflicting  contentions  to  the  jury  was  more  favorable  to  the  de- 
fendant than  if  the  counter-claim  on  a  supposed  breach  oC  warranty  had  l>een 
submitted;  for  the  former  made  a  breiich  of  warranty  a  defense  to  the  whole 
claim,  wh^eas  the  latter  made  a  breach  of  warranty  a  defense  to  a  part  of 
the  claim.  Thers  is  no  other  exception  in  the  case  upon  which  error  can  be 
predicated.  Judgment  and  order  denying  moUon  for  a  new  trial  must  be 
al&rmed,  with  coats. 


BUFFEL  V.  DONOHtTK. 

(OUv  Court  <V  New  Forik,  OmurtU  Tutbl.  Hmj  98,  UML) 

BuA— AonoK  lOB  Frios. 

Id  an  action  for  goods  sold,  the  answer  aUwed  that  they  wrae  delivered  audw 
agreemeat  that  they  were  to  he  appllod  to  the  payment  of  a  debt  owing  by  plain- 
wTft  hDsband  to  defendant.   Held,  that  the  exclusion  of  eridenoe  tendinf  to  prore 
the  agreement,  and  the  ref  uRal  to  let  the  jury  determine  whether  the  ffooda  ware  de- 
liTered  onder  it,  called  for  the  reversal  m.  a  jodKment  In  plalntUTa  favor. 

Appeal  from  trial  terra. 

Action  by  Margaret  Buppel  against  Michael  Donohne.  Between  the  8th 
day  of  September,  1888,  and  April  22,  1889,  the  plaintiff,  who  was  the  owner 
of  a  butcher  shop  at  Ko.  590  Tenth  avenue,  Kew  York,  sold  and  delivered  to 
the  defendant  certein  fate.  Prior  to  the  8th  day  of  Sepitember,  1888.  tba 
butcher  shopof  the  plaintiff  waaowned  and  conducted  by  heir  husband,  George 
Buppel,  from  whom  plaintiff  purchased  it.  Immediately  after  purchasing  tbe 
place,  the  plaintiff  told  the  collector  of  the  defendant  that  she  bad  bought  ttie 
place,  and  a  book  was  made  out  in  her  name.  Previous  to  that  Ume,  all  fats 
delivered  by  George  Buppel  to  defendant  had  been  entered  in  a  book  made  oat 
In  his  name.  On  the  15th  day  of  July,  1889.  pMntlff  called  at  dedEendant's 
place  of  business  to  have  her  book  balanced,  and  to  receive  payments  fdr  iata 
delivered  by  her;  but,  instead  of  paying  her.  defendant  handed  back  to  hec 
her  book  marked,  "Paid  per  beef  bill."  together  with  a  bill  against  George 
Buppel  on  which  was  a  credit  of  •93.32.  Defendant  alleges  In  his  answn 
that  George  Buppel,  the  husband,  was  indebted  to  him  in  tbe  sam  of  SlSd.lO; 
that  the  plaintiff  promised  and  agreed  to  and  with  defendant  that,  If  he  would 
forbear  bringing  any  action  against  said  Buppel  upon  hts  indebtedness,  she 
would  pay  It  by  d^verlng  to  defendant  fats  from  time  to  time;  and  that,  io 
pursuance  of  that  agreement,  she  delivered  the  fats  In  question.  Plaintiff 
served  a  reply  denying  the  making  of  any  such  agreement,  and  pleading  tbe 
statute  of  frauds,  upon  Uie  theory  that  the  agreement  asseited  hy  the  defend- 
ant was  In  tbe  nature  of  a  promise  to  answer  for  the  debt  of  another.  Tbe 
trial  Judge  refused  to  send  the  case  to  the  jury  to  determine  whether  tbe  Ma 
were  delivered  tinder  an  agreement  of  sale,  or  under  an  agreement  which 
tbe  fata  were  delivered  in  part  satisfaction  of  the  husband's  debt, and  dlreoted 
a  verdict  for  the  plaintiff,  from  which  the  defendant  appeab. 

Argned  before  McAdah,  C.  J.,  and  Fitzsihons,  J. 

Guffgenheimer  A  Untermeyer,  for  appellant.  D.  Frank  Llopd,  for  respond- 
ent. 

Per  Curiam.  We  think  the  question  should  have  gone  to  the  jury  to  de- 
termine whether  the  fats  delivered  to  the  defendant  were  sold  to  him  in  tbe  or- 
dinary way,  or  whether  they  were  delivered  in  performance  of  an  agreement 
that  it  was  to  go  in  payment  of  the  debt  owing  by  tbe  husband  to  the  defend- 
ant. It  was  a  mode  of  paying  his  debt  which,  if  assented  to, — and  the  proof 
shows  it  was, — is  open  to  no  legal  objection.   For  this  reason,  and  txa  error 
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Id  exclading  evidence  tending  to  prove  this  agreemeDt.  the  judgment  must 
be  rerened,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  tlie 
erent. 


EOEHLER  V>  SCH  EIDER. 

(Common  Plea*  tif  Jfew  Torh  Citv  and  Countv,  General  Term.  June  8, 1800.) 

L  ■tidihct— FosuB  Tbul— Dkobasbd  Witmbbs. 

The  words  '^fonner  trial, "  as  naed  In  Code  Civil  Proo.  K.  Y.  {  680,  proridinff  that, 
wbara  a  partj  has  died  alDce  the  trial  of  an  action,  decedent's  testimony  taken  or 
read  "at  the  fotmer  trial"  may  be  given  in  evidenoe  at  a  new  trial,  do  not  mean 
the  last  trial  only,  but  take  In  any  former  trial  where  evidenoe  was  given  apertiy 
ihioe  deceased. 

&  Laxdiabd  akd  Tskant— NoTici  TO  Quit-^Oh  ox  BErona." 

A  DOtioe  by  a  landlord  to  bis  tenant  to  move  "on  or  before**  the  date  when  tiie 
lease  expires  is  not  a  contlnolng  offer  to  aooept  a  sorrender  of  the  exlstiog  lease 
whenever  the  tenant  elects  to  make  It,  bat  slmplv  means  that  the  landlord  will 
lulsfc  en  Ua  legal  r^ht  to  have  the  tenant  move  out  before  the  last  daj  of  the  tann. 

Appeal  trtmi  oitj  coort,  general  term. 

Action  Bertha  Koehler,  asexecatorctfHennannKoehler,  against  Joseph 
Sdieidor,  to  recover  rent  for  the  months  of  March  and  April,  1886,  nnder  a 
yearly  letting  from  Maj  15. 1885.  The  defense  was  a  general  denial  and  a 
constructive  evletioo.  There  was  averdiotfordefendant.  The  judgment  en- 
tered thereoD  was  affirmed  at  general  term  of  the  city  coart,  and  plaintiff 
again  appeals.  For  report  of  a  former  appeal,  see  4  K.  T.  Supp.  61L  Gode 
Civil  Proc  X.  T.  §  880,  provides  that  "where  a  party  has  died  since  the  trial 
of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  the  tes- 
timony of  the  decedent,  or  of  any  person  who  is  rendered  incompetent  by  the 
provision  of  the  last  section,  taken  or  read  In  evidence  at  the  former  trial  or 
hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hiring  either 
party,  sobject  to  any  other  legal  objection  to  the  competenoy  ot  the  wltneas, 
or  to  any  legal  objection  to  his  testimony,  or  any  qnestlon  put  to  him." 

Argned  before Labrbuore,  G.  J.,  and  BoomrATBR,  J. 

S.  J.  Myen,  (C.  P.  Daiy,  of  ooansel.)  for  appelant  JTottrto  JBcgv* 
{Qwge  H,  Yeoman,  (d  oouuel,)  for  raspondent. 

LABBEifcma^  0.  J.  There  have  already  been  so  many  trials  of  this  case 
that  it  Is  to  be  regretted  that  the  judgment  must  be  again  reversed.  I  think 
there  was  snfflcient  to  go  to  the  jury  on  the  question  of  oonstrut^ve  evictioD. 
I  am  also  of  <^lnlon  that  it  was  not  error  to  allow  the  testimony  of  plalnttff's 
testator,  given  on  the  first  trial  of  this  aotton,  to  be  read  in  evidenoe  on  the 
present  trial.  The  contention  of  appelant  seems  to  be  that  section  880  of  the 
Code  would  allow  only  snch  testimony  as  was  taken  apcm  the  trial  imme- 
diately preceding  this  one;  bat  I  think  the  langaageof  the  section  sufficiently 
broad  to  take  in  any  former  trial  where  evidenoe  was  given  by  a  party  since 
deceased,  which  it  is  subsequently  desired  to  use.  There  is  nctlUng  to  show 
that  SQch  was  not  the  intention  of  the  legishtture;  and  the  opposite  party  al- 
wi^  has  the  compensating  privilege,  granted  by  section  829,  <tf  being  him- 
mit  examined  orally  as  to  any  matters  referred  to  in  the  testimony  so  read. 

Bat  the  trial  judge  fell  into  one  very  grave  error  in  his  charge.  It  appears 
that  on  or  abont  the  lat  day  of  February,  1888,  the  landlord,  being  plaintiff's 
■aid  testator,  sent  the  following  note  to  defendant,  dated  that  day: 

"Dear  8m:  I  hereby  beg  to  inform  yon  that  I  desire  yon  to  vacate  Uie 
premises  on  First  avenue  which  yon  now  rent  from  me  on  or  before  April 
30th,  1886." 

The  trial  judge  told  the  jury  that  they  might  read  this  letter  in  connecUon 
with  tlie  ftdlowlng  one  of  March  1, 1886,  from  the  defendant: 
"Jfr.  IT.  JTosMsr-^DBAB  8xb:  **Wehereby8urrenderyon  the  keys  of  pxem- 
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im  oecupied  by  oi,  and  give  yon  full  poesecsloa.  Tbe  premlsei  being  nn- 
tenantobto  ts  tbe  came  of  our  remoTal.^ 

The  Instroctlon  to  the  jury  was,  in  effect,  that  the  aforeeald  letterfram  the 
landlord  was  a  oontlnulng  aSm  from  the  time  of  ita  transmission  to  accept  a 
surrender  of  the  aisUng lease  whenever  thedefendant  clioae  to  make  it;  that 
the  letter  from  thedefendant  might  beoonttraedtof^rateassuchsurrendn; 
and  ttiat  the  lease,  Uierefore,  came  to  an  end  on  March  1st.  We  think  ttiia 
was  a  mlsconstmction  of  the  landlord*s  words.  Some  such  oommunicatioo 
from  him  was  aeeessaiy  at  some  time  before  tbe  termination  oi  the  original 
lease;  beeaoM  otherwise,  said  leHse  being  a  verbal  one  foir  one  year,  a  new 
■demise  for  a  aeoond  year  would  arise  hj  operation  of  law,  if  defendant  eledcd 
to  remain.  In  the  exercise  of  common  sense,  as  well  as  good  Iqgal  Jndgmei^ 
this  is  the  only  interpretation  that  could  be  put  upon  the  landlord's  letter. 
Upon  a  former  trial  of  this  action  one  of  the  jiidj^s  of  the  conrt  below  has 
oonstrued  this  letter  as  follows:  "  Where  a  landlord  gives  his  tenant  a  notice 
to  move  on  or  before  April  SOth,  that  means  he  is  not  to  move  after  April 
90th ;  that  he  la  to  move  on  tlie  termination  of  the  tenancy,  the  liberty  to  move 
sooner  being  a  libert7  the  tenant  has.  A  landlord  miqr  give  a  tenant  noUos 
to  move  on  or  before  the  1st  of  Uvyt  his  lease  being  np  to  the  fliat  of  Hay; 
bnt  that  doea  not  mean  that,  if  a  tmiant  should  move  out  the  next  day,  bs 
should  pay  no  rent.  It  means  that  the  landlord  will  instot  nptm  his  legal  liffiii 
to  have  him  move  out  before  tbe  last  day  of  the  term.  *  On  or  before"is  com* 
moB  lu^uage  eC  Uie  law,  meaning  tha^  If  yon  remadn  one  after,  yon  re- 
main  at  yourperll;  yon  ive  atreapaaser, — a  wrong-dow.  A  landlord  can  take 
nothing  away  from  a  tenant's  rights,  and  waives  nothing  by  serving  a  noUca 
of  that  kind."  This  view  is  eminently  sound,  and  it  was  grave  error  to  sub- 
mit any  difflerent  one  to  the  Jury,  They  were  nllowed  to  find  a  verdict  either 
on  tbe  ground  of  eviction,  or  of  alleged  surrender  of  the  lease  brought  about 
by  this  oonrespondenoe.  Of  course,  we  cannot  say  upon  which  ground  tbeix 
finding  was  based;  and  tlie  judgment  must  be  reversed,  and  a  new  trial  at- 
dered,  with  costs  to  aUde  the  event. 

BOOKBTATBB,  J.,  {poneutrinff.)  Am  was  said  by  ub  when  Uils  case  was  be- 
fore us  on  a  former  appeal,  (4  N.  Y.  Supp.  611,)  "what  would  Justify  a  ten- 
ant In  vacating  the  premises"  hired  by  bim  for  a  comttructive  eviction  "de* 
pendsao  much  on  the  terms  of  tbe  lease."  and  various  conditions  inthatopin- 
ion  set  forth,  that  any  discussion  of  It  at  that  time  would  be  premature.  Aa 
tbe  twtlmosy  on  the  new  trial  may  change  the  aspect  of  the  case,  I  still  deem 
it  premature  to  disc  use  that  question  at  this  Ume,  or  to  express  any  opinion 
on  that  evidence  preeented  to  us  now.  The  question  is  a  very  dose  one,  aad 
can  be  satisfactorily  decided  when  all  the  facts  are  before  the  court,  to  bs  de- 
termined after  a  trial  free  from  error  in  other  reepects.  , 

The  plaintiff  having  died  before  tbe  last  trial  of  this  action,  and  the  defend- 
ant having  become  incompetent,  under  section  829  of  the  Code,  to  testify  to 
any  personal  transaction  between  himself  and  tbe  deceased,  he  availed  bim> 
self  of  the  right  given  by  section  830  of  the  Code  to  read  bis  evidence  given 
on  both  of  the  former  trials  of  this  action,  subject  to  legal  objection,  etc.,  as 
provided  in  section  830.  The  plaintiff  objected  to  the  reading  of  tbe  testi- 
mony given  on  the  first  trial,  contending  that  the  section  oonflned  thedefend- 
ant to  reading  the  evidence  given  by  him  on  the  last  preceding  trial,  and  did 
not  permit  the  reading  of  that  given  on  the  first  trial.  I  agree  with  tbe  learned 
chief  judge  that  no  error  was  cotiimitted  in  allowing  both  to  be  read.  The  ap- 
pellant's contention  Is  based  upon  the  langimge  used  in  thesection  which  per- 
mits the  party  rendered  incompetent  to  read  his  evidence  "taken  or  read  at 
the  former  trial;"  insisting  that  it  means  the  last  trial  only,  if  there  be  more 
than  one.  This  construction,  if  correct,  would  confine  the  reading  of  suck 
testimony  to  the  first  trial  ooJy,  following  the  death  of  tbe  other  party;  fat 
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the  bmgnige  permitting  such  reading  is.  "at  a  new  trial  or  hearing,"  and 
not  any  new  trial,  if  more  than  one  should  be  required,  which  would  defeat 
tbe  object  of  the  section  in  case  there  were  two  trials  following  the  death  of 
a  party.  I  think  Uie  intention  of  the  section  was  to  give  competency  to  any 
testimony  of  the  witness  given  in  tbe  case  between  the  same  piirties  before 
tbe  incompetency  attached  to  him.  The  then  plaintiff,  against  whose  execn- 
ttix  It  is  now  offered,  bad  the  same  opportunity,  and  certainly  as  great  an  in- 
terest, as  his  execQtrix  can  have  to  resort  to  every  test  to  probe  the  witness 
and  hit  evidence.  The  same  reasons  which  render  it  proper  to  allow  the  tes- 
timony given  on  the  last  trial  preceding  the  plaintiff's  death  operate  to  allow 
the  reading  of  the  testimony  given  on  the  first  trial,  as  far  as  the  same  is  per- 
tinent to  the  oonteat.  I  therefore  think  tbe  secUon  was  intended  to  permit 
tbe  reading  of  any  testimony  given  ander  saeh  oiroumstancea,  whether  on  the 
last  or  any  preceding  trial  of  the  action. 

The  question  read  from  tbe  former  examtnaUon  of  tbe  witness,  in  which 
he  was  aaked  to  state  what  the  dece»sed  had  agreed  to  furnish,  and  what  he 
had  agreed  to  do.  is,  I  think,  fatal.  It  clearly  called  for  the  conclusion  of  the 
witness  merely,  and  not  for  what  took  place  or  was  said  between  the  parties. 
The  learned  judge  who  presided  at  that  trial  first  excluded  the  question  on 
plaintiff's  objection  that  it  merely  called  for  a  conclnsion,  and  when,  shortly 
afterwards,  it  was  repeateil,  allowed  it;  and  the  answer  shows  that  he  gave 
his  conclusions  only,  and  not  what  was  said  or  done.  It  was  sufOcient  for  the 
plaintiff  to  object,  as  be  did,  on  the  grounds  before  stated  by  him,  and  it  was 
not  necessary  to  repeat  those  grounds.  The  court's  attention  had  iMen  spe- 
cifically oaUed  to  them.  DiUeber  v.  Iruuranoe  Co.,  69  N.  Y.  256,  260.  Tbe 
testimony  given  at  tbe  former  trial  is  allowed  to  be  read,  subject  to  any  legal 
objection  to  tbe  testimony,  or  to  any  question  put  to  the  witness. 

I  agree  with  tbe  learned  chief  judge,  for  the  reasons  assigned  by  him,  that 
it  was  error  to  charge  as  was  done  In  regard  to  tbe  letters  of  February  1. 18fJ6, 
and  MsToli  1, 1886.  For  these  reasons  the  Judgment  must  be  reveraed,  and 
«  now  trial  ocdered.  with  ooeta  to  abide  the  event. 


GLArar  «.  O'BBiHir  0t  oL 
(Oommon  Ptent  pfWew  Fortt  Otev  and  Oowttu,  Omeral  Ttrm>  fane  %  IMO.) 

tlMM3>ma — ^AVSWEB— Admissioxs. 

In  an  motion  for  tbe  value  of  Bpecdflo  merohandlM  sold  and  delivered,  an  answer 
which  denies  each  and  every  allegation  of  tbe  oomplaint,  but  admit*  that  at  the 
time  alle^d  {^Intifl  famighad  "certain"  goods,  but  not  oi  tbe  value  alleged,  does 
not  admit  tbe  purchase  of  tbe  goods  referred  to  in  the  oomplalnL  Af&rming  7  N. 
T.  Snpp.  4S0. 

Appeal  from  city  court,  general  term. 

Action  by  John  Claffy  against  John  O'Brien  and  others  to  recover  $582.06 
for  gooda  sold  and  delivered.  A  judgment  entered  on  a  verdict  In  favor  of 
plaintiff  waa  affirmed  by  the  general  term  of  the  ci^  court,  and  plaintiff  agabi 
appeals. 

Argued  before  Larremore,  0.  J.,  and  Booestaver,  J. 

£.  Laflin  KeUogg,  for  appellant.    B,  T.  Lovatt,  for  respondents. 

BooKErTATSB.  J.  The  complaint,  after  averring  the  copartnership  of  the 
defendants,  contains  the  usual  allegations  in  an  action  for  goods  sold  and  de- 
livered. The  answer,  after  admitting  the  copartnership  of  tbe  defendants,  is 
in  substance  a  general  denial,  coupled  with  an  admission  that,  between  the 
dates  mentioned  in  the  complaint,  certain  goods  were  furnished  the  defend- 
ants, but  not  to  tbe  value  of  9582.06.  The  appellant  contends  that  this  was 
an  admission  that  the  goods  in  controversy  were  sold  and  delivered  to  the  de- 
fendanta;  bat  tn  view  of  the  fact  that  the  plaintiff  had,  between  Uie  dates 
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mentioned  fn  the  comi^aint,  sold  certain  goods  to  the  defendnntH,  whicb  had 
been  used  by  them  on  work  done  by  them  near  Derby*  Conn,,  while  the  goods 
sued  tor  In  this  action  were  delivered  In  this  city,  and  used  liere  by  Jolin 
Flanagan  upon  a  wholly  different  worki  we  think  the  admisaion  means  ao 
more  than  tnat  the  plHintiff  furnished  certain  goods  to  the  defendants,  bat 
not  the  goods  in  conlroversy.  As  pointed  out  by  the  court  below,  the  pltf  n- 
tifl  did  not  construe  the  pleading  toto  an  admission  of  Indebtedness  for  tha 
goods  referred  to  in  the  complaint;  for  he  did  not  move  for  judgment  on  it, 
nor  did  beask  the  trial  judge  to  direct  the  jury  that  it  contained  an  admlssioa 
of  liability  for  the  debt.  On  the  trial  it  was  therefore  necessary  for  the  pbUn- 
tiff  to  proTC  that  the  goods  had  been  purchased  by  the  dtf  endants,  or  by  their 
dnly-^utborized  agen^  and  delivered  to  them  or  such  agent;  or.  If  no  agency 
was  proved,  that  the  defendants,  with  a  full  knowledge  of  the  facts,  subse* 
quently  ratified  the  acta  of  one  who  was  not  their  agent*  The  plaintiff  did 
not  didm  that  either  of  the  defendants  made  the  purchases  in  person,  but  en- 
deavored to  show  that  they  were  made  by  John  Flanagui.  who,  he  claimed, 
was  defendants'  superinteodent,  and  duly-authorized  agent  to  make  the  pur- 
chases. This  the  defendants  denied;  hence  the  quesuon  of  agency  became 
the  vital  one  in  the  case,  and  under  the  general  denial  the  defendants  had  the 
right  to  offer  any  competent  evidence  to  disprove  the  f^ncy.  ffier  v.  tfrat*^ 
47  N.  T.  278;  Sohaua  v.  Qaa-Light  Co.,  36  N.  Y.  Super.  Ct.  262.  The  evi- 
dence Introduced  by  defendants  tending  to  show  that  Flanagan  was  not  at 
the  time  their  superiotendent,  but  a  subcontractor  under  them,  and  Uiat  he 
bought  the  goods  on  his  own  account,  was  admissible  under  Uie  pleadings. 
No  other  objection  was  taken  to  it,  and  therefore  no  error  was  committed  in 
allowing  it. 

Appellant  also  cootends  that,  this  evidence  having  been  admitted,  it  was 
error  to  exclude  the  contract  between  defendants  and  the  city  of  Kew  Yoric, 
under  which  they  claimed  they  had  made  a  sulxiontract  with  Flanagan,  and 
which  plaintiff  denied.  That  contract  contains  these  covenants:  "And  the 
said  party  of  the  second  part  [meaning  defendants]  hereby  further  agrees  to 
give  his  personal  attention  constantly  to  the  faittif  ul  performance  of  the  work, 
and  not  to  assign  or  sublet  the  work,'  or  any  part  thereof,  without  the  previous 
written  consent  of  the  aqueduct  commissioners  Indorsed  on  this  agreement, 
but  will  keep  the  same  under  his  personal  control;"  and  plaintiff  Insists  that 
it  was  important  to  have  these  facts  before  the  jury  upon  the  probability  of 
the  defendants,  in  the  face  of  such  covenants  as  these,  hazarding  their  rights 
in  a  large  and  valuable  contract  by  violating  these  covenants.  But  the  clause 
of  the  contract  containing  these  covenants  was  read  on  the  cross-examination 
of  one  of  the  defendants,  and  was  In  evidence,  and  he  was  examined  in  re- 
gard thereto.  The  defendants  failed  to  prove  any  written  consent,  as  rfr> 
quired  by  the  terms  of  the  covenants.  The  plaintiff,  therefore,  had  these 
facts  before  the  court  and  jury,  and  was  entitled  to  prraent  any  considers 
tions  or  arguments  tliat  might  be  deduced  from  these  facta  as  to  the  prob- 
ability of  defendants'  contention,  with  the  same  force  and  effect  as  if  the  con- 
tract  itself  bad  been  offered  in  evidf;nce,  and  we  do  not  see  how  lie  was  in- 
jured by  its  exclusion. 

At  the  close  of  the  case,  the  plaintiff  made  no  request  for  a  direction  in  his 
favor,  and  it  went  to  the  jury  without  objections.  The  trial  judge  clearly 
and  concisely  charged  the  jury  upon  the  only  questions  involved  In  the  case, 
and  on  the  conflicting  evidence  they  found  in  favor  of  the  defendants,  which 
conclusion  we  ure  not  at  liberty  to  disturb.  The  judgment  and  orderappealed 
frun  should  therefore  be  alBrmed,  with  costs. 
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TVhalen  v.  Standard  Oas-Lioht  Co. 

(CBBmion  Ptea*  of  New  YorH  City  and  County,  Omfft  uL  Term.  June  S,  1890:) 

AFPBJj^RoLiKm  OS  EvjsBNCB — Ebkobs  Cdbbd. 

In  ftD  action  by  a  aerrant  against  bit  master  for  iDjaries  alleged'  to  hare  bean 
OBoaed  hy  defeeuve  applianoea,  fbe  error  in  admitting  In  eridenoa  a  statement  of 
detendaot's  foraman  ft  not  enred  by  instmoting  the  jury  to  disregard'lL  . 

Appeal  from  trial  term. 

Action  by  Patrick  Whalea  ^^nst  the  Standard  Gas-Light  Companj  of  the 
elty  of  New  York  to  recover  damages  fur  a  personal  Injury.  There  waa  a  ver- 
dict for  plaintiff  for  95,000.  From  tbe  judgment  rendered  thereon  defendant 
appeals. 

Argued  before  Daly  and  Bookstateb,  JJ. 

/.  IF.  Satoet,  for  appellant.    Wm.  C.  BkUly,  for  respondent 

DalT)  J.  The  plaintiff,  a  laborer  In  tbe  defendant's  emplojment,  was  in- 
jured while  loading  gas-mains  upon  a  truck,  and  it  is  claimed  that  defendant 
furnished  unsafe  appliances  for  the  work;  the  truck,  and  ttie  means  for  load- 
it,  being,  as  alleged,  unsuitable  and  improper.  On  tbe  trial,  a  fellow-work- 
man  of  the  plaintiff  was  permitted  to  testify  to  a  declaration  made  by  defend- 
ant's foreman  after  the  accident  that  the  truck  was  not  a  fit  truck  to  load  pipe 
on.  Tbe  exception  to  tbe  admission  of  this  evidence  requires  tbe  reversal  of 
tbe  judgment.  Admissions  and  declarations  of  an  agent  after  ttie  fact,  not 
part  of  tbe  res  gesta,  are  not  admissible.  An  attempt  was  made  to  cure  the 
error  by  a  subsequent  direction  to  tbe  jury  to  disregard  tbe  evidence.  This 
is  unavailing.  £rbeny.  Lorillard,  19  N.  T.  299;  ChurcJt  v.  Howard.  79  N. 
T.  415.  The  Judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  event. 


HOBSBMANN  V.  MANHATTAN  By.  CO. 

(Cbmmon  Pleas  of  New  York  Otiv  and  County,  Qenercd  Tsrnk  Jvob  18Ml) 

L  Nasuaairaa^WHAT  CoHvrinrras— Euevatbd  EUilwat. 

The  falling  from  an  elevated  railway  structure  of  a  orow-bar  whloh  waa  In  nas 
by  an  employe  repairing  tbe  traok,  whereby  a  person  la  the  atraet  below  waa  la< 
Jnred,  ruisee  a  presumption  of  DegligeDoa,  which  la  not  ovoroome  by  proetf  ^at  the 
orow-bar  was  dropped  through  the  employed  efEorta  to  save  Umseii  froai  fSlUng. 

Ii  Buia— iKiTBUonoHB— PaovmoB  ov  Juar. 

In  aaacrUoa  against  an  Novated  railroad  oompany  for  injuries  to  a  persoaiatte 
street  below  by  ue  falling  of  an  Iron  bar  from  def endanVa  tnu^  while  undergoing 
repidn.  a  charge  that  the  "ordlnatr  care  with  which  the  railroad  is  chat^geaue  re- 
quires It  *  *  *  to  use  reasooabfe  and  ordinary  care  in  aeleoUng  sooh  applianoea 
as  are  in  practical  use  and  of  easy  application.  •  •  •  Yon  mast  say  whetlur 
tbe  railroad  compaoy  has  used  ordinary  and  reasonable  care  in  performing  thia 
work  npon  its  tracks.  •  *  *  Has  It  neglected  the  precautions  wbich  reasonable 
and  pmdent  people  wonld  have  taken  to  prevent  an  aooident  similar  to  the  one 
opoo  which  yoQ  have  to  passi  "—is  not  objeotlooable  as  inviting  the  jury  to  muka 
affirmatlTe  sumrestions  as  to  possible  safeguards  which  might  have  been  supplied. 

IL  OAMAoaa— PsBsoirAi.  Iitjubiis—Petbioiahs'  Bills. 

In  an  action  for  personal  inlnries.  the  amount  of  physicians*  bills  whloh  plaintiff 
has  paid  on  account  of  the  injuries  Is  admissible  without  proof  of  the  valne  of  the 
phyndans'  services. 

Appeal  from  trial  term. 

An  aotion  by  David  Morsemann  against  the  Manhattan  Bailw^  Company 
far  personal  Injnries  caused  by  the  alleged  negligence  of  defendant.  Thrae 
vas  a  verdict  for  plaintiff  for  95001  From  the  Juc^ment  entered  thereon  de- 
fendant appeals. 

Argued  before  Labrshobb,  0.  J.,  and  Bookbtatbb.  J. 

Daotet  <ft  RapaUot  iSoteard  Totmtmd  and  AXeaaander  8.  Lynutn,  of  eoan- 
H]»)  lor  appellftnt.   WUUom  O.  C/ainp&eU,  tor  respondent. 
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Lakbehore,  C.  J.  The  plaintiff,  while  driving  under  defendant's  ele- 
vated railway  structure  In  Third  avenne  on  the  14l.h  day  of  Korember,  1888, 
was  Injured  by  a  crow-bar  falling  from  sach  structure,  which  was  In  use  by 
an  employe  making  repairs  to  the  track.  The  facts  of  the  injury  and  Its  cause 
are  undisputed,  and  no  contributory  negligence  is  alleged.  The  trial  judge 
correctly  held  that  a  prima  facie  case  of  n^ligence  was  made  out,  (see  Maker 
T.  Railway  Co.,  6  X.  T.  Supp.  309,)  and  properly  ruled  that  the  fact  that  the 
crow-bar  was  dropped  through  the  employe's  effort  to  save  himself  from  full- 
ing did  not  overcome  the  presumption  of  negligence.  This  latter  question  ia 
necessarily  bound  up  and  a  part  of  the  general  Inquiry  whether  suitable  pre- 
cautions were  taken  for  the  safe  conduct  of  the  work  in  Its  entire^. 

The  learned  counsel  for  appellant  contend  that  the  judge  erred  in  his  charge 
in  the  too  great  latitude  it  gave  the  jury  to  determine  whether  proper  precau- 
tions had  been  taken.  They  argue  that  the  jury  were  invited  to  make  af- 
firmative suggestions  as  to  possible  safeguards  which  might  have  been  sup- 
plied. Bat.  while  the  instructions  were  general  in  their  terms,  they  were 
safflciently  limited  by  the  context.  The  judge  said:  "Now,  this  ordinary 
care  with  which  the  railroad  is  chargeable  requires  it  to  be  careful,  not  only 
in  the  running  of  its  trains,  but  also  In  employing  competent  servants  to 
do  work  upon  its  railroad,  and  to  use  reasonable  and  ordinary  care  in  select* 
ing  such  appliances  as  are  in  practical  use  and  of  easy  application.  •  *  « 
You  must  say  whether  the  r^lroad  company  has  used  ordinary  and  reason- 
able care  in  performing  this  work  upon  its  tracks.  *  *  *  Has  it  neg- 
lected the  precautions  which  reasonable  and  prudent  people  would  have  taken 
to  prevent  an  accident  similar  to  the  one  upon  which  you  have  to  pass?"  If 
the  charge  was  at  all  amenable  to  the  criticism  suggested  by  Camming  v. 
Railroad  Co.,  104  N.  T.  669,  10  K.  E.  Rep.  855,  aU  error  was  cured  In  the 
same  manner  that  it  was  in  that  case.  It  appeared  from  the  cross-examina- 
tion of  one  of  defendant's  witnesses  that,  if  the  workman  had  adopted  the 
very  simple  expedient  of  laying  boards,  which  were  haudy  for  their  use,  be- 
tween the  tracks,  while  this  work  was  going  on,  the  accident  would  not  have 
happened.  As  to  this  and  other  suggested  precautions,  it  was  not  the  prov- 
ince of  the  judge  to  ask  the  jury  to  say  whether  this  or  that  omission  in  itself 
constituted  negligence,  but  to  instruct  them,  as  he  did,  to  determine  from  all 
the  evidence,  and  under  the  circumstances  disclosed,  whether  defendant  had 
been  negligent.   Bttck  v.  Railway  Co.t  6  Hi.  Y.  Supp.  521. 

Kor  do  we  think  it  was  error  to  admit  evidence  of  the  amount  of  the  phjr< 
sicians'  bills  which  plaintiff  had  paid,  without  proof  of  the  value  of  the  serr- 
ices.  This  is  part  of  the  expense  to  which  he  has  been  put  by  reason  of  the 
accident  In  Gumb  v.  Railway  Co.,  114  T.  411,  21  N.  £.  Bep.  993,  the 
plaintiff  gave  evidence  of  a  physician's  charge,  but  without  giving  evidence 
of  payment  or  of  value,  and  it  was  held  error.  The  present  case  is  different 
beokuse  plaintiff  has  paid  the  doctors'  bills.  If  a  bill  has  not  been  paid,  per* 
haps  it  would  be  well  to  insist  on  some  proof  of  value  to  repel  the  suspicion 
aCaooUnsive  charge  of  a  speculative  fee.  When  the  bill  has  actually  been 
paid  there  is  little  ground  for  auch  suspicion,  and  plaintiff  would  always  be 
open  to  cross-examination  as  to  a  fictitious  payment.  No  error  appeaiiDg* 
the  judgment  should  be  afSrmed,  with  costs. 


Whitfield  o.  Bboadwat  &  S.  A.  R.  Co. 

{Commum  Pleas  of  New  York  CUy  and  Coun^,  General  Term.   Jwaa  S,  188(1) 

ArFBAi<— Appbaluui  Obdbbs— New  YomM.  Cirr  Cocet. 

An  order  of  the  genetral  term  of  the  city  court  of  New  York  afBrmiog  a  jndamwt 
of  that  court  Is  not  aa  "actual  determlDatioD  "  in  the  action,  witbin  the  meamagot 
Code  Civil  Proo.  N.  Y.  %  8191,  providing  that  an  appeal  may  be  taken  to  tbe  ooartof 
gonuDOD  pleas  for  tbe  <Atiy  and  oouoty  of  New  York,  from  an  "actual  detemiin*- 
tion"  made  by  tbie  marloe  court  (now  city  court)  of  flew  York,  at  a  general  um 
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tt— »Bf,  whera  m  Anal  judgment  Iim  been  rendered  upon  an  appeal  taken  to  the 
fMMialtenn.  In  anoh  a  oaae  the  ivpeal  Ilea  from  the  Jndgmeiit  eutexed  in  aooord- 
aaoe  with  the  dlnotlona  of  the  order,  and  not  from  the  order  ItaeU. 

Appeal  from  dty  coart,  ganenl  tenn. 

Action  by  lizzie  Whitfield  against  the  Broadway  &  SevenUi  Avenue  Bsll- 
lud  Gonqiuiy  for  penonal  injoiies  ziutidned  faj  leuon  of  defendaot's  nogli- 
genoe.  A  jodffment  entered  upon  a  rerdict  against  defendant  was  affirmed 
I17  tbe  generu  term  of  tbe  city  oourt.  Defondant  again  appeals.  Code 
UTli  Froo.  K.  Y.  8  3191,  provides  that  "an  appeal  may  be  taken  to  tlie  court 
of  eommon  pleas  for  tbe  city  and  county  of  New  York  from  an  actaal  deter- 
miuition  mads  by  Uw  marloa  coart  of  the  city  of  Ifew  York,  at  a  general 
term  thereof,  in  either  of  the  following  cases:  (1)  Where  a  final  judgment 
bas  been  rendered  upon  an  appeal  taken  to  the  general  term." 

Argued  befwe  Labbbmobk,  G.  J.,  and  Dalt  and  Bischoff,  JJ. 

Root  <t  Clarke,  {Jouph  Ktmgman,  of  connsel,)  for  appellant.  LouU  9, 
Doyle,  for  reepondeut. 

BiaraoFT,  J.  Tbe  appeal  hereia  is  from  an  order  of  the  general  term  oi 
tbe  city  court  of  New  York,  affirming  a  judgment  of  that  court,  and  n<A  from 
tbe  judgment  of  affirmance.  Such  an  order  is  not  appealable.  Mohl  v.  Fon- 
derwulbeke,  46  N.  Y.  539;  FerrU  v.  AepintoalU  10  Abb.  Fr.  (N.  S.)  137;  Banit 
T.  FoO.  15  N.  Y.  693.  Section  8191  of  the  Code  of  Oivil  Frocedure,  wbioh  reg- 
ilates  appeals  from  the  general  term  of  the  city  court  to  this  court,  and  upon 
tbe  provisions  of  which  the  jurisdiction  of  this  court  to  review  the  proceed- 
ings of  the  city  court  depends,  does  not  change  the  general  practice.  The 
actual  dMerminatlon .  referred  to  in  that  section  oomprehends  either  a  Judg- 
ment or  dnal  order;  and  an  order  is  not  flnal  where  it  is  but  the  preUmtnaiy 
step  towards  perfecting  the  determination  of  the  court  upon  a  pending  con- 
troveisy.  "In  the  sense  of  the  Code,  an  order  is  deemed  flnal  wbioh  closes 
tbe  eubjeot  to  which  it  relates,  or  it  Is  not  flnal  when  it  Is  a  preparation  to 
other  actions. "  ClarJee  v.  Goodridgt»  44  How.  Fr.  234.  An  ^actual  deter- 
Diination"  Inanactiim  is  tbe  Judgment  rendered  therein,  and  not  an  order 
for  judgment;  and  this  applies  as  well  to  the  judgment  entered  upon  the  or- 
der of  a  general  term  as  it  does  to  a  judgment  in  the  first  instaoce.  Subdi- 
vision one  of  section  3191.  above  referred  to,  specifically  permits  an  appeal  to 
tbis  court  from  a  final  judgment  upon  an  appeal  to  the  general  term  of  the 
city  oourt;  and  the  general  provisions  of  that  section,  allowing  an  appeal 
from  an  order  affecting  a  substantial  right,  or  involving  some  part  of  the 
merits,  are  not  controlling  upon  the  specific  provisions  for  an  appeal  from  a 
fln»l  judgment.  An  order  for  such  a  judgment  Is  of  an  interlocutory  nature, 
and  an  appeal  from  the  judgment  also  brings  up  tbe  order  for  review.  The 
case  is  in  all  respects  similar  to  an  order  for  judgment  upon  a  demurrer.  In 
such  a  case  It  is  not  the  order  which  determines  the  action,  but  the  judgment 
entered  in  accordance  with  the  directions  of  the  order;  and  tbe  appeal  lies 
from  the  Judgment,  and  not  the  order.  Elwell  v.  /oAfwon.  74  N.  Y.  80.  Tbe 
omission  to  appeal  from  the  judgment  of  affirmance  upon  the  order  of  tbe 
general  term  of  tbe  city  court  leaves  tbis  court  witbout  authority  to  review 
its  proceedings,  and  this  appeal  must  therefore !»  dismissed,  with  coats. 


BtTOK  «.  Mahhattas  Bt.  Go. 
(OMimoii  Plau  of  New  York  Otty  and  <7ountv<  Oaural  Tom.  Jnaa  B,  180O.) 
1  Guanas— iMjuans  to  pASSSNens— DaaiuiB  or  Cab>. 

In  an  aotiOQ  against  an  elevated  railroad  oompuy  for  injuties  to  plaintiff,  who, 
while  trylDX  to  leave  a  car  platform,  was  foroed  between  tbe  car  and  the  itatloo  plat* 
form  by  jperaons  endeavoring  to  board  the  tnUo,  it  Is  not  erroneous  for  tbe  court  to 
refnae  plunUiTs  request  tor  a  charge  that  it  was  defendant's  duty,  aa  a  eommon 
oarrter,  to  nee  the  utaosfc  ean  wblnh  a  vary  eantiona  parson  would  ezeiolBa  to  pre- 
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veot  tBjnry  to  lU  passeiigen  wUle  on  Its  nhldOB,  and  to  gnint  bla  otiier  reqoeat 
for  a  obat^  that  oefendant  was  bound  to  nw  reaaonable  oare  to  prevent  Injories 
from  the  oareleas  or  wroogfal  act  of  any  person  whom  It  permits  to  come  on  tu 
premises.  Bzplalnlng  0  S.  Y.  Sapp.  024. 

t»  Bi  Ml— IwTauoTioiw— BuBDW  ov  Paoor. 

A  cAiarge  tbat  **tbe  mere  faot  that  tbeplaintUI  anstnined  an  Injury  while  a  pa»- 
•eoger  on  defendant's  road  does  not  entitw  Mm  to  a  verdiot.  Hemustihowthatthe 
aot^ent  was  oaoBed  hy  a  tack  of  dne  oare  on  the  part  of  the  defendant,  "—la  proper, 
as  merely  stating  the  role  tbat  the  burden  of  proving  negUgenoe  is  on  plaintiff. 

I.  aiMi  PtaBMiaaaa  Xiraauia  ahd  Lutiii«  Cuu 

A  request  to  charge,  in  an  aotUm  agidnat  an  Meratad  reread  oompany  tor  In- 
juries to  a  pasaenger  who,  while  ieaTtDg  the  oar,  was  thrown  down  by  other  paaaen- 
gers  entering,  that,  if  defendant  tmeaed  the  gate  to  the  platform  of  the  car  without 
giving  any  warning  to  let  plaintiff  alight  first,  It'was  an  inTitatlon  to  passragert 
on  tb»  atnton  plaaorm  to  enter  the  car,  and  to  plaintiiC  to  leave,  and  that  if  Ibe 
platform  was  so  narrow  that  two  persons  could  not  pass  abreast,  and  tbit  the  pas- 
•eneers  entering  the  car  oolUded  with  plaintiff  while  leaving  it  In  consequence  of 
an  invitation  given  by  opening  the  gate,  then  defendant  is  liable  for  any  injory  to 
pl^ntiS  oaused  by  the  ooUision  without  his  fault,  is  objeotionafale  as  Involving  the 
oonoltiBlon  that  opening  the  gate  of  the  oar  platform  was  an  Invitation  to  passengers 
to  enter  the  car,  ratherthan  to  plaintiff  to  alight,  and  also  as  making  defendant  Ua 
hie  for  the  negligence  of  one  passenger  to  uiother,  without  negllgenoe  on  its  parL 

4,  Sun— Peboadtiohb  oat  Othxk  0<xubiohs. 

Where  the  evidence  showed  that  only  plaintiff  and  one  other  passenger  alighted 
at  the  station  where  the  accident  occurred,  and  Uiat  only  three  passengers  at- 
tempted to  get  aboard,  evidence  that  on  other  oooaslons,  on  different  trains,  at  other 
stations,  pliunUff  had  heard  the  guards  warn  persons  not  to  enter  the  lawn  nntil 
the  OQtgoiug  passengen  had  alighted,  was  properly  exolnded,  in  the  abscmoe  ot 
proof  that  the  situation  was  identical  with  the  droumatancea  in  the  case  at  bar. 

Appeal  from  trial  term. 

Action  by  Carlos  G.  Back  against  the  Manhattan  Bailw«y  Omnpany. 
There  waa  a  verdict  for  defendant.  PlalntifE  appeals.  For  ft»mer  rnorta, 
■ee  2  N.  T.  Sapp.  718;  6  N.  Y.  Sapp.  624. 

Argued  before  Larbehobe,  C.  J.,  and  Bookotaveb,  J. 

Oharl^  Mej/erSt  {John  W.  Weed  and  Ricfiord  M.  Henry^  of  oonnsel,)  tor 
l^)pellant.  DavtM  (ft  RapaUOf  {Hoteard  Towiumid  and  Alexander  B.  Lymaiit 
(rfoonnael,)  for  respondent. 

Boomn^ATER,  J.  The  action  was  brought  to  recover  damages  for  personal 
Injuries  occasioned  by  the  alleged  negligence  of  defendant.  No  teMimony 
was  offered  on  its  behalf.  The  plaintiff  offered  evidence  tending  to  show  that 
on  the  evening  of  J anuary  29. 18S8,  he  was  a  passenger  on  defenduit*8  Thlrd- 
Avenne  line,  going  south.  As  the  train  approached  the  Sixty-Seventh  street 
station,  he  arose  to  leave,  and  went  to  the  rear  end  of  the  second  car,  and 
stayed  there  until  the  train  stopped,  when  the  gaard  opened  the  gate,  and 
the  plaintiff  started  to  leave  the  car  platform.  'As  he  approached  the  e^e  of 
that  platform,  and  his  right  foot  was  raised  in  the  act  of  stepping  flrom  it  to 
the  station,  two  or  three  persons  on  the  station  platform  rashed  on  board  the 
car,  and  violently  pushed  the  plaintiff,  thus  throwing  him  around  so  that  be 
lost  his  balance,  and  his  foot  went  between  the  car  and  the  station  platform, 
inflicting  a  severe  injury  to  the  smaller  bone  of  his  ri^bt  leg,  near  the  ankle. 
At  the  time  of  this  occurrence  the  guard  stood  with  his  1^  band  on  the  bell- 
rope,  and  his  right  managing  the  gates  of  the  car.  There  was  no  extra  gtuud 
on  the  station  platform,  and  in  fact  no  one  there  on  behalf  of  the  company 
oxoept  the  "ticket  chopper.** 

The  chief  question  arising  npon  this  appeal  is  the  degree  ot  can  required 
of  a  common  carrier  in  order  to  prevent  injury  to  its  passengers  while  In 
transit,  or  getting,  on  or  off  Its  cars  or  other  vehicles,  from  the  earless  or 
wrongful  acts  of  other  passengers.  On  this  question  tin  plaintiff  submitted 
two  requests  to  charge:  "(1)  The  defendant  being  a  common  carrier,  it  was 
its  dnty  to  use  the  utmost  care  which  a  very  cautious  person  would  exen^ 
to  prevent  Injury  to  Its  passengers  while  on  its  vehides.  (2)  The  defendant 
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VM  bound  to  exArclse  reasonalilA  can,  not  only  on  the  part  of  its  servants, 
but  also  like  care  in  preventing  injury  from  the  careless  or  wrongrul  act  of 
any  other  person  wbom  it  permfn  to  come  on  Its  premises,  it  such  careless  or 
wrongful  act  on  the  part  of  others  could  have  been  foreseen."  If  ttiese  two 
lequflsts  are  not  actually  antagonistic,  the  second  Is  a  modification,  or  at  least 
an  expUnatlon,  of  the  first,  and  limits  tlie  utmost  care  to  reasonable  care,  as 
upfiwi  to  the  careless  or  wrongful  acta  of  other  passengers.  The  first  request 
is  an  extreme  statement  of  the  rule  of  law  applied  in  eases  of  injuries  to  pas- 
snigen  while  they  are  baing  carried  over  a  railroad,  where  the  injniy  occurs 
from  a  defect  In  the  road-bed  or  machinery,  or  in  the  construction  of  the  cars, 
at  where  ft  results  from  a  defect  in  any  of  the  appliances  such  as  would  be 
likely  to  oeceasion  great  danger  and  loss  of  life  to  thoae  traveling  on  the  road. 
Bot  plalntifTs  injuries  did  not  aKae  from  may  of  these  caasea.  The  real 
ground  of  negligence  ohazged  is  the  tailnre  to  prevent  other  passengers  from 
being  reckless  and  careless  In  boarding  the  train.  TheooUisionof  oneperaon 
with  anothw  through  cmrelessnesa  is  not  peculiar  to  railway  trav^  It  may 
happen  upon  the  pnblto  streets  or  high  ways*  in  drawing-rooms  or  public  halls, 
as  well  as  upon  nil  ways;  and  in  this  latter  class  of  cases,  we  think,  a  dlfter^ 
eat  rule  of  law  awUes,  and  the  second  request  is  a  fair  and  Just  statement  of 
that  rule,  under  Pahaer  v.  Pmmylvania  Co.,  Ill  K.  Y.  488,  18  ST.  E.  Bep. 
659 :  Shelly  t.  RaUroad  Co,,  1 12  K.  Y.  443, 20  N.  £.  Bep.  388;  Laffiln  t.  Baih 
road  Co.,  106  N.  Y.  139, 12  K.  E.  Bep.  599;  Morris  v.  RaUroad  Co.,  106  K. 
T.  678, 13  N.  E.  Hep.  455.  When  this  case  was  before  this  court  on  a  former 
appeal,  the  learned  Judge  who  wrote  the  opinion  onthatappeal  Intimated  that 
the  rule  requiring  a  common  carrier  of  passengers  to  uae  the  utmost  care  and 
skill  whidi  human  prudence  and  foreslgtit  suggested,  was  applicable  to  a  case 
like  this,  while  the  passenger  was  upon  llie  car  or  its  platform;  but  the  appeal 
torned  upon  another  point,  and  bis  remarks  on  this  subject  were  collatentl  to 
the  discussion  of  ttiat  other  question,  so  tar  as  they  approved  the  first  request 
See  6  N.  Y.  Sapp.  524.  The  court,  therefore,  was  Justified  in  refusing  to 
charge  the  first  request,  and  In  charging  the  second. 

The  defendant's  fourth,  fifth,  and  sixth  requests,  which  the  court  charged, 
relate  to  the  measure  of  reeponsibilltyof  a  common  carrterof  passengers  when 
one  passenger  is  Injured  by  the  fault  of  another,  and  we  think  is  fully  sustained 
hj  Putnam  v.  Railroad  Co.,  55  N.  Y.  108;  Railroad  Co.  v.  Hinda,  53  Pa. 
St.  512;  MorrU  v.  RaUroad  Co.,  106  N.  Y.  678.  13  N.  E.  Bep.  455;  and  the 
decisions  above  cited. 

The  defendant  also  requested  the  court  to  charge:  '*(1)  The  mere  &ct  that 
the  plaintiff  sustained  an  injury  while  a  passenger  on  defendant's  road  does 
not  entitle  him  to  a  verdict.  He  must  show  that  the  accident  was  caused  by 
a  lack  of  due  care  on  the  part  of  the  defendant. "  To  this  platntiCF  excepted. 
The  charge  was  proper.  It  merely  stated  the  familiar  rule  of  law  that  the 
burden  of  showing  negligence  is  upon  the  plaintiff,  ffolbrookv.  Railroad 
Co.,  12  N.  Y.  Defendant's  second  and  third  requests  relate  to  the  de- 
gree  of  care  zaquired  of  a  ocHnmon  carrier,  and  Ml  within  the  rule  first  w^- 
Bidered. 

FlainUff  also  requested  tlie  court  to  chai^:  "(4)  If  you  find  that  the  de- 
fendant, by  its  agent,  the  guard,  threw  open  the  gate  to  the  platform  of  the 
car  without  giving  any  word  of  warning  to  let  the  plaintiff  alight  first,  then 
the  opening  of  the  gate  was  an  invitation  to  passengers  on  the  platform  to 
entn  the  car,  and  the  plaintiff  to  leave.  If  you  find  that  the  platform  of  the 
car  was  so  narrow  that  two  persons  could  not  pass  abreast,  and  that  the  pas- 
sengera  entering  the  car  collided  with  the  plaintiff  while  leaving  it  in  conse- 
quence of  an  invitation  given  by  throwing  open  the  gate,  then  the  defendant 
is  liable  to  the  plaintiff  for  any  damage  resulting  from  the  collision  thus 
brought  about,  provided  the  collision  was  not  due  to  the  fault  of  the  ptain- 
tiS."   The  court  refused  to  charge  the  first  of  these  requests,  but  left  it  to  the 
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jary  to  e&y  whether  or  not  the  opening  of  the  gate  was  an  Invitation  to  the 
plaintiff  to  leave  the  car.  Both  requests  involve  the  conclasion  of  fact  that 
the  opening  of  tlie  gnte  waa  an  invitation  to  passengers  to  embark,  rather 
than  one  to  plaintifir  to  alight.  The  opening  of  the  gate  is  clearly  aa  neces- 
aary  to  let  passengers  off,  as  to  let  others  on,  the  train.  It  is  jnst  as  easy  to 
reach  one  conclasion  as  the  other.  Where  opposite  inferences  may  with  eqnid 
propriety  be  drawn  from  the  same  state  of  fiicts,  it  is  the  exclusive  province 
of  the  jury  to  draw  them.  Bart  t.  Bridge  Co.,  80  N.  Y.  622.  Besides, 
the  request,  if  charged,  would  have  made  the  defendant  liable  as  a  matter  of 
law,  without  fault  on  the  part  of  its  servants,  for  the  negligence  of  one  pas- 
senger towards  another. 

The  oourt  did  not  err  In  excladlng  evidence  of  what  the  plaintiff  had  heard 
the  guard  say  on  other  occasions,  nor  that  he  had  seen  extra  gaards  at  other 
stations.  The  inquiry  in  this  case  wns  whether  the  defendant  was  guUty  of 
negligence  towards  the  plalntift  in  regard  to  this  particular  casualty,  whereby 
he  received  his  injuries;  and,  as  a  part  of  that  inqniry.  the  conduct  of  tbegnard, 
his  faults  of  omission  or  commission,  were  proper  subjects  of  Investigation, 
and  this  matter  waa  fully  gone  inta  The  fact  that  on  other  occasions,  on  dif- 
ferent trains,  at  other  stations,  the  plaintiff  had  heard  other  guards  say,  "Pas- 
sengers off  first,  please, "  or  similar  remarks,  or  that  he  had  warned  persons 
on  the  station  platform,  eager  to  enter  the  train,  not  to  do  so  until  the  out^ 
ing  passengers  had  alighted,  was  immaterial,  at  least  unless  the  situation  in 
all  essential  details  was  identical,  or  nearly  similar,  with  the  circumstances 
involved  in  the  case  before  the  jury.  This  was  not  shown,  nor  was  there 
any  offer  made  to  show  it.  We  think  it  well  settled  in  this  state  that  when 
evidence  of  conduct,  usage,  or  manner  of  operation  is  ofTered  for  the  purpose 
of  throwing  light  on  a  particular  transaction,  the  circumstances  mast  be 
shown  to  be  identical,  or  so  nearly  similar  as  to  require  the  same  course  of 
conduct  ill  both  cases.  Fillo  v.  Jones,  2  Abb.  Dec  121 ;  ETiU  v.  Railroad  Co., 
6S  N,  7.  101.  The  number  of  passengers  alighting  from  or  entering  trains 
not  only  differs  very  greatly  at  different  stations,  but  also  at  the  same  station 
at  different  hours,  and  is  an  important  element  for  t^e  jury  to  consider  in  de- 
termining whether  a  guard  should  be  placed  at  a  particular  station  at  a  par- 
ticular time  or  not.  So,  too,  the  disposition  of  the  passengers  to  get  on  orofT 
the  train,  as  made  apparent  by  their  conduct  to  an  ordinary  observer,  is  aa 
elementto.be  considered  by  the  jury  in  each  particular  case.  As  far  as  shown 
by  the  testimony,  only  two  passengers,  including  the  plaintiff,  alighted  at  the 
station  where  the  accident  occnrr^,  and  only  three  attempted  to  get  aboard. 
Besides  these,  there  were  only  the  "ticket  chopper"  on  the  platform,  so  that 
it  was  comparatively  empty.  There  is  absolutely  no  evidence  showing  that  the 
three  persons  who  attempted  to  board  the  car  evinced  any  unruly  or  bolstet^ 
ous  conduct  before  colliding  with  the  plaintiff,  and  the  evidence  offered  was 
properly  excluded.  The  judgment  should  therefore  be  afllrmed,  with  oosts. 


FsBts  «.  Ubxbofolxtam  Iafs  Irak  Go. 
iCommon  Pleaa  of  New  Koift  Cttu  and  OOuntif,  Oensrol  Term.  Jm»  9,  IBOBl) 

DUOOVUT— Wbhk  Aixowxd. 

In  an  aotion  tor  breach  of  a  contraoi  to  p»  plaintiff  a  conmilsrion  ob  raoewil 
premiums  on  policies  procured  by  blm  as  aneiidanf  •  ageat,  an  order  gnntlBg 
a  dlsoovery  and  inapeotion  of  defandaQt's  books,  to  enable  plalatUt  to  prove  tlie 
amount  of  his  damages,  will  be  vacated  where  the  moving  p^>erft  show  taat  plala- 
tUE  kept  books  of  his  agenoy,  and  before  the  order  was  made  was  oftered  a  state- 
meet  of  the  dOBlred  facts  as  to  every  policy  procured  by  him.  In  which  he  wooli 
furnish  to  defendant  the  aame  of  the  assored,  and  it  forthw  appears  that^  if  tlie  do* 
sIrTii  rrlflirmnr  ttt-Mi — rr  mr MrlnV  IT  rill  VT~mr-rMt  frri  tiifrjrnwio duiuttmrnm 

Appeal  from  special  term. 
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Action  bj  £inaimel  Perls  agfdnst  tbe  Metropolitan  Ufa  losuranoe  Conn 
panj.  Defendant  appeals  from  an  order  Ki^nting  a  diaooverj,  and  inspeotioD 
of  iU  books.    For  report  of  a  former  appeal,  see  8  N.  T.  Sapp.  532. 

Argued  before  Lariudiobe,  G.  J.,  aod  BooKflTAVKB,  J. 

AnuruZt  Setoh  ift  Woocl/bni,  {Maittf  9iaM$t  at  ooamei, )  for  appellant. 
A,  FttUert  for  nspondent. 

BooKBTATBB,  J.  The  Rctlon  In  wbtch  the  order  vas  made  ia  in  form  an  ao> 
tlon  at  law  ft>r  damages  for  an  alleged  breHch  of  oontract»  but  in  reality  is  to 
recoTttr  ccmmissions  to  wbich  plaintiff  claims  he  is  entitled  as  a  former  agent 
of  tbe  defendant.  Tbe  eontruci  alleged  in  the  complaint  la  denied  in  tbe  an- 
swer, and  another  contract  is  set  up.  which,  it  is  alleged,  provided  that  com- 
missions  should  only  be  paid  plaintiff  so  long  as  he  should  not  work  or  pro- 
cure applications  for  any  other  life  insurance  company.  The  answer  ttien 
alleges  that  he  had  worked  for.  and  procured  applioations  for,  other  life  insar- 
anoe  companies,  (naming  them.)  and  that  in  oonsequenoe  thereof  all  his 
rights  under  the  contract  were  by  Its  conditions  terminated.  It  also  alleges 
full  payment  to  the  plaintiff  of  commissioDS,  and  all  services,  up  to  such  ter- 
mination, and  then  seta  up  the  statute  of  limltHtlona.  The  triHl  of  theiiction 
will  necessarily,  if  plaintiff  establishes  the  contract  alleged  In  the  complaint, 
involve  the  examination  of  a  long  account,  and  for  this  reason  a  reference 
was  ordered  aeveral  months  ago  on  plaintiff's  motion;  but,  instead  of  proceed- 
ing with  the  talal,  he  has  applied  to  the  court  for  a  discovery.  We  think  the 
application  should  have  been  denied.  Before  the  plaintiff  can  recover  any 
damages  in  this  action,  he  must  establish  a  breach  of  tbe  contract  on  which 
be  reliea.  and  also  that  his  action  was  commenced  within  the  time  limited  by 
law.  Tbe  discovery  sought  is  not  for  tbe  purpose  of  establishing  either  of 
tlieae  facta,  but  only  to  enable  him  to  prove  tbe  amount  of  his  damages,  and 
ttierefore  cannot,  In  strictness,  bo  said  to  relate  to  "the  merits  of  the  aoUoo." 
If  the  books  of  the  defandant  become  necessary  to  prove  the  amount  at  dam- 
ages, be  can  oompd  their  production  by  a  mbpcena  dtioet  tecum. 

Judge  Bumsey.  in  bis  recent  work  on  Practice,  (volume  1,  pp.  688,  684,) 
says:  "  Wherever  the  object  of  tbe  discovery  can  be  obtained  by  the  examina- 
tion of  a  party,  or  by  a  aubpcma  dueea  tecum,  the  petition  will  not  be  granted.  ** 
And  again,  at  page  685:  It  must  be  shown  "that  the  evidence  or  inform»> 
tioo  sought  cannot  be  obtained  from  any  otlter  source,  and  that  a  mbpama 
ducet  ttcum  *  *  •  will  not  answer  the  purpose;"  citing  authoritiea  to 
sustain  tbe  |»opo8ition.  The  decisions  of  this  court  on  this  subject,  dted  by 
tlie  respondent*  are  not  in  conflict  with  this  proposition.  The  case  of  Union 
Paper  Collar  Co.  v.  Metropolitan  Collar  Co.,  3  Daly,  171,  was  decided 
by  Judge  Bbadt  in  1869,  and  the  same  Judge,  delivering  tbe  (minion  of 
tbe  supreme  coort  in  ffmrHton  v.  Von  VolMtnlmrffh,  5  Hon,  454*  said: 
"It  ia  not  a  mattor  of  right  to  inspect  books  and  papers,  and  tbe  inivilege 
is  not  ^vem  except  in  extreme  eaaaa,  where  tbe  ref naal  may  iBTolve  tbe  loss 
of  a  claim  mr  defense;  im  other  words,  Qolees  it  la  *  *  *  Indispensably 
neeessiiry,  and  tberrior»  essential  to  accomplish  the  administration  of  jua- 
tlee."  iro  snob  necesaity  exists  In  thla  ama.  As  before  stated,  the  plain- 
lifTs  caau  of  action  teats  on  fala  allied  oonttaet.  and  its  breaeh.  The 
contract  he  dalms  to  have  in  bia  poaaesaion,  and  it  is  not  oontended  that 
tbe  boiriM  will  show  the  breaiA  ot  it.  Indeed,  the  diief  gronnds  on.  which 
plaiBttff  sed^s  the  discovery  is  the  ttme  and  expense  which  will  be  InvidTed 
in  the  exainiaation  of  the  books  <rf  defendant  on  ttie  trial,  and  tbe  sni^osed 
dilHcalty  of  getting  the  books  a  $nbpema  duou  teeum.  The  latter  dilBeolty 
ia  more  fiinScd  than  real,  as  the  eonrt  has  ample  power  to  oompei  their  pro- 
duetlaii;  aad  the  flrst  Should  notpnvall  Id  thla  case,  for  It  appears  from  the 
{lapera  that  ths  plalntlfl  kept  books  of  his  agen^  while  he  was  detendant^ 
agent,  aad  tbe  lattsr>  baton  the  order  In  question  was  made,  oflsnd  t*^vs 
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the  former  a  fall  statement  of  the  facts  desired  bj  him  with  respect  to  evei7 
policy  which  was  procured  by  bloo  as  agent  under  the  contract  In  salt,  in 
which  he  would  furnish  to  the  defendant  the  name  of  the  Insnred,  provided 
that  upon  investigation  it  ehoatd  be  found  that  he  did  proeare  sucb  poU^. 
This  we  think*  under  the  eircumstances  of  Ibis  case,  is  all  that  the  ^aintiff 
could  in  fairness  and  Justice  require. 

The  good  faith  of  the  application  ia  also  seriously  questioned  by  the  defMid* 
ant,  and  U  Is  charged  that  the  discoveiy  is  sought  tor  ulterior  parpoass 
These  charges  are  not  satisfactorily  met  by  the  plaintiil,  although  be  had  aa 
opportunity  to  do  so;  and.  under  the  oiroum^ances,  we  think  the  booki 
should  only  be  examined  under  tiitf^superriston  ot  the  referee.  The  order 
sboQld  tiwrefore  be  rerersed*  with  ooats. 


Sakdkbs  v.  Nbw  Tobk  Bl.  B.  Co.  tt  al, 
(Common  Flea*  of  New  York  (Hty  and  County,  Oeneral  Tmnk>  June  9,  IWL) 

L  ABJLTBKBin  jjm  BsTiTAL— What  Acnons  mat  bi  RBnrBik 

An  action  for  an  injunction,  in  which  incidentally  damage*  for  the  maintonuui 
of  a  railroad  are  demanded.  Is  not  an  action  for  troapaaa,  and  on  the  death  of  ploii- 
tiir  may  be  revived  In  the  name  of  hi*  dertiee  ana  eseontor.  AfDrming  7  a.  T. 
Sapp.  HI. 

IL  TkiaJt— FiKDnree— SoammASB. 

Inanaetlonfordamaceato  abvMAng  property  eaaaad  bytiieopsratloitof  aadt- 
vated  r^w^,  the  flnduiff  of  fact  referring  to  emoket  steaia,  gaa,  and  dndan,  of 
whloh  there  waa  ample  proof,  stated  that  ffrea«e,  oil,  and  water,  of  which  then 
was  no  evidence,  were  allowed  to  drop  from  passing  trains,  and  fall  in  front  of 
plaintUTs  premises.  No  motion  was  made  to  amend  the  finding,  and  the  jQdgtnent 
was  apparently  just  on  Ita  merits.  Held,  that  the  statement  wonld  be  tro^sd  ai 
mtrpluBMo  by  the  general  tenn.  DlatingnlaMng  iVunienheim  v.  BaUwasi  Ctkt 
7  H.  Y,  Supp.  679. 

Apmal  fmn  equity  term. 

Action  by  Elizabeth  B.  Sanders,  aa  derlsee  and  exeoatrlx  under  the  will  of 
Oiarlea  W.  Sanders,  deceased,.to  restrain  the  New  York  Elevated  Bailroad 
Oompany  and  the  Manhattan  Ballwey  Company  flrom  further  opwaUon  of 
ttieir  elevated  railway  in  front  of  plaintiff^  premises,  41  Third  avoiue,  New 
York  city,  and  to  recover  damages  already  sustained  by  reason  ttiePBof.  From 
the  Judgment  entered  In  favor  of  plaintiff  the  defendante  8|q»BaL  For  tar- 
mer  re^nrt,  see  7  N.  Y.  Supp.  641. 

Argued  befoze  Larbbhobk,  C.  J.,  and  Booxbtavkb*  J. 

Daviet  <ft  RapaUo,  {Bratnard  ToUea  and  Alexander  S.  Lgnum,  at  oonnssl,) 
for  appellants.  Ftehham  <ft  Tpturt  (Hmrp  9,  AtwaUr,  «E  counsel,)  for  rs- 
spondent. 

Labbbhobe,  C.  J.  Our  former  decision  In  thla  action,  affirming  the  ord«r 
of  revivor,  (7  N.  Y.  Supp.  641.)  expressly  diaposee  of  the  fliat  point  raised 
upon  this  appeal.  We  think,  also,  that  necessary  inferences  to  be  drawn 
from  such  decision  must  overrule  appellants'  second  point.  They  contend 
that  tbey  should  have  been  granted  a  jury  trial  aa  to  the  cl^m  for  past  dam- 
ages for  loss  of  rentals  before  the  testator^s  death.  Our  decision  was  that 
this  action,  which  was  pending  at  the  time  of  Mr.  Sanders'  death,  was  aod 
is  an  action  Id  equity  for  an  injunction,  in  which  the  question  of  damages  ii 
merely  incidental  and  alternative.  It  was  revived  in  its  entirety  aa  an  equi- 
table action,  and  must  be  preserved  in  Its  integrity  as  an  equitable  action. 

There  remains  the  point  that  the  learned  trial  judge  included  in  one  of  bli 
Andings  of  fact  a  statement  that  grease,  oil,  and  water  were  allowed  to  drop 
from  passing  trains,  and  fall  on  Tlilrd  avenue  In  front  of  said  premises. 
There  is  no  evidence  to  support  such  conclusion,  and  we  cannot  look  upon  it 
as  anything  but  an  inadvertence.  It  does  not  constitute  an  Independent  find- 
ing, bat  Is  included  in  the  one  referring  to  smoke,  ateam,  gaa,  and  dnderik 
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as  to  ftU  of  which  there  is  a  great  deal  of  proof.  This  Is  not  an  Instance  of 
basing  a  Jndgment  upon  insufficient  evidence,  or  no  erldence  at  all.  Here, 
in  addition  to  the  evidence  upon  the  issues  which  have  been  tried,  appears 
what  purports  to  be  a  finding  upon  an  issue  which  had  not  been  tried.  It 
isobTkiDS  that  the  judgment  was  intended  to  rest  upon  the  findings  oh  the  is* 
Boes  actually  discussed  at  the  trial.  The  trial  Judge  might  have  entertained 
a  TDotlon  to  amend  his  findings  in  this  respect.  If  the  matter  had  been  called 
to  his  attention.  It  is  evident,  upon  inspection  of  the  whole  case,  that  this 
apparent  error  could  not  have  had  say  induence  on  the  result.  We  will  not 
presume,  for  the  sake  of  reversing  a  judgment  apparently  just  on  the  merits, 
ttiitt  the  judge,  in  order  to  enhance  the  damages,  took  into  consideration  elo- 
ments  not  proved  before  him,  and  not  even  mentioned  or  referred  to  during 
the  hearing.  We  think,  under  the  circumstances,  the  obnoxious  clause  may 
be  disregarded  as  surplusage,  and  treated  as  If  actually  expunged.  We  do 
not  regard  the  case  of  Pappenheim  v.  Railtoay  Co.,  7  N.  Y.  8upp.  679,  as 
controlling.  There  the  inadvertent  finding  was  utterly  irreconcilable  with, 
and  antagonistic  the  judgment,  and  was  moreover  made  as  a  separate  and 
distinct  finding.  That  decision  was  put  upon  the  ground  that,  where  two 
findings  of  fact  are  inconsistent,  the  appellant  Is  entitled,  in  support  of  his 
exceptions,  to  have  that  taken  as  true  which  is  the  more  favorable  to  blimwU. 
The  case  at  bar  is  distinguishable  from  tlie  case  cited. 
The  Judgment  s|q>ealed  from  abonld  be  affirmed,  with  ooets. 


EAeuB  Tubs  Oo.  o.  Edwabd  Babb  Co. 

(CMMHon  J*Ieiu  vf  Sene  FoA  Ofty  and  County,  Oenerol  Ssrnk  Awe  %  180a) 

ftimei  PHnTTiftTa  Bnnim  ov  Oohtbaot. 

Flaintiit  contracted  with  defeDd&ut  to  weld  heads  into  540  tubes,  which,  as  plalo- 
tlfl  knew,  had  been  ordered  by  a  boiler  company  of  defenclant  for  use  in  maldng 
boilers.  Plalutlif  delivered  tbe  tubes  to  the  company  with  the  beads  "  sweated"  Id, 
and  they  were  on  that  account  rejected,  and  the  company  was  compelled  to  ping  np 
tiie  holes  in  which  the  tubes  were  to  be  placed,  and  procure  other  tabes,  and  tosert 
them  In  the  boilers  at  snoh  times  as  tiiey  were  not  in  use,  and  also  to  pay  tor  extra 
oartbig.  HeI4  that  these  enensea  were  the  natural  oonsequenoa  of  pl^UfPs 
Imaoh  of  oontmot,  Md  that  it  was  not  neoessaiy  for  defendant  to  have  actually 
paid  the  claim  of  the  company  therefor  in  order  to  recover  it  against  plalntUL 

Appeal  from  dfy  court,  general  term. 

Action  by  Ea^le  Tnbe  Company  against  Edward  Barr  Company.  Plaintiff 
appeals  from  a  judgment  of  the  city  court,  general  term,  affirming  a  Jndg- 
ment  In  tevor  of  defendant  on  a  eounteixdalm. 

Argued  before  Larrehobe,  C  J.,  and  Bookstatbb,  J. 

Bmith  (ft  WliiU,  for  appellimt.  BUting$  A  Cardan*,  for  reapondent. 

BooKSTATKB,  J.  The  action  was  brought  to  recover  the  oontraot  prSoe  of 
fftoSm  Bold  and  delivered  to  the  defendant  amounting  to  #106.26.  The  de- 
fendant admitted  the  Indebtedness,  and  set  op  a  counter^i^m  for  $600  dam- 
ages arlBiogi  not  out  of  the  contract  sued  on,  bnt  on  a  ft>rmer  contract  be- 
tween the  partiea,  whereby  the  plalntifb  underto(&  to  weld  beads  into  about 
540  plecea  of  Iron  pipe  which  had  beMk  ordered  by  the  Vertical  Tnbe  Boiler 
Company  of  tbe  defendant,  and  which  the  plaintiff  delivwed  to  that  company 
with  th^r  beade  sweated  In,  and  not  welded  in,  and  which  were  on  that  ao- 
eonnt  rejected  by  the  YerUcal  Tnbe  Compai^.  Defradant^e  anawer  set  op 
Uw  ^preemenC  to  weld  in  tiie  heads,  its  breach,  and  a  claim  for  the  spedal 
damj^ee  austained  by  it  by  reason  thereof.  To  this  plaintiff  replied,  admit- 
ting that  it  contracted  to  weld  the  heads  into  the  pipe,  but  aU^fed  that  Its 
contract  only  required  them  to  stand  a  pressure  of  S(X)  pounds,  and  that  they 
not  only  stood  tfata,  bnt  much  more.  On  this  trial,  evidence  was  given  tend- 
ing to  support  the  Issues  so  ralaed,  and  the  jury  foaad  a  verdict  for  the  de- 
T.lON.Y.B.no.3 — 8 
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fendant  for  the  amoant  of  its  counter-claim  less  ttie  amoDnt  of  plaintiff's 
claim  in  this  action.  The  general  term  of  the  city  court  reviewed  the  ques- 
tions of  fact,  and  affirmed  the  judgment.  Therefore,  ve  can  only  examine 
the  questions  ci  law  in  the  case  as  presented  to  us; 

There  is  but  one  question  raised  by  the  various  exceptions  to  the  introduc- 
tion at  evidence  and  to  the  charge;  and  that  is,  what  Is  the  true  rule  of 
damages  to  be  ^plied  to  such  a  case?  Appellant  contends  that  the  defend- 
ant»  if  entitled  to  any  damages,  could  at  most  recover  only  the  value  of  the 
pipe  if  welded  according  to  the  contract;  that  is  to  say,  the  original  cost,  the 
expenses  of  transportation,  and  the  amount  the  defendant  paid  the  plaintiff 
for  the  welding.  In  all  ordinary  cases  of  breach  of  an  executed  contract,  the 
defendant  could  not  recover  even  that  much  unless  the  goods  were  t<^llj 
spoiled  for  any  purpose,  as  it  is  claimed  these  were.  But  in  tlus  case  the  an- 
swer alleged  the  plaintiff  was  "fully  informed  as  to  the  purpose  for  which  the 
pipes  were  to  be  used,"  and  charged  It  with  knowledge  of  the  necessary  loss 
and  damage  which  would  occur  in  case  the  agreement  was  not  carried  out; 
and  the  court  at  plalnttfl^s  request  charged  the  jury  that.'if  the  platntifT  was 
Jiot  informed  for  whom  and  for  what  purpose  the  pipes  were  needed,  it  was 
not  responsible  for  any  special  damage  suffered  by  the  defendant  resulting 
from  the  defective  pipes,  if  they  were  defective*  thus  sharply  bringing  borne 
to  the  jury  the  question  of  plaintiff's  knowledge  of  the  use  to  which  the  pipes 
were  to  be  put;  and  ou  the  evidence  the  jury  found  that  the  plaintiff  had  such 
knowledge.  To  us  it  appears  that  the  evidence  on  this  question  on  the  part 
of  the  defendant  was  very  slight,  and  that  on  the  part  of  the  plaintiff  was 
much  stronger;  but  both  the  jury  and  the  general  term  of  the  city  court  have 
determined  otherwise,  and  we  are  concluded  thereby,  as  there  was  aome  evi- 
idence  to  support  the  finding.  Where  the  parties  to  a  oontract  of  sale  have 
such  knowledge  of  special  drcumstances  affecting  the  question  of  damages  as 
that  it  may  be  fairly  inferred  they  contemplated  a  particular  rule  for  estimat- 
ing them,  and  entered  into  a  contract  on  that  basis,  that  rule  will  be  adopted. 
Booth  V.  RoUinff-Mill  Co.,  60  N.  Y.  487.  The  Vertical  Tube  Boiler  Com- 
pany was  under  oontract  to  deliver  certain  boilers  at  a  certain  time.  The  tubes 
or  pipes  in  question  were  ordered  of  the  defendant  to  be  used  In  making  these 
boilers,  and  it  contracted  with  plaintiff  to  weld  in  a  head  on  the  pipee  fur- 
nished by  it,  with  knowledge,  as  the  jury  baa  found,  of  the  circumslances. 
This  it  failed  to  do,  and  in  consequence  of  such  failure  the  Vertical  Tube 
Boiler  Company  had  to  deliver  the  boilers  without  them  in  order  to  prevent  a 
breach  of  contract  on  its  part,  and  to  do  this  was  put  to  the  expense  of  plug- 
ging up  the  holes  in  which  the  tubes  were  to  be  inserted,  and  were  compelled 
to  procure  utber  tubes,  and  insert  them  in  the  boilers  after  they  bad  tieen 
placed,  and  at  such  times  as  they  could  when  the  boilers  were  not  in  use. 
Besides,  they  had  to  pay  for  extra  carting,  etc.  These  items  constituted  the 
claim  made  by  that  company  against  the  defendant,  and  which  the  latter  set 
up  in  its  answer  as  a  counter-claim  against  the  plaintiff.  We  tliiuk  these 
extra  expenses  were  the  natural  consequence  of  plaintiff's  breach  of  contract, 
and  were  properly  allowed.  It  was  not  necessary  for  the  defendant  to  have 
actually  paid  in  money  the  claim  of  the  Yertiaiil  Tube  Boiler  Company  in 
order  to  set  up  and  recover  it  against  the  plaintiff,  if  it  was  Just.  It  is  enough 
that  it  is  liable  to  pay  it.  1  Sedg.  Dam.  (7th  Ed.)  197.  But  defendant  has 
practically  paid  it,  as  the  Vertical  Tube  BoUer  Company  has  claimed  the 
amount  allowed  by  the  jury  against  defendant,  and  refused  to  pay  a  bill  due 
the  defendant,  of  a  larger  amount,  in  consequence.  Plaintiff  claims  that,  in- 
asmuch as  only  about  one-fourth  of  the  tubes  were  tested,  the  counter-claim 
should  not  have  been  allowed,  because  the  proof  failed  to  show  all  would  not 
stand  the  required  pressure;  but  the  contract  as  claimed  by  the  defendant, 
•nd  found  by  the  jury,  was  that  the  tubes  should  not  only  stand  the  pressure, 
but  that  the  heads  should  be  welded  in;  and  the  chief  contention  on  this 
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brand)  of  the  ease  vai  not  so  much  aboat  the  prenure  as  aboot  the  welding 
In  of  the  heads,  and  we  think  the  testlmonv  sofllcient  to  warrant  the  jury  in 
Boding  that  they  had  not  been  welded  bat  ''sweated"  In,  as  it  Is  known  in  the 
end  that  all  bad  been  subjected  to  the  same  prooeas.  and  were  liable  ta 
the  same  infirmity  as  regards  pressure.  The  Judgment  should  therefore  be 
ifflrmed,  with  costs. 


BUDtDIH  V.  FOBTCTKATO. 

(Oommon  ineot  cf  Sm  Tvi^  CHy  amd  Ctmn^,  OmmA  Tetm,  Jmm  %,  UBO.) 

t  Nkguqinob-— DANOiROua  Ehplothent— Busting  in  Stkbbt. 

Om  who  oootraota  to  do  blasting  Id  a  street  i>  not  relievod  from  reBponslbllltj 
to  uj  person  itgared  thereby,  though  he  has  sublet  the  oootraot  to  a  thfrd  person, 
tluvBgn  whose  negUgenoe  the  injury  oocnrred. 
1  Iiun>Lou>  am  nHimr— Bians  ov  TairucT— Ikjust  w  FBsiiins. 

In  an  aoUon  for  damages  to  property  by  n^ligent  blasting,  it  is  not  nror  to- 
allow  for  repairs  to  premises  of  which  plalntUt  Is  only  lessee,  it  not  appearing 
that  the  lancuord  was  Doond  by  any  eoTeaaDt  to  keep  the  property  in  repair,  ana 
the  repairs  being  necessary  to  make  the  building  tenantabls  after  the  Injiuy. 
1  BuunHT— BioHTs  ov  BAiLn— Injurt  to  Fbopkitt. 

^ntlff  In  sooh  aotlon  oennot  reoora*  (or  InjnrlM  to  AatMla  wUoh  bad  hew. 
left  with  him     the  owner  to  be  repaired. 

Appeal  from  erenth  district  court. 

Aetton  \ij  Theodore  Boddln  against  Malobo  Fortunato.  Then  was  Jndg^ 
ment  for  plaintiff,  and  drfendant  appeals. 

Argned  before  Labbbxore.  G.  J.,  and  Booxbtatxb,  J. 

C.  H.  Preifer,  tor  appellant.  John  0.  BUtvr,  (D.  Bdgtv  AnOony.  ct 
eounaeU}  for  respondent. 

BooKSTAVEB,  J.  The  action  was  brought  to  recover  damages  to  plaintiffs 
property  caused  by  allied  negligence  in  blasting.  On  Uie  trial  it  was  proved 
that  the  defendant  bad  entered  into  a  oontract  with  the  dty  of  New  York  to 
do  oertain  work  which  involved  the  necessity  of  btaaUng  in  Klnety-Fint 
street,  in  the  Ttclnlty  of  plaintiff's  premises.  By  (he  terms  of  this  contract, 
be  was  precluded  from  subletting  any  part  of  it  except  by  a  consent  in  writ- 
ing on  the  part  <tf  the  city  indorsed  on  the  contract.  Ko  actual  negligence  or 
want  of  skill  on  the  part  of  the  defendant  was  proved,  and  his  counsel  moved 
to  dismiss  the  complaint  on  this  ground,  which  was  denied,  anJ  defendant 
excepted.  He  also  endeavored  to  show  in  his  defense  that  be  had  sublet  the 
contract  to  ope  Nicholas  Fortunato;  that  the  latter  was  doing  the  work,  and 
be  was  In  no  manner  interested  in  it  except  as  to  the  result;  that  he  had  no 
control  over  the  manner,  mode,  or  means  used  to  obtain  the  result,  nor  over 
the  woikmen  employed,  and  consequently  he  was  not  liable  to  the  plaintiff 
for  any  negligence  on  the  part  of  Nicholas  or  his  servants.  Evidence  tend- 
log  to  prove  these  f&cts  was  excluded,  and  defendant  excepted. 

It  is  well  settled,  as  appellant  contends,  that  as  a  rule,  In  actions  for  dam- 
ages  caused  by  alleged  negligence,  either  actual  negligence  most  be  shown, 
or  facts  and  circumstances  proved  from  which  tlie  inference  of  negligence  can 
be  fairly  and  reasonably  drawn;  and  it  is  equally  well  settled  tliat  one  person 
cannot  be  held  for  t^e  damage  caused  by  the  negligence  of  another  unless  tlie 
relation  of  master  and  servant,  or  principal  and  agent,  exists  between  the 
person  eonght  to  be  held,  and  the  person  whose  negligent  act  is  complained 
ct.  But  both  of  tltese  rules  have  their  exceptions,  and  an  .iction  brought  to 
recover  darnHges  caused  by  blasting  is  one  of  these.  In  Hay  v.  Cohoes  Co., 
2  N.  Y.  1S9,  the  court  expressly  held  that  in  such  an  action  the  defendant 
was  liable  for  such  Injuries  although  no  negligence  or  want  of  skill  was  al- 
leged or  proved;  ai^  in  Tremain  v.  Same,  Id.  163,  in  the  same  kind  of  action, 
it  wae  hdd  that  evidence  tending  to  show  the  work  was  done  In  the  most  care- 
ful manner  was  inadmissible,  then  being  no  claim  to  reoover  exemplary  dam- 
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ages.  See,  also,  St.  PeUr  t.  Denitont  58  K.  T.416.  In  tba  case  under  con- 
side  ration,  the  defendant  contracted  with  the  dtj  to  do  all  requisite  blasting. 
This  was,  from  Its  nature,  dangeroas.  When  the  undertaking  is  one  intrin- 
sically dangerous  to  others,  the  person  undertaking  it  Is  not  relieved  from 
responslbili^  to  any  person  Injured  therebj  although  he  has  entered  into  a 
contract  with  some  person  to  perform  tt,  and  the  Injury  faasoocurred  through 
the  negligenoe  of  the  latter.  Moak's  Underh.  Torts,  277,  and  cases  cited; 
Sexamer  v.  Webb,  101  K.  Y.  887.  4  N.  E.  Eep.  766.  The  theory  on  which 
tbe  case  was  tried  by  the  court  below  was  entirely  correct*  and  it  committed 
no  error  either  in  refusing  to  dismiss  the  eomplatnt,  or  in  excluding  erldence 
offered  by  defendant. 

In  awarding  judgment  tbe  court  allowed  certain  Items  for  damage  to  the 
premises,  of  which  the  plaintiff  was  only  lessee,  and  also  for  injuries  to  a 
phaeton  which  did  not  belong  to  him  at  the  time.  The  appellant  contends  It 
was  error  to  allow  either  of  these  items.  As  to  the  damage  to  the  premises, 
tiie  lease  is  not  before  us,  and  it  does  not  appear  that  tbe  landlord  was  bound 
by  any  covenant  to  keep  the  building  in  repair;  and.  In  the  absence  of  such 
proof,  none  will  be  inferred.  Witty  v.  MatthetD$t  52  N.  T.  512;  ffotoardv. 
DoolittUt  8  Duer,  464.  Besides.  It  appears  from  the  evidence  that  it  was 
necessary  for  the  plaintiff  to  make  some  of  the  repairs  he  did  In  order  to  pro- 
tect hU  property,  and  all  of  them  to  make  the  building  tenaiitable  after  the 
injury.  ThereCore,  we  think  these  Items  were  properly  allowed.  Xor  can 
the  defendant  be  made  to  pay  twice  for  such  damages,  as  what  he  Is  com- 
pelled to  pay  for  that  purpose  in  this  action  could  not  be  again  recovered  bf 
the  landlord  In  any  action  he  may  bring  for  injury  to  the  freehold. 

As  to  the  pbaeton.  the  plaintiff  was  not  the  owner  of  it  at  the  time.  It  had 
been  left  with  him  to  be  painted.  At  most,  he  was  a  bailee  for  hire,  and 
bound  to  use  tbe  ordinary  care  only.  Fox  t.  Brudm,  3  Daly,  187.  He  was 
not  liable  to  tbe  owner  for  the  Injuryoocaaioned  by  the  wrongful  act  of  an- 
other. It  was  therefore  error  to  allow  damage  to  It;  and  the  judgment  must 
be  reversed  for  this  reason,  and  a  new  trial  ordered,  with  costs  to  the  ^pel- 
lant  to  abide  tbe  event,  unless  the  plaintiff,  within  10  days,  stipulates  to  re- 
duce the  judgment  by$37»the  amount  allowed  for  such  damage,  in  whi^ 
event  the  judgment  will  be  afilrmed.  wittwat  costs  of  this appeid  to  either 
party  against  the  other. 


(Common  Pleat     New  York  OHy  and  Coumlv*  OeiMrol  Ttrm.  Jom  t,  1800.) 

ffaauoBHoa— DAxoaBOUB  Fbbmubs— ELavAXoaa. 

FlatntUTs  Intestate  went  to  defendant**  apartment  honse  to  visit  a  ■etrsBt  of 
one  of  the  tenant*,  and  entered  an  elevater  nsed  for  oarnring  freight  and  Mrvaats. 
In  one  side  of  the  elevator  was  a  slide,  movable  up  and  down,  for  the  purpoM  of 
taldng  on  baegage.  While  the  elevator  was  ascending.  Intestate,  either  uiroogU 
faintnees  or  lau  of  oonsoloasnasa,  sank  to  the  floor,  and  tbnmgh  the  aUdb. 
which  was  open.  Held,  that  iba  aooUaiit  waa  amiaaavwitBie  for  wliioh  defaadani 
conld  not  he  neld  liabl& 

ExoepUona  from  trial  term. 

Action  by  Dominick  J.  Egan,  as  admlnlrtrator  of  Winifred  "EgKa,  igidnat 
the  Berkshue  Apartment  Auodation.  Tbe  trial  judge  dlsmlmml  Um  oom- 
plalnt.  ud  directed  the  exceptions  heard  In  the  first  instanee  al  gmierel  term. 
Argued  before  Labbbhokb,  0.  J.,  and  Bookbtatkb,  J. 


0^  A  PoUoekt  for  plaintifl.  AVmi  SttokMy  and  SatmU  S,  Ondwoy* 


Labbemorb,  0.  J.  This  aeUon  is  to  recover  $5,000  damages,  under  the 
statute,  tox  alleged  a^ltgenoe  resulting  In  the  death  <rf  platnttiTs  inteetata. 
Hb»  tacts  testified  to  by  ^aintUTa  witnesses,  and  wUoh  must  bo  tokan 
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IS  eetablisbed  tor  the  purposes  of  this  appeal,  are  as  follows:  Plaintiff  *8  intes- 
tate weot  to  the  Berkshire  apartment  hoase  to  pay  a  friendly  visit  to  a  do- 
mestic servant  in  the  employ  of  one  of  the  tenante.  She  entered  an  elevalor 
which  was  nsed  for  the  carrying  of  baggage  and  freight,  as  well  as  of  convey- 
ing servants  employed  in  the  bouse,  to  the  upper  stories.  The  sides  of  tliia 
elevator  were  of  wire,  and  in  one  side  was  a  slide,  which  whs  movable  up  iind 
down,  for  the  purpose  of  taking  on  baggage.  When  said  Intestate  stepped 
into  the  elevator,  and  when  the  accident  happened,  this  slide  was  op.  There 
also  extended  from  the  ground  floor  to  a  height  of  several  feet,  but  not  quite 
op  to  the  second  floor,  a  wire  screen  or  cage,  of  the  same  mesh,  and  in  all  re- 
spects similar  to,  the  wire  forming  the  elevator  sides,  the  object  of  which  was 
to  protect  persons  from  falling  into  the  elevator  shaft.  Just  under  the  ceiling 
of  the  first  floor,  and  above  where  the  wire  cage  stopped,  and  between  it  and 
tbestaircase,  there  was  an  open  space  by  the  side  of  theelevator  shaft.  Plain- 
tiff's principal  witness  gives  this  description  of  the  accident:  "Idon't  remem- 
ber tbat  I  heard  anybody  else  cry  or  shout,  or  make  any  noise,  iHuides  myself. 
I  must  hare  been  pretty  excited.  I  suppose  the  thing  that  first  excited  me  was 
seeing  her  telL  All  that  I  saw  at  the  time  the  thing  occurred, — I  saw  her  fall. 
IsawhertaUinsideundertheslide.  That  is  all  I  could  see.  '  Shedidn't  fall  ex- 
actly down.  She  fell  more  backward, — towards  the  back  of  the  elevator;  and 
then  X  saw  her  fall  outside,  at  the  side,  underneath  the  slide  that  raised  up  and 
down."  A  mysterious  feature  of  the  casualty  is  that,  although  the  elevator  Qts 
quite  closely  in  its  shaft,  there  being  only  a  space  of  a  very  few  inches  between 
the  side  of  the  shaft  and  the  side  of  the  elevator,  the  deceased  did  not  fall  on 
the  staircase  outside,  but  was  found  lying  dead  at  the  bottom  of  the  shaft. 
The  only  possible  explanation  of  the  intestate's  being  able  to  get  out  of  the 
elevator  at  all  Is  tbat  when  she  fell  the  open  slide  of  the  elevator  was  abreast 
(rf  the  opening  In  the  shaft  just  under  the  second  floor.  FlaintifiF*s  witness 
aforesaid  caaght  at  her  clothing  la  an  effort  to  save  her,  and  apparently  held 
onto  her  dress  after  she  had  got  into  the  open  space  outside.  Presumably 
this  was  the  cause,  while  the  elevator  kept  moving  up,  of  the  intestate's  be- 
ing drawn  back  within  the  elevator  shaft  The  evidence  is  undisputed  that 
her  remains  were  found  at  the  bottom  of  such  shaft. 

Such  facts  as  are  shown  convince  me  that  the  deceased  originally  fell  down 
inside  the  elevator  through  vertigo,  fainting,  or  loss  of  consciousness.  The 
reason  attempted  to  be  assigned  on  the  trial  for  such  fall  is  most  improbable. 
The  witness  above  referred  to,  Katie  Egan,  on  this  point,  said:  "As  far  as  I 
saw,  the  fur  of  her  doak  caught  in  the  outside  wire;  and,  as  the  elevator 
moved  up,  it  drew  her  backward."  It  seems  impossible  that  fur  of  any  qual- 
ity or  kind,  even  if  it  did  catch  upon,  or  become  entangled  in,  the  wire  net- 
ting, could  adhere  thereto  with  sufDcieot  tenacity  to  draw  a  woman  backward 
off  her  feet,  especially  if  another  person  grasped  her  clothing  on  the  other 
side,  and  helped  her  to  pull  back.  A  careful  analysis  of  the  evidence  also 
shows  that  the  witness  virtually  abandoned  this  theory  as  to  the  cause  of  the 
mishap.  Upon  her  cross-examination,  she  admitted  that  she  had  previously 
testifled  at  the  coroner's  inquest  that  "she  [the  deceased]  stumbled  some,  and 
Tuny  said  to  her:  'Be  careful.  The  slide  is  up,'" — and  further  tliat  she  had 
said  at  the  inquest:  **It  was  as  if  her  dress  was  caught  in  the  wire."  One  of 
the  present  counsel  for  appellant  appeared  at  the  inquest,  and  put  the  ques- 
tion to  the  witness:  "When  you  say  she  stumbled,  you  mean  she  was  pulled 
back  by  herdrt>ss?"  to  which  she  answered,  "No."  This  testimony  at  the  in- 
quest was  obviously  very  different,  as  to  the  probable  cause  of  the  acci- 
dent, from  that  given  by  the  witness  on  her  direct  examination  in  the  present 
trial.  Before  the  coroner,  she  not  only  neglected  to  say  that  the  deceased  was 
polled  back  by  her  dress,  but  she  directly  refused  to  give  that  explanation, 
though  it  was  suggested  by  a  leading  question.  The  witness  further  testi- 
that  the  facts  as  related     her  at  the  inquest,  a  month  or  two  after  the 
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accident,  were  as  she  remembered  them  then;  tliat  her  recollectloii  thdn  wm 
folly  as  good,  and  might  be  clearer,  than  at  the  time  of  the  present  trial; 
that  she  was  no  exception  to  the  rnle  that  persons  remember  erents  better 
when  they  are  fresh  than  when  they  are  two  or  three  years  old.  The  onljr 
fair  construction  of  her  evidence  as  a  wltote  Is  that,  whenever  her  teBtlnraoy 
at  the  trial  conflicted  with  that  at  the  inqnest.  she  Intended  that  the  latter 
should  prevafl,  and  she  was  to  be  considered  as  now  testlfyii^  to  the  facts  as 
she  had  formerly  stated  them.  Accepting  this  view,  the  theory  that  the  de> 
-cedent  was  polled  oat  of  the  elevator,  by  the  catching  and  adhering  of  tfaef  uron 
her  cloak  to  the  wire  cage  Is  left  without  foundation.  In  fact,  theonly  poasiUe 
bypothesla  the  admitted  facts  will  support  is  that,  either  through  faintnese  or 
loss  of  consdoosnesB,  she  stumbled,  and  sank  to  the  floor  of  theelevator,  while 
It  was  ascending.  It  Is  In  evidence  that  she  had  been  slelc  a  few  weeks  be- 
fore this  time,  and  also  that  she  did  not  utter  a  cry  or  any  sound  when  she 
fell.  Having  fallen  thus,  in  some  Inexplicable  manner. — perhaps  by  the  mo- 
mentum the  foil, — she  rolled  out  through  the  slide  into  the  opening  in  the 
shaft,  and,  being  dragged  back  through  Miss  Egan's  mistaken  zeal  In  holding 
taht  to  her  dress,  fell  to  the  bottmn.  The  only  alleged  act  of  negligence  on 
the  part  of  defendant  was  In  leaving  the  slide  open.  £ven  if  the  levator 
had  been  constructed  without  a  slide,  but  with  a  permanent  opening  In  ilw 
side,  I  should  not  have  oonBldered  such  form  of  construction,  la  itself,  soffl- 
dent  to  make  ont  a  prima  facte  case  of  negligence.  The  aoektent  was  oat 
only  unexampled,  it  was  one  which,  if  It  had  not  actually  happened,  would 
seem  physically  impossible.  We  think  the  trial  judge  correctly  held  that  plain- 
tifiF's  case  disclosed  no  facts  which  would  authorize  a  finding  of  lugllgmee. 
and  correctly  ruled  In  dismissing  the  complaint  at  that  stage. 

The  following  Innguage  of  Andrews,  J.,  in  Loftua  v.  Ferry  Co.,  84  N.  Y. 
4S5,  forcibly  states  the  legal  principles  which  we  coneeire  ore  applicable  to 
the  present  case:  "The  rule  does  not  Impose  upon  the  d^endant  the  duty  at 
so  providing  for  the  safety  of  passengers  that  they  shall  encounter  no  possi- 
ble danger,  and  meet  with  no  casualty.  In  the  use  of  appliances  provided  1^ 
it.  It  was  possible  for  the  defendant  so  to  have  constructed  the  guard  that 
such  an  accident  as  this  could  not  have  happened ;  and  thia,  so  far  as  appears, 
Qpnld  nut  Iiave  been  done  without  unreaeonable  expense  or  trouble.  If  the 
defendant  ought  to  have  foreseen  that  such  an  accident  might  happen,  or  If 
auch  an  accident  could  reasonably  have  been  anticipated,  the  omission  to  pro- 
vide against  It  would  be  actionable  negligence.  But  the  facts  rebut  any  in- 
ference of  negligence  on  this  ground.  The  company  had  the  experience  of 
years  certifying  to  the  sufficiency  of  the  guard.  That  It  was  possible  for  a 
child,  or  even  a  man,  to  get  through  the  opening,  was  apparent  enough.  Bat 
that  this  was  likely  to  occur  was  negatived  by  the  fact  that  multitudes  <tf 
persons  had  passed  over  the  bridge  without  the  occurrence  of  such  a  casualty." 
Again  In  Lajfflin  v.  Railroad  Co.,  106  K.  Y.  136,  12  X.  E.  Rep.  599.  Judge 
Earl  remarks  that  "no  structore  Is  ever  su  made  that  it  may  not  be  made 
safer.  But,  as  a  general  rule,  when  an  appliance  or  machine  or  structure  not 
obviously  dangerous  has  been  in  daily  nse  for  years,  and  has  uniformly  proved 
adequate,  safe,  and  convenient.  Its  use  may  be  conttntted  wlthoat  the  Impu- 
tation of  culpable  imprudence  or  carelessness." 

We  think  the  motion  for  a  new  trial  should  be  denied  for  defendant,  and 
we  could  nut  better  sum  up  the  reasons  for  our  conclusion  than  by  employ- 
tbe  final  words  of  Judge  Earl's  opinion  in  the  ease  last  cited:  *'A  care- 
Oonsideration,  therefore,  of  the  whole  case,  as  it  appears  in  thla  record, 
haa  led  up  to  the  conclusion  that  the  defendant  Is  not  legally  responsible  fbr 
the  accident  which  befell  the  plaintiff.  It  was  a  misadventure,  and  no  rala 
of  law  will  permit  her  to  ebaige  the  mlafortnne,  in  whole  or  ta  p«r(»  to  the 
defendant. " 
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UcOSAKS  V.  jE^ENNEDT  Ol, 

fCommrn  Pita*  of  Kmo  York  City  and  Countv,  GentnO,  Tom.  AnwB,  tSOa) 
Vbhdok  and  Vindbe— DsFkoTTTB  Tms. 

In  a  oontroTflrsT  submitted  on  agreed  faoto  tha  question  was  whether  defeadanta 
■hould  be  ocnnpelled  to  specifically  perform  a  contraot  to  purchase  of  plaintiff  cer- 
tain premises  on  Thlrty-Elgbth  street^n  the  dty  of  New  York,  title  to  which 

Slalntiff  olaimed  nnder  a  derUe  by  one  a,  to  his  widow  of  all  his  Interest  "in  and 
>  eeitain  lots  in  Tblrt^*8eTenth  street  In  the  olty  of  New  York,  which  I  aoqalzed 
from  Chatfleld  H.  Smith. "  The  anved  caae  contained  an  admlwlon  that,  In  pro- 
oeedlngs  for  probate  of  K.'s  will,  Chatfleld  H.  Smith  toBttfled  that  he  conTeyed  to 
testator  real  property  on  Thirty-Eighth  street,  that  he  never  sold  him  any  other 
real  prc^rty,  ana  that,  aa  far  as  he  knew,  there  was  no  other  person  beariog  his 
name  in  New  York  olty.  Held,  that  the  admissioa  did  not  inolade  a  conoesalon  of 
the  troth  of  Smith's  testimony,  and  was  not  of  Itself  suiBMent  to  warrant  the  as- 
•nmption  that  N.  was  not  seised  of  real  prntertjin  Thirty-Seventh  street,  aind 
ttiat,  In  the  abeenoe  of  snota  eatoppei,  plalntura  ttue  waa  not  sniBtrtaotly  fine  mm 
donbt  to  justify  a  direction  that  oefenaanta  accept  It 

Cue  submitted  on  agreed  statement.  - 

Action  hy  Sarah  A.  McGrane  against  Jamee  Kennedy  and  Ffttrtck  Kennedy, 
for  Bpecifle  performance  of  a  contract  to  parchase  premises  Ko.  S88  Wait. 
Thtrty-Elgfath  street,  in  the  city  of  New  York. 

Argued  before  Larremore,  G.  J.,  and  Bibghofp,  J. 

John  Hardy%  for  plaintiff.   Page  A  Taft,  tar  defendants. 

BiSGHOFT,  J.  A  careful  examination  of  the  case  agreed  upon  and  submit- 
ted by  the  parties  to  this  action  shows  that  one  James  Kelson,  at  the  date  of 
bis  last  wUl  and  testament,  April  25. 1856,  and  at  the  Ume  of  liia  death,  Haroh 
28.  1857.  was  the  owner  of  certain  real  property,  situate  on  West  Thirty- 
Eighth  street,  in  the  city  of  Kew  Tork.  being  the  same  premises  described  in 
the  contract  of  sale  forming  a  part  of  the  caae  submitted;  that  the  last  will 
and  testament  of  said  James  Nelson,  upon  doe  citation  to  tlie  testator's  heirs 
at  law.  was  duly  admitted  to  probate  by  the  suri  ogute  of  the  city  and  county 
of  New  Tork.  on  the  5tb  day  of  June.  1858,  and  contained  the  following  de- 
vise to  his  widow.  Mary  Eiizabetb  Nelson,  viz.:  "Second,  I  give, devise, 
and  bequeath  to  ray  wife.  Mary  Eliziitttth  Nelson,  all  the  right,  title,  and  in- 
terest I  possess  in  and  to  certoln  lots  in  Thirty-seventh  street.  In  tLe  city  of 
New  Tork,  which  I  acquired  from  Chatfleld  H.  Smith,  of  the  Talue  of  five 
thousand  dollars  (35,000.)"  It  is  through  this  devise  and  several  mesnecon- 
veyances  that  the  plaintiff  claims  title  to  the  premises  agreed  to  be  sold  by 
her  to  the  defendants.  Defendants  declined  to  perform  the  contract  on  their 
part,  and  refused  to  accept  the  plaintiff's  deed,  alleging,  as  the  ground*for 
such  refusal,  that  tbe  premises  agreed  to  be  sold  were  not  the  premises  devised 
to  Mary  Elizabeth  Nelson.  From  the  plaintiff's  brief  accompanying  the  case 
submitted  it  appears  that  the  facts  extrinsic  to  the  last  will  and  testament  of 
James  Nelson,  upon  wliich  the  plaintiff  relies  in  support  of  her  title,  are  that, 
ut  the  time  of  making  his  lost  will  and  testiiment,  and  at  the  time  of  his  death, 
James  Nelson  was  seised  of  the  Thirty-Eighth  street  premises,  which  bad 
been  conveyed  to  him  on  tbe  19th  day  of  February,  1856.  by  one  ChatSeldH. 
Smith,  and  that  said  ChatHeld  H.  Smith  had  never  conveyed  any  other  real 
property  in  the  city  of  New  Tork  to  the  testator;  and  upon  these  alleged  ex- 
trinsic facts  the  plaintiff  contends  that  it  was  the  intention  of  the  testator, 
by  the  aforesaid  devise  to  Uary  Elizabeth  Nelson,  to  devise  to  her  the  Thirty- 
Eighth  street  premises,  and  that  the  words  "Thirty-Seventh  street,"  In  the 
devise,  must  be  deemed  to  be  an  Immaterial  error  in  the  description  of  tha 
said  premises.  It  the  case  agreed  upon  and  submitted  contained  an  explicit 
admission  of  the  alleged  extrinsic  facts  relied  upon  by  the  plaintiff,  no  diffi- 
culty would  arise  in  the  way  of  a  judicial  deteraiination  of  the  question  tliea 
presented;  but,  in  the  absence  of  such  an  admission,  the  court  will  be  com- 
pelled to  sustain  the  defendants'  refusal  to  perform  the  contract  on  their  parti 
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anri  to  accept  the  deed  tendered  by  the  pliUntiff.  The  admlaslon  that  there 
does  not  appear  of  record  any  oonvefance  to  the  testator  of  premises  on  Thirty- 
Seventh  street  1b  in  itself  not  snflBdent  to  warrant  the  court  in  assnminKtbat 
James  Kelson,  the  testator,  waa  not  sdsed  of  any  real  pn^erty  on  Thirty- 
Seventh  street,  the  title  to  which  he  mi^  have  held  under  an  nnreeorded  in- 
strument. It  is  true  that  there  appears  in  the  case  agreed  upon  an  admission 
that  Ghatdeld  H.  Smith,  in  the  proceedings  relative  w  the  probate  of  the  last 
will  and  testament  of  James  Ncison,  testified  that  he  conveyed  to  the  testator 
certain  real  property  on  Thirty-Eighth  street;  that  he  never  sold  him  any 
other  real  property;  and  that  he  was  the  only  person  In  the  city  at  New  YoA 
named  CbatQeld  H.  Smith  of  whom  he  knew.  But  this  admission  does  not 
include  a  concession  of  the  truth  of  Smith's  testimony.  Keither  can  it  be 
suocessfully  claimed  that  the  testimony  of  Mr.  Smith,  in  proceedings  to  oIh 
tain  the  probate  of  the  last  will  and  testament  of  James  Nelson,  has  any 
bindli^  force  or  effect  or  Is  controUiDg  upon  the  heirs  at  law  of  James  Kdson 
in  any  action  or  proceedings  which  may  be  instituted  by  them  to  recover  real 
property,  the  title  to  wliich  they  may  claim  through  him.  There  la  no  pro- 
vision ot  law  or  rule  of  evidence  which  would  justify  a  contention  that  Uie 
testimony  of  a  particular  witness  in  an  action  or  proceeding  to  which  some 
of  the  putiea  to  another  action  or  proceeding  were  parties  is  conclusive  upon 
them,  in  such  last- mentioned  action  or  proceeding  brought  for  a  different  pur- 
pose, and  against  different  parties.  It  is  tlie  adjudit-ation  by  judgment  or  de- 
cree Which  operates  as  an  estoppel  of  record  upon  all  the  parties  to  the  action 
or  proceeding  wherein  such  an  adjudication  was  made.  The  proceeding 
brought  to  obtain  the  probate  of  the  last  will  and  testament  of  James  Ndsim 
bad  for  its  sole  object  the  establishment  of  the  validity  of  the  paper  pro- 
pounded. It  is  not  the  province  of  the  surrogate  In  probate  proceedings  to 
determine  the  effect  of  a  last  will  and  testiiment  with  the  aid  oF  extrinsic 
facts,  when  the  testamentary  disposition  of  the  testator's  property  is  clear 
and  explicit,  and  does  not  trespass  upon  any  legal  restraint;  and  It  does  not 
appear  from  the  case  submitted  that  the  surrogate,  by  the  decree  establishing 
the  validity  of  the  said  will,  nndertouk  to  do  further.  Eliminatlngfrom  the 
ease  t^e  admission  that  Chatfleld  H.  Smith  in  the  probate  proceedings  testi- 
fied as  stated,  no  facts  remain  which  could  serve  to  Indicate  that  it  was  the 
intention  of  James  Nelson,  the  testator,  to  devise  to  his  widow,  Mary  Eliza- 
beth Nelson,  any  property  other  than  that  particularly  described  in  the  devise 
itself,  to-wit,  property  on  Tliirty-Seventh  street,  in  the  city  of  New  York. 
The  statement  of  facts  agreed  upon  by  the  parties  to  this  action  is  therefore 
entirely  barren  of  any  admission  of  facts  or  circumstances  from  which  it  can 
be  successfully  contended  that  the  heirs  at  law  of  James  Nelson  are  concluded 
by  estoppel  of  record,  resulting  either  from  their  voluntary  act  or  the  judg- 
ment or  decree  In  judicial  proceedings  to  which  tliey  were  properly  made 
parties,  from  asserting  their  claim  to  property  of  the  testator  which  was  not 
in  express  terms  bequeathed  or  devised  to  others.  In  the  absence  of  such 
estoppel  of  the  heirs  at  law  of  said  James  Nelson,  the  plaintiff's  title  to  the 
Thirty-Eighth  street  premises,  agreed  to  be  sold  by  her  to  the  defendants, 
cannot  be  said  to  be  so  free  from  doubt  as  to  justify  a  direction  by  this  court 
that  the  dpfendaiits  specifically  perform  the  contract  on  their  part,  upon  ten- 
der of  performance  by  the  plaintiff.  Owing  to  the  absence  from  the  case 
submitted  of  the  extrinsic  facta  relied  upon  by  the  plaintiff  in  support  of  her 
title,  as  hereinbefore  explained,  the  court  is  constrained  to  answer  the  ques- 
tion propounded  by  the  parties  hereto  in  the  negative,  and  judgment  must 
therefore  be  awarded  to  the  defendants,  and  against  the  plaintiff,  for  the  sum 
of  #555,  and  interest  from  the  17th  day  of  October,  1889,  that  being  the 
amount  paid  by  them  on  account  of  the  purchase  money,  and  $75  damages 
accruing  to  defendants  from  plaintiff's  inability  to  perform  the  contract  on 
her  part,  together  with  the  costs  and  disbursements  of  this  action. 
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OEOonEOAM  V.  Atlas  Steau-Ship  Co. 
(Common  Pleof  cf  New  York  CUu  and  County,  General  Term.  June  S,  1880.) 

L  StATom  FBoor  and  CoHnBUcnoii  or  Forwgh  Laws— DvosniOKB. 

A.  GomniiMUni  to  take  tfao  te&Omoay  of  fomgn  lawron  to  prore  tlw  e^steDoe 
nd  ooBStmoUon  of  ■  itatnt*  of  fhelr  oonntrj  1*  properly  denied  when  the  movtug 
Dspen  fall  to  show  kdj  amUffulty  or  nnoeitelntj  In  the  tnnening  of  the  Btatate,or 
thetlthes  received  enj  jndmal  loterpretetion,  or  tbet  il  ouaot  be  poroved  ander 
Code  CItU  Pro&  N.  Yt  |  HS,  provUlng  for  the  prarlng  of  fonlgB  stetiitee  hr  of- 
flcUUj  printed  ooples. 

&  Bun— EzPBBT  Tbstwoxt. 

Bzpert  teotiinony  to  prove  the  oonatmeUon  of  m  iletate  of  e  forelgB  oonntry  te 
not  aamlaalMe  irtwre  the  lengitege  of  the  •tetnt*  la  plain,  and  these  u  bo  dedilaB 
hj  the  ooorta  of  aooh  oonnbT  ivob  the  polnte  In  oiHitroTei«r> 

AppoU  from  Bpeolal  term. 

Ad  aoUon  hy  Snsan  Oeogbegan,  as  admlnlstnitilz  of  J<rfin  If.  QwM^egant 
uatiut  the  Atlas  StMm-Sbip  Gompanyp  for  negligently  eaastng  the  death  of 
pUntllTs  iDteetato.  Flalntlfl  appeals  from  an  oidar  denTlng  her  motion  for 
a  eonuniiBlOD. 

Aigncd  before  Lasbbmobk,  0.  J.,  and  Bookstatkb,  J. 
fieiycr  jr.  AAMWMtforappdhuit.    VMiri  0»rMi  4  (MWn,  for  mpond- 
eat. 

BMUEsrAVn.  J.  The  neUon  In  whloh  the  motion  was  made  la  toong^  to 
leoow  damagea  from  the  defendant  for  the  aUeged  death  of  plaintiff's  In- 
testate, eanaed.  as  tt  la  elalmed«  by  the  nogllgenee  of  defendant  In  the  harhor 
ot  SaTaniOa,  repnUle  of  Colombia.  The  learned  Judge  who  beard  the  motion 
Mji  In  his  opinion  It  was  oopceded  on  the  argoment  hj  plalntifl's  connsd 
that  the  sole  oh]eot  of  ttie  proposed  commission  was  to  aeenre  proof  of  a  ow- 
tain  stiUnte  law  of  the  republic  of  GolomUa,  and  Ita  Interpretation  In  ttie 
eountry.  Ko  other  ground  for  tlw  motion  la  suggested  by  the  moTing  pa- 
pen.  They  do  not  show  that  there  Is  any  ambiguity  or  nneertalnty  in  the 
meaning  of  the  law*  or  that  it  has  reoelved  any  Judicial  interpretation  in  that 
iqittUl^  or  that  it  cannot  be  proved  under  section  942  of  <Hir  Code  We 
think  the  lattw  taet,  at  least,  must  be  made  to  appear,  befbra  Uie  ooort  would 
be  authorized  to  grant  the  commission . 

It  has  been  held  that  the  statute  tew  of  another  state  cannot  be  ^ved  by 
paroL  Toulandou  t.  Laehenm€j/«r,  6  Abb.  Fr.(N.  S.)  216;  Kenny  v.  Clarkson, 
1  Johns.  S8S.  But,  if  the  object  of  the  commission  iiad  been  stated  In  the  pa- 
pen  to  be  to  prove  the  construction  tind  Interpretation  of  this  foreign  statute, 
tbe  opinion  of  the  person  soiigtit  to  be  examined  would  not  be  admissible  to 
prove  it.  Where  the  evidence  of  n  foreign  law  consists  entirely  of  a  written 
document,  statute,  or  Judicial  opinion,  ttaeqneattott  of  its  oonstruction  and  ef- 
fect la  for  the  oonrt  to  determine;  and  evidence  of  a  lawyer  of  another 
state  or  country  as  to  what,  in  the  opinion  of  lawyers  there,  should  be  the 
oonrtrnctlon  of  a  statute  of  thnt  state  or  country,  is  not  admissible  where  the 
language  of  the  statute  is  plain,  and  there  Is  no  decision  by  the  conrts  of  that 
state  or  country  upon  the  points  In  controverey.  Bank  v.  Boardman,  47 
Hun,  142;  KliwT.  Baker,  99  Mass.  255;  Bank  v.  Wood,  142 Mass.  664,  8K. 
B.  Rep.  768;  BetMeeeep  FarreUp,  IS  Daly,  468;  Dupup  v.  Wurtg.  58  N.  T. 
571.  The  moti<m  was  th«f«tom  pn^ly  denied,  and  the  order  appealed  from 
should  be  afflrmed.  with  coeta. 

Labxbkxbs,  C.  J.*  (eofiourrfn^.)  This  Is  an  ameal  from  an  order  deny- 
ing an  application  made  hy  pUintlli  for  a  oommlsaon  to  take  the  testimony 
of  two  advoeatee  In  acHve  legal  practice  In  the  republic  of  Oolombla,  as  ex- 
perts. It  was  conceded  on  the  argument  that  the  obJeiA  of  anoh  examina- 
tion waa  to  prove  a  certain  statute  law  alleged  to  have  been  in  operation  in 
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the  TTsited  States  of  Golotnbla.  (which  goTernmant  since  has  been  mergpd 
iDto  the  present  republic  of  Colombia,)  and  the  intwpretations  of  such  statate 
Boade  and  accepted  by  the  courts  of  such  foreign  country.  Section  942  of  the 
Code  prorldesaslmple  manner  of  proving  foreign  statutes  by  officially  printed 
copies.  The  learned  connse]  for  appellant  argues  that  the  law  does  not  r** 
strict  him  to  such  form  of  proof,  and  further  contends  that  he  Bbould  not  be 
so  limited,  because  there  is  nothing  to  show  that  printed  copies  of  the  Uw  la 
force  when  the  accident ocearred  exist.  Undoubtedly  the  learned  judge  did,  io 
effect,  presume  that  printed  copies  were  obtainable^ but  we  thlok  It  was  not 
error  forbim  to  entertain  such  presumption,  under  the  circumstances  disclosed, 
in  a  matter  addressed  to  his  discretion.  Section  888  is  not  mandatory,  but  the 
discretion  granted  by  it  1b  to  be  exercised  with  the  greatest  latitude,  and  al* 
ways  in  the  interests  of  substantial  justice.  Kevertheless  the  judge  was  not 
precluded  from  considering  that,  in  the  present  state  of  otvUiz^ioo«  most 
govemments  offidaUy  print  their  statutes,  and  of  sni^Kising  aoob  to  be  the 
fact  here^  as  there  was  no  all^tton  in  thepapen,  or  suggesttoa  on  the  argu- 
ment, to  the  contrary.  On  tlw  buis  Uu^  the  proof  could  be  made  nnder  sco- 
tion  942,  we  think  It  was  a  proper  exercise  of  discretion  not  to  put  Uie  par- 
ties to  tlie  trouble  and  expense  of  any  other  form  of  prooednre.  On  the  ques- 
tion of  the  alleged  in  terpretatlon  of  the  statate  by  the  courls  of  Colombia,  ws 
think  the  rule  well  settled  thattbeevIdeuceoCthe  proposed  witnesses  would  be 
incompetent  if  obtained.  Banh  t.  Boardman,  47  Hun,  142.  and  cases  there 
«ited.  It  would  have  been  an  unwise  exercise  of  dlsoretion  to  grant  plaintiff 
a  oommission  to  take  evidence  which,  on  h«  own  abowing*  would  certainly 
have  been  inadmissible.  The  order  should  be  affirmed,  with  costs. 


Sbaokelfoud  v.  MxKmiuu  et  al, 
(Common  Plstu  of  Nmo  York  Ottu  and  Oounty,  QmunA  Sum  JaMa,1flBa) 

Lm  iNstmuio— Absxokkbmt  of  touar. 

In  IStA  B.  awigned  an  inauraaoe  policy  on  his  life  to  M..  under  bq  agroamart 
that  the  proceeds,  when  oolleoted,  were  to  be  applied  to  tbe  liquidation  of  tor 
ladebtedneu  from  B.  to  U.  that  might  arise  out  of  transaotlons  then  oommenoed 
between  them,  and  that  the  balanoe,  if  any,  should  be  psid  over  to  B.'i  leffal  repre- 
■eotatiTes.  In  1861  the  parties  had  a  setUement,  and  If.  aooeptod  one-hw  the  W- 
ance  due  him,  and  gave  a  written  dlsoharge  of  all  his  claims  against  B.  Nothing 
was  then  said  or  done  concerning  the  policy,  and  M.  continued  to  carry  It  until  his 
death,  SI  years  afterwards,  and  during  that  time,  and  for  10  years  longer,  B.  is  no 
way  Indicated  that  he  had  any  Interest  in  the  polity,  though  M.'s  executors  had  ne- 
gonated  with  him  to  tato  U  up.  Held  that,  In  the  absence  of  any  evidence  as  to 
the  agreement  of  the  parties  after  the  settlement  of  18SI,  it  must  be  presumed  that 
the  original  agreement  coutlnued,  and  that  B.  retained  «i  Interest  In  the  poUqy. 

Appeal  from  equity  term. 

Action  by  William  T.  Shackelford  against  Ann  Eliza  Mitchtll  and  others, 
executors,  etc.,  of  Samuel  1^  Mitchill,  for  an  accounting  as  to  tbe  proceeds  at 
a  policy  of  insurance  on  tbe  life  of  Adrian  H.  Van  Bokkelen*  plaintifTs  as- 
signor. 

Tlie  following  opinion  was  delivered  at  special  term: 

"Daly.  J.  On  October  5,  1846,  Adrian  H.  Van  Bokkelen  assigned  to 
Samuel  L.  Mitchill  a  life  policy  for  $5,000,  issued  on  that  day  by  the  Mutual 
Life  Insurance  Company  of  New  York  on  tbe  life  of  said  Van  Bokkelen,  sach 
assignment  being  to  secure  any  indebtedness  from  Van  Bokkelen  to  Mitchill 
that  might  arise  in  the  course  of  dealings  between  them  which  began  at  Utat 
time.  Van  Bokkelen  being  a  shipper  of  naval  stores  from  Newburn,  K.  C, 
and  Mitchill  being  bis  consignee  in  Kew  York.  Mitchill,  by  a  writing  of  the 
same  date,  agreed  with  Yan  Bokkelen  as  follows:  *The  proceeds  of  said  policy, 
when  collected,  to  be  applied  to  tbe  liquidation  of  any  liabilities  that  may  be 
due  from  him  to  me,  and  any  balance  remaining  after  such  liabilities  are  dis- 
^larged  to  be  paid  over  to  his  legal  representatives.'    The  transactions  b» 
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twean  tin  parties,  then  oommenoed,  continuad  down  to  Aogiut  1,  1851*  «t 
wUeb  date  tat  aocoant  was  rendflred  by  Mltohill  to  Vui  BoUcden,  sbowing  a 
iMlaiice  due  ftom  the  letter  at  •25.342.76.   The  acoount  was  then  settled  1^ 
MlteidU  m^ng  an  abatement  ct  one-halt,  excqiting  two  sams  of  •124.60  and 
•334.60^  and  aeeepfcing.  In  pi^ent  of  the  balance,  •12.909.10,  and  In  fnll 
dlndHuga  of  all  dema^s,  aeceptanoee  of  tldrd  parUes  for  the  lut-mentloned 
sum,  mataiing  at  varlooa  times  up  to  twelve  months,  -which  were  subse- 
qaantly  paid.  This  settlement  is  evidenced  by  writing.  Nothing  appears  in 
it)  Dor  in  anj  otber  paper,  concerning  ttie  dlspoaltion  to  be  made  of  the  policy 
ef  insuranoe  which  was  then  held  by  Uitchlll,  and  which  has  been  kept  in 
ftwce  1^  hie  payment  of  the  premiums  thereon,  •124.50  per  annum,  which 
ivemiums  were  regularly  charged  in  his  account  with  Van  Bokkelen.  The 
•124.50  npon  which  no  abatement  was  allowed  In  the  final  account  of  August 
1*  1861,  was  probably  the  annual  premium  for  1860,  paid  in  the  previous  No' 
vember.  and  charged  In  the  prior  acoouiit.   After  the  settlement  MitchUl 
kept  the  policy  alive  by  regularly  paying  the  annual  premiums  up  to  the  day 
of  his  death.  May  11, 1878,  and  hia  executors,  the  defendants,  paid  the  pre- 
miums next  falling  due  in  October,  1873.   After  the  latter  daite  the  policy 
became  aelf-eupporCing.  and  the  premiums  were  defrayed  from  the  earnings 
until  August  13, 1888,  when  Van  Bokkelen  died,  and  ttie  amount  of  the  policy, 
which,  t^ether  with  additions.' waa  •11,000,  was  paid  by  the  company  to 
lUtchill'a  ezeeutora  on  l>ecember  18,  1888.   Kothing  is  shown  to  have  been 
done  by  Van  B(^d«i  concerning  the  pulley  up  to  the  death  of  Mitchlll, 
neurty  twenty*one  years  after  the  settlement  oi  tbe  accounts  between  them. 
After  Mitcbiirs  death,  in  tbe  year  1877,  hia  executor,  A£r.  Sturgis.  wroto  to 
Van  Bokkelen,  stating  tbat  the  estato  held  a  policy  In  his  favor,  assigned  to 
Mr.  Mitchlll;  that  tbe  original  amount  was  S5,Q00,  and  now  with  accumula- 
tioDB  amounts  to  •10,580;  tbat  it  has  become  self-supporting,*  the  yearly  divi- 
dends not  only  paying  the  premiums,  but,  in  addition,  leaving  something  to 
be  added  to  the  poli<7  every  year,  and  under  Uiese  circumstancea  it  was 
thought  he  might  desire  to  purchase  the  policy  from  the  estate.   No  reply 
having  been  received,  Mr.  Sturgis  wrote  again  in  1878,  inclosing  a  copy  of 
the  first  letter.   In  1883  or  1884  Mr.  Van  Bokkelen  came  to  the  city  of  New 
Toxkand  saw  Mr.  Sturgis.   The  policy*  which  was  kept  with  the  Safe-De- 
posit Company,  was  shown  him,  and  he  was  asked  to  purchase  it.  (according 
to  Mr.  Sturgis'  testimony,)  or  to  pay  the  premiums  or  bis  Indebtedness  on  the 
policy,  and  take  it  and  care  for  It  himself,  (according  to  the  testimony  of  8. 
B.  C.  Van  Bokkelen.)   Van  Bokkelen  said  be  would  see  if  he  could  take  the 
policy  up;  that  he  would  be  very  happy  to  take  it  up  if  he  could  arrange  to 
gvt  the  mouey;  and  that  he  was  not  in  a  condition  then  to  do  anything  about 
it.   Nothing  was  said  about  its  being  held  as  security  for  premiums.  Van 
Bokkelen  did  nothing  further  until  April  25,  1888.  when  he  made  an  assign- 
ment to  the  plaintiff  of  all  his  right,  title,  and  interest  in  the  policy.    He  died 
less  than  six  mootlis  afterwards.   Although  there  is  no  written  evidence  of 
the  agreement  upon  which  Mitohill  held  this  policy  after  the  closing  of  the 
transactions,  to  secure  which  It  had  been  originally  given,  there  Is  evidence 
Id  the  testimony  of  S.  D.  C.  Van  Bokkelen  of  an  admission  or  declaration  of 
Mitcblll  on  this  subject  just  prior  to  the  time  of  tbe  settlement  of  August, 
1851.   This  witness  was  the  brother  of  the  insured,  and  was  an  acceptor  of 
some  <a  the  drafts  given  in  settlement;  bis  firm,  R.  H.  Berdell  &,  Co.,  being 
aeceptora  of  the  others.  He  went  with  bis  brother  to  see  Mitohill,  and  inform 
him  as  to  the  responsibility  of  himself  and  his  firm,  as  proposed  acceptors, 
and  be  swears  tbat  Mitohill  then  said  that  if  bis  brother  died  before  the  drafts 
matured  the  prooeeds  of  tbe  policy  would  be  applied  towards  their  payment, 
and  that  after  those  drafts  were  paid  be  (Mltchiil)  would  have  no  other  claim 
against  the  poliqy.   The  plaintiff,  the  assignee  of  Van  Bokkelen,  now  sues 
fw  an  acoonntlng  with  respect  to  the  proceeds  of  the  poliqy,  and  tbe  payment 
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of  pmnlumB  1^  the  deceased,  Samuel  L.  Hitchill.  nr  the  defendants,  hia  ex- 
ecuton,  claiming  that  there  is  due  him  from  defendants  thesam  of  $3, 146.71. 
as  follows:  Total  amoant  of  premiams  p^d  from  October,  1851»  to  October, 
1873.  Incluslre,  •2,863.50;  interest  on  each  yearly  pramium  of  •124.50  from 
date  of  payment  to  December  18.  1888,  •4,889.79.  — making  a  total  of 
•7,853.29  to  be  deducted  from  the  proceeds  of  the  p<dicy.  •ll.OOO,  leaving 
•3,146.71. 

"  The  defendants  contend — Firtt,  that  neither  the  plalntifl  nor  his  assignor, 
Yan  Bokkelen,  had  any  Interest  in  the  policy  after  the  settlement  of  August, 
1851;  and,  saoond,  that  if  they  had  snch  Interest,  and  the  plaintiff  is  entitled 
to  an  accounting,  Uiere  Is  nothl  ng  coming  to  him,  because  by  the  usage  and 
course  of  dealings  between  his  assignor  and  Mltcblll  the  acoonnt  for  payment 
of  premiums  is  to  besti^ed  In  the  manner  in  which  the  previous  accounts  be- 
tween the  parties  were  suited;  that  is  to  say,  with  annual  rests,  adding  in- 
terest to  the  principal  each  year  and  computing  interest  on  snch  total  as 
principal.  By  this  method  the  account  would  stand  as  follows:  Premiums 
and  interest  compounded,  •17,239.57,  from  wlilcb  the  proceeds  of  the  policy, 
•11,000,  are  to  be  deducted,  leaving  a  balance  In  favor  of  the  defendants  of 
•6,239.57.  There  is  i-oom  for  question  as  to  the  terms  and  oondltlona  upon 
which  Samuel  L.Mitchllt  held  the  policy  and  paid  the  premiums  after  the  set* 
tlement  of  1851.  There  is  force  in  the  defendants*  suggestion  that  the  policy 
may  have  been  part  consideration  for  the  abatement  of  over  ^12.000  of  in- 
debtedness then  due  him  from  Van  Bokkelen.  It  does  seem,  as  suggested  1^ 
defendants*  counsel,  singular  that  Mltchlll  should  continue  for  over  twenty 
years  to  pay  the  premiums  on  the  policy,  as  a  mere  accommodation  to,  and 
for  the  sole  benefit  of,  Yan  Bokkelen;  that  during  that  time,  and  for  t«i  years 
longer,  Yan  Bokkelen  should  not  by  word  or  act  indicate  that  he  had  any  in- 
terest whatever  In  the  policy.-  But,  in  the  absence  of  evidence  as  to  the  agree- 
ment of  the  pacties  In  this  matter  after  the  closing  of  the  mercanUle  transac- 
tions between  them,  we  must  be  guided  by  the  presumption  of  law  that  the 
original  agn'ement  continued.  By  this  agreement,  made  on  October  15, 1846, 
any  balance  of  the  proceeds  after  the  liabilities  to  MitchUl  were  satisfied  was 
to  be  paid  over  to  Yan  Bokkelen's  legal  representative.  There  was  no  change 
in  this  agreement  up  to  the  time  of  the  settlement,  as  testified  to  by  S.  D.  0. 
Yan  Bokkelen,  and  there  is  no  proof  that  any  change  was  made  afterwards. 
While  it  is  not  In  accordance  with  any  known  business  principles  or  rules  that 
Mr.  Mitchill  should  carry  this  policy  for  so  many  years,  apparently  for  tlie 
mere  benefit  of  Van  Bokkelen  and  as  a  matter  of  charity,  there  Is  no  suob  im- 
protmbllity  in  it  as  to  overcome  the  presumption  of  law  to  which  I  have  re- 
ferred, and  I  feel  constrained  to  hold,  therefore,  that  Yan  Bokkelen  continued 
to  have  an  interest  In  the  policy,  and  that  his  assignor  is  entitled  to  an  account- 
ing with  respect  to  it.  Upon  the  accounting  I  do  not  doubt  that  Interest 
should  be  computed  on  each  payment  of  premium  from  tlie  time  of  payment 
to  the  date  of  collection  of  the  policy,  and  should  not  be  compounded  by  allow- 
ing annual  rests.  It  is  true  that  in  the  mutual  accounts  of  the  parties  from 
18^  to  the  settlement  in  1851  Interest  was  calculated  and  added  In  each  ac- 
count to  the  principal,  and  that  upon  the  totals  and  balances  interest  was 
again  computed;  but  there  is  no  evidence  of  an  agreement  that  the  usage  or 
course  of  dealings  so  established  should  continue  after  the  settlement  of  thp 
account,  and  in  respect  of  subsequent  advances  for  the  payment  of  premiums. 
No  account  of  such  advances  was  rendered  to  Yan  Bokkelen  after  the  settle- 
ment. Before  that  time  accounts  were  sent  him  semi-annually,  or  annually, 
but  they  were  discontinued  after  August,  1851.  An  agreement  to  pay  com-  * 
pound  interest  upon  subsequent  advances  for  premiums  would  be  implied 
from  the  receipt  and  retention  of  accounts  made  out  upon  that  basis;  but 
there  were  no  such  accounts.  If  there  were  subsequent  mutual  acoounts  or 
dealing!  betwetti  the  parties,  even  if  no  acoounts  were  renderedt  the  prfr 
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inmption  would  be  that  tbe  prior  usHge  or  course  of  dealing  with  respect  to 
the  computation  of  Interest  continued.  But  there  Is  no  presumption  in  this 
caaebecausemutual  aocouDts  anddeallngs  had  ceased.  There  waasimplyan 
accoant  on  one  side  for  premiums  paid  Mitchill.  The  custom  or  usage  In 
the  prior  mutual  acconnta  la  not  to  be  preaumed  to  continue  in  such  an  ac- 
count as  that.  The  reason  for  Implying  an  agreement  to  pay  compound  in- 
terest in  merchanta*  accounts  and  mutual  dealings  Is  tiiat  ■  an  extension  of 
time  for  pigment  Is  implied,  and  the  transaction  Is  fair,  as  the  balance  maj 
change,  and  the  benefit  of  the  usage  be  mutual.*  Kelly.  Usnry,  49,  quoted  in 
Toung  T.  Hill,  67  N.  Y.  171.  The  reason  for  the  rule  does  not  exist  In  a  cafle 
where  there  are  no  mutual  dealings,  as  here,  where  there  was  merely  an  ad- 
vance to  pay  premiums,  and  no  implied  extension  for  payment,  and  where 
the  balance  could  not  change,  nor  the  benefit  of  the  usage  be  mutual.  The 
account  for  premiums  paid  was  a  new  account  of  a  different  Character  from 
the  prior  dealings  between  the  parties,  and  there  ooaid  be  no  presumption  that 
theuaageio  the  prior  accounts  was  tooontlniM  intbeanbseguentM*.  Plftin- 
tiff  is  entitled  to  Judgment,  with  ooats." 
Defendants  appeal. 

Argued  before  IAbbbhobb,  C.  J.,  and  Bookbtatsb,  J. 
John  S,  Parwntf  for  appellants.   Daeiet,  Short    Toum$0nd,  {JvUm  T, 
IhniM  and  Sdtoard  Lyman  8?iort,  of  counsel,)  for  respondent. 

Labbekobx.  C.  J.  The  Judgment  should  be  affirmed  on  the  opinion  of 
Judge  Daxt  at  equity  term.  I  recognize,  as  he  did,  the  force  of  the  auggea- 
tion  that  the  retention  of  the  legal  title  to  the  life  insurance  policy  may  have 
been  part  consideration  for  the  abatement  of  50  per  cent,  of  the  former  debt; 
but  there  ia  notliing  in  the  case  from  which  a  court  could  find  that  it  was. 
There  was  a  settlement  between  the  parties  in  1851,  in  which  plaintiffs  aa> 
■ignor  received  "a  full  discharge  of  all  dematads  against  him  to  this  date." 
Thel^al  title  to  the  policy  still  remained  with  defendant's  testator,  but,  as 
It  seema  to  me,  and  aa  Judge  Dalt  held,  such  legal  title  waa  subject  to 
the  provision  in  the  original  assignment  "the  proceeds  of  said  policy,  when 
collected,  to  be  applied  to  the  liquidation  of  any  liabilities  that  may  be  due 
from  him  to  me,  and  any  balance  remaining  after  such  liabilitiee  are  discharged 
to  be  paid  over  to  his  [Van  Bokkelen's]  legal  representatives,"  If  all  liabili- 
ties were  aettled  and  discharged  in  18ol.  even  thougii  half  of  the  debt  was 
merely  forgiven,  I  cannot  see  how  a  court  can  make  a  new  agreement  for  the 
parties,  in  the  absence  of  any  proof  of  a  modification  of  the  original  contract 
between  themselves.  I  think  Judge  Daly  has  correctly  held  on  the  subject 
of  interest.  The  mutual  business  accounts  between  the  parties  were  settled 
and  dosed  in  1851.  Therefore,  as  he  baa  shown  by  argument  and  authority, 
the  reason  for  the  rule  allowing  compound  interest  ceased  to  exist.  I  am  also 
of  opinion  that  plaintiff  was  not  allowed  to  treapass  upon  the  fair  limits  of 
this  controversy  as  drawn  by  the  pleadings.  Plaintiff  relies  upon  the  original 
assignment  of  1846,  and  it  was  within  the  scope  of  his  complaint  to  show  that 
the  indebtedness  of  the  parties  then  existing  and  to  accrue  from  subsequent 
mutual  transactiona  bad  been  liquidated  and  settled  In  1861.  so  that  the  claims 
reserving  tbe  policy  to  the  insured  and  his  peisoiul  wprasentsttTas  became 
operatlTo.  Judgment  affirmed,  with  costs. 


Macuttbt  V,  Hart  *t  ai. 
(Common  Pleat  of  Jfew  Yorit  City  and  County^  Oe?t«raI  Tavm  Jnas  t,  UMl) 

t.  Bblioiods  SooRTiBa— Uasmra  or  TauBTsae— Nonca. 

Tbe  f  allare  of  a  notice  oalUnflr  &  ipeoial  meeting  of  the  trostaaa  of  a  rellgloiu  cor 
poratioD  to  atate  tbe  objeot  of  tne  meeting,  renden  tbe  aotfon  taken  at  the  neeUng 
m  iba  abaenoe  of  at  least  two  at  the  tnutees,  invalid  and  Ill^aL 
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t.  BaXE— RiOBTS  OF  ThUSTKBS— EQUtTT. 

Laws  JSt.  T.  1876,  o.  176,  {  8,  bs  amended  by  Laws  1880,  o.  107,  authorizlOK  anr  two 
or  more  religion*  aocietles  Incorporated  uimer  the  laws  of  tbe  state  to  coDsoiidsts 
into  a  single  corporation,  with  the  approval  of  the  supreme  oonrt,  to  be  obtained  oa 
an  application  for  the  purpose,  and  providing  that  on  snob  Appllostlon  "all  persMS 
Interested  maj be  heard, "does  not  debar  a  trustee  and  vestryman  of  a  church f nns 
maintaining  an  action  in  OQui^  to  set  aside  an  agreement  Illegally  entered  Into  by 
his  co-trustees  for  the  conBoUoation  of  their  church  with  anotber,  the  remedy  con- 
ferred by  tbe  statute  being  merely  onmnlatiTe  and  insolBoleDt  io  derive  pliUntlC 
of  bis  equitable  right  to  bav«  an  ulegal  tranaaotlOD  Ht  aside. 

Appenl  from  special  term. 

Action  by  James  Mndnury.  as  trustee  of  the  rector,  otaurch- wardens,  and 
vestrymen  of  the  Protestant  Episcopal  Cbureb  of  St.  istepben  in  the  cl^  of 
Kew  York,  against  A.  Bloomer  Hart,  rector,  and  James  Blackbarst  and  other, 
church- ward  ens,  etc.,  of  said  church,  and  tbe  rector,  oh  arch- wardens,  rte^ 
of  the  Holy  Trinity  Church  of  Harlem,  to  restrain  the  consolidation  of  the  two 
churches.  Tbe  proceedings  for  the  consolidation  were  taken  under  Laws  N. 
Y.  1876,  c.  176,  g  ^.  as  amended  by  Laws  1880.  o.  167,  which  r«ads  as  fol- 
lows: "Any  two  or  more  of  the  corporations  aforesaid  [any  cbureb,  congre- 
gaticm.  or  religious  society  Inoorporated  under  any  of  the  laws  of  this  at^e*] 
are  hereby  authorized  to  unite  and  consolidate  themselves  into  a  single  oor^ 
poratlon  of  tbe  denomination  to  which  at  least  one  of  such  corporations  shall 
bdong,  in  tbe  manner  following:  The  said  corporations  may  enter  into  an 
agreement,  under  their  respective  corporate  seals,  for  tbe  union  and  consoli- 
dation of  tbe  said  corporations,  setting  forth  tbe  terms  and  conditions  thweof, 
the  name  of  tbe  proposed  new  corporation,  the  ehurch  or  denomination  to 
which  it  shall  belong,  tbe  names  of  the  persons  who  shall  be  the  chDreb* 
wardens  and  vestrymen,  or  elders  and  deacons  or  trustees  or  other  officers,  as 
the  case  may  be,  until  the  first  annual  election  of  tbe  proposed  new  corpora, 
tion,  and  flxlng  the  day  of  such  election.  Bat  In  tbe  case  of  the  Frotestairf 
Episcopal  churches  no  such  agreement  shall  be  valid  unless  approved  by  the 
bishop  and  standing  committee  of  the  diocese  in  which  such  ctaurohes  are  sit- 
uated; and  in  ease  of  Presbyterian  chnrches  a  union  under  this  act  shall  not 
be  valid  unless  approved  by  the  presbytery  with  which  such  churches  ore  con- 
nected. Each  of  the  said  corporations  may  make  its  separate  petmcm  to  tbe 
supreme  court  in  tbe  judicial  district  In  which  sucli  corporations  are  situated 
fur  an  order  for  such  union  and  consolidation,  setting  forth  in  sucta  petition 
the  reason  for  such  union  and  consolidation,  the  agreement  made  as  heceinba- 
fore  provided,  and  a  statement  of  all  its  property,  real  and  personal,  all  Its 
debts  and  liabilities,  and  the  amount  and  sources  of  Its  annual  income.  Upon 
such  petition  from  each  of  such  corporations  so  proposing  to  be  united  and 
consolidated,  and  upon  the  said  agreement  satiuactorily  proved  or  certified, 
tbe  supreme  court  may, 'in  case  It  shall  deem  it  proper,  make  an  ordw  for  the 
union  and  consulidation  of  such  corporations,  determining  all  the  terms  and 
conditions  and  provisions  thereof.  Alt  parties  interested  therein  mi^  be 
beard  on  sacb  petition.  When  sucb  order  is  made  and  entered  according  to 
the  practice  of  tbe  court,  the  said  ccnporations  shall  be  united  and  conatdl- 
dated  Into  one  corporation  by  the  name  designated  in  the  order,  and  it  shall 
have  all  the  rights  and  powers,  and  be  subject  to  all  the  obligatbms.  of  relig- 
ious corporations  under  tbe  act  to  which  this  Is  supplemental^,  and  tbe  sets 
amendatory  thereof  and  supplementary  thereto."  The  following  (pinion  was 
filed  at  special  term: 

"Ajxsn,  J,  It  Is  a  iffineiple  of  equity  Jurlsprudenoe  that  one  of  several 
trustees  may  invoke  tbe  aid  of  a  court  of  equity  to  set  aside  ao  agreement 
illegally  entered  into  by  his  co-tmstees,  and  to  restrain  the  carrying  it  teto  ef- 
fect as  well  as  to  restrain  tbe  doing  by  them  of  ai^  threatened  illegal  act. 
The  resolntlon  for  oonsoUdi^on  of  the  churches  of  St.  St^hen's  and  Rolj 
Ti-Jnity  Church,  of  Harlem,  to  set  aside  which  and  to  prevent  its  being  tar- 
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ried  into  effect  this  action  iB  brought,  was  passed  at  a  special  meeting  of  the 
vestry  of  the  Church  of  St.  Stephen's.  The  notica  calling  such  meeling  did 
not  state  the  object  thereof.  At  least  two  of  the  trnstees  were  nut  present. 
Tliia  renders  the  action  taken  at  the  special  meeting  invalid  and  illegal.  Tb« 
role  that  a  notice  calling  a  special  or  extraordinary  meeting  must  state  par- 
ticularly the  objects  of  the  meeting  is  amply  supported  by  the  authorities. 
Ang.  A  A.  Corp.  §  489;  Boone,  Corp.  g  64;  1  Mor.  Priv.  Corp.  g  482;  1  "Wat. 
Corp,  207.  209,  and  the  cases  cited  In  these  text-books.  The  pl^ntifl  is  thus  en- 
titled to  the  relief  he  asks  for,  unless  something  can  be  found  in  the  act  of 
1876,  c.  176.  as  amended  by  the  act  of  1880,  c.  167,  which  debars  him  from 
the  right  of  the  Interposition  of  a  court  of  equity  which  be  possessed  before 
the  paavage  of  that  act. 

"  It  is  contended  by  the  defendant's  counsel  that  the  provision  of  the  act  re- 
ferred to  requiring  an  approval  of  the  consolidation  agreement  by  thesapreme 
court  upon  an  application  being  made  therefor,  and  providing  that  upon  such 
application  •  all  persons  interested  may  be  beard '  does  so  debar  him.  This 
statute  does  not  give  to  the  parties  interested  any  new  right  not  before  known 
to  the  common  law  of  equity,  and  provide  a  means  for  enforcing  such  new  right. 
The  equitable  right  to  set  aside  invalid  transactions,  and  to  come  Into  a  court 
of  equity  for  that  purpose,  nnder  the  rules  and  principles  laid  down  by  such 
conrta,  la  ot  very  old  date.  The  jurisdiction  of  ooorts  of  equify  in  this  re- 
spect cannot,  under  the  omistitntlon  of  this  state,  be  divested  by  the  legisla- 
ture. The  clause  in  this  statute  may  give  a  cumulative  remedy ;  but  the  plain- 
tifl  is  not  bound  to  wait  until  those  he  opposes  see  fit,  by  making  an  applica- 
tioii,  to  give  him  an  t^portunlty  of  availing  himself  of  that  cumulative  rem- 
edy. The  statute  gives  the  plaintiff  no  right  to  initiate  any  proceedings 
undw  it;  nor  does  it  preecrilw  any  mods  fbr  bringing  parties  In  opposltioa 
before  the  oonrt;  nor  fs  there  any  provision  compedtlng  the  applicants  to  dis- 
close to  the  court  the  fact  that  there  is  opposition,  or  that  persons  other  than 
themselves  are  interested.  A  statute  of  tliis  character  does  not  afford  ample, 
nor  even  sufficient,  remedy  to  the  plaintiff,  and  he  should  not  be  debarred  of 
his  equitable  right  and  remitted  to  defending  a  proceeding  which  the  defend- 
ants may  or  may  not  initiate,  and  of  which  they  may  or  may  not  give  him 
notice.  There  Is  sufficient  In  the  history  of  the  case  to  warrant  a  Iwlief  that 
the  plalntlfTs  rights  may  be  seriously  impaired  by  such  remission.  Upon  the 
views  above  expressed,  the  motion  must  be  granted,  without  entering  into 
the  question  of  the  good  faith  of  the  parties  seeking  the  consolidation,  about 
which  voluminous  affidavits  have  been  submitted,  and  the  injunction  re- 
straining the  defendants  from  any  act  or  proceeding  for  the  consolidation  d 
the  said  churches  under  the  resolution  passed  at  a  special  meeting  of  the  ves- 
try of  St  Stephen's  Church,  February  o,  1890,  continued  ontU  the  final  judg- 
ment and  decree  in  this  action." 

Defendants  appeal. 

Argued  before  Lajsrexorb,  0.  J.,  and  Booxstater,  J. 

Andrew  J.  Shipman,  (  Wager  StoayTU,  of  counseM  for  appellants  Church 
St.  Stephen.  Charles  Blandy,  for  appellants  Holy  Trinity  Church.  David 
Bennett  King,  for  plaintiff,  respondent  Booraem,  ffamUton  A  Beckett, 
{DanM  0,  Bottlnt,  of  counsel,)  for  defendant  Blackhont. 

Labbsuobk,  O.  J.  The  opinion  filed  by  Judge  Allkn  upon  granting  the 
injunction  states  reasons  more  than  sufficient  why  the  defendants  should  be 
reattalned  from  further  proceedings  until  after  the  trial  and  final  Judgment. 

The  order  ihoold  be  afllrmed»  with  costs. 
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TUBNEB  ff.  BeATAV. 
(OofMHon  Plea$  of  Wtm  Tork  Otly  and  Oounttf.  Spwtal  SVrm.  October,  18SL) 

■lutdkb— FuADnro — Bnx  or  Pabtiooubs. 

la  aaaotlra  for  dander,  plaintiff  will  bereqalred  to  AmiialiaUUof  paitioiilart 
firing  tbe  name  of  at  leaat  one  penoD  preaent  on  eaeh  of  the  oeoaaleaa  oawUoh 
the  alleged  alander  woe  uttered.  FoUcnring  DempWK^  t.  BUIa^  H  H.  T.  Biv*^ 

CL  109. 

Action  br  Albert  E.  Tonier  agftlnst  JefEfij  BflftTan  for  ilaiider.  Defend- 
ut  moree  f w  a  bill  (rf  particulm. 
Hmrn  B,  Johmon,  for  plaintiff.  Jamm  C.  Colgate,  for  defendant 

Dalt.  J.  I  will  follow  the  rallDg  in  the  case  of  Vempefmlfy.  ffUl»,SSX 
T.  Super.  Ct.  106,  and  <»rder  the  i^ntlfl  to  f nrnish  a  bill  of  putloalan  gir- 
Ing  the  name  of  at  least  one  present  at  each  of  the  occasions  on  which  the  all^eA 
oluidw  was  uttered,  so  that  defendant  m^y  know  with  oerteliUif  the  oeeaiion 
en  which  the  eomplalnt  refers.  Ko  oosts. 


OrroiiAim  e.  FiiKTOBeb. 
(Superior  Oovrt  of  JTew  For*  Otfv,  Speofai  Tsnn.  Nofember  fl,  U8t.) 

L  PuUDnro — Monov  to  Uaxs  mou  Dimnrs  aitd  Csktaim. 

Where  the  oomplaint  allegea  a  modifloation  of  the  oontraot  sued  on,  plaintiff  will 
he  repaired  to  make  the  complaint  more  definite  aod  certain  by  ginng  the  full 
terms  of  the  alleged  modiflcaUon,  and  by  atating  whether  the  woro  **ooDtract,'*as 
Daed  after  the  averment  aa  to  the  modification,  raers  to  the  origin^  oontnwli  or  to 
the  oontraot  as  modified. 

IL  Status  or  Fbaodh— Plbadisq— MoDmoAmoK  w  ComaAor. 

Where  a  oomplaint  allegea  that  the  ooatnot  sned  on  was  In  wiltlns,  as  required 
by  the  statute  of  tranda,  and  that  It  has  been  modified,  it  need  not  ulege  thn  tbs 
modification  was  In  writing. 

At  chambers.  Action  by  Jacob  Ottomaonafi^nst  George  RFleteber.  The 
eompli^nt  alleged  that  plaintiff  and  one  Alberto  H.  Chaffee  entered  into  a 
eontract  tn  writing  whereby  plaintiff  agreed  to  make  and  deliver  to  Ghaffleea  lot 
of  comic  playing  cards  ud  adTwUetng  cards.  The  third,  fourth,  and  fifth  nua- 
grapbs  of  the  complaint,  referred  to  in  the  opinion,  are  as  follows:  "(3)  That 
plaintiff  has  complied  with  all  the  terms  of  stud  contract  as  modifled,  aa  allied 
lieceinafter*  and  has  made  and  delivered  or  duly  tendered  to  said  Chaffee  thirty- 
seven  thousand  seven  hundred  packs  of  said  cards,  and  performed  all  the  con- 
ditions of  said  contract  on  his  part,  and  that,  thirty  days  after  the  delivery  m  the 
tender  of  said  goods  compl^  he  duly  demanded  performance  and  payment 
tlier^or  on  the  part  of  said  Chaffee,  which  he  has  refused,  and  still  refuses,  to 
plaintiff's  damage  three  thousand  one  hundred  and  forty-seven  dollars,  no  part 
of  which  has  been  paid.  (4)  That,  when  plaintiff  manufactured  said  cardsfrom 
the  bUx^  originally  estimated  by  him  to  fill  the  contract,  there  were  but  thir- 
tyHseven  thousand  seven  hundred  packs  produced;  that  the  attention  of  said 
Chaffee,  and  the  defendant  herein,  was  called  to  said  deQciency,  and  to  a  con- 
sequent deduction  in  the  contract  price  to  compensate  therefor;  that  tbey 
made  no  objection  to  the  receipt  of  said  thirty-seven  thousand  seven  hundred 
packa,  and  acquiesced  in  the  same,  and  oonsented  to  accept  said  goods  toi- 
dered*  with  said  consequent  deduction  in  price,  in  performance  ot  aaid  con- 
tnofc,  and  waived  the  delivery  of  the  balance  of  said  cards;  that  it  was  cus- 
tomary among  lithographers,  in  making  contracts  for  large  quantities  of  Uth- 
i^^phic  work,  to  make  allowances  for  variances  in  quantity,  from  the  cUffl- 
eulty  of  accurately  estimating  the  original  stock  to  be  manufactured,  and  said 
contract  having  Iwen  made  with  said  custom  in  view.  (5)  And  plaintiff  fur- 
ther shows  thi^  in  oonsideration  of  the  premises,  and  aa  a  oonditi<ni  of  plain- 
tiff maldng  eaid  contraett  and  aa  an  Induoement  for  him  to  do  ao>  this  dtfend- 
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ant,  on  the  day  said  contract  was  made,  goarantied  in  writing  ttie  paymenta 
■a  aforesaid  under  said  contract  to  be  made  by  said  Oltaffee,  wtucti  guaranty, 
as  written  under  said  contract  in  words  and  effect  as  follows:  *  Payments  by 
A.  H.  Cbaffee  as  above  guarantied.  N.  T.,  April  80. 1888.  Gbo.  H.  Fletoh- 
EB."*  Befendant  now  moves  to  make  the  complaint  more  definite  and  cer- 
tain. 

BotptlA  Katffner,  for  plaintiff,   ffeorgt  JS.  FUtoheirt  for  defendant. 

DuoiK^  J.  I  think  the  complaint  should  be  made  more  definite  and  oer^ 
tain  by  ^Ting  the  substance  and  full  terms  td  the  allied  modlQcation,  and 
also  by  stating  whether  the  words  **8atd  oon tract,"  in  paragraph  5.  refer  to 
the  or^nal  oontract,  or  to  the  same  as  modified.  The  precise  meaning  and 
the  ap^cation  of  the  aUegatlons  of  the  complaint  are  apparent  without  specy 
iflcation  of  the  time  and  place  of  the  alleged  modification,  ox  any  statement  as 
to  vbetiter  this  modiflcalion  was  In  writing;  and  tberefne  the  defendant's 
motioD*  so  far  as  It  aete  for  Infwmation  as  to  tliese  partlonUirs.  should  not 
be  granted.  See  ruton  t.  BesoAer.  £9  X.  7. 17&  In  Ifef  I*  t.  BocAtf,  23  How. 
Fr.  197.  it  Is  held  that  it  is  not  necessary  in  a  pleading  to  state  a  contract 
within  the  statute  of  frauds  to  be  in  wrltdng. 

As  to  the  oontenUoD  of  plaintiff's  counsel  that  the  defendant  ia  well  aware 
of  all  the  ftwts  upon  whhm  the  nlainUff's  claim  is  founded  1^  reason  of  an- 
other action,  etc..  it  is  snffldent  to  say  ttiat  the  defendant  is  entitled  to  be  in- 
fumed  bty  the  complaint  c(t  tho  facts  eonstituttng  the  plaintiff's  cause  of  ao> 
tioo.  Seetton  481.  Gode  OIvll  Proe.  He  may  have  reason  to  know  the  nature 
of  the  plaintlfl's  claim  aside  from  the  pleadi  ngs,  but  it  Is  his  right  to  rely  only 
upon  that  which  appears  in  the  oomplaint  itself.  An  order  in  aiwordanoa 
with  the  above  will  be  granted,  without  coata. 

Taluiadoe  et  at,  e.  LoumBUBT. 

(Superior  Court  of  New  York  (7«u,  Spedul  Term.   September  19, 1889.) 
AsiOcuTiONS — Actions — ViKirioiTioii  or  FiiBA]>nroB. 

Code  Civil  Proe.  N.  Y.  %  625,  provides  that  a  pleadlns  must  be  verified  '^Xyy  the 
affidavit  of  the  partv,  *  *  exoept  aa  foIlowB :  (1)  Where  the  part;  is  a  do- 
neatic  oontoration,  toe  verifloation  must  be  made  by  an  officer  thereof; "  aod,  (8) 
"where  all  the  material  allegationa  of  the  pleading  are  within  the  personal  knowl- 
edge of  the  agent  or  attorney,  *  *  *  the  verifloation  may  bemaide  by  the  agNit 
of  or  the  attorney  fi>r  ttia  per^. "  field  that,  where  a  voluntary  aaaoedatlon  is  aoed 
fay  iU  treaaorar.  (Code  Civil  Proa  N.  T.  1 1919.)  the  answer  cannot  be  verified  by 
any  other  offloar  tA  the  aaaodatlon.  except  aa  the  agent  or  attorney  of  the  tress 
orer. 

Action  by  Daniel  W.  Tnllmadge  and  George  G.  Martin  against  Fhlneas  G. 
Lounsbnry.  aa  treasurer  of  the  Republican  league  of  the  United  States,  a 
voluntary  association.  The  answer  was  not  verified  by  the  treasurer,  nor  by 
any  one  for  hiin,  but  by  the  secretary  of  said  nssuclation,  aod  on  that  ground 
plaintiffs  returned  It.  Defendant  then  moved  to  compel  plaintiffs  to  accept 
the  answer.  Plaintiffs  relied  on  Gode  Civil  Proe.  N.  Y.  §§  524-526.  which 
are  as  follows: 

"Sec.  524.  Form  and  Coiutruetion  cf  Certain  Allegationa  and  Denials 
fn  Verged  Pleading.  The  allegations  or  denials  in  a  verified  pleading  must, 
in  form,  be  stated  to  be  made  by  the  party  pleading.  Unleas  they  are  therein 
stated  to  be  made  upon  the  inf<»m^ion  and  belief  of  the  party,  they  must  be 
regarded,  for  all  purposee,  including  n  critnlnHl  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  persun  verifying  the  pleading.  An  allega- 
tion Uutt  the  party  has  not  sufficient  knowledge  or  information  to  form  a  be- 
lief with  reaped  to  %  matter  must*  for  the  same  pnrposes,  be  regarded  as  an 
allegation  that  the  person  Teri(ying  the  pleading  has  not  such  knowledge  or 
information. 

v.IOn.t.8.110.3— 0 
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**8ec,  St25.  Veriflcation,  How  and  by  Whom  Mads.  [AmendeJ  by  chap- 
ter 6^  of  1879.1  The  veriBcation  must  be  made  by  tbe  affidavit  of  the  parl^, 
ctt  a  there  are  two  or  more  partiee  anlted  Id  Interest,  and  pleading  together, 
by  at  leeat  one  of  them,  who  is  aoquainted  with  the  facts,  except  as  follows: 
(1)  Where  a  party  is  a  domeetio  oorporation,  the  Verlflcatton  most  be  made 
by  an  officer  thereof.  (2)  Where  the  people  of  the  stata  are,  or  a  public  offi- 
cer in  their  behalf  is.  the  party,  the  veriacation  may  be  made  by  any  penoD 
acquainted  with  the  facts.  (3)  Where  tlie  party  it>  a  foreign  corporation,  or 
where  the  party  la  not  wlthta  the  county  where  the  attorney  lesldes;  or,  it 
the  latter  is  not  a  resident  of  the  state,  thecounty  where  he  has  his  office,  and 
capnble  of  making  the  affidavit;  or  If  there  are  two  or  more  parties  anitnd  in 
interest,  and  pleading  together,  where  neither  of  them,  acquainted  with  the 
facta,  Lb  within  that  county,  and  capable  of  making  the  affidavit;  or  when 
tbe  action  or  defense  is  founded  upon  a  written  instrument  for  tbe  payment 
of  money  only,  whloh  Is  in  the  poisesaion  of  the  agent  or  the  attorney;  or 
where  all  the  material  allegations  of  the  pleading  are  within  tbe  personal 
knowledge  of  tbe  agent  or  the  attorney, — in  either  case  the  verification  mtj 
btt  made  by  tbe  agent  of  or  the  attorney  for  the  party. 

"Sec.  526.  Form  of  A^avit  of  Verification.  Tho  affidavit  of  vwiflcfttioD 
most  be  to  the  oflect  that  the  pleading  is  true  to  the  knowledge  of  the  depo- 
nent, except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.  Where  it  b 
made  by  a  person  other  than  the  party,  be  must  set  ttxtb,  in  the  affidavit,  tbe 
grounds  of  liis  belief  as  to  all  mattete  Dot  stated  agon  his  knowtodge.  and  the 
reaaiHi  why  it  Is  not  made  by  the  parl^." 

SacUon  1919  providee  that  actions  by  or  against  unincorporated  assodationi 
shall  be  in  the  name  of  the  preeidei^  or  treasurer  of  the  association. 

NicholM  &  Banon,  {Alex.  S.  Baatm,  of  counsel,)  for  plaintifls.  Blan^rd, 
Qay  it  Pheipst  for  defendimt. 

DnOBO.  J.-  Tbe  cauM  shown  by  Uie  plaintiff  Is  suffloieat.  Tbe  at^  Is 
cated. 


PbOFLB  0.  M0LIN8. 
(Court  of  Oeneral  SeuUms,  New  York  County*  April,  18SS.) 

L  OoHsTiTCTTioNAi.  Law — Dbfositioxb  Db  Bbkb  Esbb. 

DepoBitdoDft  in  a  oriminal  case,  takea  de  bene  eate^  tmder  a  stipulation  by  ooobm) 
that  ther  shall  be  read  ou  the  trial  with  the  same  fOroe  and  eflttot  as  if  llw  witnesMi 
bad  teaufled,  are  not  open  to  the  objection       defMideat  Is  dspilvvd  ot  Ua  oobbU- 
tutioaal  right  to  be  confroated  by  his  aocusers. 
Sl  Cbihinal  Law — Aocoupucbs — Wno  abs. 

A  detective  employed  to  procure  testimony  on  which  to  predicate  a  proseoatiOB, 
who  enters  into  a  bargain  with  defendant  with  a  view  to  obttfnlag  Moh  avidanos 
against  defendant,  la  not  an  aocomplioe. 

M.  ThADB-MaBK— CODNTEBPBITIITO — JURISDICTION  OT  STAm  COOBT. 

Act  Cong.  March  3.  ISSl,  S  7,  (21  St.  at  Large,  503,)  relating  to  trade- marks  otod  in 
commerce  with  foreign  nations,  wMob  provides  that  anv  penon  who  shall  coun- 
terfeit "any  trade-mark  registered  under  this  act**  ilutli  be  Uahlm  to  aa  aetion  oi 
the  case,  does  not  apply  to  any  trade-mark  that  tuu  not  beaa  re^iatwsd,  ao  ai  t» 
oust  the  jurisdiction  of  a  state  court  in  a  proaaoutlon  for  oonntaradtliig  a  toraigD 
trade-mark  which  is  not  registered  under  uie  act  of  18SL 
4  Sahb— Pkoop  or  Ownbrship. 

Is  order  to  convict  of  counterfeiting  a  trade-mark,  the  Jury  must  be  saUsfled  that 
it  was  tbe  exclusive  property  of  the  person  alleged  In  tbe  indiotUMit  to  be  the 
owner,  that  the  alleged  trade-mark  was  capable  of  appropriation  as  suob,  aad  tlis^ 
if  ever  valid,  it  has  not  been  abandoned  by  scquiesoeuoe  m  lis  ose  by  othara. 
Ik  Sajib— Intent  to  Dbpradd. 

Hvidenoe  that  defendant,  in  an  Indictment  for  counterfeiting  a  taitde-mark  by 

Erinting  copies  of  the  labels  used  by  the  owner  of  the  trade-mark,  also  pat  on  tiM 
kbflls  the  name  of  the  printer  of  the  original,  and  ibat  be  was  fooad  In  poaseiskio 
of  counterfeits  of  other  labels,  is  admiaslble  to  show  Us  kwnriedge  ot  tba  Craoda- 
lent  inteaL 
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ProMCQtion  of  one  Jos^  S.  Molina  for  counterfeiting  a  trade-floiirk.  oonaisb- 
ing  of  a  dgar  manufacturer's  label  owned  by  one  Juan  A.  Bancea,  and  partly 
designed  bj  him,  aod  partly  derived  by  asBignmeat  from  Fartagas  &  Co.,  cig- 
arette manufacturers  in  Cuba.  Tbe  indictment  was  in  several  counts,  tho- 
Ofth  charging  that  defendant  "unlawfully  and  knowingly  did  fiUsely  mako- 
ind  forge  a  certain  trade-mark,  to-wit,  a  certain  mark  used  by  Juan  A. 
Buioes»  to  todicate  himself  as  the  maker  and  seller  of  certain  cigarettes,  th« 
ume  being  a  printed  wrapper  with  the  name  of  him,  tbe  said  Juan  A.  Ban- 
ses.  and  idso  certain  other  letters  and  words,  devices,  emblems,  figures,  and 
other  marks  printed  thereon,  which  said  trade-mark  tiad  been  therebtfore  law- 
fully adopted  by  the  said  Juan  A.  Bances,  and  was  by  him  then  usually  af- 
fixed to  such  cigarettes  so  made  and  sold  by  him  as  aforesaid,  fco  dwote  tbafc 
tile  same  were  so  made  and  scdd."  Tlie  sixth  count  charged  that  d^endant 
unlawfully  and  knowingly  tiad  counterfeited  labels  in  his  possessini. 

Tbe  court  denied  a  motion  to  quash,  made  on  the  ground  that  It  did  not 
iave  Jurisdiction  because  the  trade-mark  in  question  waa  a  foreign  trade- 
naxk,  and  was  governed  by  Act  Gong.  March  3,  1881.  g  7.  (21  St.  at  Large, 
$02,)  relating  to  trade-marks  used  in  commerce  wttb  foreign  nations,  wbhiAi 
providea  tliat  "any  person  who  aball  reproduce,  counterfeit,  oopy.  or  o^rably 
imitate  any  tnida*mark  registered  under  this  act,  and  affix  the  same  tu  mer^ 
chandtse  of  substantially  Nie  same  descr^tiva  properties  as  those  deseribed  i» 
the  rei^stration,  shall  be  liable  to  an  action  on  the  oaae  for  damagtas  for  tte- 
wrongful  use  of  said  trade-mark;"  and  h^  that  the  act  ai^liediMaly  to  trade- 
marks that  had  been  n^tered,  which  was  not  tbe  o:ue  with  this  trade-mark. 
The  court  refused  defendant's  request  to  charge  "that  the  alleged  teade-mark 
appearing  by  ttie  evidence  to  be,  if  any,  a  foreign  ttade-maik,  and  the  pre- 
iecuon  of  foreign  trade-marks  and  tbe  puntshment  of  their  iaCringement  be* 
log  within  the  ezoIiulTe  powers  of  the  congress  of  the  CTniled  States  nnder- 
se^oo  8,  art.  1,  of  tbe  constitution,  and  having  been  exercised  by  Act  Cong. 
March  3, 1881.  the  courts  of  this  state  have  no  jurisdiction  to  proceed  tot  th»- 
puuishment  of  infringement  ot  such  trade-marks;  and  section  864  of  tbe 
Penal  Code,  under  which  this  iodietment  Is  drawn,  does  not  oooiprehend  the 
case  of  such  trade-marks." 

The  oonrt  also  bald  tiuA  depositions  taken  ds  bene  mm,  under  a  sttpalstion 
between  the  district  attorney  and  the  attorney  for  defendant,  which  recited 
that  tbe  depositiona  should  be  read  on  Uie  trial  with  the  same  force  and  efEeot 
as  if  they  bad  been  given  in  court  on  tbe  trial  by  the  witness,  were  not 
open  to  the  objection  that  their  admission  would  deprlvedefendaotof  hisooB- 
stitutlonalrighttobeoonfrontedby  hiaacouaers;  anil  that  Conosmi  SmPeafila, 
18  2T.  T.  128,  in  which  it  was  Iwld  that  it  was  error  to  pi-oceed  to  try  a  crim- 
inal caae  with  11  Jurors,  though  defendant  liad  ap%ed  thereto,  invclTed  a  dif- 
ferent principle  from  a  sUpulation  to  take  testimony. 

Thechargeof thea)urt wasasfollowa:  **QenU«m«a<tftheJvrut  Undwthe 
head  of  offenses  againat  trade-marks  contained  in  tbe  Penal  Code  of  this  state, 
it  is  provided  that  •  a  person  who  knowingly,  in  a  case  where  provision  for 
tbe  punishment  at  the  offense  is  not  otherwise  specially  made  by  statute,  (1)- 
fslsely  makes  or  counterfeits  a  trade-miirk;  or  (2)  affixes  to  any  articleof  mer- 
chandise a  false  or  counterfeit  trade-maLk,  knowing  the  same  to  be  false  or 
counterfeit,  or  the  genuine  trade-mark,  or  an  imitation  of  the  trade-mark,  oT 
anoUier,  without  the  latter's  consent;  or  (3)  sells  or  keeps  or  offers  for  sale 
an  article  of  merchandise  to  which  is  affixed  a  false  or  counterfeit  trade-mark, 
or  tbe  genuine  trade-mark,  or  an  imitation  of  tbe  trade-mark,  of  another.  wiUi- 
out  tbe  latter's  consent;  or  (4)  has  in  his  possessioD  acounterfelt  trade-mark, 
knowing  it  to  be  counterfeit,  or  a  die,  plate,  brand,  or  other  Uung,  for  the 
puipooe  of  falsely  making  or  counterfeiting  a  trade-mark;  or  (5)  makes  or 
sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his  possession  with  intent  to  sell 
or  dispose  of,  an  article  of  merchandise  with  such  a  trade-mark  as  to  appear  to- 
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indicate  the  quantity,  quality,  or  chanioter  of  the  article,  but  not  indicating  it 
trnlj, — is  guilty  of  a  misdemeanor.'  Section  364.  Now,  I  undersCand  that 
this  indictment  embraces  the  provisions  of  this  statute  to  which  I  bave  just 
now  called  jour  attention.  Tbis  statute  hIso  deflues  a  *  trade^mark,'  and  you 
and  I  are  bound  by  the  statutory  deflnitton.  It  is  deflned  in  this  manner:  *A 
"trade-mark"  Is  a  mark  used  to  indicate  the  maker,  owner,  or  seller  of  an 
tide  of  merchandise,  and  includes,  among  otbertbings,  any  name  of  a  person, 
or  corporation,  or  any  letter,  word,  device,  emblem,  figure,  seal,  stamp,  dia- 
gram, brand,  wrapper,  ticlcet,  stopper,  label,  m  other  mark,  lawfully  adopted 
by  him,  and  uaually  affixed  to  an  article  of  merchandise,  to  indicate  that  the 
same  was  imported,  manufactured,  produced,  sold,  compounded,  bottled, 
packed,  or  otherwise  prepared  by  him;  and  also  a  signature  or  mark  used,  or 
«ommonly  placed,  by  a  painter,  sculptor,  or  other  artist,  upon  a  palnUag, 
•drawing,  engraving,  statue,  or  other  work  of  art,  to  indicate  that  the  same 
was  designed  or  executed  by  him.'  And  then  there  is  something  referring  to 
works  of  art.  That  is  the  statutory  definition  of  a  •  trade-mark.*  Now.  with- 
out referring  in  detail  to  the  testimony  of  each  witness,  which  you  doubtlesair 
recollect,  it  will  be  sufficient  for  me  to  call  your  attention,  generally,  to  what 
I  understand  to  be  the  facts  developed  In  this  case;  without,  however,  intend* 
ing  to  influence  your  judgment  on  any  question  of  fact,  because,  if  I  misstats 
a  fact,  or  if  my  statements  of  the  facts  as  I  understand  them  do  not  agree 
with  your  recollection  and  understand  ing  of  fact,  of  course  you  are  not  boond 
by  my  statement  or  conclusion.  You  are  the  sole  judges  of  all  questions  of 
fact,  and  it  is  for  you  to  determine  those  questions,  and  not  for  the  court. 
But,  for  the  purpose  of  enabling  you  to  apply  the  provisions  of  this  statute  to 
which  I  have  just  now  called  your  attention,  it  maybe,  and  will  be,  necessary 
for  me  to  state  what  I  understand  to  be  the  facts  as  detailed  by  the  various 
witnesses  which  have  been  introduced  in  the  case,  and  for  that  purpose  only. 

"It  is  claimed  that  it  appears  here  that,  for  many  years  prior  to  the  time 
mentioned  In  this  indictment,  a  person  by  the  name  of  Partagas,  a  resi- 
dent of  Havana,  was  engaged  in  the  manufacturing  of  tobacco  and  cigars; 
that  this  tobacco  had  acquired  a  distinction  as  a  superior  article  of  that  clasa, 
and  had  acquired  in  that  way  a  value;  and  that  this  person  was  also  engaged 
in  the  manufacture  of  cigars  from  the  tobacco  grown  by  blm;  and  that,  for 
the  purpose  of  designating  his  tobacco,  and  his  manufacture  of  tobacco  into 
cigars,  be  adopted  and  used  a  label  or  trade  mark,  which  had  been  in  use  for 
many  years,  and  np  to  the  time  of  his  decease ;  that  when  he  died  his  busineaa 
and  this  property  became  invested  in  his  son  by  operation  of  law,  and  also  in 
this  person,  J.  A.  Baucee;  and  that  J.  A.  Bances  sulsequently  acquired  what- 
ever interest  Partagas'  son  had  in  this  business,  and  In  this  property,  and  be, 
from  that  time  down  to  the  present  time,  has  been  engaged  In  carrying  oa 
and  conducting  the  business  that  was  originally  carried  on  and  conducted  by 
Partagas;  with  this  exception,  as  I  understand  from  the  evidence,  (if  I  aio 
wrong,  of  coui-se  you  will  correct  me.)  that  Bances  commenced  to  manufact- 
ure cigarettes  from  this  Partagas  tobacco,  so  called;  and  it  Is  daimed  here 
that,  by  operation  of  law,  Bances  became  vested  with  the  legal  title,  and  the 
sole  and  exclusive  right  to  the  use  of  the  label  or  trade-mark  which  has  been 
adopted  and  used  by  Partagas.  He  (Bances)  then,  according  to  the  claim 
made  here  on  the  part  of  the  prosecution, — and  1  am  not  aware  that  there  is 
any  conflicting  evidence  in  this  case ;  however,  it  is  for  you  to  say  whether  there 
is,  gentlemen, — invented  a  label  or  trade-mark  which  has  been  produced  here, 
and  introduced  in  evidence  and  proved,  if  you  believe  the  testimony  of  th« 
witnesses,  for  the  purpose  of  covering  these  cigarettes  manufactured  by  him, 
and  designating  them  as  his  manufacture  of  cigarettes  from  this  Partagas  to- 
bacco, and  In  that  label  or  trade-mark,  so  called,  he  embraced  this  portion 
which  is  called  the  'ellipse,'— that  round  portion  which  formed  the  label  oi 
trade-mark  of  Partagas.   All  this— the  remaining  portion  of  this  label,  wiU 
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the  exception  of  this  ellipse,  wbich  yon  have  seen  here — H  is  claimed  here  is 
the  invention  of  J.  A.  Bances.  and  that  no  other  person  bad  anj  right  to  use, 
or  any  other  firm  to  use,  that  label  bo  invented  and  appropriated  by  him. 
Hov,  there  does  not  appear  to  be  any  question  in  this  case  as  to  tliat  fact,  as 
I  luderstand  the  evidence.  However,  as  I  said  before,  this  is  a  question  that 
yoa  are  to  determine. 

"Kow,  gentlemen,  I  have  held  for  certain  reasons,  not  necessary  for  me  to 
explain  further  than  by  saying  that  nnder  a  decision  which  has  been  referred 
to  by  the  defendant's  coansel,  that  tliat  portion,  the  etllpse,  or  the  Fartagaa 
label,  1b  not,  so  far  as  the  evidence  in  this  case  shows,  the  subject  of  counter- 
feiting or  forgery.  But  I  do  bold  that  the  remaining  portion  of  this  label, 
signed  by  Juan  A.  Bances,  is  the  subject  of  forgery  or  counterfeiting;  that 
iSt  that  it  is  an  Instrument  the  forgery  or  counterfeiting  of  which  is  punish- 
able under  the  provisions  of  this  stotute  to  which  I  have  already  referred. 

"The  6fth  count  contained  in  this  Indictment  charges  as  follows:  Defend- 
ant, '  unlawfully  and  knowingly,  did  falsely  make  and  forge  a  certain  trade- 
mark, to-wit,  a  certain  mark  used  by  Juan  A.  Bances  to  indicate  hliusi^lf  aa 
the  maker  and  seller  of  certain  cigarettes*  the  same  being  a  printed  wrapper 
with  the  name  of  him,  the  said  Juan  A.  Bances,  and  alBo  certain  other  letters 
and  words,  devices,  emblems,  figures,  and  other  marks  printed  thereon,  which 
tail  trade-mark  had  been  theretofore  lawfully  adopted  by  the  said  Juan  A* 
BancBB,  and  was  by  him  then  usually  affixed  to  such  cigarettes  so  made  and 
sold      him  as  aforesaid,  to  denote  that  the  same  were  so  made  and  sold, 
sgaiost  the  form  of  the  statute.'    Now.  did  this  defendant  forge  this  trade- 
mark?  There  is  evidence  in  this  case  which,  it  is  claimed  on  the  part  of  the 
prosecution,  established  the  fact  that  this  defendant  was  engaged,  to  a  certain 
extent  at  least,  in  carrying  on  the  business  of  lithographing  and  printing, 
with  other  businesB;  that,  on  a  certain  day  named,  one  Johnston  applied  to 
him  fi>r  certain  labels,  which  were  to  be  a  counterfeit  of  the  genuine  label  of 
J.  A.  Bances  then  furnished  to  him  by  Johnaton,  and  that  this  defendant 
agreed  with  Johnston,  in  consideration  ot  his  receiving  from  him  a  specified 
sun  at  money  menUoned  in  the  bill,  which  has  been  produced  here,  that  he 
voaM  famish  to  him,  by  a  certain  Ume,  a  certain  namber  of  counterfeit 
labels,— oountfrfeit  of  the  genuine  labels,  which  he  received  for  the  purpose 
of  oounterfelttng;  and  thM,  in  pursuance  of  that  agreement,  he  did  furnish 
and  snbsegiiently  delirer,  or  cause  to  be  delivered,  to  this  man  JohnsttA,  a 
laige  nomber— ttie  exact  nnmber  <tf  which  appears  on  the  bill  in  this 
of  eonnterfeit  labels.   Now.  the  defendant  himself  BUbstantlally  admits  that 
be  reoeived  the  order;  that  he  undertook  to  furnish  tlie  counterfeit  label,— a 
eoanterftoit  <rf  the  paUem  labd  which  was  delivered  to  him  for  that  porpose; 
and  that  he  bad  f  nrnisbed  those ;  and  that  be  bad  caused  them  to  delivered  to 
Johnston,  and  reoeired  a*oompeusation  agreed  upon  between  him  and  Jobn- 
Mon  for  that  number  of  labels.  Now.  that  is  the  evidence  bearing  upon  tbe 
qnestion  of  whether  be  counterfeited  that  label. 

"Tbe  flnt  question  fx  you  to  detomine  in  Uils  oue— the  evidence  Is  an- 
eontradlded  on  that  pcdnt — Is  whether  that  was  a  genuine  label  belonging  to 
J.  A.  Bances,  which  was  handed  to  him  by  this  man  Johnston,  and  subse- 
quently whether  this  defendant  falsely  forged  or  counterfeited  it.  If  that  is 
so.  gentlemen,  this  defendant  would  be  guilty  under  the  fifth  count  of  this  In- 
dictment. If  you  come  to  the  conclusion,  however,  npon  the  evidence  In  this 
cue,  that  that  is  not  so;  if  you  fin<l  those  facts  against  the  prosecution, — 
then  tbe  neoit  question  Is  under  tbe  sixth  count, — whether  this  man  had  iu 
his  poweeslon  knowingly  false,  forged,  and  oonnterfeited  lab^  of  this  de- 
serli^loa.  Tbe  same  evidence  to  which  I  have  referred,  as  bearing  upon  the 
questlona  inTolTed  in  the  fifth  count  of  the  Indictment,  also  bear  upon  the 
questions  involved  in  the  sixth  count.  Now,  if  this  defendant  received  a 
genuine  label,  believing  it  to  be  genuine,  and  If  he  entered  into  an  agree- 


Digrtized  by  Google 


184 


raw  TOBK  SCFPLBIfEMX,  vol.  10.    [Gw.  S.  K.  Y.  Go. 


ment  eithw  to  forge  and  ooanterfdt  that  laft»el»  or  to  cauae  or  to  pr*care  it  ta 
be  forged  and  coanterfeited»  and  to  deliver  a  counterfeit  of  that  label*  and 
had  it  in  bis  poeaeeslon,  knowing  it  to  be  a  Mae*  forged,  and  coanterfi^ted 
lab^  here»  then*  he  oomea  within  the  provialon  of  Uie  alxth  ooont  ai  tliia  io- 
•dictHient. 

**In  respect  to  what  are  the  rai  tuda  In  thla  ease,  there  la  no  doabt  tbat 
tbia  man,  aooording  to  bla  own  teatimony,  was  engaged  in  this  baaUMa  of 
fnrntabing  a  very  lai^  amount  of  aporiona  labele;  and  that  would  hava  a 
bearincp  upon  the  queraon  whether  he  bad  tboae  apnrlona  Jabela  in  hla  poaeea- 
aion  knowliv  tbat  tb^  were  spurious,  with  a  fraoduleat  intent.  It  la  jiut 
like  the  eaae  of  a  nan  having  a  large  qnaotity  of  oounterfeit  money  in  hto 
jtoekrt.  If  ike  waa  found  with  one  counterfeit  bill,  endeavoring  to  pass  it, 
Chat  evidenoe  would  not  be  aotfldent  to  wanant  a  jury  in  convicting  blm  of 
knowing  tbat  tbat  waa  a  counterfeit  bill;  but  if,  when  he  is  Informed  tbat  it 
ia  a  counterfeit,  he  goea  into  another  place  of  bualneaa,  and  offera  to  pasi  the 
same  bill  there,  and  when  he  is  arrested,  and  in  his  poasesaion  is  found  a  large 
quantity  of  the  same  character,  why,  the  law  authorizes  the  jury  to  infer  and 
conclude  a  guilty  knowledge  on  hla  part;  and  It  ia  so  In  tbia  ease.  If  thb 
man  waa  found  with  one  or  two  labels,— a  email  quantity  of  these  kdwts, — It 
probably  would  not  be  evidence  to  justify  you  in  oomf  ng  to  the  concltuloa 
that  he  knew  Uiat  tbey  were  false  and  forged  and  oouniierfett  labels.  But 
vhen  yon  take  Into  oonslderation  the  faet  tbat  there  waa  found  in  his  poMei- 
ston  a  large  number  ct  thoee  counterfeit  labeb,  ai^  ttiat  be  was  seUIng  them 
in  the  way  it  waa  claimed  by  the  proseoutlon,  secretly,  tbat  ha  reoelTed  an 
•order  to  print  them,  and  tliat  be  f  umlabed  a  large  quantity  in  purananee  of 
that  <ader*  why,  of  course,  it  must  neoeaaailly  bava  a  great  buring  on  the 
quesUon  of  bis  guilty  knowledge. 

"Now,  ttHxa  is  aomathing  which  la  datined  on  the  part  of  the  pneecatleu 
to  be  ve^  peculiar  in  tbia  ease.  The  defendant.  It  sepma.  for  several  yean 
has  been  engaged  In  furnishing  to  varioua  partlea  labela  to  be  used  tor  tb» 
purpoee  of  rquwentlug  a  certain  brand  of  cigars  or  cigarettea;  that  be  bas 
taken  large  orders  and  furnished  large  quantities  of  such  lafacia;  an^  yet, 
with  one  or  two  exceptions,  he  can  not  tell  you  the  names  of  any  Uteognqihera 
or  other  pen  one  who  were  engaged,  under  his  orders.  In  the  manufaiAace  of 
-those  lab«a.  He  seems  to  forget  all,  or  nearly  all,  of  thoee  natuea.  Tbat  may 
be,  or  may  not  be,  a  clrcunutance  bearing  upon  the  guilt  of  Uie  defwulaat, 
under  the  two  counts  of  the  indictment  I  have  referred  to.  Now,  onttka 
-question  of  the  forgery  of  the  latiel,  you  have  got  the  testimony  of  the  expert. 
— the  witness  who  produced  those  photographs, — and  he  haa  pointed  out  to 
you  the  difference  between  the  genuine  or  the  alleged  genuine  label  and  al- 
leged forged  lal)^.  Tou  recollect  bis  teatimony.  He  tells  you.  Imsed  upon 
hi^  knowledge  and  slcill  as  an  expert  in  matters  which  be  has  teatltled  to, 
that  one  is  a  counterfeit  of  the  otlier,  and  that  evidenoe  is  uitirely  uncontra- 
dicted. Now,  In  addition  to  that  teatimony,  you  have  Uie  other  fact,  also, — 
which  does  not  appear  to  be  disputed,  if  I  recollect  the  evidence  aright, — that 
tbia  genuine  label  was  printed  at  or  near  the  works  or  manufactory  of  J.  A. 
Bances,  in  Havana,  and,  of  course,  any  label  that  waa  printed  here,  except  by 
hu  exprrased  authority,  would  be  a  counterfeit  of  that  genuine  label.,  which 
was  printed  in  Havana.  Again,  gentlemen,  another  little  Item  of  eVidffiooa 
waa  referred  to  yesterdi^  that  may  or  may  not  liave  a  bearing  upon  Uie  qnea- 
tion  of  guilty  knowledge;  tliat  is,  tbat  ttie  name  of  the  original  lltbographw 
-or  printer  in  Havana  also  apj>ear8  upon  this  alleged  foiled  or  counterfeit 
label;  and  the  undiaputed  fact  is  that  tliis  alleged  forged  and  counterfeit  label 
waa  not  printed  or  waa  not  issued  by  the  Utliograpber  wlio  printed  andlasual 
the  original,  and  what  is  claimed  to  be  the  genuine,  label  here.  This  Is  a 
species  of  fraud,  because  it  waa  a  mlsrepreaentaticm.  It  repreaeata  on  Vbn 
face  of  it  that  It  was  printed  by  a  person  in  Havana, — the  aame  person  who 
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«pp«ua  to  have  printed  tbe  original  or  sappoved  or  alleged  genalne  labeL 
That  iB  a  badge  of  fraud,  if  you  dnd  it  to  exist  in  tbie  caae. 

"I  bare  bMn  asked  to  obarge  jou,  gentlemen,  and  charge  jou  that,  'to 
render  tbe  d^endant  guilty  of  the  misdemeanor  charged,  the  jury  must  be 
tsUsfied  beyond  reasonable  doubt  that  his  act  was  done  with  intent  to  defraud, 
and,  to  show  suc^  intent,  that  the  defendant  knew  the  facts  constituting 
the  right  of  the  party  intended  to  be  defrauded.'  Well,  gentlemen,  if  a 
perawi  knowingly  issuea  a  paper  which  he  knows  not  to  be  a  genuine 
Uibti,  upon  the  toce  of  which  certain  representations  are  made,  a  Jury  have  a 
right  to  infer  from  that  a  fraudulent  latent, — that,  taken  in  connection  with 
other  facts. 

"I  hare  also  been  asked  to  oharge  you*  and  do  charge  you,  that '  the  Jncy, 
in  order  to  ooBvict,  must  be  eatiaded  that  the  label  set  forth  in  that  indict- 
ment was  clearly  and  exclusively  the  projMrty  of  Juan  A.  Bances.*  I  do  so 
cbuge.  Yon  must  be  satisfied  from  the  evidence  in  this  case  that  the  label, 
<a  ttuit  portion  of  the  label  which  I  called  your  attention  to,  was  the  exdu- 
sivs  property  of  Juan  A.  Bances. 

"I  have  also  been  aeked  to  charge  you  *  that  the  jury  must  be  satisfied  that 
the  alleged  trade-mark  was  capable  of  appropriation  as  a  trade-mark,  and  that 
the  use  therein  of  tbe  words  descriptive  of  the  articles  upon  which  It  was 
used  is  not  sufficient.*   I  do  charge  that,  gentlemen,  as  requested. 

"I  have  also  been  requested  to  charge  you,  and  do  charge  you,  *that  tbe 
Jury  must  be  satisfied  that  the  alleged  trade-mark.  If  ever  valid,  baa  not  been 
abuidoned  by  aoquiescence  in  its  use  by  ottiers  for  &  long  period,'  and  I  do 
ebarge  you  that.  A  man  may  adopt  the  trade^mark,  and  it  may  be  a  genuine 
trade^mark.  and  he  may  abandon  his  right  to  the  use  of  that  trade-mark,  pro- 
vided yoa  are  satisfied  he  did  actually  abandon  it,  and  that  abandonment 
may  be  no  doubt  done  by  his  aoqulesoing  in  the  use  of  hia  trade-mark  by  other 
persona.  Now,  is  there  any  evidence  in  this  case  whatever  which  satisfies 
you  tbUb  Mr.  Bances  abandoned  his  right  to  the  use  of  this  trade-mark,  or 
that  he  acquiesced  in  the  fraudulent  use  of  bis  trade-mark  by  other  persons? 
That  la  a  question  for  you  to  determine. 

"I  am  also  asked  to  charge  you,  and  do  charge  you,  *  that  the  assignee  or 
parchaser  of  a  trade-mark  must  indicate  in  bis  use  of  it  that  he  Is  suoh  as- 
signee or  purchaser,  or  he  misleads  the  public'  Weil,  in  ruling  as  I  have, 
gentlemen,  in  reference  to  the  ellipse,  I  have  covered,  as  I  understand  It,  this 
request  to  charge.  It  Is  not  claimed  here,  nor  la  there  any  proof  in  this 
ease,  that  that  portion  of  tbe  trade-mark  or  label  which  I  have  submitted 
to  you,  88  being  embraced  in  this  indictment,  was  the  subject  of  assignment 
bj  any  person  to  Bances,  or  by  Bances  to  any  other  persoo.  I  have  already 
stoted,  as  I  understand  the  testimony,  that  that  portion  of  tbe  trade-mark  or 
label  is  the  invention  and  exclusive  property,  as  it  is  claimed  in  evidence,  of 
Mr.  Bauees  himself. 

"The  seventh  request  to  charge  1  refuse,  because  I  covered  it  in  my  charge 
under  the  sixth  clause.  The  ninth  and  tenth  requests  I  have  already  refused 
to  charge,  except  as  I  have  already  charged  upon  tbe  subject-matter  of  these 
requests. 

"Now,  gentlemen,  I  have  stated  all  that  I  think  it  is  necessary  for  me  to 
say  to  enable  you  to  come  to  a  proper  conclusion  as  to  the  guilt  or  innocence 
of  this  party.  He  introduced  some  evidence  tending  to  show  that  he  has  so 
far  liorne  a  good  character.  Well,  you  are  to  give  that  evidence  just  such 
weight  as  you  think  it  justly  and  properly  entitled  to,  iind  nu  more.  This  be- 
ing a  criminal  proceeding,  the  law  requiries  you  to  take  that  evidence  into 
consideration,  with  all  the  other  evidence  in  the  case.  *  *  *  As  to  the 
testimony  of  Johnston,  there  was  a  request  to  obarge  which  I  declined. 
Johnston  was  not  an  <  accomplice,'  within  the  meaning  of  that  term.  Jaha^ 
■ton  has  testified  that  he  was  a  detective,  employed  by  the  complainant,  Ban. 
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ces,  and  that  what  he  did  in  this  case  was  done  for  the  patpose  ot  obtaining 
evidence  on  which  to  predicate  this  proscation;  and  under  a  very  recent  de- 
cision in  the  supreme  court  (and  I  think  the  court  of  appeals  afterwards  con- 
firmed it)  In  a  lottery  case,  {People  v.  Noelke,  1  X.  Y.  Crim.  B.  495.)  the 
rule  was  laid  down  tliat  wiiere  a  person  or  an  offlcer.  for  the  purpose  of  ob- 
taining informatton  on  which  to  predicate  a  criminal  prosecutfon,  makes  such 
a  bargain  and  arrangement  as  Johnston  undoubtedly  did  in  this  case,  that  he 
Is  not  an  •accomplice,'  within  the  legal  meaning  of  Uiat  term;  and  therefore 
his  test! DQony,  for  the  purpose  of  being  relied  upon  by  the  jury,  need  not  be 
corroborated;  that  is,  if  a  person  is  an  accomplice, — one  engaged  in  perpetrat- 
Ingttie  crimecharged,  or  aiding  or  asBistlng  in  its  perpetration. — a  Jury  would 
have  no  right  to  convict  upon  his  uncorroborated  testimony;  but  in  tliis  case 
I  charge  you  that  Johnston  does  not  occupy  that  position  of  an  acoomplioeb 
under  this  recent  decision  of  the  court  of  appeals. .  I  do  not  wish  you  to  un- 
derstand from  what  I  have  said  that  you  are  not  the  sole  judges  of  the  credi- 
bility of  the  testimony  of  Johnston.  You  have  the  right  to  drtermine  the 
question  of  whether  his  testimony  is  entitled  to  credence  or  not. 

"Now,  upon  that  question,  is  there  anything  la  Jolinaton's  manner,  or  what 
Johnston  has  said,  or  in  any  transaction  with  this  defendant,  that  would  lead 
you  to  believe  that  he  has  willfully  and  corruptly  testified  to  what  is  folse. 
In  many  respects  he  Is  corroborated  by  the  defendant  himself.  In  some  re- 
spects he  Is  contradicted  by  the  defendant.  It  la  cUlmed  here  that  in  some 
respects,  that  where  there  is  a  contradiction,  It  is  not  on  any  material  matter. 
But  he  ifl  corroborated  by  the  defendant  bo  far  as  the  execution  of  the  order 
for  the  goods  or  labels  and  the  payment  of  the  money  is  concerned.  The 
defendant  corroborates  Johnston's  testimony,  and  there  is  no  serious  con- 
flict between  his  testimony  and  thatof  Johnston  iu  that  respect.  The  defend- 
ant's testimony  is  contradicted  In  some  respects,  and  it  Is  a  matter  for  you  to 
determine  whether  it  Is  on  any  material  matters;  and  if  it  becomes  a  question 
for  you  to  determine  his  credibility  in  addition  to  bis  manner,  and  the  nature 
of  his  evidence,  you  have  the  right,  and  it  Is  your  duty,  to  take  into  consid- 
eration that  he  is  liere  charged  with  the  commission  of  a  criminal  oftense. 
It  is  for  you  to  say  whether  that  would  furnish  a  sufficient  motive  or  induce- 
ment for  him  to  come  here  on  the  witness  stand*  and  testify  nntrnfy  In  respect 
to  any  material  fact  that  he  has  testlQed  to,  for  the  purpose  (tf  relieTlng  him- 
self from  the  position  in  which  he  is  placed. 

"Now,  gentlemen,  I  repeat  again  that  this  Is  an  important  case,  although 
it  Is  the  lowest  grade  of  crime.  If  this  man  is  guilty  of  this  offense,  he  is 
guilty  of  an  offense  which  is  a  very  serious  one  in  every  large  mercantile  com- 
munity, and  it  Is  one  for  which,  if  he  is  guilty  of  it,  he  ought  to  be  punished, 
not  only  for  the  purpose  of  preventing  him  from  the  continuous  violation  of 
the  law,  but  also  for  the  means  of  preventing  other  parties  from  indulging  in 
like  criminal  acts.  That  is  the  object  of  the  criminal  law,  and  the  object  of 
punishment  for  criminal  offenses.  Your  verdict  in  this  case,  therefore,  will 
be  *  guilty '  or  ■  not  guilty '  under  the  Qftii  and  sixth  counts  of  the  indictment, 
or  under  either  count.  If  you  find  him  guilty  under  the  fifth  count,  you  will 
say  so.  If  you  find  him  guilty  under  the  sixth  count,  you  will  say  that  you 
find  him  guilty  under  the  sixth  count.  If  you  find  that  he  not  only  forged 
and  counterfeited  the  labels,  but  also  bad  them  In  his  posaesaion,  knowing 
Uiem  to  be  forged  and  counterfeited,  you  will  find  him  guilty  under  both 
counts." 

A^st.  Diet.  Atty.  Davis,  for  the  People.  Benjamin  F.  Foster,  WiUtam  B. 
SUiaon,  Charles  C.  Qill»  and  Walter  L.  MaCorkte,  for  defendant 

The  jury  found  defendant  gnilty  of  having  counterfeit  labels  in  his  pOBses- 
slon,  and  was  fined  4350,  to  stand  committed  until  payment  of  the  flne.  No 
appeal  was  taken. 
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McBkide  o.  Tappkn. 
{fitqmmc  Court,  Oeneral  Tcttr,  Third  Department.  Umf  te,  1800.) 

8num  An  Cosbtablbb— Acnoits— SuBtriTonoii  of  IXDimxiTom. 

Wbwe  ft  ilteiiit,  in  an  utlon  against  him  for  an  volawful  aebtnre  of  proper^,  aad 
also  for  an  excesslTS  levy,  obtains  an  order  Babfltitattog  his  indemnitors,  uie  ex- 
ecution creditors,  as  defraiclantB,  and  requiring  Uiem  to  give  a  farther  bond  condi- 
tioned to  pay  any  Jndmnent  ^Intiff  msy  obtiuD  In  the  action,  and  the  refverssl  of 
Mioh  orderla  oppcwediqr  the  iBdamiiiton,thq]rean  not  be  heard  to  claim  that  th^ 
are  not  liable  nr  the  exeesdve  lerr.  beoanae  not  oororod  bgr  their  wriglnal  bond. 

Appeal  from  special  term,  Bensselaer  countj. 

Action  by  James  McBrlde  against  Sbepard  Tappen.  aherifl  of  Renaaelaer 
couDty,  for  tlie  levy  and  sale  of  platntift^a  property  upon  execution  issued 
against  him.  Defendant  moved  for  the  substitution  of  bis  Indemniton, 
Feter  and  Abraham  Van  Vechten,  aB  defendants.  From  an  order  granting 
the  motion  plaintiff  appeals. 

Argued  before  Lkarned,  F.  J.,  and  Landon  and  Mathah,  JJ. 

/.  V,  Ormebtft  for  appellant.    Orfn  0am&eU,  for  respondent. 

LuBiixD.  P.  J.  It  was  held  in  ffein  v.  Davidetm,  96  K.  T.  175,  tbal 
where,  under  an  attachment  against  one  Bice,  the  sherifT  had  levied  on  prop- 
erty which  the  plaintiff  Hein  claimed  to  belong  to  him,  the  indemnitors  of 
the  sheriff  might  be  substituted  for  ttie  sheriff  in  the  aeUoh  brought  against 
him,  and  be  might  be  discharged.  It  was  held  that  the  act  permitting  this 
was  conatituUoDal.  The  effect  of  this  decision  seems  to  be  that  one  wtu> 
commits  a  trespass  on  property  may  be  permitted  by  the  legislature  to  esc^M 
all  liability  for  bis  act  on  substituting  some  responsible  defendant.  We  are, 
of  conrae,  bound  by  the  decision,  though  we  cannot  agree  with  the  reason- 
ing. 

The  present  oase  presents  another  question  still.  The  plaintiff  sues  the  de- 
fendant, not  only  for  taking  the  plaintiff's  property  under  an  execution 
against  other  persona,  but  also  for  making  a  levy  on  the  plaintiff's  property 
which  waa  grossly  excessive,  and  for  ill^Uy  and  wrongfully  selling  plain- 
tiff's property  to  an  amount  more  than  sufficient  to  satisfy  said  execution. 
Tbe  learned  justice  before  whom  the  motion  was  made  said  that.  If  the  aob- 
atitotion  of  the  indemnitors  rested  in  the  discretion  ot  tbe  court,  he  ahoold 
refuse  It.  But  be  tliought  that  section  1421  was  now  mandatory.  The  plain- 
tiff urges  on  this  appeal  that  tbe  right  of  substitution  under  this  section  can 
«ily  apply  to  a  case  in  which  Um  IndemnitMS  would  be  liable  on  their  orig- 
tnal  bond*  If  the  action  should  bars  proceeded  against  the  slieriff,  and  a  re- 
covery should  have  been  bad  against  him.  He  further  urges  that,  tta  abase 
of  tbe  process,  by  exoessive  levy  and  the  like*  the  indemnitors  would  not  be 
UaUe,  and  therefore  should  n<A  be  substitated  la  such  a  case;  and  that  It 
would  be  contrary  to  principle  to  bold  the  indemnitors  liaUe  for  abuaa 
of  prooesa  by  the  sheriff  in  making  an  excessive  levy  and  the  like;  and  that 
benoe,  if  they  were  substibited,  the  phdntiff  could  not  recover  against  him 
for  sneb  abuse  of  process.  It  is  not  necessary  to  decide  how  this  would  be  In 
ease  the  Indemnitors  objected  to  the  snbetitntion.  In  tlio  present  oase,  the 
indemnitors  are  willing  and  desirous  to  be  substituted;  they  did  not  ^vpeal 
from  tbe  <nder;  and  they  opposed  tbe  revenal  of  it.  Furthermore,  the  inrder 
required  tbem  to  give  a  farther  bond  oondltluned  to  psj  any  Judgment  Uie 
^jdntiff  may  obtun  In  the  action.  It  seenis  to  us,  therefore,  tliat  on  this 
bond,  and  on  the  affirmative  acUon  of  the  indemnitors  in  favor  of  tlie  sabsti- 
totknn,  it  will  not  lie  with  them  to  say  that  th^  are  not  Uable  for  every  oanae 
of  aettm  art  up  in  the  comi^nt.  The  ordw  sbonld  be  afBrmedi  with  #10 
eoati  nad  printing  disborsemenn. 
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BABBBTT  v.  AmBBIOAN  X2LEPHONB  &  TeXEOBAFH  OO. 

{Supremt  Court.  Qmmral  Term,  Seaond  D^artmmit.  M»y  18, 1880.) 

Wsm — BXBTIOB  or  PbOOHB— Ck>RPOIUTIONS. 

Servioo  of  a  •ummons  against  a  telephone  and  telegraph  oompany  on  its  general 
•Dpetlntendent,  an  offloer  having  general  charge  ot  one  of  Its  departmenta,  li  a 
aerrioe  on  a  "managing  agent,  **  under  Code  Clvu  Proa  TS.  Y.  $  431,  proridlng  that 
serrioe  of  a  aummooB  upon  s  domestio  oorporatloa  must  be  made  by  dellrering  a 
oom  thereof  within  the  staM  "to  the  prosidAnt  or  other  head  of  the  oorporaUoo, 
•  «  «  or  a  tUwotoror  managing  agwt." 

Appeal  from  special  tenn,  KlDgi  conn^. 

Action  hy  CUriua  J.  Banett  agalnBttbe  Am^ean  Teleplume  A  Talegnph 
OnnpBBy.  Defendaot  appeala  ftom  an  orclcr  denying  its  motion  to  set  aside 
MTTiee  of  tbe  sammons. 

Argaed  befbro  Babkabi>,  F.  J.,  uid  Dtkhah  and  Fbatt,  JJ. 

IMvilte  Bgletton,  tor  appellant.    W.  B.  Teomam,  forrespondaat. 

DtkhaHi  J.  Tbe  defendant  in  tbto  action  Im  •  domesHe  ctvporation,  and 
tbe  actton  was  comnienced  by  the  personal  service  of  the  summons  on  tbe 
general  saperintendent  of  the  company.  Thereupon  «  matioa  was  made  to 
set  aside  tbe  same  becanse  it  was  not  In  accordance  with  the  proTlslmis  of 
the  Code  of  CKvil  Frooedurer  {ffesorlbing  tlie  manner  of  service  upon  a  domea* 
tie  corporation.  'That  motion  was  deniedt  and  the  defendant  has  appealed 
£rom  Uie  order  of  deni^. ' 

Tbe  provision  of  the  Code  respecting  the  service  of  proeess*  to  which  tbe 
d^endant  appeals,  Is  this :  '*Fersonal  servtoe  at  the  snmmons  opoa  a  Pend- 
ant, beingadomestlcoorporaUon,  must  be  made  by  dellTOriog  aoopy  thoreot, 
within  the  state,  •  «  *  to  the  president  or  other  lieaditf  the  eorpocation, 
the  secretary  or  clerk  to  the  corporation,  the  caahieri  the  treasurer,  or  a  di- 
rector or  managing  agent."  Code  CivU  Profc  §  481.  While  tUs  section 
shonld  be  reasonaWy  constmed,  like  all  other  laws,  yet  it  should  not  receive 
a  constrnction  which  would  place  unaecessaiy  obstruettons  in  tbe  W17  af 
commencing  actions  against  corporations.  Those  intangible  bodies  must  al- 
ways act  throngfa  agents;  and  they  must  also,  neeessarUy,  bereacbedOirottgh 
officers  or  agents.  Service  of  process  most  be  made  upon  some  peison.  ud 
t3te  object  of  tlie  l^Matnrc  was  to  provide  for  such  service  upon  an  oiBeer  or 
^nt  of  the  company  who  should  be  charged  with  some  general  daty,  and 
have  some  general  control  of  tbe  aAUrs  of  the  corporattott.—4ne  who  shoold 
oecnpy  a  position  of  responsibility,  and  have  an  knterast  in  tlie  general  man- 
agement and  prosperity  of  the  oompany;  tbe  whole  end  and  aim  being  to  have 
the  process  placed  in  the  hands  of  a  responsible  person,  who  would  yield  at- 
tention to  the  same,  so  that  tbe  company  miglit  suffer  no  dehialt,  and  soa- 
tain  no  injury.  It  ia  not  essential  to  the  satisfaction  of  the  statute  that  ttae 
person  served  should  have  tbe  entire  charge  or  control  of  the  coriioratioa  or 
of  its  business.  If  heaustains  sufficient  charactfo-  and  rank  to  render  It  roa- 
sonably  certain  that  the  corporation  will  be  apprised  of  the  service,  thareqaira- 
ment  of  the  statute  is  answered.  In  this  case  the  service  was  made  per- 
sonally upon  the  general  superintendent  of  the  company;  an  officer  having 
the  general  charge  of  one  of  the  departments  of  tbe  corporation,  the  same  as 
the  treasurer  has  tbe  general  charge  of  his  deparbnMit,  and  the  secretary  haa 
the  general  charge  of  another.  The  service  so  made  was  as  certain  to  come 
to  the  knowledge  of  the  corporation  as  if  made  npon  tbe  secretary  or  treaa- 
arer,  and  service  on  either  of  tliose  officers  would  have  been  valid,  Iwyoiid 
doubt.  The  powers  of  the  person  served  in  this  case  were  broader  and  more 
general  than  those  of  tbe  person  served  In  tbe  eaaeof  PaZnwr  v.  I'tnnsyloania 
Co.,  35  Hun,  370;  and  we  held  the  service  sufficient  In  that  case,  and  onrdacis- 
ion  was  sustfUned  by  the  court  of  appeals.  99  N.  Y.  679,  mem.  In  tha 
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case  at  BoeJtgster,  etc.,  B.  Co,  TTno  Forft,  £.  (ft  IT.  A.  Co.,  4S  Hun. 
190.  serviea  of  process  open  a  division  eupeiintendent  was  held  sufficient. 
We  deem  the  service  in  this  case  sofflcient,  upon  principle  and  authority;  and 
lbs  order  should  be  aflbmedt  with  cost*  and  disborseiaeDts.  All  concur. 


(Supramc  Court,  Omeral  Term,  Second  Department,  Uar  U,  1800.) 

Dpi—  Thmat  or  PBOBBoimoH  at  Law. 

A  mortgage  proonred  from  a  mother  in  the  bellaf  that  bar  •on  had  bean  gaSU^ 
forgery,  and  would  be  proMcuted  unlass  aha  seewed  the  debt,  la  axeaatedna- 
der  doreaa.   Dtekajt,  J.,  olaaentlDg. 

Appeal  from  judgment  on  report  of  referee. 

Action  hy  Ami  K.  Strang  against  Catharine  Peterson  and  Henry  Fetarson, 
ber  husband,  and  Isabella  Whitney  and  Constant  White  as  administrators  of 
Seth  Whitney,  deceased,  to  foreclose  a  mortgage  executed  by  defendants 
terson.  The  issues  were  referred,  and  the  rSeree  reported  in  favor  of  d&> 
fendants,  finding  that  the  only  consideration  for  the  mortgage  was  to  save 
the  mortgagor's  son  from  a  prosecnllon  for  foigery  In  aslng  plaintiff's  name 
as  indorser  on  certain  notes,  and  ordered  a  dismissal  of  the  complaint.  Fioni 
the  Judgment  thereupon  entered,  plaintiff  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dysmas  and  Pratt,  JJ. 

Travte  dk  Smith,  for  appellant.   Bugene  B.  Travie,  tor  respondents  Fetor^ 
■on.  Blbert  P.  Jamee,  for  respondents  Whitney's  administrators. 

Pratt.  J.  It  is  entirely  dear  that  tlie  motive  impelling  Mrs.  Peterson  to 
make  the  mortgage  in  suit  was  her  belief  that  her  son  had  been  guilty  of 
forgery,  and  would  be  punished  crimioally  If  she  did  not  secure  the  deM. 
The  r^eree  has  found  that  the  son  was  thus  guilty,  and  that  a  prosecution 
tfaeretor  was  estopped  by  the  giving  of  the  mortgage.  There  is  abundant 
eridence  to  sustain  the  nferee'a  oonduslon.  It  is  now  suggested  by  plaintiff 
that  the  referee  was  in  error  In  this  finding;  that  he  should  have  given  faith 
to  the  testinwny  that  Peterson  was  authorized  to  place  Strang's  name  on  the 
Bote,  In  which  case  no  crime  had  been  committed,  and  the  course  of  Justioe 
was  not  Interfered  with  by  giving  tbe  mortgage.  But  such  facts  would  not 
make  tbe  mortgage  valid.  BfidU  v.  Slimmon,  26  N.  Y.  9,  is  authority  that 
fear  of  a  prosecution  of  a  nrar  relative  Is  such  duress  that  a  security  obtained 
by  means  thereof  cannot  stand.  Bayley  v.  waiiame,  4  Qiff.  63tt»  affirmed 
L.  K 1  H.  L.  200,  is  to  the  aaoa  effeet.  fleeb  also*  Fol.  Coot.  6$7.  Judgment 
aiBrmed,  with  costs. 

Babnabdi  P.  J.,  concun. 

Dtkman.  J.,  {diatenting.)  This  is  an  action  to  foreclose  a  mortgage  made 
klX  Oathurine  Fetenon  to  tue  ^aintiff.  Catliarine  Peterson  answered  tbe 
eoni^iiC,  setting  up  her  ooverture,  and  the  consequent  invalidity  of  the 
bond  and  mortfpwe,  and  denied  the  execution  of  woae  instruments  vith 
knowledge  of  their  character.  The  administrators  of  Seth  Whitn^  were 
afterward!  teooght  in  as  defendants,  and  the^y  served  an  answer  denying 
that  thoy  had  any  lien  upon  tbe  mortgaged  premises  subsequent  to  the  lien 
of  the  pbUntiff's  mortgage,  and  claiming  priority  of  lien  for  a  mortgage  which 
thcj^  bold.  In  this  slate  of  the  pleadings,  the  action  went  to  a  referee  to  be 
tried  and  determined;  and,  during  the  progress  of  the  trial,  Catharine  Peter- 
son and  the  adminiatrators  of  Whitney  were  permitted  by  the  referee,  against 
tbeobjection  and  exception  of  the  plaintiff,  to  amend  Uieiranswos  by  setting 
ap  fnukl  and  duress  in  the  procurement  of  the  bond  and  mortgage,  and  that 
ttoiy  WW0  obtained  and  executed  under  an  agreement  to  suppress  a  criminal 
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pTOseculion  for  forgerj  against  the  son  of  Catharine  Peterson.  The  trial 
was  then  continued  under  the  new  pleadings,  and  the  referee  decided  in  favor 
of  Uie  defendants,  and  diamiBsed  the  plaintiff's  Otunplalnt.  The  allowance 
of  the  amendment  to  the  answers  by  the  referee  upon  the  trial  was  clearij 
erroneous.  New  issues  were  thereby  introduced  into  the  case,  which  entirely 
changed  tlie  character  of  the  defense,  and  that  was  inadmissible  upon  the  trial. 

As  our  view  ottbecasewUl  require  a  reversal  (tf  the  judgment,  we  will  pro- 
ceed to  an  examination  of  the  merits.  We  will  make  no  further  examination 
of  that  error,  however,  as  our  view  of  the  whole  case  is  essentially  different  from 
ttiat  of  the  referee  who  rendered  the  judgment.  The  material  facts  are  these: 
Herman  F.  Peterson,  the  son  of  Catharine  F.  Peterson,  the  mortgagor,  was  a 
butcher,  and  prior  to  March  13, 1880,  the  dateof  the  mortgage  in  question,  Her- 
man becameindebted  to  Benet  Millerand  Edward  B.Brady4ti  considerable  sums, 
for  cattle  purchased  of  tbem,  respectively,  and  for  such  indebtedness  be  had 
made  his  promissory  notes  to  each  of  them,  payable  to  theorder  of  the  plaintiff. 
Ami  K.  Strang,  and  indorsed  them  himself  with  the  name  of  Strang,  and  de- 
Uvered  the  same  to  Miller  and  Strang,  respectively.  Such  indorsements  were 
forgeries.  When  It  became  known  that  Strang  denied  the  authenticity  of  the 
indorsements  upon  these  notes,  the  holders  began  to  demand  payment  or  se- 
curity, and  used  language  indicative  of  a  purpose  to  invoke  the  aid  of  the 
CTlmlnal  law  if  some  arrangement  was  not  made  for  the  payment  of  their 
claims.  Under  pressure  of  those  circumstances.  Herman  endeayored  to  in- 
duce Strang  to  take  an  assignment  of  some  claims  of  his,  and  assume  the 
payment  of  the  notes,  which  Strang  declined  to  do.  Then  Strang,  at  the  re- 
quest of  Herman,  had  an  interview  with  his  m<^er;  and  an  arrangement 
was  made  by  which  she  was  to  give  Strang  a  mortgage  upon  her  property, 
and  he  was  to  undertake  the  payment  of  the  notes.  In  pursuance  of  that 
arrangement  the  mortgage  in  suit  was  executed,  and  delivffled  to  Strang,  and 
he  paid  the  notes.  Upon  this  subject  the  finding  of  tiie  referee  Is  that  ^rang 
called  upon  the  mortgagor  to  learn  if  she  would  give  him  a  mortgage  oo  her 
real  estate  to  secure  him  for  his  indorsement  of  the  notes,  and  she  finally- 
consented  to  do  so.  The  referee  has  found  that  the  bond  and  mortgage  were 
made  under  an  agreement  that  thedr  execution  would  prevent  the  prosecu- 
tion of  her  son  criminally  for  the  forgeries  of  the  indorsements  of  Strang,  and 
that  the  parties  Interested  in  such  notes  would  refrain  from  such  proeeou- 
tion,  and  that  the  only  consideration  to  her  for  giving  the  bond  and  mortgage 
was  to  save  her  son  from  such  prosecution. 

Assuming,  as  we  may,  that  the  referee  Intended  to  find  that  the  execution 
of  the  bond  and  mortgage  was  induced  and  obtained  by  threats  of  imprism- 
ment  of  the  son  of  the  mortgagor,  then  she  could  avoid  those  instruments  if 
they  had  been  given  to  the  cr^itors  of  her  son  to  secure  the  payment  of  his 
liabilities  to  them.  Adama  t.  Bank,  116  N.  Y.  606,  28  E.  Bep.  7;  Sadie 
V.  summon,  26  N.  Y.  9.  This  case,  however.  Is  nut  like  that  of  Adams,  and 
others  of  a  kindred  character;  for,  In  all  thme  cases  where  the  doctrine  has 
been  applied,  the  threats  of  arrest  have  proceeded  from  the  creditors,  and  the 
payments  have  been  mHde  or  the  securities  executed  to  tbem.  Here  the  esse 
is  very  different.  Strang  had  nothing  at  stake,  and  no  reason  to  Institute 
criminal  proceedings  ag^nst  Herman.  The  aputiuus  paper  was  not  passed 
upon  him,  and  the  forgery  gave  him  no  concern.  If  the  criminal  law  waa 
to  be  set  in  motion,  the  creditors  alone  were  interested  in  its  movement. 
He  simply  agreed  to  assume  the  payment  of  the  notes  upon  receiving  seenritT^ 
for  the  assumption  of  such  liability.  In  substance  and  legal  effect,  he  agreed 
to  make  a  loan  of  money  to  discharge  the  debts  evidenced  by  the  notes,  and 
he  made  the  loan  In  reliance  upon  the  security  he  received;  and  the  purpose 
of  the  loan,  or  the  use  to  which  the  money  was  to  be  appropriated,  was  a  mat- 
ter of  enUre  indifference  to  him.  Suppose  the  bond  and  mortgage  bad  been 
made  to  another  person.   Th^y  could  not  be  avoided  because  tlieir  exeontion 
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was  indooed  bra  desire  to  raise  monejto  prevent  the  arrest  and  imprison* 
meot  of  the  son  of  the  mortgagor.  And  we  suppose  the  same  rule  applies  to 
Strang.  He  has  been  induced  to  make  a  loan  in  reliance  upon  ihe  bond  and 
moTt^ige;  and  the  mortgagor,  having  thus  obtained  his  money,  should  not  now 
be  permitted  to  repudiatt;  the  transaction.  The  question  of  priority  between 
the  two  mortgages  must  be  settled  upon  another  trial.  It  must  be  borne  in 
mind  that  this  ts  not  a  case  of  the  composition  or  compounding  of  a  felony, 
sod  the  decisiuu  proceeds  upon  no  such  ground,  and  is  not  in  hostility  to  the 
dedsions  in  the  cases  where  that  quesUon  has  been  involved.  The  judgment 
iboold  be  nrwsedi  and  a  new  teial  granted,  with  eosta  to  abide  the  event. 


In  r»  Camp,  (three  oases.) 
iStupnam  Court,  OeMral  Term,  Stoond  DtpanHMiA  May  11^  UNl) 
L  OoiaoiAir  Axs  WABZh— AoooimTiKG-'LiifiTATioir  ov  Aonoit. 

Lapse  of  tine  alnoe  the  majorltf  of  award  will  not  bora  petition  to  oompeltbe 
gnardiui  to  aooonnt,  when  the  guardian  has  kept  the  fund  separate  from  lus  own 
propertT,  and  has  never  informed  the  ward  of  ita  Ti***"*^  ud  has  in  no  mj  ra- 
pndlatea  or  denied  the  tnist  AfflnnlngSlT.T.  Snpp.  886. 
1  Sun— Ebtoppil  to  Dknt. 

A  father  was  appointed  general  guardian  of  hii  children  to  enable  him  to  obtida 
the  amount  of  an  award  la  prooeedmn  to  oondemn  land  owned  by  their  mother  at 
the  time  of  ber  death,  and  he  received  the  money  In  pursuanoe  of  tbe  appointment, 
and  receipted  therefor  aa  guardian.  Held  that,  if  be  had  or  claimed  any  personal 
Interest  in  the  fund  so  received  by  htm,  it  was  hia  duty  to  have  at  onoe  asserted  it ; 
■ad,  having  failed  to  do  so,  he  oonld  ntn,  after  the  fund  had  beu  oonverted  to  hia 
owe  uae,  and  lost,  set  up  an  adverse  olalin  to  any  portion  ot  the  numay  in  oontra 
Tentiou  of  bia  trust. 

8.  RSBULTIWO  TaCBT— CoHTKTAKCE  BT  HCSBAND  TO  WlTB. 

Notmstresultatoahnabondfromhiioonveyanoeof  land  to  his  vrlfaasaoover. 
Ai^ieal  firckm  somite's  oonrt.  Kings  county. 

Patitioiis  MTerally  by  William  C.  Camp>  Mary  £Ua  Camp,  and  Jnlia  A. 
Tebbetts,  waidB  ot  Calvin  B,  Camp,  for  an  aooounting.  Both  parties  appeal 
from  tbe  decree.  For  former  report,  see  3  N.  Y.  Snpp.  335. 

Aigned  before  Babnabd.  P.  J.,  and  Dtkhan  and  Fbatt*  JJ. 

JemUngt  dk  /IiwmU*  {Joteph  B.  Ohoat$,  of  counsel,)  for  petitionera.  W. 
C.  BetthsTt  tot  defendant. 

Dtkkan,  J.  This  was  a  proceeding  to  procure  an  accounting  by  the  guard- 
ian of  the  petitioner,  and  other  children  ot  the  respondent,  Calvin  B.  Camp. 
The  facts  set  up  by  the  petition  were  not  denied  In  any  material  respect, 
and  the  following  facts  can  be  gathered  therefrom.  The  mother  of  the  pet!- 
tioner,  and  the  wife  of  Calvin  B.  Camp,  died  intestate  on  the  25th  day  of  Oc- 
tober, 1866,  seised  and  possessed  of  certain  real  estate  In  the  city  of  Brooklyn, 
leaving,  her  surviving,  Calvin  B.  Gamp,  ber  husband,  Jauies  B.  Camp,  Will- 
iam C.  Camp,  Julia  Adelaide  Camp,  and  Mary  Ella  Camp,  her  only  children 
and  heire  at  law.  James  B.  Camp  afterwards  died  intestate,  unmarried,  and 
without  children.  Prior  to  the  death  of  the  mother  of  the  petitioners,  pro- 
ceedings bad  been  taken  by  the  city  <rf  Brooklyn  to  condemn  one  ot  the  lots 
owned  bj  ber;  and  such  proceedings  were  pending  at  the  time  of  her  death, 
and  subeequently  resulted  In  an  award  to  the  petitioner,  and  his  brotlierand 
siston,  of  926,000  for  their  interest  in  the  real  estate  so  taken.  At  the  time 
of  such  award  the  petitioner,  and  bis  br<^her  and  sisters,  were  minors;  and 
Calvin  B.  Catnp,  In  order  to  enable  him  to  obtain  the  amount  of  said  award, 
was  appointed  gener<il  guardian  of  the  petitioner,  and  his  brother  and  sisters, 
bysqtarate  proceedings  in  the  surrogate's  court,  on  tlie  I7thday  of  February, 
1868.  tinder  and  by  virtueof  such  appointmentas  guardiun,  Calvin  B.  Camp 
received  from  the  comptroller  of  the  city  of  New  York  the  sum  of  926,000  on 
the  IStb  day  of  February.  1868,  being  the  amount  of  such  award,  one-quarter 
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of  whioh  fadonged  tothepeUtionn.  Theeomptroner*8wamiit  wMdnvnto 
Mr.  Camp  as  ffeneral  goHrdlan,  and  he  receipted  fortbeaameinthat  eapad^. 
Prior  to  the  oommnicenient  of  these  proceedliiirs,  no  inventory  bad  been  filed, 
and  no  portion  of  the  sum  received  had  been  p^d  over  to  the  petitioner  by 
his  guardian;  and  the  petitioner  had  learned  the  facts  only  within  a  abort 
Ume  prior  to  the  institution  of  these  proceedings.  Snbeeaoenttyt  and  nnder 
the  deddon  of  the  general  term  of  the  supreme  eonit,  (8  N.  Y.  8upp.  385,) 
the  goaidlan  filed  his  account  in  this  proMedIng  as  g<nietal  gaaidlan  of  tt» 
petitioner.  In  which  the  guardian  acknowledged  the  lecdpt  ofthe  $26,000  In 
question,  and  made  no  attempt  to  set  np  spec!  fie  items  ^Imed  to  hare  beca 
paid  upon  account  of  the  petitioner,  or  ms  brothers  and  sisters,  out  of  the  said 
sum  reeeiTod  by  him  as  their  guardian;  but  he  did  claim  as  an  otEwt  against 
his  liability  as  such  guardian  certain  sums  therein  stated  to  have  been  paid  by 
him  towai^  their  support.  The  petitioner  filed  objeetknu  to  sod)  account, 
and  the  matter  was  nferred  by  the  surrogate  to  a  referee,  to  examine  the  ac- 
count* and  determine  the  questions  arising  upon  tba  aetUement,  and  report 
thneon  to  Uie  aunogate.  Upon  the  hearing  befWe  the  referee,  it  was  ad- 
mitted that  the  sum  of  $26,000  had  been  received  by  Mr.  Gamp  aa  ttie  general 
guardian  at  his  four  children,  and  that  he  bad  never  accounted  for  the  same; 
and  the  questions  before  the  referee  related  to  the  Talidity  of  the  several  Items 
of  ezpenees  oharged  against  the  said  trust  fund  In  his  account  The  facts  as 
we  have  stated  them  were  substantially  admitted  by  the  guardian  befbre  the 
referee,  and  were  not  materially  changed  or  modified  by  tlie  testimony  there 
taken.  The  referae,  while  holding  that  the  guardian  became  liable  toaocount 
for  the  fund  so  received  him  as  such  guardian,  further  held  and  decided 
that  he  would  have  been  entitled  to  a  life-interest  In  the  fund  when  he  re- 
ceived it,  and  was  entitled  to  credit  for  the  value  of  such  life-Interest  ac  the 
time,  and  was  liable  only  for  the  value  of  the  remainder  at  tliat  time,  with 
interest  tliereon;  and  he  directed  judgment  for  the  petitioners  accordingly. . 
The  report  was  confirmed  by  the  surn^te,  and  an  appeal  was  taken  from 
the  decree,  by  the  guHrdtan,  to  the  general  term.  The  petitioner  lUso  ap- 
pealed from  that  portion  of  the  decree  which  limited  the  recovery  of  the  petf- 
tioDers,  and  allowed  the  guardian  for  his  life-Interest  in  the  fund. 

The  points  relied  upon  by  the  guardian  upon  this  appeal  are:  Fint.  The 
statute  of  limitations.  Second.  The  fact  that  the  property  which  was  taken 
by  the  city  did  not  actually  belong  to  hia  wife,  but  had  been  conveyed  to  her 
as  a  cover,  and  was  held  by  her  as  trustee  for  himself,  and  that,  therefore, 
the  whole  of  the  award  made  by  the  commissioners  belonged  to  him,  and  his 
children  had  no  Interest  therein.  Third.  That  the  guardian,  as  tenant  by  ttie 
curtesy,  had  a  life-estate  in  the  $26,000  paid,  and  could  not  become  liabfe 
therefor  until  after  his  death. 

The  first  point,  respecting  the  statute  of  limitations,  has  already  been  pre> 
sented  to  this  court,  and  decided  ag^nst  the  guardian,  in  these  same  proceed- 
ings.  8  K.  Y.  Supp.  885. 

In  respect  to  the  second  point,  It  is  sofflclent  to  say  that  the  guardian  can- 
not  now  be  heard  to  question  the  legal  title  of  bis  wife,  even  assuming  the 
facts  claimed  by  him  to  be  true,  of  which  there  is  no  proof,  the  testimony 
offered  in  proof  of  that  auction  having  been  properly  rejected  by  the  referee; 
and.  even  if  the  foct  was  as  the  gnardlan  now  claims,  no  trust  resulted  to  him 
from  such  a  conveyance. 

Upon  this  appeal,  therefore,  and  the  appeal  of  the  petitioner,  we  have  to 
consider  the  claim  of  the  guardian  to  a  life-estate  In  the  fund  received  by  htm 
from  the  city  of  Brooklyn.  Upon  all  the  facts  in  this  case,  the  only  legiti- 
mate conclusion  to  be  reached  is  that  the  entire  sum  In  question  was  awanled 
to  the  children  of  the  guardian  as  compensation  for  their  damages  in  the  con- 
demnation proceedings,  and  belonged  absolutely  to  them.  The  award  waa 
made  to  the  peUtloner,  and  hla  brothns  and  sisten.  The  comptroller^  war- 
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nnt  was  drawn  to  Mr.  Oamp,  the  generd  gaarcUan,  and  lie  received  the  same, 
and  gsv«  a  written  ackaowledgment  therefor  as  each  guardian.  He  was  ap- 
pointed the  genenit  guardian  for  the  purpose  of  receiTing  the  monej.  He  did 
reoetre  the  ume  the  next  day,  In  pntaaaace  of  snch  appointment;  and  hfs 
{meat  claim  ia  entirely  inoonsistent  with  his  conduct  the  time  of  his 
i^polntment  as  aucb  guardian  down  to  tlie  time  of  the  vendition  of  his  account 
in  paraiutnce  of  the  judgment  of  this  court.  If  this  gnardian  had,  or  claimed 
to  hare,  any  personal  Interest  in  the  fund  so  received  by  him  adverse  to  bis 
ioterest  as  the  guardian  and  trostee  of  his  children.  U  became  his  duty  at  once, 
npon  the  reo^pt  of  the  fund,  to  assert  such  interest,  and  hare  it  adjusted  ;ind 
set  apart  to  them;  but  he  never  in  any  way  asserted  any  claim  to  a  personal 
ii^resk  in  the  fnnd  imtil  after  it  had  been  converted  to  his  own  use,  and  lost. 
He  occapied  a  place  of  trust  and  confidence,  received  the  fund  in  the  capacity 
of  a  trustee,  and  he  should  noi  now,  at  tliis  late  day,  be  permitted  to  set  up 
an  advene  claim  to  any  portion  of  the  money  in  contravention  of  his  trust. 
The  referee  shoald  have  found  in  favor  of  the  petitioner  in  each  of  the  pn>> 
ceedings  for  the  full  amount  of  96,500,  with  interest;  and  the  decree  should 
be  modified  by  increasing  the  amount  to  $25,000,  instead  of  the  amount  so 
rtported  dae  by  the  referee,  and  aa  so  modified  the  decree  should  be  affirmed, 
with  ooste.  All  eoDoar. 


Jambs  v.  Sauuis  «t  ak 
(Suprema  Court,  General  Term,  Second  Department  M*y  U,  189a) 

neaWATS— EVTABLIBHMBIIT  BT  IJSBB. 

Urn  M.  Y.  1886, 0.  e,  provldlBg  far  highways  by  oserfor  90  yoarB  In  the  ooantiM 
of  Buflblk  aad  Queeaa,  tm  mediately  apon  its  takuut  efleet,  ooaverts  roads  In  those 
oonntles  whioh  had  been  previously  used  the  pnuioss  thoroBffhXsres  ftnrMjears 
faito  pabUe  hlffhwi^  by  opentloB  of  law. 

Appeal  £rom  a  Judgment  on  report  of  referee. 

AcUoQ  by  David  H.  Jamea  againrt  Isaac  Sammla  and  ottam.  From  a  jodg' 
nwnt  entered  in  favor  of  deftadante  the  plaintiff  appeals. 

Argued  before  Babmabd,  P.  J.,  and  Dtkmak  and  Pratt,  JJ. 

Charlet  Stnet,  for  appellant,  (horgt  C  Beadriekaoa,  If*  8,  Ataimr^ 
and  W,  B,  Codliuff,  for  respondentiL 

Dtxhav,  J.  This  is  an  aetira  fbr  trespass  on  land  fbr  taking  down  a  fenee 
near  the  residence  at  the  plaintiff,  and  ttiedefense  ia  based  apon  the  exfstmee 
of  a  highway  upon  which  the  fence  so  removed  was  an  ^icroaohment.  The 
trial  was  before  a  referee,  to  hew  and  determine  Uie  action,  and  he  deeded  in 
favor  of  the  defendants.  He  fbund  Uiat  the  land  from  which  the  fence  was 
removed  was  a  public  hlgbwi^,  and  had  been  used  as  suoh  continuously  tor 
at  lesst  40  years  prior  to  the  time  of  the  erection  of  the  fence,  in  18G9.  and 
that  the  fence  was  an  encroachment  and  obstruction  on  snch  h^hway.  He 
then  found  that  the  defendants,  Isaac  Sammis,  Charles  A.  Bitter,  and  Vhlt> 
son  IL  Smltb,  were  oommisslouers  of  high  ways  on  the  23d  day  ot  Hay,  1887, 
when  the  aeis  d  wbicb  the  plaintifl  complains  In  this  action  were  coinmitted, 
—were  oommissloners  of  highways  of  the  town  of  Huntington,  where  the 
premlaca  oi  the  plalntilf  are  sitoated;  that  the  bl^way  bounding  the  plaln- 
tifTs  farm  on  the  sooth  had  been  used  as  a  public  hlgbwf^  continuously  tor 
at  least  40  years  prior  to  the  erection  of  the  fence  In  question;  that  on  orabout 
tbe  7tb  day  of  September,  1885,  Sdah  Smith,  Charles  A.  Bitter,  and  Jonathan 
Jarvis  were  tbe  commissionen  of  highways  of  the  town  of  Huntington,  and 
duly  aaeertained,  deaorlbed,  and  entered  on  record  in  the  town-den's  office 
<A  that  town  sodi  highway;  that  the  fen<»  of  the  plaintiff  encroached  upon 
tbe  Ugbway,  and  Um  last-named  commissioners  on  the  29th  day  oi  Marcdi, 
1886,  made  an  order  ascertaining  and  properly  describing  and  defining  eudi 
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•ncroacbment,  and  on  the  Ist  day  of  April,  1886,  serred  the  same  on  the 
plaintiff,  with  a  proper  notice  requiring  liim  to  reraove  the  fence,  whidi  be 
neglected  and  refused  to  do,  and  then  the  Hrat-naoied  oommiBsionera,  on  tlie 
28a  day  of  May,  1887,  made  an  order  requiring  the  defendant  James  Kirby, 
who  was  the  overseer  of  highways  for  the  road-district  where  the  highway  was 
situated,  to  remove  suoh  fence,  and  the  same  was  removed  under  that  order; 
and  such  removal  constituted  tlie  trespass  complained  of  by  the  plnintiff  in 
this  action.  All  these  findings  of  tiie  referee  are  sustained  and  sopported  by 
evidence  which  was  snbstantially  uncontradicted,  and  we  find  them  entirely 
satisfsctoiy,  and  snfflcimt  to  JostlQr  the  Judgment  from  which  this  appeal  Is 
taken. 

The  plaintiff*  however,  seeks  to  escape  tma  the  effect  of  the  proceedings  itf 
the  highway  commissioners  tor  the  removal  his  fence  by  an  appeal  to  the 
old  highwi^  law.  known  as  the  "Long  Island  Counttes  Act,"  passed  in  1789, 
in  which  there  was  no  provision  for  a  highway  by  oser.  That  statute  wa& 
amended  in  1830  and  In  1863.  Then  the  act  of  1830,  and  the  amendments 
thereto,  were  repealed  by  chapter  514  of  the  Laws  of  1864,  and  an  effort 
was  made  by  tlie  second  section  of  that  act  to  extend  the  provisions  of  the 
Bevised  Statutes  relative  to  highways  and  bridges  to  the  counties  of  Suffolk 
and  Queens.  The  effort  failed,  however,  by  reason  of  an  erroneous  reference 
to  the  Utie  of  the  Bevised  Statutes;  the  reference  being  to  title.  2,  instead  of 
title  1.  That  error  was  cured  by  chapter  6  of  the  Laws  of  1866,  by  wbidi 
it  was  enacted  that  the  provisions  of  title  1,  c.  16,  pt.  1,  of  the  Bevised 
Statutes,  and  all  acts  amending  or  repealing  same^  rriating  to  hlgbw^ra 
and  bridges,  were  extended  and  made  applicable  to  the  counties  of  Suffolk 
and  Queens.  Tlie  effect  of  the  extension  of  the  provisions  of  the  Bevised 
Statutes  rehrting  to  roads  and  bridges  overtbecounties  of  Suffolk  and  Queens 
was  to  make  the  road  in  question  a  puUlc  highway.  The  contention  of  the 
idalntiff  iB  that  the  highway  in  queslion  conld  not  have  been  established  by 
user  unless  It  had  been  used  as  such  for  20  years  prlw  to  1797,  and  that  in- 
slstanoe  is  based  upon  the  l/mg  Island  counties  act,  and  the  amendments 
thereto,  and  the  fact  that  the  provisions  of  the  Bevised  Statutes  respecting 
highways  bad  no  operation  in  Suffolk  county  prior  to  1866.  This  argument, 
however*  is  fallacious;  and  its  fault  lies  In  the  failure  to  recognize  the  affect 
of  the  extension  of  the  Bevised  Statutes  to  the  Long  Island  counties.  When 
that  extension  was  made.  In  1866.  the  road  in  question  was  in  existence,  and 
bad  been  used  as  a  thwoughftun  for  mora  than  30  years;  and  it  was  imme- 
diately converted  into  a  public  highway  by  i^ieration  of  law,  and  it  was  such 
when  the  fence  in  question  was  ere<^  and  set  within  its  Umita.  in  1869. 
Sueh  fence,  therefore,  constituted  an  encroachment  when  it  was  built  on  the 
street,  and  its  removal  might  have  been  secured  by  some  proceeding  known 
to  the  law.  If  it  be  true,  as  the  plaintiff  contends,  that  me  fence  could  not 
have  been  removed  at  that  time  by  proceedings  for  an  encroachment,  because 
the  highway  had  not  been  laid  out  under  the  Bevised  Statutes,  it  Is  equally 
true  thiit  the  statute  was  amended  hy  chapter  246  of  the  Laws  of  1878  so  as 
to  includo  all  highways;  and  that  act  avoided  the  difficulty  which  bad  bera 
found  to  exist  under  the  former  statutes,  and  provided  for  the  removal  of  ob- 
structions and  encroHchments  from  roads  which  had  been  laid  out,  or  ascer- 
tained and  described  and  entered  of  record,  and  also  from  nil  roads  not  re- 
corded which  have  been,  or  sliall  have  been,  used  as  public  highways  for  20 
years  or  more.  That  statute  became  applicable  to  the  road  in  question  im- 
mediately upon  its  enactment,  and  clothed  the  highway  commissionets  with 
the  power  which  they  exercised.  It  must  be  remembered  that  it  was  not  the 
proceedings  of  the  commissioners  that  made  the  road  in  question  a  public 
highway.  That  office  was  performed  by  the  statute  when  the  road  had  been 
used  for  more  than  20  years,  independent  of  any  judgment  of  the  commis- 
doneis.  The  erection  of  the  fence  was  wrongful  from  the  beginning,  and 
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tbe  statote  of  1878  furnished  an  additioDHl  means  for  its  removal,  wlilcb  was 
available  as  soon  as  it  was  provided.  It  was  an  additional  remedy  for  an  ex- 
isUng  evU.  The  plaintiff  had  no  right  to  maliitHin  the  fence  where  It  was. 
and  nerer  had,  and  It  was  at  all  times  subsequent  to  its  erection  subject  to  re- 
muval;  and  the  claim  of  the  plaintiff,  that  It  could  not  have  been  removed 
when  it  waserected,  cannot  be  allowed.  Its  removal  oonld  have  been  seonred 
at  any  time  by  ai^ropriate  legal  proceedings. 

Tbe  plaintiff  endeavws  to  raise  some  obje<^on  to  the  order  of  tbe  commis- 
tiODers  ioe  inde&nlteness  or  uncertainty,  bat  he  can  make  no  attack  upon  any 
of  those  proceedings  in  this  action.  They  stand  for  the  justiflcation  of  tbe 
ai^oa  taken  under  them,  and  they  are  valid  and  effectual  until  they  are  set 
s^e  on  review.  The  plaintiff  chafes  the  defendants  with  a  wrongful  tres- 
pass on  his  land,  and  their  JustiQcation  is  complete  when  they  show  that  the 
premises  which  they  entered  did  not  belong  to  the  plaintiff,  but  bad  been  for 
along  time  a  public  highway,  which  tbey  cleared  from  encroachment  in  the 
manner  provided  by  law. 

Ottr  conclusion,  therefore.  Is  that  the  road  in  question  bad  been  used  by 
Uie  public  for  more  than  20  years  prior  to  1865,  when  the  provisions  of  the 
Revised  Statutes  relating  to  rrads  and  bridges  were  extended  over  the  coun- 
ties of  Suffolk  and  Queens;  that  immediately  upon  such  extension  the  road 
became  a  public  highway  by  operation  uf  law;  that  when  the  fence  removed 
by  tbe  defendants  was  set  out  upon  tbe  highway,  in  1869,  it  became  an  un- 
lawful encroachment  thereon,  and  its  removal  might  have  been  procured  at 
anytime  by  the  means  and  measures  provided  bylaw;  that  the  statute  of 
1878  provided  another  means  for  the  removal  of  the  fence,  which  was  adopted 
by  the  defendants;  that  the  plaintiff  never  tiad  any  right  to  the  continnation 
of  the  fence,  and  can  maintabi  no  action  against  the  commissioners,  and  those 
acting  under  them,  for  its  removal.  The  exceptions  present  no  error,  and 
the  judgment  should  be  affirmed*  with  costs.   Ail  concur. 


Van  Tassel  e.  Debbbnbaoher,  County  Treasurer. 
(Supreme  Court,  General  Term,  TMrd  Department.  Hay  36, 1890.) 

L  Ttnnra — ^Taxatiok— Raiiaoad  Aid. 

Laws  N.  T.  1869,  c.  907,  1 4,  aa  amended  bv  Iaws  1671,  a  288,  providing  that  all 
taxea.  ezeept  sobool  and  road  taxes,  collected  for  the  ensuing  80  years  by  any  town, 
"OD  the  asBMsed  valuation  of  any  railroad, "  for  which  said  town  has  lasoed  bonds, 
shall  be  paid  over  to  the  oonnty  treasnrer  to  redeem  snoh  boada,  applies  to  renewal 
bonds  issued  to  refund  the  original  bonds  as  they  fell  due,  though  the  railroad  baa 
been  sold  nnder  a  mortgage,  and  porohased  by  another  company. 

1  Siva— GRnvAL  Aim  Spbciai.  Laws. 

By  Laws  N.  T.  187D,  a  7QS,  amending  Laws  1868,  o.  811,  so  as  to  provide  by  taxa- 
tltn  a  sinking  fund  aniBaaient  to  at  matnri^  bonds  issued  tn  aid  of  the  WaUklll 
Valley  Bail  road,  it  was  not  tbe  intention  of  tbe  legislature  to  supenede  the  pro- 
Tision  made  by  the  goDeral  aot  of  1860,  but  merely  to  give  an  additional  fund  for 
the  pajment  of  said  bonds. 

Appeal  from  Ulster  coanty  court. 

PMltion  by  William  P.  Van  Tassel  against  John  Derrenbacher.  conn^  trees- 
arer,  to  require  him  to  apply  the  sum  of  $1,453.08,  tieing  the  amount  of  taxes 
(except  road  and  school  taxes)  levied  and  collected,  and  paid  to  tbe  treasurer, 
on  the  assessed  valuation  of  the  Wallkill  Valley  Bailroad  in  the  town  of  Bos- 
endale,  in  Ulster  county,  for  the  year  1887,  towards  the  redemption  of  the 
bonds  issued  by  said  town  to  aid  in  the  conatructlon  of  said  railroad.  By 
chapter  880,  Laws  1866,  amended  by  chapter  311,  Laws  1868,  certain  towns, 
inelndiDg  tbe  town  of  Roseudaie,  were  authorized,  upon  complying  with  the 
provisions  of  said  acts,  to  take  stock,  and  issue  bonds  therefor,  in  aid  of 
the  construction  of  the  WallklU  Valley  Railway.  The  town  of  Rosendale  did 
comply  with  such  provisions,  and  such  proceedings  were  had  under  said  acts 
u  resulted  in  tbe  subscription  in  behalf  (tf  the  town  for  the  stock  of  tlie  mil- 
v.lOK.Y.8.no.2— 10 
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VB7  company,  and  the  iBsue  of  tbe  bonds  of  the  town,  in  the  sum  of  $92,800 
the  bonds  bearing  date  April  1.  1869.  The  railroad  was  built  through  tb 
town,  and  tbe  piweeds  of  the  bonds  upplied  In  aid  of  its  construction.  Sec 
tion  4  of  chapter  907,  Lftws  1869,  amended  by  chapter  28S,  Laws  1871,  pro 
Tides  that  "all  taxes,  except  school  and  road  taxes,  collected  for  the  next  thlrt; 
years,  or  so  ronch  thereof  as  may  be  necessary,  in  any  town,  village,  or  city 
on  the  assessed  valuation  of  any  railroad  in  said  town,  village,  or  dty,  to: 
which  said  town,  village,  or  city  has  issued  or  shall  issue  bonds  to  aid  li 
Uie  construction  of  said  railroad,  shall  be  paid  over  to  the  treasurer  of  th< 
county,^  the  same  to  be  applied  hy  him  in  the  manner  prescribed  in  said  sec 
tion  for  tbe  redemption  of  such  bonds  issued  by  the  town.  In  case  of  thi 
failure  of  the  county  treasurer  to  comply  with  the  provisions  of  the  act,  Hnj 
tax-payer  of  the  town  may  apply  on  petition  to  the  county  judge,  who  maj 
make  an  order  directing  compliance  by  the  county  treasurer.  Of  theorigina 
bonds  issued  by  the  town  of  Boaendale.  at  the  time  of  the  commencement  o 
this  proceeding  98,000  of  tbe  principal  sum  remain  outstanding.  New  bond: 
to  the  amount  of  tU3.4O0  have  been  issaed  to  refund  to  that  amount  the  origi 
nal  bonds  as  they  fell  due.  The  balance  has  been  paid.  The  county  treasure 
refused  to  apply  to  the  sinking  fund  the  taxes  aforesaid  for  tbe  year  1887,  aw 
now  appeals  from  tbe  ordw  of  tbe  county  jodge  dtreeting  his  applieaticM 
thereof. 

Argued  before  Lkabnbd,  P.  J.,  and  Landon  and  Uathah,  JJ. 

A.  T.  CUarwater,  for  appellant.   Linson  ift  Van  Burm,  tor  respondent. 

Lamdon,  J.  Xesrly  every  question  presented  inthisclassof  cases  has  beei 
decided  adversely  to  the  county  treasurer.  Olarh  v.  Sheldont  106  N.  T 
104.  12  N.  E.  Rep.  841;  Strough  v.  aupenisora^  23  N.  £.  Bep.  552;  Brtdgw 
V.  Suptrvtgora,  92  K.  T.  570;  Vinton  v.  Supervison,  2  T.  Supp.  367 
if  and  V.  Supervisors,  81  Hun,  ^1.    The  following  only  are  now  urged: 

1.  Does  section  4  of  chapter  907,  Laws  1869,  Include  tbe  renewal  bonds! 
Bo  long  as  there  are  onUtandlng  sufflcieot  of  uie  original  bonds  to  absorb  thi 
taxes,  the  question  Is  not  material;  but,  If  material,  the  renewal  bonds  re 
new  the  original  debt  In  effect,  though  probably  not  in  form.  For  30  yean 
the  taxes  upon  the  railroad  are  applicable  to  the  payment  of  the  deU.  Sncl 
was  tbe  intention  of  the  legislature.  We  should  give  it  effect*  and  lagan 
the  substance,  rather  than  ttw  letteTi  to  the  and  tbAt  the  Intent  of  the  legl» 
lature  may  not  be  defeated. 

2.  The  WallkUI  Yalley  Railway  Company  defaulted  upon  Its  mortgage;  Uh 
mortgage  was  foreclosed;  the  railroad  sold,  and  became  tbe  property  of  Um 
WallkiU  Valley  Railroad  Company.  But  the  railroad  remains,  and  the  taxa 
applicable  to  the  sinking  fund  are  those  collected  upon.**the  assessed  v«ln» 
tion  of  tbe  railroad."  Change  of  title  or  of  name,  or  of  both,  does  not  ebmngi 
the  property  from  which  the  taxes  are  derived. 

3.  Chapter  880,  Laws  1866,  under  which  tbe  original  railroad  company  wai 
organized,  contains  provisions  looking  towards  the  liquidation  of  the  bondi 
issued  by  the  several  towns  in  aid  of  the  construction  of  tbe  railroad.  Thui 
the  dividends  upon  the  stock,  and  tlie  stock  Itself,  were  devoted  to  this  pur 
pose,  and  taxation  was  authorized  after  10  years  to  the  amount  of  5  per  cent 
of  tlie  principal  of  the  bonds,  to  the  end  that  the  bonds  might  be  paid  withii 
30  yeiirs  fromthelrdate.  Section  7of  ch:ipterSll,Laws  1868.  was  amended!^ 
chapter  762.  Laws  1870,  so  as  to  require  a  sinking  fund  to  be  provided  by  tax 
ation  every  year  after  10  years  from  the  date  of  the  bonds,  sufficient  to  pro 
vide  for  their  payment  at  maturity.  The  act  of  1868,  thus  amended  in  1870 
relates  solely  to  the  Wallkill  YuUey  Ilailroad.  It  Is  urged  that,  special  pro 
vision  being  made  by  the  act  of  1B68  for  tbe  bonds  to  be  issued  in  aid  of  tb 
construction  of  this  railroad,  the  general  provision  made  by  the  act  of  ISG! 
did  not  extend  to  these  bonds;  and  that  it  the  act  <^  1869  did  apply  befor 
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tke  art  of  1870,  araendatoiT-  of  the  seventh  srction  of  Uie  act  of  1868,  the 
ameiidmeDfe  vaa  the  latest  special  provIaloD  tat  the  protectkm  of  the  WallkiU 
Tall^  Railroad  town  bonds,  and  must  be  deemed  to  have  superseded  the  pn>- 
Tirion  made  by  the  general  act  of  1860.  But  the  general  and  special  acts  are 
consistent  with  each  other;  and  the  general  act,  by  Its  general  terma.  Includes 
the  bonds  In  quesUon.  The  object  all  the  acts  was  to  provide  security  and 
means  fbr  the  payment  of  the  bonds.  The  creditor  was  by  the  special  act  of 
1866  and  the  general  act  of  1869  siven  different  securities.  If  the  amend-^ 
ment  of  1870  increased  the  security  under  the  special  aet  of  1868,  It  could 
not,  certainly  in  the  absence  of  express  Ungnage  tothat  efleot.  take  away  any 
■•euritv  the  creditor  already  held  under  the  general  act  of  1860.  The  creditor 
was  at  liberty  to  accept  every  secnxl^tendmd  Mm;  and  ttie  leglriatnre  eould 
act.  without  Impairing  the  obligation  of  the  contract,  deprive  him  of  any  se- 
curity be  already  held,  unless  the  pledge  of  the  new  security  was  given  uid 
accepted  upon  condition  ot  a  ttiease  of  the  old.  These  acts,  providing  se- 
earfdes  for  payment,  are  In  the  nature  of  contracts  between  debtor  and  cred- 
itor; and  the  legislature  cannot,  as  in  the  case  of  ordinary  legislation,  super- 
Mde  at  wiU  the  earlier  by  the  later  act,  unless  the  later  act  provides  a  full 
equivalent.  Wediaeover  no  Intention  to  supersede  the  security  given  by  sec- 
tion 4  ef  the  aet  of  1869  by  the  amendment  In  1870  of  the  sarenth  section  at 
the  aet  of  1866^  Order  affirmed,  with  costa.  All  concur. 


(Supreme  Court,  General  Term,  Third  Department.  tCay  MBBi) 

PUAonie — Btll  oi  PAsnonuB»— Aotton  ok  Aooouht. 

A  Qomplalitt  aUegred  that  plalDtUt,  between  oertaln  datea,  rendered  defendaat** 
testator  aervtoes  a&d  adraneed  him  mone^  la  all  of  thevalaeof  |S,000;  thatthejad- 
Jnsted  tbelr  aoooanta  at  IB,000,  and  aoreea  that  the  same  should  be  rajabie  at  tea- 
tatDr>a  death,  and  that  ha  would  maEe  testameutarr  proriaioa  to  iou  effect:  and 
that  teatator  died  wlthoat  hariog  paid  or  made  prorision  for  the  pajment  of  aald. 
aam.  Held  that,  aa  the  complaint  stated  a  oaase  of  aoUon  on  an  aooonnt,  as  well 
aaoB  ttM  aooooni  stated  and  j^mise  of  testamentary  provlaloa,  plaiottff  woald  be 
latulsed  to  fttniah  the  Itena  of  her  aoeooat. 

A^ieal  from  special  term,  Albany  connty. 

ActioD  by  Marg^oet  J.  Hunter  agidnst  Emma  F.  Stender,  executrix,  elo.» 
af  Smith  Qnadtenbnsli,  deceased.  A  motion  to  require  plaintiff  to  furnish  a 
UU  of  paiticulam  was  denied,  and  defendant  appeals. 

Argaed  before  X<babhsd*  F.  J.,  and  Lakdom  and  Hathaje,  JJ. 

De  WUt  A  Spoor,  for  appellant,        C.  Moak,  for  respondent. 

Lamsox,  J.  The  complaint  alleges  that  the  plaintitf  from  September  1,. 
1870.  to  July  6,  1881,  rendered  the  testator  serTlces  and  advanced  him 
money,  in  all  of  toe  value  of  $2,000;  that  on  that  day  she  and  the  testator  ad- 
Josted  the  accounts  between  them  at  #2,000,  and  agreed  that  the  same  should 
be  payable  at  bis  death,  and  that  he  would  make  provision  to  that  effect  in  hia 
will;  that  the  testator  did  make  provision  to  that  effect  in  his  will,  but  by  a 
subsequent  will  revoked  it,  and  died  in  1887  without  having  paid,  or  having 
made  providon  tor  the  payment  of,  the  said  sam.  The  answer  puts  in  iasne 
the  rendition  of  servieee,  the  loan  of  money,  the  accounting  and  promise,  and 
the  making  of  any  will  making  provision  for  plaintiff;  pleads  payment,  and 
the  statntoof  limitations.  The  complaint  is  framed  in  a  double  aspect, — to  re- 
cover either  wpon  the  account,  or  upon  the  account  stated,  and  tlie  promise  to 
provide  for  payment  of  the  amount  by  will.  Under  the  first  aspect  oi 
the  oomplalnt,  we  think  it  reasonable  that  the  plaintiff  should  fnrnisli  the 
itema  of  her  account.  The  plaintiff's  contmtlon  that  the  action  ia  not  upon 
the  aeeoaat,  hot  upon  the  account  stated,  and  promise  of  testamentary  pro. 
Tiaion  for  ita  payment,  may  prove  to  be  true  u|M>n  the  trial ;  but,  as  the  com. 
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plaint  U  framed,  the  action  npcm  ttn  aoooant  seems  to  be  soffldenUy  stated.' 
Order  rereraed.  wit^  910  oosti  and  disbarsementB*  and  motion  granted,  with 
•10  costs.  All  concur. 


Martin  v.  Town,  BeceiTer  of  Taxes,  et  ai. 

(Supreme  Court,  Oeneral  Term,  Third  Departnmt.  Uaj  M,  UBOi) 

L  XmnoiPAL  Corpohitioxs— Siwu  AaasBBiciim— Dhoriftioh  ow  pBonsTT. 

Under  Laws  N.  T.  1887,  o.  188.  |  79,  sathorlzlng  the  trasteea  of  the  viUage  <tf  Hip- 
atog^  Springs  to  eweae  the  ooat «  ooostenoUoe  sewers  **apoD  the  propertj'  adiota- 
Ing  and  along  the  line  of  the  eame,  and  raoh  other  property  as  the  board  may  deem 
to  be  benefited  thereh^f  or  may  at  any  time  enjoy  the  use  thereof, "  an  msbss 
ment  for  a  sewer  against  plaiuUff  In  person,  where  neither  the  list  nor  the  warrant 
purports  to  be  a  proceeding  <n  rem,  or  makes  any  mention  of  land,  bat  merely  to- 
oatea  plaintiff  on  a  partiooMT  street,  and  deeoribedthe  taxas*'beDeflU,"ia  a  per- 
sonal aaaessmen^  and  not  a  oompUanoe  with  the  statata,  and  therefore  void. 

t.  Samb— ToiD  AsftBsemsT— Aonoir  to  Bhiout  Salx. 

Under  Laws  N.Y.  1880.O.  S8, 1 8,  maldng  adeed  ezeouted  brth*  raoalTerof  tans 
**preeumpttTe  evldeDoe  that  the  Mle,  ana  all  prooeedlngs  prior  thereto, "  were  reg- 
ular, and  autborlzlng  any  person  Interested  Iff  property  on  irtiloh  an  aaseaameat 
has  been  made  to  bring  an  aotioa  to  restrain  a  sale,  an  action  may  be  brought  to  set 
aside  an  assessment,  and  enjoin  a  sale  thereunder,  thongh  the  useeament  la  virid, 
as  a  sale  thereunder  would  create  a  oloud  u  plalntuTs  ttUe,  and  ooold  be  im 
peached  only  by  proof  aliunde  the  reoord. 

L  Bau — OBjacnoMS  "Wattmd. 

The  right  to  maintain  soch  an  action  Is  not  waived  by  plalatlg  appearing  ba- 
fore  the  board  of  trustees  on  grievance  day,  and  obieoUng  to  the  anumnt  of  the  as- 
sessment. Distinguishing  HUton  v.  Fonda,  88  N.  x.  S8B. 

Appeal  from  special  terra,  Saratoga  county. 

Actl(m  James  M.  Marvin  against  Byron  J.  Town,  receiver  of  taxes  for 
the  town  and  village  of  Saratoga  Springy,  and  the  village  of  Saratoga  S^ngi. 
There  was  judgment  for  plaintiff,  and  defendants  app«al. 

Argued  before  Lbabmed,  F.  J.,  and  Lahdon  and  MayhaMi  JJ. 

Bdffar     Braekett,  for  appellants.   CharUt  B,  Letter^  for  respondent. 

Math  AM,  J.  This  action  was  brought  by  the  plaintiff,  who  was  a  resident 
of  the  village  of  Saratoga  Springs,  to  set  aalde  an  asseesment  levied  by  the 
trustees  of  the  village  to  pay  for  the  coostruction  of  a  sewer  known  as  **  Church- 
Street  Sewer, "  in  Mid  village,  and  to  enjoin  the  defendants  from  selling  the 

?ropert7  of  the  plaintiff,  described  in  the  complaint,  to  pay  such  assessment, 
'he  complaint  set  out  alleged  illegalities  and  irregularities  in  making  the  as- 
sessment, and  in  the  acts  of  the  tax  receiver  in  proceeding  to  sell.  The  de- 
fendants answer  separately;  the  village  alleging  its  power  and  authority  to 
construct  the  sewer,  and  to  assess  the  beneHts  on  adjacent  lands,  and  allying, 
among  other  things,  that  the  plaintiff  appeared  before  the  board  of  trnsteee  on 
the  day  for  hearing  grievances,  and  only  objected  to  the  amount  of  Uie  assess- 
ment, and  that  the  same  was  subsequently  reduced.  The  answer  also  denied 
some  of  the  allegations  of  the  complaint.  The  defendant  Byron  J,  Town,  the 
tax  receiver,  answered  separately,  alleging  that  he  was  acting  under  the  au- 
thority of  the  warrant  issued  by  the  board  of  trustees,  and  in  a  genwal  way 
alleging  the  duty  of  the  board  of  trustees  to  make  the  assessment,  and  issue 
their  warrant,  and  bis  duty  to  collect  the  amount  of  the  same,  and  allying 
the  proceedings  by  him  in  pursuance  to  that  duty.  On  the  trial  the  learned 
Judge  held  that  the  assessment  by  the  trustees  was  a  personal  tax;  that  no 
real  estate  was  charged  by  such  assessment  roll ;  that  the  real  estate  of  the 
plaintiff,  not  being  described  in  the  assessment  roll,  was  not  charged  by  tlte 
assessment;  that  such  assessment  was  unauthorized.  Illegal,  and  void  as 
against  the  plaintiff,  and  that  the  warrant  issued  thereon  was  anantborized 
and  void,  and  conferred  no  right  upon  the  receiver  of  taxes,  described  in  his 
advertisement  of  sale;  that  the  receiver  ot  taxes  bad  no  authortfey,  under  said 
assessment  and  warrant,  to  describe  and  s^  the  lands  <tf  the  t^aintfff;  that 
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the  amssment  should  be  raeated,  and  the  receiver  of  ttaee  enjoined  from  sell- 
ing sadi  property,  or  any  part  of  the  same,  and  directed  judgment  accordingly. 
Judgment  was  entered  according  to  the  direction  of  the  trial  judge,  and  the 
defendants  appeal  to  this  court. 

The  trial  conrt  held  that  the  assessment  in  this  case  was  a  personal  assess- 
■wDt  against  the  plaintiff,  and  was  not  a  compliance  with  the  provisions  of 
the  charter  of  defendants,  which  provides  specially  for  assessments  for  the 
purpose  of  conatrnctlon  of  sewers  and  drains  in  such  village.  The  village  of 
Saratoga  Springs,  through  its  board  ef  trustees,  assume  to  have  made  this  as- 
sestment  under  the  provisions  of  chapter  186  of  the  Laws  of  1887.  Section  72 
of  ttiat  chapter  provides  that  "the  cost  of  constructing  such  sewers,  drains,  or 
conduits  shall  be  assessed  hj  the  board  of  trustees  upon  the  property  adjoining 
and  along  the  line  of  the  same,  and  such  other  property  as  the  board  may 
deem  to  be  benefited  thereby,  or  may  at  any  time  enjoy  the  use  thereof,  and 
in  pn^rtion  to  such  benefit,  as  the  same  shall  be  determined  by  said  board  of 
trustees.**  The  only  aasessment  which  appears  to  have  been  made  by  the 
board  of  trustees  in  this  case  is  in  the  following  form  of  a  warrant  directed  to 
the  Lax  receiver:  "You  are  hereby  commanded  to  levy  and  collect  from  the 
several  persons,  firms,  and  corporations  named  in  the  foregoing  list  of  aase»»* 
ments  the  amounts  opposite  their  respective  names,  in  the  manner  provided 
for  in  the  act  creating  the  office  of  receiver  of  taxes  and  assessments  in  the 
town  and  Tillage  of  Saratoga,  of  Saratoga  Springs,  and  of  the  several  acta 
amendatory  thereof."  This  warrant  was  signed  by  the  president  and  board 
of  trnstees.  The  list  referred  to  in  this  warrant  consisted  ct  m  number  of 
Dames,  arranged  as  follows,  among  which  was  the  plaintiff's: 

"Karnes.  Street.  Benefits, 

ifarvin,  J.  M.,      -        -       Church.      -        -        -     $160  00 
The  trial  Judge  finds  that  tiie  clerk, — without  any  official  act  at  the  trustees 
sntborizing  bim  so  to  do,— before  delivering  to  the  receiver  of  taxes  a  oopy  of 
this  assessmmt  ndl.  added  to  the  name  ot  the  plaintiff,  as  it  appeared  in  the 
assessment  rc^  these  woi&:  "Sagar  A  Richards,  ocoupanta.  Church  St.** 
^0  descrtptton  of  plaintiff's  lands  sought  to  be  assessed  for  this  sewer  appears 
snywhere  In  the  aasessment  roll  except  as  above.  But  plaintiff  admitted  on 
the  trial  tbat  Sagar  A  Blchards  ocoapted  his  premises  on  Churcb  street,  de- 
Mribed  Id  the  oompl»lnt,at  thetimeof  theasaessment.  The  form  of  the  tax 
fwelver's  notloe  or  advertisement  of  sale  does  not  appear  in  the  record.  It 
is  difficult  to  see  bow  It  can  be  maintained  tb^  the  Tague  and  indefinite  lan- 
guage used  by  the  trustees  In  making  this  ass^ment  can  be  understood  as  a 
charge  upon  any  speciQc  {dece  of  land.   The  aasessment  does  not,  in  the  list 
or  warraot,  purport  to  be  a  proceeding  in  rem.   It  describes  not  even  in  the 
most  general  way  any  particular  piece  of  land,  nor  does  it  mention  land  at  all. 
It  purports  to  levy  a  tax  against  the  plaintiff  In  person.   True,  it  locates  him 
on  a  partienlar  street,  and  deaoribes  the  tax  aa  "benefits;"  and.  if  we  were 
permitted  to  guess,  we  might,  by  taking  this  tax  in  connection  with  the  fact 
of  the  oonstruetion  of  a  sewer,  suppose  it  to  be  a  tax  assessed  against  plain- 
tifTs  bud*   But  the  court  is  not  permitted  to  guess  or  specuhite  in  this  class 
uf  eases.   The  levying  of  this  daas  of  taxes  is  purely  a  statutory  proceeding, 
in  which  the  plaintiff's  property  is  to  be  taken  or  incumbered  in  derogation 
of  bis  eommoo'-law  rights,  and  the  provisions  of  the  statute  must  bn  strictly 
pursued.   Even  the  authorities  cited  by  the  learned  counsel  for  the  defend- 
ants concede  that  land  sought  to  be  reached  In  thia  class  of  assessments  must 
be  described  with  reasonable  cerbUnty.   In  Pink  v.  Barberi^  17  Wkly.  Dig. 
■''21,  cited  by  the  defendant,  the  court  says:  "l^perty  most  be  described  in 
Buch  a  way  that  it  ean  be  known  upon  the  books,  or  a  reference  given  by 
which  It  oan  be  determined."  That  cannot  be  doiu  in  this  case  from  the  as* 
Bf^ssment  idone,  aa  It  seems  to  be  conceded  in  this  case  that  the  dtfendant  the 
receiver  of  taxes.  In  his  description  in  the  notice  of  sale,  embraced  a  piece  ol 
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property  belonging  to  Henry  B.  HanEKm.  The  receiver  of  taxes  is  not  authoi 
izeU  to  sell  lands  for  a  personal  tax.  Section  2  of  chapter  68  of  Laws  of  labG 
tinder  which  the  receiver  assumed  to  act,  provides:  "Whenever  any  tic 
charged  on  real  estate  «  «  «  shall  remain  unpaid,  •  *  *  n 
«eiver  shall  proceed  to  advertise  and  sell  saeh  real  estate." 

But  the  defendants  Insist  t^at  even  if  this  is  a  personal  assessment,  and  tb 
lands  not  sufficiently  described  In  It  bo  create  a  chai^  upon  them  by  virtu 
ftf  the  assessment  alone,  still  that  the  appearance  or  the  plaintiff  before  tb 
board  of  trustees  on  grievance  day,  and  objecting  only  to  the  amount  of  tb 
assessment,  was  a  waiver  of  the  alleged  irregularities  of  the  defendants  in  tb 
assessment,  and  that  the  plaintiff  cannot  now  be  heard  to  object;  and  tb 
■case  of  Stewart  v.  Fonda,  19  Hun,  191,  is  relied  upon  as  establishing  tha 
proposition.  But  we  thinic  that  oase  clearly  distinguishable  from  thla  Xi 
that  case  the  plaintiff,  who  sued  the  assessors  In  trespass  for  the  sale  of  hi 
property  on  a  personaJ  assessment  against  him  while  lie  claimed  to  be  a  non 
resident  of  the  town,  had  appeared  Itefore  the  assessors,  and  submitted  t 
their  determination  whether  or  not  he  was  in  fact  a  non-resident;  and  the  u 
sessors  were  held  not  to  be  trespassers  in  making  the  assessment,  upon  tb 
authority,  in  part,  of  Zempa  v.  Bmedict,  78  N.  Y.  12t  where  tbe  oonrt  sayi 
*  Whether  or  not  the  defendants'  proceedings  were  so  sMctly  regular  that ; 
sale  of  the  land  would  have  conveyed  a  title  Is  not  the  qaeetion.  Tbe  ques 
tion  is  simply  whether  the  defendants  *  *  *  are  liable," — thus  oleari; 
distinguishing  between  a  case  where  title  to  property  is  affected,  and  a  ca« 
charging  the  officers  with  a  personal  tort.  The  trustees  and  tax  receiver  mus 
in  this  case  have  acquired  and  maintained  jurfsdictilOT  of  the  propeiiy  b; 
virtne  of  the  statute,  if  at  all.  and  not  by  the  appearance  of  the  plaintiS  befor 
them  on  grievance  day. 

But  the  defendants  insist,  that  even  if  the  proceedings  of  the  tax  receive 
are  irregular  and  invalid,  stfll  the  assessment  should  be  upheld.  We  havi 
already  seen  that  the  Irregularity  of  the  assessment,  in  that  it  Is  a  persona 
assessment,  and  not  an  assessment  against  the  property,  is  a  radical  defect  ii 
tbe  defendants*  proceedings  which  defeat  the  assessment.  Tbeassessmen 
btilng  void,  the  {daintiff  was  right  in  bringing  his  action  to  rastrain  the  de 
fendanta'  proceedings  in  the  enf<»cement  of  this  tax.  SeoUon  8.  o.  68,  Law 
1880,  pro^des  that  a  sale  by  Uie  tax  receivw,  and  the  exeeuHon  after  twi 
jears  of  a  deed  to  tha  purabaser,  la  "ptesomptlve  evidence  that  the  sale,  an 
all  proceedings  prior  thereto,  were  regular."  This  would  be  adood  upon  th 
piahitiff*s  title,  and  would  call  upon  him,  if  he  attacked  the  salOf  to  rely  upoi 
extrinsic  proof  aliunde  the  record  to  defend  his  title.  The  same  section  aa 
thorizes  any  person  interested  in  the  property  upon  which  an  aaseBsment  ba 
been  made  to  bring  an  action  to  restrain  the  sale.  The  action  waa  thertfttr 
properly  broaght,  and,  as  we  think,  properly  disposed  of  by  tite  teameA  ju 
tioe  at  tdie  trim.   The  judgment  must  be  affirmed,  with  costs. 

liBABKXD,  P.  J.>  ooncurs.  Lahix>m,  J.,  not  actii^. 


HuisoH  V.  TDWK,  Receiver  of  Tsxas,  et  A 

(Supreme  Court,  General  Term,  TMard  Department.  Ksgr  96, 1890.) 

Appeal  from  Bpecial  term,  Saratoga  county. 

ActioD  by  HeniT  B.  Hanson  against  Byron  J.  Town,  reodver  of  taxes,  eta,  and  tli 
village  of  BaratOffR  Springs.  Toera  waa  a  judgment  tor  plainUJI,  and  rfeffiniiaMf  mt 
peal. 

Argued  before  Lsabnbd,  P.  J.,  and  Lahbon  and  Uathau,  JJ. 
Edgar  T.  Brochett,  for  appellants.   Charlee  S.  Letttr,  for  respondent. 

HmAM,  J.  The  oase  on  this  appeal  disoloaea  substantiaUy  the  sama  state  of  fad 
as  those  contained  In  the  appeal  heud  at  tbe  present  term  of  this  court,  tai  which  Jam* 
If.  Bbrvln  was  respondent,  and  the  appellants  herein  wen  app^laata.  '  ^nt«,  14 
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Hie  assessment  lo  this  cue,  In  that,  waa  a  personal  aasessmrat  against  tbe  respond- 
Mt,  and  does  not  purport  to  tie  an  'aBseesniEnit  "upon  tbe  property  adjoining'  and  along 
the  line  of  the  same,  [lewer,]  and  inch  other  property  as  the  ooara  mav  deem  to  be 
benefited  therehjr,  or  au^  at  wy  time  enjoy  tbe  use  thereof,  **  as  reaalred  oy  section  79 
of  chapter  18S  of  tbe  Laws  of  18SI.  Plaintiff's  land  is  In  no  way  aesorlbed  in  the  as- 
tessment,  nor  la  any  land,  hi  terms,  referred  to  therein.  AU  tbe  assessment  shows  la 
a  list  of  names,  opposite  to  ea>eh  of  which  is  carried  oat,  and  set  down  in  a  oolnmn,  tbe 
amotutt  of  the  aaaeosment,  to  whlob  la  attached  a  warrant  oomnatidlng  tbe  reoetrer  of 
taxes  "to  levy  and  ooUeot  from  the  several  persona,  fima,  and  ocwpontlona  named  In 
the  foregoing  assessment  the  several  amouots  set  oppOBite  their  respective  nameo." 
nils  warrant  is  signed  by  the  board  of  tmstees.  IJoder  and  hv  vtrtne  of  this  warranty 
the  oas*  whtnn  tb»L  m  the  time  ot  the  oommwoement  of  tbU  aotion,  the  defendant 
Sown,  aa  reoeiTer  of  tans,  bad  adTerdaed  tite  rospondenVa  land,  desorlbed  In  the  com- 
plaint in  tbia  action,  for  sale,  oUmlng  to  aot  under  aucb  warrant.  On  the  trial  at  tb» 
drcait  and  special  tenn,  this  assessment  was  set  aside,  and  an  Injunction  ordered  re- 
straining the  defendant  Town,  as  tax  xeoelTOr,  from  prooeeding  to  sell  the  plaintiff  tb> 
spondent'a  land,  and  judgment  waa  entered  aoeordlng^ ;  and  mm  that  judgment  the 
defendant  appealed  to  thu  court.  We  think,  within  tbe  authority  at  tbe  oaae  of  Jfor- 
f4n  V.  Town,  above  referred  to,  and  for  tbe  reasoir  stated  In  the  oplidon  in  that  Omn, 
tbe  Judgment  la  tblB  oaae  abonld  be  nfflnned.  Judgment  aflbmed,  wtthoosta. 


OOBH  EXOBAHfiB  BAVK  O.  Bx.TK. 

(8uprvm«  Court,  Oeneral  Term,  Second  Department.  Hay  IS,  1890.) 

Bkputjk— Daiuobb  roB  DEFRBcuTioir  pBimiKa  Afpbu. 

Where  a  judgment  in  favor  of  plaintiff  In  replevin  for  coupon  bonds  Is  affirmed 
by  the  oonrt  of  appeals,  and  defendant  tbereupoo  retoma  the  bonds,  plaintiff  mav 
•ne  for  their  depreoiatlon  in  market  value  pending  the  appeal;  Code  Civil  Proo.  H. 
T.  1 1722,  giving  plaintiff  In  replevin,  who  recovers  a  chattel  depreciated  In  valve 
whue  in  defendant's  posaessloD,  a  right  of  action  for  such'  depreoiation,  It  it  b^p- 
pened  nndw  aoob  oinnunstanoes  that  defendant  is  Uabla  ther^or. 

Appeal  tnm  Bpedal  tarm.  Orange  county. 

Action  of  tbe  Corn  Exchsuige  Bank  against  Alphonso  W.  Blye,  reoelver  of 
the  MidcUetown  Kational  Bank.  Tbe  complaint  allegaa  tbat  detaidant  ob- 
tained  p08ses8l(m  of  and  wrongf nlfy  refused  to  delirer  on  demand  pUintllt^ 
ebattels*  consisting  of  bonds,  with  Interest  coupons  attacbed*  of  tbe  value  of 
•28,000;  tbat  plainttlf  thereupon  brouffbt  an  action  therefor,  which  was  tried 
Kovember  fi,  1885.  and  resulted  In  a  judgment  In  his  favor  for  the  chattels 
or  tlielr  value,  923,000,  together  with  dam^s  for  their  detention  down  to 
tbe  time  of  trial;  that  defendant  took  successive  appeals  to  the  general  term 
and  to  the  court  of  appeals,  vhere  said  judgment  was  in  all  things  duljr  af- 
firmed; that  def eiidant  r^sed  to  deliver  said  chattels  to  plaintiff  till  after  the 
affirmance  of  the  Judgment  by  tbe  court  of  appeals;  and  that  during  deftnA- 
ant's  wrongful  detention,  and  since  tbe  trial  of  tbe  former  action,  the  same 
have  become  damaged  and  depreciated  in  value  In  the  sum  ot  420,000.  De- 
fendant demurred  to  the  complaint  fbr  insufficiency,  his  demurrer  was  over- 
ruled, and  he  now  appeals.  For  reports  of  the  replevin  aotion,  see  7  IT.  T. 
Snpp.  434,  and  23  N.  E.  Rep.  805. 

.^gned  before  Van  Buvnt.  F.  J.,  and  Dtkhan  and  Pbatt,  JJ. 

WUliam  Vanamee,  for  appellant.   X.  A.  OoiUd*  for  respondent. 

Barnabd,  p.  J.  The  nction  was  brought  to  obtain  possession  of  a  chattel 
by  tbe  owner  against  one  wJio  without  right  claimed  possession  thereof.  The 
plaintiff,  in  1885,  recovered  a  judgment,  finding  tbe  title  and  the  right  to  Im- 
mediate possesaloD  to  be  In  the  plaintiff.  The  judgment,  as  required  by  law, 
fixed  the  then  value  of  the  property  so  tbat.  It  the  plaintiff  could  not  have  the 
specific  property,  the  value  might  be  collected  in  lieu  thereof.  It  was  then 
competent  for  the  wrong-doer  to  return  the  properiiy,  but  be  did  not  dosOb 
An  appeal  was  brougtit  by  him  to  the  court  of  appeai:^,  wlien  it  was  heard  and 
decided  in  1889,  some  four  years  after  the  trial  and  judgment.  Pending tliis 
appeal,  the  property  fell  in  value  nearly  or  quite  ^0,000.  Tbe  defendant, 
upon  tlie  ^rmance  of  the  Judgment,  released  the  ideniical  property,  as  be 
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was  pormltted  hj  the  Jadgment  appealed  from  and  aOrnaed  by  Lhe  court  of 
appnla.  The  queattoii  preaented  67  the  demarrer  la  whether  m  action  will 
lie  for  the  dq)roclmtioa  faf  the  owner  against  the  claimHiit.  The  Judgment 
only  settled  the  title.  The  plaintiff  owned  the  idiattel,  both  before  and  after 
the  jadgment  of  the  trial  court.  No  damages  toe  tlie  future  detention  could 
he  included  In  the  judgment,  and,  if  the  appeal  continued  an  unlawful  pos- 
session wltbont  remedy,  the  plaintiff  will  not  faave  any  complete  remedy  for 
the  Invasion  of  his  property  rights.  The  eases  eited,  that  an  action  for  dam- 
ages for  a  wrong  cannot  he  split  up»  do  not  seem  to  apply  to  a  case  like  this. 
If  the  action  had  been  one  f<»  a  eonTerslon  only*  when  the  Judgment  would 
make  a  complete  restitntlon  in  damages*  no  action  would  lie  fbr  a  further  in- 
crease in  ralue  of  the  property  pending  appeal.  The  judgment  and  Interest 
npon  it  would  be  cfdleetible  at  all  events.  The  result  u  not  so  in  this  actttm. 
U  the  contest  had  been  about  a  Mokage  at  bank-bilU.  no  Judgment  in  re- 
plevin conld  include  the  interest,  baaed  upon  a  prospective  appeal,  not  a  de- 
preciation pending  such  appeal.  This  action  must  be  supported,  or  «  wrong 
will  go  unredressed.  Section  1722  of  the  Code  was  designed  to  give  thin 
remedy.  It  provides  that,  when  depreciation  tn  value  happens  while  the 
diattel  is  in  possession  of  the  defendant*  the  plaintiff  oan  have  an  action  for 
the  depredation,  if  it  hi^ipened  under  such  circomstanoee  that  thepiaincilt 
might  recover  for  the  injury  or  depredation  of  the  defendant  then^or.  For 
the  damages  up  to  the  trial  he  has  recovered.  The  detention  af  t«r  the  trial  is 
a  new  offense*  and  wholly  without  remedy,  unless  the  plaintiff  can  treat  the 
additional  detention  as  a  new  cause  of  action,  under  this  section,  and  also  un- 
der section  1691  of  the  Code*  which  rescinds  the  right  of  action  of  a  defeated 
plaintiff  in  replevin  to  recover  damages  for  the  detention*  unless  the  Judg- 
ment was  given  against  him  on  the  merits.  The  value  of  ttie  use  during  the 
time  of  the  illegal  detention  is  the  proper  measure  of  damages  in  replevin  at 
a  personal  chattel  when  It  has  h  usable  value.  Allen  v.  Fox,  51  N.  Y.  562. 
This  case  referred  to  a  horse.  How  could  the  usable  value  of  the  horse  be  re- 
oovered,  unless  by  this  action?  The  Judgment  sostainlng  the  oim^lai&t 
abonld  therefore  be  affirmed,  with  costs.   All  concur. 


QcniLAN  a  Stbatton  sI  oI. 
(Supreme  Court,  Oeneral  Term,  Second  Dqurtmcnt;  MV  U,  UOa) 
SUBBOOATioii— To  Rights  or  Mortgagbv. 

On  foreoloture  of  a  seoond  mortCBga,  where  It  K^wan  that  th«  loan  bf  the  Mo- 
ood  mortgagee  wu  made  on  an  agreement  with  the  mortgagor  that  It  sbonld  bo 
applied  to  extinguish  the  first  mortgage,  and  that  part  of  the  loan  was  aotoaUy  M 
applied,  the  aeooad  mortgagee  ia  entitled  to  a  decree  anbrogattng  htm  to  the  right* 
m  the  nrat  mortgagee  on  payment  of  the  balance  dae  on  the  flrst  mortgagei 

Appeal  from  special  term,  Queens  county. 

Foreclosure  by  John  J.  Qninlan  against  Emily  A.  Stratton  and  Samael  W. 
Judson.  On  July  25,  1862.  defendant  Emily  A.  Stratton  mortgaged  ttie 
premise  in  suit  to  Joseph  Fitch  for  (2,500.  One  thousand  dollars  of  the 
principal  was  paid  off,  and  then  Fitch  died.  Amos  L,  Fitch  whs  appointed 
executor,  and.  default  having  been  made  in  paying  Interest  on  the  bond  and 
mortgage,  foreclosure  proceedings  were  begun.  Emily  Strutton,  mother  of 
defendant  Emily  A.  Stratton,  loaned  at  various  times  sums  of  money  to  de- 
fendant aggregating  $2,000.  A  portion  of  this  money  was  used  in  paying  off 
the  incumbrances  <d  the  Fitch  mortgage,  and  preventing  the  property  from 
being  sold  in  foreclosure.  Subsequently,  on  February  lH,  1881,  the  bond  and 
mortgage,  and  the  decree  of  foreclosure  and  sale  in  the  action  of  Fitch 
against  Stratton  were  assigned  to  defendant  Judson.  Before  this  assignment, 
on  July  27, 1880*  defendant  Emily  A.  Stratton  executed  the  mortgage  in  issue 
in  this  action  to  her  mother,  Emily  Stratton,  to  secure  the  payment  of  the 
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$2,000 advanced  by  ber.  This  mortgage  was  aubsequentlj  assigned  to  Susan 
G.  Currte.  and  bj  her  to  plaintifF.  who  brought  this  action.  The  defendants 
answered  separately,  defendant  Jitdson  claiming  that  the  assignment  of  the 
first  mortgage  gave  him  a  prior  lien.  Defendant  Emily  A.  Stratton  alleged 
that  Snsan  C.  Currle  was  the  real  party  In  interest  in  this  action  to  foreclose 
the  second  mortgage;  that  on  April  10,  1S65,  one  James  T.  Stratton  mort- 
gaged to  defendant  Emily  A.  Stratton  three  acres  of  other  land  for  S2,750; 
that  In  September,  1872,  she  assigned  this  mortgage  to  Hallett  C.  Hicks,  cov- 
enanting that  the  mortgage  was  collectible,  and  that  the  proceeds  thereof, 
$2,750,  were  loaned  to  Susan  C.  Gurrie;  thattwo  months  thereafter  Susan  C. 
Cunle  purchased  the  land,  and  assumed  the  mortgage,  btit  that  she  never  paid 
It,  and  that  Hicks  foreclosed,  and  also  obtained  a  personal  judgment  for  de- 
ficiency against  defendant  Emily  A.  Stratton.  Defendant  answered  further 
tbattWheo  the  James  T.  Stratton  mortgage  was  assigned  to  Hicks,  in  Septem- 
ber, 1872,  this  defendant  Emily  A.  Stratton  executed  another  mortgage  to  him 
on  the  land  in  controversy  as  security  for  the  $2,750  paid  by  Hicks  on  the  as- 
signment of  the  James  A.  Stratton  mortgage,  and  loaned  to  Susan  C  Currie; 
that  Hicks  subsequently  obtained  a  judgment  of  forecloenreof  this  mortgage; 
and  that  this  judgment  remaiiu  unpaid.  There  was  no  evidence,  howevw, 
tending  to  show  that  Susan  C.  Currie  was  the  real  plaintiff  in  interest  in  this 
action,  as  alleged  in  the  answer,  or  that  she  had  anything  to  do  with  the  loans 
made  to  Enoily  A.  Stratton  by  her  mother.  The  court  found  in  favor  plain- 
tiff as  against  defendant  Stratton,  and  in  favor  of  defendant  Judson  to  this 
extent:  that  the  assignment  of  the  decree  in  foreclosure  In  the  Fitch  action 
was  for  the  beneBt  of  Emily  Stratton  as  well  as  defendant  Judson;  that  plain- 
Uffaucoeeded  to  her  rights;  and  that  on  payment  of  $2,016.3S,  with  interest 
from  February  14.  1881,  to  defendant  Judson,  plaintiff  would  be  subrogated 
to  all  his  rights.  Defendants  appeal.  For  opinion  on  motion  for  new  trial, 
Bee7N.  Y.  Snpp.  786. 

Argued  before  Babnabd,  P.  J.,  and  Dtkhan  and  PRATTt  JJ. 

Satntui  W.  Judson,  for  appellants,  ^ranft  A.  O^Brim,  {Jamu  D.  BsUt 
of  counsel,)  tor  respondent 

Barnard,  P.  J.  The  plaintiff  is  the  assignee  of  a  second  mortgage.  It 
was  given  by  Emily  A.  Stratton  to  her  mother,  Emily  Stratton,  and  assigned 
by  her  to  one  Susan  G.  Gurrie,  and  by  her  to  the  plaintiff.  There  is  no  ques- 
tion made  as  to  this  mortgage,  nor  as  to  the  amount  due  upon  it.  There  was 
a  drat  mortgage  for  62,500  on  the  property,  and  the  complaint  averred  that 
this  mortgage  was  to  have  been  paid  by  the  loan  procured  on  the  second  mort- 
gi^,  by  agreement  between  Emily  A.  Stratton  and  her  mother;  that  it  was 
only  p^d  In  part,  and  that  the  defendant  Judson  had  taken  an  assignment  of 
the  first  mortgage  in  eoncert  with  Emily  A.  Stratton,  and  claiming  that  the 
ptatnUtTs  mortgage  should  be  deemed  the  first  lien  on  the  premises.  The 
proof  fiUIed  to  show  that  the  first  mortgage  was  subject  and  inferior  to  the 
plaintiff's  mortgage  in  respect  to  the  amount  paid  by  Judson  for  the  first 
mortgage,  which  was  the  actual  amount  left  unpaid  on  it.  The  proof  did 
show  that  some  of  the  money  obtained  by  the  second  loan  actually  went  to 
extinguish  the  first  mortgage,  ajul  that  the  agreement  between  Emily  A. 
Stratton  and  her  mother  was  tiut  the  loan  was  all  to  be  used  to  pay  the  first 
mortoage.  So  far  the  equities  seem  to  be  plain.  Judson  can  hold  his  claim 
for  all  he  paid  to  get  It ;  but  the  mortgage  he  holds  after  he  Is  paid  in  full 
should  be  held  for  the  money,  which  went  to  extinguish  It,  derived  from  the 
second  loan.  That  was  the  agreement  between  ttie  owner  of  tlw  land  and 
the  person  who  loaned  the  mon^.  and  no  reason  Is  perceived  why  Judson 
can  object.  He  Is  paid  in  fulL  Mrs.  Stratton  cannot  object  that  her  prop- 
erty be  held  as  if  the  portion  of  the  new  loan  bad  been  used  to  purchase  the 
first  mortgage  pro  tanio.    Gam  v.  Thieme,  9S  K.  T.  225.   The  evidence 
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shows  that  one  James  T.  Stratton  gave  a  mortgage  to  Susan  C.  Gurrie  foi 
92.750  in  April*  1865.  The  defendant  claims  that  Emily  Stratton,  hei 
mother,  asked  her  to  make  the  loan,  and  that  she  "reluctantly  sold"  the 
mortgage  now  owned  by  Judson,  and  had  to  curenant  that  the  $2,750  mort 
gage  was  collectible,  which  realized  a  large  loss.  The  proof  frills  to  aliow 
tb^  the  defendaat  Emily  A.  Stratton  had  any  cl^m  against  Emily  Stratton 
or  Susan  G.  Gurrie  when  they  severally  made  the  assignments  oC  the  mort^ 
gage  now  held  and  owned  by  the  plaintiff.  The  Qrst  objection  to  the  decree 
has  no  weight,  if  these  conclusions  are  juat.  The  case  'will  then  stand  ai 
if  the  plaintiff  held  a  second  mortgage,  and  the  defendant  Judaon  a  flrsi 
mortgage,  and  the  decree  provided  that  the  Qrst  mortgagee  should  take  hli 
debt,  interest,  and  oosts.  and  assign  to  the  second  mortgagee.  This  is  in  ao 
cordance  with  settled  law.  Tvaombly  v.  Catsidy.  82  N.  Y.  155.  Thejodg- 
ment  should  therefore  be  affirmed,  with  costs.  All  concur. 


Abbl  v.  Delaware  &  H.  Oanal  Co. 

(Supreme  Court,  Qentral  Term,  TMrd  Department.   iSaj  9S,  1390.) 

MuTBR  Aim  Sbbtaht— RuLBs  TO  PBoraoi  BsKTAHT— iMarsDcnoirs. 

In  an  aotlon  fOf  causing  the  death  of  plaiaUlTs  testator,  while  perfonnlng  M 
duties  as  oar-repstrer,  by  the  absenoe  of  the  red  flag  whltih  defenuoM  rules  n 

Jinlrad  to  be  placed  at  the  eod  of  can  undet^dtaff -npurs,  the  ooart  aobmltted  to  tb 
UTV  the  iiaMtion  whether  a  red  flag  thtu  ported  was  a  reaionably  safe  prateeUon 
aod,  after  reforring  to  the  rules  of  other  companies  for  protecUoD  of  car-repairara 
and  adding  that  it  was  not  the  duty  of  defendant  to  adopt  such  rules,  the  ooart  toll 
the  Jury  iaey  had  a  right  to  oonslder  **  whether  some  ruCa  which  ooours  to  yon,  era 
though  ao  oompany  had  adopted  it,  would  have  been  a  better  rule,  and  given  betia 
protection,  and  such  a  one  that  ought  to  have  been  adopted  and  maiutainad. 
Meld,  that  the  cbaige  did  not,  In  etreot,  tell  the  jury  that,  if  they  could  think  o 
some  better  role,  then  tbey  could  find  defendant  negligent  for  not  adopting  it 

Appeal  from  circait  court,  Saratoga  county. 

Action  by  Agnes  E.  Abel,  as  exacutdx.  etc.»  against  the  Delaware  &  Hud 
eon  Canal  Company  to  recover  for  the  dei^  of  her  testator  while  in  the  em 
ploy  of  defendants.  There  was  verdict  and  judgment  for  plaintiff,  and  de 
fendant  appeals.   For  former  report,  see  9  N.  E.  Rep.  325. 

A^ued  before  Lkabmbd,  F.  J.,  and  X^andov  and  Mayhai^  JJ. 

Sdwin  Fountf t  for  q>pellant.  If,  C.  Moak  and  X'Amonous  A  J>ake,  fo 
respondant. 

Learned,  F.  J.  The  plaintiff's  testator  was  a  repairer  of  cars,  working 
in  the  yard  of  the  defendant  at  Median icsville.  He  was  repairing  one  o 
several  cars  on  what  is  called  the  "cripple"  track,  that  Is.  the  track  wher 
cars  out  of  order  are  plared,  and  In  doing  this  he  was  between  two  can 
While  he  was  there,  other  cars  were  backed  in,  or  "kicked  in,"  on  the  crij; 
pie  track.  Some  one  called  out:  "Look  out;  they  are  backing  in  there. 
The  deceased  attempted  to  get  from  betweeu  the  cars,  but  did  not  auoceed 
He  was  caught  and  killed.  Cowen  was  the  foreman  of  the  car-repairers,  an 
employed  the  men.  He  told  every  man  that  whs  working  to  work  under  tb 
protection  of  a  red  flag.  He  directed  tlie  two  men  who  worked  at  the  nort 
end  of  the  cars,  and  the  two  who  worked  at  the  south  end,  to  take  care  t: 
protecting  the  red  flag,  and  not  to  go  to  work  until  the  red  flag  was  put  i- 
posltion  at  the  draw-head  of  the  car.  He  also  stated  to  Donnelly,  the  yard 
master  of  that  yard,  and  to  all  tlie  brskemen  there,  that  the  car*repairei 
would  work  under  the  protection  of  a  red  flag.  Donnelly,  the  yard-mastei 
who  had  charge  uf  moving  the  cars,  told  the  brakeman  not  to  move  the  cat 
unless  the  red  flag  was  down.  If  there  was  a  flag,  then  he  .understood  tin 
some  one  was  at  work  on  the  cars ;  if  not.  then  that  nobody  was  there.  Wbe 
the  red  flag  was  there,  he  understood  that  the  cars  must  not  be  meddled  will 
and  he  so  told  bis  men.   The  car-repairers  worked  in  sets  of  two,  Hicicey  an 
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nitriok  at  tbft  north  end;  and.  as  above  stated,  it  was  their  business  to  take 
care  of  protecting  the  red  flag  at  that  end.  On  the  day  of  the  accident,  and 
about  one  hour  and  a  half  or  two  hours  before  it»  Hiclcey  put  the  flag  in  th« 
draw-head,  and  left  it  there.  He  did  notkuow  of  any  one's  taking  itout.  If 
be  bad  found  Itout,  It  would  have  been  hia  bualnees  to  place  it  back.  About 
half  an  hour  before  the  accident,  Donnelly  says  that  the  flag  was  not  in  its 
plaoe,  but  was  lying  on  the  ground.  Ha  called  the  attention  oC  one  of  the  re- 
pairers to  this  fact,  because  he  knew  there  was  danger  unless  the  men  were 
notifled.  The  man  picked  up  the  flag,  and  said  he  would  put  it  up.  He  was 
about  20  feet  from  the  nurtli  end  of  the  cars,  where  the  flag  should  have  been 
placed.  It  was  evidently  the  duty  of  this  man  to  put  the  Aag  In  Its  place  at 
the  north  end.  Had  he  done  so.  there  is  no  reason  to  think  that  tbeaccident 
would  have  happened,  for  the  general  rules  of  the  company  provide:  "A  red 
Aag  by  day,  and  a  red  lantern  by  night,  are  signals  of  danger,  on  perceiving 
which  the  train  must  be  brought  to  a  full  stop  as  soon  as  possible,  and  not 
proceed  until  it  oan  be  done  with  aafpty."  Tbeee  rules  were  known  to  Don- 
nelly, th«  yard-master,  who  had  control  of  the  movement  of  the  cars  on  this 
cripple  track,  and  he  bad  told  bis  men  that  when  the  red  flag  was  maintained 
they  must  keep  away  from  the  cars.  It  seems,  then,  evident  that  the  acci- 
dent occurred  through  the  fact  that  the  flag  bad  by  some  one  been  taken  out 

its  place,  and  by  the  neglect  of  the  train-repairer  to  put  it  back  when  his 
attentioD  was  called  to  the  matter  by  Donnelly.  It  appears  by  the  testimony 
of  witnoases  that  the  Boaton,  N.  T.  A  W.  R.  Co.  uses  a  red  flj^  to  protect  re- 
pairers on  a  cripple  track;  and  their  master  builder  testlfles  that  the  red  flag 
is  always  understood  as  a  signal  of  danger,  and  that  in  his  opinion  it  is  the 
best  signal  for  the  protection  of  repairers.  A  rule  of  the  company  sut»tan- 
tially  tike  that  given  above  is  the  rule  for  such  protection.  The  same  testi- 
mony ts  given  as  to  the  practice  of  the  Boaton  Sc  Albany  Bailroad  Company 
op  to  1885,  since  which  time  the  company  has  used  a  yellow  flag.  The  rules 
of  the  New  York  Central  &  Hudson  Kiver  Bailroad  Company  say  that  a  blue 
flag  placed  In  the  draw-head  at  the  end  of  a  train  of  cars  standing  on  the  mala 
track  or  siding  denotes  that  repairers  are  at  work  beneath,  and  tbut  such  car 
moat  not  be  coupled  or  removed  until  the  flag  is  removed  by  the  repairers. 

On  the  former  trial  of  this  case  the  plaintiff  was  nonsuited.  The  judgmei^ 
was  reversed  by  the  court  of  appeals.  103  X.  Y.  581, 9  K.  £.  Bep.  325.  In 
ttie  opinion  of  the  court  it  is  remarked  that  the  rule  that  there  should  he  a 
red  Bag  at  the  end  of  the  cars  undergoing  repairs  does  not  appear  to  have 
been  known  to  the  engineers  engaged  in  running  trains.  U  now  appears  that 
this  was  known  to  Donnelly,  and  to  all  the  brakenuin  under  him;  imd,  as  the 
accident  was  caused  by  the  act  of  some  of  the  peraons  under  him  who  were 
engaged  la  moving  cars,  it  is  not  apparent  of  what  consequence  it  is  whether 
other  engineers  kiiew  of  the  rule  or  not.  If  the  person  who  kicked  the  car 
against  Um  oars  where  deceased  was  at  work  knew  that  a  red  flag  indicated 
that  repairers  were  at  work,  then  it  would  aeem  that,  if  such  flag  had  been  in 
place,  it  would  have  been  as  good  a  notice  aa  if  it  had  blue,  yellow,  or  any 
other  ookHT.  The  court  further  si^.  In  its  opinion,  that  the  rule  above  cited 
of  the  defoidant  was  '*malnly,  U  nut  exclusively,  intended  for  the  govern- 
meat  of  moving  trains."  Moving  trains  were  the  very  source  of  danger  to 
these  repairers.  There  would  be  no  danger  to  the  repairers  from  trains  standr 
ing  still.  And  It  was  for  the  parpose  of  atoppingany  moving  trains  that  this 
red  flag  or  Uie  yellow  flag  or  the  blue  flag  was  intended..  Thus  it  appears  in 
the  rules  ttaat»  in  esse  of  stoppage  «m  the  main  brack,  the  conductor  must  im- 
mediately station  men  with  red  flags.  This  Is  for  the  [ootection  of  the  train 
which  has  stepped,  and  gives  notice  "that  human  life  is  in  danger,"if  atraln 
beblnct  should  oome  on.  'We  do  not  see,  therefore^  how  a  signal  which  was 
intended  for  the  government  of  moving  trains  by  causing  them  to  stop  was 
not  adapted  to  protect  men  who  would  be  ii^ured  if  the  train  did  not  stop. 
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We  can  hardly  understand*  from  the  opinion,  that  the  court  considered  the 
color  of  the  flag  Important,  when  that  which  was  in  use  on  this  road  was  the 
well-known  signal  of  danger.  In  the  complaint  there  are  numerous  charges 
of  negligence.  The  only  one  material  on  the  evidence  is  tiiat  defendants  were 
negligent  in  not  maintaining  suitable  signals  and  watchmen  to  notify  and 
warn  the  employee.  .We  understand  the  opinion  of  the  court  to  hold  that, 
even  if  the  red  flag  were  a  proper  and  suitable  signal,  yet.  as  there  was  no 
rule  of  the  defendant  requiring  its  use,  and  the  flag  was  put  up  by  the  order 
of  the  yard-master,  the  defendant  would  be  liable  because  the  rule  was  not 
regularly  piomulgated  l^y  the  defendant,  although  acted  upon  by  the  yard- 
master.  Of  oonrse,  whatever  rules  might  be  made,  it  would  be  impoasible  to 
prevent  the  risk  that  some  person  carelessly  or  maliciously  might  remove  the 
flag  required  by  the  rules.  The  learned  judge,  however,  who  tried  the  case 
held  that.  If  the  yard-master  had  made  rules  that  were  sufficient,  as  explained 
by  the  oourt  in  the  charge,  it  would  be  the  same  act  as  the  act  of  the  com- 
pany. He  therefore  submitted  to  the  jury  the  question  whether  the  pro- 
vision that  a  red  flag  should  be  posted  at  ttie  end  ot  the  outermost  car.  where 
the  men  were  at  work,  as  a  signal  of  danger,  was  a  reasonably  safe  protec- 
tion, provided  it  had  been  t&Aj  obserred.  The  jury  must  therefore  have 
fonnd  that  the  red  flag  thus  placed  was  not  a  reasonably  saffe  protection;  nn- 
less,  however,  ttiey  may  have  been  influenced  by  anotlier  Mrt  of  the  diarge,  to 
whltHi  defendant  exeqited.  and  which  is  as  ftdlows:  "Ton  have  a  right  to 
consider  wbethsr  some  rule  which  occurs  to  yon.  even  though  no  company 
had  adopted  tt,  wonld  have  been  a  belter  rule^  and  given  beUar  protection, 
and  am  a  one  that  ought  to  have  been  adopted  and  maintained.'*  This  part 
of  the  charge  authorized  the  jury  to  consider,  not  simply  whether  Use  red  flag 
was  a  reasonably  safe  protection,  bat,  furUier,  whether  they  oouid  not  think 
oC  some  rule,  never  before  known,  which  would  have  given  a  better  ptoteo- 
tion,  and  which  ouglit  to  luve  been  adopted  and  maintained.  Now,  if  the 
court  had  charged  that,  in  case  the  jury  could  think  of  some  better  mle,  then 
they  oonld  find  the  defendant  negligent  for  not  having  adopted  such  rule,  the 
chwge  would  have  been  improper.  But,  taking  the  whole  charge  together, 
we  think  that  this  wasnottlw  meaning.  The  oourt  had  previously  spoken 
^  the  mies  of  other  companies,  had  saM  It  was  not  the  duty  of  defenduit  to 
sdopt  sneh  rules;  and,  aftw  making  tlie  remarks  above  quoted,  the  eonrt 
added  Uiat,  because  smne  other  company  has  adopted  a  rule,  tin  Jaxy  could 
not  bxAd,  as  a  nutter  of  right,  that  the  defendants  should  luve  adopted  it. 
Therefore  it  seems  to  us  that  the  sentence  excepted  to  did  not  have  ttie  ob- 
jectionable meaning  attrlbnted  to  it  by  defendant.  The  whole  matter  was 
left  to  the  Jury  to  suy  whether  the  rules  of  the  defendant  affcH^ed  a  reasona- 
ble and  safe  protection.  This  seems  to  be  the  question  under  the  decision  of 
the  court  of  appeals. 

This  accident  happened  in  1884.  While  It  is  fn  evidence  that  at  that  time 
the  rales  of  the  New  Vork  Central  A  Hudson  Biver  Railroad  Company  re- 
quired the  bine  flag  in  such  cases,  it  is  also  shown  ttiat  at  that  time  other 
companies  used  the  red  fliig,  as  was  done  in  this  case;  and  one  witness  of  ex- 
perience had  never  heard  of  any  other  color  being  used  prior  to  Uiat  time. 
As  the  evidence  now  stands,  therefore.  It  appears  that  the  red  flag  was  at  the 
time  of  the  accident  in  general  use,  and  the  blue  flag  was  exceptional;  and,  as 
has  been  already  stated,  the  defendant's  witness  shows  that  the  use  of  ttia  red 
flag  was  the  rale  in  that  yard. 

In  r^pird  to  appliances,  it  has  been  said  that  the  employer  does  not  owe  the 
duty  of  furnishing  the  best  known  or  best  conceivable,  but  ovij  reasonably 
safe  and  suitable.  Burke  v.  WitJurbM^  98  N.  Y.  662;  ProM  v.  JMamaUr, 
100  N.  T.  272,  3  N.  £.  Rep.  184.  And  the  same  rule  must.  In  substance,  ^|>- 
ply  here.  It  may  be.  however,  that  the  decision  of  this  present  ease  in  the 
court  of  appeals  is  to  be  construed  (as  claimed  by  plaintiff)  as  holding  that 
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tbe  nile  regoiring  the  me  at  tbe  red  flag  was  insufficient,  and  tliat  tbe  blue 
flag  aboQld  have  been  used.  If  it  were  not  for  that*  ve  should  tliink  that  the 
proof  was  abundant  that  at  tbe  tdme  of  tbe  accident  the  red  flag  might  be  used 
as  a  reasonably  safe  and  suffideot  protection*  and  that  tbe  accident  would  not 
bare  occurred  if  tbe  rule  and  practice  of  tbe  company,  as  established  Id  that 
Tard,  bad  not  been  interfered  with  through  the  unauthorized  removal  of  the 
red  flag  by  some  anknown  person.  We  suppose  that  tbe  plaintiff  does  not 
claim  that  the  defendant  la  liable  for  the  neglect  of  one  of  tlie  repairers, 
cba^ed  with  the  duty.  In  not  replacing  the  flag  when  his  attention  was  called 
to  tbe  fiict  that  It  was  lying  on  tbe  ground.  He  was  one  of  those  whose duW 
it  was  to  pot  the  led  flag  in  its  plaoe  at  the  end  of  tbe  eripided  cars,  we 
must  notioe  that  the  raoximate  cause  of  the  aoddent  was  the  lemoTal  or  the 
absence  of  the  flag.  If  the  red  flag  had  been  in  place,  and  notwithstanding 
tbat  tbe  accident  had  happened*  then  some  argument  might  have  been  made 
ss  to  the  sufficiency  of  the  red  flag,  and  the  desirableness  of  a  flag  of  some  other 
color.  But  that  was  not  the  case,  beoanse  the  proximate  cause  was  the  ab- 
sence of  any  flag  at  all.  Thla  cause  came  from  the  neglect  at  the  train-re- 
pairer at  the  end  of  the  train.  Hehad  notioe thid  the fl^  was  not tn  its  place. 
He  had  been  ordered  by  the  foreman  under  whom  he  worked  to  keep  the  flag 
in  the  end  of  the  train,  and  he  neglected  this  duty.  Even  if  tbere  had  been 
a  potitive  rule  promulgated  by  the  company  that  the  flag  was  only  to  be  re- 
moved by  the  repidrets,  yet  he  was  the  repairer  on  whom  this  special  inty 
wss  imposed;  and*  instead  of  putting  the  flag  back  in  its  place,  lie  walked 
aw«y  with  it  towards  some  other  part  ot  the  train;  thus  practically  removing 
it  himself.  In  the  Burke  Caw,  above  cited,  in  which  the  court  of  appeals  re- 
vnsed  the  Judgment  when  the  Jury  bad  found  the  defendant  guilty  of  negli- 
gence, some  smss  was  laid  in  the  opinion  on  the  fact  that  the  appUanoe  had 
been  in  use  in  other  places,  and  had  never  failed  of  itspurpose;  uid  the  court 
say  that  it  was  Inadmissible  to  impute  negligence  undw  such  ciraumatances. 
In  the  present  case  we  have  a  rule  in  genera,  though  not  universal,  use.  and 
no  evidence  is  given  that  the  rule  has  not  always  served  the  purpose,  when 
obeyed,  of  warning  those  who  were  engaged  in  moving  eais  in  such  places  to 
stop.  If  it  accom^ished  this,  it  would  seem  to  have  been  reasonably  safe. 

Some  MEceptlons  were  taken  by  deCsndant  to  evidence  given  by  plaintiff  on 
cross-azamlnation  of  one  of  defendant's  witnesses.  This  evidence  consisted 
of  queaUons  as  to  his  opinion  whether  certain  rules  read  by  the  counsel  out  of 
a  book  were  good  rules.  That  kind  of  examination  was  possibly  admissible 
as  tending  to  show  the  good  or  b»d  judgment  of  tbe  witness.  On  the  direct 
issue  it  was  probably  quite  immaterial.  But  we  do  not  think  that  its  admis- 
sicn  would  justify  a  reversal  of  the  judgment.  It  is  undoubtedly  true  that 
the  evidenoe  as  it  now  stands  la  different  from  that  on  the  former  thai.  We 
think,  however,  that  respect  for  the  court  of  appeals  should  prevent  us  from 
taking  any  view  which  might  be  contrary  to  Uieir  decision,  and  we  there- 
fore leave  it  to  tliat  oourt  to  apjdy  its  former  deoision  to  the  present  state  of 
the  ease.  Judgment  and  order  affirmed,  with  oosta.  AUconenr. 


Fboplb  v.  Bbadt. 
(Suprwne  Court,  Omeral  Term,  Third  Department.  November,  1887.) 
L  IjrroxioATiKe  Liqcobs— S^u  without  Liobnss— Coicpi^irr. 

A  oomplidQt  alleging  that  defendant  sold  "one  bottle  of  port  wine"  witbonfe  a 
Uoenae  does  not  charge  an  offense  under  Laws  M.  T.  18BT,  o.  8S8,  %  18,  {Hrohtbiting 
the  sale  of  llqaors  "In  ^naatlties  less  tiuw  Ave  gallons  at  a  time  wltboat  having  a 
license  therefor. " 
IL  Sams — Evidsncb— Fe>tiod8  ABBaax. 

Where  defendant  In  a  proaeontion  for  aelllng  Uqoor  wlthont  a  Uoenae  Introdooea 
evidenoe  tihat  he  was  not  the  proprietor  of  the  plabe  In  anestimi,  bat  bad  leased  It 
to  another,  evldeaoa  that  defendant  was  arrested  about  a  yaarbelbra  fOrkee^g 
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a  diflorderl;  bouse  at  the  place  in  qaeation  is  not  sdmlBBlble  to  prove  proprietor- 
ship, unless  there  is  also  evidence  that  it  was  the  practice  to  refn^Q  Uoettsea  to  per- 
soDs  who  bad  been  oborged  with  suob  offenaet,  of  whloh  fact  defeodaQt  lEoew,  or 
ttiat  an  application  by  hUn  had  been  refused  on  that  ground,  or  that  he  had  reaaoa 
to  fear  that  it  would  be  so  refused,  as  showing  a  motive  for  Us  znakiDg  ■  pr^Mided 
lease,  and  applying  for  a  lloense  in  the  name  of  another. 

Appeal  from  special  sessions,  city  of  Albany. 

Proceeding  against  Isaac  Bradt  for  selling  liquor  wtthoat  a  license.  The 
complaint,  which  was  made  by  one  James  Powell,  alleged  that  complainant 
oo  October  5>  1887.  "at  Nos.  66  and  68  Green  street,  in  said  city  of  Albany, 
did  purchase  as  a  beverage  one  Iwttle  of  port  wine  from  one  Susan  Mitchell 
and  Isaac  Bradt,  and  did  then  and  there  drink  the  same, "  and  that  said  Mitch- 
ell and  Bradt  had  no  license  to  sell  liquors  in  quantities  less  than  Bva  gallons 
at  a  time.  On  trial  by  the  court  without  a  Jury,  defendant  was  found  guilty, 
and  sentenced  to  six  months*  imprisonment.  Defendant  waa  compelled  to 
testify,  over  objection,  that  he  had  been  arrested  abont  a  year  before  on  a 
charge  of  keeping  a  disorderly  house  at  the  place  where  the  liquor  was  sold 
to  complainant;  the  evidence  being  admitted  to  prove  proprtetorehlp. 

Argued  before  Parebe,  Landon,  and  Fish,  JJ. 

John  W.  Walsh  and  Bdtoard  J.  Meagan,  for  appellant.  Andrmo  Samtt- 
ton.  Asst.  Diet.  Attjr.,  for  the  People. 

Fabesr,  J.  The  averments  In  the  complaint  are  Insnffldent  to  charge 
the  offense  of  which  the  defendant  was  fbund  guilty.  The  charge  It  assumes 
to  make  against  the  defendant  was  based  upon  chapter  Iaws  1657,  §  13: 
"  Whoever  shall  sell  any  strong  or  spirituous  liquors  or  wines  in  quantities 
less  than  Are  gallons  at  a  time,  wlthont  having  a  license  therefor,"  etc.  The 
complaint  alleges  a  sale  of  one  bottle  of  port  wine,  without  ailing  that  only 
one  bottle  was  sold,  or  that  the  qaantity  sold  was  less  than  five  ^lons.  Aver- 
ring affirmatively  that  the  defendant  did  sell  one  bottle,  without  some  words 
negativing  a  larger  quantity,  Is  not  bringing  the  case  within  the  atatntes. 
Bisb.  St.  Grimes.  §  1039. 

It  was  error  to  compel  the  defendant  to  testiQr  that  he  had  been  arrested 
for  keeping  a  disorderly  house  in  the  premises  In  question  overs  year  before. 
It  Is  well  settled  that  the  mere  fact  of  an  arrest*  based  upon  some  other  charge 
than  that  of  which  a  defendant  is  being  tried.  Is  not  admissible  for  the  pur- 
pose of  affecting  his  credibility.  People  r.  Crapo,  76  N.  Y.  288.  The  court, 
evidently  bearing  this  rule  In  mind,  in  overruling  the  objection  made  by  the 
defendant,  received  the  evidence  "solely  for  the  purpose  of  showing  proprie- 
torship." To  justify  the  ruling,  therefore,  it  must  appear  to  hare  been  ma- 
terial evidence  upon  the  question  of  proprietorship.  The  pecvle  proved  tliat 
the  defendant  was  the  owner  of  the  prerotees  in  which  the  botxie  of  port  wine 
was  idl^ged  to  have  been  scdd,  and  was  the  boose  every  d^y  and  evening 
nesoly.  and  at  times  was  seen  behind  the  bar.  The  d^endant  testified  that, 
about  the  Ut  of  May  previous  to  the  alleged  selling,  he  leased  the  premises  to 
one  Lizzie  Welch  for  915  a  week  and  his  board;  he  to  retaia  a  room  In  tin 
liouse  for  bis  perwnal  occupancy.  As  to  the  lensing,  he  was  folly  corrob^ 
rated  by  Lizzie  Welch,  who  further  proved  that  she  had  obtained  a  govern- 
ment license  in  her  own  name,  and  bad  also  applied  for  a  license  from  the 
local  authorities,  and  had  deposited  the  sum  of  money  usually  required,  but 
that  no  license  had  been  granted  her.  It  was  claimed  on  the  part  of  the  peo- 
ple that  the  pretended  leasing  was  a  mere  cover,  the  defendant  being  the  actual 
proprietor;  and  it  Ui  argued  that  evidence  of  the  arrest  was  prqptt.  In  that  it 
furnished  a  reason  tor  his  applying  for  a  license  in  some  other  nuae  than  hla 
own.  I  am  unable  to  find  anything  in  the  evidence  justifying  soch  an  argu- 
ment. Had  the  def«idant  been  convicted  for  a  year  before  the  vlol^ion  of 
the  exeise  ]aw«  the  statote  would  have  prevented  him  from  eUidaing  a  lioense; 
and,  as  eveir  man  is  bound  to  know  the  law,  il  ooold  have  been  ai^ued  fairly 
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from  the  record  of  conviction  and  the  statute  that  the  defendant*  knowing, 
that  the  law  prevented  him  from  obtaining  a  license  In  his  ovn  name,  sought 
to  obtain  it  for  his  own  benefit  by  using  the  name  of  another.  The  mere  ar- 
rest, however,  for  the  violation  of  the  excise  law,  not  followed  bj  a  convlo 
tlon,  does  not/orfeit  bis  license  asa  matter  of  law;  neither  does  his  arrest  for 
the  oftense  of  keeping  a  disorderly  house  work  a  forfeiture  of  it.  It  follows 
that  defendant  had  no  reason  to  apprehend  tliat  such  arrest  constituted  a  legttl 
obstacle  to  his  obtaining  a  license.  Then,  unless  facts  were  proven  tending  to 
show  that  it  was  the  practice  of  the  excise  commissioners  not  to  grant  license 
in  such  cases,  of  which  fact  he  knew,  or  that  be  had  been  refused,  on  appli- 
cation, because  of  such  trouble;  or  that  from  information  obtained  he  bad 
been  led  to  expect  such  a  result. — it  is  difficult  to  see  what  possible  bearing 
that  evidence  can  have  upon  the  question  of  proprietorship.  There  was  no 
BQch  evidence.  Not  a  word  can  be  found  in  the  case  showing  or  tending  to 
ibow,  or  from  which  it  can  be  argued,  that  the  defendant  apprehended  difll- 
cxHtj  in  obtaining  a  license  becaase  of  the  arrest.  That  fact,  then,  standli^ 
alone,  as  it  does  in  this  case,  was  not  material  to  the  issue,  and  the  court  waa 
not  justified  in  receiving  that  which  It  was  clearly  objectlonal^le  to  receive 
geaually  by  simplj  limiting  it  to  an  Isane  ooncemlng  which  it  was  not  a  ma- 
terial taot.  Judgment  and  oonvicUon  revened,  and  defendant  dtodtsrged. 

Lahdoh*  J.>  ooncon.  Tuas,  J.,  ooncnn  upon  Ui»  flnt  gcoanil  atated 
ooly. 


Mabz  9^  Makkattak  By.  Go. 
(Atpmne  Court,  Oeneral  TWdk  Mrat  X^epoitment.  Uqr  18,  UOa) 

Wvmn — COMPBTKNCT — PhTBIOIAKS — Wl.lVXK. 

Wliere  jriaintUt,  la  an  action  for  panonal  Injnrias,  t^eittflea  aa  to  his  oonsnltattoa 
with  a  phyiialao  ooncenking  the  lojary,  he  waives  his  privUage,  under  Coda  Civil 
PlOD.  a.  Y.  S  8&B>  providing  th&t  the  probibltdoa  of  Beolion  831,  against  disclosing 
iDlormatioD  aoq,alred  while  acting  as  a  physician,  shall  "apply  to  everr  examination 
Of  a  person  M  a  wttaees,  nnleM  the  proTislons  thMeoC  ace  flBEnmiw  waived**  to 
"tkepattoot.*' 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Pierce  S.Marx  against  tlie  Manhattan  Railway  Company.  There 
waa  a  judgment  for  plaintiff,  and  defendant  appeals.  For  former  report,  see 

8  N.  T.  Supp.  113. 

Argued  before  Van  Brtjnt,  P.  J.,  and  Bartlett,  J. 

Davtet  (£  Rapallo,  (Edward  8.  Bapallo,  Howard  Totmumd,  and  Samud 
Blyihe  Rogen,  of  counsel, )  for  appellant.  A.artm  JToAn,  (CAHMopAer  Fine^ 
of  counsel,)  for  respondent. 

Tan  Bkxtnt,  P.  J.  This  action  was  brought  to  recover  damages  for  in- 
juries claimed  to  have  been  sustained  by  the  plaintiff  to  his  eye,  while  stand- 
ing beneath  the  defendant's  rail  way  in  the  Bowery,  from  coal  falling  from  one 
of  the  defendant^B  engines.  The  trial  resulted  in  a  verdict  for  the  plaintiff, 
and  from  the  jadgment  thereupon  entered,  and  an  order  denying  a  motion 
for  a  new  trial,  this  appeal  is  taken.  Yarious  exceptions  are  Ixrought  up 
upon  this  record,  but  in  the  disposition  of  this  appeal  it  will  be  only  neoes- 
aary  to  consider  those  taken  to  the  exclaslon  iA  ttie  evidence  of  Dr.  Enapp, 
a  witness  called  on  behalf  <rf  the  defendant.  The  plaintiff,  when  examined 
npon  bis  own  behalf,  testlfled  that  he  had  visited  Dr.  Enapp  twoor  three  times 
to  consult  bim  about  his  eye;  that  Dr.  Enapp  did  not  examine  him;  that  he 
merely  looked  at  his  eye, — examined  his  eye,— asked  him  no  questions ;  did 
not  ask  bim  a  word;  and  that  he  told  him  nothing;  and  upon  the  third  visit 
Dr.  Enapp  told  the  plaintiff  to  get  examined  by  a  doctor.  Dr.  Enapp  was 
then  called  as  a  witness  by  the  defendant,  for  the  purpose  of  showing  that 
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theplaintiif  bad  not  truly  stated  what  took  place  between  the  plainUff  and 
hlmmf.  The  oounsel  for  the  plaintiff  objected  to  the  doctor's  giving  any 
erldence  irf  anything  said  or  done  by  him,  upon  the  groond  that  the  pluntifl 
had  oimanlted  him  in  a  ^rttfesslonal  capacity,  and  that  the  doctor  was  pre- 
vented 1^  Motion  884  of  the  Code  from  testifying  as  to  anything  which  took 
place  between  ttiem.  The  court  sustidned  the  objection,  auf  Uie  evidence 
was  excluded.  This  we  think  was  error.  It  la  undoubtedOy  troe  Uiat  the 
pUUnttff  occupied  the  relation  of  patient  to  Dr.  Kniqip,  and  the  physidiin 
was  pracduded  from  giving  eridence  of  what  todE  place  between  them  by 
section  834  cC  the  OoSa,  unless  the  privilege  was  waived.  Section  834  reads 
as  fcdlowa:  **A  person  duly  auttiorized  to  praotioe  physic  or  surgery  shall  not 
be  allowed  to  dwdose  any  Informatton  which  he  aoquired  in  attending  a  pa- 
tient in  a  professional  aquoity,  and  which  was  necessary  to  enable  him  to  act  in 
ttiBt  capacity.''  Section  836  provides  for  exceptions  to  the  rule.  It  Is  as  fifl- 
lows:  "The  last  three  sections  shall  apply  to  every  examlnaUon  of  a  per- 
son aa  a  wltnesa,  unless  the  provisions  ttiereof  are  expressly  waived  by  the 
person  oonfessing,— the  patient  or  the  client."  It  has  been  well  settled  that 
this  express  wuver.my  be  inferred  from  circumstances.  Thna  the  pro- 
vtsions  of  thb  Ckkte  la  respect  to  an  attorney  are  the  same  as  those  relating 
to  phyalcUuia;  and  it  haa  been  held  that,  where  a  testator  has  asked  his  at- 
torney to  become  a  witness  to  his  will,  he  has  expressly  waived  this  privi- 
lege. In  n  Coleman,  111  N.  Y.  220, 19  N.  E.  Bep.  71.  In  the  ease  of  Jfe- 
Kimuif  V.  Railroad  Co.,  104  N.  T.  853,  10  N.  E.  Bep.  544.  It  was  held  that, 
where  the  plainiiff  had  examined  a  physician  who  had  attended  him  In  apro- 
fessional  capacity  upon  a  pravious  trial,  upon  a  new  trial  the  Pendants 
might  call  and  examine  the  same  witness,  agunst  the  ol^e<^ion  of  the  plain- 
tiff, the  court  saying:  "The  patient  cannot  use  his  privilege  both  aa  a  sword 
and  a  shield, — to  waive  when  it  Innres  to  her  advantage,  and  wield  when  it 
does  not"  The  plaintiff,  npon  hie  direct  examination  in  the  case  at  bar,  had 
pretended  to  give  all  that  todc  place  between  himself  and  Or.  Knapp;  had 
c^ned  the  door  of  the  consultation  room  to  the  jury;  and  had  pretended  to 
give  them  a  statement  what  had  occurred  between  himaplf  and  Dr.  Knapp. 
Can  it  be  that,  having  done  this,  when  Dr.  Knapp  is  called  to  give  his  veN 
slon  of  what  took  place,  his  mouth  Is  shut,  and  the  truth  cannot  be  laid 
before  the  jury?  Om  it  be  that  a  patient  can  distort  the  features  of  a  con- 
BUltatlou  witb  his  physician  so  as  to  do  the  physician  the  greatest  of  injury, 
and  the  physician  be  prohibited  from  defending  himself?  Clearly  not.  The 
patient  may  keep  the  door  of  tlie  consultation  room  closed,  but  he  cannot  be 
permitted  to  open  it  so  as  to  give  an  imperfect  and  erroneous  view  of  whitt 
is  taking  place  there,  and  then  dose  the  door  when  the  actual  facta  are  about 
to  be  disclosed.  This  would  be  allowing  a  plainUff  to  manufacture  evidence 
for  himself  in  cases  of  this  description,  and  prevent  the  defendant  from  re- 
sorting to  the  only  means  to  elicit  the  truth.  The  legislation  in  question  was 
not  intended  to  be  the  means  of  such  injustice,  and  it  may  be  cliiimed  with 
great  force  that,  as  the  section  in  question  was  Intended  to  prevent  the  disclos- 
ure by  a  physician  of  his  patient's  condition,  either  pbysi(^  or  mental,  when 
such  condition  comes  in  question,  and  physicians  are  examined  at  the  In- 
stanoe  of  tiie  plaintiff  in  respect  thereto,  the  privilege  is  waived,  and  the  op- 
posite party  has  a  right  to  resort  to  the  same  class  of  evidence.  In  the  case 
at  bar  the  evidence  offered  rehUed  to  the  same  interview  as  to  which  the 
plaintiff  had  testified,  and  of  the  occurrences  of  which  he  had  pretended  to 
give  an  account.  It  aeems  to  us  clear  that,  having  thus  himself  gone  into 
the  privll^ed  domain  to  get  evidence  upon  bisown  behalf,  he  cannot  prevent 
the  defendant  from  assailing  such  evidence  by  the  only  testimoQy  available 
for  that  purpose.  In  construing  this  legislation,  we  must  consider  Uie  ob- 
ject whldi  was  sought  to  be  attained,  viz..  ttie  greatest  freedom  In  confessions  to 
minister  or  priest,  and  consnltatitnu  with  attorney  or  p^yilolan.  The  reason 
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for  the  nile  no  longer  exists  where  the  party  bimself  pretends  to  give  the 
drcumstancea  ct  the  privileged  interview.  •  The  judgment  and  orderappeftled 
from  aboold  be  i«TUMd,  with  costs  to  appellant  to  abide  event. 


Pbdplb  «v  nL  Vbluho  e.  Mukw  •!  ol.,  Oommlssioners  of  Exoiia. 
(AvreiM  Court,  Omtna  Term,  Firrt  DeportmrnO.  Kajr  u,  1880.) 

L  HAHvunm— To  Cmmn.  Jroioui.  Omont  to  Aot. 

Under  Lews  N.  Y.  1870,  o.  ITS,  S  8,  as  uneuded  by  Law*  1878,  a  640,  |  4,  prorld- 
lug  tbat  the  board  of  axoise  o£  any  city,  eto.,  may,  and  upon  toe  oomplafnt  of  any 
rwident  of  sidd  city,  eta,  "shall, "  suminoD  before  them  any  person  lloeo&ed  to  sou 
IntoxieatlBB  Hqnors,  and,  U  satisfied  thst  he  has  violated  any  provision  of  the  act, 
euoOl  his  lloense,  fnandomus  will  lie  to  oompel  oommissioners  of  excise  of  New 
Yorkoit7  to  deeiae  a  oomplaint  presented  to  them  by  a  resident  of  their  oily  against 
K  saloon-keeper  for  keeping  bis  aaloou  m  Cotton  dajt  in  violation  of  the 
statute. 
1  B^MS— PsRsxnoKT  Wkr. 

The  eomplaiot  wee  weeonted  to  the  oommlsslonen  on  Jannary  trtb,  sat  ttft  limit- 
ing February  18th,  and  submitted  for  deolsion  Vebraary  96th.  On  the  last-named 
day  the  llcenss  had  88  days  to  run.  When  the  mandamus  prooeedings  were  oom- 
meoced  the  license  had  only  18  days  to  ran.  Held,  Uiat  the  foots  jastifled  the  in- 
ference that  the  delay  was  eqnivuent  to  a  refusal  to  aot^  and  wamated  the  issn- 
anoe  of  a  peranq^ry  writ^ 

Appeal  from  special  term,  Kew  York  conntj. 

AppUcaUon  by  Richard  W.  Welling  for  tnandarmu  to  Alexander  Heakin 
and  oihers,  oommissioners  of  excise.  The  order  was  granted,  and  defendants 
appeal. 

Argued  before  Yak  BBUKr,  P.  J.,  and  Bbadt  and  Daniels.  JJ. 
Sdward  Srownt,  for  appellants.   L,  L.  DelttfUld,  for  Teapiondent. 

Yab  BmrsT,  P.  J.   This  Is  an  appeal  from  an  order  granting  a  peremptory 
mondafflut  against  the  commissioners  of  excise  of  this  county,  directing  them 
to  decide  a  certain  complaint  presented  to  them  by  the  relator  against  one 
Schenplein.   The  relator  presented  this  complaint  on  the  27th  of  last  Janu- 
ary.  It  waa  for  keeping  open  a  saloon  upon  election  day.  In  violation  of  the 
Btatnte.   Kotlce  was  given  to  Scheuplein,  and  the  matter  was  set  down  for 
hearing  upon  the  12th  of  the  following  February.   Upon  the  latter  date  the 
board  adjourned  the  hearing,  althongh  the  relator  was  ready  to  proceed,  to 
the  2lBt  of  Febmary,  when  it  was  again  adjourned  (the  relator  being  still 
prepared  to  proceed)  to  the  28th  of  February.   On  the  ^h  of  February  the 
hearing  to<dc  place.   Two  witnesses  testified  that  Scheuplein's  saloon,  which 
was  bnt  229  feet  from  a  neighboring  polling  place,  was  open  on  the  last  gen- 
eral election  day,  and  that  beer  was  then  and  there  sold.   This  was  not  de- 
nied, though  Scheupleln  was  examined,  and  testlfled  that  he  knew  nothing 
about  tbts  violation  of  law,  and  that  he  left  orders  not  to  sell  anything  over 
the  Imr  that  day.   Upon  these  very  simple  facta  the  case  was  closed,  and  left 
with  the  board  for  decision.   Solnequently  the  commissioners  were  repeat- 
edly caUled  npon  for  a  dedslon,  bnt  without  avaU;  and  as  late  as  the  8th  of 
April  tliey  informed  a  person  who  applied  to  them  upon  behalf  of  the  City 
Beform  Glob,  of  which  the  relator  la  treasnrer,  that  "there  waa  no  decision.** 
Upon  this  state  of  tacts  themandomtM  was  granted  stmplyto  set  the  board 
Id  motion.   The  appeal  was  submitted,  and  the  first  point  which  we  find  in 
the  appellants'  brief  is  that  the  power  to  revoke  licensee  is  a  purely  discre- 
tfonaiy  power  lodged  In  the  oommissioners  of  excise,  and  therefore  manda^ 
mum  ^frtil  not  lie  to  oompel  them  to  exercise,  or  to  refuse  to  exercise,  such  dis- 
cretion.  This  point,  althongh  elaborately  considered  and  enforced  by  the 
citation  of  nnmeroos  authorities,  seems  to  ns  to  have  no  bearing  apon  tlie 
r«al  qoeetlon  presented  by  this  appeal,  and  for  the  snffldent  reason  that  thoe 
wwm  no  attempt  on  the  part  of  the  special  term  to  interfere  with  the  diaere- 
▼.10ii.T.8.no.2 — 11 
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Uon  or  jadgiueot  .of  the  board.  The  mandamus  required  the  board  to  exa 
cUe  ita  diseretion  and  Judgmenf,  and  required  nothing  else.  The  rulea  o: 
this  subject  are  well  settled.  Where  the  duty  Is  peremptory  or  absolute,  th 
writ  may  require  the  doing  of  a  specific  act.  Where,  however,  official  dif 
cretlon  and  judgment  are  involved,  the  writ  only  commands  the  board  to  ad 
It  will  not  direct  the  board  to  act  in  a  specific  manner,  nor  attempt  to  con 
trol  its  Judgment.  Even  in  the  case  of  inferior  courts,  mandamus  lies  t 
compel  them  to  proceed  with  the  trial  of  causes  wliich  they  have  delayed  witl 
out  Buffici«it  reason,  (High,  Extr.  Bom.  §  250.)  and  the  author  adds  (sectiQ 
251,  citing  numerous  cases)  that  "the  rule  may  now  be  regarded  as  well  ei 
tabllslied  that  mandamug  lies  In  all  cases  to  compel  an  inferior  court  to  pn 
eeed  to  the  trial  of  a  cause,  and  to  set  it  in  motion,  when  it  has  unreasonabl 
delayed  the  proceedings,  or  where  Its  refusal  to  proceed  amounts  to  a  denial  ( 
Justice."  See,  also,  sections  147, 148,  Id.;  and  8  BI.  Comm.  111.  The  caai 
in  this  and  other  states  are  numerous  where  ministerial  officers,  clothed  wit 
^ua$i  judicial  powers,  have  thus  been  set  in  miHioik,  although  the  courts  hai 
scrupulously  avoided  interfering  with  the  manner  in  which  the  discretional 
duty  should  be  performed.  The  learned  counsel  for  the  appellant  evident 
misappt-ehends  the  language  of  £hott»  J.,  in  People  v.  Boardt  27  N.  T,  37< 
quoted  and  followed  in  People  v.  Bootht  49  Barb.  81,  and  People  v.  Ta^lo. 
1  Abb.  Fr.  (N.  S.)  200.  The  learned  judge  there  observed  that,  to  entitle  tl 
relator  to  a  mandamm,  "there  must  be  a  legal  right  not  merely  to  a  decisio 
in  respect  to  the  tiling  sought,  but  to  the  tiling  itself."  That  language  bi 
reference  to  a  case  where  the  mandamus  was  granted  to  compel  the  thii 
sought,  not  merely  to  compel  a  decision.  Plainly,  what  was  meant  was  th 
the  mere  right  to  a  decision  did  not  involve  the  right  to  a  decision  in  a  pa 
ticular  way.  The  language  does  not  convey  the  idea  that,  where  there  is 
right  to  a  decision  of  some  kind,  a  mandamue  will  not  lie  to  oomp^  such  d 
oision.  Such  a  doctrine  would  be  contrary  to  the  entire  current  of  autliorl 
in  this  country  and  in  England. 

The  appellant's  second  point  is  that  no  right  existed  in  the  relator,  eitli 
Individu^ly  or  as  a  citizen,  to  a  judit^  determination  of  any  questioa  by  ti 
commissioners  of  e^cciae.  This  proposition  overlooks  the  fact  that  it  is  a  pu 
11c  duty  which  is  sought  to  be  here  enforced ;  and  that,  as  was  observed  by  M 
Justice  Danieu  in  People  v.  Dalet/r  37  Hun,  461,  "all  citizens  are  equal 
concerned  In  securing  its  performance."  See  the  cases  and  troHtises  cited  < 
that  opinion.  It  also  overlooks  the  fact  that  under  the  statute  the  bourd 
required  to  act  "upon  the  complaint  of  any  resident"  of  the  city;  anU  th 
the  present  relator,  as  such  resident,  was  the  complainant  In  the  case  chargi 
to  have  been  unreasonably  delayed.  The  precise  point  was  decided  by  M 
Justice  Lbwis  in  People  v.  Seeker,  3  N.  X.  St.  Bep.  202,  aud  we  concur  i 
his  conclusion  on  that  head.  It  is  also  urged  that  the  board  was  not  boui 
to  act  upon  the  complaint  further  than  to  examine  the  witnesses  on  boi 
sides;  that  is,  if  we  understand  the  learned  counsel,  to  hear  the  case,  and  n 
decide  it.  This  Is  a  strange  proposition,  and.  if  correct,  it  would  lead  to 
strange  perversion  of  the  legislative  intent  The  act  reads  as  follows:  "Tl 
board  of  excise  of  any  city,  town,  or  village  may  at  any  time,  and  upon  tl 
complaint  of  any  resident  of  said  city,  town,  or  village  shall,  summon  befo 
them  any  person  or  persons  licensed  as  aforesaid;  and  if  they  shall  becoo 
satistied  that  any  such  person  or  peraons  has  or  have  violated  any  of  the  pr 
visions  of  this  act,  or  of  the  acts  hereby  amended,  they  shall  revoke,  cancc 
and  annul  the  license  of  such  person  or  persons,  which  they  are  hereby  ei 
powered  to  do,  and,  where  necessary,  to  enter  upon  the  premises,  and  tal 
possession  of  and  cancel  such  license.  Upon  an  inquiry,  the  said  board,  < 
the  party  complained  of,  may  summon,  and  the  said  board  may  oompel  tl 
attendance  of.  witnesses  before  them,  and  examine  them  under  oath."  I^v 
1870,  c.  175.  g  8,  (as  amended.  Laws  1873,  c.  549.  g  4.)   Taking  thialiteral^ 
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the  appellants  contend  that  Ifa^  are  oxi\j  bound  to  act  when  "tliey  shall  have 
become  satisfied"  that  the  accused  person  has  violated  the  act,  and' that  their 
noD-action  is  proof  conclusive  that  tbej  have  not  become  satisfied.  The  dif- 
ficulty with  this  position — and  It  Is  not  the  only  difficulty — is  that  the  statute 
eontemplates  the  satisfaction  of  the  board,  and  that  the  absence  of  such  satis- 
faction on  the  part  of  tfae  board  cannot  be  predicated  of  non-action;  other* 
wise,  the  law  could  be  evaded  by  the  failure  of  the  board  to  meet.  Whether 
the  board  is  satisfied  or  dissatisfied  can  only  be  known  after  a  consideration 
of  the  case  by  the  board,  and  the  taking,  at  a  meeting  thereof,  of  the  sense  ot 
Its  members.  But  the  entire  provision  plainly  contemplates  a  summary  triaL 
Peoplt  V.  Houghton^  41  Hun.  560;  People  t.  Schewe,  29  Hun.  124;  P»opl» 
T.  CommiuUmera,  59  N.  Y.  96.  Upon  the  complaint  of  the  resident,  a  sum- 
mons must  be  Issned  and  served  upon  the  accused.  The  board  or  the  accused 
may  thereupon  sammon  or  compel  the  attendance  of  witnesses,  and  examine 
Utem  under  oath,  and  the  proceeding  is  styled  an  "inquiry."  Sueb  an  In- 
qaliy  must  have  a  d^nite  result.  It  would  be  the  height  of  abeurdlty  to  go 
through  all  the  machinpry  of  a  trial,  and  then  and  there  let  the  whide  matter 
rest  without  any  constderation  by  the  board;  the  complaint  twing  treated  as 
tbQB  folly  disposed  of,  and  the  case  decided.  Such  a  construction  would  be 
as  dangerous  to  the  accused  aa  it  would  be  injurious  to  the  public.  The  non- 
action of  the  board  couM  be  continuously  and  indefinitely  held  otw  the  head 
tA  tfae  accused.  He  would  never  know  the  day  or  the  hour  when  the  rod  of 
afflnoatirely  expressed  satisfaction  as  to  his  guilt  might  be  laid  upon  him. 
He  would  be  completely  in  the  power  of  the  board;  and  the  grc^sest  oppres- 
sion, personal  or  political,  might  be  practised  upon  him.  Upon  the  other 
band,  of  what  avail  to  the  people  would  be  the  complaints  of  publie-spirited 
eifilzens,  — residents  of  the  city, — seeking  to  eof oroe  the  law  for  the  benefit  of 
all,  if  such  eomplainta  are  deemed  to  be  legally  passed  upon  by  eontemptuoua 
silence?  In  our  judgment,  it  was  the  plain  intent  of  the  legtelature,  as  ex- 
pressed In  this  act,  that,  after  bearing  all  the  testimony,  the  board,  as  a 
board,  ahoald  coorider  such  testimony,  and  thereupon  decide,  by  a  vote  of 
Uteeommlssloners,  whether  the  accused  person  has  or  has  not  violated  any 
of  the  prorlsions  of  the  act.  If  such  accused  person  has  so  violated  any  of 
tfae  provisioas  of  the  act,  the  duty  to  revoke  the  license  Is  Imperative.  In 
that  case,  to  quote  the  language  of  the  act,  "they  shall  revoke,  cancel,  and 
annul  tbe  license."  And  this  duty  cannot  be  evaded,  or  the  rights  of  tbe 
people  trifled  with,  \sy  non-action  or  silence.  In  PeopU  v.  Board,  24  Hun, 
195,  the  oonrt  held  that  the  duty  of  revoking  licenses  was  dependent  upon  the 
board's  beoomioK^  satisfied  that  "the  licensee  had  violated  some  provision  of 
the  statute."  The  language  used  in  that  case  involved  tbe  concession  tliat 
the  statute  Is  mandatoty,  and  casts  upon  the  board  the  duty  of  revoking 
licenses  when  so  satisfied  of  a  violation  of  some  provision  of  the  statute.  In 
People  T.  Wrightt  8  Hun,  309.  Hardin,  J.,  said  that  the  commissioners 
"were  simply  to  become  satisfied  in  their  Judgment,  and  then  this  right,  as 
well  as  duty,  to  revoke  tbe  permit  which  had  been  given  the  relator  was 
dear.**  And  in  Ptople  t.  Commissioners,  59  N.  Y.  96,  Gbotbr.  J.,  says 
that  tbe  statute  aatborizes  "an  inquiry  Into  and  determlnaUon  of  tfae  ques* 
tion  wbetber  the  party  licensed  continues  to  be  a  suitable  and  proper  person 
to  sell  intoxieating  liquors."  That  thwe  most  be  an  affirmative  **determina- 
tioa"  has  In  tset  never  been  doubted. 

Th»  remaining  qneation  is  sb  to  whethw  a  peremptory  writ  sboald  have 
been  grsiited.  Tfae  appellants  insist  that  an  issue  of  fact  on  the  qnesUon  of 
unmuooable  select  was  raised  by  the  opposing  affidavits,  and  that  eonse- 
qnenUy  the  relator  was  only  entitled  to  an  lUternative  writ.  It  is  nndoubtedlj 
true  that  a  peremptory  writ  can  issue  only  when,  upon  the  conceded  or  nndis- 
pntad  ftuts,  the  right  is  dependent  upon  questions  (tf  law.  In  tbe  present  case 
soBe  of  tbe  faets  stated  in  the  moving  affidavits  are  denied,  nor  Is  new  mat- 


Digrtized  by  Google 


164 


SEW  YOBK  8UFPLEHBNT,  vol.  10. 


CSup.Ct 


ter  stated  in  jnrtlflcatloii,  explanation,  or  extennatlon>  of  the  neglect  oi  tb 
board  to  consider  tliis  partionlar  case.  The  oommissfoners  deny  tliat  the 
have  **  unreasonably  delayed  or  neglected  and  refused  to  decide  or  take  any  m 
Hon  upOD  tlie  complaints  bo  made  as  aforesaid  by  the  City  Beform  CHab, "  n 
ferringt  not  to  this  particular  case  of  Schenpleln,  bnt  to  numerous  "cok 
plaints  for  rlolation  of  the  excise  law,  made  since  the  Ist  of  January.  189( 
by  the  said  City  Beform  Club  against  persons  licensed  in  the  city  of  Ke  w  York. 
As  to  this  particular  case  the  commissioners  were  charged  as  follows:  "(IC 
That,  in  violation  of  the  provisions  of  law  in  such  case  made  and  provtdec 
the  siild  commissioners  have  unreasonal^  delayed,  have  wholly  neglectet 
and  have  refused  to  decide  or  take  any  action  upon  the  deponent's  si^  con 
plaint.**  Tbe  only  answer  to  this  charge  is  a  denial  of  what  is  not  direotJ 
averred,  namely:  "Tbat  the  said  board,  or  any  of  the  commissioners  thereo 
are  unwilling  or  have  refused  to  revoke  tbe  license  of  said  Scheuplein,  or  an 
other  licensee,  for  a  violation  of  the  law,  as  is  alleged  in  said  affidavit.  0 
the  contrary,  deponent  alleges  that  the  board  of  excise,  and  the  oommissioi 
ers  thereof,  are  entirely  willing  to  decide  the  said  matter  of  Scheuplein,  and  b 
other  matters  brought  before  them."  This  is  clearly  an  admission  of  (by  fai 
ore  to  speciflo»lly  deny)  the  charge  that  the  commissioners  have  "nnreaaoi 
ably  delayed,  have  wh<^ly  n^Iectod,  and  tiave  refused  to  decide  or  take  ar 
action  upon"  the  relator's  complaint.  It  is  simply  an  expression  of  prosei 
willingness,  at  the  time  when  the  affidavit  was  verified,  to  decide  the  cas 
that  is,  of  willingness  under  the  stress  of  the  proceedings.  '  But,  even  if  tl 
commissionen  had  denied  the  charge  of  unreasonable  delay,  they  have  not  a 
tempted  to  deny  any  of  tbe  facts  upon  which  tbat  charge  was  predlciUed. 
appears  without  dispute  that  Scheuplein's  license  was  to  expire  on  the  251 
of  April,  1890.  Yet  on  the  8th  of  April  the  case  had  not  even  been  conai 
ered,  although  tbe  commissioners  had  "often  been  requested  so  to  do.**  Thi 
it  appears  that  wlien  the  case  was  closed,  and  submitted  for  decision,  on  tl 
28tb  of  February,  the  license  had  58  days  to  rnn.  Forty  of  these  58  da; 
were  permitted  to  pass  without  the  slightest  action ;  and  thus,  when  these  pt 
ceedlngs  were  oommenced,  but  18  days  were  left  of  tbe  term  of  tbe  Ucens 
Under  such  circumstances  a  denial  of  unreasonable  neglect  would  simplj  i 
a  dental  of  tbe  self-evident  conclusion  that  there  was  gross  neglect,  and  th 
the  commissioners,  by  their  willful  non-action,  were  permitting  tbe  accua 
to  enjoy  with  impunity  the  remainder  of  his  term.  We  agree  with  the  i 
spoodent  that  the  facts  fully  Justified  the  legal  inference  that  tbe  commlsaio 
ers  dill  not  intend  to  take  any  action  In  the  matter;  that  tbeir  delay  was  u 
reasonable  as  matter  of  law,  and  equivalent  to  a  refusal  to  act.  In  People 
Bupeniiors,  20  N.  Y.  252,  a  Judgment  refusing  a  peremptory  mandamxis  w 
reversed,  although  the  claim  under  consideration  was  "not  fdlowed  nor  disa 
lowed  by  any  formal  action  of  the  board.**  Johnson,  G.  J.,  speaking  of  tli 
claim,  said:  "It  was  laid  aside  without  other  action  when  tbe  dufy  of  tl 
board  was  to  proceed  and  act  upon  the  claim;  «  •  *  and  we  moat  bo 
their  conduct  to  be  equivalent  to  a  rejection  of  tbe  claim,  or  else  leave  It  in  tl 
power  of  the  board  of  supervisors  to  postpone  action  in  all  cases  till  sach  tic 
as  they  think  it  fit  to  proceed.  '*  This  case  was  followed  in  People  v.  Supt 
vteoTs,  *41  N.  Y.  291k  where  Fobteb,  J.,  observed  tbat  it  was  quite  evldei 
*'from  the  inaction  and  delay  of  tbe  board  of  supervisors,  as  well  as  from  tl 
grounds  on  which  tbe  application  for  a  mandamus  was  resisted,  that  the  boai 
did  not  recognize  its  obligations  to  raise  the  moneys  in  question  under  tbe  a 
of  1860.  There  was.  It  to  true,  no  formal  refusal;  but  we  think  the  ooart  b 
low  was  right  in  holding  that,  under  tbe  circumstances  disclosed  In  the  af 
davit,  the  neglect  of  the  board  was  equivalent  to  a  refusal  to  comply  with  U 
requisition.  See,  also,  Quem  v.  Veati-ymen^  8  Adol.  &  E.  889,  and  Queen  ' 
CommieaioTiers,  reported  aa  note.  Id.  901.  Tbe  case  of  People  v.  Leonon 
74  N.  Y.  445,  does  not  conflict  with  these  caaea.   There  the  mandamus  w; 
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not  nMraly  to  set  the  officer  in  motion,  and  to  require  him  to  act  upon  his  Judg- 
ment, bnt  It  directed  him  to  do  the  speciSc  thing  as  to  which  he  was  clothed 
with  diBcretioD.  But,  even  there,  Churoh,  G.  J.,  said  it  was  not  a  case  of 
refasal  to  act  at  all.  "Delay  is  alleged,  and  this  is  explained  by  the  deft^nd- 
ut."  Where  the  facte  are  undispnted,  the  question  of  what  is  a  reasonable 
time  is  ordinarily  one  of  law.  Jioth  v.  Railrottd  Co.,  34  N.  Y.  553.  and  cases 
tberedted:  Hedge*  t.  Raaroad  Co.,49  N.  Y.  225;  Davie  v.  Gtwynm,  57  X. 
T.  677.  Whether  thatdoctrine  Is  strlctlyapplicable  here  need  not  bedeflnitely 
decided,  as  not  only  aie  the  facts  undisputed,  but  also  the  conclusion  directly 
charged  against  the  commissioners  with  regard  to  this  particular  complaint. 
Vfoa  both  the  facts  and  the  law»  we  think  the  order  appealed  from  was  rights 
and  iluwld  b«  ■fflrraedp  wltb  ooets.  All  oonoor. 


GLAeosn     ol.  tt.  MBTiUffcnjTAir  Nat.  Bank. 
(Bttpreme  Court,  General  Term,  Ffnt  Department.  Uaj  16, 1800.) 

Bins  iin>  Bankiitg— DissoLtiTioir— Rbdbhftioh  of  Nom. 

LawB  N.  T.  1806,  e.  97,  (1  S,  proridet  that  any  state  bank  beoomlng  a  national  bank 
■hall  be  deemed  to  have  sorrendered  its  ohaner  on  compUanoe  **ivitb  the  require- 
mKita  of  this  act, "  bat  that  It  shall  oODtlnne  a  body  corporate  for  three  years  after-* 
wards  for  the  purpose  ot  dosing  Its  oon earns,  bat  not  lor  the  purpose  of  the  buai- 
aess  for  whioii  It  was  establuhed.  Section  6  proTldes  tha^  when  authorised  to 
oonunenoe  bnsiness  as  a  national  bank,  all  assets  of  the  old  bank  sbalt  rest,  with- 
out any  oonTeyanoS)  ia  the  national  bank,  which,  oa  retanUng  the  bills  of  tiie  state 
bank  to  the  banking  dmtartment  of  the  state,  may  reoelTe  tu  atoclfc  pledged  to 
eore  the  redemptlm  of  the  same,  and  that  it  uiall  oe  snbjeeted  to  tlie  same  rales  as 
the  state  banks  with  regard  to  the  final  redemption  of  the  dronlsUng  notes  of  "  such 
■tste  banks  so  ooaverted  into  national  associations.  **  Seotion  8  provides  that  the 
act  shall  not  be  oonstmed  so  as  to  release  the  natlonsl  bank  from  any  obligaUon  in- 
eorred  before  beoomlng  saob  sBsodation.  Hel^d,  that  the  courersiOD  of  a  state  bank 
Into  a  national  bank  did  not  constitute  snoh  a  "closing  of  the  basiness^  of  the  state 
bank  that  it  oonld  limit  its  liability  to  redeem  its  circulating  notes  by  prooeedings 
under  Laws  I860,  c.  986,  aothorlxing  state  banks  intending  to  dose  business  to  puo- 
Ush  notice  that  any  parsons  baring  any  of  the  oiroulaUug  notes  of  the  bank  should 
preiaat  thun  fbr  reoampUon  witfaiii  six  years,  and^f ailing  to  do  so^  the  bank  would 
BO  longer  be  liable  m  sneh  notea.  iUBrmlng4n.  Y.  Bnpp.  US. 

Appeal  bom  spedal  tenn*  New  York  oounty. 

Action  by  Saraner  E.  GU^ett  and  Charles  T.  Chlckering,  as  sdministra* 
tors  of  the  estate  of  Jamea  H.  Paine,  against  the  MetropoUtan  National  Bank* 
to  reeoTO  the  amount  of  certain  luuik-bllls  issued  by  the  Metropolitan  Bank 
while  incorporated  nnder  the  laws  of  the  state,  and  before  it  became  a  national 
bank.  On  ilareb  14, 1867,  sach  bank  deposited  wltb  the  bank  sttperintend- 
ent  of  tbe  state  a  snm  of  mon^  equal  to  its  outstanding  circnlatlon,  and  the 
loperintendent  puldlsbed  notice  that  tbe  eirculating  notes  of  the  tnnk  would 
be  redeemed  at  par  at  any  time  within  six  years  from  the  date  of  notice,  and 
that  all  notflB  that  were  not  presented  for  redemption  within  that  time  should 
cease  to  be  a  cbarge  npon  the  fund  in  the  hands  of  the  superintendent  for 
that  parpoee.  Tbe  bank-billB  in  suit  were  not  presented  for  redemption 
within  seven  years  from  the  date  of  such  notloe.  Tbere  was  Judgment  for 
plaintiffs,  and  defendant  appeals.  For  opinion  of  Mr.  Justice  Faztbhsoh  at 
speuial  term,  see  4  N.  Y.  Supp.  115. 

Argaed  before  Yah  B&miT.  P.  J.,  and  Bbadt  and  Baktlrt,  JJ. 

Feabo^,  Bahtr  A  Peabodn,  {Fithtr  A.  Bakor,  of  counsel,)  for  appellant. 
31uo,  H,  Buitt,  (XesJis  If.  JZimmU,  of  counsel,)  for  respondents. 

Bradt.  J.  Tbe  defendant,  wldle  •  banking  association  under  the  laws  of 
thia  state,  and  in  1865,  baring  become  a  national  banking  assocla^ilon  under 
the  proTlsions  of  the  act  passed  In  that  year,  (chapter  ST.fand  desiring  to  re- 
tire its  circDlating  notes  iMued  while  a  slate  bank,  proceeded  to  comply  with 
tbe  provlaions  of  tbe  aet  of  1859  (chapter  236)  relating  thereto.   In  its  con- 
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version  to  a  national  bank*  sod  in  the  proceedings,  ander  the  act  lasi  mei 
ttoned,  to  retire  its  note!*  every  roqulrement  was  olMervecI;  and  the  queatfo 
presented,  therefore,  in  Km^NS.  la  whether  the  act  of  1859,  the  conveiaio 
having  tidEon  place,  is  applicable.  Tlie  learned  justice  in  the  oouit  beioi 
held  that  It  was  not*  for  the  xenBon  that  the  act  of  1859  applied  aaij  to  bank 
having  an  Intention  to  close  their  business  absolutdy,  and  not  to  tiiose  intend 
Ing  to  continue  under  any  other  form.  It  may  not  he  necessary  to  add  to  tfa 
views  expressed  by  ttie  learned  jnsUos  In  the  ooart  below,  austaining  thi 
proposition,  but  nevertheless  a  few  observatkms  will  be  indulged  in. 

It  la  tme  that  by  section  lot  the  act  of  1865  It  is  declared  that  its  piovli 
Ions  shiril  be  taken  and  dewned  as  an  amendniMit  of  the  laws  of  this  state  1: 
reference  to  the  banking  business,  and  therefore  they  we  ingrafted  on  thoa 
laws;  and  for  this  reason,  if  no  other  exists,  it  must  beconeeded  thut  whethe 
It  was  the  intention  of  the  legislature  to  provide  that  the  two  proceeding 
should  go  on  pari  pastu,  that  Is,  the  national  organizaUon,  and  the  retln 
ment  of  its  notes  by  the  hank  while  a  state  corporation,  is  a  difficult  an 
troublesome  question.  The  act  of  1865,  it  most  be  observed,  will  be  read  i: 
vain  to  discover  any  language,  exc^  by  remote  Implication,  which  tends  t 
express  such  a  design,  ui  the  act  of  18^,  however,  we  find  not  only  languag 
indicating  the  expressed  purpose  of  the  stotnte  to  faie  to  fadlltate  existing  stat 
banks  to  retire  their  rtrculatiout  but  language  from  which  that  purpose,  an 
that  purpose  only,  is  declared  and  quite  manifest.  It  provide^  among  othe 
things,  that  there  sliall  be  a  pubUcwion  in  the  st^  paper  by  the  superintend 
ent  of  bankliig  that  the  bank-notes  will  be  redeemed  by  him,  and  most  b 
presented  within  tAx  years  from  the  date  of  the  notice;  and  that  npon  the  ex 
piratlon  of  such  six  years  (all  proceedings  being  regular)  it  shall  be  lawf  n 
for  the  saperiniendent  to  surrender  to  the  banking  association,  and  it  shall  h 
entitled  to  receive  from  him,  all  the  money  remaining  In  his  hnnds  after  «uc 
redemption,  except  so  much  as  may  be  necessary  to  pay  the  reasonable  ea 
penses  chargeable  against  the  accounts,  including  the  publication  of  the  n 
quired  notices.  The  money  so  to  be  refunded  is  whatevw  remains  of  th 
amoont  regalred  to  be  deposited  In  order  to  fully  meet  the  outstanding  cit 
eolation  at  the  time  the  proceeding  Is  Initiated,  whatever  that  may  be.  B; 
section  5  It  is  farther  provided  that  a  banking  association,  after  the  paymen 
of  all  the  circulating  notes  issued  by  it  which  shall  have  t>een  ptesenta 
within  the  time  required  by  the  notice  to  be  published,  as  already  stated,  ant 
of  all  other  lawful  claims  and  demands  against  the  bank,  it  shall  ^ride  th< 
remaining  property  and  effects  of  the  bank  among  the  stocbhoidera  thereof,  o 
tbeir  personal  representatives,  according  to  the  reepective  shares  and  inter 
ests  therein.  It  will  at  once  be  perceived  that  if  the  bank  continues  h 
another  form,  all  its  assets  being  transferred  to  tlie  new  formation  by  opera 
tion  of  the  statute,  the  division  contemplated  by  the  section  cannot  he  made 
and  in  that  respect,  at  least,  the  ot)ject  and  design  of  the  act  is  frustrated.  A 
provision  of  this  kind  would,  by  implication,  if  there  were  no  express  Ian 
gtiage  leading  to  such  a  result,  determine  the  character  of  the  statute  and  iti 
purpose.  It  seems  to  be  a  necessary  corollary,  if  the  distribution  is  to  taki 
I^ce  of  any  surplus,  that  the  al»oIute  death  of  the  corporation  is  not  onlj 
contemplated,  but  indispensable,  in  order  to  carry  out  the  provisions  of  tht 
statute.  For  these  reasons,  in  addition  to  those  assigned  by  the  teamed  Jus 
tiee  in  the  court  below,  (4  N.  Y.  Supp.  115,)  it  i*  thongbt  that  the  jndgmenl 
is  correct,  and  abonld  be  affirmed,  with  oosts. 

Yam  BnvHT,  F.  J.i  ooncnrs.  Bartlbtt,  J.,  ooneors  In  nsolt. 
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SoEELL  «.  Slkinb  et  at* 
(Supreme  Court,  Qeimal  Term,  Seoond  XlqKirtmiMlL  Ibgr  IS,  1890.) 
HoBTSAGBA— FoBMCLomru  Bai.>— RBDncTioH  or  Taxm. 

Wtwre  gomplatlOD  of  title  under  «  foreolosnre  «ale  li  poilpOMd,  ud  in  the  mesD 
time  taxes  on  the  property  are  redaoed  under  tbe  arxeuaget  act,  (Laws  N.  x.  188& 
c.  114.)  tbe  pvrohaaer  la  entitled  toallowanoa  forthataxaalt  atood  wtim  Us  Via 
was  made. 

Appeal  from  special  term,  Kings  county. 

Foreclosure  proceedings  instituted  hy  Edward  ScheU,  trustee  of  Mary  Fqy- 
son  CnrglU,  lu^inst  George  B,  Elkios  and  others.  An  order  was  entered  de- 
nying plaintiff's  motion  to  be  released  from  his  purchase  at  tbe  foreclosure 
■ale,  and  setting  aside  the  order  conHrming  the  sale,  and  directing  the  sheriff 
to  make  a  new  report  allowing  plaintiff  less  on  account  of  taxes  and  Interest* 
and  plaintiff  appeals. 

Argued  before  Barnard.  F.  J.,  and  Dtkhan  and  Fratt,  JJ. 

Bdtoard  H.  Schell,  {James  O.  Hoyt  and  Frederick  A.  Ward,  of  connsd.) 
for  appellant.  Ralph  BumetU  J-  Hunt  Betts,  and  aherman  SvarU,  (  Will- 
iam D.  KasdsTt  of  oounsel,)  for  respondents. 

Barnard,  P.  J.  The  plaintiff,  In  1875,  obtained  a  decree  for  tbe  foreclos- 
ure and  sale  of  certain  mortgaged  premises  in  Brooklyn.  No  sale  was  made 
under  tba  decree  until  April.  1B81,  when  the  plaintiff  bought  In  the  property 
for  915,000.  Tbetaxes  then  upon  rhepropertywere94,505.5S,  which  were,  by 
condition  of  sale,  to  be  deducted.  The  title  under  this  sale  was  left  unperfected 
until  1889,  wiien  the  sale  was  adjudged  a  good  sale,  and  tbe  plaintiff  was  r^ 
quired  to  complete  the  purchase  and  t^e  title  under  it.  The  taxes  on  the 
property  in  1889  had  been  reduced,  under  chapter  114  of  Laws  of  1883,  to  the 
sum  of  98,026.  The  sheriff,  on  giving  tbe  deed,  allowed  the  tax  as  It  stood 
when  the  bid  was  made,  and  the  order  appealed  from  corrects  this  by  allowing 
only  the  reduced  tax»  under  the  arrearages  act  above  mentioned- 

I  think  tbe  sheriff's  report  was  correct.  Tbe  order  ap{>ealed  from  is  based 
upon  the  statement  in  it  that  the  sale  should  have  been  closed  on  the  4th  of 
Mxjt  1881.  If  that  had  been  done,  an  allowance  of  the  tax  as  It  then  stood 
would  bare  been  a  matter  of  course.  A  subsequent  reduction  under  a  law 
two  years  later  would  not  have  Inured  to  the  beneQt  of  the  mortgagor  or  his 
repreeentatives,  bat  to  the  axoneratlon  of  the  land  which  the  plaintuE  owned. 
The  aneanige  law  was  designed  to  reduce  a  tax  on  the  land  to  a  sum  wbleh 
It  justly  ought  to  pay  at  tbe  time  of  the  passage  oX.  tbe  act.  The  tax  was  not 
necessarily  bad*  bnt  it  had  become  so  la^  that  It  was  deemed  better  to  re- 
dsos  It,  and  get  payment,  than  to  sell  the  land  for  the  larger  amount,  and 
lose  it,  as  the  act  states  that  tbe  tax  has  become  greater  tlwn  the  assessed 
value  of  the  land  In  some  states.  The  aocoanting  should  be  as  of  4th  May* 
1881,  allowing  tbe  tax  as  it  then  stood.  The 'debt  was  then  $]1,437.31:  the 
eosts  and  Interest  on  the  amount,  9440.28;  the  sheriff's  f^s.  9211.50;  the  tax 
Is  94.505.58.  This  woald  leave  a  debt  on  May  4.  1881.  of  91.594.87.  Tbe 
cider  sbonld  be  modifled  so  as  to  conform  to  this  result. 


OOLLXMS  «.  GlXY  or  LOK&  ISLANXk 

(Aupreme  Oouri,  Oeneral  Trnm,  Seeotid  Depairtment.  Kay  18, 189a) 

Taxatiow— As— SMUT— Woit-Rmidbwt  Owitbbs. 

Under  LnwB  N.  Y.  1880,  a  889,  providing  that  tax  asaessmenta  on  land  In  lionr 
lalud  City  aball  not  be  lavalloated  "by  reason  of  any  error,  mistake,  or  insuflt 
denoT  in  the  owaer'a  name, "  and  that  the  tax  afaaU  be  a  "lien  on  the  property  «*> 
■eased  until  dlwdiarged  by  payment,  "an  aaseaunent  of  tbe  land  of  a  non-residenkto 
not  TlUatad  by  beia^  asaeeiBfl  to  unknown  ownera. 

Appeal  from  Judgment  on  report  of  referee. 
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Action  hj  BenJamlD  GoUlna  against  Long  Island  City  to  vacate  taxes  od 
lands  In  deiendant  city  for  the  years  1884,  1886.  and  1886.  The  lands  wen 
YBCHnt  and  nnoconpled.  Tiiere  was  Jndgmenfe  for  plaintiff.  Detendaat  ap- 
peals. 

Argned  before  Baarabd*  F.  J.,  and  Dtkhan  and  Pratt,  J  J. 
W,  J,  FotUr,  for  appellant.   B.  Nott  Anabie,  for  respondent. 

Barhabx),  F.  J.  Tbe  case  shows  that  the  assessments  were  made  to  un- 
known owners,  and  to  one  Zollkofler.  The  lands  were  then  owned  by  Mary 
Norwood,  a  non-resident  of  Queens  county.  There  is  no  difference,  as  to 
assessments  upon  lands  In  Long  Island  City,  between  lands  of  residents  and 
non-residents.  No  separate  column  Is  required  for  the  two  classes  of  persons. 
Chapter  461.  tit.  6.  Laws  1871.  The  entry  of  tbe  wrong  name  as  owner  did 
not  invalidate  tbe  tax.  No  assessments,  which  shall  be  made  for  any  taxes 
in  Long  Island  City,  shall  be  invalidated  "by  reason  of  any  error,  mistake,  or 
insufficiency  In  the  owner's  name."  The  tax  is  a  "lien  on  tbe  property  as- 
sessed, untU  discharged  by  payment.**  Chapter  339,  Laws  1880.  By  these 
laws,  it  is  provided  that  no  tax  upon  lands  shall  be  inTalidated  In  consequence 
of  the  omission  of  the  name  of  the  rightful  owner.  When  the  assessment 
under  this  act  was  made  ^alnat  an  estate  of  a  deceased  person,  it  was  held 
that  the  Ux  was  good.  Haigbt  v.  Mayor,  etc.,  99  N.  T.  280,  1  N.  £.  Bep. 
883.  Tbe  judgment  should  therefore  be  reversed*  and  •  new  trial  granted  at 
special  term,  costs  to  abide  event.  All  concur. 


■ 

Glouoester  Iron-Wosks  v.  Boabd  of  Water  Cox*Ba. 
iSupreme  Cowit,  Oenenil  Term,  Second  DeparrtmtmL  Hay  19, 188a) 

AOnONS — CONSOIJXIATION. 

Plaintiffs  sued  for  the  oontraot  price  of  goods  delivered  to  defendaoL  The  aa- 
vwer  averred  a  failure  1^  plaintifra  to  [wrfonn  tlietr  part  of  the  oontraot,  wlieret^ 
defendant  waa  saed  by  otoer  parties,  and  notice  was  ^ven  to  plaintiff  to  aeaoiM 
the  defenae  of  such  scuon,  which  had  been  referred.  Held,  that  a  tooUon  pl^s- 
tiffa  to  have  the  two  aotLona  ooDsolidated  ao  that  the  rlffhta  of  the  reapeottve  par- 
ties mieht  be  adjusted  so  as  to  oonfonn  to  tlia  fitots  alleged  la  fcbe  moving  aJBda- 
Tita,  WDioti  faots  were  diapated,  was  properlj  denied. 

Appeal  from  special  term.  Kings  county. 

Action  by  the  Gloucester  Iron- Works  against  the  board  of  water  commis- 
sioners of  the  village  of  Sing  Sing.  Plaintiff  appeals  from  an  order  denying 
a  motion  for  consolidation  of  actions,  and  for  further  relief. 

Argued  before  Babmabd,  F.  J.,  and  Dtiocan  and  Pbatt.  JJ. 

Moaea  JS.  QnWt  tat  appellant.  &amuti  Wataon  and  jSmitt  JCmt,  for  r«- 
spoodent. 

Babhabd,  F.  J.  There  is  no  basis  for  this  motion.  The  plaintiff  made  a 
contract  with  the  defendant  to  deliver  iron  castings  at  a  certain  price  agreed 
upon.  Upon  a  failure  to  pay  the  price  for  the  pr^>erty  after  its  d^Twy.  the 
plaintiff  has  brought  an  action.  Tbe  anaww  avers  that  Xq  the  terms  of  tbe 
contract  the  plaintiff  agreed  to  indemnify  and  save  hanmees  the  defendant 
tor  a  failure  to  perform  tbe  contract,  and  arera  a  failure,  whereby  thedetend- 
aat  was  sued  by  other  parties,  wht(^  suit  is  still  pending.  The  pleadings  in 
thia  action  are  set  fortb  in  the  papers.  The  defendant  gave  notice  to  the 
fdalnttff  to  assume  the  defense  of  the  action,  which  la  referred  to  a  referee  by 
agreement  of  the  paxdee  to  that  action.  At  this  state  of  the  two  oontrorer- 
■ua  this  motion  is  made,  witb  a  design  to  have  the  two  controversies  adjoated 
■o  that  ''the  position  and  standing  of  the  respectlTe  parties  under  the  facta 
ai  set  fortb  in  Uiis  [the  plaintiff's]  affldavit"  may  ctmform  thereto.  Tbe 
tects  are  disputed,  and  the  two  actions  must  be  based  upon  t^e  real  tacts  as 
found  upon  Uie  trial.  The  motion  papers  assert  that  the  two  actions  cannot 


Digitized  by  Google 


Sap.  Ct] 


KEABNEY  r.  FLK3J1K0. 


169 


be  proppriy  Joined  in  one  action  upon  the  facts.  The  motion  was  properlj 
denied.  The  ordinary  method  of  trial  would  be  replaced  bj  a  trial  npon  affl- 
dsTtti  av  parte.  Ontor  affirmed,  with  coetn  and  dlsbursementfl.  All  oononr. 


Kearnst  «.  FLsuHe  «(  aL 
(fiuprtme  Court,  Omeral  Xernt.  Sim  DepartnunL         10, 18Q(k) 
ftBWf ■   Til  lUMD  Tbobts— pATnHT  or  FuBOHASB  Uasmr. 

A.  and  B.  pnrohued  land,  A.  paying  the  consideration  with  an  andentandinff 
lltat  title  stionld  be  taken  In  hl«  name,  and  the  profits  of  s^  dnrad  eqoallj;  bin 
wtthoat  hla  knowledge  Utle  was  taken  In  the  name  of  atUrd  person,  who,  for  a 
■omlnal  oonslderationf  oonTeyed  to  a  f  onrth,  who  In  tarn  ooave/ed  without  notice 
to  defendant,  with  whom  B.  had  agreed  to  shore  the  profits  of  a  sale  of  the  land  11 
be  woold  pay  off  the  Itens.  Held,  that  a  saboeqaent  deed  from  B.  to  plaintiff  oon- 
TCjed  no  uitereBt,  and  that  defendant  was  entitled  to  be  paid,  ont  of  the  proceoda 
of  aale,  the  advanoes  aotnallymade  by  him  in  good  fauh  in  p^ngcdt  liens,  and 
that  the  balanoe  of  the  proceeda  should  be  ennallj  divided  between  him  and  A. 
after  payment  to  A.  of  the  adTances  made  hy  film,  with  Intaresk  Uodlfying  8  H. 
T.  Snpp.  180. 

Appeal  from  spedal  term,  New  York  county. 

Action  for  partitioo,  brought  bj  Kosetta  M.  Kearney  against  Charles  B. 
Fleming,  and  Sarah,  his  wife,  and  Charles  Jones.  In  February,  1334.  it 
was  agreed  between  Jones  and  James  Kearney,  who  was  acting  as  his  attor- 
ney, that  the  property  in  question,  which  was  incumbered  with  taxes,  assess- 
ments, and  salea.  and  could  be  bought  for  a  small  sum.  should  be  purchased, 
Jones  furnishing  the  money  and  Kearney  his  services  in  removing  the  liens 
and  assessments,  and  each  to  have  a  one-half  interest.  Under  this  agreement, 
Jones  paid  #442.  the  purchase  price,  with  the  understanding  that  the  title 
should  be  taken  in  bis  name.  The  deed  was  executed,  however,  to  W.  F. 
Parks,  nominally  for  the  consideration  of  9275.  In  March,  1836,  Parks  con- 
Toyed  to  Joseph  Ifoore,  who  In  the  same  month  executed  a  deed  to  Fleming, 
with  whom  Kearney  had  made  an  arrangement  similar  to  the  one  formerly 
made  with  Jones;  and  In  November.  1886,  Fleming,  who  had  taken  an  as- 
signment of  an  outstanding  mortgage,  began  to  pay  off  liens.  In  1837  Kear^ 
ney  oonveyed  bis  intereat  to  the  pluintlff,  his  wife.  From  the  judgment  ea- 
tend  In  the  action  defendant  Jones  appeals. 

Argaed  before  Yah  Britmt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

AUxander  Thain,  tor  appellant.   Qeory*  5.  DanUla,  for  nspundents. 

Barrett,  J.  We  concur  with  the  learned  judge  at  special  term  that  the 
defendant  Fleming  was  protected  by  the  recording  act.  We  tliink,  however, 
that  be  was  so  protected  only  to  the  extent  of  advances  actually  made  in  good 
AUtb.  Fleming  did  not  really  purchase  the  property  from  Moore.  He  simply 
XokOl  a  deed  from  the  latter,  pursuant  to  an  arrangement  made  with  Kearney. 
Kearney  had  previously  Induced  the  defendant  Jones  to  advance  the  money 
with  which  to  purchase  the  property,  upon  an  agreement  to  take  title  In  their 
joint  names  and  for  their  joint  benefit.  Jones  advanced  the  money,  but 
Kearney  defrauded  bim  by  taking  title  in  the  name  of  one  Parks,  through 
whom  Moore  leceired  bis  deed.  Then  Kearney  made  an  agreement  with 
Fleming  similar  to  that  Which  be  had  made  with  Jones.  Fleming,  however, 
was  wiser  than  Jones.  fOr  he  looked  after  his  record  title.  He  knew  nothing 
of  the  prte  arrangement,  and  ha  innocently  made  certain  payments  upon  the 
fiaith  a  tiw  deed  wbtoh  be  fecelved  from  Moon.  To  the  extent  of  those  ad- 
nnces,  we  agree  that  he  was  protected;  bat  after  their  payment,  we  think, 
la  eonlty  Jones*  advances  came  next  The  learned  judge  nkade  no  provision 
tta  Jones*  advanees,  bnt  decreed  that  the  proceeds  of  the  sale,  after  the  pay- 
ment of  ;n«ilDff*s  advances,  be  divided  equally  between  Jones  and  Fleming. 
This  was  npon  the  theory  that  each  of  these  putles  had  agreed  wltfa  Kearny 
to  share  mch  prDceeda  after  the  payment  of  uelr  raspe^ve  advances. 


Digitized  by  Google 


170 


KSW  YOBK  SDPPI'EHKNT,  Vol.  10. 


C8ap.0t. 


We  do  not  thlok  that  Fleming's  rights  under  the  sharing  part  of  the  agree- 
ment were  snperior  to  Jones*  equity  for  the  repayment  oC  his  cash  advances. 
Fleming  was  not  a  bonajlde  purchaser  for  value  from  Moore.  He  paid  noth- 
ing to  Moore,  and  made  no  agreement  with  him.  His  entire  arrangement 
was  with  Kearnej,  and  Moore's  deed  resulted  solely  from  that  arrangement. 
The  sharing  agreement  made  with  Kearney  was  simply  a  reward  for  the  pro- 
posed  advances.  So  far  as  Kearney  was  concerned,  Fleming  was  secured  for 
this  reward.  But  the  profit  thus  flowing  from  the  advances  ia  not  a  su- 
perior equity  to  the  trust  in  favor  of  Jones,  which  was  impressed  upon  each 
of  the  several  grantees  from  Parks  to  Moore;  and  this  trust,  subjeettoall 
proper  advances  and  cash  payments  actually  maide  in  good  faith,  is  also  im- 
pressed upon  the  deed  from  Moore  to  Fleming.  Wo  think,  therefore,  tbat 
the  Judgment  should  be  varied  accordingly.  This  miglit  be  done  without  a 
new  trial,  but  for  the  circumstance  that  one  of  Fleming's  payments  dow  not 
seem  to  have  been  wholly  in  good  faith.  A  new  trial,  however,  mi^  be 
avoided  If  Fleming  will  make  a  suitable  stipulation.  He  says  be  paid  9835 
for  the  assignment  to  him  of  a  mortgage  upon  the  premises.  This  mortgage 
was  for  but  $300,  and  why  he  paid  more  than  was  due  upon  it  does  not  ap> 
pear.  Ttiis  payment  he  made  before  he  received  the  deed  from  Moore.  Snb-: 
sequently  he  paid  off  large  arrears  of  back  taxes  and  assessments.  Kearney 
had  agreed  to  have  these  liens  removed,  but  Fleming  was  compelled  to  do  this; 
himself,  because  of  Kearney's  neglect,  probably  because  of  Kearney's  flight! 
from  justice.  Fleming's  testimony  on  this  head  is  as  follows:  "I  removed: 
the  incumbrances  after  Kearney  was  among  the  missing.**  We  think  the 
learned  judge  properly  allowed  Fleming  all  these  payment  for  taxes  and  as^i 
sessroentB.  If,  therefore,  Fleming  will  stipulate  to  reduce  the  allowanoe 
made  for  the  mortgage  payment  to  the  sum  actually  due  upon  such  moi-tgage 
at  the  date  when  it  was  assigned  to  him,  the  judgment  will  be  modifled  b; 
directing  the  referee — First,  to  pay  him  from  the  proceeds  of  the  sale  the 
amount  of  his  payments  as  found  at  special  term,  less  such  reduction;  $eoond, 
to  pay  the  amount  of  Jones'  advances  and  Interest;  and,  third,  to  divide  tha 
balance  equally  between  them.  If  Fleming  refuses  to  so  stipulate,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered;  for  we  h^ve  no  means  of 
liquidating  the  precise  sum  which  was  due  upon  the  mortgage  at  the  time  it 
was  assigned  to  Fleming,  ncr  have  we  any  testimony  explanatory  of  the  fact 
that  the  sum  paid  was  largely  in  excess  of  the  amount  due.  If  the  stipulft' 
tion  is  given  as  herein  indicated,  the  judgment  will  l>e  modifled  accordinglyi 
without  costs  of  this  appeal  to  either  party,  and  without  varying  the  coirfi 
and  allowance  awarded  at  special  term;  otherwise,  ft  new  trial  worden^ 
costs  to  appellant  to  abide  the  event.   All  concur. 


WXLLABD  «t  Ol.  9.  WRmG  st  Ol, 
(Supreme  Court,  General  Term,  Firtt  Department  May  16, 1890.) 

1.  FACTOB8  Ajm  Brokbrs— Lien  roa  ADTAnoss— Aasionuknt  bt  Fkinoipai. 

W.  &  Co.,  stock-brokers  In  Syracuse,  flllod  orders  to  purchase  stocks  odtdu- 
(fin,  by  dlrecUne:  plaintiffs,  their  Mew  York  oorreepondents,  to  buy  the  stocks  it>- 
•irad.  FlBlntiffs  held  the  certLficatea  of  the  stock  thoa  porohased,  aad  also  recelTod 
other  stocks  from  W.  &  Co.,  as  ooUaterala,  to  secure  the  price,  and  kept  tbeii 
accounts  with  W.  &  Co^  knowing  no  other  parson  In  the  transactions.  During 
this  conrse  of  dealing',  w.  &  Co.  made  an  assignment  for  benelit  of  creditors,  and 
fdaiotifta  aaed  to  determine  the  rights  to  tha  stocks  thas  held  by  them.  H«(4 
tbat  plaiDtiffa*  advanoea  to  W.  &>  Co.  would  flrat  be  satisfied  out  of  tin  prooeedi 
of  the  atocks  in  their  hands  at  the  time  of  the  assignmoot,  and  that,  as  oetweii 
the  assignee  and  the  oustomera  of  W.  &  Co.,  who  Identified  stocks  In  plalntUb* 
hands  aa  having  been  purchased  for  tbem,  the  customers  had  the  prior  right 

II  SAMa-^F*LBDOB  to  Covib  HARoiifB—RieHTfl  or  Plbdqkor. 

Aaoag  the  ooUaterals  pledged  by  W.  dc  Co.  to  plaintifle  was  stook  whleh  IL,  a 
enatomsr  of  W.  A  Ca,  had  depoaited  with  tbem  to  cover  maiiginB,  bat  pUiaUSi 
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bed  BO  boowledn  of  31. 's  rights.  Htld  tbat,  after  utiifjiBg  pl^tlffs'  claim,  M. 
wan  entitled  to  the  proceeds  of  the  stock  pledged  by  talm  before  the  alleged  ownen 
of  the  seoaritiOB  bought  on  margin  coold  recenre  anything. 
&  VLBDom — CoKTLiornre  Claucs— Aotiok  bt  Plbdobb— AnoiotBT^s  Faas. 

In  ancdi  action.  It  waa  eraor  to  allow  plaintlffa  fees  and  dUbanementa  (daimed  to 
ban  been  paid  to  their  oonuel  In  axamlning  the  olabna  of  the  varloiu  parties  and 
oondactlng  the  Utigation,  as  the  relation  of  tmatee  and  eetttdt  qiu  truttent  In  no 
sense  existed  between  them  and  W.  ft  Co. 

Appeal  from  jadgment  on  r^rt  of  referee. 

Action  by  Edward  E.  Willard  and  othera,  eompoeing  tbe  firm  of  E.  K. 
Willard  A  Co.,  against  Edward  N.  Westcott  and  Alfred  'Wilkinson,  their  as- 
signees, James  S,  Croase,  Hamilton  S.  White,  Giles  Eveison,  Lucius  Moses, 
and  othera,  brought  to  determlDe  tbe  rights  to  stocks  in  tbe  possession  of 
plaintiffs.  Tbe  action  was  referred.and  from  the  judgmeotentered  upon  the 
report  of  the  referee  defendants  White,  Everson.  and  Moses  appeal. 

Argued  before  Yak  Bbunt,  P.  J.,  and  Babtx,ett  and  Babsstt,  JJ. 

F.  H.  Higoook,  for  appellants  White  and  Ererson.    1^.  tf.  Treugt  iox  ap- 

Cllant  Moaes.  T.  L.  Kenneson  and  H.  A.  Root,  for  reapondenta  £.  £.  WU- 
:d  &  Co.   £.  Marshall^  for  respondent  Krouse. 

Van  Brunt,  F.  J.  The  oTidence  in  this  case  showed  that  the  plaintiffs, 
tat  many  years  prior  to  the  11th  of  December,  1884,  had  been  stock-brokers* 
doing  buainasa  in  New  York  under  the  Arm  name  of  £.  K.  Willard  &  Co., 
and  that  the  defendants  Westcott  and  Wilkinson  were  at  tbe  time  of  the  tran»* 
actions  hereinafter  mentioned,  and  for  some  time  previous  thereto  bad  been* 
eopartnera  and  also  stock-brokers,  doing  business  at  Syracuse,  N.  Y.,  under 
the  firm  name  of  Westcott  &  Go.  Weslcott  A  Co.  had  been  in  the  habit  of  re- 
oeiving  from  their  customers  in  or  about  Syracuse  orders  for  the  purt^ase  of 
stocks.  These  orders  Westcott  &  Co.  flUed  by  directing  the  plaintlfTs  Willard 
A  Co.  to  boy  the  stocks.  Tbe  plaintiffs,  in  their  transactions  with  Westcott 
A  Ok*  kept  their  accoant  with  them,  and  with  them  only,  and  knew  no  other 
peiaons  In  connection  therewith.  Westcott  &  Co.,  in  giving  these  orders  to 
purchase  stock,  did  not  inform  the  plaintiffs  for  whom  these  purchases  were 
nude,  and  they  were  made  by  the  plaintiffs  for  and  on  account  of  Westcott  ft 
Co.  The  pl^ntiffs  required  ample  margin  to  cover  tbe  advances  which  thej 
made  in  money  in  the  purchase  of  stocks  ordered  by  Westcott,  for  which  they 
received  remittances  of  money  and  of  securities,  and  also  held  the  securities 
purchased.  The  plaintiffs  made  up  monthly  balances,  and  sent  them  to  Wes^ 
cott  &  Co.,  as  to  the  condition  of  their  account.  These  statements  contained 
all  the  items  of  transactions  between  tbe  pluintlfTs  and  Westcott  &  Co.  In  Oo- 
tobar,  1884.  tbe  defendant  Everson  bad  ordered  Westcott  So  Co.  to  purchase  for 
bim  100  shares  of  the  Chicago,  Kock  Island  &  Pacific  Eallroad  stock,  paying  to 
them  tbe  sum  of  $3,755.47,  which  Westcott  ft  Co.  were  to  hold  as  a  margin  upon 
tbe  purchase.  Westcott  ft  Co.  directed  the  plHintifls  to  purchase  this  stock, 
which  they  did  for  tbe  sum  of  911,231.25.  and  they  placed  tbe  stock  in  the  ac- 
count of  Westcott  ft  Co.,  crediting  them  with  it  on  their  books,  and  debiting , 
them  with  tbe  price.  This  stock  bas  ever  since  been  continuously  beld  by 
the  plaintiffs  in  said  account  to  the  credit  of  Westcott  ft  Ca  In  like  manner, 
on  the  11th  of  August,  1884,  the  defendant  White  bad  ordered  Westcott  to 
^rohase  for  him  three  of  tbe  first  mortgage  $1,000  bonds  of  the  Lafayette, 
Bloomington  ft  Manoie  Railroad,  and  at  tbe  time  of  such  purchase  had  in  tbe 
hands  of  Westcott  ft  Co.  61,265.90  as  a  margin  upon  said  purchase.  West- 
cott &  Co.  directed  the  plaintiffs  to  purchase  these  bonds,  which  was  done  at 
the  price  of  $2,448,  in  tbe  same  manner  as  in  tbe  previous  case,  and  the  plain- 
tifla  have  ever  since  held  said  bonds.  All  of  these  stocks  were  purchased 
upon  margin,  and  were  never  paid  for  by  the  parties  for  whose  account  they 
were  purchased,  and  none  of  the  certificates  vera  ever  transferred  to  them  or 
to  Westcott  ft  Co.;  Willard  ft  Co.  holding  the  same  as  security  tor  the  indebt- 
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fidness  of  Westcott  &  Co.  to  them.  On  the  11th  of  Becemher.  1884,  Westcott 
A  Co.  failed,  and  made  an  assignment  for  the  beneflt  of  creditors  to  the  de- 
fendant Krouse.  The  defendants  White  and  Everson.  after  the  failure,  and  be- 
fore the  ooramenoement  of  this  action,  demanded  of  the  plaintiffs  the  amount 
BO  pfdd  by  them  on  their  respective  porchases,  and,  upon  refusal  thereof,  de- 
manded of  the  plaintiffs  their  reapective  purchases,  at  the  same  time  tender- 
ing the  amount  of  the  purchase  price  thereof  unpiUd,  which  was  refused,  the 
plfdatlfCs  disclaiming  any  knowledge  of  the  defendants  White  and  Ererson  in 
tUs  transaction,  and  claiming  Westcott  &,  Co.  as  their  principals,  who  were 
largely  indebted  to  them.  It  further  apptored  that  at  the  time  of  the  failure 
frf  Westcott  ft  Co.  they  had  purchased  from  the  plaintifts.  for  account  of  the 
defendant  Moses,  200  shares  of  Korthwestern  stock,  100  shares  of  Lake  Shore 
stock,  and  some  Erie  stock,  and  were  carrying  the  same  for  said  Uoses  upon 
margins;  and  that,  to  secure  Westcott  &  Co.,  Mosrn  had  pledged  to  them  100 
shares  of  Lake  Shore  stock  owned  by  him,  and  that  before  the  failure  of  West- 
oott  &  Co.,  and  without  the  authority  of  Moses,  or  his  knowledge  or  consent. 
Westcott  &  Co.  had  repledged  said  100  shares  of  stock  owned  by  Moses,  with 
other  stocks,  to  the  plaiDtiffs,  as  security  for  a  general  balance  of  account, 
amounting  to  over  $100,000.  It  further  appe^ed  tliat,  subsequent  to  the 
failure,  the  plaintiffs,  to  reimbiii'se  themselves  for  the  advances  made  by  them, 
sold  a  large  number  of  stocks  standing  to  the  credit  of  Westcott  &  Co..  among 
which  was  the  stock  belonging  to  the  defendant  Moses, — both  that  which 
Westcott  &  Co.  had  purchased  for  his  account,  and  the  100  shares  of  Lake 
Shore  stock  which  Moses  had  pledged  as  margin.  And  it  further  appeared 
that  the  proceeds  of  the  sale  of  said  stock,  with  the  dividend  collected  tliereon, 
amounted  to  93,690  over  and  above  the  indebtedness  of  Moses  to  Westcott  A 
Co.  It  further  appeared  that,  by  the  sale  of  the  stocks  aforesaid,  the  plain- 
tiffs had  repaid  themselves  all  bat  »8,865.79.  They  still  held  the  100  sharee 
of  Chicago  &  Rock  Island  stock  bought  by  the  plaintiffs  upon  the  order  of 
Westcott  &  Co..  and  which  the  defendant  Everson  had  directed  Westcott  & 
Co.  to  buy,  and  also  the  63,000  first  mortgage  bonds  bought  by  the  plalntilb 
for  Westcott  &  Co.,  and  which  the  defendant  White  had  requested  Westcott 
&  Co.  to  purchase;  also,  20  shares  of  Hock  Island  stock,  claimed  by  the  de- 
fendant Tracy,  and  100  shares  of  Chesapeake  &  Ohio  Ballway  stock.  The 
total  value  of  these  stocks,  exclusive  of  interest  and  dividends,  on  the  15th  of 
December.  1884.  was  about  916,000.  There  being  various  claimants  for  these 
stocks,  the  plaintiffs  filed  this  bill  to  determine  the  rights  and  interests  of  the 
parties;  and,  a  reference  being  had,  apon  the  foregoing  fiKts  the  referee  ad- 
Judged  that  the  stock  remaining  in  the  hands  of  the  plaiaUfh  should  be  sold, 
and  that  the  plaintifts  should  repay  themselves  outof  the  proceeds  tbere<tf  the 
sum  of  910,414,  with  Interest,  included  in  which  amount  was  the  sum  at 
92,504.85,  counsel  fees  and  disbursements  which  the  plaintftTs  claimed  to  have 
paid  to  their  counsel  In  examining  the  claims  of  the  various  parties  and  con- 
ducting the  present  litigation;  and,  further,  that  the  plaintiffs  should  pay  over 
to  the  assignee  of  Westcott  A  Ga  all  surplus  moaeys  resulting  from  the  sales 
above  directed  to  be  made,  after  payment  therefrom  of  the  lawful  expenses  of 
such  sale,  and  deducting  the  above  amount  that  the  plaintiffls  are  directed  to 
retain  therefrom  to  their  own  use,  and  also  that  the  plalntifls  should  deliver 
to  certain  defendants  therein  named  certain  other  stocks  which  tlM^  bad  on 
hand;  and  from  the  j  udgment  thereupon  entered  the  defendanta  WUte,  Ever^ 
son,  and  Uoses  have  appealed. 

It  is  claimed  npon  the  part  of  the  defendanta  White  and  Everson  that  West- 
cott ft  Co.  were  their  agents,  and,  as  to  their  stocks,  trustees,  and  WlUard  ft 
Co.  held  them  subject  to  the  same  rights,  and  that  White  and  Everson  were 
entitied  to  have  their  securities  at  any  time  upon  demand  and  upon  payment 
of  the  balance  of  the  purchase  price,  and  tliat  Westcott  ft  Co.  were  guU^  cA 
wrongful  conversion  in  depositing  or  leaving  them  with  the  plaintiffs  as  a»- 
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cnrtty  for  future  advances.  Upon  the  part  of  the  defendant  Moses  it  is 
olidmed  that  he  has  a  superior  right  to  this  fund  over  any  of  the  otlier  de- 
fendants to  the  amount  of  $i{,691  and  Interest*  being  the  proceeds  of  sale  of 
liis  100  shares  of  stock  deposited  with  Westcott  &  Co.,  and  which  they  pledged 
with  the  plaintiffs,  over  and  above  the  indebtedness  due  from  Moses  to  West* 
colt  &  Co.  It  seems  to  us  to  be  entirely  clear  that  the  referee  erred  in  hold- 
ing that  the  surplus  of  these  sales  should  be  paid  to  the  assignee.  He  was 
not  a  porcbaser  for  value,  and  he  had  no  right  to  take  any  more  than  West- 
cott  &  Co.  could  themselves  have  talcen  if  they  had  not  made  the  assignment. 
These  parties,  having  traced  their  secnrlty  or  securities  which  bad  been 
boaght  upon  their  account  lo  the  hands  of  the  plalntifbi  were  at  least  entitled 
to  receive  from  the  plaintiffs  whatever  balance  might  remain  after  paying  the 
indebtedness  for  which  they  were  pledged.  It  is  true  that  the  plaintlfEs  bad 
the  right  to  hold  these  aeeuritles  for  the  purpose  of  the  payment  of  the  lial- 
ance  due  to  them  from  Westoott  &  Co.  They  knew  nothing  of  the  rights  or 
interests  of  these  various  parties,  and  these  were  negotiable  securities  whloh 
tfaey  held  for  value*  and,  consequently,  they  were  entitled  to  reimburse  them- 
selves before  they  could  be  compelled  to  deliver  up  these  securities  which  had 
been  deposited  with  them  as  margin.  The  fact  that  Westcott  &  Co.  had  re- 
ceived t»rtpayhientfrom  White  and  Everson  upon  the  purchase  of  these  stocks 
in  no  manner  affected  the  rights  of  the  plaintifFs.  Tbey  knew  nutbiug  in  re- 
spect to  this  payment.  Tliey  were  dealing  entirely  with  Westcott  &  Co.,  and 
tbey  were  holding  these  securities  as  the  property  of  Westcott  &,  Ca,  as  se< 
curity  for  the  indebtedness  due  from  Westcott  &  Co.  to  them.  Under  thesei 
circumstances*  it  is  clenr  that  the  plaintiffs  had  the  right  to  hold  these  securi- 
ties until  their  indebtedness  from  Westoott  &  Co.  should  be  paid.  Itis  ui^ed 
that  the  plaintiffs  must  have  known  that  Westcott  &  Co.  were  acting  for  other 
people.  It  maybe  true  that  they  knew  that  Westcott  &  Co.  were  giving 
these  orders  for  the  purchase  of  stock  on  behalf  of  other  people.  But  what 
other  people*  or  who  they  were,  or  whether  in  fact  Westcott  &  Go.  were  oper- 
ating on  their  own  account,  they  had  no  means  of  knowing  and  no  reason  to 
surmise.  They  were  dealing  with  Westcott  &  Co.*  and  with  tiiem  alone,  and 
they  looked  to  Westcott  &  Co.  for  the  payment  of  their  account*  and  held  these 
securities  received  from  Westcott  &  Co.  as  security  therefor. 

As  to  the  defendant  Moses,  in  respect  to  the  100  shaies  of  Lake  Shore  stock 
pledged  by  him  with  Westcott  &  Co.,  it  seems  to  us  that  he  stands  in  h  dilTer- 
ent  position  from  that  occupied  by  White  and  Everson.  White  and  Everson 
knew,  in  fact  all  these  parties  knew*  that  Westcott  ft  Co.  were  executing 
these  orders  through  correspondents  in  Xew  York;  but  whether  Westcott  & 
Co.  were  themselves  carrying  the  stocks  after  they  were  purchased,  or  their 
correspondenls*  they  did  not  fcnow»  and*  when  the  defendant  Moses  deposited 
these  100  shares  of  Lake  Shore  stock  with  Westcott  A  Co.  as  an  additional  mar- 
gin* be  by  no  means  conferred  upon  Westcott  Sc  Co.  any  title  farther  than 
snob  as  was  necessary  to  seenre  the  indebtedness  of  Moses  to  Uiem ;  and  there- 
fore, ss  the  referee  has  found,  the  pledge  by  Westcott  &  Co.  of  this  100  shares 
deposited  with  tbem,  as  oollateral,  to  the  pluintifls  was  wrongful,  and*  be  hav- 
ing tnoeA  that  stodc  In  the  hands  of  the  plaintifib,  it  would  seem  that  he  la 
entitled  to  reeelTe  whatever  excess  might  arise  from  Ute  sales  of  the  stock 
over  and  abore  the  Indebtedness  due  from  him  to  Wertoott  &  Go.»  provided 
the  debt  to  the  plaintifh  was  satisfied.  In  other  words,  his  eqnlt?  seems  to 
be  greater  than  the  equity  of  those  parties,  who  gave  the  orders  tor  Uie  par- 
chase  of  these  stocks  with  the  expectation  that  money  should  be  raised  by  ^e 
pledge  at  these  stocks  to  pay  for  the  same.  This  100  shares  of  the  defendant 
Moses  was  his  own  property,  apparently,  which  ha  had  paid  for,  and  whieh  in 
DO  manner  formed  the  subject  of  the  speeulatton  which  was  being  carried  on 
in  the  porchase  oi  these  stocks.  We  think,  therefore,  that  his  equity  is  su- 
perior to  that  <A  the  other  parUes,  and  that  he  sboold  be  paid  the  surplus  arts- 
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ing  from  the  aale  of  these  100  shares  of  stock  before  any  sum  should  be 
received  by  the  alleged  owners  of  the  otiier  securities  involved  In  this  appeaL 

We  think,  also,  that  the  referee  erred  In  the  allowance  made  for  counsel 
fees  and  disbursementa.  It  is  sought  to  sustain  this  claim  upon  the  ground 
that  the  plaintiffs  were  In  some  sense  acting  as  the  trustees  of  Westoott  & 
Oo..  and  their  ooonsel  fees  in  protecting  their  interests  as  trnsteea  were  a 
proper  charge  against  the  eeatui  que  trust.  But  we  think  that  this  relation 
in  no  way  existed  between  the  platntlfEs  and  Westcott  &  Oo.  The  sole  posi- 
tion which  the  plaintiffs  occupied  towards  Westcott  &  Co.  was  that  of  cred- 
itors, wiUi  secnrity  for  the  payment  of  their  debt,  and  this  idea  that  they  were 
trustees  in  any  way  does  not  seem  to  have  any  foundation  in  the  facts,  any 
more  than  every  creditor  holding  security  for  his  debt  is  a  trustee  of  the 
debtor.  The  plaintiffs  may  have  thought  It  prudent  to  Ale  this  bill  in  order 
to  have  the  rights  of  the  parties  determined,  but  it  was  not  Deeeasaiy.  Thoj 
eonld  have  gone  on  and  sold  these  securities  and  paid  their  debt  without  the 
Intervention  of  this  litfgatloB,  and  that  Is  in  fact  what  tliey  did  in  respect  to 
a  large  part  of  the  securities  which  they  held.  They  sold  securities  sufficient 
to  pay  every  dollar  of  debt  which  they  felt  certain  Westoott  Sn  Co.  were  bound 
to  pay  to  them,  and  it  wu  only  in  respect  to  a  claim  In  regard  to  the  pay- 
ment, whereof  there  might  be  some  doubt  as  to  their  right  to  hold  these  se- 
curities, that  they  sought  the  Intervention  of  the  court  Some  authorities 
have  been  dted  for  the  purpose  of  sustaining  the  decision  of  the  referee  ii 
this  respect,  but  they  do  n<^  seem  to  he  applicable.  The  case  of  Ortggn  v. 
'  ffotMt  2  Abb.  Dec.  291,  presents  an  entirely  different  state  of  facta.  Then 
the  holder  of  the  secnrity  waa  compelled  to  sue  upon  it  In  order  to  collect  it, 
and  was  compelled  to  Incur  expense  In  realizing  upon  the  oollaterai,  and 
which  he  was  allowed  to  charge  as  expenses.  In  the  case  at  bar  the  plaintfffli 
were  under  no  difficulty  In  realizing  upon  their  claim.  All  they  had  to  do 
was  to  sell  upon  proper  notice,  and  the  only  question  seems  to  have  been  as 
to  the  amount  which  they  could  claim  against  Westcott  &  Co.  as  an  indebted- 
ness, for  which  they  held  tliese  securities  as  collateral;  In  other  words,  tliey 
proposed  to  make  the  collaterals  pay  the  expense  of  determining  the  amoant 
of  their  own  claims.  This  we  do  not  think  any  of  ttie  cases  cited  permit,  and 
therefore  the  allowance  of  these  counsel  fees  was  erroneous. 

It  seems  to  us,  therefwe,  that  the  Judgment  appealed  from  aboold  be  re- 
versed, and  a  new  trial  ordered,  with  coata  to  the  appdlants  to  abhto  Um 
event.  AU  concur. 


Wblceb  e.  Old  Dominion  Mm.  3s  Br.  Co. 
{Supreme  Court,  General  Temty  Firet  Department.  May  18, 19B0.) 

L  AnoitnT  Aim  CuBifT— Sbbviobs— Scopa  or  Ehi>lotiibnt. 

After  an  attempted  orgaolzatlon  in  New  York  Id  1886,  uoder  ■  paper  pnriMrllaf 
to  be  ao  aasignmeDt  of  a  cbarter  of  Inoorporatioa  granted  ia  1882  by  the  legulatura 
of  Virginia,  under  the  laws  of  which  state  a  corporation  must  be  orgaDked  withla 
two  years  after  the  charter  la  grunted,  else  the  grant  will  bo  absolutely  void,  plaia- 
tUt  was  empl<Q«d  as  oonnsel  by  persons  who  denred  to  pat  the  oompany  Into  opera- 
tloB,  if  the  charter  were  valid,  to  give  his  opinion  "upon  the  validity  ttw  first 
oharter  of  onr  oompanr,  and  every  aot  or  event  that  has  happened,  or  that  may 
hereafter  ooour,  by  legUlation  whioh  has  or  may  affect  it. "  Plaintiff,  after  having 
dlsoovered  thai  the  original  incorporators  baa  organized  in  Virginia  under  the 
lAarter  In  1888,  and  had  changed  Its  name  in  1884,  since  when  It  had  eontinnoasly 
proaaoQtod  its  baslness,  went  to  Virginia,  and  procured  an  aot  of  legislature 
ohanging  the  name  of  the  company  given  by  the  aot  of  1884.  HeU^  that  pl^tUf 
could  not  recover  for  service  in  procarlng  suob  change  of  name. 

%  CoKFoaAnoKs— AssiONimre  or  Chabtcr— Void  Oaaksazinon. 

A  ohartw  of  Inoorporation  is  not  assignable,  and  ui  attempted  ergaaliaUoB  e(  a 
eorpcmtlini  by  persons  to  whcan  the  oharter  Is  attem^ed  to  be  assigned  la  nid, 
and  a  oorporatlon  de  facto  cannot  be  created  by  user  under  sooh  mgaalaatioii. 

Appeal  from  circuit  court,  New  York  county. 
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Action  by  David  Welch  agftinst  the  Old  Dominion  Mining  &  Unllfcay  Com- 
pany, to  recoTer  for  professional  8ei*vice9  rendered  by  him  as  an  attorney  at 
law.  There  was  a  verdict  for  plaintiff  for  82,793.33,  and  from  the  judgment 
rendered  thereon  defendant  appeals. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ, 
Amotix,  Hitch  A  Woodfordt  ( William  H.  Amotuo  and  Haley  ffiahtt  oC 
counsel.)  for  appellants.   Arthur  P.  Hodgkins,  for  respondent. 

Barrett,  J.  The  plea  nul  tiel  corporation  was  here  specially  Interposed. 
Upon  the  proofs,  the  learned  judge  at  circuit  hrfd  tliat a  corporation  de  facto, 
though  not  de  Jure,  had  been  estiibllshed,  and  that  the  plaintlfT  might  recover 
if  the  jury  were  satisfied  upon  the  merits.  In  Methodist,  ete..  Church 
Pickett,  19  N.  Y.485,  It  was  held  that  "two  things  are  necessary  to  be  shown 
in  order  to  establisli  the  existence  of  a  corporation  de  facto,  viz.:  (1)  The 
existence  of  a  charter,  or  some  law  under  which  a  corporation  with  the  pow- 
ers assamed  might  lawfully  be  created;  and  (2)  a  aser  by  the  party  to  theauit 
of  the  rights  claimed  to  be  conferred  by  such  charter  or  law."  Where  an 
attempt  Is  made  In  good  faith  to  organize  a  corporation  under  general  laws, 
followed  by  actual  user,  a  defect  in  the  proceedings  or  an  irregularity  In  the 
organization  will  not  avail  parties  who  have  contracted  with  It.  Saton  v. 
Aspinwallt  Id.  119;  Brouwer  v.  Appleby,  1  Sandf.  158.  User  alone,  how- 
ever, will  not  sufiBce.  People  cannot  create  corporations  merely  by  acting  as 
such.  There  must  atJeast  be  an  organization  under  some  existing  charter  or 
law.  And  such  organization  must  be  in  good  faith.  Parties  cannot  take  a 
charter  wltli  which  they  have  no  concern,  and  which  belongs  to  other  people, 
and  effect  a  corporation  de  faeto  by  a  pretense  of  user  therennder.  That  Is 
this  case.  The  parties  who,  in  this  city.  In  the  year  1886,  attempted  to  or- 
ganize a  corporation  under  an  act  of  the  legislature  of  the  state  of  Virginia 
passed  in  l&i2,  bad  not  even  a  semblance  of  right.  The  corporation  contem- 
plated by  that  act  had  already,  In  the  state  of  Virginia,  In  the  year  1883.  been 
duly  organized  by  the  original  corporators,  and  that  corporation  has  ever  since 
r^Qlany  proceeded  with  its  lawful  business.  It  seems  that  shortly  after  the 
act  of  1882  was  passed  one  Gallagher  Intimated  to  some  of  the  original  cor- 
porators that  he  could  sell  the  charter,  and  these  gentlemen  thereupon  sent 
him  an  assignment  In  blank.  Sliortly  afterwards  the  negotiation  fell  through, 
and  the  parties  requested  a  return  of  the  assignment.  Gallagher  said  that 
he  tiad  destroyed  it,  as  it  was  of  no  use  to  him,  and  no  further  notice  was 
taken  of  the  matter.  This  assignment,  however,  reappeared  in  the  year 
1886,  in  this  city,  with  the  name  of  one  Clough  Inserted  as  assignee  in  the 
space  which  was  origlnaliy  blank,  and  "one  dollar"  Inserted  as  the  considera- 
tion. It  was  under  this  document,  supplemented  by  various  assignments 
from  Clough  and  his  assignees,  that  the  pretended  organization  was  here  at- 
tempted. The  assignment  itself,  even  if  It  were  not  fraudulent,  was  wholly 
inoperative  to  convey  the  franchise.  That  could  only  be  done  by  oi^anizing 
tlie  company,  issuing  the  stock,  and  then  transferring  such  stock  to  the  pur- 
chasers. But  the  assignment  was  fraudulent,  and  under  the  circumstances 
even  criminal.  The  organization  attempted  under  its  authority  was  a  com- 
plete nullity.  That  organization  was  also  void  for  other  reasons.  Under  the 
laws  of  Virginia,  a  corporation  must  be  organized  within  two  years  after  the 
grant  of  its  charter.  Otherwise  the  grant  is  absolutely  void.  And  this  re- 
sults, without  legal  proceedings  of  any  kind,  from  mere  operation  of  law.  It 
appeared,  too,  by  the  testimony  of  a  Virginia  lawyer,  who  was  a  competent 
expert,  tliat  at  the  time  when  this  organization  was  attempted  in  Kew  York 
the  lava  at  Ylixinla  reqnlzed  indi  inganization  to  be  effected  within  that 
state. 

After  the  sham  and  entirely  fntile  organization  in  ^few  York,  the  plaintiff 
was  brought  in  as  counsel  by  some  gentlemen  who  were  willing  to  advance 
money,  and  to  nauseitate  the  company » provided  the  clutrter  was  valid.  The 
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plaintiff  advised  that  it  was  valid.  He  sabsegaMitly  discovered  that  in  the 
year  1881  the  legislature  of  Yirginla  changed  the  name  of  the  oorpomtinii 
from  the  "l^ndon  A  Buckingham  Gonstruction  A  Mining  Company**  (whicli 
was  the  name  given  to  it  In  bhe  original  act  of  1882)  to  the  Flat-Top  Coal 
Company.  Thereupon  be  proceeded  to  ^ohmond,  and  actually  secured  the 
passage  of  a  bill  (in  May,  1887.)  changing  the  name  given  to  the  company  by 
the  act  of  1884  to  the  "Old  Dominion  Mining  A  Ballway  Company."  Hi 
did  this  with  knowledge  of  the  existence  of  the  other  company,  which  thui 
had  its  name  changed  without  Its  consent  by  the  grataitous  act  of  a  stranger; 
for  certainly  this  was  the  only  legal  effect  of  the  plaintiff**  extraordinary  ao 
tton.  And  tt  was  for  these  sorvlceB»  in  the  main,  that  the  plaintiff  sought 
eompensation  in  this  actIon>  Upon  this  state  of  fa<^  ttie  complaint  should 
have  been  dismissed.  Thars  was  no  corporation  created  by  the  attempted  or 
ganlzation  in  this  state  in  1886,  either  d«  jura  or  fU/aato.  There  was  nelthei 
Mmblaooe  of  an  existing  barter  nor  user.  The  only  substantial  user  wag 
the  attempted  organization,  and  the  action  advised  by  the  plaintiff  thereunder. 
Bis  opinion  was  expressly  requested,  not  only  on  the  voUdity  of  the  origins] 
met  of  1882,  but  upon  Uw  effect  thereon  of  sabsequeot  events.  The  l&nguagt 
of  the  written  request  called  for  his  opinion  **upon  the  validity  of  the  flnl 
charter  of  our  company,  and  every  act  or  event  that  has  happened,  or  ihal 
may  hereafter  occur,  by  legislation  which  has  or  could  affect  it."  Plainly, 
his  clients  put  themselves  in  his  hands,  quite  as  a  proposed  pnnAaser  of  resi 
estate  does  with  regard  to  the  title.  It  was  his  duty  to  examine  the  title  U 
the  oliarter  quite  as  much  as  to  pass  upon  the  valicUty  of  the  act  oouferrinf 
it.  If  be  bad  done  bis  duty  in  Uiis  regard,  he  would,  or  he  certainly  should, 
have  ascertained  the  real  facts,  and  advised  his  clients  that  they  had  no  titli 
to  the  charter,  and  that  the  attempted  organization  was  fouAded  upon  frauc 
in  fact,  and  nuUlty  in  hiw.  Por  this  service  he  would  have  been  entitled  U 
proper  compensation  from  the  persons  who  employed  him,  hot  not  from  Uh 
defendant;  tor  there  was  no  sach  corporation,  and. he  would  or  should  hav< 
known  that  fact.  But  after  he  discovered  that  an  organioition  had  been  ef 
fected  in  Virginia  in  the  year  1883,  that  the  name  of  the  oiHupany  had  beei 
changed  by  the  legislature  of  that  state  In  1884,  and  that  tlie  Virginia  com 
pony  had  been  ever  since  nnlnterrnptedly  prosecuting  its  legitimate  buslnea 
under  such  changed  name,  be  had  no  excuse  whatever  for  proceeding  as  h 
did ;  and  the  claim  for  services  subsequentiy  rendered,  even  as  against  the  In 
divMuals  who  originally  employed  him,  was,  to  say  the  least,  vboUy  withoa 
merit. 

There  are  several  other  doubtful  questions  in  the  cose,  notably  the  refusa 
to  admit  in  evidence  the  papers  upon  which  the  order  amending  the  anawe: 
was  granted.  The  original  answer  admitting  the  corporation  hid  been  put  ii 
by  the  plaintiff.  This  must  have  had  Its  natural  effect  upon  the  jury,  entirel: 
apart  from  the  question  (taken  from  them  by  the  court)  whether  there  was  i 
corporation  dejttn  or  de/aeto.  It  tended  to  throw  doubt,  from  the  defend 
ant's  own  lips,  upon  the  good  faith  of  their  present  plea  that  they  had  beei 
badly  advised  as  to  the  validity  of  the  charter.  They  were  consequently  en 
titled  to  explain  how  they  came  to  make  the  admission,  and  how  they  cam 
to  withdraw  it.  The  affidavits  and  papers  used  upon  the  motion  for  leave  t 
withdraw  the  admission,  and  to  be  pennitted  to  plead  wU  ttd  corporation 
were  therefore,  under  the  circumstances,  proper  for  tJie  consideration  of  th 
jury.  But  we  need  not  pursue  the  subject,  or  consider  the  other  points  pre 
seated  by  the  appellants,  for  the  reason  ttiat  the  questlona  already  discusse 
go  to  the  root  of  the  action,  and,  so  far  as  we  can  see  on  this  evidence,  mus 
necessarily  result  In  a  dismissal  of  the  complaint.  The  judgment  should  b 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appeUant  to  abida  th 
event. 

Vam  Bbuitt,  p.  J.,  concurs.  Babtlbtt,  J.,  concurs  in  the  result. 
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Hamilton  et  al.  v.  Steck  et  al. 

(Supreme  Court,  General  Term,  First  Department.   Haj  16, 1890.) 

ATTimilEKT— AmDATIT— IrTOBMATION  AXD  BUJUtV. 

An  affldsrlt  for  aa  sttacbment  wUdi  states  that  plainUfls  sold  iroods  to  da- 
fendaou;  that  affiant,  who  was  la  charge  of  plalntlflr  offloe  In  New  xorlc,  made 
the  sale,  and  had  been  Informed  bv  plaintiffs  that  thev  dealt  with  defendants  onlj 
through  affiant  as  agent ;  and  that  plaiotUts  are  enUtled  to  recover  the  sum  sued  for, 
onr  and  above  all  ooanter«Iaims  known  to  plalntUEs  or  affiant,— Is  not  objeotton- 
abla  as  brtog  one  on  Information  and  belief.  Affirming  S  N.  Y,  Sappi  SSL 

Appeal  from  special  term,  New  York  coantj. 

Action  by  I^alph  S.  HamiUon  and  Ralph  S.  Hamilton,  Jr.,  against  Freder- 
ick D.  Steck.  Williatn  H.  Payne,  and  another.  The  motion  of  Bobert  B.  Hoi- 
den  and  Charles  I.  Gardiner,  as  junior  lienors,  to  vacate  an  attachment  ob- 
tained by  Ralph  S.  Hamilton  and  another  against  the  property  of  William  H. 
Payne,  on  the  ground  of  the  insuSlciency  of  the  papers  on  which  the  warrant 
was  granted,  was  denied,  and  the  applicants  appeal.  For  report  of  deciston 
at  special  term,  see  5K.  Y.  Supp.  831. 

^gued  before  Yan  Brunt*  F.  J.,  and  Bradt  and  Daniels.  JJ. 

Franklin  Bien,  for  appellants.    Charles  H.  Machin,  for  respondents. 

Yah  Bbust,  P.  J.  The  affidavit  apon  which  the  attachment  was  granted 
leems  to  be  snfflclent.  The  allegations  therein  set  forth  are  not  aU  upon  In- 
lormatlon  and  belief.  The  affidavit  states  the  eause  of  action:  That  the  plain- 
tilh  Mid  and  delivered  goods  to  the  defendants;  that  the  aiHant  sold  them; 
that  he  1ft  In  ehargs  of  the  plaintiffs'  office  in  New  York,  and  manages  their 
bnslnees  there;  that  their  principal  place  of  businesft  la  Providence,  B.  I. ;  that 
be  has  twen  informed  by  them  that  thqrbave  bad  no  dealings  with  the  defend- 
tnts  except  throagh  the  affiant  as  agent;  and  that  the  plaintiffs  are  entitled  to 
recover  the  sum  sued  for,  over  and  above  all  oounterelaims  known  to  the 
plaintiffs  or  to  the  affiant;  and  that  the  defendant  Fsyne  Is  a  non-resident. 
We  think  this  is  sufficient  The  goods  were  wAd  by  affiant.  He  managed  the 
plalntib'  business  in  2Tew  York,  and  consequenUy  is  presumed  to  have  tha 
best  knowledge  as  to  the  condition  of  the  transactions  between  the  plaintiflfe 
and  defendants.  There  is  an  express  allegation  of  sale  and  delivoy  uf  Uie 
goods,  and  we  see  no  reason  for  disturbing  the  attachment.  The  order  kj^ 
pealed  from  should  be  affirmed,  with  910  costs  and  disbursements.  All  oon- 
ear. 


Thohsem  0.  Cbowk, 
(Supreme  Court,  Oeneral  Term,  First  Department.  My  16,  UML) 

ftJUDnro— Biu.  or  Pabtiouurs. 

Where  the  answer,  in  an  action  for  goods  sold,  stated  that  some  of  the  goods  had 
been  retnmed  to  and  accepted  by  plaintiff,  tbat  others  had  aever  been  porohased  or 
received,  and  that  defendant  had  paid  more  than  the  price  of  the  goods  deltvered  to 
blm,  defendant  will  berequired  to  serve  a  bill  of  partfonlars  of  the  articles  declined 
and  returned,  but  not  to  state  therein  what  articles  he  was  wOUngto  admlthadbeeD 
delivered  to  him. 

Appeal  from  spedal  tenn.  New  York  county. 

Action  by  HeniyThoesen  against  Thomas  D.  Crowe.   Defendant  appeals 
from  an  order  directing  him  to  serve  a  bill  of  particulars. 
Argued  before  Van  Brunt.  P.  J.,  and  Dradt  and  Danhels,  JJ. 
Jacob  L.  Haines,  for  appellant.   Hozoard  Van  Buren,  for  respondent. 

Danikls,  J.    The  action  was  brought  to  recover  the  price  of  goods  sold  and 
deiirered  by  the  firm  of  Thoesen  &  Ubl  to  the  defendant.    The  plaintiff  al- 
leged himself  to  have  acquired  the  interest  of  his  copartner  in  the  demand, 
and  a  bill  of  partiealars  of  the  goods  forming  tt  was  served,   l^ie  defendants 
v.lON.T.s.no.2 — 12 


Digitized  by  Google 


1V8 


KEW  YOBK  8UPFLEUB»T,  TOl.  10. 


[Sup.  a. 


answer  stated  that  divers  articles  In  the  bill  of  pai-ticul;irs  were  returned  to 
the  Arm,  which  they  accepted  and  retained,  and  that  the  defendant  never  pur- 
chased or  received  from  the  firm  divers  aiticles  of  merchandise  charged  in 
their  bill  of  particulars.  And  the  order  from  which  the  appeal  has  beat 
brought  directed  tlie  defendant  to  serve  a  bill  of  particulars  of  tlie  articles  in 
this  manner  referred  to  in  the  answer,  and  so  far  tlie  order  seems  to  have  been 
entirely  riglit.  It  was  further  averred  In  the  answer  that  the  defendant  hud 
paid  the  Arm  more  than  the  price  of  the  goods  alleged  to  have  been  delivered 
to  liim.  Of  these  payments  a  bill  of  particulars  had  been  served,  and  that 
fact  Is  stated  in  the  order;  but  the  defendant  was  din  cted  to  serve  a  bill  of 
particulars  of  the  amounts  and  numes  of  (he  articles  which  are  stated  in  the 
defradant's  answer  to  have  been  sold  by  the  firm  to  him.  This  clause  of  the 
order  was  entirely  unnecessary,  and  it  had  no  substantial  suppoit  from  any- 
thing appearing  on  tbe  hearing  of  the  motion.  Tbe  defendant  was  not  bound 
to  make  any  statement  to  the  plaintiff  indicating  what  artioles  in  the  bill  of 
particulars  be  was  willing  to  admit  the  firm  had  delivered  to  him.  Goddard 
V.  MediciTU  Co.,  52  Hun,  85,  5  N.  Y.  Supp.  119.  All  that  he  could  be  re- 
quired to  do  was  lo  serve  a  bill  uf  particulars  of  the  articles  declined  and  re< 
turned  to  the  Arm.  This  last  direction  oootained  in  the  order  shoold  be  re- 
versed and  set  aside,  and  the  residue  afflnned«  without  costs  cit  the  appeil  to 
either  party.  All  concur. 


SWEKNET  V.  SWEENBT  oZ. 

{Suipreme  Court,  OmenU  Term,  First  DepcatmmL  May  14s  18B0.) 
WnjA— PAmiTT  or  Lboaot— Pkbsuhptiok— Lapsb  of  Tihb. 

Where  a  legacy  of  91,600  Is  payable  on  the  Legatee's  attaining  his  majofity,  aad 
either  In  one  amount  or  installments,  as  tbe  executor  might  eleot,  its  payment  will 
be  presumed,  as  against  the  unsupported  testimony  of  tne  legatee,  after  the  death 
of  tne  executor,  and  a  lape*  of  48  years  from  testatoHa  deatb,  and  80  yean  from 
the  Iwatae's  becoming  u  age,  coupled  with  testimony  ahowliig  that  the  ezeoatw 
had  ducbarged  all  the  other  obligations  of  the  wUL  ednoatod  and  housed  the  I^- 
tae,  kept  his  honse  always  open  for  him,  obtained  htm  situations,  furnished  him 
wltti  oatfltB,  and  to  a  great  eztrat  with  clothing,  for  mai^  years. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  E.  Sweeney,  individually,  and  as  administrator  o.  <,  a.  of 

S[)bralm  Sweeney,  to  enforce  the  execution  of  certain  trusts  created  under 
s  testator's  will,  and  for  an  accounting,  by  Charles  D.  Sweeney  and  Jere- 
miah J.  O'Connor,  as  executors  of  Diiniel  Sweeney,  the  executor  named  la 
said  will.   There  was  judgment  for  defendants,  and  i^lntlff  appeals. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Danibls.  JJ. 
Alex.  SinAiUt  {Ikmial  Z*.  iZo6ef£ion,  of  counsel,)  for  ai^lant.    Wager  A 
Aofeer,  for  respondents. 

Bradt,  J.  In  addition  to  the  opinion  delivered  in  the  court  below,  it  will 
not  be  necessary  to  say  much.   That  opinion  is  as  follows: 

**FattbB80n.  J .  On  the  trial  of  this  cause,  three  questions  were  presented 
for  conslderaticHi, — one  relating  to  tlie  construction  A  a  bequest  for  the  bene* 
flt  of  the  plaintiff  contained  In  the  will  of  Epbnlm  Sweeney;  another  relat- 
ing to  an  aliased  fraud  on  the  part  of  Daniel  Sweeny,  the  executor  t/t  that 
will,  by  which  it  is  claimed  the  plaintiff  was  deprlTed  ist  the  provision  made 
for  him  by  tbe  testator;  and  the  third  related  to  the  claim  now  ui^d  by  the 
plaintiff  being  barred  by  the  statute  of  llmitatioDs.  The  recmd  preaents  «u 
unusual  state  of  facts.  £phraim  Sweeney,  tbe  uncle  of  the  plaintiff,  died  in 
August,  1846,  leaving  a  last  will  and  testament,  of  wbteh  Daniel  Sweeny, 
hia  broUier,  now  also  deceased,  was  the  exectitor.  Among  other  things,  It  wiia 
provided  in  Ephraim  Sweeney's  will,  and  by  the  third  clause  thereof,  at  fol- 
lowa:  •  I  direct  that  the  sum  of  ^300  annually  sball  be  paid  bf  my  said  axee- 
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vtoroat  of  mj  estate,  for  the  education,  support,  and  clothing  of  my  oephewr 
Jotin  Sweeney,  son  of  my  deceased  brother,  John  Sweeney,  it  being  my  wish 
that  bis  edacation  shall  be  continued  for  five  years  from  the  present  time, 
at  Uie  discretion  of  my  executor  herelnaftei*  named ;  and,  upon  his  attaining 
the  age  of  twenty-one  years,  I  give  and  devise  {aic)  to  him  the  further  sum 
of  fifteen  hundred  dollars,  to  be  paid  to  him  either  in  one  sum,  or  in  such 
porti9i)8  as  the  discretion  of  my  executor  shall  suggest.'   The  proper  con- 
•trac'tion  of  this  provision  for  the  beneQt  of  the  plaintiff  is  that,  within  the 
discretion  of  the  executor  as  to  time,  three  hundred  dollars  for  five  years 
might  be  expended  for  tbe  education  and  maintenance  of  the  plaintiff,  and, 
upon  his  attaining  the  age  of  twenty-one  years,  he  was  to  r^»ive  $1,500, 
eitlier  in  one  payment  or  in  iustullments,  as  the  executor  might  elect.  This 
action  is  brought  upon  the  theory  of  an  annuity  being  granted  of  $300  a  year, 
and  a  specific  legacy  of  $1,500,  payable  upon  the  plaintiff  becoming  twenty- 
one  years  old.   As  to  tbe  annual  allowance  for  education  and  support,  it  is 
perfectly  clear  that  Daniel  Sweeney,  the  executor,  did,  for  some  years  after 
tbe  testator's  death,  maintain  and  support  the  plaintiff,  first  at  St.  John's 
College*  at  Fordham,  and  afterwards  educated  him  at  the  Columbia  College 
Grammar  School,  and  provided  for  him  as  an  inmate  of  his  own  family,  and 
precisely  as  he  did  for  his  own  children.    There  is  nothing  whatever  to  indi- 
cate UDfaitfaf ulneas  or  fraud  on  the  part  of  Daniel  Sweeney,  the  executor,  in 
this  regard.   Nor  is  there  anything  appearing  on  this  record  with  respect  to 
tbe  spetuQc  bequest  of  $1,500  which,  after  this  lapse  of  time,  nearly  forty- 
four  years  from  the  death  of  Ephralm  Sweeney,  and  over  thirty  years  since- 
tbe  |)laintiff  attnlned  his  majority,  would  justify  the  court  in  concluding; 
that  this  $1,500  legacy  bad  not  been  paid  in  the  manner  Ephraim  Swee- 
Dey  authorized  by  his  will;  for  it  will  be  observed  that  it  was  not  to  be  paid 
in  one  gross  sum,  necessarily,  but  the  executor  had  discretion  to  pay  it  frooL 
time  to  time  Id  installments.   It  is  proven  that  he  did  from  time  to  time., 
during  the  Irregular  and  wandering  life  of  the  plaintiff,  make  provision  to> 
some  extent  for  him,  or  on  his  account.   In  such  a  peculiar  case  as  this.  I 
should  not  feel  justified  in  finding  as  matter  of  fact,  on  the  unsupported  te^ 
timony  of  the  plaintiff  alone,  that  the  relative  who  had  tiarbored  him  as  an 
infant,  treated  falm  as  one  of  his  own  family,  placed  him  on  the  footing  of  a 
son,  welcomed  and  protected  him  when  lie  returned  from  his  wanderings, 
aided  him  more  than  once  In  re-establiahing  himself  in  positions  of  respecta- 
bility and  aseruiness,  would  liave  fraudulently  withheld  from  him,  or.  to  put 
it  plainly,  stolen  from  blm,  tbe  inconsiderable  amount  of  fifteen  hundred 
dollars.   It  is  very  easy  for  ingenious  counsel  to  make  a  patchwork  of  cir- 
cumstances affecting  the  integrity  of  a  dead  man,  but  in  this  case  the  only 
real  thing  to  show  that  the  plaintiff  ha^  not  received  In  some  form  tbe  ben- 
efit of  bis  legacy  is  his  own  statement  that  it  was  not  paid  to  him  by  any- 
body; but.  so  far  as  that  statement  is  concerned.  I  caanot  receive  it  as  af- 
fecting Daniel  Sweeney,  the  executor.    Lerche  v.  Brasher,  104  N.  Y.  160, 10 
N.  E.  Rep.  58.   Without  considering  the  questions  of  law  whlcli  were  pre- 
sented and  ably  discussed  in  tbe  briefs  of  counsel,  I  am  constrained  to  dis- 
miss the  complaint  on  the  ground  of  failure  of  proof,  and  judgment  is  ordered 
accordingly." 

Tbe  demand  presented  by  the  plaintiff  Is  clearly  stale,  and  there  is  nothing 
to  justify  the  charge  of  fraud  upon  which,  in  part  at  least,  it  was  sought  to 
be  enforced.  Daniel  Sweeney,  tbe  executor  of  Ephraim  Sweeney,  is  shown 
by  positive  evidence  to  have  discharged  all  the  obligations  imiK)sed  upon  him 
by  tile  will  except  in  reference  to  the  plaintiff,  and  as  to  liim  by  facts  and 
circumstances.  The  latter's  education  was  attended  to,  and  he  was  housed 
and  clothed  by  Daniel  Sweeney.  Indeed,  it  was  stated  by  the  son  of  Daniel 
that  his  father  did  everything  for  the  plaintiff  that  he  did  for  his  own  chil- 
dren, and  even  more.   He  gave  him  lessons  in  music  and  Spanish,  which  he 
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•did  not  give  to  them.  The  plaintiff.  It  mast  be  said,  diBtinguisbed  himself 
«8  a  rover,  bnt  even  after  his  wanderings  seems  to  have  returned  to  hla  un- 
<ile*8  borne,  and  was  cared  for  by  him.  The  latter's  Interest  in  and  devotion 
to  him  seems  to  have  l>een  onremlttinff.  He  says  himself  that  he  was  fur- 
nished with  <dothing  during  the  time  he  was  at  Columbia  College  Grammar 
School  by  his  nnde,  after  toavlng  which,  and  having  obtained  a  position,  he 
liTOd  with  him,  but  was  not  charged  tor  his  board,  using  the  money  received 
for  his  work  as  he  pleased.  After  that,  he  ran  away  from  home  witliout  his 
tincle'8  ronsent  or  knowledge,  and  wandered  over  tbe  Cnlted  States,  trying 
to  get  a  Job  here  and  there.  In  1853  he  shipped  on  board  the  United  States 
vessel  Xorth  Oarolina,  bnt  must  have  returned  to  Daniel  Sweeney's  In  1856, 
and  then  shipped  for  a  whaling  voyage,  although  he  si^  that  In  1854  he  ytm 
also  in  a  whaling  vessel,  and  that  when  he  went  on  board  the  whaling  ship, 
in  1856,  he  was  absent  three  yeurs  and  nine  months.  He  also  states  tliat 
after  having  shipped,  In  1853,  on  board  tdie  Korth  Carolina,  he  oame  back  to 
his  ancle,  and  then  shipped  In  the  brig  Bainbrldge,  bound  for  Africa,  stayed 
on  her  six  months,  deserted  In  Bio,  went  biick  to  his  uncle  Daniel,  and  stayed 
there  perhaps  a  couple  of  months.  He  says  further  that  the  first  time  he  be- 
gan to  clothe  himself  wiu  in  1852  or  1858,  when  be  went  in  the  Bainbridge, 
up  to  which  time  lie  had  been  dothed  by  Daniel  Sweeny  oft  and  on.  In 
1861  he  was  appcdnted  (October  21st)  acting  master's  mate  the  secr^ry 
of  the  navy,  a  position  obtained  tm  him  by  his  uncle  Daniel,  on  which  oc- 
casion his  outfit  was  furnished  by  him.  He  also  'makes  tbe  extraordinary 
statement  that  be  did  not  know  that  his  uncle  Bphraim,  under  whose  will 
he  now  claims,  had  left  any  property,  and  never  asked  any  person  In  refer- 
ence to  It,  and  had  no  idea  of  it,  although  he  expected  to  receive  sometliing 
from  his  uncle  Daniel  by  his  will,  and  was  disappointed  that  he  did  not,— 
a  circumstance  which  no  doubt  prompted  this  action. 

It  is  not  at  all  astonishing  that  the  judge  presiding  in  tbe  court  below 
ahould  have  anlved  at  the  conclusion  tliat  this  was  a  peenliar  case,  and  that, 
on  the  unsupported  testimony  of  the  plaintiff,  he  could  not  regard  tbe  plain* 
Ufl's  claim  as  established.  The  discharge  by  his  uncle  of  all  the  otiier  obliga^ 
tions  of  the  will,  his  devotion  to  the  interests  of  the  plaintiff,  and  his  lUwr> 
altty  to  him,— keeping  his  house  always  open  for  blm,  oUalning  sltui^ons 
tar  him,  and  furnishing  him  with  outfit,  etc.,  and  nndoubtedly,  to  a  gretU 
extent,  clothing  him  fOr  many  years,— would  very  easily  dispose  of  the  sum 
of  $1,500.  the  explanation  of  which  might  readily  be  furnished  if  the  oncie 
were  alive.  These  circumstances  make  the  case  one  in  which  tbe  presump- 
tion of  payment  should  be  entertained.  It  was  a  rule  of  the  common  law 
that  the  pigment  of  a  bond  or  other  special^  would  be  presumed  after  the 
lapse  of  W  years  from  the  time  it  became  due.  in  tbe  absence  of  evidence  ex- 
plaining the  delay,  although  there  was  no  statutory  bar.  This  subject  Is  dis- 
cussed in  Bean  v.  T<mnele,  94  N.  T.  881,  and  again  In  He  ITeilly,  95  N.  T. 
882,  a  case  somewhat  kindred  to  this.  In  wblob  It  is  said:  "It  is  only  where 
there  is  an  actual,  continuing,  and  subsisting  trust  ttiat  a  trustee  is  precluded 
from  setting  np  the  statute  of  limitations.**  The  proof  in  this  case  is  not 
satisfactory  as  to  tbe  continuance  and  subsistence  of  the  trust.  The  pre- 
sumption is  that  the  trust  was  discharged  by  payment.  It  was  said  also,  in 
the  case  dted,  that  it  was  one  solely  of  equitable  cognizance,  and  that  it.  for 
any  reason,  tbe  statute  afforded  do  protection.  It  Is  the  law  of  courts  d  eq- 
uity, Independent  of  positive  legislative  limitHtions,  tttat  they  will  not  enter- 
tain stale  demands.  It  has  already  been  suggested,  as  illastrsAed  Iqr  the 
opinion  of  the  court  below,  that  thU  is  decidedly  a  stale  demand;  and  there- 
fore, whether  it  be  tested  by  legal  or  equitable  rules,  under  tiie  authorities 
cited,  it  should  not  be  enforced.  The  judgment  must  be  aliirmed,  with  costs. 

All  concur. 
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Fboplb  m  TtH.  HioxMBOTHBM  V.  PuBROT  «t  ol..  Fire  CJommlsslODerK* 
(ttaprwM  Court,  OMiaral  Tern,  Ftnt  Department.  May  16, 1900.) 

HmnciPAL  CoBFOBATiom— OniOBRS— Rbhovau 

Lam  X.  Y.  1883,  a  410,  |  48,  (oonsoliaation  act)  gives  the  beads  of  all  depart- 
meota  power  to  appoint  and  remove  all  chiefs  of  Dortwiu,  ezoept  ttae  chuDberiain, 
also  ail  eli^B,  offlcers,  employea,  Mtd  saboidlnateB  In  tbeir  respeotlve  depart- 
■Mots,  provided  that  no  regular  olerk  or  head  of  a  bureau  be  removed  unless  be 
has  been  informed  of  the  cause,  and  elven  an  opportunity  of  making  an  expla- 
nation. Section  441  provides  t^at  an  Intention  to  reduce  the  force  of  the  bureau 
of  inspection  of  bulloinm  shall  be  deemed  aofOoIent  cause  for  the  removal  of  any 
(dtoer  or  employe  of  the  oureaa  except  the  chief  officer  thereof,  and  authorizes  the 
board  of  Are  oommissioners  to  abolish  any  otaoe,  clerkship,  or  employment  in  said 
bureau.  Held,  that  the  two  sections  were  not  antagonistic,  and  that  under  seo- 
tloD  48  the  Are  oommissioners  could  remove  an  inspector  of  buildings  without  in- 
forming him  of  the  cause,  or  giving  him  an  opportuolty  for  explanation. 

On  certiorari  to  review  the  dfanilaBal  of  Alexander  Hlcinbothem  from  tb« 
position  of  inspector  of  buildings  ot  New  Tork  city  by  Henry  D.  Pnrroy  and 
others,  fire  commissioners. 

Argued  before  Van  Bbumt.  P.  J.,  and  BAXthzn  and  Barbbtt,  JJ. 

A.  ateekler,  for  relatw.    W.  Z.  Findlej/t  for  reapondents. 

Van  Brukt,  P.  J.   The  relator  was  appointed  an  inspector  of  bnildings 
in  the  fire  department  on  the  16tb  of  January,  1888.    He  continued  to  hold 
this  position  until  the  13th  of  Auguat,  1889,  when,  at  a  meeting  of  the  board 
of  Qre  commissioners  at  which  two  commissioners  were  present,  he  was  re- 
moved and  dismissed  from  the  fire  department.    The  other  commissioner 
was  absent  from  the  city  when  the  meeting  took  place,  and  took  no  part  in 
the'  proceedings.   The  relator  applied  for  a  writ  of  certiorari  to  review  the 
action  of  the  respondents  in  his  removal.   It  is  claimed  upon  the  part  of  the 
relator  that  the  respondents  had  no  power  to  remove  him  except  upon  charges 
and  specIQcatlons,  and  an  opportunity  to  be  beard.   It  would  seem  that  at 
the  time  of  the  initiation  of  thia  proceeding  this  was  the  opinion  of  the  re> 
spondents,  because  on  the  lOtb  of  August,  1889,  a  notice,  together  with  cbargea 
and  specifications  in  writing,  were  served  on  the  relator,  which  notice  com- 
nmnded  bim  to  appear  before  said  board  of  fire  commissioners  on  the  IStb 
of  August,  at  11  o'clock  in  the  forenoon.   The  relator  was  charged  with  haT' 
ing  demanded  a  bribe  in  the  performance  of  his  odicial  duty,    it  further  ap- 
pears that  at  the  time  and  place  mentioned  the  relator  appeared  with  his  oovnh 
sel,  and  demanded  a  trial  upon  said  charge;  the  board  having  upon  tlie  same' 
day,  but  before  the  hour  named  In  said  notice,  made  and  promulgated  an 
order  dismiaaing  the  relator  from  his  office.   It  would  seem  that,  in  vitf  w  of  a 
charge  of  thia  nature  having  been  brought  against  the  relator,  and  that  he  was 
called  upon  to  anawer  the  aame.  even  if  the  oommtaeloners  had  the  absolute 
power  of  removal,  as  a  matter  of  justice  to  the  relator  they  should  have  giveii 
him  an  opportnnlty  to  anawer  the  charge,  whether  legally  i-equired  to  do  so 
or  not.   It  is  urged  upon  the  part  of  the  relator  that  the  fire  commissioners 
claim  to  have  acted  by  virtue  of  the  authority  conferred  by  section  441  tit  the 
consolidation  act,  (Jaws  1882,  o.  410,)  which  provides  as  follows:  "An  in- 
tention to  reduce  the  force  and  expense  of  the  hurean  of  inspection  of  build- 
ings, or  ttie  elerleal  fbroe  of  the  department,  shall  be  deemed  sufficient  ground 
for  the  removal  of  any  officer  or  employe  of  said  bureau,  except  the  chief  ofi- 
eer  thereof*  and  of  any  clerk  in  the  department.  The  board  of  fire  commis- 
Bionera  Is  authorized  to  abolish  any  office,  clerkship,  or  employment  in  the 
said  bureau  (tf  inspection  of  buildings,  and  they  may  conatdidate  the  duties  of 
any  two  or  more  tntcers,  derkfl,  or  employes  thereof.**   It  la,  of  course,  clear 
upon  the  facta  hereinbefore  stated  that,  if  the  power  of  removal  la  dependent 
upon  this  section.  Its  terms  were  not  complied  wiUi,and  the  removal  was  un- 
lawfoL    But,  by  an  examination  of  section  48,  it  will  appear  that  the  beads 
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of  all  departments  have  power  to  appoint  and  remove  all  chiefs  ofbnnana 
«xcept  the  chambeElain,  and  also  all  derka,  (tfBcwa,  employes,  and  aubordl* 
nat«s  in  their  respective  departments,  except  as  therein  otherwise  apeciallj 
provided,  without  reference  to  the  tenure  of  office  of  any  existing  appointee. 
The  section  then  provides  that  no  regular  clerk  or  head  of  a  bureau  shall  he 
zemov«d  unless  be  has  been  informed  of  the  cause  of  the  pr^xwed  reiuoval, 
-and  hu  besa  alknred  an  opportunity  of  midiing  an  explanation.  Under  this 
section,  tliereCore,  the  heads  of  all  departments  have  an  absolute  autborify  to 
remore  every  person  employed  in  thdr  respective  departments,  except  r^a- 
lar  cteate  or  boda  of  bureaus,  and  in  respect  to  them  a  oertain  jwocednni 
ttost  be  pvmoed.  It  will  scarcely  be  argued  that  the  fire  department  fs  not 
<on&of  the  a^aitmoits  referred  to  in  section  48.  Section  441  la  not  ant^ 
onlflUe  to  the  provisions  of  section  48,  because  an  intention  to  redoce  the 
force  and  expense  ct  the  bureau  of  inspection  of  bnikiings,  or  tbe  cleric^ 
force  of  tbe  department,  would  authorize  the  removal  of  any  regular  clerk  or 
bead  of  a  buiean  under  section  48.  and  this  is  all  the  power  that  is  Intended 
to  be  conferred  upon  the  commissioners  by  section  441,  and  in  no  manner 
was  it  intended  to  restrict  their  power  to  appoint  and  remove  employes  who 
are  not  protected  by  the  exceptions  contained  In  section  4S.  Section  46 
seems  to  have  authorized  a  majority  of  the  roemberB  of  tbe  board  to  meet  and 
fully  diaeberge  the  dpty  imposed  upon  them.  There  seems  to  have  been  no 
irregnlarity  in  the  proceedings  upon  the  part  of  the  board  of  fire  eomnalasioD- 
era,  and  tUs  coart  cannot  interfere  with  their  removal  of  the  relator.  Thi 
writ  aboiiU  be  dismissed,  without  coatM.   All  concur. 


Lyon  et  oZ.  «.  Davis  et  oZ. 

<AttprenM  Oenrt,  Omeral  Term,  Second  Departmsnt,  Kmj  19,  ISOOl) 

AssianiSHT  roB  fiannT  or  Cbeditorb— PaBrBBBNCBS— Hna&uti>  asd  Wm. 

An  kssIgDinBiit  for  benefit  of  creditors  is  not  reodered  invalid  by  preferrisg  tbfl 
wife  sod  »itter-lB-lBW  of  tbe  anigiior  for  bona  fide  debts,  for  money  waned  by  thea 
to  hisL 

Appeal  from  special  term,  Dutchess  county. 

Action  by  WiUiam  H.  Lyon  aud  Joseph  H.  T.  Martin,  against  Jamee  H. 
Davis,  Gharies  IL  Kittredge.  and  Jennie  Davis,  to  set  aside  an  assignmeal 
for  benefit  of  creditors  executed  by  said  James  M.  Davis  to  hs  ccMlefendants 
Tbe  assignment  contained  several  preferences,  of  which  the  first  was  foi 
41,500  to  the  debtor's  wife  and  ttssignee,  and  the  second  was  for  $300  to  bii 
sister-in-law.  both  for  allied  loans.  Plaintiff  assails  the  validity  of  thesi 
preferences.  The  following  findings  were  filed  by  the  court:  "I  find  tfaattiM 
■debt  to  the  8i8ler>in-law  of  the  assignor  is  not  fictitious,  but  was  a  good  an^ 
valid  debt  for  money  lent  by  her  to  him.  I  find  that  the  $1,500  secured  U 
the  wife  of  the  assignor  was  a  good  and  valid  debt;  that  she  earned  the  monej 
in  tier  separate  business;  that  she  kept  boarders  under  an  agreement  with  ha 
husband  that  she  should  have  the  profits  of  the  business,  and  that  he  wonlt 
pay  the  rent  for  his  board;  the  wife  was  to,  and  did,  pay  all  the  bills;  tha 
the  money  was  deposited  in  the  name  of  tbe  husband  for  convenience,  am 
that  it  was  drawn  out,  and  the  wife  took  possession  (tf  It.  and  lent  it  toi 
stranger,  and,  when  it  was  paid  back  to  her,  she  loaned  it  to  her  husband,  am 
he  received  it  from  her  individual  hands  and  possession.  I  find  that  the  com 
plaint  be  dismissed,  with  costs.  J.F.BAKNAED,JusUce  of  SnpremeCourt.' 
Fruui  the  judgment  thereupon  entered  the  plalotlfb  appeal.  For  former  r« 
port,  see  7  N.  Y.  Supp.  564. 

Argued  before  Dykhan  and  Fratt,  JJ. 

^iteman  <£  Qnen,  for  appellants.   H,  H.  HvatU,  tat  nepondents. 
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Dtekan,  J.  The  plaintifh  an  judgment  creditors  of  James  Sf.  Davis, 
and  thef  commenoed  this  action,  as  sucli  creditcws,  to  set  aside  an  assignment 
for  the  benefit  of  creditors  made  by  Davis  to  the  defendants.  The  cause  was 
tried  before  a  judge  without  a  jury,  and  he  decided  in  favor  of  the  validity  of 
the  assignment.  He  found  all  tlie  facts  against  the  plaintiffs  upon  sufficient 
erideace,  and  his  conclusions  of  law  resulted  from  the  facts  so  found.  The 
decision  of  the  case  depended  upon  facts  alone,  and  as  they  were  found  and 
determined  so  went  the  judgment.  We  concur  with  the  trial  judge  respect- 
ing the  indebtedness  of  the  assignor  to  lils  wife,  and  in  his  couclusion  that 
tbp  debt  was  properly  preferred  Ui  the  assignment.  The  judgment  should  be 
afflrmed,  with  oosts. 


Dbakx  o.  Drake  et  dl. 
(8iiprsme  Oourt,  General  Tmm,  Fint  Department,  Maj  16, 1890.) 

TiBTAinilTAKT  FoWSJU— APKIHVinRT— BXXODTIOM. 

Teatator  derlsed  property  to  bis  adopted  daaghter  for  life,  and  after  her  death  to 
•nob  ot  her  lawful  isaue  u  ahe  abould  appoint!  and,  In  default  of  appointmeot,  to 
her  Issue,  to  take  per  gitrpee.  If  they  shoala  be  oi  aoequal  degrees  of  oonsan^inity. 
By  the  ninth  olaose  he  provided  that,  it  said  daughter  shoala  die  without  issue,  she 
should  hsTe  power  to  appoint  the  property  devised  to  any  of  testator's  sisters,  "or 
to  aU  or  any  of  the  lawful  Issue"  of  hts  sUtors.  The  adopted  dauKbter  was  gener- 
ally regarded  as  testator's  illwitimsto  child,  and,  being  much  displeased  at  the 
manner  in  whtoh  Ills  sisters  and  tbeir  children  treated  her,  be  said,  before  rnaUog 
his  will,  that  be  would  **aiake  a  lady  of  ber  Id  spito  of  them.  *  When  the  will  was 
ezecotea,  testator's  slstera  were  UTinv,  all  had  children,  and  one  had  a  grandchild. 
Arid,  ttwft  the  "laane^of  testator's  sfstera  mentioned  in  the  ninth  olanseinolndad 
any  of  tlieir  descendants,  and  the  appointment  to  grandchildren  of  auoh  Asters  in 
the  life-time  of  the  appointees'  parents  was  valid.    awi-wHhj  s  It.  T.  Siqpp.  TSO. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Liiwrence  Drake  against  Joseph  T.  Drake  and  others.  There 
was  judgment  for  defendants,  and  plalntilE  appeals.  For  report  of  decision 
at  special  term,  see  3      Y.  Supp.  760. 

Argued  Iwfore  Van  Brunt,  P.  J.,  and  Babtlctt  and  Babrbtt,  JJ. 

Bvarts,  Choate  Brntnan,  {Joseph  H.  Choate  and  Wiltiam  V,  Batoe,  <rf 
connsel,)  for  appellant.   Jamee  O.  Carter,  for  respondents. 

Van  Bbuht,  P.  J.  This  action  was  brought  for  a  constrnction  of  the 
ninth  clanae  of  the  will  of  one  James  Drake,  deceased.  James  Drake  made 
his  will  in  1868,  and  died  in  1871.  He  had  no  legitimate  children,  but  bad 
adopted  as  his  daughter  a  person  whom  he  called.  Mary  Hopeton  Drake,  and 
of  whom  he  was  tlie  reputed  father.  James  Drake  left  him  surviving  his 
three  sisters,  Mary  M.  Keese,  Susan  A.  Drake,  and  Sarah  A.  Lawrence,  men- 
tioned in  said  ninth  clause  of  his  will.  Mary  M.  Keese  died  in  1877,  leaving 
no  issue  her  surviving,  and  before  the  execution  of  the  will  of  Mary  Hopeton 
Drake,  hereafter  mentioned.  Susan  A.  Drake  died  in  January,  1881,  and  be- 
fore the  execution  of  the  said  will  of  Mary  Hopeton  Drake,  llhving  ber  sur- 
viving seven  children,  Lawrence,  Joseph  T.,  John  J.,  Samuel,  Charles.  Ben- 
jamin, and  Mary  Drake.  Mary  was  afterwards  married  to  Charles  T.  Stagg, 
in  1884,  and  liad  no  issue.  Mrs.  Lawrence  died  in  1882  or  1883,  after  the 
execution  of  the  will  of  Mary  Hopeton  Drake,  hereinafter  mentiouvd.  She 
left  her  anrviving  three  children.  Mary  K.,  Emily  T.,  and  Annie T.  L.  Mary 
K.  married  Charles  N.  Black  in  1864  or  1865.  and  at  the  time  of  the  death  of 
Mary  Hopeton  Drake  had  four  children,  the  youngest  of  whom,  in  April,  1888. 
was  alwut  twelve  years  old,  viz.:  Charles  Newbold  Black,  burn  in  1867,and  still 
living;  Edith  Lawrence  Black,  horn  March  15,  1869,  still  living;  the  defend- 
ants James  Drake  Black,  bom  September  15, 1871,  and  Lawrence  C.  Black,  born 
in  January,  1875,  and  died  26Ui  of  March,  1887.  Benjamin  Drake,  the  son  of 
Bosaa  A.  Drake,  moiiied  in  June,  1873,  and  at  the  time  of  the  death  of  Mary 
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Hopeton  Drake  had  two  childreD.— 'WiUtam  W.  Drake,  bom  in  April,  1874, 
and  the  defendant  Mary  Hopeton  Drake,  born  in  1877.  Emily  T.,  the  daaghtei 
of  Sarah  A.  Lawrence,  married,  fn  1874,  one  Smith,  ami  at  the  death  of  Marj 
Hopeton  Drake  hnd  four  children, — Richard  Lawrence,  born  in  1877;  the  de- 
fendants Mnry  Hopeton,  born  in  1878;  Ethelbert  M.  Smith,  Jr.,  bom  in  1879, 
and  Sarah  L.  Smith,  bom  in  1883.  Annie  T.  L.,  the  daughter  of  Sarah  A 
Lawrence,  married  one  Atterbury,  in  1870,  and  had,  at  the  time  of  the  trial, 
in  1888,  Qve  children, — Lawrence,  14  or  15  years  old;  Sarah,  13;  the  defend- 
ant Hopeton  Drake  Atterbury,  7,  and  Annie,  5.  Thus  there  was  Hving  at 
the  death  of  James  Drake,  in  Ifay,  1871/  not  only  his  three  sisters.  Mary  M. 
Eeese,  Susan  A.  Drake,  and  Sarah  A.  Lawrence,  above  mentioned,  but  also 
their  children,  and  one  grand-nephew,  Charles  Newbold  Black,  and  one  grand- 
niece,  Edith  Lawrence  Black,  and  at  the  time  of  the  execation  of  the  will  all 
the  above  were  living  except  Edith  Lawrence  Black.  Mary  Hopeton  Drake 
appears  to  have  been  about  28  years  ot  age  in  1868,  and  she  died  in  1884. 
James  Drake,  as  has  been  already  stated,  died  in  1871,  having  previously  duU 
execnted  a  will  on  tlie  22d  of  Jan  uary,  1868,  and  a  codicil  thereto  on  the  9tta  daj 
oC  August,  1869.  The  contents  of  the  codicil  have  no  relevancy  to  the  ques- 
tions involved  upon  this  appeal. 

By  his  will,  James  Drake,  after  making  certain  devises  and  bequests  tdhia 
slaters,  and  to  two  nephews  and  a  niece,  gave,  devised,  and  bequeathed  to  hi^ 
adopted  daughter,  Mary  Hopeton  Drake,  11  bouses  and  lots  in  the  city  of  Ne« 
York,  for  and  during  the  term  of  her  natural  life;  and,  in  case  Mary  Hopeton 
Drake  left  lawful  issue  her  surviving,  the  testator  gave  and  granted  to  hei 
full  power  and  authority  to  devise,  and  appoints  by  will  the  said  11  houses  and 
Iota  to  all  or  any  or  either  of  such  issue,  as  she  might  in  ber  disoretton  think 

firoper.  and  in  such  shares  and  proportions  as  she  should  think  proper;  and 
n  default  of  such  appoiutment  the  testator  devised  said  housee  and  lotsabovf 
named  to  the  lawful  issue  of  Mary  Hopeton  Drake  from  and  immediately  aftei 
her  death.  If  such  issue  was  <tf  equal  degrees  of  consangutnity,  the^  weri 
to  take  equally;  if  of  unequal  decrees,  the  issue  of  a  deceased  parent  were  tc 
take  the  share  the  parent  would  have  taken  If  living.  In  the  next  clause  ol 
hiB  will  the  testator  provided  as  follows:  "/TfntA.  In  case  ot  the  death  ci 
the  said  Mary  Hopeton  Drake  without  leaving  lawful  issue  surviving 
at  the  time  of  her  decease,  then,  and  in  such  case,  I  give  and  devise  to  bee 
full  power  and  authority  to  devise  or  appoint  by  Iwr  last  will  and  testament, 
or  otner  instrument  in  writing,  executed  by  her  in  the  manner  hereiub^orc 
mentioned,  the  said  eleven  dwelling-houses  and  lots  of  land  herein  last  abovt 
mentioned,  «nd  each  and.  every  of  them,  to  all  or  any  or  either  of  my  sisters^ 
Susan  Ann  Drake,  Sarah  Ann  Lawrence,  and  Mary  M.  Keese,  or  to  all « 
any  or  either  of  the  lawful  Issue  of  my  said  sisters,  from  and  after  the  deaGfa 
of  the  said  Mary  Hopeton  Drake,  forever  thereafter,  and  in  such  shares  and 
proportions  as  she  may  think  proper;  and  tn  such  case  I  hereby  give  and  dfr- 
vise  the  same  in  accordance  with  such  devise  or  appointment,  and.  in  defoolt 
of  said  laat-nilntioned  devise  and  appointment,  on  the  drath  of  the  said  Maiy 
Hopeton  Drake  without  leaving  lawful  issue  her  surviving,  I  hereby  giveaii^ 
devise  the  said  last-mentioned  eleven  dwelling-bouses  and  lota  of  land  to  my 
sisters  aiiove  named,  and  to  their  heirs  and  assigns,  from  and  after  the  death 
of  the  said  Mary  Hopeton  Drake,,  forever,  to  be  divided  among  my  said  sisten 
in  equal  shares;  aira,  tn  case  of  the  death  of  any  or  elttier  of  my  said  aiaten 
during  the  life-time  of  the  said  Mary  Hopeton  Drake  leaving  hiwfal  issnt^ 
then,  snd  in  such  ease  last  mentioned,  the  said  issue  i»f  each  one  eo  dying 
shall  take  the  share  or  part  thereof  which  the  parent  ot  such  issue  would  han 
taken  if  she  had  survived.** 

Mary  Hopeton  Drake  died  in  June,  1884,  nnmarried,  and  iritliout  lenTiog 
Issue  her  surviving,  leaving  a  will,  executed  on  June  14, 1881,  and  a  oodleil 
thereto,  executed  June  21,  1881.  By  this  will  and  codidl  she  attempted  to 
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ezerdse  the  power  of  appointment  given  to  her  by  the  wOl  of  James  Drake 
in  reepett  to  the  houaea  and  lots  therein  mentioned,  and  devleed  the  same  to 
Jamt«  Drake  Bhick,  grandaon  of  Sarah  A*  Lawrence,  a  aiaterof  James  Drake, 
toUarjrHopetonSmithtftgranddaaghtarof  said  Sarah  A*  Lawrenoe;  to  Mary 
H(^on  Drake,  granddaaghter  of  Susan  A.  Drake,  sister  of  James  Drake; 
to  Uaiy  Keese  Black  and  Annie  T.  L.  AtterbuT7«  daughters  of  said  Sarah  A. 
Lswrenoa;  and  to  GharlM  Drake,  Samuel  Drake,  John  James  Drake,  Law-  ' 
fence  Drake,  and  Benjamin  Drake,  sons  of  said  Susan  A.  Drake.  All  the 
devises  exeept  those  to  Cliarles  Drake  and  bis  brothers,  subsequently  men- 
tioned, contained  a  provision  that,  if  any  of  the  appointees  died,  Mary  Hope* 
too  Drake  living,  leaving  issue,  the  issue  should  take  the  share  the  parast 
would  have  taken  If  living;  if  without  issue,  the  portion  of  the  property 
which  the  appointee  or  her  issue  would  have  taken  if  living  should  fall  into 
and  be  disposed  of  as  part  of  the  testator's  residuary  estate.  Her  residuary 
estate  she  devised  by  her  will  to  the  above-mentioned  James  Drake  Black, 
Hary  Hopeton  Drake,  and  Mary  Hopeton  Smith,  vrhlch  was  changed  by  her 
codicil  by  adding  as  a  devisee  Hopeton  Drake  Atterbury;  all  of  whom  were 
grand  nephews  and  nieces  of  James  Drake,  deceased,  and  whose  parents, 
children  of  James  Drake's  slaters,  were  living  at  the  death  of  Mary  Hopeton 
Drake. 

The  question  presented  upon  this  appeal  is  whether  the  learnedjudge  below 
wss  right  in  holding  that  Mary  Hopeton  Drake  had  the  power,  under  the 
power  of  appointment  contained  in  James  Drake's  will,  to  appoint  to  grand- 
children of  his  sisters,  the  children  themselves,  the  parents  of  the  grandchil- 
dren, being  alive.   The  answer  necessarily  depends  upon  the  construction 
which  is  placed  upon  the  ninth  clause  of  Jamea  Drake's  will,  hereinlMforeaet 
out  at  length.   This  clause  must  be  construed  according  to  the  testator's  In- 
tention, irrespective  of  any  other  consideration,  if  such  intention  can  be  as- 
certained after  examining  the  will  of  tlie  testator,  bis  surroundings,  and  the 
object  wbiob  from  these  we  vaaj  infer  he  sought  to  attain.   The  ascertain- 
ment of  this  intention  is  not  a  matter  of  speculation  or  arbitrary  conjecture, 
but  must  be  arrived  at  having  due  regard  to  established  rules  by  which  par- 
ticular words  and  expressions,  standing  unexplained,  have  obtained  a  definite 
meaning.   If.  however,  it  appears  that  particular  words  or  expressions  whi<A 
have  obtained  a  definite  meaning  in  the  law  are  used  in  a  different  sense, 
were  intended  to  convey  a  different  meaning,  such  intention  must  prevail, 
notwithstanding  the  interpretation  which  these  words  had  previously  re- 
ceived.   Hence,  as  no  two  wills  are  ever  exactly  alike,  and  as  the  circumstan- 
ces which  surround  each  testator  vary,  adjudications  upon  the  constructiun  of 
other  wills  liave  little  weight,  except  so  far  as  they  illustrate  the  general  laws 
governing  the  construction  of  such  instruments.   It  is  undoubtedly  true  that 
where  there  is  a  gift  or  devise  by  wiU  after  the  determination  of  a  life-estate 
to  A.  B.,  and  in  case  of  his  death  before  the  death  of  the  life^tenant  to  his  law- 
ful issue  living  at  such  death,  if  A.  B.  die  before  the  determi  nation  of  the  life- 
estate  leaving  issue,  and  such  issue  at  the  death  of  the  life-tenant  should  oon- 
siat  of  children  and  grandchildren,  wboae  parenta  were  living,  in  the  absence 
of  droumstancea  abowing  a  different  Intent,  It  would  he  held  that  the  testator 
meant  that  the  Issue  of  A.  B.  should  take  by  representation,  and  not  as  a 
class.    This  baa  become  the  accepted  rule  of  interpretatiou,  because  expe- 
rience has  shown  that  tbia  construction  in  moat  instancee  best  accords  with 
the  intention  of  the  testator,  and  that  it  Is  only  under  very  peculiar  circum- 
stances that  a  testator  desires  that  a  parent  and  child  shall  take  at  the  same 
time,  as  belonging  to  the  satne  class;  and  that  such  circumstances  inducing 
to  such  intent,  when  It  exiata,  can  almost  always  l>e  found  evidenced  by  the 
will  itself,  or  by  the  surroundings  of  the  testator.   That  James  Drake,  In  the 
framing  <k  the  will  in  qnestion,  understood  the  difference  between  issue  tak- 
ing hj  rapiresentaUmi  and  as  a  class,  is  amply  etidenced  by  the  will  itself. 
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He  devised  to  his  sisters  certain  property  during  tbelr  li  ves,  and  from  and  Ii 
mediately  after  their  deaths  to  their  lawful  issue,  to  be  divided  among  the 
equally,  in  case  thej  shall  be  of  equal  degrees  of  consanguinity;  and,  in  ca 
they  should  be  of  unequal  degrees*  then  the  issue  of  each  deceased  parent 
take  the  share  which  the  parent  of  sueh  Issue  would  have  been  entitled  to  if : 
or  she  had  then  been  surviving.  -  He  uses  the  same  language  in  the  limitatio 
over  after  her  death  of  the  property  given  to  Mary  Hopeton  Drake,  in  % 
event  of  her  leaving  lawful  issue  her  surriving.  Although,  If  the  will  bi 
not  contained  these  words  as  to  the  d^rees  of  consanguinity,  the  statutes 
descents  and  distribution  would  have  caused  t^e  same  distribution  to  be  mai 
of  the  estate  upon  the  death  of  the  life-tenant  as  is  made  by  the  will,  it  is  e 
ident  that  the  testator  did  not  intend  to  leave  the  matter  in  doubt,  and  coni 
queatly  he  incorporated  the  provisions  ot  the  statute  into  the  will  itself,  | 
making  the  distinct  provision  which  he  did  as  to  distribution;  making  n 
gift  to  the  issue  as  a  class  under  some  circumstanoeB.  sud  under  others  to  ti 
Issue  in  their  representative  capacity. 

When  the  testator  desires  the  issue  of  his  sisters  to  take  in  their  represe 
tative  capacity  only,  he  is  equally  careful  in  the  employment  of  his  langnag 
By  the  latter  part  of  the  ninth  clause  of  bis  will,  in  case  of  the  death  of  Ma 
Hopeton  Drake  without  issue,  and  without  having  made  the  appointment : 
■said  clause  provided  ftn-,  the  testator  gives  the  houses  and  lots  devised  to  Mai 
Hopeton  Drake  during  her  life  to  his  sisters,  and  to  their  h^rs  and  assign 
from  and  after  the  death  of  Mary  Hopeton  Drake;  and  in  case  of  the  death  i 
any  or  either  of  his  said  sisters,  during  the  Iffe-tlme  of  Mary  Hopeton  Drak 
leaving  lawful  Issue,  then  the  said  Issue  of  one  so  dying  to  take  tl 
share  or  part  thereof  which  the  parent  of  such  issue  wonld  have  taken  if  si 
had  survived.  Bjthls  provision  Uie  testator  evidently  purposdy  «ccludi 
the  posslbili^  of  the  issae  of  his  sisters  taking  this  property  as  a  dass,  r 
stricting  their  rights  to  take  to  their  rapresentatlva  capacity;  making  a  mark^ 
distinction  in  the  rights  of  the  issue  of  his  sisters  In  respect  to  the  properi 
of  which  Mary  Hopeton  Drake  was  a  llfe>ten8nt  from  those  which  be  had  coi 
ferred  upon  such  issue  in  respect  to  the  property  in  which  his  sisters  bad 
llfe-estato.  Was  this  dilference  in  these  provisions  acolctontal,  or  wasit  mac 
In  pursuance  of  an  Intelligent  intention?  We  think  that  no  one  can  read  th 
will,  evidently  drawn  with  so  muoli  care,  and  come  to  any  other  eonclusio 
than  that  this  dilference  was  the  result  of  inteltigent  action.  He  meant  tha 
although  the  issue  of  his  sisters  should  not  take  In  ^Uier  case,  their  parenl 
living,  other  than  an  expectant  estate,  their  rights  should  be  difTerent;  and  1 
did  not  intend  that  there  sliould  be  any  uncertainty  as  to  how  either  his  sli 
ters  or  their  issue  should  take  when  the  estate  should  devolve  upon  them,  an 
hence  he  used  plain  and  unequivocal  language  to  define  their  righte.  An 
we  think  thiit  the  testator  used  equally  apt  words  In  that  part  of  the  ninf 
clause  by  whicli  he  confers  the  power  of  appointment  upon  Mary  Hopetc 
Drake,  the  construction  of  which  is  the  object  of  this  action,  and  confusic 
only  arises  when  we  attempt  to  construe  as  a  devise  that  which  was  not,  ai! 
was  not  intended  to  be,  a  devise,  but  was  merely  the  conferring  a  power  i 
appointment  among  a  designated  class.  The  provision  isas  follon's:  "In  tl 
case  of  the  death  of  the  said  Mary  Hopeton  Drake  without  leaving  issue  su 
vlving  at  the  time  of  her  decease,  then,  and  in  such  case.  I  give  and  devi: 
to  her  full  authority  to  devise  or  appoint  by  her  last  will  and  testament,  i 
other  instrument  in  writing  executed  by  her  in  the  manner  hereinbefore  mei 
tioned,  the  said  eleven  dwelling-houses  and  lots  of  land  herein  last  above  mei 
tloned.  and  each  and  every  of  them,  to  all  or  any  or  either  of  my  sister 
Susan  Ann  Drake,  Sarah  Ann  Lawrence,  and  Mary  M.  Keese,  or  to  all  or  an 
or  eitlier  of  the  lawful  issue  of  my  said  sisters,  from  and  after  the  death  ot  tl 
said  Mary  Hopeton  Drake,  forever  thereafter,  and  In  suc^  shares  and  propo 
tions  as  she  may  think  proper." 
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The  claim  of  the  appellantB  Is,  and  aptm  vbidi  is  fonnded  the  whole  of 
their  aigunMnt,  tbat,  to  quote  tho  the  langaage  ued  by  tbem,  the  fact  that 
Umugtaont  the  will,  in  the  general  limitationa  already  referred  to  In  the 
otber  clauses,  as  well  as  in  the  ninth  clause,  sabstltutfog  "issue"  in  the  place 
of  "parents,"  the  testatw  has  clearly  manifested  an  intention  to  permit  "is- 
lue"  to  take  only  by  way  of  representation,  and  never  oonourrsntly  with  ax  to 
tbe  ezdnsion  of  their  Uvlng  parent  or  ancestor.   If  there  is  anything  oerw 
tsin  about  tliis  will.  It  is  tbat  In  designating  the  dass  from  which  Mary  Hopft' 
ton  Brake  might  s^ect  her  appointee  or  appointees  nnder  tbe  power  conferred 
by  tbe  ninth  cUnae,  the  define  of  representation  should  not  prevail,  and 
that  a  child  or  children  might  be  appointed  to  the  exclusion  of  Its  or  tbelp 
psrent.  In  tiie  otber  paragraphs  of  the  will,  and  tlie  latter  part  ol  tbe  ninth 
dause,  where  be  desires  children  to  take  as  representatives  of  their  parents, 
the  testator  distinctly  so  directs;  but  in  the  part  of  the  ninth  clanse  nnder 
consideration  the  testator  not  only  does  not  use  any  langu^e  such  as  he  bad 
imvioQsly  used,  and  also  subsequently  employed,  but  dlsbiniAly  states  that 
the  issue  «f  his  sisters  may  be  appointed  although  lUs  sisters  may  be  Uving. 
In  all  the  other  parts  of  tbe  will  the  issues  of  bis  sisters  took  nothing  but  an 
estate  in  expectancy  ui^l  their  parent's  death.   In  the  clause  in  question,  by 
tbe  appoi  ntment  of  ^ary  Hopeton  Drake  the  issue  of  the  testator's  sisters 
ooaldtnke  underthef^tpointment, such  sisters  beingaUve.   This  isdistlnctly 
what  the  testator  says:  Mary  Hopeton  Brake  may  appoint  to  all  or  any  or 
tatber  of  his  sisters,  or  to  all  or  any  or  either  of  tbe  lawful  Isaue  of  his  said 
ilBtca.   The  powertoappoint  to  the  lawful  isaue  of  his  sisters  is  not  depend- 
ent nptm  the  dnth  of  any  or  all  of  the  sisters,  but  may  be  made  by  the  ex- 
pnai  language  of  tbe  power  to  the  issue,  all  tbe  sisters  being  alive.  Upon 
this  point  there  Is  no  room  for  construction.   It  Is  plain  tba^  In  respect  to 
this  power  of  appointment,  tbe  testator  did  not  wish  the  doctrineof  represen- 
tstion  to  prevail.   He  bad  provided  for  it  In  the  other  portions  of  hia  will, 
bat  in  tbe  part  under  ooasidnation  it  is  i^>parent  tbat  he  did  not  intend  that 
ft  child  should,  in  its  candidacy  for  the  favors  of  Mary  Hopeton  Drake,  be  d&< 
pendent  upon  anything  for  success  but  upon  its  own  olHims.   His  omission 
of  all  clauses  looking  to  representation,  which  he  had  so  carefully  inserted  in 
tin  other  parts  of  tbe  will,  and  which  be  sulisequently  uses  in. the  latter  part 
ef  tliis  reiy  ninth  clause,  when  providing  for  tbe  contingency  of  Mary  Hop^ 
ton  Drake  not  exercising  tbe  power  of  appointment,  shows  that  the  failure  to 
limit  the  power  of  appointment  to  issue,  only  in  the  case  of  tbe  parent's  death, 
was  no  oversight,  bat  was  intended,  and  that  the  testator's  purpose  was  cmly 
to  limit  tbe  power  of  Mary  Hopet<m  Drake  to  appoint  to  his  sisters  and  their 
Uood  in  the  descending  line,  not  in  a  representative  capacity,  but  as  a  class, 
and  tbat  she  mi^t  an>nint  to  whom,  and  to  as  many  as  she  pleased  within 
that  class.   In  the  clause  in  question  tbe  idea  that  the  death  of  the  parent 
should  precede  the  possibility  of  issue  bencQting  thereunder  is  conspicuously 
absent,  whereas  in  every  otber  clause  of  tbe  will  this  provision  is  unneoes- 
larily  inserted,  where  sucb  results  were  expected  to  follow.   Indeed,  it  is 
difficult  to  see  how  the  testator  could  have  shown  more  clearly  than  he  has 
done  tbat  the  doctrine  of  representation  should  have  no  application.   If  it 
should  be  claimed  that  the  provision  in  respect  to  the  death  of  bis  sisters,  at 
the  end  of  the  ninth  clause,  qualifies  all  the  provisions  of  tliat  clause,  a  simple 
inspection  thereof  shows  that  such  claim  is  entirely  without  foundation. 
this  provision  relates  exclusively  to  the  devise  over  In  case  of  failure  to  ap- 
point, and  oannot  relate  to  the  provisions  conferring  the  power  of  appoint- 
ment, because  entirely  disconnected  therewith  and  hostile  thereto.   The  te»- 
tatw  had  completed  bis  direction  as  to  the  power  of  appointment,  and  then 
proceeds  to  provide  for  tbe  case  of  a  failure  to  appoint;  in  which  case,  upon 
the  death  of  Mary  Hopeton  brake,  he  gives  the  said  11  houses  and  lots  to  bis 
sisteiB  and  th^  hein  and  assigns,  and  then  adds  the  words  that,  in  case  of 
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tbe  death  of  any  or  either  of  hfs  sisters  before  that  of  Mary  Hopeton  Drake.  t]i€ 
life-tenant,  leaving  issue,  such  issue  is  to  t&ke  the  share  the  parent  would 
have  taken;  that  Is,  the  sister  if  she  had  survived, — a  provision  utterly  inap- 
plicable to  the  provisions  of  clause  conferring  the  power  uf  appointment,  and 
evidently  relating  to  the  case  of  a  failure  to  exercise  this  power.  It  thus 
■eeins  to  us.  from  tbe  will  itself,  that,  in  nspect  to  the  appointees  under  tbe 
power  in  question,  tbe  doctrine  at  repreeentHtion  was  not  Intended  by  the 
testator  to  previdl ;  and  this  conclusion  Is  greatly  strengthened  when  we  con- 
sider the  surroundings  of  the  testator,  and  tbe  obji-cts  he  desired  to  attain. 

Mary  Hopeton  Dn&e  was,  as  has  been  already  stated,  believed  by  the  tes- 
tator's relatives  to  be  bis  lU^timate  child.  The  testjitor  had  adopted  her  at 
his  daughter,  and  she  was  not  treated  with  the  same  cordiality  by  his  sisters 
and  their  children  as  they  manifested  to  each  other.  The  testator  was  verj 
fond  of  this  child,  and  such  slights  angered  him,  and  upon  one  occasion  he  ii 
reported  to  have  said  that  he  would  "make  her  a  lady  in  spite  of  them," — re- 
ferring to  his  sisters  and  their  children;  and  it  was  undoubtedly  with  a  view 
of  securing  civility  and  kind  treatment  from  his  relatives  that  the  testatoi 
limited  tbe  power  of  appointment  in  the  manner  he  did.  He  intended  td 
make  it  apparent  to  his  slaters  and  their  children  that  Maiy  Hopeton  Drake 
could  reward  kindness  and  punish  incivility,  and  hence  her  power  of  appoint- 
ment was  only  limited  to  his  sisters  or  their  blood  in  the  descending  line.  Al 
the  time  of  the  drawing  of  his  will,  the  three  sisters  of  the  testator  were  liv* 
ing;  two  of  them  having  children,  and  one  having  also  a  grandchild,  and.  at 
the  death  of  the  testator,  grandchildren.  All  the  grades  of  issue  were  thus 
before  the  testator's  mind,  and  when  he  used  the  general  words  in  the  gifts 
of  the  power  without  restriction,  having  previously  as  well  as  subseqaentl; 
used  the  same  words  accompanied  by  restrictions,  it  seems  to  us  that  we  mnst 
inevitably  conclude  that  he  intended  such  general  words  to  be  -used  in  theii 
widest  sense.  There  are  other  considerations  which  might  be  adverted  to  to 
aid  the  construction  adopted,  but  It  does  not  seem  to  be  necessary  to  refer  to 
tbem,  as  it  seems  to  be  conclusively  shown  by  the  very  language  used  by  him 
that  the  testator  did  not  intend  that  the  issue  of  his  sisters  should  take  undei 
the  power  at  appointment  by  representation,  as  he  bad  intended  they  shoaid 
take,  where  meptioned  in  tbe  other  portions  of  the  will;  and,  if  he  did  notsa 
intend,  then  such  issue  were  a  class  from  which  appointees  were  to  be  selected 
under  tbe  power.  The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Babbbtt,  J.  I  concur.  This  is  a  case  where  tbe  legal  meaning  given  to 
technical  words  corresponds  with  the  testator^s  intention.  Those  words 
were  used  advisedly  to  express  that  intention.  The  free  use  of  the  disjnnd>< 
ive  in  the  same  connection  favors  this  view.  The  power  was  plainly  to  op- 
erate upon  an  area  oo-extenslve  with  parents,  children,  grandchildren,  etc., 
concurrently;  in  other  words,  upon  tbe  area  of  lawful  issue  in  the  fall  sense 
of  descendants.  And  for  this  extensive  and  8ll*embraeing  power,  within  tbe 
limits  of  the  testator's  blood,  there  was.  as  clearly  pointed  oat  by  the  pnud- 
ing  justice,  adequate  reason  as  matter  of  fact. 

Babtlktt*  J.,  concurs. 


Hahx/>  et  al.  V.  Grant  et  al. 
{Supreme  Court,  Qeneral  Term,  First  DepartmenU  Ha?  It,  1800;) 

S.  Bu.1 — RB80I88I0N— Falsb  Rbprbsbntations  bt  Fubohassb. 

In  replevin  for  goods  alleged  to  have  been  frauduleotlr  obtained  from  plalatUB 
by  means  of  falsa  repreaentations  by  defendant  as  to  his  ability  to  pay  for  tbem,  it 
appeared  tjiat  when  plaiDtiff  W.,  woo  sold  tbe  gooda,  asked  tor  a  atatement,  de- 
fendant replied  that  he  had  not  long  since  made  a  statement  to  plaintiff  H.,  tJwa 
absent^  and  that  be  stood  *'beUar  tlian  ever, "  and  that  W.  r^wied  this  to  thoeredit 
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derk,  wbo  let  tbe  goods  go.  H.  testlfled  to  the  statement,  as  It  was  made  to  taim, 
tnd  that  be  oommunloated  it  to  plaintiffs*  oredtt  clerk  at  tbe  time  It  was  mado. 
Held,  that  it  was  oompetent  Tor  pblntiffs  to  sbow  by  the  credit  clerk  that,  In  let- 
ting VM  goods  go,  be  took  into  consideration  the  conunanioa^on  made  to  bim  byfi. 
t  Sua— EnsBHoa  or  Fuuduukt  Ikikit. 

On  the  direct  examination  of  defendant  in  an  aeUon  tj  the  sellers  to  reeorer 
aUwed  to  have  been  procured  from  tbem  by  defendant's  false  representa- 
as  tonls  ability  to  pay  for  tbem,  tbe  question  whether  defendant  was  asked  to 
pmobase  goods  from  other  merchanta  after  his  pnrebase  from  {datntUfs  is  prop- 
exi^Mad  aa  bsrlng  no  bearing  on  the  intent  with  whieh  he  pvrohased  pl^- 
gooda. 

Appeal  from  circuit  ooatt.  New  York  county. 

Action  hj  Herman  Hahlo  and  uthera.  composing  the  firm  of  H.  Hablo  A 
Co.,  against  Hugh  J.  Grant,  sheriff  of  tbe  city  and  oountj  New  York,  and 
othos,  to  replevy  goods  in  possession  ot  defendant  Qrant,  under  executions 
HgaiuBt  Isaac  Shackman,  wbo  claimed  to  have  purchased  the  goods  of  plain* 
tiff.i.  Plaintiffs  recovered  a  verdict  and  judgment,  and  defendants  appeal. 

Argued  before  Vam  Bbunt,  P.  J.,  and  Bahtlett  and  Babbett,  JJ. 

Turrur,  MeClure  A  Rolaton,  {David  MeCluret  ot  counsel.)  for  appellants. 
Blummttiel  ifi  Hinoh,  t<a  tflBpondents. 

Babrbtt*  J.  The  question  here  Is  purely  one  of  fact.  It  was  submitted 
to  the  jury  under  appropriate  instructions  to  which  there  was  no  exception. 
£7ery  pouible  view  of  the  ease  which  conid  benefit  the  defendants  was  pre- 
Boit^  In  the  fbrm  of  12  s^tarate  requests  to  charge,  and  each  one  of  these 
requests  was  charged.  Under  such  cl  ream  stances,  the  only  question  is 
whsttwr  there  was  sufficient  to  justify  tbe  submission  of  the  case  totbe  jury, 
or  wheUier  the  verdtet  was  contrary  to  the  weigKt  of  evidence.  After  a  care- 
ful review  ot  the  testimony,  we  are  against  the  appellants  on  both  heads. 
There  was  ample  evidence  to  Justity  the  submission,  and  in  onr  judgment  the 
verdict  was  s  righteous  one. 

The  appellants  claim  that  the  eourt  erred  in  admitting  and  exdnding  tes- 
thnony,  and  the  ncoeptions  on  this  head  may  be  briefly  considered.  The  ae- 
Uon was  in  the  nature  of  r^levin  for  certain  goods  alleged  to  have  been 
fraudnlentlj  obtained  from  ttie  plalnUffa  by  one  Sbachman.  The  pkUnUfto 
took  two  poaitions:  Fint,  that  the  goods  were  purchased  by  means  of  fraudu- 
lent represenlatlonB;  and,  teoondt  that  the  purchase  was  with  the  preconceived 
design  not  to  pay  for  such  goods.  In  seeking  to  eBtabUsh  the  fraudulent  repre- 
senuiions,  it  became  necessary  to  connect  a  rtatement  made  hy  Shackman  to 
tbe  phUntiff  Hahlo  some  months  prior  to  the  transaction  In  question  vrlth  » 
statement  made  at  the  time  of  the  purchase,  and  for  this  reason:  Hahlo  was 
io  Europe  at  the  time  of  the  purchase,  and  the  plaintiff  Woolf,  who  in  his 
absence  sold  the  goods  to  Shackman.  asked  the  latter  for  a  stateiAent.  Shack- 
man replied  that  be  had  not  long  since  made  a  statement  to  Hatilo,  and  that 
he  stood,  at  the  time  of  Woolf's  inquiry,  "better  than  ever."  Woolf  reported 
this  observation  to  one  Sobel,  who  was  in  charge  of  the  plaintiffs*  credit  de- 
partment; and  Sobel,  partly  upon  the  strength  of  that  statement,  and  partly 
upon  the  faith  of  information  received  from  Dun's  Commercial  Agency. 
'  becked  tbe  bill,  and  permitted  the  goods  tobedelivered.  It  thus  be^me  im- 
portant to  show  that  Solwl  relied  in  part  upon  the  statement  made  somemontlis 
'•efore  by  Shackman  to  Hahlo,  and  to  that  end  tbe  following  question  was 
pot,  and  answer  given:  '^Question.  What  elsedidyou  do  inconnection  with  the 
shipment  of  these  goods  besides  obtaining  tbe  agency  statement,  and  the  con- 
versation with  Mr.  Woolf?  (Objected  to  as  immaterial.  Objection  over- 
ruled. Exception.)  Anstoer.  I  took  into  consideration  some  information  that  I 
liad  received  from  Mr.  Hahlo,  I  believe,  towards  tlie  end  of  rebruar.v.  1&88." 
Mr.  Hahlo  prior  to  that  time  had  communicated  the statementmade  by  Shack- 
man to  him.  as  be  stated.  We  think  this  testimony  was  properly  admitted. 
Hahlo  went  upon  the  stand,  and  gave  the  original  statement,  as  it  was  made 
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to  him,  in  extenso.  He  coramunicated  that  statement  to  Sobel  at  the  time  it 
was  made.  When,  therefore,  Sobel  waa  reminded  thereof  by  'Woolf,  and 
was  told  that  Shackman  declared  that  he  was  then  "better  than  eTer."  It  was 
proper  to  show  what  Sobel  really  relied  upon. 

The  question  which  was  excluded  was  this,— put  to  Shackman  upon  bis 
dlrectexamination:  "Question.  SubeequenUy  to ttiese purchases tbatyou made 
of  Hnhlo  &  Co.,  had  you  been  asked  to  purchase  goods  from  other  merebanta 
in  the  trade?"  This  question  was  an  improper  one,  and  the  objection  to  it 
was  correctly  sustained.  The  issue  did  not  Involve  the  question  of  an  acca- 
mulatlOD  of  goods  fraudulently  purchased  from  other  persons  after  the trans- 
aetion  with  the  plaintiffs.  Whether  Shackman  was  subsequently  asked  to 
purchase  goods  from  other  merchanU  had  no  bearing  upon  the  Intent  with 
which  he  purchased  those  claimed  by  the  plaintiffs.  The  l<^lc  of  the  question 
seems  to  be  that  Shaokman's  honeet  intent  with  regard  totheplalntlfib  would 
be  evidenced  by  the  fact  that  he  bad  had  an  opportunity  to  cheat  oUier  people, 
and  did  not  avail  himself  of  it. 

There  are  no  other  questions  in  the  case,  and  the  judgment  and  order  dtoj' 
log  motion  for  new  trial  should  be  affirmed*  with  coats.  All  eononr. 


LaMBBBTT  O.  BOBEBXi. 

(Supreme  Court,  OenenU  Tern,  Ftnt  Department.  Hay  lA.  1800.) 

ArnUL— lUrnntB  hot  AppABsirr  oir  ras  Raooas. 

Where,  after  reply  to  an  answer  setting  up  a  ooonter-dalm,  defeodant  flies  am 
amended  answer,  alao  pleading  a  oounter^laim,  and  a  motion  for  judgment  on  the 
oonnter^laim  Is  denied  on  the  ground  that  "the  reply  wrved**  was  a  snffldent  re- 
ply thereto,  It  will  be  presumed  on  appeal.  In  tiie  absence  of  the  orlgljial  answer 
from  the  ease,  that  the  oonnter.clalm  set  np  in  the  mwndaa  aaawerwasthe  mbs 
as  that  set  np  in  the  original  answer. 

Motion  for  reargament.  For  decision  on  appeal,  see  9  K.  T.  Bapp,  607. 

Action  by  John  Lamberty  against  Mf Iton  J.  KobniB  fbr  wrvleeB  performed. 
A  judgment  for  plaintifT  was  affirmed  on  appeal  (9  N.  T.  Sopp.  607,)  and  ap- 
pellant (defendant)  now  moves  for  a  rehearing. 

Argned  before  Yak  Bbvnt,  P.  J.,  and  Babtlstt  and  Baarbtt,  JJ. 

Mvffme  Frayar,  for  aj^lant.  /.  O.  Jfoffufre,  for  respondmt. 

Per  Cdriah.  This  motion  proceeds  upon  an  analyBls  of  the  dates  of  tbe 
several  pleadings  oontained  in  the  Judgment  roll,  and  of  the  prtfatoiy  state- 
ment which  precedes  It.  It  is  contended  that  tbe  absence  of  a  reply  to  tlie  pa- 
per styled  an  "answer  to  tbe  amended  complaint,**  but  called  an  "amended 
answer**  in  the  verlHcfitlon,  is  thus  established.  This  answer  vras  verified 
on  the  26th  of  January,  1887,  and  the  reply  was  served  on  the  7th  ot  Uie  fol- 
lowing  March.  We  are  asked  to  infer  that  this  answer,  thus  verified,  was 
retained,  unserved,  in  the  attorney's  possession  until  after  the  service  tfae 
reply,  and  that  it  waa  not  In  fact  served  until  the  25tb  of  March,  1^.  The 
oonclusion  is  then  drawn  that,  as  the  prefatory  history  of  the  case  states  that 
no  fnrther  or  other  pleading  was  served  after  March  2Sth,  there  coold  have 
been  no  reply  to  tfae  oonnter-claim  contained  In  this  answer.  We  do  not  Vaiak. 
that  the  case  should  be  thos  mleroseoptcalfy  analyzed  for  tbepurpose  of  di»* 
tnrUngaperfectlyJust  jndgmentnponapuretechnlcallty.  Wesbbnld  rather 
seek  tbe  means  of  upholding  a  Judgment  rendered  after  a  fair  trIiU  upon  Uie 
merits,  and,  if  needful,  we  might  even  permit  any  proper  amendment  to  be 
made  nune  pro  tune.  There  can  be  no  doubt,  however,  that  this  counter* 
claim  was  in  substance  replied  to.  The  appellant  does  not  contend  ttiat  the 
counter-claims  in  the  original  and  nmended  answers  differed,  so  far  as  tlie 
subject-matter  was  concerned.  He  merely  suggests  that  "there  was  a  dis- 
Hnct  allegation  luerted  in  the  oounter-elaim  by  the  amended  pleadings  which 
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the  pleacler  deemed  importent  to  express,  rather  than  to  leave  to  Inference,  as 
he  Iwd  dune  in  the  origin^  pleadings."  The  respondent,  on  the  other  hand, 
aaye  that  the  original  answer  was  amended,  "but  the  counter-clafm  was  not." 
The  motion  for  judgment  upon  the  eounter-olaim  was  denied  upon  the  trial 
upon  the  distinct  ground  "that  the  reply  served  March  7, 1887,  was  a  sufficient 
reply  to  said  counterclaim."  The  judge,  in  order  to  make  that  ruling  advis- 
edly, mast  have  bad  the  two  answers  before  him.  He  thus  necessarily  held 
that  the  oounter-clairas  were  substantially  alike.  If  the  appellant  thought 
otherw^,  and  desired  a  review  on  that  head,  he  should  have  had  the  orig^ 
inal  pleading  inserted  in  the  case.  Assuming,  then,  as  we  have  a  right  to 
assume,  that  the  counter-claim  In  each  pleading  was  the  same,  we  think  the 
court  was  right,  upon  tlie  trial.  In  denying  the  motion,  and  that  It  was  un- 
necessary to  serve  another  reply  to  a  mere  repetition  of  matter  already  replied 
to.  It  was  so  held  under  the  old  Code,  {Leslie  v.  Lealte,  11  Abb.  Fr.,  N.  8., 
317;  Howard  v.  Jiailroad  Co.,  5  How.  Pr.  206;)  and  there  is  nothing  Id  sec- 
tion 543  of  the  Oode  of  Civil  Procedure  militating  t^alnst  this  role.  The  mo- 
tion for  a  Teazgument  should  be  denied,  wiUi  $10  costs.   All  concor. 


Kbw  Tobk,  L.  E.  ft  W.  B.  Go.  v.  Beibnb  at  ol. 

(Aiprems  Court.  OeneraE  T^rm,  Second  Department.  Vaif  Ji,  1800.) 

Appbai/— fUrrnw— Wbioht  or  Evtobxcb. 

Where  only  two  iritneases  testify,  the  determlnattoa  «f  the  trial  judge  on  a  tpim^ 
ttoD  of  fact  will  not  be  reviewed  by  the  general  term. 

Af^wal  from  ^ediU  tenn.  Orange  coanty. 

A^ion  by  the  New  York,  Lake  £rie  A  Western  Batlroad  Company  against 
James  W.  Smith  and  ICdwaid  G.  Belrne,  to  have  determined  who  was  the 
proper  penon  to  whom  it  might  make  parent  of  tbe  wages  dne  defendant 
Smith.  The  court  found  that  assignments  of  bis  wages  executed  by  Smith 
in  favor  of  Belme  were  gi  ven  for  usurious  loans,  and  gave  j  udgment  for  Smith. 
Defendant  Balnw  ^^peala. 

Argued  before  Dtkxah  and  Pratt.  JJ. 

Johu  W,  Lj/on,  for  i^pellant.  A.  Van  BtteOt  for  respondent  SuIUl 

Pkatt,  J.  This  case  depends  on  the  testimony  of  two  witnesses.  The 
trial  judge,  who  saw  them  and  heard  their  testimony,  could  decide  whidi  was 
In  the  right  far  better  than  an  appellate  court  can  do.  There  ai^  no  questions 
of  law  that  require  discussion.  Judgment  affirmed,  with  costs. 


Batlbs  «t  fU.  V.  Wallace. 

(Supreme  Court,  OenertU  Term,  Seotmd  Department.  Hay  18,  ISOO.) 

Btatctb  or  Pu.ni»— Obioinai.  PsoinaB. 

Where  plaiDtiffs  rcfuud  to  famish  any  more  Imnber  to  a  contractor  tor  use  In 
tbe  erection  of  a  house  for  defendant  unless  defendant  became  resp(»Dslble,  defend- 
ants promise  to  pay  for  lumber  thereafter  delivered  was  an  original  nndertak- 
Ing,  and  therefore  net  void,  under  the  sLatuta  of  frauds,  because  not  In  writing. 

Appeal  from  Suffolk  county  court. 

Action  by  David  T.  Bayles  and  others  against  Howard  Wallaoa.  There 

was  judgment  for  plaintiffs.    Defendant  appeals. 
Argued  before  Uarhabd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 
TAomoj  J.  Rttcht  Jr.,  for  appellant.   T1wma$  8.  Mount,  for  respondent. 

DVKMAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  verdict 
rendf  red  In  tbe  county  court  nf  Suffolk  county  in  favor  of  the  plaintiff,  against 
the  defendant;  and  from  an  order  denying  a  motion  for  a  new  trial  on  the 
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mlnutea  of  the  court.  The  action  was  broQght  for  the  reoovezy  of  a  balance 
due  upon  an  account  for  lumber  used  in  the  erection  of  a  building  for  the  de- 
fendant. The  contractor  for  the  erectioa  of  the  building  was  Samuel  H. 
BrewBter,  and  the  agreement  to  furnish  the  lumber  was  originallj  made  witti 
hira ;  but  the  claim  of  the  plaintiff*  upon  which  this  action  is  based,  is  that, 
after  he  bad  delivered  some  lumber  under  his  agreement  with  this  Brewster, 
he  became  suspicious,  and  Informed  the  defendant  that,  unless  lie  became  re- 
sponsible for  the  lumber,  he  would  furnish  no  more,  and  that  the  defendaat 
then  agreed  to  become  responsible  for  the  lumber  delivered  subsequent  to  that 
time.  That  agreement  was  denied  by  the  defendant,  and  the  two  theories 
were  presented  to  the  Jury,  with  instructions  to  render  a  verdict  for  the  plain* 
tlfl  if  the  agreement  waa  made  as  he  claimed,  and  to  find  for  the  defendant 
if  it  was  not  made.  The  jury  rendered  a  vwdict  for  the  plaintiff,  and 
must  therefore  assume  that  the  agreement  was  made  according  to  the  testi- 
mony of  the  plaintiff.  Ajssumlng  the  existence  of  the  agreement,  the  defend- 
ant became  the  original  debtor,  and  the  contract  did  not  fall  within  the  stat- 
ute of  frauds,  because  it  was  an  original  undertalcing.  There  waa  no  error 
in  the  charge  of  the  trial  judge,  but,  on  the  contrary,  the  case  was  properly 
presented  to  the  jury  by  the  charge.  The  verdict  is  evidently  just,  and  fully 
sustained  by  the  evidence.  The  judgment  and  order  denying  the  motion  for 
«  new  trial  should  be  affirmed,  with  costs.   All  concur. 


POTOTNET  V,  POUNTNET. 

(Supreme  Court,  Oeneral  Temt.  Second  DepartmerU.  Uay  18, 1890.) 

DiTOBCB— Coars— AixowAJTOB  TO  Win. 

Where  B  wife  has  been  allowed  9100  conDael  fees  to  prosecnte  her  action  for  a 
limited  divorce,  she  cannot,  after  the  baa  svooeeded  in  maklnff  out  her  caae,  have 
another  allowanoe.  FoUovnng  Beadlaston  t.  Beodlsston,  lOB  N.  T.  40S,  8  H.  K. 

Rep.  786. 

Appeal  from  epecial  term.  Orange  county. 

Action  by  Mary  A.  Pountney  for  a  limited  divorce  from  her  hnsband.  Will- 
lam  Pountney.  Plaintiff  appeals  from  an  order  denying  her  motion  tor  an 
aliowance  for  counsel  fees  in  addition  to  the  taxable  costo.  which  motion  waa 
made  at  the  close  of  the  trial,  the  issue  having  been  decided  in  her  favor. 

Argued  before  Babmahd,  P.  J.,  and  Dykman  and  Pbatt,  JJ. 

O.  B,  Cuddebaak,  for  appellant.   John      Zyon,  for  respondent. 

Babnabd,  p.  J.  Tlie  plaintiff  recovered  a  judgment  for  a  limited  divorce, 
with  the  costs  and  disbursement  of  the  action.  There  had  been  granted  pre- 
vious to  judgment  8100  for  a  counsel  fee  pending  the  litigation.  The  court, 
on  application,  denied  a  motion  for  an  additional  allowance,  upon  the  ground 
that  no  power  existed  in  the  court  to  miike  such  an  allowance  in  a  divorce  ac- 
tion, and  citing  Beadleston  v.  Beadleaton,  103  N.  Y.  402,  8  X.  £.  Kep.  735. 
Tlie  case  upholds  the  decision  at  special  term.  We  think,  liowever,  in  view 
of  the  fact  that  $100  counsel  fee  bad  been  allowed,  and  no  furtlier  application 
made,  that  the  8100  and  the  costs  of  the  Hction  were  sufficient  compensatioQ 
to  tlie  plaintiff's  attorney  for  the  trial  of  the  issue  in  the  action.  Even  if  the 
court  had  the  power  to  grant  an  extra  allowance,  the  case  was  not  one  where 
such  an  allowance  was  called  for  by  anything  disclosed  by  the  appeal  papers. 

Order  affirmed,  with  oostB  and  dbbursements.   All  conour. 


POtTNTNBT  «.  POUNTNET. 

(Supreme  Court,  General  Term,  Second  Department.  Hay  18,  tSOH.) 

DtToaoB— Cosn— Attobhkt's  Fbcs. 

Jn.  an  aottoa  by  a  wife  for  a  limited  divoroe,  an  order  wss  entered  allowlne  alt 
monT',      "$100  tor  oonnsel  fees,  pending  the  lltigattoa. "  Flaiutiffl  reooveied  jodg • 


Digitized  by  Google 


Sap.Ct] 


QUKENS  CO.  BANK  ff.  LBAVITT. 


198 


ment.  Held^  that  defendant  was  not  entitled  to  have  anr  portion  of  the  1100  ap> 
piled  to  payment  of  witness  fees,  and  that  the  fact  chat  tbe  check  therefor  stated 
that  160  was  for  witnesses  did  not  change  the  order. 

AintPftl  from  special  term,  Orange  county. 

Defendant  appeals  from  an  order  denying  hia  application  for  retaxation  ml 
costs,  and  redaction  of  tbe  judgment  for  costs  entered  in  plaintiff's  faTOr. 
For  nature  of  action,  see  thejorecedlng  case,  ante,  192. 

Alined  before  Babhabd.  P.  J.,  and  Dtkman  and  Pratt.  JJ. 

John  W*  Ltfan»  tm  appellant.  C.  S,  OuddebaeM,  tta  respondent 

Babhabd.  p.  J.  This  actkm  was  for  a  divorce.  A  motion  was  mada  bj 
tbe  plaintiff  foralimooy  and  expenses  before  trial.  The  affidavit  of  the  pl^n- 
tiff  stales  that  950  was  granted  for  counsel  ftea,  and  $50  for  witness  fees. 
The  order  was  not  so  entered,  but  alimony  was  allowed,  and  ''•100  for  counsel 
fees,  pending  the  litigation."  With  this  order  standing,  there  is  no  basts  for 
aretaxation  of  costs.  The  order  allows  nothing  for  witness  fees  orexpenseSt 
and  the  defendant  has  no  right  to  ask  the  plaintiff's  attorn^  to  a^^ly  any 
portion  of  the  8100  to  the  payment  of  witness  fees.  The  form  of  tbe  check 
by  which  tbe  SlOO  was  paid,  stating  that  950  was  for  counsel  fees  axid  $50 
for  witnesses,  did  not  change  ttie  order.  Tbs  plaintiff's  attorney  eouid  receive 
the  SlOO  as  his  right,  under  the  order.  Order  af&rmed,  witii  coats  and  dls- 
buraementa.  All  concur. 


QUBERs  Ga  Bazix  «.  Lbatitt. 
(BvvrmM  Oamt,  Omeral  Term,  Second  Departmenu  Kay  18, 1880.) 

HVBBAHD  AXD  WlTl— OmrrKAOTS— AOCOKMOD^TIOX  PaFIB. 

Notes  ezecatad  by  a  wife  to  her  husband  for  his  aooommodatlon  are  not  oon- 
tnots  between  them;  and  under  Laws  N.  T.  ISM,  o.  881,  giving  to  married 
women  the  power  to  contract  as  If  they  were  unmarried,  and  makiag  them  and 
their  separate  estate  liable  on  their  oontraots,  whether  wioy  relate  to  soch  s^ 
arate  estate  or  not,  hut  excepting  from  the  provisions  of  the  act  all  oontracta 
between  husband  and  wife,  a  bank  taking  suoh  notes  la  payment  of  an  Indebtedness 
of  tbe  bnsband  Is  entitled  to  recover  thereon  agaUist  the  wife.  VolUmitag  Bank  v. 
Sniffau  7  N.  Y.  8upp.  620. 

Appeal  from  droult  court,  Queens  county. 

Action  by  Queens  County  Bank  against  Eliza  M.  Leavitt  on  a  promissory 
note  for  $2,800,  made  Kovember  5, 1888.  by  defendant  to  order  of  her  hus- 
band. Kufus  W.  Leavitt,  and  indorsed  by  him  to  plaintifT.  There  was  a 
judgment  for  plaintiff.  Defendant  appeals.  Laws  N.  Y.  1884.  c.  S81,  pro- 
vides: ''Section  1.  A  marrieii  woman  may  contract  to  the  same  extent,  with 
tbe  like  effect  and  in  the  same  form,  as  if  unmarried,  and  she  and  her  sepa- 
rate estate  shall  be  liable  thereon,  whether  anch  contract  relates  to  her  sepa- 
rate business  or  estate  or  otherwise,  and  in  no  case  shall  a  charge  upon  her 
separate  estate  be  necessary."  Section  2  provides  ttiat  "this  act  shall  not 
affect  nor  apply  to  any  contract  that  shall  be  made  between  husband  and  wifo.** 

Argued  before  Babnabd,  P.  J.,  and  Dtkman  and  Pbatt.  JJ. 

C.  A.  8,  Van  Kostrand,  for  appellant.  £<et  4  Bt^ur,  {JSfatJum  Btiwr,  of 
eonnsel.)  for  respondent. 

I>rsMAM,  J.  This  action  was  brongbt  upon  a  promissory  note,  of  which 
the  following  Is  a  copy:  "82.800.  Flushinq.  November  5,  1888.  Four 
months  after  date  I  promise  to  pay,  to  the  order  of  Kafus  W.  Leavftt.  twenty- 
eight  hundred  dollars,  at  the  Queens  County  Bank.  Long  Island  City,  value 
recdved.  In  consideration  of  one  dollar  to  me  in  band  paid,  I  hereby  bind 
my  separate  estate  for  payment  of  the  above  amount.  Eliza  M,  Lbatht." 
At  tbe  time  of  the  execution  of  this  note,  the  maker  was  a  married  woman, 
tbe  wife  of  the  payee,  Bufus  W.  Leavttt»  and  tbe  note  was  made  without 
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consideration  aa  between  the  husband  and  wife,  and  was  made  for  tin 
accommodation  of  the  husband,  and  be  indorsed  the  same  and  delirerei 
It  to  the  Queens  County  Bank  for  the  purpose  of  taking  up  another  nob 
which  the  bank  held  against  him,  which  was  also  made  bj  bis  wife 
Upon  the  conclusion  of  the  testimony  at  the  trial,  the  court  directed  a  verdir 
for  the  plaintiff,  and  the  defendunt  has  appealed  from  the  judgment  enlerw 
thereon.  We  can  discover  no  error.  The  note  in  suit  was  made  with  ful 
knowledge  of  tbe  use  to  which  it  was  to  be  appropriated,  and  there  is 
claim  interposed  of  any  diTerslon  of  the  paper.  The  note  was  made  by  tbi 
wife  for  the  accommodation  of  her  husband,  and  the  existcmce  of  the  deb 
from  the  husband  to  the  bank  wbb  a  safflelent  eonsidei-ation  between  tbem  ti 
ansUUn  the  transfer  of  the  note  to  the  bank.  Bchepp  t.  Carpenter^  61 TX.  % 
602.  Being  an  accommodation  note.  It  did  not  Inure  as  a  contract  betweei 
them,  because  It  had  no  Inception  until  it  was  discounted  or  taken  by  tbi 
bank  In  place  of  the  old  note.  Ban^  Sniff'ent  7  N.  Y.  Supp.  520,  (Decern 
ber  19,  18B9.)  There  never  was  any  Intention  to  create  an  obligation  of  thi 
wife  to  the  husband  by  the  locution  of  the  note  in  question,  and  the  pape 
had  no  inception  as  a  contract  until  the  delivery  of  Uie  uune  to  the  bank  fa 
payment  of  the  old  note.  These  remarks  axe  made  to  show  tiiat  chapter  88! 
of  the  Lvm  oi  1884,  respecting  the  capacity  of  married  women  to  make  aja 
tracts,  and  the  reservation  and  proviso  contained  in  the  second  section  of  U» 
act  can  have  no  application  to  this  action.  It  was  the  evident  Intention  o 
the  defendant  to  become  surety  for  her  husband,  and  she  had  capacity  an 
competency  to  enter  into  such  obligations  previous  to  the  law  of  1884.  am 
her  obligation  thus  assumed  is  valid  and  binding.  Insurance  Oo,  t.  SabeoA 
42  N.  Y.  613.  We  find  no  oco^tions  well  taken,  and  no  error.  Thejadgmen 
should  be  affirmed,  with  costs.   All  eoncur. 


(Suprtnu  Ctmrtt  OenmA  Terrn,  Seoond  D^nurtmmA  ICsj  U,  tSOL) 

L  COITTBACT— CONBIDBKATIOK— RbSBWAL  NOTB. 

A  renewal  note,  signed  by  a  married  woman  as  nirety  for  bar  bosbaad,  U  8<i| 

Eorted  by  a  suficlent  coiuideraitioD  where  the  payee  anrmidere  the  cdd  aoto  «f  tb 
Qsband. 

IL  FUDOB— ACTIOH  TOB  DbBT— RbTBICTION  or  OOLUTIRiJ. 

The  retention  of  seoaritles  deposited  u  coUateral  seoarity  will  not  bar  aa  aeOo 
on  the  note  secured,  iior  is  there  aay  obllgatloQ  on  Vba  payee  to  sell  the  MoarUlB 

before  brlaging:  bis  action. 

Appeal  from  drcuit  court.  Queens  county. 

Action  by  Queens  County  Bank  against  Bllza  H.  Leavitt.  There  wi 
Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Bakhabd,  F.  J.,  and  Dykhan  and  Pratt.  JJ. 

C.  A,  8.  Van  Noatrandt  for  appellant.  Riot  <ft  Bi^w,  {Nat/ian  Btfttr,  o 
counsel,)  for  reqiondent. 

Dtehan,  J.  This  Is  an  action  founded  on  a  promissory  note,  of  whicl 

the  following  is  a  copy: 


**  On  demand,  I  promise  to  pay  to  Queens  County  Bank  or  order  thirtj 
one  hundred  dollars,  for  value  received,  with  interest  at  the  rate  of  six  pe 
cent,  per  annum,  having  deposited  with  them  as  collateral  security,  with  aa 
thorfty  to  sell  the  same  at  the  brokers*  board,  or  at  public  or  private  sale,  i 
their  option,  or  on  the  non-performance  of  this  promise,  and  without  notici 
Cert.  100  shares  Houston  and  Texas  B.  B.',  bond  and  mortgage  (tf  Jcrtm  B 


Qmaws  Goitktt  Bank  v.  Lsatitt. 


"  $3,100. 


L.  I.  City,  May  1. 1888. 
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Stall,  $2,648.50.  In  couddentlon  trf  on«  dollar  to  me  In  hand  paid,  I  hereby 
bind  nay  separate  estate  for  p^ment  at  the  above  amount. 

"Eliza  M.  Leatttt. 
"■RtTFTTs  W.  liEAvrrr." 

It  l8  stated  In  the  points  for  the  respondent  that  the  note  is  not  correctly 
printed  as  It  is  giren  aboTe,  bat  that  the  agreement  of  Eliza  M.  Leavitt  was 
written  on  the  face  of  the  note,  and  slgn<^  by  herself  alone,  and  Independ- 
eotly  of  the  signature  of  Rufus  W.  Leavitt.  Eliza  M.  Leavitt  Is  a  married 
woman,  and  the  wife  of  BufuB  W.  Learitt;  and  It  appeared  tn  evidence  on 
the  trial  of  this  action  that  the  plaintiff  held  a  note  against  Mr.  Leavitt  for 
•5,100,  with  100  shares  of  Houston  &  Texas  railroad  stock,  and  a  bond  and 
mortgage  for  $2,648.50.  as  collateral  security.  Considering  the  security  In- 
sufflcient,  the  bank  officers  requested  Mr.  Leavitt  to  pay  $2,000  on  the  note, 
which  he  did;  and  then  the  defendant  signed  the  note  on  which  this  action  Is 
brought  for  the  purpose  of  taking  up  the  old  note.  Mr.  Leavitt  testified 
that  after  he  paid  the  $2,000  In  cash,  and  handed  to  the  cashier  his  note  for 
$3,100,  his  old  notes  were  surrendered  to  him,  and  then,  shortly  afterwards, 
the  cashier  came  to  him,  and  said  he  thought  that  Mrs.  Leavitt  ought  to  sign 
the  note  also,  and  **  So  you  will  see  she  signed  above  me  on  this  note."  This 
testimony  contradicts  the  statement  in  the  points,  but  the  precise  location  of 
the  signature  on  the  face  of  the  paper  is  quite  immaterial,  for  the  note  is  to 
be  regarded  as  the  joint  and  several  promissory  note  of  the  parties  who  signed 
It.  Story.  Prom.  Notes,  g  67.  The  proof  shows  the  husband  to  be  the  princi- 
pal debtor,  and  that  the  wife  signed  tne  note  as  his  surety,  and  charged  her  sep- 
arate estate  with  its  payment,  as  she  might  lawfully  do.  rnsuranee  Co.  v. 
Babeoek,  42  N.  T.  613.  The  surrender  of  the  old  paper  by  the  bank  was  a  suf- 
ficient consideration  to  impart  validity  to  the  new  note,  and  the  defendant 
cannot  escape  liability  because  she  signed  as  surety.  Sohepp  v.  Carpentert 
51  N.  Y.  602.  Moch  of  the  commercial  paper  discounted  by  banks  bears- 
the  name  of  an  accommodation  maker  or  indorser;  but,  when  It  falls  into  the 
hands  of  a  bona  flde  holder  before  maturity,  it  becomes  a  binding  obligation 
against  all  the  parties. 

The  retention  of  the  securities  recited  In  the  note  Is  not  a  bar  to  this  ac- 
tion. According  to  the  recitation  in  the  note,  they  were  deposited  as  ool- 
lateral  security,  and  then  were  in  no  sense  received  as  payment  of  the  note. 
Neither  was  there  any  obligation  resting  upon  the  bank  to  sell  the  securities 
before  commencing  this  action.  The  remedy  upon  the  primary  obligation 
might  lie  pursued  independently,  or  even  concurrently  with  the  remedy 
upon  the  collaterals.  Insurance  Co,  v.  Babcockf  57  Barb.  231.  We  find  no 
error  in  the  lecord*  and  the  Judgment  shoold  be  affirmed*  with  costs.  All 
concor. 


Wood  v.  Baldwimt, 

(Swpreme  Court,  General  Term,  Second  DepartmenL   May  12, 1890.) 

Atcorkbt  Aim  Client — Actiox  fob  Attornbt'b  Fbks. 

In  au  aotlon  to  recover  $50  for  legal  senrioea  rendered  **  In  case  of  Baldtotn 
RoMnson,*'  plaintiff  testified:  "  I  defended  a  suit  brought  by  Robinson  against 
Baldwin.  Aftar  the  conclusion  of  that  suit^  I  brought  an  aodon  in  the  supreme 
ooart  for  Baldwin  against  Robinson.  I  know  the  value  of  such  services  rendered. 
The  valne  of  s&ld  services  is  $60. "  Held,  that  plaintiff's  estimate  of  value  would 
be  regarded,  on  appeal  from  a  judgment  In  his  favor,  aa  referring  to  the  services 
In  Bnldwin  v.  Bobtnaon,  and  not  to  all  the  serrloes  testified  to. 

Appeal  flom  Dntchess  conntf  court. 

Action  by  William  H.  Wood  against  Elisha  T.  Baldwin,  originally  brought 
In  a  justice^B  court,  where  plaintiff  recovered  a  judgment,  which  was  op- 
proved  by  the  county  court.   Defendant  again  appeals. 

Argued  before  Barnard,  F.  J.,  and  Pratt  and  Dykuan,  JJ. 
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Herriok  A  Lotey,  tax  appellant.  C.  Mondkomur,  tor  mpwidmt. 

Fbatt,  J.  The  oomplalnt  allegw  that  plaintiff  performed  vork  for  dofenct 
ant  reasonably  worth  $50.  The  bill  of  particulars  is.  "  To  servioee  In  ease  of 
SaUwtn  T.  Robinton,  flfty  dollars."  On  the  trial  defendant  did  not  ap- 
pear, and  plaintiff  testified:  **  I  went  to  Hopewell  Janctlont  and  defended  a 
salt  brought  by  Boblnson  against  Baldwin.  After  the  oondu^n  <A  that 
Bolt,  I  brought  an  action  In  sapreme  court  for  Baldwin  against  Bobinson. 
I  know  the  value  of  sucb  sorviees  rendwed.  The  value  of  said  senrlees  li 
fifty  dollars. "  Judgment  went  for  the  plaintiff  for  that  sum.  The  delteid- 
ant  appeals,  and  for  cause  of  reversal  alleges  that  the  value  was  predicated, 
not  merely  .on  what  was  done  in  the  action  of  Baldwin  Babinton,  bat  in 
part  on  what  was  done  In  Bobtnaon  v.  Baldwin,  which  was  not  Included  In 
the  bill  of  particulars,  and  for  which  no  recovery  could  be  properly  had. 
That  question  Is  discussed  by  the  court  below,  and  the  conclusion  there 
reached  is  that  a  proper  construction  of  the  testimony  shows  that  the  wit- 
ness did  not  base  bis  estimate  of  value  to  any  extent  upon  what  was  done  ia 
the  action  the  witness  defended,  but  that  the  $50  value  was  applied  solely  to 
the  action  of  Baldwin  v.  Uohinaon,  where  he  brought  the  suit.  An  examina- 
tion of  the  testimony  shows  tiiat  conclusion  clearly  right.  Immediately  be> 
fore  giving  his  estimate  of  value,  the  witness  was  spraking  of  the  action  of 
Baldwin  v.  Robinson^  and  his  declaration  must  be  regarded  as  referring  to 
the  antecedent  immediately  preceding.  The  rule  of  grammar,  which  is  alao 
s  rule  of  law,  is  that  a  relative  clause  relates  to  the  nearest  antecedent  that 
will  m^e  sense.  The  rule  is  as  ancient  as  the  lauguage.  Finch,  in  his  dis- 
course on  law,  (Edition  1759,  bk,  1,  c.  3,  p.  8,)  states  it  thus:  "  Words  of 
construction  must  be  referred  to  the  next  antecedent,  where  the  matter  itself 
doth  not  hinder;"  and  cites  cases  as  far  back  as  Edward  17.  6  Com.  Dig. 
maig.  p.  833,  says  the  relative  is  referred  to  the  last  antecedent*  and  cites 
numerous  oases.  Broom,  in  hla  Maxims,  cites  Noy,  to  the  effect  that  "  rela- 
tive words  refer  to  the  next  antecedent,"  and  says  the  **  last  antecedent  "  is 
the  last  word  that  can  be  made  an  antecedent  so  as  to  make  sense.  Page  680. 
In  Baring  v.  Christie,  5  East,  S98.  the  language  under  consideration  was, 
"  George  G.  Dominick,  master  or  commander  of  the  ship  called  the  Mount 
Yernon,  of  the  town  of  Philadelphia;"  which  was  held  to  mean  that  not 
I>ominick,  but  the  ship,  was  of  that  town,  and,  for  the  reason  that  the  clause 
could  not  be  held  to  include  Dorainldc,  the  ship's  papers  were  adjudged  ille- 
gal, as  not  disclosing  the  habitation  of  the  master.  Applying  this  rule  to 
the  testimony  in  this  action,  it  is  plidn  that  the  language  of  the  witness, 
*'  the  value  of  said  services  ia  fifty  dollars,"  should  be  referred,  not  to  all  the 
services  testified  to,  but  to  the  services  In  the  action  of  BaldvHn  v.  Robinson, 
which  in  his  testimony  immediately  preceded  his  valuation.  Those  were  the 
services  set  out  in  the  bill  of  particulars  for  which  a  recovery  might  pn^rly 
be  had.  It  follows  that  no  error  was  committed,  and  the  judgment  must  be 
affirmed,  with  costs. 


UxmosoWTAS  LiTB  1MB.  Co.  V.  Haix  <£  al„  (seven  cases.) 
(9upmn«  Court,  General  Term,  Second  Department.  ICay  IMOl) 

1.  OOHTRACTS— BuiLDnie  CONTHACTS— StIBSWJOBNT  POBOHABKKS. 

An  agreement  for  a  bnildeir**  loan,  vrtilchproTldes  that  mortgages  to  be  enooted 
as  security  for  the  loan  may  be  foreclosed  Ix  work  on  bnUdinn  to  be  ereoted  on  tbs 
mortgaged  pramlsea  shall  be  nnreaaonatily  delayed,  Is  valla  between  the  partfes 
and  tuue^uent  parobaseis  and  mortgagaea  with  nolioa  <tf  Its  wriatenefc 
1.  Sun— Ubbobb. 

Sntdi  am  agreement  doea  not  merge  in  the  mortmgea  sabseiiueatly  ezeoatad, 
irtiere  the  making  of  tbrae  InBtramoota  was  In  exeonnon  of  a  part  only  of  tlie  agree- 
ment, and  tbere  ia  no  evidence  of  an  inte&tio&  to  extinguish  toe  agraemeutty  tha 
exeoution  and  deUveiy  of  the  mortgages. 
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Appeal  from  Judgment  on  report  of  referee. 

Action  bj  the  Metropolitan  Life  Insurance  Company  against  Wilson  G 
Hall.  Asa  w.  Parker,  and  Sophie  O.  £>arker,  his  wife,  to  rorecloBa  a  bond, 
mortgage,  and  bnilder's  loan  Hgieement.  From  a  Judgment  entraed  in  faror 
of  pliUntllf.  the  defendants  Parker  appeal. 

Argued  before  Babnard.  1*.  J.,  and  Dtxkak  and  Pbatt.  JJ. 

0.  D.  Hutht  fur  appellant  Sopliie  G.  Parker,  it.  W.  Parker,  app^ant,  pro 
N.  Aftumot,  i2«oh  eft  Wooci^drd,  (  W,  H,  Anunm  and  O,  IF,  BovtB,  Jr.,  of 
counsel,)  forraspondent. 

Dtkhas.  J.  This  action  was  commenced  to  foreclose  a  mortgage  made  bji 
tlie  defendant  Hall  to  the  plaintifE  to  secure  the  payment  of  $4,000,  dated 
September  6, 1888.  payable  on  tbe  let  day  of  May,  1893,  Wltb  interest  at  6  per 
cent,  per  annum,  payidde  semi-annually,  except  ttiatVSOOof  the  principal  was 
due  and  Doable  at  the  expiration  of  one  year.  This  action  was  commenced  in 
April.  Iw9.  before  ai^  portion  of  the  principal  was  due,  and  Asa  W.  ^ker 
and  Us  wife,  Simhle  G.  Parker,  vere  made  parties;  the  latter  as  a  anbsequent 
pnrchaser,  and  the  taxmat  as  a  subsequent  mcwteagee.  They  both  served 
answers,  in  which  Uuv  admit  the  inoorporaUon  tn  the  plaintiff,  and  the  ex- 
ecution and  delivery  of  the  bond  and  mortgage,  and  then  they  state  their  in- 
terests in  the  premises,  and  deny  knowledge  of  ttie  existence  of  the  aneemenk 
between  the  mortgagor  and  mortgagee  hereafter  to  be  mentioned.  Both  de- 
fendants deny  that  anything  was  due  on  the  bond  and  mortgage  when  this 
acUon  WHS  commenced,  and  there  was  nothing  dne  by  the  terms  of  those  in- 
BtTumenta  alone.  Upon  the  pleadings,  the  bond  and  mortgage  stand  as  valid 
instruments,  and  intor  In  point  of  time  to  the  lion  and  title  of  tbe  other  de- 
fendants, whose  rights  are  subordinate  to  those  of  the  plaintiff.  The  only 
qnestiom  lnv(dved,  therefore,  is  whether  the  action  was  prematurely  com- 
menced, and  that  depends  upon  the  legal  effect  of  tbe  agreement  already  men- 
tioned, and  tbe  knowledge  of  the  defendants  of  ita  existence.  When  the  do- 
fendant  Hall  made  application  to  the  company  for  a  loan,  a  written  contract 
was  entered  into  between  them  which  provided  for  a  loan  to  him  of  048.000, 
for  which  he  was  to  execute  and  deliver  11  mortgages  upon  his  [voperty  as 
security.  Each  mortgage  was  to  be  for  a  sum  specified,  and  to  be  made  pay^ 
able  on  the  1st  Atcy  of  May.  1893.  except  tbe  sum  of  $500  of  each  mortgage 
was  to  be  payable  at  the  expiration  of  one  year.  Then  the  contract  provided 
that  the  work  on  certain  buildings  to  be  erected  upon  the  premises  should  be 
prosecuted  with  diligence  continuously  from  commencement  to  completion, 
excepting  delays  from  Inclement  weather,  and  that  the  plaintiff  atiould  be  at 
liberty  to  foredoee  the  mortgages  at  any  time  if  the  completion  of  tbe  bulld- 
ingn  was  unreasonably  delayed.  The  mortgage  now  in  suit  was  one  of  the 
instruments  executed  under  ttiat  agreement,  and  more  or  less  money  was  ad- 
vanced upon  all  of  them  as  the  work  progrtjssed  upon  the  buildings,  until 
there  waa  a  failure  to  proceed  with  tbe  work  in  accordance  with  the  contract^ 
and  then  this  action,  with  a  number  of  others,  was  conimeoced  to  foreclose 
the  mortgages.  This  action  is  No.  1,  and  it  was  tried  before  a  referee,  who 
decided  in  uivor  of  the  plaintiff,  and  tbe  Parkers  have  appealed  from  the 
Judgment. 

There  is  a  stipulation  i  n  the  case  that  the  other  actions  shall  abide  the  event 
of  this,  with  some  Ultle  variation  and  exceptions  in  respect  to  action  No.  3. 
The  referee  has  found,  upon  evidence  amply  sufficient  to  sustain  the  findings, 
that  the  defendant  Asa  W.  Parker,  the  husband  of  Sopliie  O.  Parker,  was  her 
agent  in  all  matters  relating  to  the  conveyance  of  the  premises  in  question  to 
her  by  the  defendant  Hall,  and  that  prior  to  the  execution  and  delivery  of 
that  deed  he  had  actual  notice  of  tbe  existence  of  the  agreement  between  Hall 
and  the  company,  and  that  ancb  agreement  contained  a  provision  authorizing 
ttw  plaintiff  to  fraeclose  its  mortgage  If  work  upon  the  buildings  was  unrea- 
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eonablj  delayed;  and  the  referee  further  foand  that  tho  defendant  Asa  W. 
Parker  knew  before  tbe  commencement  of  this  adion  that  work  upon  the 
buildings  had  been  nnreasonablj  delayed,  and  that  all  work  upon  the  aamfl 
tiad  been  abandoned  for  nearly  two  months  before  the  action  was  commencnl. 
The  referee  also  found,  as  a  conclusion  of  law,  that  the  defendant  Sophie  0. 
Parker,  prior  to  the  conveyance  of  tbe  premises  to  her,  had.  through  her  bus- 
tand,  actual  notice  of  the  existence  of  the  contract,  and  of  its  pFOvialons,  and 
iibat  she  was  not  an  innocent  purchaser  without  notice,  but  received  the  con- 
veyance In  subordination  to  the  rights  of  the  plaintiff  under  Its  bonds  and 
-mortgages  and  agreement  from  the  defendant  Halt ;  also  that  the  defendant 
Asa  W.  Parker  was  not  an  innocent  incumbrancer,  but  accepted  hla  mortage 
subject  to  the  rights  of  the  plaintifF  under  its  bonds  and  mortgages  and  agree< 
ment  with  the  defendant  Hatl.  These  findings,  and  theevidenoe  upon  whicb 
they  are  based,  are  rendered  more  satisfactory  and  reliable  by  the  failure  of 
the  defendants  to  offer  any  evidence  in  contradiction  of  the  testimony  intro- 
daced  on  behalf  of  the  plaintiff.  At  tbe  close  of  the  plaintiff's  proof,  it  bfr 
came  very  important  to  the  defendants  to  disprove  knowledge  of  the  agw 
ment  between  Hall  and  the  company.  That  E^reement  was  valid  and  binding 
and  effectual  between  the  parties,  and,  with  notice  of  its  existence  and  con- 
tents  before  the  defendants  acquired  any  interest  in  the  premises.  It  waseqaal- 
ly  binding  upon  them.  Parker  was  a  perfectly  competent  witness  to  desj 
and  disprove  knowledge  of  the  agreement,  and  his  failure  to  make  sncfaprool 
raises  a  strong  presumption  of  his  inability  to  do  so. 

The  review  thus  made  shows  the  rights  of  the  plcdntlff  to  be  dependent  up 
on  the  three  instruments  executed  by  the  defendant  Hall.^be  agreement 
and  the  bonds  and  mortgages, — and  Itenoe  it  was  that  those  three  instrument] 
were  all  set  out  in  the  complaint  as  tbe  basis  of  the  relief  demanded.  Uo 
aided  by  tbe  agreement,  no  action  could  be  commenced  for  the  foreclosure  0. 
the  mortgages  until  some  portions  of  tbe  money  became  due  by  the  terms  a 
those  Instruments  and  their  accompanying  bonds.  Those  instruments  areti 
be  construed  together,  and  they  furnish  the  plaintiff  with  power  and  authoi 
Ity  to  foreclose  the  mortgages  whenever  the  completion  of  tbe  buildings  wai 
unreasonably  delayed.  The  agreement  was  not  merged  in  the  bonds  au 
mortgagee,  because  tbe  making  of  those  instruments  was  In  execution  of  i 
part  only  of  the  agreement,  and  there  is  no  evidence  of  an  Intention  to  exUn 
gnlsh  the  agreement  by  the  execution  and  delivery  of  the  bonds  and  mod 
gages.  Morri0  t.  Whitcher,  20  N.  T.  41 ;  Wttbeek  v.  Waine,  16  N.  Y.  582 
It  was  the  pnrpose  and  design  of  the  parties,  in  the  execution  of  the  writtei 
contract,  to  make  the  right  of  the  pUlntiff  to  foreclose  the  mortgages  depend 
«nt  upon  an  event  different  from  the  expiration  of  the  time  limited  in  tbos 
Instrumonts,  at  the  election  of  the  plaintiff,  and  thtia  make  It  possible  to  en 
fovce  Uie  collection  of  the  money  advanced,  whenevw  it  became  evident  tbs 
the  eeenrity  was  becoming  insufficient.  Such  an  agreement  was  perfect! 
jegal  and  valid  between  the  parties,  and  also  against  all  persons  who  deal 
with  the  property  with  notice  of  Its  existence-  Hence  the  neoesslty  for  tb 
proof  which  was  introduced  upon  the  trial  tocharge  the  defendants  with  sue 
knowledge,  and  the  finding  of  tbe  referee  npon  that  subject.  The  testlmon 
and  findings  make  the  case  plain  for  the  plaintiff.  Many  objections  wei 
taken  by  the  defendants  during  the  trial,  but  they  were  all  frivolous.  Tt 
just  and  legal  result  was  reached  by  the  referee,  and  the  record  discloses  ii 
error.  We  fully  concar  with  the  opinion  written  by  the  referee,  and  prinU 
in  the  case,  and  we  consider  further  examination  of  the  case,  or  any  refereoi 
to  authorities,  useless  and  unnecessary.  The  judgment  should  be  affirmei 
with  coats.  All  oonour. 
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NowAE  V.  Waixkb  et  aL 

(Suvrtme  Court,  OmenU  Tprm,  Seoond  D^mrlmmL  Ibj  U,  IBBO.) 

L  Paui  l*f7KiBonKEBT— Who  Lxablb— CoKPuniT. 

One  who,  wltbout  xoaUce  or  bad  faith,  makes  ft  •tatemsBt  before  ft  magiatrate  of 
wbat  he  regards  as  constituting'  a  oriminal  charge  agalnat  plalntlfl,  but  ttoea  not 
ask  that  a  wnrrant  Issne,  or  take  any  part  In  Its  aervlee,  la  not  Uable  to  an  aotlom  tor 
false  ImiwlsonmsDt  on  the  oonaegnent  arrest  of  plaintiff,  thongh  anoh  arrest  Is  not 
wacraoted  by  law  or  the  facte  of  the  case. 
IL  Sam— ItLABUjTT  or  I1ioibtri.tk— laBBouziUims. 

A  jostlce  of  the  peace,  having  jurisdlctioii  of  the  snbjeet-matter,  Is  not  liable  to 
an  action  of  false  imprisonment  by  a  person  arrested,  merely  because  be  made  a 
mlfrtalfTr  in  failing  to  take  an  examination  of  the  complaioaiit,  and  to  reduce  the 
same  to  writing,  aa  required  by  Code  Crlm.  Proc.  N.  "T.  S  US. 
t.  Sun— iKBurnoiENOT  or  AnroATiT— OpraioN  ov  Haoibtiu.tb. 

The  fact  that  the  affidavit  was  not  inffleient  to  authorize  the  Issnanoe  of  the  war^ 
rant  did  not  render  the  constable  executing  It,  and  the  oomplatnant,  liable  to  ftn 
action  tor  falae  imprlsonmeat,  where  the  Juatios  deemed  the  affidavit  sul&clent. 
4  CBimirAi.  Law— Fbbldiikabt  Bzahhtation — Osjacnoics  "Watvzd. 

By  Btlpalattiig  to  appear  at  a  fntnre  day  for  his  own  oonvenienoe,  and  reoelTliig 
a  iwrol,  the  party  arrested  waiToa  the  objection  that  he  waa  not  Immediately  %»km 
before  ft  magistrate. 

Appeal  from  circuit  conrt,  Saffolk  county. 

Action  for  false  imprisoninent,  brought  by  Anton  Nowak  against  George 
F.  Waller,  Oe(H^  W.  Jefleiy,  and  Egbert  BtmjamiD.  Defendant  Waller  Is 
a  justice  of  the  peace;  the  defendant  Jeffrey,  an  overaeerof  the  poor;  andde- 
£uidant  Benjamin*  a  conatable.  The  court  diamiaBed  the  complaint  as  against 
all  defendants.   Plaintiff  appeals. 

Argued  before  Baknard,  F.  J.,  and  Dtkuan  and  Pratt,  JJ. 

Andrew  Ifeyman,  for  apfiellant.  Timothy  M.  Qrtffing,  for  respondeiiiU 
Waller  and  Jeffrey.    WUmot  M,  Smith,  for  respondent  Bcmjamin. 

Pratt,  J.  Defendant  Jeffrey  went  before  the  magistrate.  Waller,  and 
made  a  statement  of  what  he  regarded  as  constituting  a  criminal  charge.  It 
does  not  appear  that  he  made  any  false  statement,  or  that  he  entertained  aay 
malice  against  the  plaintiff,  or  that  be  asked  that  a  warrant  should  issue,  or 
that  he  gave  any  direction  or  took  any  part  in  its  service.  These  facts  did 
not  make  him  liable  to  an  action  for  false  imprisonment.  The  justice  waa 
authorized  by  law  to  receive  an  information  or  complaint,  and  issue  a  war- 
rant, in  such  a  case;  and  it  is  not  material  whether  the  facts  sworn  to  were 
in  law  anfflcient  to  establish  the  crime  attempted  to  be  ctiarged.  Weeonclude, 
therefore,  that  defendant  Jeffrey  was  not  liable,  and  that  the  warrant  was  a 
protection  to  the  constable,  Benjamin. 

The  question  as  to  defendant  W»ller  requires  a  short  statement  in  e:cplana- 
tion  of  the  decision  to  which  we  have  arrived.  The  justice  bad  jurisdiction 
of  the  subject-matter  presented  to  him,  to-wit,  the  arrest  of  persona  charged 
with  a  violation  of  the  excise  laws.  When  the  matter  was  presented  to  him, 
he  waa  required  to  decide  what  was  his  duty  respecting  it.  The  general  rule 
is  that  where  a  judge,  who  has  jurisdiction  of  the  subject-matter,  errs  in  hts 
judgment  as  to  whether  the  fucts  presented  do  or  do  not  confer  jurisdiction, 
be  is  not  liable  to  an  action  of  false  imprisonment  by  a  person  arrested  through 
an  error  of  judgment.  Ayers  v.  Russell,  3  X.  Y.  Supp.  838.  The  justice 
here  simply  made  a  mistake  in  failing  to  take  an  examination  of  the  com- 
plainant and  the  witnesses,  and  reducing  the  same  to  writing,  as  required  by 
the  Code  of  Criminal  Procedure,  (section  148.)  The  test  seems  to  be  that 
there  is  no  liability  to  civil  action  if  the  act  was  done  "in  a  matter  within  his 
jurisdiction."  The  case  of  People  v.  Nowak,  5  N.  Y.  Supp.  240,  is  cited  by 
appellant  as  authority  for  reversing  this  judgment.  In  that  case  it  was  held 
simply  that  the  affidavit  was  not  sufficient  to  authorize  the  issuance  ot  tbe 
warrant. 
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It  is  enough  to  protort  both  Benjamin  and  Jeffrey  that  the  Instloe  so  held. 
Leioia  V.  Aom,  6  Lane.  209;  tifardner  v.  Bain,  6  Lans.  267.  It  was  no  part 
of  the  dut^  of  dther  of  these  defendmts  to  examine  the  record  made  hj  the 
magistrate,  and  It  was  Impracticable  for  them  to  do  so.  The  warrant  was 
regular  upon  Ita  fac&  Tbe  mistake  In  the  date  Injured  no  one.  If  a  wrong 
direction  was  given  by  the  magistrate  as  to  Its  return  and  the  producUon  of 
the  prisoner.  It  was  not  obeyed,  as  the  constable  made  an  amicable  arrange- 
ment  with  the  prisoner  that  he  sbonld  appear  upon  the  2Ist  of  September  be* 
fore  the  justice,  and  was  thereupon  paroled.  A  party  cannot,  for  his  on 
beneflt.  make  a  stipulation  to  appear  at  a  future  day  for  his  own  oonTonleneeb 
and  receive  a  parol,  and  then  complain  that  he  was  not  immediately  taken 
before  a  magistrate*  Judgment  afllrmed.  All  conenr. 


Van  Zandt  v.  Van  Zandt  et  al, 
(Supreme  Court,  Special  Term,  New  York  CoiaOu.  Jnly,  188L) 

FaumOB  ih  Orvn.  Cubs— Sxbticb  or  Pjipbbs— fiTiPULA.TioN8. 

Where  defendants  «»pear,  and  demand  a  copy  of  the  oomplaiDt,  which  Is 
■erved  acoordingly,  an<l  counsel  for  the  parties  then  agree  that  defendants  have  M 
days  from  the  service  of  the  complaint,  under  the  aemaad,  within  which  to  aa- 
Bwer,  BQcb  agreement  of  counsel  is  a  binding  stipulation,  though  a  copy  at  the 
complaint  had  theretofore  been  served  on  defendants,  and  they  were  not  ratttled  to 
the  seoond  copy  so  demanded. 

At  chambers.  Action  by  William  T.  Van  Zandt  individually,  and  as  ex- 
ecutor of  the  will  of  Tiiomas  Van  Zandt,  against  Leopold  Van  T^ndt,  Maris 
A.  Van  Zandt,  and  Isabel  Sanford,  for  an  interpleader  as  to  the  condlcting 
claims  of  Mule,  the  divorced  wife  of  Leopold  Van  Zandt,  and  Mrs.  Sanfonl, 
his  grantee,  to  property  of  Leopold  Van  Zandt  derived  under  the  will  of 
Thomas  Van  Zandt,  deceased.  Leopold  Van  Zandt  and  Isabel  Sanford  hav- 
ing been  summoned  by  publication,  and  a  copy  of  the  complaint  and  snm- 
mons  having  been  sent  to  them  by  mail,  they  appeared  by  attorney,  and  d> 
manded  copies  of  the  complaint,  which  were  served  accordingly.  It  wss 
then  agreed  by  the  attorneys  for  the  parties  tliat  defendants  had  20  days  after 
such  service  to  answer.  Defendants  now  move  to  compel  plaintiff  to  accept 
a  demurrer  served  by  them  within  the  20  days,  and  returned  on  the  ground 
that  it  was  not  served  within  the  time  limited  by  law.  For  decision  on  de- 
murrer, see  7  N.  Y.  Supp.  706. 

A.  Jaeobaon,  for  plaintlfF.   A.  C.  Frasioli,  for  defendants. 

O'Bbibn,  J.  Section  479  of  the  Code  provides  that  if  a  copy  of  the  com- 
plaint is  not  delivered  to  a  defendant  at  the  time  of  the  delivery  of  a  copy  of 
the  summons  to  him,  either  within  or  without  the  state,  his  attorney  may,  at 
any  time  within  20  days  after  the  service  of  the  summooa  is  complete,  serve 
upon  plaintiff's  attorney  a  written  demand  of  a  copy  of  the  complaint,  which 
must  be  served  within  20  days  thereafter.  The  case  of  Skinner  v.  Skinner, 
9  K.  Y.  Supp.  60,  decided  by  Mr.  Justice  Andrews,  holds  that  where  tlie 
summons  and  a  copy  of  the  complaint  were  served  without  the  state  upon  the 
defendant  personally,  the  defendant  was  not  entitled  to  demHnd  service  of  s 
copy  of  the  complaint.  In  the  case  of  Mackay  v.  Laidlaw,  13  How.  J^.  129, 
(decided  under  section  130  of  the  Old  Code,)  it  was  held,  under  the  language 
of  that  section,  that  the  only  cnse  in  which  the  Code  expressly  authorizes  a 
defendant  to  demand  a  copy  of  the  complaint,  and  gives  him  20  days  after  to 
answer  it.  Is  where  there  has  been  personal  service  of  the  summons,  but  no 
copy  of  the  complaint  has  been  served  with  it.  This  old  section  130  waa 
amended  in  1877,  and  subsequently  by  the  adoption  of  the  new  Code.  It 
seems  to  me  that  this  case  of  Mackay  v.  Laidlato  is  inconsistent  with  the 
language  of  the  present  section  479.   The  view  of  Mr.  Justice  Andbkws  ia 
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un-Joubtedly  correct,  that  wliere  a  copy  of  the  complHiiit  is  served  upon  the  de- 
fendant, within  or  without  the  state*  be  Is  not  entitled,  upon  appearing,  to  de- 
mand serrlce  of  another  copy.  Where,  however,  the  summons  Is  served  hy 
pablicsUon,  and  a  copy  of  the  complaint  Is  not  served,  within  or  witbont  the 
states  and  the  defendant  appears  before  the  service  was  completed,  he  Is  enti- 
tled to  receive  aa^y  of  the  complaint;  otherwise,  no  proviso  is  made  for  a 
peism,  not  personally  serred,  who  appears,  and  demands  a  copy  of  the  com- 
plaint, by  which  he  can  obtain  a  copy  of  the  same.  However,  so  far  as  the 
motion  is  concerned,  the  affidavit  of  the  former  attorney  of  the  plaintifF shows 
that  the  notice  of  appearance  served  on  behalf  of  the  defendant,  with  a  writ- 
ten demand  therein  incorporated,  requiring  service  of  a  copy  of  the  comEdaint, 
were  accepted  by  him.  The  defendant's  time  to  plead  was  thus  fixed  stlp- 
nlation  between  the  attorneys,  and  I  do  not  see  how  the  present  attorney  can 
repadlate  this  action.  It  was  competent  for  the  attorneys  to  stipulate,  and  it 
necessarily  superseded,  so  far  as  inconsistent  therewith,  the  service  of  the 
summons  and  complaint  by  publication.  As  a  question  of  practice,  ttiere- 
fore,  I  am  inclined  to  accept  the  defendant's  view,  but  for  the  purposes  of  this 
motion  the  stipulation  made  Iwtween  the  attorneys  Is  coorlusive  apon  the 
plaintiff;  and  the  return  of  the  demurrer,  upon  the  ground  that  it  was  not 
served  in  Ume,  cannot  tM  upheld.  The  motion,  therefore,  to  compel  plainttfl 
to  accent  the  Reading  served  and  returned  is  granted.  IXo  costs. 


Obakob  v.  Palmsr. 

(Supnme  Oourt,  Oeneral  Term,  Third  DepairtmtnL  Uaj  M,  ISBQi) 

Krnmios— Pabol  to  Amor  WaiTnia— Waitbr. 

Whww  a  written  oontract  for  the  sale  of  timber  provides  that,  uileM  It  Is  removed 
before  a  oertalD  d^.  It  shall  revert  to  the  seller,  evidence  of  a  snbaeqcent  parol 
agreement,  made  before  the  expiration  of  tlie  time  limited  in  the  ori^nol  contract, 
by  which  we  purchaser  Is  given  farther  time  to  remove  the  timber,  does  not  alter 
the  written  contract,  tmt  Is  admissible  to  show  that  the  seller  waived  strict  per- 
formance of  the  original  reqnirement  as  to  removaL 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  D,  Grange  against  Andrew  L.  Palmer.   There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Argued  before  Learned.  P.  J.,  and  Laxdon  and  Matqah,  JJ. 
John  C  Keeler,  for  appellant.   H.  D.  Bllntoort/i,  for  respondent. 

Mathah,  J.  This  is  an  appeal  from  a  Jadgment  entered  upon  the  report 
of  a  referee.  The  action  was  for  the  recovery  of  a  quantity  of  lumber  or  its 
value.  The  complaint  alleged  the  wrongful  taking  and  detention  of  lOJ.OOO 
feet  of  spruce  and  hemloclc  logs,  and  demands  judgment  fur  the  recovery  of 
the  possession,  or  for  the  value  of  the  same  if  the  possession  cannot  be  ob- 
tained. The  answer  denies  the  allegations  of  the  complaint,  and  sets  up  a 
special  contract  in  writing  and  under  seal,  under  which  tlie  defendant  claims 
that  the  title  to  the  logs  in  question,  before  the  alleged  conversion,  l)ecame  the 
property  of  one  James  R.  Smith,  from  whom  he  claims  to  have  purchased  the 
same,  and  to  have  been  the  owner  at  the  time  of  taking  the  same.  The  ref- 
eree reported  in  favor  of  the  plaintiff  for  the  value  of  the  lumber,  and  Judg- 
ment was  entered  open  his  report.  The  two  principal  questions  raised  on 
this  appeal  are — First,  whether  the  time  for  the  removal  of  the  timber  from 
the  Fox  tract,  on  which  it  grew,  could  be  extended  by  parol;  and,  second, 
whether  it  was  error  for  the  referee  on  the  trial  to  admit  parol  evidence  of  an 
agreement  or  conversation  between  the  partiea  extending  the  time  of  remomU 
of  the  timber. 

The  case  discloses  that  on  the  8th  day  of  February,  1888,  the  plaintiff  made 
a  contract  in  writing  with  James  B.  Smith,  whereby  Smith  sold  to  him  all 
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the  timber  then  standing  or  being  upon  a  tract  of  land  owned  by  Smith,  know 
as  tbe  "Fox  Tract,"  (except  a  certain  small  reservation  specdfled  in  the  an; 
tract.)  Tbe  contract,  among  other  things,  contained  this  piOTlslon:  "Pri 
Tided,  always,  and  this  sale  is  upon  the  express  condition,  that  the  said  part 
of  the  second  part  shall  cut  and  remove  all  said  timber  on  or  before  the  On 
dqr  of  March,  A.  D.  1887,  and  any  timber  not  removed  hy  that  dateshall  revei 
to  and  become  the  i«opertjr  of  the  party  of  tbe  first  part  without  abatement  f  roi 
tbe  price  herrin  agreed  to  be  paid."  TheplatntifF  entered  uponsaidajtreemenl 
cat  and  removed  logs  under  it,  and  before  the  first  of  -  March,  1887,  all  th 
timber  In  the  complaint  mentioned  was  cut  and  skidded,  but  some  of  it  wa 
not  at  that  time  drawn  off  from  the  Fox  tract.  On  the  trial  the  plainti! 
proved,  under  tbe  defendant's  objecticoi,  that  Smith,  defendant's  vendor,  Im 
fore  he  sold  to  defendant,  extended  the  time  for  talcing  off  the  timber  unC 
the  1st  of  April,  1887,  by  a  parol  agreement  made  with  HcBane,  whom  tli 
I^atiff  had  employed  to  cut  and  deliver  the  same,  and  also  with  the  plati 
tiff;  and  that  Smith,  about  the  1st  of  Febriiaiy,  1887.  informed  tbe  plaintl 
of  Buch  extension,  and  told  him  he  need  not  get  teams  for  the  purpose  of  con 
pleting  such  removal  by  the  1st  of  March.  It  is  true  that  Smith  denies  thes 
conversations,  but  the  referee  has  found  as  a  fact  that  such  par<d  extensfo 
was  made,  and  we  thinli:  the  evidence  is  abundant  to  sustain  that  flndinj 
Clark  V.  Dales,  20  Barb.  60;  Van  Steeriburgh  v.  Hoffman,  IS  Barb.  28. 

But  it  is  insisted  by  tbe  defendant  that,  if  it  be  assumed  that  sneb  pan 
agreement  were  made,  still  it  would  he  inoperaUve  and  void,  within  thesta) 
utes  of  fraud,  (1)  because  it  would  be  a  parol  agreement,  creating  an  intere: 
In  land;  (2)  because  it  Is  aparol  agreement  altering,  modifying,  or  chaugin 
the  terms  ol^  a  sealed  Instrument  before  breach,  and  therefore  void.  The  dm 
trine  that  a  specialty  cannot  be  varied  before  breach  by  a  parol  executory  coi 
tract,  while  of  general  and  almost  universal  application,  serais  to  be  suhjec 
to  the  exception  that  tbe  time  fixed  for  its  performance  may  be  enlarged  b 
parol,  where,  by  the  terms  of  such  parol  enlargement,  the  party  claimed  to  b 
in  default  has  been  induced  to  forego  a  strict  performance  by  rea&on  of  th 
agreement  of  the  other  party  to  tlie  contract  to  extend  the  time.  In  Burt  i 
Saxton,  I  Hun,  558,  the  supreme  court,  Mitllin,  J.,  says:  **It  Is  well  settle 
in  this  state,  whatever  tbe  rule  may  be  elsewhere,  thatthe  time  <tfperfonnanc 
of  a  contract  under  seal  may  beex  tended  by  pnrol."  In  tbisoanethe  defendan 
purchased  premises  upon  which  tlieplaintifl  had  a  mortgage  then  due  upoi 
the  plaintiff's  parol  agreement  to  extend  the  time  of  payment  of  the  princips 
for  20  years.  The  defendant  failing  to  pay  the  interest  annuully,  the  plain 
tifF  brought  his  actioii  to  foreclose  for  the  whole  amount  of  principal  am 
interest,  and  the  court  held  that  the  parol  extension  of  time  was  valid  as  i 
waiver  of  the  time  fixed  in  the  mortgage;  citing  Clark  v.  Vales,  20  Barb.  ^ 
and  Sitzer  v.  ffahrit  14  Serg.  &  R.  241.  The  court  adds  "that  a  new  con 
aideratiun  is  not  necessary  to  give  validity  to  an  agreement  to  extend  thetim 
of  performance;  the  waiver  is  enough  for  this  purpose."  In  Clark  v.  Dalei 
20  Barb.  64,  Bockes,,  J.,  in  delivering  the  opinion  of  this  court,  says:  "I 
was  competent  for  the  parties  by  a  subsequent  contract  to  agree  on  such  ei 
tension;"  and,  after  citing  authorities,  adds:  "Even  the  time  of  perform 
ance  of  a  sealed  instrument  may  be  enlarged  by  parol,  but  the  enlargemen 
of  the  time  of  performance  of  an  agreement  under  aeal  should  be  regarde 
rather  as  a  waiver  of  strict  performance;  that  is,  the  parties  consent  to  lu 
cept  performance  at  a  future  day,"  In  atone  v.  Sprague,  Id.  609,  which  wa 
an  action  of  ejectment,  to  recover  the  possession  of  premises  contracted  to  h 
sold,  for  failure  of  the  defendant  to  pay  the  contract  price,  two  written 
tensions  of  the  time  of  paymt-nt  and  delivery  of  deed  were  provided,  and  oi 
the  trial  tbe  defendant  offered  tu  prove  lliat,  a  short  time  before  theexi'ira 
tion  of  the  last  extension,  the  plaintiff  agreed  by  parol  with  the  defendan 
aot  to  take  any  advantage  of  the  expiration  of  the  contract,  and  that  be  statei 
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to  dtfoidant  that  the  lapse  ctC  a  few  days  voald  make  no  difference  with  hlni. 
This  eTldenoa  ww  rejected,  and  its  rejection  was  held  error,  and  Allbh  J., 
hi  (Useuasing  that  question  In  prononneing  the  opinion  of  the  court,  nses  this 
language:  "I  think  the  learned  justice  erred.  It  has  repeatedly  been  decided 
that  the  time  of  performing  «  written  contract  under  seal  may  be  enlarged  by 
parol.  •  •  •  Such  an  extension  ta,  In  effect,  a  waiver  of  a  strict  perform- 
ance oi  the  conditions  of  the  contract"  and  cites  with  approbation  the  lan- 
gaagc  at  the  conrt  in  Ssmond  v.  Van  Btnachotmt  12  Barb.  366.  The  learned 
counsel  for  the  appellant  rellee  upon,  the  authority  of  the  case  of  BoisauhinY, 
Rtedt  41*  K.  T.  324,  as  establishing  that  the  plaintiff  had  no  title  to  these 
logs.  -  That  case  holds  that,  where  the  party  had  a  right  to  enter  upon  land 
for  a  given  time  to  cat  and  carry  away  timber,  he  cannot*  after  the  ex- 
piration of  that  time,  cut  or  remove  the  same;  and  If  he  cot  timl>er  during 
his  time,  and  fails  to  xemoTe  it,  be  can  be  enjoined  after  the  expiration  of  the 
time  from  ita  removal.  The  soundneas  of  that  proposition  cannot  be  ques- 
tioned. But  the  case  does  not  eontaln  any  element  of  waiver  of  a  strict  per- 
formanea.  Thesame  is  true  ot  McCntyn  v.  Barnard,  1  Sandf.  Ch.  55,  cited  by 
the  defendant.  In  Kallam  v.  McKenatry*  6  Ilun,  381.  the  contract  provldea 
for  peeling  all  the  bark  on  a  certain  piece  of  land,  in  these  words:  "  They  f  ur- 
tbw  agree  to  have  said  bark  all  peeled  by  the  Ist  day  of  September,  1864,  piled 
and  nieaaared,  and  a^tted  for  In  foil."  After  the  time  limited  in  the  coq- 
traet,  the  owner  of  the  land  caused  the  standing  hemlock  trees  to  be  peeledi 
and  sold  the  bark  to  the  defendant.  The  purchasers  of  the  bark  under  the  con» 
tract,  which  was  Umiled  to  September  1,  1864,  on  the  19th  day  of  July,  1867, 
sold  all  the  bark  peeled  on  the  land,  including  as  well  the  bark  peeled  by  the 
defendants  vendor  aa  that  peded  themselves,  to  the  plaintiff.  The  plain- 
tiff aned  for  the  bark,  and  the  referee,  after  expressly  finding  that  there  was  no 
extenattm  of  thetime,  dlsmiased  the  oomplaint,  and  the  general  term  sustained 
judgment  entered  upon  his  report.  It  Is  clear  from  this  case  there  was  no  ex- 
tension  of  Uie  time  for  peellucand  piling  the  bnrk,  and  no  pretense  of  a  waiver 
irf  a  atrlet  performance.  There  was,  as  appears  by  the  opinion  of  Justice 
IbUBB  in  the  court  of  appeals,  69  N.  Y;  270,  some  negotiations  about  an  ex- 
touion  of  the  time,  but  the  mlnda  of  the  parties  never  met  on  any  extension, 
and  no  eortenalon  was  j^ren.  and  Uiat  oaae  dlffera  from  the  one  at  bar  la 
that  important  parUcnlar.  None  of  the  cases  above  referred  to  and  cited  \a 
tbe  dtfendant  hold  that  the  strict  performance  as  to  time  of  completion  could 
■ot  have  been  waived  by  parol. 

The  referee  having  found  from  the  evidence  that  "in  the  fore  part  of  Fet^ 
nary.  1887.  plaintiff  made  application  to  Smith  for  an  extension  beyond  the 
Ist  of  Jiareh,  in  which  to  get  the  logs  off,  telling  him  at  the  time  that.  If  aa 
extenalon  was  not  granted,  he  would  send  and  get  teams  enough,  with  those 
UcBane  had,  to  draw  than  off  before  the  lat  of  March;  and  that  Smith  there- 
■pon  ex{n«8sly  told  plaintiff  that  he  need  not  get  additional  teams,  hut  could 
have  during  the  month  March  to  take  the  logs  off  the  bract;  that  they  be- 
longed to  the  plaintiff,  but  he  most  not  cut  timhw  after  the  Ist  of  March; 
that  Smith  gave  assurance  similar,  in  substance,  to  McUane,  and  said  to 
him*  'I  win  give  you  time;  you  shall  not  be  injured;  you  shall  have  what 
time  you  want;*  and  that  plaintiff  and  his  employe  or  subcontractor  McBane 
both  relied  upon  such  assunmoes,  and  by  reason  thereof  did  not  procure 
teams  and  remove  the  logs  from  the  tract  before  the  1st  of  Majcti,  as 
they  would  have  done  but  for  such  extension  of  time  by  Smith,"  he  was 
right  in  bidding  that  Smith  thereby  had  waived  his  right  to  a  strict  perform- 
ance aa  to  time,  and  estopped  by  his  own  act  and  agreement  from  inaisU 
lag  on  the  1st  of  Mareh  that  pliUntlff's  right  to  and  interest  in  the  loga 
left  on  this  tract  had  ceased.  Assuming,  as  I  think  we  must,  that  this  find- 
ing is  auppnted  by  the  evidence^  we  have,  then,  the  fiict  that  on  February 
lat  Smith  admitted  that  the  Umber  belonged  to  the  pUintiS,  and  extended 
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time  for  its  removal;  and  that  the  plaintiff,  relying  on  that  extension,  relaxed 
the  effort  that  he  would  otherwise  have  made,  leaving  some  o£  the  tlmbei 
on  the  tract,  which  Smith  on  the  1st  of  March,  notwithstanding  hla  previoui 
waiver*  assumed  to  take  possession  of  as  bis  own,  and  sold  to  this  defendant 
The  general  doctrine  of  the  law  of  estoppel  la  that  "admissions  or  stat& 
ments  which  have  been  acted  upon  by  others  are  conclusive  against  the  part; 
making  them  In  all  cases,  between  him  and  the  person  whose  conduct  has 
thus  been  Influenced;  and  it  is  of  no  importance  whether  they  were  made  in 
express  language  to  the  person  himself,  or  Implied  from  the  open  and  gen- 
eral conduct  of  the  party."  Herm.  Estop,  p.  886*  g  822.  "That  no  man 
iball  take  advantage  of  his  own  wrong  is  fully  recognized  in  all  coarteof  law 
and  equity,  and  Is  one  of  the  most  essential  elements  In  an  equitable  estoppel, 
*  *  *  and  is  founded  on  the  strictest  momllty."  Id.  g  828.  "As  a  gtn- 
«ra1  rale,  a  party  will  be  concluded  from  denying  his  own  acts  or  admissionB* 
which  were  expressly  designed  to  influence  the  (induct  of  another,  and  did 
so  influence  it,  and  when  such  denial  will  operate  to  the  injury  of  the  latter." 
Id.  §  323;  Titut  t.  Morse,  40  Me.  848.  "It  makes  no  difference  in  tbe  opei^ 
•tion  of  this  principle  whether  the  thing  admitted  be  true  or  false;  It  be- 
ing the  fact  that  It  has  been  acted  upon  that  renders  it  conclusive. "  Ham. 
Estop,  p.  338,  S  324;  fffHetpfa  t.  CarpenUer,  25  How.  Pr.  203;  Caianm  r. 
JfoClun,47Barb.206.  In  i^aMUr.  O(l0»,  3  Hill,  215,  Gowsn,  J.,say8:  "We 
then  have  a  clear  case  of  an  admfsidon  by  the  defendant  Intended  to  influence 
tbe  conduct  of  the  man  wltii  whom  he  was  dealing,  and  actually  leading  him 
into  a  line  of  conduct  which  must  be  ivejndictal  to  his  Interest,  unless  the 
defendant  be  cut  off  from  tbe  power  of  Tetractlon.  This  I  understand  to  be 
the  very  definition  of  an  estoppel  in  pals."  And  in  the  same  case.  (page222,) 
Bronson,  J.,  gives  the  dement  of  an  estoppel  In  these  words:  "(1)  That  he 
has  made  an  admission  Vhlch  is  clearly  Inconsistent  with  the  evidence  bs 
proposes  to  give,  or  the  title  or  claim  which  he  proposes  to  set  up;  (2)  that 
the  other  party  has  acted  upon  the  admission;  and  (8)  that  he  will  be  injured 
by  allowing  the  truth  of  the  admission  to  be  disproved.**  In  Ripley  v.  In- 
euranoe  Co.,  80  K.  T.  164,  the  court,  In  discussing  the  question  of  an  aquita< 
Ue  estoppel,  uses  this  language  by  way  of  illustrating  the  rule:  "If  my  ten- 
ant agrees  to  pay  me  rent  oh  a  day  named,  or  bis  lease  will  be  forMted.  and 
if  before  the  day  I  agree,  for  a  valuable  oondderation,  to  waive  the  ooadi- 
tlon,  I  am  bound  by  the  ^reement.  If,  without  consideration,  I  agree  that 
he  may  pay  after  the  day,  and  he,  by  reason  thereof,  omits  to  pay  at  the  dij. 
I  am  estopped  from  enforcing  a  forfeiture." 

It  is  quite  true  that  an  estoppel  cannot  be  created  ordinarily  hj  mere  d- 
lence,  bo  as  to  take  away  a  vested  right,  or  to  divest  the  title  of  the  owner  of 
real  estate,  {Rubber  Co,  t.  Bothery;)  but  in  this  esse  Feokham,  J.,  si^: 
"To  constitute  it,  [an  estoppel,]  the  person  sought  to  be  estopped  must  do 
some  act.  or  make  some  admlssiun.  with  an  Intention  of  Influencing  tbe  con- 
duct of  another,  or  that  he  had  reason  to  believe  would  influence  bisoondoet, 
and  which  act  or  admission  is  inconsistent  with  tlie  claim  he  proposes  now 
to  make.  The  other  party,  too,  must  have  acted  upon  the  strength  at  such 
admission  or  conduct."  107  N,  T.  316,  14  N.  E.  Bep.  271.  When  a  party 
to  a  contract,  who  Is  entitled  to  a  forfeiture  in  case  of  non-porformance  by 
the  otiier  party  of  acondition  therein,  by  his  own  a(A  induces  the  other  party 
to  omit  strict  performance  within  the  time  limited,  he  cannot  exact  the  for- 
feiture if  the  party  In  technical  default  with  reasonable  diligence  thereafter 
performs,  or  offers  to  perform.  Kenyon  v.  Knights  Templars,  48  Hun,  285; 
Leslie  v.  Iruuranee  Co.,  63  N.  Y.  27;  InsUTance  Co.  v.  BgglesUm,  96  U.  S. 
577.  In  the  case  last  cited,  Bbadlbt,  J.,  in  delivering  the  opinion  of  the 
United  States  supreme  court,  says:  "Any  agreement,  declaration,  or  course 
<tf  action  on  the  part  of  an  insurance  company,  which  leads  a  party  insured 
honestly  to  believe  that  by  conforming  thereto  a  forfdture  of  bis  policy  will 
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not  tw  incurred,  followed  by  dne  eonformfty  on  bis  part,  will  and  ought  to 
estop  the  company  from  insisting  upon  the  forfeiture,  though  it  might  be 
etalmed  nnder  the  express  letter  of  the  contract;"  and  this  doctrine  seems  to 
apply  to  any  Interest  in  real  as  veil  as  In  personal  property.  "The  fact  that 
it  is  real  estate  that  is  concerned,  the  title  to  which,  and  the  rights  in  which, 
are  generally  to  be  affected  by  Instruments  in  writing  formally  executed, 
does  not  prevent  the  operation  of  an  estoppel.'*  Ana  Rtta*  De  Htrqwa  v, 
CaHoa  Marti,  86  N.  Y.  611. 

Assuming  in  this  case  that  the  referee  was  right  In  finding  that  the  time 
tat  ttie  removal  of  the  timber  was  extended  by  Smith  until  the  1st  of  April* 
and  that  the  pUntlll  rdied  upon  sncb  extension,  and  failed  to  make  the  ex- 
tn  effort  neoeqsary  to  remove  the  timber  before  the  Ist  of  March,  which  but 
fbr  such  extension  he  would  have  done,  we  are  of  the  opinion  that  Smith  and 
his  Vendor  are  estopped  from  taking  advantage  of  phtintifTa  foilure  to  remove^ 
the  Umber.  "To  establish  an  equitable  estoppel,  it  is  not  necessary  to  show* 
a  design  to  mislead.  Blair  v.  WaU,  69  K.  Y.  113-116."  It  Is  enough  if.  in 
reliance,  the  party  has  been  led  to  omit  what  otherwise  be  would  and  mi^t 
^ectnally  have  done  to  protect  himself.  VwrhU  v.  Olmateadt  66  N.  r. 
118;  Btatih  Co.  v.  Earned,  27  Fed.  Bep.  484;  Bank  v.  Morgan,  117  IT.  S.  96, 
6  Sup.  Ct.  Bep.  657. 

tt  would  seem  to  follow  that  the  plaintiff,  under  the  drcunutances  at  this 
ease,  did  not  lose  Us  title  to  the  logs  by  reason  of  his  friars  to  remove  tlie 
same  before  tiie  let  of  Harob;  but  that  his  risht  to  the  same,  and  the  privi- 
lege to  remove  ihem,  was  extended  until  the  At  of  April,  and  that  any  in- 
terference wiib  them  by  the  defendant  and  his  vendor  within  that  time  was 
a  violation  of  the  plaintiffs  rights,  for  which  be  might  maintain  this  action, 
unless,  as  Is  claimed  by  the  defendant,  it  was  error  to  receive  parol  evidence 
of  waiver  of  strict  performance  and  of  the  extension  of  the  time  for  that  pur- 
pose. We  think  parol  evidence  was  competent,  and  Its  receipt  ^y  the  referee 
upon  that  point  was  not  error.  In  Mead  v.  Parker,  111  N.  Y.  259. 18  N.  E. 
Bep.  727,  where  it  was  objected  tbatpand  evidence  of  acta  and  declarations 
of  ibe  guarantor  had  been  received  to  extend  a  written  guaranty  for  the  pay- 
muit  ot  a  mortgage,  Fjeckuah,  J.,  In  delivering  the  opinion  of  the  court  of 
appeals,  naea  this  language:  "This  quotation  shows  that  evidence  of  that 
nature  was  admissible  upon  theqaeetion  of  waiver,  and  that  noonesupposed 
that  It  was  rnidered  inadmissible  fortbat  parpose  because  of  the  assumed  aU 
tenUon,  by  parol,  of  the  contract  required  to  be  in  writing  by  the  statute  ot 
fraud.  The  evidence  in  this  case  was  not  of  such  a  nature  as  could  be  said 
to  alter  the  eontract.  It  was  simply  of  such  a  nature  as  to  show  that  the  de- 
fendant waived  the  strict  performance  (tf  Its  original  requirements."  ill  N. 
Y.264,182r.B.Bep.729:  fi>6«li0/n  v. /funirws  Co.,  73  X.  T.  480.  Wedis- 
eover  no  such  orora  in  the  rulings  of  the  referee  in  the  receipt  or  rejection  of 
eftdence.  or  in  his  findings,  or  refusal  to  find,  as  would  Justl^  a  reversal  of 
this  Judgment. 

TlMB  judgment  must  for  the  reason  stated  be  affirmed,  wiUi  oosts.  All  oon- 
cor. 


SoHUTLBs  at  aL9.  Phcbmix  IMS.  Oa 

{Suprtme  Count,  Otneral  Term,  TMrd  Department.  Maj  SS,  UQO.) 

Mmn  ImtmAiraa— ABurmnrMBH^WAivn. 

A  policy  of  inanranoe  on  a  cargo  of  omrn  provided  that  the  acts  nt  the  Insnier  ta 
racoverti^  savlnf.  or  disposing  of  the  property  Insured  shoBld  not  be  considered 
as  a  waiver  or  aooeptanoe  of  an  abandonment,  or  as  afflrmlne  or  denylog  any  Ua- 
bUi^  under  the  ptmcpy,  bat  that  such  acts  shonld  beoonslderM  as  done  for  the  ben- 
sAt  oC  all  ooBOsned,  wltboat  pr^udloe  to  the  rlghta  of  either  partr.  BtM  that, 
fegrtafciBC  peaaassloBof  and  aalUag  the  lajorsd  portioaof  the  cafgo,  with  notloe 
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tbat  tbe  Injury  was  oaosed  hy  ioe,  tbe  losnrar  did  mot  wbIta  *  provMaBiii  ttte  pot 
Icy  ezemptliut  It  from  lUbilf^  caused  1^  loe,  or  render  luelt  UabLe  to  a  durgeol 
oonrersioD.  DlitinKalshiaff  Carr  t.  Insurance  Co^  100  N.  T.  60i,  17  TX.  K.  Rep.  3N. 

Appeal  from  jodgrneat  on  r^rt  of  rsferecb 

Action  by  Srtmud  Schuyler  aiid  others  against  tbe  PhoBiilz  Insanuee  Go» 
pany  of  Brooklyn.  There  was  Judgment  for  plaintiflb.  and  deiendaat^ipe^ 

Argued  befwe  Learned,  P.  J„  and  LAXDoai  and  Uaybaji,  JJ. 

Worthitiffton  Frothingham,  for  appellant.  CUnton*  Olarh  <ft  Ingham,fa 
respondente. 

Ma  THAU,  J.  The  plnindff  In  hia  complalot  seeks  to  recover  In  one  of  tw< 
causes  of  action  set  out  and  alleged  therein:  First,  npon  a  policy  of  inaurano 
whereby  defendant  insured  the  plaintift  in  the  anm  of  M.200  against  auci 
.perils  of  navigatitm  in  the  Erie  canal  and  Hudson  river,  upon  a  cargo  of  cwn 
as  might  arise  between  the  19th  of  Novemher,  ltj87.  and  the  conclusion  q 
tbe  voyage  mentioned  in  such  policy,  ,  which  was  being  shipped  on  the  canal 
boat  H.  D.  Taft;  alleging  a  loas  on  said  policy,  and  charging  a  liability  upo 
'Uie  defendant  therefor.  The  seoond  cause  of  action  charged,  in  substance,  tti 
policy  as  In  the  first  count,  a  loss,  and  a  conversion  of  the  cargo  by  the  d< 
tendant.  The  answer  contained,  substantially,  tbe  following:  (1)  That  tt 
policy  does  not  insure  against  damage  by  ice,  and  that  the  damage  was  don 
by  ice;  (2)  that  tbe  risk  terminated  under  the  policy  upon  the  day  of  the  od 
cial  closing  of  the  canal,  which  occurred  on  the  day  of  tbe  loss;  (3)  that,  ni 
der  the  policy,  damage  occasioned  by  want  of  ordinaiy  care  and  skill  is  ei 
cepted  from  the  risk,  and  that  the  loss  was  occasioned  by  want  of  ordinu 
care  and  skill;  (4)  Justifies  taking  possession  of  the  cargo  under  the  tern 
of  tbe  policy;  (5)  by  denials,  puts  In  issne  the  other  all^U<ms  of  tb 
complaint.  The  issue  was  tried  by  s  referee,  who.  by  his  report,  directs 
judgment  dismissing  the  plaintiff's  complaint;  and  from  the  jodgmeot  a 
tered  upon  that  report  the  plaintiff  appeals.  The  Judgment  roll,  and  tb 
exceptions  appearing  thereon,  constitnte  the  appeal  bo(£  In  this  append;  m 
ease  and  exceptions  having  been  made  herein.  This  court,  on  theaj^teal 
must  therefore  assume  tbat  the  facts  are  correddy  found  by  Uie  refbree;  and 
if  the  eonclnsions  of  law  are  supported  by  the  facta  found,  then  tbe  Judgmeo 
must  be  affirmed.  Qardlntr  v.  8ehufah,  110  K.  Y.  650, 17  K.  £.  Bap.  732 
Tondinam  v.  City  of  JTsw  Forft,  44  K.  T.  601;  Jhirrocot  v.  DMbinsMi,  S 
IT.  E.  Bep.  569. 

The  referee  found  as  facts  that  the  plainHfl  was  the  owner  of  the  cai^  d 
8.000  bnshels  of  corn  shipped  from  Buffalo  on  the  oanal-boat  H.  D.  Taft.  oi 
the  Erie  canal,  bound  from  Albany;  that  on  the  19th  of  November,  1887,  tli 
defendant,  a  duly-incorporated  Insurance  company,  wrote  its  policy  on  sac 
cargo,  insuring  tbe  plaintiff  on  said  cargo  in  the  snm  dt  94,^)0  against  tt 
adventures  and  perils  of  the  seas,  canals,  rivers,  and  flns.  and  all  otbi 
perils,  losses,  or  misfortlines  tliat  should  come  or  happen  to  the  hurl,  deti 
ment,  or  damage  of  the  said  cargo  on  the  voyuge  or  trip  aforesaid,  exeeptic 
perils,  losses,  uid  misfortunes  arising  from  or  caused  by  ice.  or  from  want  < 
ordinary  care  and  skill  (such  aa  is  common  to  navigation)  in  landing  or  nav 
gating  such  boat.  The  referee  further  found  tbat  it  was  also  provided  in  ti 
policy  that,  in  case  of  loss  or  raisdoitnnst  it  waa  the  dat^  of  those  having  sot 
boat  in  charge  to  use  the  utmost  diligence  to  save  the  cargo  nnttl  some  age; 
of  the  defendant  should  arrive,  and.  upon  his  arrival,  to  assist  him  in  the  ca 
and  saving  of  the  property,  and  that  neglect  to  do  so  should  render  the  polii 
void;  that  then  could  be  no  abandonmentot  the  subject  tnsozed;  andtbattl 
acts  of  tbe  insurers  or  their  agents  In  recovering,  saving,  or  disposing  of  tl 
property  insured  thenby  should  not  be  considered  as  a  waiver  or  acceptan< 
of  an  abandonment,  or  as  affirming  or  doiylng  any  liability  under  said  polio 
but  thataueh  acts  should  be  considered  aa  done  for  the  benefit  of  allooneeme 
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withoat  prejudice  to  the  rights  of  either  party.  The  referee  also  found  that 
the  poh'cy  did  not  cover  any  damage  for  Ice;  and  that,  if  the  voyage  should  be 
suspended  or  interrupted  in  consequence  of  ice  for  three  consecutive  days  or 
more,  the  risk  should  cease  at  and  from  12  o'clock  at  noon  of  the  day  the  boat 
Bliould  be  stopped  by  ice;  and  that  in  case  the  navigation  of  the  canal  should, 
during  the  trip,  be  closed  officially  while  the  boat  should  be  on  the  canal,  the  risk 
under  Kiid  policy  should  cease  on  the  day  the  canal  should  be  closed,  and  three 
days  next  succeeding  such  stoppnge  and  closing  shonld  be  allowed  to  discharge 
cargo;  but  that  any  presumption  of  the  voyage  during  the  same  season,  or 
the  spring  following,  should  not  revoke  the  risk,  or  restore  the  liability  of  the 
defendant  under  said  policy.  The  referee  also  found  that  the  defendant,  in 
and  by  said  policy,  undertook  and  agreed  to  make  good  and  satisfy  unto  the 
said  insured  all  such  loss  or  damage  on  said  cargo,  so  laden  as  aforesaid,  not 
exceeding  in  amoant  the  sum  insured  thereon,  as  should  happen  or  arise  from 
any  of  the  aforesaid  causes  or  casualties  not  excepted  as  aforesaid,  and  to  pay 
the  same  within  60  days  after  notice  and  proof  of  the  loss  and  Interest  therein 
should  be  made  by  tlie  insured.  The  referee  also  found  that  the  canal-boat, 
after  the  Issnance  of  the  policy,  proceeded  on  its  voyage  with  the  cargo,  and 
00  the  1st  day  of  December,  1887,  readied  Hoffman's  Ferry,  10  miles  from 
Schenectady,  and  left  that  point  for  Schenectady  about  8  j>.  m.  of  that  day. 
not  leaking,  with  the  cargo  dry;  that  just  previous  to  that  time  the  canal  bad 
been  covered  with  loe  from  one  and  one-half  to  two  inches  thick,  which  had 
jost  before  the  starting  of  the  boat  from  that  point  been  broken  to  the  width 
of  twenty  feet  by  the  government  ice-breaker,  which  had  proceeded  tbronii^ 
the  canal  from  Schenectady  to  the  ferry,  and  reftnrned  to  Schenectady  in  ad- 
vance of  the  canal-boat  Taft.  The  referee  also  found  Omt  the  canal-boat  wai 
forced  through  the  channel  opened  by  the  ice-breiUter.  in  which  tbe  broken 
tee  floated,  the  edges  of  which  channel  were  jagged  and  nneven,  and  was  also 
fbrced  throogfa  unbroken  ice  over  100  yards  immediately  before  arriving  at 
tbe  placo  where  she  finally  stopped;  that  the  ice  tfaroagh  which  the  boat  was 
farced,  cut  and  gouged  out  portions  of  the  outslrle  planks,  and  made  a  hole  or 
opening  therein  at  about  the  water>line  th«eof,  through  which  water  from 
the  canal  leaked  Into  the  boat;  that  tbe  leak^  oommeneed  before  the  boat 
reached  her  final  stoppage,  and  continued  to  leu  until  about  11  o'clock  In  the 
evening  of  the  Ist  of  December,  when  water  had  aeenmolated  therein  to  the 
depth  n  about  16  inches.  The  referee  also  finds  that  tbe  wirter  was  takm 
from  the  canal  where  the  boat  laj  and  the  breach  repaired,  bat  Uiat  the  moist- 
ened com  commenced  swelling,  and  by  reason  thereof  the  hull  of  said  boat 
was  burst,  making  a  leak,  throngfa  which  the  water  of  tbe  canal  entered  said 
boat,  wetUng  all  the  cargo  except  1,289  bushels.  The  referee  further  finds 
that  on  the  2d  day  of  December  the  defendant's  agents  and  servants  took  pos- 
session at  the  boat  and  cargo,  and  removed  the  1,289  bushels  of  dry  com, 
which  they  deliTered  to  the  plaintiff,  who  accepted  the  same;  and  on  the  3d 
day  of  December,  late  in  the  afternoon,  the  defendant  sold  the  remaining 
6,761  bnidiels  of  wet  corn  lying  in  the  boat  at  32^  cents  per  bushel,  which 
was  the  best  price  defendant  could  obtain  for  the  same,  and  whl(^  amounted 
In  the  aggregate  to  $2,197.76.  The  referee  also  finds  that  thedefendant  paid 
over  to  the  plaintiff  the  amount  realized  on  the  sale  of  the  damaged  com,  less 
certain  charges  claimed  to  be  deducted  as  prorate  ftvlght,  and  expenses  ot 
saving  and  caring  for  tbe  cargo.  The  referee  also  found  as  a  fact  that  what- 
ever Uie  defendant  did  in  caring  for,  saving,  and  selling  the  cargo  was  as- 
sumed by  it  to  bedone  under  and  by  virtue  and  in  pursuance  of  the  provisions 
ctf  the  policy,  and  for  the  benefit  of  all  concerned.  Upon  these  facta  the  ref- 
eree fonnd  as  condnsions  of  law :  "That  the  defendant  is  not  liable  under  the 
policy  for  the  loss  of  the  cargo;  that  the  taking  possession  of  tbe  cargo  after 
notification  that  said  loss  was  caused  by,  and  was  in  consequence  of,  ice,  does 
not  esti^  the  defendant  from  availing  himself  of  Hae  defense  that  suoh  loss 
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«w  OMiMd  by,  and  In  oonsequanoe  of.  ioe;  tbat  the  provisions  oontain«d  in 
Uie  poUcgr  antborized  and  jostified  the  nale  ot  the  wetted  portion  of  aald  cargo 
by  lite  defendant,  as  hereinbefore  found,  as  the  agent  of  the  plaintifr,  and  for 
the  benefit  of  all  ooncerned;  that  the  plaintiff  failed  to  establish  either  causa 
of  action  set  put  in  his  complaint. " 

The  pUntifl  ^oepts  to  the  findings  of  focts,  bat,  as  we  have  seen,  there 
Is  Bo  evldenoe  before  as,  and  we  are  forced  to  the  oonolnaion  that  the  erldoioB 
supports  the  findings  of  facts.  The  case  on  this  appeal  mast  thmfoze  be 
disposed  of  upon  the  plaintiiTB  exceptions  to  the  referee's  conclusions  of  law 
upon  the  facts  found,  and  the  exceptions  of  the  plainttfl  to  the  refusals  to 
find  his  proposed  conclusions  of  law  upon  these  ftetB.  The  plaintiff  excepts 
to  the  oonduslons  of  law  found  by  the  referee,  tbat  the  defendant  is  not 
estopped  from  denying. Its  liability  under  the  policy  by  taking  poasesaion  ol 
the  cargo  after  being  Informed  and  notified  that  such  loss  had  been  caused  by 
loe.  AS  this  policy  expressly  excepts  the  defendant  from  all  liability  from 
perils,  loss,  and  misfortunes  arising  from  ice,  and  as  the  referee  Ims  found 
ttiat  the  ioe  through  which  tbe  caual-boat  passed,  out  and  gouged  out  portions 
of  the  outside  planking,  and  made  a  hole  or  opening,  ttirough  wlilch  the 
water  from  the  canal  leaked  into  the  boat,  thereby  causing  tbe  Injury  to  the 
cargo,  the  defendant  would  not,  under  the  polioy,  be  liablu  for  sucli  loss  or  in- 
jury  unless  it  did  some  act  amounting  to  a  waiver  of  that  condition,  or,  by 
its  act  in  taking  possession  and  selling  the  cargo,  is  stopped  from  denying  its 
liability.  The  plaintiff  insists,  by  taking  possession  of  and  selling  tbe  cargo 
with  the  notice  or  knowledge  that  tbe  damage  was  by  ice,  it  waived  that  ex- 
ception, and  became  liable  for  all  loss  on  the  cargo.  The  general  rule  aeems 
to  be  that  if  the  underwriter  proceeds  to  sell  a  vessel,  even  with  an  express 
protest  against  aoeeptanoe,  and  with  a  dedaration  that  he  does  it  for  the  ben- 
eflt  of  the  owners,  bis  acts  conclusively  bind  him.  Peele  v.  Insuranee  Co., 
3  Mason,  27-32;  Phil.  Ins.  §  1693.  But  this  rule  has  not,  in  any  case  to 
which  our  attention  has  been  called,  gone  so  far  as  to  hold  tlie  insurers  liable 
where,  by  the  express  terms  of  tbe  policy,  they  were  required,  on  authority, 
to  take  possession,  as  in  this  case.  Here  the  policy  provides:  "Nor  sliall 
the  acts  of  the  insurers  or  their  agents  in  recovering,  saving,  or  disposing  of 
the  property  thereby  insured  be  considered  a  waiver  or  acceptance  of  an  aban- 
donment, nor  as  affirming  or  denying  any  liability  under  this  policy;  but  such 
acts  shall  be  considered  as  done  for  the  benefltof  all  concerned,  without  preju- 
dice to  the  rights  of  either  party."  It  is  undoubtedly  tbe  duty  of  tbe  court 
to  give  effect  to  this  provision  In  the  policy.  If  the  contentions  of  the  plain- 
tiff were  carried  out  to  its  legitimate  sequence,  it  would  put  the  insurers  at 
their  peril,  if  they  v^dertook  to  Interfere  with  tbe  cargo  before  the  aiternato 
rights  of  the  parlies  were  determined;  and,  if  they  assumed  to  take  posses- 
sion of  the  vessel,  they  would  thus  be  acknowledging  their  liability.  Such  a 
construction  would  effectually  nullify  this  provision  in  the  policy.  We  think 
the  fair  construction  of  this  clause  in  tbe  policy  Is  to  give  the  parties  thereto 
the  fullest  opportunity  to  preserve  tbe  Injured  or  imperiled  property  from 
further  loss  and  deetruction,  without,  by  tbat  act.  fixing  or  setlJing  tbe  ulti- 
mate rights  of  the  parties;  leaving  those  rights  to  be  adjusted  after  a  full  and 
fair  examination  Into  the  circumstances  of  tlie  loss.  Of  course,  it  cannot  be 
urged,  from  this  condition  in  the  policy,  that  It  makes  the  defendant  perfectly 
lawless,  and  enables  it  wantonly  or  negligently  to  destroy  the  insured  prop- 
erty, to  the  injury  of  the  plaintiff;  but  the  insurer  may,  under  that  clause, 
take  possession  of,  and  dispose  of,  and  as  In  this  esse  of  perishable  property, 
we  think,  sell  the  same,  and  not  thereby  waive  the  right  to  Insist,  on  a  further 
examination,  that  it  was  not  liable  under  tbe  policy.  The  plaintiff  relies,  in 
support  of  his  contention,  on  Carrv.  Imuranoe  Co.,  109  K.  Y.  504,  17  27.  E. 
Bep.  369.  The  policy  in  that  case  Insured  against  ''actual  total  loss  only.** 
In  this  case  the  insurers  took  possession  ot  a  stranded  vessel  which  was  aUU 
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Afloat*  or  it  wHa  poasiMe  to  put  ber  iifluat,  and  contracted  with  s  wrecking 
company  to  bring  her  to  port,  wtiicli  t^e  wrecking  company  did,  and  the  nn- 
derwrlters  refused  to  pay  the  salvage,  for  wliich  she  was  sold  under  a  decree 
in  admiralty.  It  was  held  that  by  that  act  tbeinsnrers  bad  made  her  an  "actual 
tutai  loss,"  and  were  liable  on  the  policy.  That  case  seems  clearly  distingnish- 
Hble  in  principle  from  the  one  at  bar.  It  was  raHnifest  in  that  (ase  that  the 
vessel  was  not  an  "actual  total  loss;"  on  the  contrary,  it  was  afloat.  But 
the  insurer  taking  control  of  her,  and  subjecting  hr  r  to  the  expense  of  re- 
moval by  the  wrecking  company,  for  which  she  was  lost  to  the  assured,  aa  to 
liim  she  became,  by  the  act  of  the  defendant,  a  "total  loss, "  and  the  company 
was  held  liable.  In  Titus  v.  Trmtrance  Co,,  81  N.  Y.  419,  the  court  lays 
down  the  rule  that  If  the  company,  after  knowledge  of  the  forfeiture,  by  any 
iiesrotiations  recognize  the  rontinued  validity  of  the  policy,  or  require  the  in- 
sured to  do  some  act  or  incur  some  expense,  the  forfeiture  is  waived.  .  But 
the  facts  found  In  this  case  do  not  show  any  such  reo(^nition  of  liability  by 
the  defendant.  Alt  it  did,  as  appears  from  the  findings,  was  to  take  care.of 
and  dispose  of  the  ))roperty,  as  provided  in  the  policy,  for  the  benefit  of  all 
concerned,"  which  whs  expressly  declared  in  the  policy  not  to  be  a  waiver. 
A  waiver  cannot  be  Inferred  from  silence.  The  company  was  not  bound  to 
do  or  say  anything  to  make  the  forfeiture  effectual.  It  may  wait  until  the 
claim  ia  made  under  the  policy,  and  then  allege  the  forfeiture  in  defense  of  a 
suit  on  the  policy.    Titu$  v.  Insurajiee  Co.,  81  N.  Y.  419. 

It  can  hardly  l>e  maintained,  I  think,  by  taking  possession  of  the  property 
for  the  benefit  of  all  concerned,  tbe  defendant  can  be  charged  with  importing 
into  the  contract  a  provision,  in  effect,  insuring  against  damage  by  ice,  when 
the  policy  expressly  exempts  the  insurers  from  liability  resulting  from  that 
cause,  .if  there  is  any  mistake  or  carelessness  of  the  agent  in  holding  this 
property,  it  is  not  available  in  an  action  to  enforce  this  policy.  We  see  no 
principle  in  the  doctrine  of  estoppel  which  made  the  defendant  liable  for 
dnmage  by  ice,  which  is  by  the  policy  expressly  exempted  from  the  risk,  simply 
because  it  took  possession  and  disposed  of  this  cargo  for  the  benefit  of  aU 
concerned,  under  tbe  language  of  the  policy.  Handen  t.  Cooper,  116  K.  Y. 
288.  22  K.  E.  Bep.  212. 

Nor  do  we  think  the  defendant,  under  the  findings  and  exceptions  in  this 
case,  can  be  charged  with  a  conversion  of  this  cargo,  or  a  wrongful  retention 
ot  the  same,  under  the  second  cause  of  action  set  out  in  the  phiintifl's  com- 
plaint.  The  referee  finds  that  it  was  provided  in  the  policy  of  insurance  that, 
in  case  of  loss  or  misfortune,  it  should  be  the  duty  of  the  captain  and  crew 
of  the  boat,  or  those  having  command,  to  use  the  utmost  diligence  and  atten- 
tion to  save  tbe  property  until  some  agent  uf  the  defendant  should  arrive, 
and,  upon  his  arrival,  to  assist  him  in  the  care  and  saving  of  tbe  property, 
and  that  n^ligence  so  to  do  would  render  the  policy  void;  that  there  could 
be  no  abandtmment  of  the  subject  insured;  and  that  the  acts  of  the  insurers 
or  their  agent  in  recovering,  saving,  or  disposing  of  the  property  insured 
tbereby  Bbould  nxA  be  considered  as  a  waiver  or  acceptance  of  an  ^ndon- 
mont.  or  as  affirming  or  denying  any  liability  under  said  policy,  but  that  such 
act  ^konld  be  considered  as  done  for  the  benefit  of  all  concerned,  wltboot 
prejadioe  to  the  rights  (rf  either  party.  The  referee  finds  that  the  plaintiff 
was  present  when  the  defendant  tocA  and  disposed  of  the  cargo,  and  made  no 
objections;  and  that  whatever  the  defendant  did  in  caring  for,  saving,  and 
selling  the  cargo  was  assumed  to  be  done  by  virtue  and  in  pursuance  of  the 
prorisicms  of  the  policy,  and  for  the  benefit  of  all  oonoerned.  It  will  be  seen 
that  tho  right  and  duty  of  tbe  defendant  to  take  and  dlspoae  of  the  cargo  did 
not  alone  depend  upon  tbe  defendant's  liability,  as  insurers,  for  the  valna  of 
t  he  cargo,  bat  that  right  attached  in  case  of  loss  or  miafortane  to  the  eargo. 
Thna*  wUle  the  alternate  rights  and  liabilities  oi  the  parties  under  the  polTcgr 
remained  nadetmrmined,  the  defendant  was  cfaar|^  with  the  duty  of  reoorer- 
T.lON.T.s.no.2 — 14 
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Ing.  saTiag,  and  disposing  of  the  prqjerty  insured  for  the  beneflt  of  aU  oo 
oeraed.  This  dearly  gare  fehe  defendsnt  the  right  of  possessioot  and  nnd 
the  erraclse  of  that  right  he  tookpossoBslon  of.  and  delivered  to  the  plainti: 
tlie  Hnltijnred  part  of  the  cargo,  wbldi  iras  aceepted.  The  balance  of  tl 
cazgo  the  referee  finds,  and  we  ttdnk  properly,  tbe  deCeedant  sold  under  ai 
In  parsDsnce  of  the  authority  given  in  the  policy  ct  saving  or  dlspoBing 
tbe  pK^MTty,  and  that  In  doing  that  tbe  defendant  acted  as  tbe  agent  of  ii 
idainUff. 

We  find  no  «Tor  committed  Iqr  the  learned  referee  in  hisconeluslonsof  b 
from  the  facts  foand.   Tike  judgment  must  therefore  be  aflBrmed,  with  oosl 
All  ocmcnr. 


Babtlbtt  v.  Bunn. 

(Suprmw  Court,  OmmU  Term^  Third  Department.  May  86, 1800.) 

WxnnsB— PamLBQcD  CoKKOincAnoNs— Attobnbt  xfd  GLiBirr. 

A  conunuclcatioa  by  plaintiff  to  his  attorDeT,for  the  purpose  ot  its  publication 
defendant,  is  not  privUeeed,  under  Code  Civil  Proa  N.  t.  |  88&  prolublting  an  i 
tomey  to  mflolose  a  communlcaiUon  made  hie  olieat  to  him  fa  titm  ooone  of  1 
pndesslon^  emploTment 

Appeal  from  Montgomery  ooun^  court. 

Action  by  Emily  B.  Dartlett  against  T.  Bomeyn  Bunn.   Plaintiff  appes] 
For  other  litiKation  between  tbe  eaiue  parties,  see  8  N.  Y.  Supp.  155. 
Argued  before  Liubhbo,  P.  J.,  and  Lani>on  and  Matham,  JJ. 
JET.  D.  Maanoell,  for  appelhint.   C  8.  NUbat,  for  respondent. 

ICAYnAH,  J.  Appeal  from  the  judgment  of  tbe  Montgomery  ooanly  con 
reversing  a  jadgroent  of  a  justice  of  the  peace.  The  action  was  for  mon 
had  and  received  by  defendant  for  the  plaintiff.  Tbe  answer  was  a  denii 
and  a  further  allegation  that  ail  the  money  received  by  defendant  for  plunt: 
was  paid  out  by  defendant  at  plaintiffs  request,  on  tils  liabilities.  On  tl 
trial  the  plaintiff  introduced  evidence  tending  to  show  that  the  defendant  hi 
harvested  and  sold  hay  from  lands  of  which  the  plaintiff,  defendant,  and  oi 
era  were  tenants  in  common,  and  that  all  tbe  proceeds  of  the  fany  the  defen 
aat  bad  paid  out  in  taxes  on  the  common  property,  and  insurance  on  the  ba 
eniept  16  cents.  The  plaintiff  contested  tbe  defendant's  authority  to  pay  Cl 
tazee,  on  the  ground  that  she  had  not  unthorlzed  sncb  payment.  To  pre 
authority  in  fact  from  plaintiff  to  defendant,  tbe  defendant  called  one  L,  j 
Stevens,  who  was  an  attorney  at  law;  whs  doing  some  of  plaintiff's  buaine 
in  the  settlement  and  management  of  this  joint  estate.  The  defendant  tb< 
asked  the  witness,  in  various  forms,  if  plaintiff  had  directed  him  to  tell  d 
fendant  to  pay  t^e  taxes  out  of  tbe  proceeds  of  this  hay.  This  was  object 
to  by  the  plttintifT,  on  tlie  ground  that  it  was  privileged;  and  the  objectii 
was  sustained,  and  the  answer  excluded.  The  justice  rendered  judgment 
favor  of  the  pliUntiff  and  against  the  defendant  for  018.57,  and  costs.  T 
connty  court  reversed  that  judgment,  and  from  the  judgment  entered  np< 
Bucb  reversal  tbe  plaintiff  appeals  to  this  court. 

Whether  the  defendant  was  authorized  to  pay  the  taxes  on  this  comm< 
property  out  of  tbe  share  of  the  proceeds  of  tbe  bay  belonging  to  the  plaint 
was  a  material  question  in  this  case,  and,  as  the  testimony  offered  bore  < 
redly  upon  that  point,  if  competent,  its  exclusion  was  error  for  which  t 
county  court  properly  reversed  the  judgment  of  the  justice.  The  rule 
common  law  was  well  settled  that  confidential  communications,  made  to  ; 
attorney  by  a  client,  relating  to  a  matter  in  which  he  was  employed  or  actii 
as  attoniey,  were  privileged,  and  could  not  be  given  In  evidence.  The  sn 
stance  of  this  rule  was  that  all  communicatrons  made  by  a  client  to  his  oou 
sel  for  the  purpose  ot  professional  advice  or  assistance  are  privileged,  wbett 
tbey  relate  to  a  suit  pending  or  contemplated^  or  to  any  other  matter  pra; 
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for  such  advice  und  aid,  {WilUamt  t.  FiUsh,  18  N.  T.  551;)  and,  wheuever 
the  communication  made  relates  to  a  matter  so  connected' with  the  emploj- 
meat  as  to  afford  presumption  that  It  was  the  ground  of  the  address  by  the 
client,  then  it  is  privileged  from  disclosure,  {JBritton  v.  Lorem,  45  K.  Y.  51; 
Bacon  t.  Frishw,  80  N.  Y.  394.)  So  a  conversatiob  heard  by  an  attorney  be> 
tween  bis  client  and  another,  relating  to  the  business  in  which  the  attorney 
is  engaged  for  his  client,  is  privileged.  Root  v.  WrighU  84  N.  T.  72.  And 
the  substance  of  this  rule  is  enacted  in  section  835  of  the  Code  of  Civil  Pro- 
cedure, us  follows:  "An  attorney  or  counselor  at  law  shall  not  be  allowed  to 
disclose  a  communication,  made  by  bis  client  to  him,  or  his  advice  given 
thereon, in  the  course  of  his  professional  employment."  But  this  prohlbitioa 
may  be  waived  by  the  client,  and,  when  the  communication  ia  made  for  th& 
purpose  of  its  publication  or  communication  to  another,  it  necessarily  loses- 
iti  privileged  character,  and  section  886  of  the  Code  provides  expressly  for 
such  waiver.  It  follows,  Uie^ore,  Uiat  when,  from  the  very  nature  of  th» 
communication,  it  was  designed  by  the  author  for  another,  and  to  l)e  com- 
municated to  snch  otber.it  loses  its  eharacter  as  privileged.  In  Re  Colman't 
Wm,  111  K.  Y.  220.  19  N.  E.  Bep.  71,  where  the  attorney  who  drew  a  will 
was  requested  by  the  testator  to  subscrllM  it  as  a  witness,  it  was  held  to  be  a 
waiver  of  the  privilege;  for  the  reason  that,  by  the  very  nature  of  the  com- 
munication made  by  the  testator,  he  had  made  it  the  duty  of  the  attorney  to 
disclose  the  communication  made  to  bim  on  the  probate  of  the  will.  In  the- 
case  at  bar  the  question  propounded,  the  answer  to  which  was  excluded  by 
the  justice,  related  to  a  communication  required  by  the  plaintiflE  to  be  made 
public,  — at  least  to  be  communicated  to  the  defendant;  and.  if  we  should  a»- 
tuflie  that  the  witness  was  the  attorney  for  the  plaintiff  in  this  matter,  (which, 
by  the  evidence  is  by  no  means  certain.)  still  it  id  quite  clear  that,  whatever 
obligation  to  set-recy  might  be  imposed  by  that  relation,  it  was  expressly 
waived  when  the  communication  was  directed  to  be  made  to  the  defendant. 
The  learned  county  judge  was  right  in  reversing  the  judgment  for  the  rejec* 
tion  of  this  offered  evidence  and  the  judgment  of  tlie  county  court  must  for- 
tbat  TOHon  be  affirmed,  with  oostsl  All  concur. 


Yolk  c  Livingston. 

(Supreme  Court,  General  Term,  Third  DepartmmL  Mmj  M,  1800.) 

AppBAi^Ramnr— Wbioht  of  Ettdbnob. 

Wbere  plalntUTs  oontentiOD  in  an  aoUon  for  personal  injuries  is  supported  by 
three  witnesses,  whose  testimon;  is  denied  by  seven  witnessee  for  defendaat^  ft 
verdlot  for  plaintiff  will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Rensselaer  county. 

An  action  by  Otto  Volk,  an  infant,  by  Willielmina  Yolk,  his  guardian  ad 
litem,  against  Johnson  Livio>{8ton,  as  president  of  tbeKationalExpress  Com- 
pany, to  recover  for  personal  injuries  received  through  the  alleged  negligence 
defendant's  servant.  There  was  a  verdict  for  plaintiff  for  $150.  from 
Uie  judgment  entered  thereon  defendant  appeals. 

Argued  before  I<kaksed,  F.  J.,  and  Landon  and  Mayham,  JJ. 

Warrm,  Pattsnon  A  &ambeil,  for  appellant.  Herritt  db  Ryan,  for  respond- 
ent. 

Matbam*  J.  The  plaintiff,  while  driving  a  team  on  one  of  the  streets  of 
Troy,  was,  by  reason  of  a  collision  between  his  vehicle  and  one  of  the  defend- 
ant's, thrown  from  his  seat  to  the  pavement,  and  suffered  a  fracture  of  both 
his  arms.  For  that  injury  he  brings  this  action  against  the  defendant,  and 
at  the  Rensselaer  circuit  recovers  a  verdict  for  9150,  on  which  judgment  was 
entered,  and  the  defendant  appeals  to  this  court.  At  the  conclusion  of  the 
evideoce,  the  defendant  asked  the  trial  judge  to  nonsuit  the  plaintiCt  on  th» 
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groand  that  the  accident  did  not  occur  through  ttie  negligence  of  t!ie  defend 
ant;  also  Uiat  the  evidence  showed,  beyond  contradiction,  that  the  acciden 
did  occur  throagh  the  plaintiff's  negligence;  also  that  theevidencesliowsUia 
the  accident  occurred  by  reason  of  the  plaintiff's  neglect  to  obey  the  law  o 
the  road;  also  that  the  plaintiff  has  sbowu  no  cause  of  action.  The  moUoi 
was  denied,  and  the  defendant  excepts. 

No  other  exception  seems  to  have  been  taken  at  the  trial,  and  the  defendan 
seeks  to  reverse  the  judgment  on  that  exception,  and  on  the  ground  that,  froo 
all  the  evidence  in  the  case,  the  verdict  ts  against  the  clear  weight  of  evidence 
and  wholly  unsupported  by  it.  On  the  trial  the  plaintiff  introduced  tlire 
witnesseflt  oil  of  whom  testify,  in  substance,  that  at  the  time  of  the  acciden 
plaintiff  was  driving  a  horse  attached  to  some  kind  of  a  delivering  wagun  fo 
merchandise,  and  while  passing  down  Third  street,  at  a  moderate  rate  o 
speed,  near  Jefferson  streetthe  defendant's  team,  hitched  toau  express  wagon 
and  driving  at  a  rnpid  rate  of  speed,  collided  with  the  plaintiff's  wagon  wit 
Buch  violence  as  to  precipitate  the  plaintiff  from  his  seat  on  the  wagon  to  tli 
pavement,  bieaking  both  his  arms.  At  the  time  of  this  collision  the  plaintii 
and  fafs  witnesses  claim  that  he  was  near  the  middle  of  Third  street,  and  tiiat 
furniture  wagon  was  on  his  right,  and  nearly  opposite ;  that  the  express  wagoi 
**came  along,  driving  fast,  and  drove  right  Into  the  wagon  in  which  the  boy 
were.**  All  the  plaintiff's  witnesses  agree  that  the  plaintiff  wascomingdow 
Tblnl  street  near  Jefferson,  Intending  to  turn  to  the  left  up  Jefferson  street 
that,  just  before  reaching  Jefferson  street,  plaintiff  turned  to  the  left  to  pas 
a  furniture  wagon  which  was  going  in  the  same  direction;  and  that  at  th 
time  of  the  collision  he  was  at  least  ten  feet  from  the  curb-stone  on  his  lefl 
The  defendant  introduced  seven  witnesses,  who  speak  with  more  or  Iras  cei 
tainty  as  to  the  occurrence,  some  of  whom  deny  that  the  defendant's  tear 
was  moving  rapidly,  the  driver  testifying  that  his  wheel  was  within  thre 
feet  of  the  carb  on  hfs  right  as  he  was  passing  Into  and  up  Third  street  at  th 
time  of  the  collision,  and  the  plaintiff  was  driving  rapidly,  and  the  defendant' 
team  was  about  stopped  at  the  time  of  the  injury.  There  is  therefore  aplai 
conflict  between  the  testimony  given  by  plaintiff's  witnesses  and  that  give 
by  some  of  the  witnesses  offered  by  the  defendant,  and  the  court  left  it  m  tti 
jury  to  determine  who  was  correct. 

It  is  the  spirit  and  theory  of  our  judicial  system  that  in  actions  at  law  du 
puted  questions  of  fact  shall  be  determined  by  a  jury;  and  when  there  is 
clear  dispute  upon  a  question  of  fact,  with  conHicting  evidence,  It  is  the  dot 
of  the  trial  court  to  send  such  questions  to  the  jury;  and  ordinarily,  in  auc 
cases,  where  there  has  been  no  error  of  law  or  misdirection  by  the  judge,  tii 
verdict  of  the  jury  will  not  be  disturbed  by  the  appellate  court.  But  the  ml 
that  disputed  questions  of  fact  belong  exclusively  to  the  jury  is  not  of  univei 
sal  application;  and,  when  there  Is  such  a  clear  and  manifest  preponderanc 
of  evidence  against  the  verdict  as  to  evince  pHSsion  or  prejudice  on  the  pa] 
of  the  jury,  the  court  may  set  the  verdict  aside  as  clearly  aftainat  the  weigl 
of  evidence.  In  Culhane  t.  Railroad  Co.,  67  Barb.  562,  the  court  a^  asid 
the  verdict,  ns  against  the  weight  of  evidence,  where  five  uniropeacbed  wi 
nesses  swore  to  a  fact  positively  against  the  verdict,  and  two  in  support  ( 
their  findings.  But  the  court,  in  that  case,  recognizes  the  fact  that  evident 
must  be  weighed,  and  not  counted.  In  other  words,  tbe  jury  must  take  inl 
account  the  appearance  and  demeanor  of  the  witnesses,  their  opportunity  1 
know  the  facts  tn  which  they  testify,  and  that  the  number  of  witnesses  on 
side  could  not  necessarily  control  in  the  consideration  of  the  jury.  In  reviev 
ing  the  verdict  of  the  jury  on  disputed  questions  of  fact,  the  court,  on  appea 
also  takes  into  account  the  superior  advantage  of  the  jury  in  judging  of  ti 
truth  of  the  stories  of  the  witnesses,  by  reason  of  the  inopportunity  to  o\ 
serve  the  demeanor  of  the  witness  while  giving  testimony, — aprivile^i 
great  value  in  Judging  of  the  truth  of  the  story  of  a  witneas»  and  one  nut  ei 
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Jf^ed  hj  the  appellate  court.  Henoe  the  apparent  numerical  preponderance 
ot  witnesses  against  the  verdict  of  the  jury  i^II  not  always  justify  the  appel- 
late eonrt  In  setting  aside  a  verdict.  The  rule  upon  tiiis  subject  seems  lo  he ' 
tint  the  verdict  will  not  be  set  aside  whra  there  !a  evidence  to  support  it,  un- 
less the  preponderance  of  proof  against  it  is  so  manifest  as  to  create  a  well- 
grounded  reason  to  helleve  tiiat  it  was  the  result  of  passion  or  prejudice. 
[eo^frey  v.  Jfowr.  66  K.  T.  250-252;  Breman  t.  Railroad  Co.,  8  X.  Y. 
Bopp.  716;)  and  the  verdict  will  not  be  set  aside  unless  the  most  satisfactory 
lesson  is  shown  therefor,  {Probtt  t.  Delamater,  100  N.  T.  267,  3  E.  Bep. 
184;  Potuflns  y.  VWaffeqf  Saratoga  Springs,  104  N.  Y.  459, 11 K.  E.  Bep.  ^; 
Cahm  V.  ffUton,  106  N.  Y.  522. 18  K.  E.  Rep.  339.)  In  order  to  justify  the 
setting  aside  (rf  a  verdict,  there  most  be  a  clear  preponderance  ot  evidence  on 
the  side  of  the  appellant.  Chaw  v.  Belding,  1  N.  Y.  Sapp.  48.  Testeil  by 
these  rules,  ve  do  not  see  how  this  verdict  can  be  set  aside,  or  this  judgment 
reversed,  on  the  ground  that  the  verdict  is  against  the  evidence.  The  oaso 
was  fiihrly  presented  to  the  Jury  by  the  trial  judge,  the  duty  of  the  parties 
nesting  upon  the  street  expIiUned,  the  rule  of  law  governing  actions  fOr  neg- 
ligence fnlly  stated,  and  the  plaintiff's  burden  of  proof  dearly  presented ;  and 
no  exoqitions  were  taken  to  the  charge;  and  there  Is  nothing  in  the  amoaot 
of  the  verdict  which  indicates  passion  or  prejudice  on  the  part  of  the  jury. 
The  judgment  most  be  affirmed,  with  costs.   All  concur. 


Ooz  o.  Albany  BBBwina  Go.  * 
(Su2>rem«  Court,  Oeneral  Term,  Third  DepartmenL  May  ao,  18M.) 

PsnOIFAI.  AXD  AOBST— AcqaiBSOBNCB  IK  AOBNT'B  AOTS. 

Wltere,  pursaaat  to  a  written  invitattos,  a  laborer  goes  to  defendant's  offloe  for 
■enloe,  finds  ^ere  a  person  assuming  to  employ  hands,  is  engaged  by  him  for  one 
year,  and  pot  to  work,  and  the  service  ooatinoes  for  several  weeks  to  the  knowl- 
edge of  the  firm's  general  superintendent,  such  laborer  may  assume  that  the  per- 
son who  employed  nlm  was  authorized  to  do  so;  and  private  instructions  to  snoh 

erson  not  to  employ  labor  for  more  than  one  day,  unknown  and  uacommuiiioatad 
the  laboier.  wiU  not  relieve  the  firm  from  liablii^  on  the  oontraot. 

Appeal  from  Albany  county  court. 

AcUon  by  Luke  Cox  against  the  Albany  Brewing  Company.  Defendant 
appeals.   For  appeal  from  judgment  of  nonsuit,  see  6  N.  Y.  Sapp.  841. 
Argued  before  Lbabhkd.  F.  J.,  and  Landoh  and  Mathah,  JJ. 
De  Witt  A  Spoor,  for  appellant.   Chan  A  Del^ntjf,  for  respondent. 

If ATHAU.  J.  This  is  an  appeal  from  a  judgment  of  the  Albany  connty 
eonrt.  rendered  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  also 
from  an  order  of  the  county  court  denying  a  motion  for  a  new  trial,  upon  the 
judge*8  minutes.  The  action  is  upon  an  alleged  contract  by  the  defendant 
for  the  labor  of  the  ptiiintiff  in  the  defendant's  brewery  for  one  year,  at  the 
rate  of  two  dollars  per  day,  which  the  plaintiff  alleges  the  defendant  broke  by 
discharging  him  from  Its  employment  before  the  expiration  of  the  term.  The 
defendant  denies  the  making  of  the  contract;  and  the  principal  contention 
is,  was  the  plaintiff  employed  by  thedefendantto  work  by  a  contract  or  agree- 
ment binding  upon  the  defemlant?  The  jury  found  for  the  plaintiff,  and  a 
judgment  was  entered  upon  their  verdict,  and  from  that  judgment  the  defend- 
ant appeals. 

The  jury  having  found  for  the  plaintiff  upon  the  disputed  question  of  fact, 
as  to  whether  or  not  there  was  an  agreement  between  the  parties  that  the 
plaintiff  was  to  work  for  a  year,  and  also  that  there  was  a  breach,  and  dam- 
ages resulting  therefrom,  their  finding  should  be  upheld,  unless  there  was 
soiae  error  committed  ou  the  trial  upon  queatians  of  law.  It  is  insisted  on 
Uie  part  of  Uie  appellant  that,  as  matter  of  law,  no  binding  contract  upon  the 
defendnnt  was  proved,  as  there  was  no  affirmative  proof  on  the  part  of  the 
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plaintiff  that  Gr^.  with  whom  the  plaiotlff  claiios  to  have  oontrsctad,  wai 
the  duly-authorized  agent  of  the  defendant  to  employ  hands  for  more  than  one 
day  at  a  time;  and  that,  therefore,  if,  as  is.claimed  in  this  case,  he  onployed 
the  plaintiff  for  a  year,  he  did  so  without  the  authority  of  tlie  defendant,  and 
it  is  not  bound  by  ttiat  agreement.  It  is  a  well-settled  and  elementary  rule 
-of  law  that  a  special  agent,  with  limited  powers,  cannot  hind  the  principal, 
where  be  acts  outside  of  the  scope  of  his  authority,  hut  that  rule  is  subject  to 
this  quallficatiOD:  that  where  an  agent  is  intrusted  to  do  a  particular  kind  of 
business  he  becomes,  as  between  the  principal  and  parties  dealing  with  him, 
the  general  agent  for  the  transaction  of  that  business,  and  his  acts,  as  between 
'bis  principal  and  strangers.  In  that  particular  line,  will  bind  the  principal, 
although  be  violate  some  private  instructions  given  by  his  principal,  not 
known  to  the  public.  If,  tlierefore,  it  be  conceded  or  established,  by  the  proof 
In  the  case,  that  Gray  had  authority  to  hire  hands  on  this  work,  that  aatbo> 
ity,  as  between  the  defendant  and  strangers  dealing  with  him  in  that  line, 
would  be  general,  unless  the  limitation  or  qualification  of  his  authority  was 
made  known  to  persons  wliom  he  employed  in  the  service  of  the  defendant. 
In  the  language  of  this  court  In  Cox  v.  Sreioing  Co.,  6  N.  Y.  Supp.  841,  on  a 
former  appeal:  "As  between  the  parties.  Gray  was  the  ostensible  agent  of 
defendant,  and  clothed  with  all  the  power  he  assumed  to  exercise."  The  un< 
disputed  evidence  in  this  case  is  that  the  plaintiff  was  invited  by  a  written 
communication  to  come  to  the  defendant's  brewery  for  service;  that  pursuant 
to  that  request  he  went  there,  and  found  Gray  in  the  oflSce  assuming  to  em- 
ploy handB;.that  he  was  then  and  there  set  at  work  by  Gray,  and  continued 
in  that  service  for  several  weeks,  to  the  knowledge  of  the  general  superin- 
tendent, and  paid  from  time  to  time  for  his  services.  It  is  true  he  was  con- 
tradicted by  Gray  as  to  the  terms  of  the  employment,  but  that  raised  a  ques- 
tion of  fact,  whi^  was  disposed  of  by  the  jury;  and  while  his  continuance  in 
aerviee  tor  that  term  might  not,  and  would  not.  amount  to  a  ratittcatlon  of 
the  special  contract  by  the  defendant,  unless  its  terms  were  disclosed  to  it, 
still  it  was  evidence  bearing  strongly  upon  the  authority  of  Gray,  and  such 
«s  might  be  relied  upon  by  his  employes,  who  had  no  notice  of  any  limitation 
'Qpon-bis  authority.  In  Conove/  Y.  Insuranee  Co.,  1  IS.  Y.  292,  the  court  says: 
"Incorporated  companies,  whose  business  is  necessarily  conducted  altogether  by 
agents,  should  be  nquired,at  thelrperil,  to  see  to  it  that  the  officers  andagents 
whom  they  employ  not  only  know  what  their  powers  and  duties  are,  but  that 
they  do  not  *  *  *  transcend  their  powers.  How  else  are  third  persona 
to  deal  with  them  with  any  degree  of  safety?"  As  was  said  in  this  case,  the 
public  have  "  no  means  of  judging  In  the  particular  Instance  whether  the  ofh- 
«er  is  or  is  not  within  the  prescribed  limits."  LuUt  t.  Inturanoe  Co.,  63  N. 
T.  34;  FMtr  v.  La  Kw,  15  Barb.  323;  DmOer  t.  Innuraaee  Co,,  76  V. 
572. 

Tlie  plaintiff  had  a  right  to  assume  that  the  person  at  the  office*  who  as- 
sumed to  employ  laborers,  had  authority  to  act  in  that  capacity;  and  it  has 
been  held  that  a  jury  may  presume  the  authority  in  such  a  case,  from  an  act 
openly  done  in  ttie  usual  course  of  business,  at  the  office  of  the  company, 
without  the  evidence  of  actual  knowledge  on  tlie  part  of  the  company  or  ita 
directors,  or  of  express  ratiflcatlon.-  We  discover  no  error  in  Uie  chai^  of 
the  judge,  or  In  his  refusal  to  charge,  which  will  Justify  a  reversal  of  this 
judgment.  As  we  have  seen,  any  private  instructions  by  the  manager  of 
ttie  company  to  Gray,  prior  to  the  making  of  the  contract,  that  no  laborer 
should  be  hired  for  a  longer  time  than  for  one  day,  not  known  by  or  commu- 
nicated to  the  plaintiff,  would  not  relieve  the  defendant  from  liability,  m  long 
as  tlie  defendant  permitted  Gray  to  act  for  it  at  the  office  in  the  capacity  of  au 
employer  of  labor.  It  was  not,  therefore,  error  for  the  judge  to  infuse  to 
charge  as  requested  upon  ttiat  point.  The  judgment  and  order  are  affirmed* 
with  costs.   All  concur. 
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AeauuH  iBON-BxiDOB  Oo.  fi*  Waonsr.  Highway  G<»nint8^n6r. 
{Supreme  Court,  General  Term,  TMrd  Department.  Miqr  96^  IBSa) 

taAonoB  TM  Cmz.  Casbs— DisujflSAi. 

Tbe  general  term  oaosot,  od  the  nwUon  of  the  attorney  Kenaral,  dlsmiBs  a  mb- 
miBBion  of  a  oontrorersy  intended  to  estabtiah  tbe  right  of  tbe  sole  blgbway 
oonunUaioner  of  a  town  to  make  a  oootract  for  tbe  boilaing  of  a  bridee,  on  tbe 
ground  tbat  certain  commfssionerB  appointed  by  the  supervisors,  and  claiming  tbe 
rigbt  to  make  anoh  contract,  were  not  paities  to  Uw  lobmiaaioB,  and  tbat  sndL 
commiasionera  might  be  bound  by  tbe  deeieioD. 

Case  sabmltted  on  agreed  statement. 

Action  hy  the  Berlin  Iron-Brii^  Gompsny  ngainst  Joseph  E.  Wa^er, 
Mghwaj  commlasfoner.  Tbe  attorney  general  moves  to  dismlsB  the  snbrnis- 
atoo. 

Argued  before  Lbarmsd,  P.  J.,  and  Lasoos  and  Mathau.  JJ. 
A.  Z>.  Watea,  for  plaintiff.   George  S.  Jfal&y,  for  defendant 

Lbabnkd,  p.  J.  This  ts  a  submieslon  without  action.  The  MttonKj  gen* 
«ral>  who  l3  not  a  party  to  the  submission ,  moves  tbe  court  to  dismiss  tbe  case 
m  the  ground  that  it  is  a  oollusive  submission,  and  that  it  is  intended  to  e»- 
tablish  the  right  of  defendant  to  make  a  contract  for  tbe  iHiilding  of  the 
toidge.  The  attorney  general  alleges  tbat  certain  commissioners  appointed 
by  tbe  supervisors  claim  tbe  right  to  make  such  contract,  and  claim  tbat  the 
defendant  above  named  is  not  authorized  to  contract.  The  attorney  general 
arges  tbat  these  oommfasioners  are  not  parties  to  this  submission,  that  there 
Is  really  no  controversy  between  those  who  are  parties  thereto,  and  tbat  a  de- 
cision between  them  may  be  a  precedent  which  will  control  tbe  question  ol 
right  whenever  it  may  be  raised  by  the  commissioners  aforesaid.  It  has  also 
appeared  in  ttie  coarse  of  tbe  argument  tbat  thobe  commissioners  have  made  a 
eontract  with  aD<rther  company  for  tbe  building  of  the  bridge.  The  parties 
to  this  sabmlBSion.  on  the  contrary,  assert  that  it  was  made  in  good  ftUth,  and 
with  a  desire  to  ascertain  their  own  rights,  and  that  they  have  offered  In  aev- 
enl  ways  to  permit  the  said  commissioners  to  take  part  herein. 

We  do  not  think  that  we  can,  on  tbe  motion  of  the  attorney  general,  refuse 
to  bear  this  case.  He  has  no  standing  in  court,  Hnd,  so  far  as  we  see,  would 
have  none  even  if  the  said  commissioners  had  aright  tointerfere.  They  have 
taken  no  steps  to  bring  themselves  into  this  controversy,  directly  or  indirectly. 
The  plaintiff  above  named  eould  have  sued  the  defendant  on  the  contract,  and 
to  Boeh  an  action  those  commissioners  need  not  have  been  parties.  Tliis  sob* 
mission  is  but  a  substitute  fw  an  action,  in  order  that  tbe  deoisioa  IM  more 
expeditious.  As  to  the  efTect  of  a  decision  on  the  alleged  rights  of  the  said 
cominissloners,  we  have  nothing  to  say.  They  are  not  parties  or  privies,  and 
generally  none  but  parties  and  privies  are  bound  by  a  decision.  We  decline 
to  diimiss  the  submission,  or  to  refuse  to  hear  the  argument:   All  concur. 


JUHOB  t.  HaTTQ. 

(Supreme  Court,  Oeneral  Term,  First  DepartmmU.  May  88, 1800.) 

Ikzur-IiraTBDcnoxs— Conclusions  tbou  Evidbitob. 

In  an  action  for  breach  of  an  alleged  oontraot  of  Urtag  for  a  year,  a  charge  tbat 
'■ttw  ttAr  Inference  from  tbe  tetUmony  tn  tbe  case  is  that  the  bettoing  of  hto 
^]l^nt{1^8]  condition,  in  bis  [plwintiff'sj  opinion,  was  not  so  much  the  inorease  of 
Ci^OO  a  week  in  the  salary,  but  was  to  be  a  contract  for  employment  for  one  year, " 
ta  not  objectionable  as  stating  that,  as  a  matter  of  law.  It  must  be  Inferred  that  tbe 
contract  was  for  a  year,  where  tbat  part  vt  the  charge  Immediate  following  r» 
hearsea  tbe  evldenoe  as  to  tbe  employment,  and  leaves  tbe  question  to  ttie  jocy, 
aadtho  Judge  exfiremij  dlsoUlas  any  intention  of  charging  that  such  lofereaos 
most  be  drawn. 

Appeal  fron  elreult  court.  New  Todt  oount^. 
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Action  by  Walter  Jange  against  John  Hang  for  an  alleged  breach  of  a  con- 
tract of  employment.   Jadgment  was  entered  on  a  veidict  for  plaintiff,  and 

defendant  appeals. 
Argued  before  Tan  Brunt,  P.  J.,  and  Baktlett  and  Barrett,  JJ. 
fftorge  C.  Comstoek,  for  appellant   John  Fianken?ieitner,  for  respondent. 

Van  Brunt,  F.  J.  This  action  was  brought  to  recover  damages  for  aa 
alleged  breach  of  a  contract  of  employment.  The  plaintiff  claimed  that  be 
was  hired  for  one  year,  and  that  he  was  discharged  without  sufficient  cause. 
The  defendant  claimed  that  he  had  employed  the  plaintiff  by  the  week,  and 
therefore  had  the  right  to  discharge  him  at  the  end  of  any  week;  and  also 
that,  even  if  he  had  hired  him  by  the  year,  he  had  discharged  him  for  a  good 
and  sufficient  cause.  The  parties  gave  evidence  tending  to  establish  their 
various  claims;  and  the  jury,  under  the  charge  of  the  learned  judge  who  pre- 
sided at  the  trial,  found  a  verdict  for  the  plaintiff.  The  appellant  claims  that 
this  result  was  occasioned  by  a  portion  of  the  judge's  charge  which  was 
duly  excepted  to;  which  exception  presents  the  sole  ground  of  ^peal.  For 
the  purpose  of  showing  the  injury  occasioned  to  the  defendant  hf  the  alleged 
erroneous  chaise,  the  appellant  claims  that  there  was  a  preponderance  of 
evidence  in  favor  of  the  defendant.  This  point  we  do  not  think  it  necessary 
to  examine,  because,  upon  examination  of  the  proceedings  upon  the  trial  as 
the  case  was  finally  submitted  to  the  jury,  we  Bnd  no  error,  except,  perhaps, 
the  plaintiff  was  held  in  some  respects  to  a  too  stringent  rule  in  respect  to  bis 
proof.  The  learned  judge  charged  that  "the  fair  inference  from  the  testimony 
in  the  case  is  that  the  bettering  of  his  [respondent's]  condition,  in  his  [re- 
spondent's] opinion,  was  not  so  much  the  increase  of  $2.00  a  we^  in  the 
salary,  but  was  to  be  a  contract  for  employment  for  one  year. "  It  is  claimed 
by  the  apfKllant  that  this  was  an  instruction  to  the  jury  that,  as  matter  of 
law,  this  Inference  must  be  drawn.  That  this  was  not  so  Intended  by  the 
judge  is  evidenced  by  tliat  part  of  the  charge  immediately  succeeding,  where 
the  court  rehearses  the  evidence  upon  the  subject  of  employment*  and  leaves 
the  question  for  the  jury  to  decide  upon  the  evidence;  and,  when  his  atten- 
tion is  called  to  tlils  language  at  the  close  of  the  cliarge  by  the  aptiellant's 
counsel.  It  is  distinctly  stated  that  all  that  was  intended  to  be  stated  was  that 
it  was  so  claimed.  This  remedied  any  difficulty,  if  there  was  any,  and  the 
jury  could  not  have  possibly  had  any  other  idea  than  ttiat  the  question  was 
one  for  tliem  to  decide  upon  tlie  evidence.  We  do  not  think,  therefore,  that 
any  error  appears  upon  tliis  record  calling  for  a  reversal  of  the  judgmeoL 

Judgment  and  order  appealed  from  affirmed,  with  costs.  All  concur. 


StBBH  St  OJ.  «.  USIKLEHAH. 
{Supreme  Court,  General  Tsmi,  Third  DepartmenL  Ifoj  98,  t890L) 

bnrASCT— VOIDABLB  COMTKACT. 

A  porchase  of  Roods  by  an  Infant  for  the  irarposes  of  his  bnslnew,  not  Mag 
oleany  to  his  disadvantage,  is  not  yoUA^  but  only  voidable. 

Appeal  from  Albany  county  court. 

The  defendant,  an  Infant,  carried  on  for  three  years  a  store  in  Gohoes,  for 
the  sale  of  hats  and  caps.  In  June,  1883,  he  purchased  hats  and  caps  of  the 
plaintifh,  amounting,  at  the  agreed  price,  to  $194.25,  and  placed  them  wiUi 
his  stock  in  his  store.  He  did  not  pay  the  plaintiffs.  In  Decembw,  1883,  be 
made  a  seneral  assignment  of  his  stock  in  trade,  including  aeonsideralde  por- 
tion of  uie  hats  and  caipa  bought  of  the  plaintiilS,  for  the  benefit  of  creditors. 
The  plaintiffs  commenced  thu  action  before  a  Justin  ttf  the  peace,  and,  alleg- 
ing fraud,  procured  an  attachment,  and  levied  uponthestock.  Thedeffendaat 
appeared  by  guardian  upon  the  trial,  and  alleged  and  proTod  his  iutaQ<7. 
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The  plaintiffs  recovered,  and  this  appeal  is  from  a&  affirmance  of  the  Judg- 
ment 1^  the  county  court. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Mayhah.  JJ. 

Htnry  A.  Strong,  for  appellant.   Dople  d*  Fitta,  for  respondents. 

Landon,  J.  This  action  was  prematurely  brought.  The  contract  was  not 
for  necessaries,  and  therefore  was  not  obligatory.  It  was  not  clearly  to  the 
disadTanUige  of  the  infant,  and  therefore  was  not  void.  It  was  of  an  uncer- 
tain nature  aa  to  benefit  or  prejudice,  and  therefore  was  voidable.  2  Kent, 
Comm.  236;  CTiapin  v.  Shafer,  49  N.  Y.  401;  Henry  v.  Root,  33  K.  Y.  526; 
Sparman  v.  Keitn,  83  N.  Y.  245.  But,  while  the  defendant's  infancy  con- 
tinued, he  was  incapable  of  affirming  or  disaflirmiug  It.  He  has  his  election 
after  becoming  of  age.  Beardsley  v.  HotchhUs,  96  N.  Y.  201, 211 ;  Walsh  v. 
Powtrs,  43  K.  Y.  and  cases  supra.  The  defendant  was  still  an  infant 
when  this  action  was  tried.   Judgment  reversed*  witti  costs.   All  concur. 


PsoPLB  KB  r$l,  MoCk>BHACK  «.  Fbbnch  st  ol.,  PoUce  Commissioners. 
(Supreme  Courts  General  Term,  First  Department,  May  28, 1890.) 

MmnOIPAL  COBPOBATIOKS— DiSOHAROB  OP  PoUCEMAN. 

The  action  of  the  police  commisstonen  in  discharging:  relator  will  not  be  dls- 
torbed  on  certitimri  where  the  iDtorioation  charged  is  proved  by  several  witnesses 
and  relator^  defanse  that  liia  coadltion  resulted  from  taldnff  mediolne  presoribed 
by  a  phrsiolui  is  supported  only  by  a  oertiflcate  of  tlie  physician  that  he  prescribed 
for  relalor**a  mixture  containing  ohlOTOform, "  the  presonpticnt  not  being  prodnoed. 

Certiorari  hj  Fatridk  McCormack  to  review  the  action  of  Stephen  B. 
French  and  otherst  constituting  the  board  of  police  commissJonerB*  diaeha^ 
log  rdator  from  the  police  force. 

Argued  before  Yam  Brunt,  F.  J.,  and  Babtlbtt  and  Babbbtt.  JJ. 

Bdward  Mackinleyt  for  relator.   Alexander  D.  Keyes,  for  reepondents. 

Barrett,  J.  This  case  comes  directly  within  the  principle  of  People  v. 
Frmch,  110  N.  Y.  494, 18  N.  E.  Rep.  133.  The  relator's  intoxication  was 
clearly  proved  by  a  large  number  of  witnesses.  His  defense  was  that  his 
condition  resulted  from  the  taking  of  medicine  prescribed  by  a  physician. 
The  preecription  was  not  produced,  but  the  physician  certified  that,  "several 
days"  before  the  relator's  trial,  he  had  pre8cril}ed  "for  the  bearer,  Mr.  Mc- 
Cormack, a  mixture  containing  chloroform."  It  seems  that  the  physician 
bad  never  seen  McCormack.  but  that  the  prescription  and  certificate  were 
given  to  otie  McGuire.  who  was  an  acquaintance  of  MoCorraack's,  and  who 
undertook  to  procure  medical  assistance  for  him.  The  entire  story  about  the 
prescription,  and  the  proof  with  regard  to  the  administration  of  a  mixture 
containing  chloroform,  were  too  vague,  and  even  suspicious,  to  carry  convic- 
tion, and  we  think  the  commissioners  were  entirely  justified  in  disregarding 
the  attempted  explanation  on  that  head.  They  were  also  justified  in  reject- 
ing the  relator's  testimony  in  view  of  its  evident  incorrectness  with  regard 
to  mattera  of  detail,  as  to  which  the  accusing  witnesses  could  not  have  been 
mistaken.  These  witnesses  all  testified  that  when  McCormack  was  brouKht 
to  the  station-house  his  clothing  was  dirty  and  dusty,  and  that  he  presented 
the  appearance  of  a  man  who  had  been  engf^ed  in  a  fight.  Yet  the  relator 
declared  that  all  this  was  untrue,  and  that  his  clothing  was  then  as  clean  as 
H  was  at  the  time  of  bis  trial.  The  preponderance  of  testimony  was  decidedly 
against  tbe  rcdator,  and  the  proceedings  should  be  affirmed.  All  concur. 


In  re  Bishop's  Will. 
(AtfHvme  Oowt,  OenenU  T^srm,  TMrdJ^^  May  88^  18Q0l) 

TTInifT  TTmnm  iMiLuaNaa— Sitbmissioh  to  Jobt. 

On  an  Issoe  whether  a  will  was  the  result  ol  nndne  Inflnenoe  on  the  part  of 
taBtator*s  dani^ter,  there  was  evidence  that,  at  the  time  of  its  execution,  testator 
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WBs  87  years  old,  and  feeble  in  mind  and  hoAj;  that  Ills  relations  wltii  his  duRliter 
were  such  that  he  would  avoid  and  hide  from  her,  and  had  described  her  as  being 
**(me  of  the  moat  cold-hearted  dauehters; "  that  testator  had  six  months  {fferton^ 
exeouted  a  vUl  makiag  a  fair  diatnbntton  of  his  property  among  hfa  wifb  and  ohu- 
dren;  that  this  will  came  to  the  poeaessloii  of  the  dai^hter,  who  wrote  testator, 
imploring  him  to  see  her,  so  that  he  might  "look  attnings  in  a  dUferentllght;" 
that,  after  repeatedly  aToiding  her,  testator  had  frequent  Interviews  with  her,  stmie 
of  which  Irritated  hun,  while  others  moved  him  to  tears;  and  that  Uie  will  In  qoea- 
tion  was  then  executed  upon  the  model  of  the  old  one,  with  important  amendmentc 
In  favrar  of  the  daughter  and  Aw  oblldren,  and  to  the  probable  exclusion  of  testa* 
tor*8  favorite  son  and  his  children.  There  was  also  evideuoe  that  testator  had  re- 
marked upon  the  importunity  of  his  daughter,  and  had  stated  that  he  had  to  make 
three  wma  before  he  could  satisfy  her.  Held,  that  the  question  as  to  undue  infia- 
enoe-shoold  have  been  submitted  to  a  jury. 

Appeal  from  surrogate's  court,  Rensselaer  county. 

Cliarlea  B.  Bishop  and  Percy  J.  T.  Bishop  appeal  from  a  decree  admitting 
to  probate  the  will  of  their  deceased  father,  Charles  B.  Bishop. 
Argued  before  Learked,  P.  J.,  and  Landon  and  Mayhax,  JJ. 
Matlmo  HalCt  for  appellants.   B.  M.  MoCl^lan,  for  respondents. 

Landok,  J.  So  fat  as  the  testimony  of  Uie  8Ub8(Mlblng  witnessea  extend;; 
the  Instrument  proposed  for  probate  was  executed  and  published  in  daefomb 
and  la  the  genuine  last  wlU  and  testament  of  the  decedent.  Its  probate  waa 
oontested  upon  thegrouod  that  It  was  made  and  executed  undertbe  undue  In- 
fluence of  Frances  GInatt,  the  daughter  of  the  decedent.  Mrs.  Cluett  and  bei 
children  are  the  chief  beneQciaries  under  the  wtU.  The  alleigation  at  undue 
Influence  is  sought  to  be  supported  by  circumstantial  evidence.  The  diarge. 
in  SQbstance,  Is  that  Mrs.  Clnett  had  the  nioUve.  the  opportunity*  and  au 
mey  victim,  and  by  the  practioe  of  her  arts  and  irresistible  importunities  ae- 
eompIlBhed  her  purposes.  The  instrument  in  question  was  executed  in  Ko; 
vember,  1886.  and  Mr.  Bishop,  the  decednit;,  died  In  June,  1889.  Mr.  Bishop 
was  about  70  yean  of  age  at  the  time  ot  his  death.  He  left  an  estate 
worth  from  •60,000  to  •76.000.  He  left  a  widow  and  three  adult  dilldien 
surviving  him.  Mrs.  Cluett,  bis  daughter,  had  four  children^  the  eldest 
23  and  the  youngest  12  years  of  age.  His  son  Charles  was  40  years  of  age, 
unmarried,  and  resided  with  him.  His  son  Percy  had  a  wife  and  child.  All 
ttved  In  the  of  Troy.  The  surrogate  found  that  the  deeedent  had.  fa 
many  years  before  the  execution  of  the  allied  will,  been  addicted  to  the  peri- 
odical excessive  use  of  intoxicating  liquors;,  also  to  the  use  of  morphine  in 
Tariotts  forms.  The  teatimony  tended  to  show  that  the  decedent,  prior  to  the 
date  ot  the  execution  of  the  will,  was  much  broken  in  mental  strength  and 
vigor.  Always  somewhat  eccentric,  his  eccentricities  increased.  The  deca; 
of  his  mental  powers  was  indicated  by  his  frequent  repetition  to  tbeaame  per- 
sons, in  the  same  interview,  of  the  same  incidents  of  bis  early  life.  It  Is  not 
oontended  tliat  he  did  not  have  Sufficient  mental  strength  to  amount  to  testa- 
mentary capacity. 

The  surrogate  found  that  the  decedent's  son  Percy  Bishop  had  been  lam« 
froui  bis  infancy,  and  waa  upon  that  account  the  object  of  his  father's  speciiii 
afEoction  and  solicitude;  and  that  there  is  no  evidence  other  than  the  alleged 
will  that  there  was  ever  any  esliraogemeat  between  them,  ur  between  the 
decedent  and  Percy's  child,  or  that  there  was  any  change  in  his  feelings  aftei 
the  execution  of  tlie  alleged  will;  and  that  the  decedent  lia^i  expressed  affeo 
tiun  for  Percy,  and  had  expressed  his  intention  to  provide  for  Percy's  child  hi 
he  did  for  bis  other  grandcliildren.  In  May,  1886.  about  six  months  befon 
tlie  execution  of  the  alleged  will,  the  decedent  executed  a  will.  This  will  wai 
drawn  by  Mr.  King,  who  had  long  been  his  legal  adviser.  This  will  wa: 
much  more  favorable  to  Percy  and  his  child  than'  that  under  consideration. 

Ttie  relations  I>etween  Mrs.  Cluett  and  her  father  deserve  notice.  In  i 
letter  addressed  to  her  husband,  ttte  decedent,  speaking  of  Mrs.  Cluett.  aa/vv 
**!  think  she  is  one  of  the  most  cold-hearted  daughters  and  sisters  that  I  evei 
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knew.  I  ban  Mmctiincs  thoogbt  Z  would  never  go  faito  yonr  hoaae  i^in. 
I  would  not,  WM  it  not  for  the  cbildrai.  *  *  •  Fanny  [Mrs.  Gluelt]  drove 
me  oot  of  tte  ehurdi,  and  wants  to  drive  Gliarlie  [the  deeedcot's  son]  out  Of  tbe 
d^.  If  be  goes.  I  go  too,  sure.  X  think  be  has  moto  taonor  and  honesty  than 
allyoor  elerksput  together."  Tbe  testimony  shows  that  the  testator  was  usu- 
ally IrritaUe  after  bnving  bad  a  conversation  with  Mrs.  CSuett,  and  sometimes 
in  tean;  tbat  sometimes  when  he  heard  her  Tolcet  he  would  get  up  quicklyi 
and  try  to  go  away.  He  would  sometimes  hide  from  her  in  tbe  cloeet,  some- 
times go  out  the  back  door,  and  at  other  times  would  meet  her.  Mrs.  Bishop, 
the  widow  of  the  decedent,  and  mother  of  Urs.  Quett,  waa  very  deaf.  She 
fiaitillea  to  freqnent  interviews  between  the  deoedent  and  Mrs.  Ciluett  in  1886. 
and  that  abe  naked  Mrs.  Gliiett  what  the  conTersatlons  were  about,  and  Mra. 
CInett  replied  that  it  waa  none  (rf  her  business;  tbat  she  bad  no  right  to  know, 
A  letter  written  by  Mrs.  Cluett  to  her  father,  without  date,  was  read  in  evi- 
dence. It  earnestly  solieiteJ  an  interview,  uid  oontained  Uiese  expressions: 
"If  I  eould  see  you  and  talk  wUh  you  where  I  would  not  feel  afraid  the  very 
walls  were  listening,  I  could  relieve  my  mind,  and  show  you  in  figures  what 
Icanaot  explain  any  other  way.  So  wont  you  do  this  favor  for  me,  by  joak 
eonflng  up  here  [they  lived  in  separate  houses]  to  see  me?  I  do  not  wish  ta 
take  a  penny  from  a  Uving  being  that  doee  not  belong  to  me.  Have  I  com- 
plaiaed  of  not  having  as  mueb  as  others?  I  feel  sure  this  is  the  time  to  put 
things  in  good  shape,  and.  when  I  see  you,  I  oan  tell  yon  some  things  I  could 
not  say  at  the  house  or  before  Fred  [her  husband]  on  account  of  bis  feelings* 
but  could  talk  better  with  you  alone,  and  you  may  look  at  tilings  in  a  differ- 
Mt  light  aftw  seeing  me.^not  for  my  sake  alone,  but  for  the  children.  Thia 
is  tbe  time  to  look  well  into  the  matter."  Some  explanation  was  made  to  the 
effect  tbat  this  letter  had  reference  to  another  matter  than  the  will,  but  the 
explanation  is  not  satisfactory,  and  does  not  cummand  our  conQdence.  We 
have  no  doubt  the  letter  did  refer  to  will-making. 

It  appears  from  the  evidence  tbat  the  will  of  June,  1886,  came  into  the 
handa  of  Mrs.  Cluett  in  August  of  that  year.  She  exhibited  it  to  her  friend 
Mrs.  Avery,  and  to  a  lawyer  of  Baltimore,  whom  she  met  at  Behoboth  Beach. 
She  suj^ested  doubts  to  her  father  about  its  interpretation.  She  knew  that 
lb.  King  was  her  father's  legal  adviaer,  but  she  arranged  to  have  Mr.  Feck, 
A  oomparative  stranger  to  her  father,  supersede  Mr.  King.  Twice  she  saw 
Mr.  Feck.  At  one  interview,  at  least  six  weeks  before  her  father  conferred 
with  Um.  she  handed  him  the  will  of  June,  or  a  copy  of  it,  for  his  examina- 
tion. Mr.  Feck  had  no  suspicion  tbat  the  decedent  was  under  the  influence 
of  Mra.  Cluett.  After  the  will  of  November  waa  executed,  the  decedent 
asked  Mr.  Pedc  to  communicate  the  contenta  of  it  to  Mrs.  Cluett.  The  dece- 
dent remarked  to  Mrs.  Sullivan,  his  domestic  servant  for  25  years,  that  Mrs. 
Cluett  had  consulted  a  lawyer  about  his  will.  Mrs.  Sullivan  told  him  tbat  it 
was  very  queer  that  Mrs-  Cluett  sliould  know  all  about  bis  will  business,  and 
that  Mrs.  Bishop,  bis  wife,  should  not  know  anything;  to  which  be  replied 
that  if  Mrs.  Bishop  should  know  what  was  going  on  between  him  and  Mrs. 
Cluett  she  would  go  crazy.  He  bad  made  a  will  as  early  as  1848.  He  said 
to  otbns  that  be  bad  to  make  three  wills  before  he  could  satisfy  Fauny, 
(Mrs.  Cluett.)  The  decedent  by  his  alleged  will,  after  making  provision  for 
debta,  a  monument,  and  bequeathing  to  bis  widow  certain  policies  of  life  in- 
surance and  hia  household  goods  and  furniture,  and  certain  articles  to  two 
of  the  children  of  Mrs.  Cluett,  devises  and  bequeaths  the  rest  and  residue  of 
tile  property  to  his  executors  in  trust  during  tbe  lives  of  his  son  and  daughter 
Charles  and  Frances,  and  the  survivor  of  them,  to  pay  to  his  widow  and  three 
children  each  one-fourth  part  of  the  income.  Then  various  contingencies  are 
opeciQed  and  directions  given  upon  tbe  event  of  their  occurrence.  Tbe  ulti- 
mata probable  effect  wiU  be  that,  upon  the  terminalioD  of  the  trust,  Feroy, 
if  Itvingt  will  receive  9500*  and  no  more.  U  he  shall  have  previously  died. 
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his'child  or  children  win  have  received  $300  each  from  the  income,  and  will 
receive  no  moie,  and  Mrs.  Cluett'8  children  will  receive  the  entire  retnainder 
of  the  estate.  Under  the  former  will,  which,  like  this,  gave  practically  the 
aame  rest  and  residue  to  the  sume  executors  in  trust  to  continue  fur  the  same 
lives,  Percy  during  the  continuance  of  the  trust  would  receive  one-fourth  of 
the  Income  during  his  mother's  life,  one-third  upon  her  death,  and  one-half  if 
both  his  mother  and  Charles  should  die  during  the  life  of  himself  and  Frances. 
Upon  the  termination  <^the  trust,  he  would,  if  living,  sliare  equally  with  all  the 

grandchildren,  his  own  children  being  reckoned  among  them,  and  ultimately 
is  child  or  children  would  share  equally  with  all  the  other  grandchildren. 
This  change  in  testamentary  disposition  is  manifestly  unjust  to  Percy  and  his 
child  or  children.  It  seems  to  be,  in  view  of  the  evidence  in  the  case,  unuo* 
countable  upon  any  reasonable  hypothesis,  except  that  which  the  case  sug- 
gests, namely,  the  influence  of  Mrs.  Cluett.  Her  activity  and  effort  appear, 
independently  of  her  letter  to  her  father.  The  letter,  if,  as  we  think  it  is,  a 
step  in  the  case,  is  confirmatory,  and  Indicates  her  anxiety  and  zeat.  A  jury 
might  well  assume  that  she  umitted  none  of  the  influences  at  which  the  letter 
hints.  She  liad  much  to  say,  and  she  implored  her  father  to  see  and  hear  her, 
to  the  end  that  he  "may  look  at  things  in  a  different  light, — not  for  my 
sake  alone,  but  for  the  children."  He  repeatedly  avoided  her,  but  he  yielded 
at  ladt,  and  did  see  and  bear  her,  not  once  only,  but  repeatedly.  Some- 
times she  irritated  him,  and  sometimes  moved  him  to  tears.  Finally  she  ob- 
tained the  custody  of  his  existing  will,  and  then  apparently  became  his  con- 
fidential adviser.  Of  course,  she  could  then  proceed  intelligently.  She  se- 
lected and  conferred  with  a  new  legal  adviser,  but  her  father,  broken  as  he 
was,  lagged  for  six  weeks  behind  her  urgency.  Possibly  be  sought  relief  by 
temporizing  with  her;  if  so,  he  did  not  thus  escape.  The  new  will  was  finally 
made  upon  the  model  of  the  old  one*  with  the  important  amendments  In  favor 
of  Mrs.  Cluett's  children.  It  is  not  improbable  that,  after  all,  her  father 
yielded  more  to  her  entreaties  for  her  children  than  to  those  for  herself;  for 
when  the  new  will  was  made  be  desired  the  draughtsman  to  perform  the  serv- 
ice, unpleasant  to  him,  of  informing  Mrs.  Cluett,  and  explaining  to  her  its 
provisions.  His  statements  to  his  domestic  and  others  Indicate  that  the  im- 
portunity of  Mrs.  Cluett  was  so  much  upon  his  mind  that  he  could  not  refrain 
from  remarking  upon  it. 

Undue  influence  must  be  proved.  It  Is  not  enough  that  It  Is  suspected. 
But  in  such  cases  it  is  usually  proved  by  circumst'inces.  We  have  recounted 
some  of  the  leading  circumstances  which  we  think  deserve  careful  scrutiny, 
— a  scrutiny  whicli,  taking  notice  of  the  fact  that  this  apparently  unjust  will 
was  made,  must  solve  the  question  whether  it  was  the  free  act  of  the  testatcnr, 
or  an  act  done  by  him  under  the  undue  Influence  of  Mrs.  Cluett.  She  had 
the  right  to  request  him  to  make  bis  will  In  her  favor,  and  In  favor  of  her 
children,  bnt  she  had  no  right  to  importune,  annoy,  and  distress  him  to  the  extent 
of  Inducing  him,  in  order  to  make  his  peace,  or  pacify  her,  or  for  any  other 
purpose  Inspired  by  her,  to  suppress  or  abandon  his  own  wishes  and  Intention 
respecting  his  testamentary  disposition  of  his  property,  or  any  part  of  it,  and 
substitute  in  bis  will  her  disposition  or  her  wishes  or  her  will  In  place  of  his 
own,  and  In  consequence  leave  his  own  unexpressed  In  part  or  In  whole. 
This  is  but  another  form  of  stating  that  the  will  must  be  the  free  act  of  the 
testator,  and  not  an  act  done  under  the  constraint  of  another.  We  are  not 
satipSed  that  the  sum^te  gave  to  the  circumstances  of  this  case  the  weight 
and  etTect  which  they  reasonably  and  naturally  ought  to  have.  We  must 
therefore  refer  the  m^n  issues  to  a  jniy  for  their  detwmlnation.  Thedeereo 
Is  accordingly  reversed,  and  the  Issues  respecting  the  capacity  of  the  testator, 
and  his  freedom  from  undue  influence,  sent  to  t»  tried  by  a  jury  at  the  Rens- 
selaer circuit.  The  costs  of  this  appeal  allowed  the  appellant  oat  of  the 
estate.   Other  costs  to  abide  the  final  award  of  costs.  All  concur. 
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"La.  Manna  v.  Katiokal  Sboubitt  Lifb  &  Accident  Co. 
(Supreme  Court,  General  Term,  Second  Department.  Maj  12,  1880.) 

bmuiuiTO— HurnAX.  Bbkifit— Ihtxepbbtatiox  or  Fouot. 

An  — ■eatment  lUe  Insnranoe  aBsociatiOD  issued  a  oarUflcate  to  tbe  Insured, 
OOTenanMng  to  pi^  hiB  estate  tSjOOO  upon  bla  death,  "as  provided  In  the  constitu- 
tttHD."  Thu  lustmiaent  prorlded  that^tbeoompanr  shall  not  be  liable,  fn  case  of 
the  death  of  a  member,  for  more  than  one-fifth  tbe  net  amount  of  the  bi-moathlT 
^emtomsaextfollowiDg  said  death  on  all  the  members  of  tbe  department  to  whioo 
SDch  deceased  member  belongs,  for  each  $1,000  of  death  benefit  named  in  his  policy. 
This,  however,  does  not  prohibit  the  board  of  directors  from  puring  a  loss  in  fall, 
bat  the  amoant  paid  shall  In  no  case  exceed  tbe  amount  stated  m  polity. "  Held, 
that  the  amount  stated  in  the  policy  was  prima  facie  tbe  amount  due  thereon, 
and  that,  in  tbe  absence  of  evideoce  showing  the  department  to  which  deoeas^ 
belonged,  and  the  amount  of  the  bi-monthly  premiums  next  after  his  death,  a  ver- 
dict for  the  full  amount  of  the  policy  was  properly  ordered. 

Appeal  from  olrcait  court.  Kings  county. 

Action  by  Maggie  La  Manna,  as  adnainistratrix  of  John  B.  La  Manna, 
igainst  the  2Tational  Security  Life&  Accident  Company,  a  co-operative  or  as- 
sessment association  formed  under  Lhws  K.  Y.  1883,  c.  175.  A  verdict  was 
directed  for  plaintiff,  and  from  tbe  judgment  t-ntered  thereon  defeudaat  ap- 
peals. 

Argued  before  Barnard,  P.  J.,  and  Dyemam  and  Fbait,  JJ. 
J>.  IT.  Iforthvpt  for  appellant.    W.  Allan,  for  respondent. 

Barnard,  P.  J.  Tbe  defendant  issued  a  certiflcate  or  policy  of  insurance 
constituting  John  B.  La  Manna  a  meml>er  of  the  defendant  company,  and 
covenanted  to  pay  bis  estate  65,000  upon  bis  death,  "as  provided  in  tbe  con- 
stitntion."  Whether  designed  or  not,  the  contract  is  made  blind  and  uncertain 
by  the  words  limiting  the  risk  to  an  instrument  made  by  the  d^endant,  and 
one  which  would  not  usually  be  received  by  an  assured  person,  Tbe  consti- 
tution referred  to  contains  this  section:  "Sec.  2.  The  company  shall  not  be 
liable  in  case  of  tbe  death  of  a  member  for  more  than  one-fifth  the  net  amount 
of  the  bi-monthly  premiums  next  following  said  death  on  all  the  members 
of  the  department  to  which  said  deceased  member  belongs,  for  each  91,000 
of  death  benefit  named  in  his  policy.  This,  however,  does  not  prohibit  the 
board  of  directors  from  paying  a  loss  in  full,  but  the  amount  paid  shall  in  no 
case  exceed  the  amount  stated  In  policy.  **  Tbe  contract  is  not  plain  with  this 
wldition.  The  death  fond  la  stated  in  tbe  constitution  to  be  80  per  cent,  of 
tbe  nrt  amount  of  bi-monthly  premiums.  Tbe  department  to  which  the 
deceased  member  belongs  is  not  given,  and,  so  far  as  the  ease  shows,  baa 
never  been  fixed.  This  action  is  based  upon  the  policy.  It  avers  the  con- 
tract of  insurance;  the  death  of  the  assured ;  that  he  kept  all  the  conditions  of 
the  policy;  and  that  ttie  company  had  failed  to  pay,  on  due  proof  of  death,  at 
the  time  provided  for  payment  in  tbe  contract.  The, defendant  admits  its 
corptnatiTe  existence,  admits  the  death  of  ttie  assared.  and  non-payment,  and 
denies  all  otbw  allegations.  Upon  these  pleadings  the  parties  entered  upon 
the  trial. 

The  first  objection  taken  is  to  the  compMnt, — that  the  plaintiff  shouLI  have 
averred  what  was  due,  as  provided  la  the  oonstltutlon.  The  objection  was 
overruled  on  the  ground  that  the  contract  was  for  the  nmonnt  stated  in  it, 
unless  tbe  same  was  reduced  by  the  company.  This  was  the  correct  view  of 
the  contract.  The  agreement  tu  pay  was  absolute.  Tbe  reference  to  the  con- 
stitution did  not  reduce  the  claim  unios  one-fifth  of  the  bi-monthly  assess- 
ment or  premium  next  after  the  death  was  insuflScient  to  pay  the  whole 
amount,  or  unless  the  directonj  did  notele<^  to  pay  in  full  from  what  they  had, 
or  from  bi-monthly  dues.  The  application  and  the  constitution  use  all  these 
sevend  terms.  The  rule  of  construction  Is  to  be  favorable  to  the  assured. 
DaMsr  T.  Inmratm  Co.,  69  K.  Y.  25tj.   The  constitution  fisils  to  show 
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any  contract  wblcli  calls  for  the  payment  of  a  sum  less  than  the  amount  of 
the  policy.  Beading  it  all  together,  there  is  a  general  death  f  nnd,  wtiicb  can 
only  be  used  to  pay  death  claims,  and  a  reserve  fund,  which  can  only  be  used 
to  make  good  a  deficiency  in  the  death  fund.  The  policy  cannot  be  rMd  by 
an  applicant  for  insurnnoe,  and  the  result  be  reached  that  little  or  nothing 
may  be  payable  under  it,  and  that  the  assured  undertakes  to  make  avermeDts 
and  proof,  which  he  has  full  power  by  tlie  constitution  to  do.  No  proof  was 
given  or  offered  to  show  to  which  department  the  deceased  ma  a  member, 
nor  the  amount  of  the  bimonthly  premium  next  after  his  death.  If  the  word 
"department"  is  designed  to  express  a  class  of  policies,  to  which  does  thia  one 
belong,  and  how  many  life-members  are  there  in  it,  and  does  section  3  of  ti- 
tle 8  of  the  constitution  make  the  reserve  fund  liable  to  pay  the  ioesf 

The  constitution  does  not  show  that  the  defendant  is  entitled  to  any  reduc- 
tion, nor  does  it  give  facts  from  whicli  such  a  result  can  be  determined.  The 
directors  have  power  to  increase  the  bi-monthty  payments.  As  appears  fhun 
Uie  policy  In  question,  the  bi-monthly  premium  has  been  increased  threefold. 
If  a  bi-monthly  premium  is  something  different  from  a  bi-montlily  expense 
premium^  what  would  show  this,  in  an  action  to  recover  upon  ttf 

There  was  proof  given  tending  to  show  a  waiver  of  the  preliminary  loss 
papers,  and  the  death  of  the  assured  is  admitted  by  the  owner.  This  com- 
pany sent  no  blanks,  and  in  fact  it  whs  proven  to  have  adopted  loss  papers 
served,  although  informal,  and  the  refusal  to  pay  was  not  put  on  the  gronnd 
of  defective  loss  papers.  There  was  no  question  of  tact  to  go  to  the  jury,  and 
the  verdict  for  the  fnl!  amount  was  properly  ordraed.  Jadgment  aflB^med. 
with  costs.   All  concur. 


Uabx  9.  Hanhattah  Rt.  Oo. 
(Supremt  Court,  Speeial  Term,  Neur  Tbrit  Cmmbg-  IXoremhet,  1888.) 

FKAOfici  IH  CiTiL  Casks — DiBmesAL— Fiiluhh  to  Pbobscdtb. 

Where  plaintiff  refuses  to  proceed  with  the  trial  of  a  case,  and  sabmits  to  a  nc»- 
Boit  on  the  denial  of  his  motion  to  amend  the  complaint,  made  after  the  trial  had 
commenced,  there  Is  not  a  dlBmls&al  for  nefi:lect  to  prosecute  within  Code  Civil 
Proc.  N.  Y.  f  405,  proTldlng  that  where  an  action  Is  not  thus  terminated  plaintiff 
may  bring  another  action  within  one  year  after  such  tennination. 

Action  by  Pierce  Marx  against  the  Manhattan  Hallway  Company,  for  per- 
sonal injuries.  The  action  was  formerly  tried  in  the  court  of  common  plesa. 
where,  on  the  denial  of  plaintiff's  motion  for  leave  to  amend  the  complaint, 
be  refused  to  proceed  with  the  case.  Defendant  now  moves  to  dismiss  tlie 
complaint,  alleging  that  the  claim  is  barred  by  limitation.  Code  Civil 
Proc.  N.  Y.  §  405,  provides  that  if  an  action  is  terminated  ottierwise  than 
by  voluntary  discontinuance,  dismissal  for  neglect  to  prosecute,  or  Bnal  judg- 
ment, plaintiff  may  bring  another  action  within  one  year  after  audi  termina- 
tion.   For  other  reports,  see  3  N.  T,  Supp.  113;  ante,  159. 

^aron  Kahn,  {Christopher  Fine,  of  counsel,)  for  plaintiff.  Daviet  ifr 
RapaUoj  {Edtoard  C.  Jamest  of  counsel,)  for  defendant. 

Barbktt,  J.  The  question  is  whether,  the  effect  of  what  transpired  In  the 
eourt  of  the  common  pleas  was  equivalent  to  submitting  to  a  nonsai  t.  It  seems 
to  me  It  was.  It  was  not  a  dismissal  of  the  complaint  for  negle(A  to  prose- 
cute the  action  within  the  meaning  of  section  405  of  the  Code  oS  (Svil  Pro- 
cedure. That  refers  to  an  order  made  on  motion  to  dismiss  for  each  ne^glect 
to  prosecute,  and  is  a  well-understood  proceeding.  In  the  case  at  bar  the 
trial  was  actnally  commenced.  A  motion  was  made  to  amend,  which  tlie 
court  denied.  The  plaintiff  then  declined  to  proceed  further  with  the  trial, 
for  the  reason  that  success  was  hopeless  because  oC  such  deniaL  It  was  quite 
Uie  same  as  though  be  had  proceeded  and  given  evidence  in  aapport  of  hie 
complaint  as  originally  formulated.   He  knew  Uut  the  proofs  irould  hav» 
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failed  to  estahjisk  liis  caubo  of  action  as  Uius  formnUted,  and,  flonsegoently, 
that  a  nonsuit  must  follow.  It  was  simply  a  saTlng  of  time  to  aoknowledge 
that  this  must  be  the  t(>suU,  In  view  of  Uie  inabttity  to  amend.  Tbe  non- 
suit was  inevitable  because  tbe  prooft  would  not  support  tbe  complaint.  He 
had  proofs  to  support  the  complaint,  as  it  wonid  have  read  In  case  the  amend- 
ment had  been  permitted.  The  moment,  however,  the  amendment  whs  re- 
fused, be  was  necessnrily  defeated,  and  it  was  as  well  to  acknowledge  the  sit- 
uation. In  effect,  he  tried  tbe  case,  and  because  of  a  judicial  rullnx  acknowl- 
edged defeat,  and  in  substance  submitted  to  a  nonsuit  It  was  not  a  neglect 
to  prosecute.  He  prosecuted  and  failed.  That  was  the  gist  of  the  matter. 
I  moat  ttwrefore  denj  the  motion,  and  permit  Uie  case  to  proceed. 


(Buprtme  Cowrt,  fifpedaE  Term,  New  York  Cotrnty.  September  7, 1889.) 

DxvmoB— SuintONfl— Saimos  bt  Fdblioa.tiov. 

In  an  action  for  divorce,  an  order  of  pablicatlon  will  not  be  granted  on  the  affl- 
davit  of  plaictifl  al<me,  mt^oat  other  proof  of  deftadanfi  mm^realdmet. 

At  chambers.  Action  tor  divorce. 

Tan  Bbunt,  F.  J.  Tbe  implication  for  orAet  of  reference  muat  be  dented. 
Tbe  Bervice  by  publication  is  entirely  insnfflcient.  The  order  was  granted 
apon  tbe  aiBdavit  of  tiie  plaintiff  alone,  with  no  other  proof  of  non-rttridence, 
or  removal  from  tbe  atate.  As  tbe  plalnUff  would  not  be  permitted  to  serve 
tbe  summons  personally,  certainly  a>  order  of  pabUeation  ahonld  not  be 
granted  solely  upon  bia  affidavits.  Sudi  a  procedure  wontd  open  tbe  door  to 
tbe  groBseftt  fraud.  The  papers  are  defecUve  in  ottier  paittenlarBi  wblob, 
howeTertit  la  not  neoeesary  to  notice. 


CAiirroR  V.  Graitt. 
(Supreme  Court,  Special  Term,  New  York  County,   October,  188S.) 

BUHirFB  AND  COKBTIBLES — ACTIOX  FOB  WrONQFPL  LbTT — InDBHHITORB. 

Under  Code  Civil  Proo.  N.  Y.  1 1421,  as  amended  by  Laws  N.  T.  1887,  c  188,  pro- 
viding Uiat,  In  an  action  against  an  oflicer  to  recover  chattolB  levied  on  under  one 
or  more  «neoiAionB,  or  to  recover  damages  for  tbelr  detention,  if  a  bond  or  bond* 
have  been  given  to  indemnify  the  ofUcer  against  the  levy  or  levies,  the  person  or 
pereons  who  gave  it  may  apply  to  tbe  court  to  be  substitnted  as  defendants  in 
place  of  the  officer,  it  U  not  wltaia  the  discretion  of  tiie  court  to  refuse  the  appli- 
cation of  the  officer  to  substitate  his  indemaitors  in  the  action. 

At  chambers.  Action  by  Herman  Cantor  against  Hugh  J.  Grant,  eherlCt 
of  the  city  and  county  uf  !New  York,  for  tbe  wroi^ful  levy  of  eKecutions  on 
property  uf  the  estate  of  one  Isaac  Sickle,  which  had  theretofore  been  assigned 
to  plaintiff  for  the  benefit  of  said  Sickle's  creditors.  Defendant,  having  taken 
an  indemnifying  bond  from  the  attacliing  creditors  before  making  the  levy, 
now  moves  to  substitute  the  obligors  in  said  bond  as  defendants  in  his  stead. 
Code  Civil  Froc.  K.  Y.  §  U2l,  as  amended  by  Laws  1887,  c.  182,  reads  as 
folluws:  "  Where  an  action  to  recover  a  chattel  or  chattels  hereafter  levied 
upon  by  virtue  of  an  execution  or  several  executions,  or  a  warrant  of  attach- 
ment or  several  warrants  of  attachment,  or  to  recover  damages  by  reason  of 
a  levy  or  levies  upon,  detention,  sale,  or  sales  of,  personal  property,  hereafter 
made,  by  virtue  of  an  execution  or  several  executions,  or  a  warrant  of  at- 
tacliment  or  several  warrants  of  attachment,  is  brought  against  an  officer,  or 
against  a  person  who  acted  by  bis  command  or  in  his  aid.  if  a  bond  or  bonds, 
or  written  undertaking  or  undertakings,  indemnifying  the  officer  against  the 
levy  or  levies*  or  other  act  or  acts,  was  given  in  behalf  of  the  jodgment  cred- 
itor or  tbe  aevecal  judgment  creditors,  or  the  plaintiff  in  the  warrantor  the 
plaintiffs  in  the  several  warrants,  before  the  action  was  commenced,  ttie  per* 
sons  or  person,  or  tbe  several  persons,  who  gave  it  to  tbem,  or  the  surriTors, 
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if  one  or  taore  are  dead,  may  apply  to  the  court  for  an  order  to  siibatitute  the 
applicfmt  or  several  applicants  as  defendants  in  the  action  in  place  of  the  of- 
ficer, or  of  the  person  so  acting  by  his  command  or  in  his  aid." 

Blumenstiel  it  Hirsoh,  for  plaintiff.  Coojfemn  (ft  Clark,  tax  defeodant. 
Moaes  H.  Crow,  for  attaching  creditors. 

INOBAHAM.  J.  The  provisions  of  section  1421  of  the  Code,  as  Rmended  in 
1887,  apply  to  this  case,  and  required  ttie  court  to  grant  the  order  subetitut- 
ing  the  indemnitors  as  defendants  in  the  action  in  place  of  the  defendant 
The  section  provides  for  the  case  of  one  or  more  levies,  one  or  more  Judgmeot 
creditors,  and  one  or  more  bonds  of  indemni^*  and  I  am  inclined  to  tliinki 
by  the  modiflcation  of  the  sration  in  1887,  it  was  the  intention  of  the  Iwislft* 
ture  to  take  away  the  discreUon  vested  In  the  court  by  the  provision  of  the 
Code  in  toroe  prior  to  the  amendment.  Ko  other  constructiun  of  the  section 
oan  give  effect  to  the  language  used.  Applying  the  decision  of  t^e  court  of 
appeals  in  ffein  v.  DaoiSon,  96  N.  7. 175, 1  do  not  see  how  this  section  can 
be  said  to  be  unconstitutional.  By  section  1428  of  the  Code,  the  court  ia  an< 
thorlzed.  In  Its  discr^on,  to  require  the  indemnitors  to  furnish  additional 
security  to  the  plaintiff;  and  I  think.  In  this  case,  the  Indemnitors  should  ex- 
ecute and  file  a  bond  to  the  plaintiff  conditioned  for  the  payment  of  any  jnd^ 
ment  that  the  plaintiff  may  obtain  in  this  action,  the  penalty  of  the  bond  to 
be  the  amount  daimed  by  the  plaintiff  in  the  complaint.  It  does  not  appear, 
lioweTcr,  that  any  levies  were  actually  made  under  any  of  the  execuUons,  except 
the  execution  of  the  creditors,  who  realized  some  portion  OE  the  prodeeds  of 
the  property  levied  upon;  and  the  only  persons  who  should  be  made  defonUants 
to  this  action  are  the  five  Judgment  creditors  and  their  indemnitors,  to  whom 
the  proceeds  of  the  property  levied  upon  were  subsequently  paid.  The  motion 
will  therefore  be  granted,  and  the  Ave  judf^ment  creditors  who  received  the 
proceeds  of  the  property,  and  their  indemnitors,  be  made  defendants  in  this 
action  In  the  place  of  the  sheriff,  and  such  indemnitors  be  required  to  give  a 
bond  as  before  specified.  Order  to  be  settled  on  notice. 


Bau^t  V,  Nashawannuok  Mandp'o  Co. 

{Supreme  Court,  Special  Term,  New  York  C7oiintv.   April  15, 180(1) 

TaADB-ljUaks— Dbsohiptivb  Wobds— "Htoib'TIQVSs.*' 

The  word  "tiyffieniques, "  as  applied  to  anBpeiiden,  Is  not  desorlptlve,  la  tbe  oi^ 
dlnary  sense,  and  may  beoome  tbe  subject  of  a  valid  trad»-mark. 

Action  by  Paul  Bailly  against  the  Nashawanmici?  Manufacturing  Company, 
arising  out  of  the  use  by  defendant  of  certain  marks  and  devices  on  suspend- 
ers, and  on  the  boxes  in  which  the  suspenders  were  packed,  and  to  which 
plaintiff  claimed  the  right. 

iM  (ft  Let,  for  plaintiff.    Wetmon  A  Jenner,  fordefendant. 

Barbbtt,  J.  The  word  "hygieniques,"  as  applied  to  suspenders.  Is  not  de- 
scriptive, in  the  ordinary  sense.  Tbe  word  "elastic"  would  be.  The  woid 
"hygieniques"  is  suggestive  of  the  good  quality  of  the  suspenders,  and  of  its 
usefulness;  but  it  does  not  directly  characterize  the  article,  nor  Uie  methods 
which  tend  to  make  It  healthful.  At  tbe  outside,  such  word  Is  deaoriptive 
only  In  a  modified  or  indirect  sense,  and,  as  it  does  not  monopolize  a  part  of 
the  language  essential  or  appropriate  to  describe  tbe  article,  it  may  beooms 
the  subject  of  a  valid  trade^mark.  Words  which  we  but  inferantlally  or  re- 
motely descriptive,  indicating  neither  origin  nor  ownership,  but  merely  some 
special  quality  or  peculiarity  of  itie  article  itseir.  may  properly  be  r^arded  as 
fanciful  or  arbitrary  in  the  legal  sense.  The  case  on  this  bead  is  within  tbe 
principles  enunciated  in  Selchow  v.  Baker,  93  N.  Y.  59,  and  the  InJanOion 
should  run  against  the  d^endant.  Upon  the  facts.  It  Is  a  barefaced  attempt 
to  defiand  the  plaintiff,  and  to  palm  off  the  defendant's  goods  as  his. 
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FiTcn  V.  BnoADWAT  A  S.  A.  B.  Oo. 
{StipeHor  Cmirt  t\f  New  York  City,  Oeneral  Term.   June  27, 18B0.) 

DaIUOCS— EXCBBIIVB. 

The  Injury  to  pl^tlff,  8S  years  old,  oonsUted  In  a  fraotare  of  the  nook  of  tttBf&- 
mur,  cauBing  her  the  moat  intenu  pain.  At  the  time  of  the  trial  she  was  not  ^ble  to 
attend  to  her  honseliold  duties,  or  to  dres*  herself  without  the  assistance  of  others. 
The  erldenoe  went  to  show  that  the  injury  resulted  in  a  shortening  of  the  lea,  that 
plaintiff  would  never  be  free  from  paiUjand  that  she  would,  nerer  recover  toe  full 
ose  of  her  leg.   HelcU  that  a  TerdiM  of  fT.OOO  was  not  ezoessiTV. 

Appeal  from  jnry  term. 

Action  bj  Emeline  L.  Fitch  against  the  Broadway  &  Seventh- Avenue 
Bailroad  Company,  for  personal  injui-les  sustained  by  falling  from  defendant's 
ear.  The  injury  sustained  was  a  fracture  of  some  kind  of  the  neck  of  the  /»• 
fRur,  whlcli  resulted,  as  the  evidence  tended  to  show,  inthesliortening  of  the 
leg.  and  caused  plaintiff  the  most  intense  suffering.  At  the  time  of  the  trial 
plaintiff  was  unable  to  attend  to  her  household  duties,  or  to  dress  herself  with- 
out the  assistance  of  others,  and  the  evidence  went  to  show  that  she  would 
never  be  free  from  pain,  nor  recover  the  full  use  of  her  leg.  Plaintiff  was  63 
years  old  at  the  time  the  accident.  Judgment  was  given  for  plaintiff*  and 
defendant  appeals. 

A^ued  before  Fbebdman  and  Ikobahah,  JJ. 

Soot  A  Oktrk»,  tat  appellant  Zasow  A  Saldaru,  for  respondent. 

Fkkbdhan,  J.  The  only  point  presented  by  the  appellant  is  that  upon  the 
whole  case  the  judgment  should  be  reversed  because  the  damages  awarded  by 
the  Jury  were  excessive.  The  action  ts  for  personal  injuries.  I  have  exam- 
Ined  the  evidence  with  care,  and  I  fail  to  see  how,  considering  the  nature  of 
the  injuries,  and  the  amount  of  pain  and  suffering  endured  by  the  plaintiff, 
the  verdict,  which  is  for  $7,000,  can  be  held  to  be  excessive.  Cases  are  to  be 
found  in  large  numbers  in  which  larger  recoveries  have  been  sustained  fw 
similar  injuries.   The  Judgment  and  order  should  be  affirmed,  with  oosta. 


Booardub  0.  Caraoheb. 

(Superior  Court  qf  New  York  City,  Oeneral  Term.  Jnne  21,  ISOa) 

TnDOB  AXD  Texdei— DErscTivE  Title. 

Covenants  in  a  deed  by  which  the  grantee,  for  himself,  his  representaldves,  and 
H^sns,  agrees  to  erect  and  maintain  certidn  streets  and  wharves  along  and  mno- 
dte  the  granted  premises,  and  extending  into  a  river  in  front  thereof,  and  by  wnldi 
the  grantor  reserves  the  right  to  open  one  or  more  other  streets  through  the  prem- 
ises, form  no  cloud  or  inoumhrance  on  the  title  of  a  subsequent  grantee,  where  the 
original  grantor  has  made  a  aecoad  coaveyance  of  land  in  the  river  to  the  original 
grantee,  who  flUs  it  in  and  erects  and  maintains  thereon  the  streets  and  wharves 
covenanted  for  in  the  first  deed,  and  the  streets  which  the  grantor  reserved  the 
right  to  open  through  the  granted  premises  have  beeu  opened  and  maintained  for 
many  years. 

Case  labmlttad  on  anead  statement. 

Action  by  Buthelle  Bogaidus  against  Fronds  Oaragher.  Following  Is  the 
agreed  statement :  The  aboTe-named  parties  hereby  agree  npon  the  following 
faets  to  be  submitted  to  the  court  for  the  determination  of  thrir  eontooversy 
thereon:  Vir$t.  That  on  the  6th  day  of  January,  1889,  the  said  plaintiff  was 
the  owiMr  of  the  lot  of  hmd  and  the  building  thereon  erected,  situate  on  tiie 
DOTtherly  side  of  Broome  street,  lu  said  city  at  New  York,  commencing  at  a 
point  distant  26  feet  westerly  from  the  westerly  line  or  side  4^  Mangin  street, 
known  as  **Na  20  Broome  Street, "  26  feet  wide,  front  and  rear,  by  40  feet  in 
depth.  Sscond.  That  on  said  5th  day  of  January,  1889,  the  s^d  plaintiff  en- 
tered into  a  written  contract  with  the  said  defendant  In  and  by  which  she  con- 
tracted to  sell  to  him,  the  s«td  defendant,  the  stid  house,  lot,  and  premises 
v.IOn.  Y.  a.uo.3 — 16 
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above  mentioned  and  dfscribpd,  free  and  clear  from  all  incumbrancea.  bj 
usual  full  covenant  aiid  warranty  deed*  at  and  for  the  agreed  price  of  S5,000 
in  manner  tn  said  contract  mpntioned  and  BpeciQed;  the  deed  to  be  deliveret 
on  the  2d  day  of  February,  1889.  at  10  o'clock  A.  M.,  at  tbe  ofDce  of  Geor0 
W.  HeAdam,  Esq.,  No.  61  Gbambera  street,  in  tbe  city  of  New  York.  Third 
That  afterwards,  and  on  the  9th  day  of  March,  1889.  plaintiff  delivered  U 
said  dtfendant  her  certain  deed  of  said  premises,  which  contained  the  usna 
full  oovenants  and  wftrmnty;  the  time  of  closing  said  contract  having  beei 
from  time  to  time  extended  by  the  parties  to  this  action  until  said  9th  day  f£ 
March,  1889.  Fourth.  That,  notwithstanding  plaintiff  so  ueouted  and  de 
livered  to  defendant  her  full  covenant  and  wari-anty  deed  to  convey  tbe  salt 
premises,  as  she  had  contracted  to  do,  defendant  refused  to  pay  her  tbe  con 
sideration  money  so  agreed  to  be  paid  by  him  tlierefor,  in  the  manner  in  a^i 
contract  mentioned  and  specified,  and  only  paid  her  the  sum  of  M*800«  bnl 
retained  the  sum  of  9200,  claiming  the  plaiatlfl'sUtle  was  not  in  fiictfreeanc 
clear  from  incumbrances,  but  that  the  same  was  incumbered  as  herein  stated 
Fifth,  That  the  premises  herein  mentioned  and  described  formed  a  part  ol 
the  premises  which  were  conveyed  to  one  Marinus  Willett,  by  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  T  ork,  by  a  grant  or  lease  datec 
the  1st  day  of  May,  1787,  wbicli  was  duly  recorded  in  the  office  of  the  registei 
of  the  city  of  New  York  on  the  25tb  day  of  June.  1826,  in  Liber  191  of  God- 
veyances,  at  page  261,  upon  the  consideration  of  5s.,  and  an  agreement  upot 
the  part  of  said  Willett  that  he.  his  legal  representatives  or  assigns,  ehouU 
pay  unto  the  said  maj-or,  aUermen,  ai^  commonalty  of  tbe  city  of  New  Yorl 
the  rent  of  £22  lOs.  lawful  money  of  the  state  of  New  York  on  the  Ist  daj 
of  May,  1829,  and  a  like  sum  of  £22 10s.  on  every  1st  day  of  May  thereaftw- 
'iu  full  satisfaction  of  all  rents,  services,  duw,  duties,  and  demands  wbatad 
ever  for  said  premises,  without  any  deduction,  defalcation,  or  abatement  foi 
or  in  respect  to  any  manner  of  taxes,  rents,  charges,  assessments,  impositions, 
or  duties  whatsoever.  Tlie  said  grant  covered  premises  extending  in  a  south- 
erly direction  from  the  northerly  line  or  side  of  Delancey  street  to  the  south- 
erly line  or  aide  of  Bullock  (now  Broome)  street,  and  extended  from  what  it 
now  tlie  westerly  side  of  Ooerck  street,  in  an  easterly  direction,  200  feet  int( 
the  Bast  river;  the  westerly  line  or  edge  of  the  East  river  being  at  what  ii 
now  Goerck  street.  That  s^d  grant  contained  this  provision:  "And  whereai 
it  is  the  intention  of  tbe  said  parties  to  these  presents  that  there  shall  be  anc 
remain  for  the  use  of  said  party  of  the  first  part,  [the  mayor,  aldermen,  anc 
commonaUy,  etc.,]  tbeir  successors,  etc.,  forever,  a  slip  in  front  of  tfaeaaid 
street  called  'Delancey  Street,' and  also  oneother  slip  tn  front  of  the  said  street 
called  'Bullock  [now  Broome]  Street,'  of  the  breadth  of  100  feet,  for  the  use 
and  accommodation  of  merchant  vessels,  boats,  and  such  craft  as  usually  use, 
occupy,  and  resort  to  the  public  slips  in  tbe  said  city.  *  •  *  Said  part} 
of  the  second  part  covenants,  grants,  promises,  and  agrees  with  party  of  the 
first  part,  their  successors,  etc.,  that  he.  his  heirs,  executor  administratwa, 
and  assigns  shall  and  will,  whenever  he  or  they,  or  any  of  thero  or  either  ol 
them,  shall  be  therewith  required  by  party  of  the  first  part,  their  successors, 
etc,  to  build,  erect,  and  make  or  cause  to  be  built,  erected,  and  made  a  good 
and  sufficient  street  or  wharf,  of  the  breadth  of  25  feet,  along  the  side  of  thi 
said  slip  in  front  or  opposite  to  Delancey  street,  and  also  one  other  street  oi 
wharf  similar  to  the  said  last-mentioned  street  or  wharf,  along  tbe  side  of  ttw 
new  slip  in  front  or  opposite  to  Bullock  [now  Broome]  stre^,  tbe  wb<rie  ex 
tent  of  tbe  said  200  feet,  into  the  said  river,  in  such  a  manner  as  the  sale 
party  of  the  first  part,  their  suocessors,  etc.,  shall  instruct  or  direct.**  Am 
also  that  aaid  Willett,  his  legal  representatives  and  assigns,  should,  at  alltlniei 
thweafter.  maintain  and  keep  in  repair  in  good  and  sutticient  manner  the  saii 
streets  or  wbarfs  along  and  into  the  East  river;  that  is  to  say,  out  into  th< 
East  river,  upon  and  In  ttie  premisea  which  he,  Um  said  Willett.  wa«  to  All  ii 
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and  make,  between  what  wns  then  Goerck  street  and  the  present  lifan^n  street; 
and  also  a  provision  to  the  effect  that  the  city  reserved  the  right  to  open  onft 
or  more  streets  from  the  southerly  to  the  northerly  boundary  of  the  land  so 
granted;  that  is,  from  Selancey  to  Bullock  [now  Broome]  streets,  witiioutany 
obligation  to  make  compensation  for  the  land  which  should  be  taken  for  tbot 
pnrpose.  Six^.  That  subsequently  thereto,  and  on  the  3d  day  of  August^ 
1844,  the  said  mayor,  aldermen,  and  commonalty  released  and  discharged  the 
said  MarinuB  Willett,  bis  legal  representatives,  etc.,  from  the  payment  of  said 
annual  rent  In  said  grant  or  lease  reserved,  £22  lOs.,  in  consideration  of  the 
payment  by  said  Willett,  at  that  time,  of  the  gross  sum  of  9927.50,  which 
said  sum  was  then  and  there  paid  by  eaid  Willett  to  the  said  mayor,  alder- 
men, and  commonalty  in  consideration  of  such  release  of  said  premises  from 
the  payment  of  said  rent.  And  the  said  mayor,  aldermen^  and  commonalty 
also  subsequently  exercised  the  right  to  open  one  or  more  streets  from  the 
soutberlyto  the  northerly  boundary  of  the  premises  so  granted;  that  is  to  say, 
Mangln  and  Goerck  streets,  which  streets  (Goerck  and  Mangin  streets)  were  so 
opened  and  Isid  out  on  or  about  the  1st  daj  of  January,  1830,  through  the 
land  first  granted  by  said  mayor,  aldermen,  and  commonalty  to  said  Willett,. 
and  both  of  them  have  been  used  and  maintained  as  public  streets  ever  slnc& 
thM  time.  It  is  only  200  feet  from  Mangin  street  on  the  east  toGoerck  stre^ 
on  the  west,  the  block  in  which  premises  In  question  are  located.  That  sub* 
sequently  to  said  first-mentioned  grant, — that  is  to  say,  on  the  28th  day  of 
February,  1825, — the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  made  another  grant  to  said  Marinus  Willett.  which  was  on  the  same  day 
duly  recorded  in  the  office  of  the  comptroller  of  the  city  of  Kew  York  in  Book 
6  of  Water  Grants,  at  page  362,  in  and  by  which  the  said  mayor,  aldermen, 
and  commonalty  granted  to  said  Willett  tlie  lands  under  and  extending  600 
feet  further  easterly  into  the  East  river,  to  ttie  westerly  line  or  side  of  what  - 
is  now  £ast  street,  on  the  westerly  line  or  side  of  the  East  river.  That  said 
last-mentioned  grant  contained  the  same  provision  in  relation  to  opening  and 
maintiUning  piers,  wharfs,  and  slips  at  the  foot  of  Delancy  and  Bullock  (now 
Broome)  streets  that  was  contained  in  the  first  grant  hereinbefore  nientioiied. 
and  referred  to.  That  subsequently  thereto  the  said  Willett  did  fill  In  and 
make  the  land  or  soil  npun  the  said  last-mentioned  grant;  that  is  to  wy,  fnm 
Mangin  street  (which  was  so  openedon  the  first  grant)  to  the  present  vresterlj- 
line  of  East  street.  Tompkins  and  East  streets  were  afterwards  laid  oat». 
opened,  and  constructed  upon  the  land  bo  made  bysaid  Willett  upon  and  over 
the  water  grant  last  mentioned  and  referred  to.  Seventh.  That  Goerck,  Man- 
gin, Tompkins,  and  East  streets  were  so  opened,  and  docks  and  piers' or  slips 
were  constructed  by  said  Willett  from  and  at  the  foot  of  Dehincy  street  and 
Bullock  (now  Broome)  street,  and  the  said  piers,  slips,  or  wharfs  along  the 
westerly  edge  or  side  of  the  East  river,  at  tlie  end  or  foot  of  Delancy  and 
Bullock  (now  Broome)  streets,  where  they  are  now  located  and  mdntalned;. 
tb^  Is  to  say,  at  a  distance  of  more  ttian  600  feet  easterly  from  said  first- 
mentioned  grant,  covering  tlie  premises  in  question,  and  have  been  main- 
tained for  about  60  years.  None  of  these  admissions  herein  contained  are  to  af- 
fect either  party,  nor  be  regarded  as  made  except  for  the  purpose  of  the  sub- 
mission of  this  controversy  upon  the  foregoing  statement.  That  defendant, 
declines  and  refuses  to  pay  plaintift  said  sum  of  6200,  for  the  following  rea- 
sons: (1)  That  plaintift  has  failed  to  comply  with  her  contract  to  convey 
said  premises  free  and  elear  from  all  Incumbrances.  (2)  That  the  covenanbi- 
and  eoadltlons  eonUiIned  in  the  grant  from  the  mayor,  etc.,  to  Marinus  Willett, 
first  above  menUoned,  are  not  only  binding  upon  said  Uarinns  Willett,  but 
they  jun  with  the  land,  and  bind  his  grantees  and  assigns.  (3)  Thatthesame 
form,  and  are  now,  an  fncumlnaooe,  restriction,  and  cloud  upon  such  prem- 
ises, and  could  be  enforced  by  the  grantor,  the  mayor,  aldermen,  and  common- 
alty tA  Uie  eitj  of  New  York  as  against  the  grantees  of  Marinus  Wlllstt,  and 
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that  the  ttUe  is  thus  rendered  clouded  tmd  unmerefaantalile.  (4)  It  said  tlU< 
of  plaintiff  be  held  to  be  good,  and  free  from  incombrances,  this  defendan 
vIU  pay  plaintiff  said  sum  of  |i200.  The  plaintiff  demands  judgment  tha 
it  be  adjudged  that  her  title  to  said  premises  la  in  fee-ainiple,  free  and  dea 
from  Incumbrances,  and  that  the  said  covenants  and  restrictions  are  not  in 
combrances  and  clouds  upon  her  title,  and  tliat  t)ie  deed  bo  tendered  was  ii 
conformltj  and  full  complinDce  with  her  contract  with  said  defendant;  aii( 
that  the  defendant  pay  her  the  sum  of  S200.  Defendant  prays  (1)  that  i 
may  be  adjudged  that  said  covenaots  and  conditions  are  inoombranoeB  upm 
said  premises;  and  (2)  that  plaintiff  Is  not  entitled  torecorvr  said  snm  o 
•200. 

Argoed  before  Freeduas  and  Tbvaz.  JJ. 

J.  S,  JMdden,  tor  plainUfl.   Geo.  W,  MaAdam,  tor  defMidanl 

F£B  Cttbiah.  Upon  the  facts  agreed  upon  and  submitted  the  plaintiff  i: 
entitled  to  judgment  tliat  iter  title  to  the  premises  in  question  is  in  fee-almple 
firee  and  lUear  from  Incumbrances;  that  the  covenants  and  restrictions  ii 
question  are  not  Incumbrances  and  clouds  upon  her  title;  that  the  deed  tend 
ered  was  in  conformity  and  full  compliance  with  her  contract  with  the  de 
fondant;  and  that  the  defendant  pay  her  the  sum  of  $200. 


Blooh  9*  Fatten  «t  al, 

{Superior  Court  of  yew  TV)**  City,  General  Term.  Jane  97, 18Wi) 

DnoovaBT— ExAMiKATioK  or  Pabtt  befobb  Trul. 

An  order  for  tlie  examioatloD  of  defeodaDts  before  trial,  ast»d  for  on  the  gronii 
that  snob  examination  Is  necessary  to  enable  plfdntiil  to  amend  hia  comidalni,  wil 
be  rerersed  where  the  affidavits  on  botb  sides  show  that  plaintiff  has  solBoiea 
knowledge  of  the  facto  oonstltatiuff  his  alleged  cause  of  aotion,  and  seeks  Infoi 
mation  concerning  an  anticipated  defense,  ud  to  asoertaln  whether  the  oanae  c 
action  oannot  be  extended  to  other  parties. 

Appeal  from  special  twm. 

Action  by  Jacob  £.  Bloom  against  Francis  JarTis  Patten  and  others.  Ds 
fendants  appeal  from  an  order  requiring  their  examination  before  trial. 
Argued  before  Freeduan  and  Truaz.  JJ. 
SempU  dt  Oahill,  for  appellants.  /aco6  S.  Bloom,  pro  m. 

FitEBDHAV*  J.  The  papers  on  which  the  defendants  were  ordend  to  a{ 
pear  and  submit  to  an  examination  before  trial,  and  to  make  a  discovery  c 
their  books  and  papers,  claimed  that  such  examination  and  discovery  wei 
necessary  to  enable  the  plaintiff  to  amend  his  complaint.  The  test,  then 
fore,  is  whether  a  necessity  was  shown  for  the  purpose  stated.  The  proa 
fails  to  show  su..h  a  necessity.  From  all  that  appears  by  the  aflOdaTita  o 
both  sidra,  it  is  evident  that  the  plaintiff  has  sulficient  knowledge  of  Ui 
facts  constituting  his  alleged  onose  of  action,  and  that  his  objeot  is  to  obtai 
information  concerning  an  anticipated  defense,  and  to  find  out  whether  tb 
cause  of  action  cannot  be  extended  to  other  parties.  The  order  should  be  n 
versed,  with  $10  costs  and  dishnrsements. 


MOBIABTT  0.  MORIABTr. 
(fiuverUir  Court  of  New  TotH  CUu,  General  Tertn.  Jhna  ST,  ISMi) 
DrroBOB— ALiHomr  Pbkdbntv  Litb. 

Alimony  pendente  lUe  will  not  be  granted  in  a  suit  for  divoroe  on  the  groan 
of  adultery  where  all  the  charges  of  adultery  are  made  on  Informatloii,  and  u  doc 
not  anwar  fihmt  plaintiff  believea  tha  tdia^Bea,  aad  dtfttndant  poaitlvaiT  dank 

Appeal  from  special  term. 
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Action  for  divorce  by  Duretta  B.  Morlarty  ajpUnst  Jeremiali  J.  Moriarty. 
Defeodant  appeals  from  an  order  directing  tbe  psyment  of  alimony  pmdente 
Ute  and  counsel  fees. 

Argned  before  FAbedhan  and  Tbttaz,  JJ. 

Peter  MicheU,  for  appellant.   Qeorgt     MarUn$,  for  respondent. 

Tbuax,  J.  The  action  Is  brought  to  obtain  an  absolute  divorce  on  the 
ground  of  the  adultery  of  the  d^endant.  Alimony  will  not  be  granted  in 
evoy  ae^m  for  divorce  a  vinculo  brought  by  a  wife  againet  her  husband. 
The  idaintiff  is  bound,  said  the  court  of  appeals  in  CoUint  v.  Collina,  71  N. 
T.  275>  to  present  a  case  to  the  court  showing  that  she  has  a  fair  prospect 
of  snoeess  in  the  action.  In  the  action  at  bar.  no  soch  case  was  pnsented. 
The  moving  papers  do  not  contain  a  single  allegation  relating  to  the  adultery 
of  the  detaidant  worthy  a  mcunent^  eonsideration  by  a  court  of  Justice. 
There  are  many  vague  statements  in  the  moving  papers  to  the  effect  that 
pUdntifl  bad  Imrued  that  defendant  was  living  with  a  woman  who  claimed 
to  be  his  wife;  that  other  affiants  had  ascertained  that  defendant  was  keep- 
ing  bouse  with  a  woman  who  was  known  In  the  houses  and  who  was  re- 
puted to  be  the  wife  of  the  defendant;  that  on  one  occasion  one 'of  the  affiants 
was  informed  by  thifl  woman  that  she  bad  been  living  with  defendant  txa 
two  yearn,  and  had  occupied  the  same  bed  with  him  the  night  before.  But 
wo  are  not  told  from  whom  plaintiff  obtained  this  Information,  and  the  stat^ 
ment  that  plaintlif  had  learned  thirt  defendant  was  keeping  house  with  a 
woman  Is  not  an  allegation  that  defendant  was  In  fact  keeping  house  with  a 
woman.  This  oonrt  has  lately  held,  in  the  case  of  Martin  y,  Qrout  4  N.  T. 
Supp.  &37.  that  a  general  assertiim  of  a  fact  upon  Information  and  belief 
proves  nothing.  In  the  case  before  us,  it  does  not  oven  appear  that  plaintiff 
believed  what  she  "ascertained"  or  was  "informed"  about  the  defendant;  and 
Uie  defendant  and  his  alleged  paramour  deny  that  they  are  living  t<»elher  as 
husband  and  wife,  or  that  they  occupied  a  bed,  as  above  stated.  I  think  that 
the  mto  to  be  followed  In  a  case  of  this  kind  is  well  stated  in  Monk  v.  Monk, 
7  Bob.  (N.  Y.)  153, — that  alimony  will  not  be  granted  in  an  action  of  this 
UiUl  wbere  all  the  chafes  of  adultery  on  the  part  of  the  husband  are  made 
on  information  and  belief,  if  the  defendant  positively  denies  the  eharges. 
Order  appealed  from  reversed,  and  the  motion  for  alimony  deniedt  witunt 
coeU.  unth  leave  to  {daintifl  to  renew  motion. 


Bambbbobb  d  a2.  v.  Fibb  Abb'r  or  New  Yobk.  Sahb  «.  Mutuai.  Fxbk 
I»s.  Co.  Samb  e.  Abmsxbono  Pirb  Ins.  Co. 
(fiuparior  Court  of  New  York  CUy,  Oeneral  Term.  Jose  37,  1890.) 

HsnuvcB — Wnar  DaxnD. 

In  aottoDS  w  iBraimooe  poUoies,  where  eeoh  defendant  idiargu  fraud  on  the  part 
of  Inaared,  defeadaDto*  motions  for  a  oompnliory  referenoe  are  pnqiwrly  denied 

Appeal  from  special  term. 

Action  by  Jacob  F.  Bamberger  and  others  against  the  Fire  Asaociatlon  of 
Hew  York,  the  Mutual  Fire  Ineurance  Company,  and  the  Armstrong  Firo 
Inaorance  Company.  From  an  order  denying  their  motions  im  a  reference, 
defendants  appeal. 

Ai^ed  before  Fbkedhah  and  IifosAHAH,  JJ. 

Btine  de  Calmant  {Joeeph  B.  CAoate,  of  counsel.)  tm  appellants.  HoadUyt 
tmUnhaah  A  Johnion,  {Bdgar  Jf.  /oAn«on.  of  oonnsd,)  for  respondont. 

Fbbbdman,  J.  Tbeee  three  actions  have  been  brought  to  recover  mon^ 
dne  on  aeoouot  of  three  policies  of  insurance  covering  plaintiffs'  stock  of 
merdiaiidlse  at  their  atne  in  Lonlsville,  I^.   These  policies  fom  ^urt  tA  a 
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total  number  of  144  policies  upon  the  whole  atock  of  said  merchandise.  I 
each  of  these  actions  the  defendnnt  has  set  up  a  charge  of  fraud  on  the  pai 
of  the  insured.  For  this  reason  the  motion  made  by  each  defendant  for 
compulsory  reference  was  properly  denied.  True,  the  character  of  the  actio 
la  to  be  determined  from  the  complaint.  But.  in  exercising  its  discretio 
upon  the  question  whether  a  reference  shall  or  bIihU  not  be  compelled,  tb 
court  will  lock  at  the  papers  submitted  bj  b6tfa  sides;  and,  if  it  should  ^ 
pear  that  a  charge  of  aerloua  fraud  Is  involved  in  the  iBsaes,  the  rnoUcm  hm 
well  be  denied,  even  if  the  action  be  referable.  With  the  exerdse  ot  that  db 
■cretion  the  general  term  will  not  interfere.  The  views  alieadj  eviwesBc 
render  St  unnecessary  to  determine  the  question  of  power.  In  each  case  tl 
order  i^ppealed  from  should  be  affirmed,  but  there  should  be  only  one  bill  < 
•tests.  All  concur. 


Hato  e.  Enowltox. 
(Common  Pleas  q^JTmo  York  (Hiv  and  County,  Oen«nil  Term*  June  9, 1800.) 

Faotobs  aus  Bbokbbs— Stock  Ownbd  bt  Bboxibs— Rbsoission. 

Flidntlff  grdered  defondaDt,  as  a  broker,  to  buy  for  him  a  nnmber  of  share*  In 
mining  oompaDj,  and  the  shares  were  delivered  to  faim  by  defendaat.  Afterwan 
tiia  jocSoe  was  bonKht  by  another  company,  and  the  sharea  made  oonvertUda  lu 
sharea  of  the  new  company,  and  plainttfl  so  oonverted  sbarea.  Snbeeqnent: 
be  claimed  to  have  discovered  that  defendant  did  not  buy  ibe  shares,  bat  timp! 
tamed  over  some  which  he  himself  owned,  and  thereupon  sou^t  to  repudiate  tt 
purchase,  and  for  that  purpose  borrowed  the  requisite  number  of  sharea  in  U 
•original  company,  and  tendered  them  to  defendant.  Held  that^  in  order  to  r 
soind  the  sale,  puuntiif  should  have  tendered  the  shares  which  he  reoeived  in  tl 
new  company,  as  he  could  not  retain  the  subject  of  his  purchase,  and  at  tbe  aan 
time  mauteln  an  aotlon  for  the  wrongful  set  of  the  Vroker  In  delivering  atof 
owned  bv  himself. 

Appeal  from  trial  term. 

Action  by  Sylvanus  Mayo  against  Delorme  Knowlton.  Yetdlct  and  Jitd] 
-ment  for  defendant,  from  which  plaintiff  appeals. 

Argued  before  Larreuore,  C.  J.,  and  Bookbtatsb,  J. 

Charles  Iff.  Morgan  and  Robert  B,  WorthlngUmt  for  appellant.  JtAn  1 
.TrutddeTt  for  respondent. 

Labbeuobb.  G.  J.  This  action  was  tried  beftne  Judge  Yah  Hobbek  ai 

■a  jury  in  May.  1887,  reaaltlng  in  a  verdict  for  the  defendant.  The  complaii 
sets  up  two  grounds  of  action.  It  appears  tiiat  at  different  times  in  tt 
jrear  1882  the  plaintifT.  at  tbe  suggestion  of  defendant,  purchased  in  tbe  aj 
gregate  4,000  shares  of  the  stock  of  the  Silver  King  Mining  Company.    It : 

■allied  that,  although  the  defendant  assamed  to  act  as  an  agent  and  broJci 
in  these  transactions,  the  stock  which  he  delivered  to  the  plaintiff,  upon  r 
ceiving  the  purchase  price  thereof,  was  in  reality  stock  owned  by  I^mse 
which  be  had  merely  transf^red  to  the  purchaser,  himself  retaining  the  sal 
purchase  price.  It  is  alsoaverred  that  certuin  intentionally  false  and  fraudi 
lent  representations  were  made  to  the  plaintiff  by  the  dd!endsnt  as  an  ii 

■duoement  to  such  purchase.  The  prayer  for  relief  demands  damages  tot  U 

■amount  ot  such  purchase  price. 

As  to  the  first  ground  of  action,  I  am  of  opinion  that  the  learned  tri; 
judge  correctly  instructed  the  jury  that  they  should  "leave  oat  of  view  tl 
fact  that  Mr.  Knuwlton  is  charged  with  having  been  the  owner  of  the  stoc 
that  was  delivered  to  Mr.  Mayo.  Mr.  Knowlton  denies  that  such  was  tl 
case;  but,  though  it  had  been  so,  it  would  not,  in  view  of  what  the  evident 

•discloses,  have  given  Mr.  Mayo  a  right  of  action."  The  general  priQ<up 
for  whioh  the  appellant  contends  on  this  subject  is  undoubtedly  well  setUei 
If  an  agent,  instead  of  purchasing  stock  for  bis  principal  from  a  third  prraa 

•or  in  the  market*  simply  makes  over  stock  of  his  own,  the  principal  may  r 
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wind  the  transaction,  tender  back  the  stock,  and  demand  a  retnrn  of  the  con- 
sideration paid  for  it.  A  question  of  public  puliqr  la  involved  In  this  rule* 
and  it  applies,  although  peifect  good  faith  waa  intended,  and  no  loss  has  been 
sustained.  Cimkey  t.  Bond»  36  N.  T.  427;  TauaHg  r.  Hart,  58  N.  T.  425. 
The  pecnliar  facts  proved  on  the  trial,  however,  take  this  case  out  of  the  op> 
eratlon  of  sadi  prinoiple.  The  transfers  of  stock  to  plaintiff  were  made  be- 
fore the  maatH  of  September,  18fi2.  In  the  latter  port  of  1883  the  property 
and  assets  of  the  Silver  King  Mining  Company  were  conveyed  to  the  ^Iver 
King  Mining  A  Tunnel  Ck)mpany,  and  Uie  shares  of  the  former  mining  com- 
pany were  made  freely  opnvertible  into  shares  of  the  tannel  company,  in  all 
respects  equivalent.  Flidntlfl  having  pieviously  procured  the  shajrea  in 
question  to  be  registered  in  his  name  on  the  books  of  the  mining  company, 
tiiereupon  exchanged  them  for  shares  in  the  tunnel  company,  which  he  a  till 
retains.  He  did  not  attanjA  to  reaoind  the  purchase  until  1886,  claiming 
tbat  not  until  that  time  did  he  discover  the  alleged  fraud.  He  went  to  de> 
fokdant,  and  tendered,  not  the  shares  of  the  tunnel  company  which  he  had 
received  in  exchange,  but  be  borrowed  from  different  persona  4,000  shares 
itf  the  mining  company's  stock,  which  had  jiever  been  transferred,  for  the 
purpose  of  mfUcing  such  tender.  Plaintiff  admits  tbat  he  fras  not  the  owner 
of  the  sharea  so  offered  to  dtfenchint,  and  that  be  borrowed  them  simply  txx 
tbe  purpose  of  the  formal  tendw.  The  fact  whetiier  or  not  defendant 
delivered  to  plaintiff  stock  owned  by  himself,  and  not  secured  by  bona 
jXdt  parchase.  is  Immaterial,  because  Uie  only  light  whl<di  eould  be  oon- 
ferred  thereby  would  be  that  of  repudiating  the  tranaaotion  and  rescinding 
the  sale.  In  csder  to  do  this,  a  party  must  always  tender  bade  tbe  stock 
which  he  has  received  under  such  voidable  sale.  Here  tbe  plaintiff  has  not 
made  any  attempt  to  do  this.  Hestill  holds  tbestock  hereceived  in  exchange 
fw  tbe  original  stodi,  and  presumably  Is  gaining  Hie  benefit  of  such  holding. 
If  Immediately  after  the  discovery  of  the  true  nature  of  the  purchsse  plaintiff 
bad  gone  to  defendant,  and  offered  to  restore  as  far  as  was  within  bis  power 
tbe  property  he  bad  purchased,  a  different  question  would  have  arisen.  The 
sharea  in  the  tunnel  company  were  the  equivalfnt  of  and  in  all  respects  stood 
for  the  surrendered  shares  of  the  mining  company.  A  tender  of  tnose  shares 
would  have  been  tbe  nearest  plaintiff  could  have  come  to  offering  restitution. 
Id  my  jodgment,  the  so-called  tender  of  4,000  shares  of  mining  stock  which 
he  did  not  own  was  merely  an  idle  ceremony.  Plaintiff's  rew  position  on 
this  point  is  that  he  Is  authorized  to  retain  tbe  stock,  but  sue  for  damages. 
This  position  Is  untenable.  A  principal,  under  such  circnmstancea,  may 
either  repudiate  the  transaction  and  demand  back  his  money,  or,  if  he  so  elect, 
may  ratify  the  sale,  retain  the  property,  and  reap  Its  possible  benefit.  But 
he  cannot  hold  on  to  the  stock,  presumably  taking  tbe  chance  of  making  gain 
thereby,  and  at  the  same  time  treat  tbe  wrongful  act  in  delivering  stock  the 
agent  himself  owned  as  an  independent  cause  of  action  for  damages.  The 
le&ined  trial  judge  sent  the  case  to  the  jury  upon  the  question  whether  ffilse 
representatious  were  made  as  to  the  stock  as  an  inducement  to  the  purchase. 
Under  tbe  facts  disclosed,  this  was  the  most  tliat  plaintiff  could  claim.  We 
find  no  errors  either  in  the  charge  or  In  the  rulings  upon  the  trial*  and  tbo 
judgment  appealed  from  should  be  affirmed*  with  costs. 


OOHHEBSALI.  O.  GrEW  St  tU. 

(Odnmon  Plena  of  HFew  Forit  City  and  County,  Qeneral  Tam.  June  t,  18Ml) 

BnDBNca— DacuH4TioxB  Ain>  AiuiiB8i<»(a— Offsh  or  Cohpbomibb. 

▲n  offer  of  oompromlse  made  Is  iDadmlssible  in  evidence  against  the  part^  msifc- 
lag  it 

AppiKsl  from  second  district  court. 
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Action  by  William  H.  Gommersall  against  Henry  Grew  and  others  to  r&- 
cover  liis  commissions  us  broker. 
Argued  before  Labbbmobb,  G.  J.,  and' Allbh  and  Booestatsb.  JJ. 
W.  P.  Taylor,  for  appellant.   Mr.  MoCarthy,  for  respondents. 

Pkb  GinttAif.  The  evldenoe  in  this  case,  as  to  the  etapla^nvat  of  the 
plaintiff  B8  a  broker  hy  the  defendants.  Is  veijr  eonflicting,  *lino  the  plain- 
tiff admits  that  he  was  employed  by  the  party  of  whom  Uie  pn^wrty  was 
I«ooared,  as  a  broker,  although  he  datms  that  the  defendants  knew  of 
such  employment,  which  they  deny.  The  Judgment  being  on  eonflioting 
evidence,  and  especially  as  there  Is  a  doubt  as  to  whether  or  not  the  defend- 
ants knew  of  plaintiff's  employment  by  the  other  party  to  the  transaction, 
the  jndgfflffiit  was  properly  rendered  In  favor  of  the  defendants.  It  is  con- 
tended on  the  part  of  the  appellant  that  Uie  testimony  of  Mr.  Toler,  a  wlU 
ness  for  the  plaintiff,  was  Improperly  stricken  out.  He  was  tlie  attorney  fiv 
the  plalnUfl,  and  Mr.  Ctev,  one  of  the  defendants,  had  an  interview  with 
him.  From  Mr.  Toler's  testimony,  it  does  not  appear  whether  or  not  what 
was  then  Sfdd  1^  Mr.  Crew  rdated  to  an  effort  to  compromise  the  matter. 
But  that  it  had  relation  to  such  an  effort  is  distinctly  testified  to  1^  Mr. 
Grew,  wlx)  said  that  he  made  plaintiff's  attomqr  an  offer,  to  save  trouble.  A 
party  has  a  right  to  purchase  his  peace,  and  to  midEC  an  offer  of  compromise 
for  that  pnrpoae,  but  such  offers  are  not  evidence.  We  think  the  evidence. 
In  Uie  light  of  Mr.  Crew's  testimony,  was  properly  stxicken  oat.  The  judg- 
ment should  therefore  be  affirmed,  with  costs. 


BOSBNFBLD  «.  NBW. 

(Common  Pleat  ef  17«w  Fork  Ctiv  and  Counti/,  (Tehjnil  Term.  June  %  1890l) 

1.  iiABTBB  AND  BbBVXNT~CONTR1(TT  OP  HlBIKQ — CoXPBlfSATIOlf. 

Plaintiff  admitted  that,  before  atartltiK  on  bis  first  basiaesa  trip  (or  defendaot, 
he  told  tbe  latter  that  be  could  sot  travel  oo  t50  per  week,  but  would  try  to  do  m. 
Od  tbat  trip  be  obarged  and  was  allowed  ItW  per  week  for  traveliatt  expense*,  bat 
admitted  tbat  be  sabeequentJy  submitted  to  a  deduction  from  bis  salary  for  bavlng 
obarged  more  tban  $50  per  week.  He  claimed  tbat  be  did  not  acquiesce  in  the  de- 
duction, dented  tbat  he  ever  contracted  to  fix  bis  traveling  expenses  at  150  per 
week,  and  testified  that  he  aotnaUy  expended  160  per  weak  therefor.  Held,  that 
the  question  whetber  be  had  agreed  to  receive  fSO  per  week  for  faia  traveling  ex- 
penses was  for  the  jury. 

IL  AOOOSD  AKD  SlTOTAOnOH— EVIDXTTOB. 

The  feot  tbatt  on  leaving  defendant's  employ,  plafntUt  consented  to  reoelTe  the 
amount  appearing  by  do/endant's  books  to  oe  dae  bim,  does  not  show  an  accord  and 
satisfaction,  where  plaintiff  refused  to  sign  a  receipt  in  foil,  and  gave  no  receipt  at 
alL 

t.  Baus— -BuxDBir  ov  Pboot. 

Where  defendant  alleges  an  accord  and  satUfaotion,  be  bas  the  boWUa  oC  prov- 
ing IL 

Appeal  from  city  court,  general  term. 

Action  by  Louis  Rosenfeld  Hgiiinst  Jacob  Xew,  for  moneys  deducted  from  the 
salary  of  ptuintiff  while  he  W)ta  in  defendant's  employ,  fur  nlleged  overdiargea 
in  his  traveling  expenses.  A  judgment  entered  on  a  verdict  for  plaintiff  was 
affirmed  by  the  general  term  of  the  city  court,  and  defendant  again  appeals. 

Argned  before  Labreuore.  G.  J.,  and  Bookstatbr.  J. 

Sdtoard  Browne^  for  appellant.   Jos^h  C.  Sosenbaum,  for  reepondeot. 

Labbbuore,  G.  J.  I  am  of  opinion  that  there  was  evidence  ^  go  to  the 
jury  on  all  tlie  disputed  points,  and  thsA  the  submission  of  the  whole  issue  to 
them  was  fair,  and  free  from  error.  The  court  could  not  have  charged  as 
matter  of  law  that  plaintiff  entered  into  an  actual  agreement  that  his  travel- 
ing expenses  should  not  exceed  ^0  per  week.  He  admits  that  he  said,  before 
starting  on  his  first  business  trip,  that  he  could  not  trnvd  tm  any  such 
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money,  but  that  he  would  trj  to.  Upon  this  trip  he  chnrged  his  traveling 
expenses  at  $60  per  week,  and  tiiev  were  allowed  by  defendant  at  that  rate, 
without  objection.  Plaintiff  admits  that,  upon  subsequent  trips,  he  submit- 
ted to  a  reduction  of  his  salary  of  $100  in  Installments,  because  of  his  having 
charged  $60.  Instead  of  $50,  per  week.  But  this  be  claims  was  without  any 
final  acquiescence  in  defendant's  authority  to  make  such  deduction,  and 
therefore  without  releasing  any  existing  legal  rights;  and  he  denies  that  be 
ever  made  any  contract  Bxing  his  expenses  at  $50.  He  testifies  that  be  actu- 
ally expended  $00  per  week  for  traveling  expenses  during  the  period  he  was 
employed.  The  question  whether  or  not  such  alleged  $50  agreement  existed 
was  properly  sent  to  the  jury. 

There  is  also  evidence  to  support  the  verdict  in  plaintiff's  favor  on  the  ques- 
tion of  the  alleged  accord  and  satisfaction.  Although  he  consented  to  re- 
ctive.  at  the  time  of  leaving  defendant's  employ,  the  amount  which  appeared 
due  by  the  defendant's  books,  be  refused  to  sigh  a  receipt  In  full  for  the  same, 
although  requested  to  do  so,  and  in  fact  gave  no  receipt  at  all.  Certainly  the 
court  would  not  have  been  justified  in  directing  a  verdict  for  defendant  on 
this  point,  and  I  think  the  trial  Judge  correctly  charged  that  the  burden  of 
pro«  to  establish  the  allied  accord  and  satisfaction  was  on  the  defendant. 
The  Jadgment  ^pealed  from  should  be  affirmed,  with  costs.  All  eoDcnr. 


Wilson  et  aJ.  v.  Ktdkb. 
(Common  Pleaa  of  New  York  CUy  and  County,  OeneniC  Term.  JTnne  %  1880.) 

Dauai'i'  Otii  ItMraMSHTATiow  or  Solvbhot. 

An  aothm  lot  prooariiig  goods  br  defendanVs  false  representatloii  that  be  owned, 
tao,000  worth  of  property,  tne  ana  dear  of  liabilities,  is  properly  dismissed  wben 
the  coiDpIatat  contains  no  aUeeatlon  of  damaffas  arising  out  of  this  representation, 
and  the  plaintiffs'  own  proof  snows  that  defendant  owned  property  to  tbe  amoant 
stated  by  him,  and  that  ne  is  amply  respouBlble  for  the  debt,  tboagh  Itaiso  appears 
Uiat  he  owed  debts  aggregating  abont  13,600  when  the  representation  was  mue. 

Appeal  from  city  eonrt.  general  term. 

Action  by  Henry  Wilson  and  George  D.  Wilson  against  Stephen  Byder,  for 
pvocaring  goods  by  a  false  representation  that  defendant  owned  property  worth 
SiBO.OOO,  free  and  dear  of  incumbrances.  The  action  was  referred  to  a  r^ 
eree.  As  appears  by  plaintiff's  evidence,  they  sold  defendant  a  bill  of  goods 
amounting  to  $252.98  on  the  faith  of  his  representation  as  to  his  property. 
I>ef endant  paid  $52,98 1  n  cash,  and  gave  his  note  for  the  balance,  $200,  which 
be  failed  to  pay  at  maturity.  Plaintiffs  further  showed  that  when  defendant 
made  the  representation  he  was  owing  about  $3,500,  including  a  mortgage  of 
$2,000  on  a  tract  of  land.  It  also  appeared  from  plaintiffs'  evidence  that  de- 
fendant now  owns  about  $40,000  worth  of  property.  Defendant  introduced 
no  evidence,  and  moved  to  dismiss  the  complaint  at  the  close  of  plalntifb* 
•Tidence.  Tbe  referee  granted  the  motion.  From  a  Judgment  affirming  tiie 
judgment  In  the  referee's  report  plaintiffs  appeal 

Argued  before  Lasremobs.  C.  J.,  and  Bookstateb,  J. 

P.  C.  Talman,  {John  Fmtnt^t  xA  oounsel.)  for  appelhuits.  0so.  C.  2>tttefr- 
«r,  for  respondent. 

BoosBTATBB*  J.  Thls  action  was  brought  by  the  plalntlfh  to  recover  the 
■Qin  of  $200,  uid  the  plaintiffs  allege,  among  other  things,  that  false  and 
ftandnlent  representations  were  made  by  the  defendant  at  the  time  of  tAe  pnr- 
ebase  of  tbe  goods  in  question,  which  led  to  their  sale.  There  is  no  allegMfon 
In  tbe  oomplatnt  of  any  damage  arising  out  of  these  representations.  The 
•eUon  was  referred  to  a  referee  appointed  by  tbe  city  court,  for  trial,  and  up- 
on aoeb  trial  no  proof  was  offered  on  behalf  of  the  defendant  The  phiinttffs* 
testimony  showed  that  the  defendant  owned  more  than  $20,000  lUrave  his 
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debts  and  liabilities  at  the  time  that  the  repn>aentation8  were  made,  and  that 
the  representations  made  by  him  at  the  time  of  the  purchase  were  substan- 
tiallj  true.  The  most  that  could  be  said  Is  that  the  representations  were  false 
in  one  respect  only;  but  this  can  give  no  cause  of  action,  for  It  does  not  appear 
that  the  plaintiff  acted  on  that  false  representation,  or  that  any  damage  artse 
by  reason  thereof.  It  tdao  appears  from  the  evidence  that  the  defendant  was 
amply  responsible  to  pay  the  debt  incurred  by  him.  notwithstanding  the  In- 
cumbrance upon  his  property,  and  there  was  no  proof  offered  as  to  his  actual 
insolvency.  There  was  therefore  no  question  of  fact  In  the  case  to  have 
been  submitted  to  a  jury,  had  the  case  been  tried  before  It,  and  therefore  the 
referee  was  right  in  dismlssinif  the  oompUdnt.  The  Judgment  should  be  a(- 
flnned,  with  costa. 


FLAVAaAH  e.  MiTOHELL  0t  Ol. 

(Common  PI«at  qT  Jfew  Totit  CUy  and  County,  General  Term.  JvnB  %  1890.) 

t,  Obdbbs— CoKDmOVJJ.  Aootuhcb. 

Where  defendants  aooevt  an  order  on  them  tor  the  paymeat  of  money  by  writing 
Ibereon  '*Aooepted.  payable  ont  of"  a  certain  payment,  the  aocaptaDoa  la  oondt 
tlonal,  and  becomes  abeointe  whou  the  spedflad  payment  ia  made  to  dafaadaDta. 

9.  BAJa--COH8IDaRATIOII. 

Where  plaintiff  tesUflea  tliat  be  took  the  order  in  payment  for  plastering.  In  i» 
llMoe  on  defendaDts*  promise  to  accept  it,  and  forebora  to  file  a  Ilea  for  thaamooal 
dne  bim,  it  is  Immatenal  whether  or  not  defandanta  received  any  eonrtderatlon  foi 
their  aooeptance,  as  plaintiffe  toriwaraaea  Is  ■nfflolant  to  Und  them. 

•.  Arkal— Haxmxbsb  Bkbob. 

Where  datendant  la  allowed  as  a  witness  to  refer  to  and  refresh  his  memory  fron 
a  certain  hutrtunent  wtaidh  ia  exolnded  from  evidence,  and  plaintiff  snbseonantij 
withdraws  all  ot^eetions  to  the  admlsaion  of  the  Inaimmenb  Imt  defendant  da 
eliu«B  to  introdnoait,  any  emr  in  Its  ortjBdnal  atOlnslOB  la  enradL 

Appeal  from  trial  term. 

A^on  by  Uchard  Flanagan  against  Peter  and  David  Mltcbdl.  Jadgmeol 
for  pWntlff.  and  defendants  appod. 
.ugued  before  Larrshobe,  C.  J.,  and  Bookstatkb*  J> 
CkauaeuS,  Tnum,  for  appellaoto.  Thoma*  O,  Bntunw,  fax  reepondenl 

IjAbbbhobb*  G.  J.  The  plaintiff  is  a  plasterer  by  trade,  and  prior  to  Sep- 
tember 4,'  1886*  was  engaged  in  plastering  a  row  of  buildings,  in  Seventy-Firs) 
street*  near  West-End  avenne^  under  a  snboontraot  with  Messrs.  Fonner  & 
Iiowther,  the  builders.  It  ia  undisputed  that  upon  said  dity  the  folloving  in* 
■trument  was  executed  by  said  buildeie,  delivered  to  the  plalntiflp  and  ac- 
cepted as  therein  stated  Toy  the  defendants:  "September  4*  1886. 

"Gkntlshkm:  Please  pay  to  Biqhanl  Flanagan  the  sum  ctf  $£00,  and 
charge  the  same  to  our  acoount.  and  oblige,  very  respectfully, 

**FONHBB  A  LOWTBOSU 

"Top.  AD.  Uitcbdl. 

''Accepted,  payable  out  of  standing  trim  payment. 

**P.  &  D.  MiTuuBLL,  Attorneya  for  Loen.* 

This  action  Is  to  enforce  payment  of  such  instrument.  The  learned  trial 
Judge  correctly  instructed  the  jury  that  the  words  "attorneys  for  loan**  wer< 
mere  surplusage,  to  be  disregarded,  and,  further,  that  the  instrument  was  ool 
to  be  taken  as  an  ordinary  bill  of  exchange  atwolutely  accepted;  but  that  d» 
fendants'  action  in  the  premises  constituted  a  conditional  acceptance.  Tin 
obligation  thereunder  consequently  could  not  become  absolute  until  the  oondi- 
tion  therein  named  was  fulfilled.  It  appears,  however,  that  the  com|dafn) 
contains  an  allegation  that  thexe  came  luto  the  hands  ami  posseesion  of  de- 
fendants a  sum  exceeding  $500  on  account  of  said  standing  trim  payment, 
and  that  they  retained  and  kept  the  amount  from  the  said  Fonner  &  I<owthei 
on  account  of  the  order  or  draft  above  mentioned.  This  ailegallon  Is  not  d» 
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Died  or  referred  to  In  tbe  ansirar,  and  must  therefore  be  taken  as  admitted 
for  tbe  pnrposeB  of  the  trial.  Tbia  la,  of  course,  the  strict  lexal  effect  of  al- 
loving  an  all^tlon  to  go  uiklenled  in  the  pleading,  and,  furthermore,  it 
bardlj  seems  that  the  omission  could  have  resulted  from  inadvertence,  be- 
eanse  tbe  defendant  who  tea tl fled  on  the  trial  on  tblB  subject  would  only  say 
that  tbe  standing  trim  payment  waa  never  due,  and  that  he  did  not  think  it 
was  made  at  a  matter  of  fa!ct.  This  witness  further  states  the  conclusion  of 
lav  that  money  was  never  advanced  to  Fonner  A  Lowther  that  ought  to  have 
gone  to  Mr.  Flanagan*  and  adds  that  the  money  that  Fonner  &  llowther  got 
after  alt  these  liens  and  Judgments  were  put  on  was  a  matter  fsX  graee.  The 

3aestlon  attempted  to  be  raised  In  such  evidence  with  regard  to  the  £nllfng 
ue  the  staoding  trim  payment  relates  to  tbe  constrncUon  of  the  bnlldlng 
loan  contract  to  Fonner  ft  Lowther.  We  should  be  obliged  to  hold  Uie  de- 
fendants to  th^  admission  in  the  answer  under  any  circumstances,  and  a 
perusal  of  Ur.  Mit(di^*s  testimony  convinces  us  tint  no  actual  InJosUce  re> 
salts  from  tbe  application  of  such  technical  rule. 

Bot^  altbongh  the  condition  of  the  acceptance  must  be  bdd  to  have  been. 
fuIfiDed,  tbe  appellBnt  f ortlier  argues  that  there  was  ito  consideration  to  anp- 
port  tbe  oUigatlon  undertalran  1^  the  Messrs.  Mitdiell.  One  ground  of  error 
assigned  Ss  tbe  exclnsion  of  the  qnastion  to  one  of  tbe  defendants:  **Did  yon 
ever  receive  any  consideration,  or  did  yon,  as  attmneja  for  the  parties  mak- 
ing the  loan,  nedve  any  con^eration  for  this  acceptance?**  We  tbink  this 
question  was  Immaterial.  As  between  these  parMes  it  was  not  of  tbe  ^gfat* 
ert  consequence  whether  tbe  defendants  gained  anyadvant^e  for  the  obliga- 
tion they  Incurred.  Tbe  real  oonaideration  here  was  fortraaranoe  on  the  pnrfe 
of  the  plaintiff.  He  testlfles  that,  before  the  draft  waa  signed,  there  was  a 
request  made  upon  Mr.  Ifitchell  to  pay  him  the  money.  **Mr.  Mitobell  said 
be  did  not  owe  them  mon^  Just  then;  that  he  could  not  advance  merbiml 
any  money,  because  there  was  not  enough  security  for  the  sama  Then  I 
siUd. '  Mr.  Mitchell,  I  will  have  to  put  a  lien  on  the  job  if  you  don't.*  He  said. 
*No,  I  would  not  do  that.  *  *  *  If  they  give  you  an  order  I  will  acc^ 
the  order  on  the  standing  trim  payment.*  **  Flaintlff'a  theory  of  this  action  la 
that,  relying  on  Mr.  MitcheU's  acceptance,  he  did  not  take  immediate  steps  to 
seonra  himself  by  a  lien.  This  is  certainly  ample  consideration  in  law  to 
hold  tbe  defendants,  and  the  question  whether  or  not  ttiey  received  anything 
by  way  of  indemnity  or  direct  profit  for  their  acceptance  would  be  collateral 
to  the  isaues  of  the  present  case. 

The  defense  was  also  raised  that  the.amount  of  this  draft  was  Intended  to 
be  merged  into  a  mortgage  subsequently  given  by  the  builders  to  the  plaintiff. 
Plaintiff  <m  his  part  denied  that  the  amountof  said  draft  vt  aa  included  In  said 
mortgage*  and  that  it  ever  was  intended  that  the  same  should  be  extinguished. 
The  evidenoB  was  conflicting  on  this  point,  and  the  question  was  fairly  sub- 
mitted to  tbe  Jury,  and  their  verdict  In  plaintiff's  fttvor  must  stand.  The  an- 
swer does  not  allege  whether  a  bond,  or  note,  or  any  other  InBtrnment,  ac- 
companied the  mortgage.  Even  if  this  mortgage  had  been  given  as  oollateral 
security  fi»r  the  draft  and  other  indebtednees.  said  drHft.-and  the  right  to  sue 
upon  It  independently,  would  not  have  been  extinguished. 

Counsel  for  appellant  contends  that  the  exclusion  of  the  contract  between 
Andrew  J.  Skinner  and  Sarah  E.  Lowther  and  James  fil.  Fonner  was  error. 
DOcesBitating  a  reversal.  But  this  contention  cannot  prevail.  The  defend- 
ant referred  to  such  contract,  and  refreshed  his  memory  from  it  In  giving  his 
evidence;  and  subsequently  counsel  for  plaintiff  withdrew  all  objection,  and 
the  defendants  were  given  an  opportunity  of  introducing  such  contract  in 
evidence  at  a  lator  stage  in  the  case,  if  they  so  desired.  Tliis  offer  they  then 
reused,  and  we  think  that  any  error  that  might  have  existed  by  reason  of  the 
wiginal  exclusion  was  tliereby  cured. 
Tbe  judgment  appealed  f  rmn  should  be  affirmed,  with  costs. 
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"Weil  v.  Kahn. 

{Common  Pleaa  of  New  York  City  and  CourUy,  Cfeneral  Term.  June  S,  18Ba> 

LumiABD  AHD  Tjurjjn— SUAIB8— ETIDBirOB. 

In  an  aotlon  1^  a  lessee  to  reooTor  money  for  repairing:  the  roof  of  tha  leaaed 
hoQse,  a  collateral  agreement,  blndlncr  the  lessor  to  make  such  external  repairs,  ia 
admlwlble  In  evidence,  where  the  only  provision  of  tbe  lease  relattcg  to  that  sub* 
ject  Is  that  the  lessee  shall  make  all  repatrs*  except  those  to  the  exterior  of  the 

bnllding. 

Appeal  from  fifth  district  court. 

Action  by  Samu^  Weil  against  Joseph  Eahn  to  recover  money  paid  for  n- 
palrlDg  roof  of  defendant's  house,  of  which  plaintiff  was  tenant.  Jndgmeat 
for  defendant.   Plaintiff  appeals. 

Argued  before  Labrehorb*  C.  J.,  and  Allbm  and  Bookstatsb,  JJ. 

A,  W.  Beniek,  for  appeUant.   Lewit  Sunt,  fbr  respondent. 

Per  Ouriah.  The  action  was  brought  to  recover  818  for  mon^  laid  oat 
and  expended  by  plaintiff  for  the  defendant  in  repairing  the  roof  of  a  house 
Insed  by  the  defendant  to  the  plaintiff.  The  lease  expressly  provided  that 
mil  tbe  repairs  were  to  be  made  by  the  lessee,  except  those  to  the  exterior  of 
the  building,  bat  there,  was  no  provision  in  the.lease  that  tbe  landlord  should 
make  those  repairs.  Had  this  been  the  only  contract  between  the  parties, 
the  views  expressed  by  the  justioe  in  his  opinion  would  have  been  entirely 
correct,  and  decisive  of  this  case.  But  upon  the  trial  plaintiff  offered  evi- 
dence tending  to  show  that  there  was  a  collateral  agreement  made  between 
the  parties,  by  which  the  landlord  agreed  to  keep  tbe  exterior  in  repairs,  and 
the  provisions  of  the  lease  respecting  the  repairs  are  interlined.  There  oouid 
have  been  no  object  for  making  this  interlineation  restricting  the  tenant'a 
obligation  to  keep  In  repair  the  interior,  for  he  was  bound  to  do  this  wlthoot 
any  covenants,  and  therefore  the  interlineation  adds  nothing  whatever  to  the 
lease;  and,  as  it  is  entirely  silent  as  to  who  is  to  make  the  repairs  to  the 
ontside  of  the  building,  we  think  the  evidence  offered  in  respect  thereto 
should  have  been  admitted.  Ward  v.  Cowdroy,  5  N.  Y.  Supp.  282;  faoAT. 
CarZeUm*  6  N.  Y.  St.  Rep.  641.  The  Judgment  should  therefore  be  leveEMd. 
■nd  a  new  trial  ordered,  with  costs  to  abide  the  event.  All  eoncan 


SVOHB  e.  Thadbm. 
(OMnmon  Plaos  ef  New  TMt  OUi/  and  Oountv,  Ommd  Tom.  Jvm»  %  X8BO1) 

TnrooB  Ajn>  Vnimaa— Dbvbotivb  Titli— Rboovbbt  or  Patoi. 

Plaintiff  paid  (35,  taklnga  receipt  reoiting  that  it  was  in  part  payment  for  honaa 
COB  West  Forty-Seventh  street;  prioa  131,000.  It  transpired  that  the  honsa  stood 
on  a  leasehold,  so  that  defendant  oonld  not  convey  the  »e,  which  pliOntiff  intended 
to  pnrohase.  Held,  that  pUntlff  was  enUtled  to  reoover  baCk  tha  part  pigment. 

Appeal  from  seventh  district  court. 

Action  by  Aaron  Stone  against  John  W.  Thaden,  to  recover  a  part  ^^ment 
made  on  a  contract  to  purchase  land.  Judgment  for  defendant.  Flalnttfl 
appealu. 

Argued  before  Labrshorb.  C.  J.,  and  Allen  and  Bookstavke,  JJ. 
Bmno  lAmoy,  tax  appellant.   Langbetn  Bt<m,  A  Langbetn,  tor  xe^ond- 


Fer  Curiam.  The  basis  of  this  action  rests  npon  the  following  reoeipt: 
**Rce*d  from  Aaron  Stone  twenty-Bve  dollars,  (<25.)  The  same  is  part  pay- 
ment for  house  503  West  47th  street;  the  price  to  be  •21,000,  (twenty-one 
thousand  dollata.)  Subject  to  mortgage.  L.  W.  Thaden.  L.  Thaabm," — 
and  signed  only  oy  tbe  defendant.  It  mi^  be  premised  that  in  this  eaae^  at 
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loott  It  was  undentood  to  bH  a  contract  Tlie  parties  sabsequentljr  met  to 
execute  Uie  contract  of  the  sale  of  the  premises  .in  dispute,  when  it  was  first 
discovered  that  their  minds  bad  not  met  upon  the  transaction  inrolved.  It 
is  an  elementary  principle  of  law  that  a  receipt  may  be  exphUned.  This  rule 
was  songbt  to  be  applied  in  the  present  litigation.  Is  it  reasonable  to  sup* 
pose  that  the  plaiaUfl  only  intended  to  purcliase  the  "bricks  and  mortar"  (A 
this  structure,  wtdoh,  upon  its  removal  from  the  soli,  according  to  the  testi- 
mony upon  the  trial,  was ' absolutely  worthless?  An  issue  was  raised  upon 
the  foct  aa  to  the  cost  of  the  buildiog,  but  the  evidence  upon  this  point.  If 
material  for  any  purpose,  should  have  been  restricted  to  its  actual  market 
value,  and  the  exception  upon  this  point  was  well  taken.  It  is  claimed  that 
the  disputed -question  of  fact,  as  to  what  was  intended  to  be  sold,  having  been 
dedded  adversely  to  the  defendant,  is  not  reviewable  upon  appeal.  In  ordl< 
naty  eases  this  principle  is  always  upheld,  but  when  it  appears  from  the 
whole  evidence  that  the  intention  of  the  parties  to  the  contract  is  in  doubt. 
at  misunderstood,  a  review  of  the  facts  Is  not  only  allowable,  but  justified. 
'Sbwe  was  nothing  in  the  receipt  to  apprise  the  plaintiff  that  the  house  stood 
upon  leasehold  ground  for  the  period  of  its  duration.  For  aught  that  appears, 
ttie  lease  might  have  expired  the  day  after  his  purchase.  A  contract  for  the 
sale  of  real  estate  should  be  speciSed  in  terms.  Ko  supposed  general  knowl- 
edge of  a  purchaser  as  to  the  character  and  restrictions  of  any  locality  can  be 
l^ally  preeumed.  A  house  affixed  to  the  freehold  is  a  part  of  and  passes 
with  it.  Ward  v.  KUpatrickt  85  N.  Y.  413.  The  receipt  was  but  a  prelim- 
inary to  the  contract,  and  the  proviaiona  of  the  statute  of  frauds  are  applica* 
ble.  Cagger  v.  Lansing^  43  N.  Y.  550;  Baldwin  v.  Palmer,  10  N.  Y.  232. 
The  plaintiff  upon  the  evidence  was  entitled  to  recover  the  amount  paid  on 
account  of  tlie  purchase.  It  is  possible,  however,  that  the  defendant,  on  a 
retrial,  may  be  able  to  make  a  stronger  case.  The  Judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  aUde  tlie  event.  All  concur. 


Ltoms  «.  Bboadwat  &  S.  a.  B.  Co. 

(Clfv  Oourt  of  Ntno  Ybrh,  Oenmil  Tnrn  TSxy  88, 1800.) 

Guanas— IiMUBT  to  FiMBRaBB— Assault  bt  Bhplotb. 

A  street  railway  eompaQ>  Is  liable  for  the  acta  of  one  of  its  drivers  la  wrongfully 
throwing  a  paasenffer  ott  a  oar;  the  rule  relleviiig  a  maiter  from  UablUtjy  fCr  a 
maUatooB  ioJiuT  iDflloted  by  Us  servant  not  mlyiiwaa  between  a  eommon  oaizlar 
and  a  paBseDffer  where  the  servaat  is  perforaung  dntles  wliioh  the  maater  owes 
to  Its  pasaeD^BTS. 

Appeal  from  trial  term.  ^       ^  .         ^  „ 

Action  by  John  J.  I^ns  against  the  Broadway  ft  Seventh  ATenue  Bail- 
road  Company  There  was  a  verdict  and  judgment  (or  plaintiff.  Defendant 
appeals. 

Argued  before  MoAdav.  G.  J.,  and  HcOowM  and  FxTzsuMOim,  JJ. 
Boot  A  ClarJfes,  for  appellant.  John  KJetm,  for  reapondent. 

Peb  CtmiAM.  The  case  was  fairly  tried,  and  the  excepUons  takm  to  the 
admtsaion  of  evidence  seem  totw  without  force.  The  complaint,  as  amended, 
claims  damages  for  loss  of  service  arising  from  Inability  to  worit,  and  charges 
that  the  injuriee  were  of  a  permanent  character,  so  that  the  testimony  upon 
these  subjects  was  within  the  Issue.  The  only  exception  to  the  charge  is 
that  part  wherein  the  court  said:  "The  company  is  liame  for  the  wUlful  acta 
of  its  servants  while  performing  duties  which  it  owes  to  its  passengers." 
The  plalntiif  was  riding  upon  the  front  platform  of  the  ear.  Neither  the 
conductor  nor  driver  objected  to  his  presence  there.  He  gave  the  oondootOT 
a  25-cent  piece  in  payment  of  the  fares  of  the  pbiintiff,  and  a  friend  who  waa 
with  him.  The  conductor  Imnded  him  15  cents  in  change.  The  plaintiff 
found  &ult  with  the  lO^nt  piece  he  received,  and  the  conductor  gave  him 
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another  instead.  The  drirer  took  offense  at  the  passenger  ringing  the  con- 
ductor up,  and  threw  the  plaintiff  off  the  car.  We  think  the  defendant  Is  lia- 
ble for  the  consequences  of  this  act.   The  driver  was  In  charge  of  the  front 

Slaiform  of  the  car,  had  the  power  to  keep  any  improper  person  from  it,  and 
ad  the  right  to  put  any  disorderly  person  off  It.  fie  was  not  bound  to  ask 
Uie  conductor  to  do  this,  ur  consult  him  about  doing  it.  If  he  put  the  wrong 
person  off,  it  was  a  mistake  for  which  the  master  was  liable.  Having  the 
power,  as  servant  of  the  corporation,  to  expel  Impn^wr  persons  from  tlie  phit< 
loim,  and  the  master  being  liable  for  his  mistakes  committed  In  the-exerass 
of  tills  authority,  the  defendant  is  answerable,  though  the  act  was  wiUfully 
done.  BaVroad  Co.  Bastka,  21 27.  E.  Bep.  522;  Mott  v.  let  Co.,  78  N.  Y 
54S;  Swinelle  v.  BaUroad  Co.,  24  N.  B.  Bep.  819.  ThetiliU  judge  wa8Gar»> 
f  nl  not  to  hold  that  the  master  was  liable  for  acts  outside  of  the  servant's  duty 
and  his  master's  business,  or  for  things  done  mallclonsly  for  the  sorant's  own 
pnnioses;  for  ha  conflned  the  liability  to  willful  acts  of  the  servant  **while 
performing  duties  which  the  corporation  owed  to  its  passengers.**  One  at 
these  duties,  we  apprehend,  was  to  protect,  rather  than  «idRnger,  the  lives 
and  limbs  of  passengers.  In  BUwart  v.  Railroad  Co,,  90  N.  T.  588,  the 
court  of  appeals  declared  that  a  carrier  undotakes  to  protect  the  passengw 
against  any  Injury  arising  from  the  negligence  or  wiUfal  misconduct  of  its 
servants  while  engaged  in  performing  a  duty  which  the  carrier  owes  to  the 

{iBssenger,  and  held  that  the  rule  relleviDg  a  master  from  liaUUty  for  a  ms> 
Icious  Injuiy  inflicted  by  bis  servant  does  not  apply  as  between  a  common 
carrier  of  passengers  and  a  passenger.  Tbeplaintlff  was  severely  injured, 
and  the  vradlct  for  91.600  is  not  excessive.  Upon  tlw  entire  case  the  Judg* 
ment  mnst  be  afllrmed,  with  costs. 


HiLDBETH  V.  Lerchs  et  oX. 
(OUy  Court  of  Ntw  Foric,  Spmstal  Term.  November  T,  1880.) 

ArpuL— -Fbok  Surbooatb'9  CotiBT— AcnoiT  OH  BOSD. 

Code  CItU  Froo.  N.  Y.  o.  18,  'tit.  3,  art.  ^  gS  2568-3680,  provide  that  an  ajipeal 
from  a  surrogate's  court  may  be  taken  to  toe  general  term  of  the  supreme  court, 
and  prescribes  the  procedure.  Section  2581  provides  that  the  surrogata  majafc 
any  time  authorize  any  person  aggrieved  to  sue  on  an  undertakiDg  giTon  ob 
appeal  from  an  order  or  decree  in  als  court.  Held,  that  section  1809,  oontafaied 
Is  chapter  18,  tit.  1,  relating  to  "appeals  generally, "  which  declares  that  no  aotioo 
■hall  be  maintained  on  aa  undertaifing  given  on  an  appeal  to  the  sapreme  ooart, 
"as  prescribed  in  *  *  *  this  chapter,  **  until  after  10  days  from  the  aenioa 
of  notice  of  the  entry  of  a  judgment,  or  order  affirming  the  judgment  or  order 
pealed  from,  or  dismissing  the  appeal,  does  not  apply  to  appeals  from  snrrogaleM' 
courts. 

At  chambers.  Action  by  J.  Homer  Hlldreth  against  Albrecht  J.  Lerohe  and 
Joseph  Ludwig.as  sureties  in  an  undertaking  given  on  appeal,  to  Sllse  Betbone, 
testator's  widow,  from  the  decreeof  the  surrogate's  court  of  New  Tork  coun- 
ty, admitting  to  probate  the  will  of  John  G.  Bethune,  deceased,  the  decree  ap- 
pealed from  having  been  affirmed.  48  Hun,  614,  mem.  Plaintiff  now  moves 
that  defendanto'  demurrer  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  be  overruled  as  frivolous.  Onde 
Civil  Fnw.  IS.  Y.  g  1309,  is  contained  In  chapter  12,  tit.  1,  relating  to  "ap- 
peals gdnerally,"  and  provides  that  "an  action  shall  not  be  malnteined  upon 
an  undertaking  given  upon  an  appeal  taken,  as  prescribed  in  title  third, 
fourth,  or  fifth  of  this  chapter,  until  ten  days  have  expired  since  the  service 
upon  the  attorney  for  the  appellant  of  a  written  notice  of  the  entry  of  a  Judg- 
ment, or  order  affirming  the  judgment  or  order  appealed  from,  or  dismisalng 
toe  appeal. "  The  appeals  "prescribed  In  titles  third,  fourth,  and  fifth  of  tJbis 
Chapter  [12]"  are  as  follows:  Title  3.  Appeals  "to  the  supreme  court  fn»n  a 
final  jttcfgment  rendered  by  a  county  court,  or  by  any  other  court  of  record 
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possessing  orlgituU  jurisdiction,  where  an  appeal  therefrom  to  a  court  other  than 
the  supreme  court  is  not  expressly  given  by  statute."  Title  4.  Appeals  "to 
the  general  terra  of  the  supreme  court,  or  of  a  superior  city  court,  from  a 
final  Judgment  rendered  in  the  same  court."  Title  5.  Appeals  "to  the  gen- 
eral term  of  the  supreme  court,  or  of  a  superior  dty  court,  from  an  order  af- 
fecting  a  substantial  rights  made  in  m  spetdal  proceeding,"  at  a  special  term, 
etc.,  of  the  same  court. 
/.  Homar  HUOnth,  pro  le.   Albn^t  J,  Lsnhe,  pro  m. 

Holme,  J.  I  do  not  think  the  notice  required  by  section  1809  applies  to 
appeals  taken  from  orders  or  decrees  made  by  the  surrogate.  Article  4.  tit. 
2.  c.  18,  of  the  Code  provides  a  complete  system  of  appeals  from  orders  or 
decrees  made  in  the  surrogate's  court,  altogether  dlstinL-t  from  the  provisions 
in  reference  to  appeals  from  other  courts.  Section  2581  provides  that  the 
sarrt^te  may  at  any  time,  in  his  discretion,  authorize  any  person  aggrieved 
to  bring  an  action  upon  an  undertaking  given  on  appeal  from  an  order  or 
decree  In  his  court,  and  this  seems  to  be  the  only  prerequisite  to  the  cause  of 
action  provided  for  in  the  article  of  the  Code  relating  to  such  appeals.  The 
plaintiff  in  this  case  having  been  thus  authorized  to  bring  this  action,!  think 
the  demurrer  bad.  Uotion  granted,  with  costs,  and  judgment  may  be  entered 
by  pliUntifl. 


Tn  re  Vanderbilt's  Estate. 
(SiOTOoateft  Court,  Neto  York  Count]/-   April  21, 1600.) 

1.  Dbsobut  AMD  DiwBiBUTiow— LaeAOT  Taxcb— NonoB  or  ApnuiawmT. 

Lavs  N.  T.  1886,  a  486,  relaUng  to  tbe  legacgr  tax,  requires  (seotioii  17)  tb* 
eoantr  ctnnptroUer,  whenever  he  aas  reason  to  Mlieve  that  any  tax  U  due  and 
vhmkL  to  notify  the  dtstrlet  attorney,  who  shall  then  insUtnte  proceedings  to 
oouact  it  Section  18  provides  that  tbe  Borrogate  shall  appoint  an  appraiser,  and 
order  blm  to  give  notloe,  to  raob  persona  as  may  be  designated  by  tba  sarrogata, 
of  the  time  aod  place  at  w biota  be  will  appraise  tbe  propwty.  Held,  that  it  la  the 
surrogate's  du^  to  order  the  appndser  to  notify  all  persons  interested  In  the  im- 
poritlon  of  the  tax,  tnoludtaig  tbe  legatees,  district  attorney,  and  oomptrcdler. 

%  BAan— IinnTATiONB. 

LawB  S.  T.  18S5,  &  488,  enUUed  "An  act  to  tax  gifts,  legacies,  ^  etc.  Imposes  a 
tax  on  the  devolntl<u  of  property;  and  hence  Code  Civil  Proc.  a.  Y.  $  884,  reqalr- 
log  all  BotioDa  to  recover  a  statutory  penalty  or  forfeiture  to  be  brought  withla  two 
after  the  cause  of  action  accrues,  has  no  application  to  a  proceeding  to  an- 
snch  a  tax. 

Bam— PaasoxAL  LuBtun  of  Sxboctors. 

Laws  N.  Y.  1885,  c.  488, 1 1,  provides  that  the  execatora  shall  be  liable  for  legacy 
taxes  until  tbey  have  been  pala.  Section  6  recnlres  the  executor  to  deduct  tbe  tu 
from  any  money  in  his  posseesloQ  before  paying  legacies  therewith,  and  provides 
that  he  shall  not  be  compelled  to  deliver  any  apeoiflo  iegai?  until  be  has  collected 
tbe  tax  thereon.  Section  8  provides  that  tbe  executor  sliall  not  be  di8<diarged  from 
liability  for  the  tax  until  be  shall  produce  tbe  comptroller's  receipt  therefor.  JSetd, 
that  the  execntor  is  personally  liable  for  tbe  payment  of  tbe  tax,  and  that  be  most 
account  therefor  on  tbe  final  settlement  and  adjustment  of  the  estate. 

4.  SavK— Rbs  AxtfuntOATA. 

On  the  application  of  executors,  an  appralaer  waa  appointed  to  appraise  tbe  prop- 
arty  of  aa  estate  subject  to  the  legacy  tax:  and,  after  notice  ot  the  time  and  place 
of  appraisemmt  be  made  bis  report.  Held,  that  a  confirmation  of  the  report  by 
the  surrogate,  after  due  notice  to  tbe  comptroller,  is  such  an  adjudication  of  the 
question  as  wUl  relieve  the  executors  from  personal  liability  for  taxes  on  other 
legaclee  which  the  appraiser  had  without  authority  considered  as  exempt,  and 
which  ha  had  not  indnoed  in  his  report,  and  ttiat  the  state  ooold  look  only  to  the 
omitted  legatees  for  these  taxes. 

B.  fiiMB— Kxnimoin— AuisHousB. 

A  charltafala  Institution  whleb  m^talas  a  home  and  provldea  lodgings  and  meals 
free,  but  which  also  maintians  a  day  nursery  for  which  It  makes  a  small  charge,  is 
not  a  pure  <diarity,  and  hence  la  not  exonpt  from  the  legacy  tax  as  an  rimfi^^^ffi, 
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fl.  BufB— Christian  Home  for  Intemperate  Men. 

Laws  N.  Y.  1881,  c.  546,  as  amended  by  Laws  N.  Y.  1888,  o.  628,  $  7,  which  exemp 
the  Christian  Home  for  lotemperate  lien  from  "local  tazatloa  or  other  purposes 
does  not  ernnpt  it  from  state  taxation,  and  hence  a  beQuest  to  it  la  aubjeot  to  t1 
iefgaej  tax. 

7.  Bub— HosBUH  of  Arts  and  Natural  Bistort. 

The  Metropolitan  Museum  of  Art  and  the  American  Museum  of  Natural  Hiator 
which  derive  an  income  from  membership  and  admission  fees,  from  the  sale 
books,  specimens,  etc.,  and  from  investments  of  property  left  by  will,  are  subis 
to  taxation,  under  Rev.  St.  c.  18,  tit.  4,  {  It  which  provides  for  the  taxation  of  i 
moneyed  corporations  deriving  an  income  from  their  <* capital  or  otherwise;"  ai 
taeuoe  lesacdes  to  them  are  not  exempt  from  taxaUon  under  Rev.  St.  c.  18,  Ut.  1, 
4,  anbd.  7,  exempting  the  pemnal  property  of  orery  inoorporated  oompany  n 
made  liable  to  taxaUon  by  tlUe  i. 

Application  to  assess  ta»0  on  legacies  given  hj  the  wUI  of  William  1 
Vanderbilt,  deceased. 

liaws  N.  T.  m85.  c.  488,  entitled  "An  act  to  tax  gifts.  legacies,"  etc.,  pi 
Tides  (section  13)  that,  lo  order  to  fix  the  value  of  property'  of  persons  wlio 
estates  are  subject  to  the  payment  of  the  tax,  the  surrogate,  on  the  applic 
tlon  of  tiny  interested  party  or  on  his  own  motion,  shall  appoint  some  comp 
tent  person  as  appraiser  as  often  as  and  when  occasion  may  require,  wba 
duty  It  shall  be  forthwith  to  give  such  notice  by  mall,  and  to  such  person  i 
the  surrogate  may  by  order  direct,  of  the  time  and  place  he  will  appraise  su< 
property,  and  at  such  tiipe  and  place  to  appraise  the  same  at  its  fair  mark 
value,  and  make  a  report  'hereof  to  the  surrognte.  Code  Civil  Proc.  Y. 
884,  provides:  **Att  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
people  of  the  state,"  must  be  brouglit  within  two  years  after  the  cause  of  i 
tlon  accrues. 

EvarU,  VTwaU  A  Beaman,  for  the  Metropolitan  Museum  of  Art  and  Anie 
ican  Museum  of  Natural  History.  Cephaa  Brainerd  and  Timothy  Dave 
port,  tot  the  Young  Men^s  Christian  Assoclatiou.  Sdtnund  A.  Baylies,  1 
the  Protestant  Episcopal  Missionary  Society  for  Seamen.  Milter,  P«ckha 
&  Dixon,  for  St.  Luke's  Hospltnl.  Davies  &  Rapallo,  for  the  Domestic 
Foreign  Missionary  Society  of  the  Protestant  Episcopal  Church.  Anderai 
<fr  Howland,  for  the  executors.  William  Ives  Washburn,  for  the  New  Yoj 
Christian  Home  for  Intemperate  Men.  ff.  B.  Schieffelin,  for  the  New  Yoi 
Protestant  Episcopal  City  Mission  Society.  Steams  <&  Curtis,  for  the  Hon 
for  Incurables.   Benjamin  F.  Dos  Possos,  for  the  District  Attorney. 

Bansoh,  8.  This  Is  a  proceeding  brought  by  the  district  attorney  to  ba^ 
the  tax  assessed  and  Gxed  upon  certain  cash  legacies  given  to  various  chai 
table  Institutions  by  the  will  of  WilUam  H.  Vanderbilt,  deceased.  The  sa 
decedent  also  left  legacies  to  certain  individuals,  upon  which  the  tax  was  a 
sessed  and  fixed  by  an  order  of  the  surrogate  entered  in  June,  1833.  conQn 
ing  the  report  of  the  appraiser,  filed  in  December,  1887.  No  notice  of  tl 
appniisement  was  ever  given  to  the  comptroller  or  district  attorney,  or  to  H 
institutions  now  sought  to  be  subjecled  to  the  tax.  It  Is  clear  that  each  wi 
entitled  to  such  notice.  Judge  Eahl,  in  Re  McPherson,  104  N.  T.  306,  ] 
N.  E.  Rep.  685,  says:  "When  the  section  provides  that  he  shall  designate  X 
order  to  whom  the  notice  is  to  he  given,  it  Is  necessarily  implied  that  he  sbi 
designate  all  the  persons  entitled  to  notice.  If  he  should  omit  to  do  so, 
would  be  an  error.,  on  account  of  which  any  tax  Imposed  upon  the  per^c 
not  notified  or  heard  would  be  invalid  as  having  been  imposed  without  juri 
diction."  It  has  been  the  uniform  practice  In  this  court  for  the  district  a 
torBey  to  make  the  application  himself  on  behalf  of  the  state,  and  the  statm 
seems  to  be  clear  upon  that  point.  By  section  17  of  the  act  the  oomptrolli 
is  required,  whenever  he  has  reason  to  believe  that  any  tax  is  due  and  unpai) 
to  notify  the  district  attorney;  and  the  district  attorney,  so  notiQed,  if  he  hi 
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probable  cause  to  belloTe  «  tax  ia  due  and  unpaid,  shall  prosecute  the  proceed- 
ing, etc.  He  la  a  public  ofBclal.  and  in  these  proceedings  is  direct^  repr^ 
■eatlog  tbe  state.    In  r«  Amett,  2  N.  Y.  Supp.  428. 

Tbere  Is  nothing  to  sbow  that  the  qneation  pf  liability  of  these  institutions 
wu  ever  considered,  except  a  statement  by  tbe  appraiser  In  his  report,  that* 
witb  tbe  exception  of  two  legacies,  "and  certain  other  legacies  to  coiporations, 
which  are  bj  law  exempted  from  tax,  the  only  bequests  *  •  *  consist  of 
asDuittes."  etc  This  assumption  of  the  exemption  of  these  corporations  ts 
dedared  by  the  appraiser  in  his  affidavit  to  be  based  upon  the  idea  that  tbe 
former  surrogate  considered  tliat  all  corporations,  reUglous  and  charitable, 
vere  exempt,  but  there  is  nothing  to  show  that  this  question  was  ever  really 
eooBidered  by  the  surrogate.  The  appraiser  lias  no  right  to  declare  exemp- 
Uons.  See  7n  r«  Attor,  2  K.  7.  Supp.  630.  That  Is  the  duty  of  the  surro* 
gate. 

It  Is  settled  law  that  this  tax  Is  upon  the  passing  of  property,  upon  tbe 
privilege  of  receiving  it,  and  not  upon  tbe  property  itself.  See  In  re  Howard, 
5  Dem.  Snr.  4ti3;  WdOact  v.  Mywg,  38  Fed.  Bep.  184.  This  being  a  tax 
DpoD  the  devolution  of  property,  section  884  of  the  Code  of  Civil  Procedure 
does  not  apply. 

The  liabiUty  of  executors  for  the  tax  seems  to  be  certain.  Section  1  of  the 
act  provides  that  they  shall  be  liable  for  any  and  all  such  taxes  until  the  same 
shall  have  been  paid.  Section  6  requires  an  executor,  having  in  charge  or 
trust  any  legacy  or  property  for  distribution  subject  to  said  tax,  to  deduct  the 
lax  therefrom  If  It  be  money;  and  further  provides  that  he  shall  not  be  com- 
pelled to  deliver  any  specific  legacy  or  property  subject  to  tax  until  he  has 
collected  the  tax  thereon.  Section  8  requires  the  payment  to  the  comptroller, 
within  SO  days,  of  any  such  sum  retained  for  the  tax;  and  further  provides 
that  the  executur  shall  not  be  entitled  to  credit  in  his  account,  nor  discharged 
from  liability  for  such  tax,  until  he  shall  produce  a  receipl  sealed  and  counter- 
signed by  the  comptroller.  In  was  held  In  Re  IfoPhersoTit  supra,  that  the 
Imposition  and  collection  of  this  tax  are  simply  incidents  In  the  final  settle- 
ment and  adjustment  of  estates.  That  being  so,  the  surrogate  has  power  to 
compettbe  payment  of  the  tax,  as  he  has  power  to  compel  the  payment  of  the 
le^y.   I  have  already  90  held  In  Re  ProuU  3  N.  T.  Supp.  831. 

It  appears  that  on  the  10th  day  of  November,  1887,  the  executors  instituted 
appropriate  proceedings  before  my  predecessor  for  the  ascertainment  of  the 
tax,  if  any,  upon  all  the  property  passing  by  this  will.  An  appraiser  was  ap- 
pointed by  Surrogate  Koluns,  on  the  10th  day  of  November,  1887,  "to  ap- 
praise all  the  property  which  shall  pass  by  the  will  of  the  said  William  H. 
vanderbilt,  deceased,  and  is  sabject  to  taxation  pursuant  to  chapter  483  of 
tbe  Laws  of  New  Tork  <A  1885.  It  Is  further  (ffdered  that  tbe  said  appraiser 
Kabe  a  report  thereoft  in  writing,  to  the  surrogate,  of  the  valne  of  tbe  prop- 
erty passing  under  each  l^gaqr  contidned  in  said  willf  which  is  subject  to 
taxaUon  aa  afbreaatd;  together  with  a  statement  of  the  name  of  partfes 
vhose  intererts  are  subject  to  the  said  tax,  tbe  amount  thereof,  and  (tf  the 
tax  thneott.  and  of  the  facta  upon  which  sach  appraisal  and  report  shall  be 
foanded;  and  that  he  give  At  least  five  days'  notice  by  mall  to  the  said  execu- 
tors, and  to  each  person  who  is  a  l^atee  as  aforesaid,  of  the  time  and  place 
he  wiU  aroraiae  tbe  property  in  which  the  persons  so  notified  shall  be  Inter- 
ested." The  appraiser  filed  his  report  on  the  28d  di^  of  December,  1887,  and 
the  same  came  regularly  before  me  for  eonflrmation.  No  objection  was  made 
by  the  comptroller,  (to  whom  due  notice  of  the  motion  to  confirm  was  given,) 
and  the  repnt  was  confirmed  by  order  entered  June  12. 1888,  which  order  Is 
ss  follows:  ''On  reading  and  filing  the  report  of  Thomas  Hariand,  the  ap- 
praiser herein,  and  after  hearing  Mr.  Henry  H.  Andnson,  of  counsel  f<a  the 
executes  of  William  H.  YanderbUti  In  support  of  said  report,  and  no  one  ap- 
pearing In  opposition  thereto.  It  li  ordered,  firsti  that  said  report  is,  in  all  re- 
r.lON.Y.8.na8 — 16 
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spects,  conDrmed.  •  •  The  appraiser  reported  the  names  of  pera 
to  whom  property  had  passed  bj  the  will,  and  also  reported  that  such  wai 
the  property  taxable  uuder  the  act.  The  confirmation  of  his  report  was  a 
an  adjudication  of  that  question  as  to  protect  the  executors,  and  ibtj  are 
personally  liable  for  the  tax.   The  state  mast  look  to  the  legatees. 

I  now  consider  the  claims  to  exemption  presented  by  these  institutions  i 
arately.  By  chapter  253,  Laws  1870,  the  property  of  St.  Luke's  Hospita 
declared  to  be  exempt  from  taxation  or  assessment.  Under  the  anthorit; 
Catlin  V.  Trustees,  113  If.  T.  133,  20  N.  E.  Rep.  864, 1  find  that  the  said 
Luke's  Hospital  Is  exempt  from  this  tax. 

The  Protestant  Episcopal  Church  Missionary  Society  for  Seamen  daima 
emption  under  the  general  act  exempting  the  real  and  personal  propert 
every  poorhouse,  almshouse,  and  every  house  belonging  to  a  company  inoo] 
rated  to  improve  the  moral  (Miiditioii  of  aeamen.   I  find  this  ebdm  good, 
declare  it  exempt. 

The  New  Tork  Protestant  Episcopal  City  Mission  Society  claima  exe: 
tlon  as  an  almshouse.  It  maintains  a  home  and  reading-rooms,  etc. , 
provides  lodgings  and  meals  free.  It  also  maintains  a  day  nursery*  for  wl 
it  makes  a  small  charge.  This  takes  it  out  of  the  domain  of  pare  charit; 
)>  house  wholly  appropiiated  to  the  poor.  I  liave  already  decided  in  sev 
cases  that  a  society,  to  be  exempt  from  this  tax  as  an  almsboase,  must  be 
solutely  free,— all  benefits  given  gratuitously.  I  must  therefore  hold  the  i 
society  subject  to  the  tax. 

The  Tonng  Men's  Christian  Association  has,  by  the  court  of  appeals,  { 
soeiaUon  r.  Mayor,  etc,,  118  N.  T.  187, 21  N.  E.  Bep.  86.)  been  declared  im 
be  entitled  to  exemption  under  any  special  act.  Only  Its  real  property  on 
corner  of  Twenty-Third  street  and  Fourth  avenne  Is  exempt;  and,  as  the  o 
expressly  held  that  portion  known  as  the  "Bowery  Institute"  not  entitle 
exemption  from  taxation,  the  claim  of  exemption  in  this  case  cannot  be  t 
tained. 

The  Domestic  &  Foreign  Missionary  Society  of  the  Protestant  Epiao 
Church  was  a  party  fn  a  suit  similar  to  the  case  of  CaUin.v.  Trtutees,sui 
and  the  court  of  appeals  declared  it  Bubi|ect  to  this  tax.  Catl^  t.  Soei 
113  N.  Y.  625,  20  N.  E.  Eep.  867. 

The  Christian  Home  for  Intemperate  Men  claims  exemption  under  a  Bpc 
act.  (Laws  1881,  c.  546,  as  amended  by  Laws  1888,  c.  523,  g  7.)  whic^ 
empts  from  local  taxation  or  other  purposes  all  the  real  and  personal  p 
erty  of  this  corporation  so  long  as  it  or  its  income  is  used  for  the  purp 
for  which  it  was  incorporated.  Judge  Andrews,  in  Catlin  r.Tnutees, 
pra,  says:  "It  has  never  Iseen  the  general  policy  of  the  state  to  wholly 
empt  the  property,  either  real  or  personal,  of  incorporated  (lurches,  coUe 
or  charitable  Institutions  from  taxation.  «  •  «  The  policy  of  eomf 
exemption,  where  adopted,  has  been  accomplished  through  special  acts  ai 
cable  to  particular  and  specified  corporations."  The  special  act  relied  u 
here  simply  exempts  from  local  taxation  or  other  purposes,  those  purp 
being  evidently  local  purposes,  such  as  assessments,  etc.,  and  could  n< 
have  been  intended  to  extend  to  taxation  by  the  state.  This  institution 
makes  a  charge  for  patients  committed  to  its  home,  and  that  takes  it  ov 
the  almshouse  class.    It  is  liable. 

The  real  estate  owned  by  the  Home  for  Incurables  is  declared  to  be  exe 
from  all  taxation  by  section  824  of  the  consolidation  act,  (subdivision  5,  L 
1882.)  That  exemption  does  not  Include  pursonal  property.  Nor  can 
insUtation  claim  exemption  as  an  almshouse,  as  it  charges  for  the  boan 
Iiatlents  it  receives^  It  is  liable. 

The  General  Theological  Seminary.  New  Tork  Bible  &  Oommon  Fn 
Book  Society,  the  Moravian  Church  of  Staten  Island,  and  the  Board  of  T 
tees  of  the  Ysnderbilt  University  of  Nashville,  Tenn..  have  submitM 
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dsha  to  ezemptfon.  Under  the  ruling  In  CaUin  t.  T'ragteet,  eupra*  th^  aire 
■ubject  to  the  tax.  , 

The  Metropolltnn  Museum  <rf  Art  and  the  American  Museum  of  Katara] 
History  eaoh  elalma  exemption  nnder  the  Bevlsed  Statutes  (Banks*  8tb  Ed. 
vol.  2.  p.  106S.  snhd.  7.  g  4.)  which  exempts  **tbe  personal  estate  of  every 
Jneorpfwated  cooipanj  not  made  liable  to  taxation  on  Its  capital  In  the  four^ 
title  of  this  chapter.  **  8eeti<ni  1  of  that  title  reads  as  follows:  **  AU  moneyed 
or  stock  corporaUons  deriving  an  Income  or  profit  from  the  ciHiital  en:  other- 
wise shall  be  liable  to  taxation  on  their  capital  in  the  manner  hertf nafter 
prescribed."  These  InsUtatlona  plead  no  special  act <tf  exemption,  bntonly 
the  general  provision.  In  CaUtn  v.  TVuefatft.  tuprut  Jndge  Avdbxwb  lays 
down  the  general  role  on  the  qaestion  of  exemption:  "When*  therefore,  a 
corporation  not  exempted  from  taxation  its  cbirter  or  some  special  enact- 
ment, bat  governed  1^  the  general  law,  daims  exempUon,  it  most  be  aUa 
to  point  to  some  provision  In  cb^iter  18,  or  to  some  amendment,  whleh  takes 
it  oat  of  the  genwal  role  declared  by  sec^n  1,  above  quoted,  or  else  its  claim 
mast  be  disallowed. " 

If.  as  was  held  In  that  case,  the  words  "inoorpwated  company"  were  in- 
tended to  designate  only  business  and  sto<^  companies,  and  if  the  definition 
of  the  Bevlsed  Statutes  that  "moneyed  corporations"  applies  solely  to  bank- 
ing or  loan  institutions  and  Insurance  companies,  then  these  two  lostitutiona 
do  not  come  under  that  head,  and  are  not  exempt.  But  should  they  oome 
within  the  definftton  of  the  term  "Incorporated  company,**  and  are  therefor* 
moneyed  or  stock  corporations,  they  would  be  equally  subject;  for  section  It- 
tit.  4,  c.  13,  of  the  Bevlsed  Statutes,  declares  that  all  such  corporations,  do> 
riving  an  Income  or  profit  from  their  capital  or  otherwise,  shall  be  subject 
to  taxation.  These  institutions  derive  an  income  from  membership  ot  vari- 
ous degrees  and  dues;  from  admission  fees  charged  on  certain  days  of  eaoli> 
weA;  from  the  sale  of  books,  specimens,  etc.;  and  from  tbe  Investments  at 
propnrlgr  left  them  by  will,  etc.  If  this  is  not  income  or  profit  derived  from 
capital,  tt  is  certainly  profit  or  income  derived  otherwise,  and  therefore  they 
are  not  exempt.  These  two  institutions  come  dearly  within  tbe  cbiss  subject 
to  tbe  tax,  under  the  ruling  in  Cattin  v.  rruftess,  mpra.  Submit  order  as- 
sesaiDg  and  fixing  tbe  tax  in  aocordanoe  with  tliis  deoiBlon*  notice  of  settlo- 
mont  of  Older  to  be  given. 


PbOPLE  e.  SULUVAH  tt  fU, 

(Court  <jf  Oyer  and  Terminer,  Albanv  Count]/*  January,  188S.) 
■uonoHs  UFi>  VoTBRB— Falsi  RrroBiTB— Iitsiothbkt. 

Under  IaW8  N.  Y.  1880,  a  66, 1 18,  (Election  Code,  1 9t)L)  declaring  It  m  offense 
for  an  iospeotor  of  elecUou  to  make  or  attempt  to  make  a  false  oanrass  of  the  balr 
tota  cut  at  an  election,  or  any  false  statement  of  the  result  of  any  canvasB,  an  In- 
dietmaat  against  inspectors  of  election  for  attempting  to  make  a  false  statementof 
tbe  retoms  several  aayB  after  the  election,  charges  an  offense,  thoagh  they  made  a 
Btatement  of  the  returns  on  the  aleotioa  day,  as  required  by  law,  and  thoogta  section 
SM  ot  the  Election  Code  provides  that,  on  making  up  snob  return  on  electdon  day, 
the  board  ot  Inspectors  soall  be  dissolved. 

Indictment  against  John  B.  Sullivan  and  Arthur  Main,  inspectors  of  elec- 
tion of  the  town  of  Watervliet,  in  the  county  of  Albany,  for  attempting  to 
make  false  returns.   Defendanta  demur  to  the  indivtment. 

Asst.  DisU  Atty.  HamUttm,  for  tbe  People.  John  H,  Qlsason,  for  de- 
fcmdaatt. 

Mathaji,  J.  This  indictment  charges  tbe  defendants  with  attmnptlng  to 
noHke,  and  making,  a  ^ise  statement  of  tbe  result  of  tbe  count  of  the  votes 
cast  at  tbe  eleventh  election  district  of  tbe  town  of  Watervliet,  in  the  county 
of  AllMiny,  at  a  general  election  held  therein  on  November  8, 1887,  and  deliver- 
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ing  it  to  the  snpervisors  as  and  for  the  regular  returns  of  said  district,  in 
Intlo;!  of  the  provisions  of  section  18,  c.  56,  of  the  Laws  of  1880.  Th( 
dictment  also  charges  that  these  defendants,  with  one  James  Moffatt,  all 
ing  as  such  inspectors  of  election,  duly  proceeded  to  and  did  canvass  the  ^ 
cast  in  and  for  said  election  district  at  such  election  for  the  office  of  seni 
and  did  duly  declare  and  announce  the  result  of  said  canvasB  so  mad 
aforesaid  by  them;  that  on  November  14,  18S7i  these  defendants,  aasur 
to  act  and  acting  as  such  inspectors  as  aforesaid,  and  being  such  inspecto 
aforesaid,  and  in  disregard  of  their  duties  as  such  inspectors,  willfully, 
niously,  and  intentionally  attempted  to  make  and  made  a  statement  of  tb 
suit  of  the  canvas  so  made,  announced,  and  declared  by  them  as  afore 
and  which  they  then  and  there  signed  as  such  inspectors  aa  aforesaid, 
which  they  then  and  there  delivered  to  one  Richard  Scully,  who  was  the  si 
visor  of  the  town  of  Watervliet,  duly  qualifled  and  acting  as  sacb,  ai 
which  statement  so  delivered  as  aforesaid,  at  the  end  thereof,  was  a  cc 
cate.  duly  made  and  snbscribed  by  the  defendants  as  inspectors  as  afore 
that  such  statement  is  correct  in  all  respects,  which  defendants  deliven 
said  Scully  as  and  in  performance  of  their  duties  aa  such  inspectors,  and 
received  by  said  Scully  as  and  in  the  performance  of  his  duty  as  supen 
The  indictment  also  avers  that  said  certificate  was  so  delivered  to  the 
supervisor  within  24  hours  after  it  was  signed  by  the  defendants,  and  set 
a  copy  of  the  certificate.  The  indictment  then  dbarges  that  such  certll 
was  not  a  true  and  correct  statement  of  the  result  of  the  canvass  as  mad< 
declared  by  the  inspectors  of  election  at  the  time  of  the  canvass  of  said  v 
but  was  a  false  statement  of  the  result  of  said  canvass,  and  the  same  wa 
tentionally,  willfully,  and  wrongfully  attempted  to  be  made,  subscribed, 
signed  and  certified  by  the  defendants  as  and  for  a  false  statement  of  th 
suit.  The  indictment  further  charges  that  the  statement  and  certifica 
made  by  the  idefendants  on  November  14th.  was,  as  each  of  the  defenc 
knew,  false,  and  that  it  declared  that  Norton  Chase  received  231  vote 
senator,  whereas,  as  they  each  well  knew,  said  Chase  did  not.  aa  th 
suit  of  said  canvass,  receive  281  votes,  but  received  186  votes,  and  no  n 
and  that  said  statement  and  certificate  so  made  by  the  defendants  is  and 
false,  as  the  defendants  each  well  knew,  in  that  it  declares  as  the  resq 
such  canvass  that  Henry  Bussell  received  237  votes  for  senator,  when  in 
as  each  of  the  defendants  well  knew,  said  BusBell.aB  a  result  of  such  can 
received  282  votes. 

The  above  statement  contains  enough  of  the  substance  of  the  cbaigei 
negations  in  the  indictment  to  present  the  question  raised  by  the  defend; 
demurrer  to  this  indictment.  But  defendants  demur  to  this  indlctmet 
the  ground  that  the  whole  Indictment,  read  tt^ether,  does  not  charge  the 
mission  of  a  crime  under  the  statute  under  which  the  same  fs  made.  Tl 
gnment  is  that,  as  the  canvassers  were  charged  with  the  duty  of  canvai 
the  votes  on  November  8th,  the  day  on  which  the  election  was  held,  ai 
the  Indictment  shows  upon  its  face  that  the  board  of  canvassers  perfo: 
that  duty  on  that  day,  and  declared  the  result,  their  powers  as  can 
ers  were  on  that  day  all  spent,  and  that  they,  as  canvassers,  on  the  oompl 
of  that  duty,  became  and  wvnjimetut  <0aio,  and  aoyaots  of  tbem,OTe 
of  them,  at  that  time,  relating  to  said  canvass  or  owtlQcates,  were  bol 
acts  of  private  citizens,  and  should  not  constitute  a  crime  committed  a 
specters  of  election. 

The  language  of  the  section  of  the  statute  under  wfaldi  tliia  lndi<^e 
found  isastcilows:  "Every  inspector  of  election  or  clerk  of  the  poll, 
■hall  Intentionally  make,  or  attempt  to  make,  any  false  oanvaas  of  the  bi 
east  at  an  Action,  or  shall  intentionally  make,  or  attempt  to  make,  any 
statement  of  the  result  of  any  canvass,  though  not  signed  a  majority  o 
inspectors  of  election,  shall  be  guilty, "  etc.   The  learned  oounsel  tx  ttv 
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fendantfl  rellM  chiefly  upon  the  decision  of  the  special  term  of  this  court* 
which  was  affirmed  by  the  general  term,  in  the  case  of  PeopU  t.  Canvasgert, 
20  Abb.  N.  C.  19.   In  that  case  the  learned  justice  who  delivered  the  opinion 
at  tb«  special  term*  which  was  affirmed  hy  the  general  term  on  appeal*  states 
the  qofstion  before  him  as  follows:  "The  simple  qnestion  is  whether  the  re- 
turn of  November  14th  is  to  be  considered  hj  the  board  of  canvassers  in  mak- 
ing op  tbsfr  resnlt.**  He  then  iffoceeds.  In  a  very  clear,  logical,  and  oonclu- 
si-ve  argament,  to  demonstrnte  that,  for  tb«  purpose  of  osnTssstng  the  votes 
cast  at  the  eleddon,  the  powers  of  the  canvassers  were  spent  when  they  de- 
clared the  result  on  the  day  of  the  election.   That  was  the  only  qnesUon  be- 
fora  bim  for  adjadication,  and  that  was  all  he  assumed  to  decide.  The  qnes- 
tion disenased  In  that  case  was  whether  the  return  made  ander  any  other  cir- 
cumstanoeB  than  that  provided  for  statute  eouM  be  taken  and  regarded  by  the 
board  of  floanty  oanvasserst  except  the  certiflcatea  of  the  count  as  made  by 
the  board  of  canvassers  of  an  election  district  at  the  time  of  the  canvass,  un- 
der the  forms  of  law.  and,  as  evl^nce  that  th^  cannot  be,  refers  to  thtit 
statutory  duty,  after  the  count  Is  completed,  to  destroy  the  tnllota.  That 
dnty  performed,  he  holds  tbak  ttie  offlce,  for  the  purpose  of  a  canvass,  iaA^w- 
tus  qStcto,  But  it  will  be  seen  by  an  examination  of  the  statute  that,  for 
other  purposes  than  those  of  the  counting  the  votes  and  declaring  the  result, 
the  official  functions  of  those  offlcots  eonunue.  Section  801  of  the  Election 
Coda  provides  tor  prepuing  and  signing  a  oeati  flcate  of  the  result  of  the  ean  vasa. 
Section  802  of  the  same  Code  provides  for  making  copies  of  the  certtflcates.  Seo- 
tion  806  provides  tor  Uie  inspectors,  or  some  one  of  them,  BUag  the  poll-llBt 
In  the  town-dBric*s  office.  Section  304  provides  that  the  remaning  ballots 
not  pasted  on  the  returns  shall  be  destroyed.  Section  S05  provides  that  tho 
original  oertlAcate  shall  be  delivered  by  the  Inspeotors,  or  one  of  Uieir  num- 
ber, vithin  24  honis  after  it  shall  have  bem  subscribed,  to  the  supervisor,  or 
some  other  (rfBcer  designated  therein.  It  Is  true  that  seotifHi  804  {oovldes 
that  aftar  the  ballots  shall  be  destroyed  the  board  of  inspectors  shall  be  dis- 
solved. But  I  think  it  does  not  follow  from  that  provision  that  the  offlce  of 
inspet^or  held  by  the  Incumbent  ceases.  The  office  of  Inspector  of  election  is 
an  deetive  (rf&ee  created  by  statute,  and  elected  at  uinual  town-meetings; 
and.  whllff  th^  are  ministerial  officers,  and  must  act  strictly  within  the  limits 
prescribed  by  rtatute.  I  do  not  tUnk  it  can  be  maintained  that,  because  they 
have  no  power  to  make  false  or  fictitious  r^urns,  they  can  claim  immunity 
from  punishment  for  such  an  act  simply  because  the  act  was  Illegal  or  unau- 
thorized.  Suppose  one  or  all     the  inspectors,  after  the  canvas,  cbiinged  the 
declared  result,  and  solistituted,  fraudulently,  another  and  different  one  from 
the  conn^  canvassers',  can  it  be  said  that  they  are  not  liable  under  section 
18.  c.  56,  Laws  1880,  (section  244  of  the  Election  Cods,}  simply  because  the 
unlawful  act  was  done  after  they  adjourned  ordissolvedasa  board  of  Inspect- 
ors?  It  seems  to  me  not.   Again,  the  board  of  county  canvassers  frequent- 
ly find  the  returns  of  Inspectors  defective,  and  return  them  for  correction. 
i9U|qKisa  on  such  occasion  the  inspectors,  although  daya  have  elapsed  sinoe  the 
canvass  was  made,  fraudulently  change  the  canvass  or  result,  could  it 
said  that  they  were  out  of  oiHce,  and  therefore  not  amenable  to  the  provisions 
of  section  244  of  the  Election  Code?  I  think  not.   If  I  am  right  in  my  coit< 
elusions,  then  the  indlotmsnt  in  this  case  charges  a  crime  under  the  statute 
referred  to.  The  demurrer  must  be  overruled,  and  the  defendants  must  plead 
to  the  iadiotmsnt  upon  the  muits. 


Digitized  by  Google 


216 


KEW  YOKC  gDFPLKUKRT,  VOl.  10, 


[Erie  Co. 


MoGiLi.  «.  Weil. 
lErie  County  Count.  April  14, 1680.) 


1.  Warn— AuDfinRire  ta  Suhiion»— I)Krain>A]iT*s  Nau. 

Code  Civil  Proo.  N.  T.  %  728,  which  provides  that,  lo  purtuaDoe  of  Justice,  a  e 
may,  at  any  stage  of  the  action,  amend  any  process  by  correctittpf  a  mistake  ii 
name  of  a  party,  does  DOt  authorise  the  court  to  correct  a  mistate  as  to  defendi 
name  in  the  snrnmras,  anlMs  It  has  In  some  obtained  jurladioUon  of  bfa 
SOB ;  and  where  a  BnmmoDa  licnes  from  justice's  court  agalnat  defendant  bv  a  wi 
name,  and  he  does  not  appear,  tbe  judKmeot  afrainst  him  Is  Told,  Uiough  Mfbi 
rendition  the  summons  was  so  amended  as  to  give  his  time  name. 
1.  JtmanNT— CouATSRAL  Atti.ck— Jurisdiction. 

A  daf  enduk  who  was  serred  with  summons  under  a  wrong  aaaa,  and  did  no 
pew,  nu^  raloa  the  qneation  of  Inrisdiotlan  in  sapplameatary  proooedings,  tlu 


Action  by  William  D.  McOfH  against  OuBtarus  Well.  Flalntlfl  had  ji 
ment,  and  now  moves  to  punish  defendant  for  not  obeying  an  order  In  i 
jdementary  proceedings. 

John  T.  Gardner,  for  plalntlft.    UZlman  A  Ullman,  for  defendant. 

Sbater,  J.  A  snmmons  was  iBSned  out  of  a  justice's  court  In  favor  ot 
plaintiff,  and  against  the  defendant,  by  tbe  name  of  Aaguatns  Weil,  and 
same  was  personally  served  on  defendnnt,  Gustavus  Weil.  On  tbe  i^atn 
tbe  defendant  did  not  appear,  nor  did  any  person  in  his  bebalf.  Upon  pi 
tiff's  motion,  the  justice  amended  the  summons  by  changing  the  name 
gustns  to  that  of  defendant's  tme  name,  Gustavns  J.  Wei).  Judgment 
thereupon  entered  In  favor  of  plaintiff  against  the  defendant  in  bis  pn 
name.  A  transcript  was  tiled  in  the  county  clerk's  office,  and  executioi 
sued,  and  returned  unsatisfled,  and  an  order  In  supplementary  proceed 
was  granted,  and  defendant  required  to  appear  for  examination  before  a 
«ree.  Tbe  defendant  appeared  In  person  and  by  attorney  before  said  refc 
and  refused  to  i>e  sworn,  on  the  ground  that  the  judgment  was  void,  as 
justice  had  no  jurisdiction  to  change  the  name  of  the  defendant  lo  tiie  s 
mons  from  Augustus  to  Gustavus.  An  order  was  thereupon  obtained  fo 
fondant  to  show  cause  why  he  should  not  be  punished.  Upon  the  for^ 
facts,  I  am  of  the  opinion  that  the  defendant  cannot  be  punished.  The 
tice  had  no  jurisdiction  over  the  defendant.  He,  having  been  sued  1 
wrong  name,  was  not  bound  to  appear.  Gardner  v.  Krafts  52  How.  Pr. 
Hoffman  v.  FUh,  18  Abb.  Pr.  76;  Famham  v.  HUdreth,  32  BarU  277; 
T.  Hindaon,  6  Term  R.  284;  miks  v.  Lorck,  2  Tannt  400. 

The  plaintiff  relies  upon  the  case  of  Braoe  v.  Benson,  10  Wend.  214. 
^ases  therein  cited.  I  do  not  see  that  this  case  decides  anything  more 
that  the  name  of  a  plaintiff  can  be  changed  in  the  process.  Of  courae. 
«an  be  done  for  the  Justice  has  jurisdiction  by  the  presence  of  the  plaii 
I  can  Snd  no  case  where,  in  the  absence  of  the  defendant,  the  name  o1 
■defendant  was  changed  in  the  process.  The  plaintiff  also  relies  upon  so 
723  of  the  Code  of  Civil  Procedure,  which  states:  "The  court  may,  upoi 
trlai  or  at  any  other  stage  of  the  action,  before  or  after  judgment,  in  fur 
ance  of  justice,  •  •  *  amend  any  process  •  •  *  by  correcU 
mistake  in  the  name  of  a  party."  Justices*  courts  possess  the  same  pc 
in  amending  their  proceedings  that  courts  of  record  h&ve,  but  section 
however,  in  my  judgment,  does  not  permit  any  court  to  amend  Its  proc< 
proceedings  by  correcting  a  mistake  in  the  name  of  a  defendant,  unless  i 
obtained  in  some  way  jurisdiction  over  the  person  of  the  defendant. 

Section  2884  of  the  Code  of  Civil  Procedure  provides  a  way  to  sue  a  p 
whose  true  name  is  unknown,  to-wit:  "Where  the  plaintiff  is  Ignorant  i 
name,  or  part  of  the  name,  of  a  defendant,  ttiat  defendant  may  be  deaigi 
in  tbe  Bummona.   *   *   *   by  a  fictitious  name,  or  by  ao  much  of  his 
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aa  Is  known,  adding  a  description,  identifying  the  person  intended.  •  *  • 
Wlien  tils  name,  or  tiie  remainder  of  his  name,  Iwcomes  knovn.  the  justice* 
before  whom  the  action  is  pending,  mustamendt"  etc.  InCrandallv.  Beach, 
7  How.  Pr.  271«  Justice  Strong  says:  "  It  Is  not  allowable  to  a  plalntifT  to  use 
a  flctltions  name  at  his  discretion,  but  only  where  he  is  ignorant  of  the  true 
name."  In  Aanm  v.  Zes,  11  Wkly.  Big.  528,  the  ooort  a^ya:  "That  wbera 
a  poBon  is  sued  by  s  flctltions  name,  it  must  appear  in  the  summons  that  the 
name  is  fictitious. "  Service  of  a  summons  upon  a  party  by  a  wrong  name 
does  not  give  the  court  jurisdiction  over  his  person,  and  his  appearance  can- 
not be  compelled.   Coh  v.  Hindgorit  6  Term  B.  234. 

The  plaintiff  also  claims  that  the  d^endant  should  have  appealed  from  the 
Judgment;  that  he  cannot  now  raise  the  question  in  these  proceedings.  I 
cannot  agree  with  the  ^intifC  apon  this  proposition.   The  justice  had  n«. 

Jurisdiction  to  render  a  judgment  against  the  defendant,  and  the  defendant 
lalwiy^  at  liberty  to  show  a  want  of  jurisdiction.  Craig  v.  Tottm  qf  Andes, 
93  K.  T.  405;  Samp  v.  JSTamp,  59  K.  T.  215;  Ptrguaon  v.  Crattiford,  70  N. 
y.  259;  Broadhead  v.  JroConfi«{2, 3  Barb.  175.  The  motion  to  punish  th« 
defendant  must  be  denied. 


In  n  DiTN800HB*8  Will. 

(Supreme  Court,  OeTieml  Term,  Second  Department.  May  B,  1890.) 

Wnu — ^Pathsnt  or  IiBeAOns. 

An  affldavit  which  folly  states  the  Jteots,  filed  with  a  notloe  of  a  motion  to  Tequlie 
the  adinltiMintor  to  pnr  a  legaoy.  Is  a  soffldent  '*petltiMi "  to  aatteiiie  ■  ottaUes,  as 
pMMiribed  by  Code  avU  Aoo.  K.T.U  3717,  »t8t yreaoribing  the  prooedueto 
oompel  payment  of  legacies. 

Appeal  from  surrogate's  court.  Kings  county. 

The  application  of  Alexander  T.  Cole,  as  administrator  of  Bva  Cole,  to  com- 
pel the  executors  under  the  will  of  Eliza  Dunscomb  to  pay  to  him  a  legacy  be- 
qneaUied  to  his  intestate  by  said  Ellsa  Dunscomb,  was  dismissed  with  920 
costs,  and  he  appeals. 

Argued  before  Babxtakd,  P.  J.,  and  Dtkuak  and  Fratt;  JJ. 

Martin  B,  Salpin,  for  appellants.   H.  Bendrickson,  for  respondent. 

Babhabd,  p.  J.  Alexander  T.  Cole,  as  administrator  of  the  estate  of  Eva 
Cole,  made  a  motim  In  the  surrogate's  court  based  upon  an  affidavit  stating 
that  Eliza  Dunscomb  by  her  will  made  a  bequest  of  4200  to  Eva  Cole;  that 
the  Dunscomb  will  had  been  proven  on  the  5th  day  of  February,  1887,  and 
that  the  estate  had  the  money  with  whiclito  paythe legacy:  that  theexeoutors 
of  the  Dunsoomb  will  refused  to  pay  the  same  on  a  personal  request  made  to 
them  by  the  Col©  administrator.  There  was  no  of^Kising  affidavit.  The 
eonrt  denied  the  motion  upon  Uie  ground*  appwently,  that  the  application 
^HMild  have  been  by  petition  and  citation.  This  is  the  correct  method  of  pro- 
eedure.  Code  Civil  Proc  §g  2717,  271S.  The  affidavit  which  accompanied 
the  notice  of  motion  was  sufficient  as  a  petition  to  aatboriae  a  citation.  The 
notloe  of  motion  did  no  harm.  The  affldavlt,  atter  stating  the  facta,  asked 
for  ancb  relief  ss  Uie  affiant  was  entitled  to  upon  the  facts  stated.  The  onter 
ahould  therefore  be  reversed,  and  the  proceeding  remitted  to  the  surrogate 
fCr  f nrtbar  action,  without  costs  on  this  ^ipeal.  ,A11  concur. 
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mnr  tore  bupplimkkt,  vol.  10. 


[Sup.  Ct. 


Fbofia  «  r^.  Osomsr  e.  Sitprehe  ODUKaiL>  Catwijo  Bensyouht 

liBaiON. 

(Stwrame  Court,  SpmM  Slsrm,  JTmo  Fbrft  Coun^  JaB^  1888.) 

IxlDUKos— MnTCAx.  Benbtit— SnspBiTSioH  OT  Hbmbbbs. 

The  coMtltution  of  a  beneTOleot  assooiatiOD  prorlded  that  aoUoe  of  aneasmenta 
Aould  be  sent  by  the  supreme  oouncU  to  the  aaseflament  ooUecton  of  sabordlnatB 
eonnoUa,  who  shoold  notify  the  member*;  that  the  notloe  to  the  membere  shonld 
bear  the  dateof  theiiotioetotheaBseMfflait  ooUeotor;  and  that,  nnleas  «  member 
paid  the  aaseBBment  within  40  dm  from  the  date  of  the  notloe,  he  should  "atand 
suspended  from  the  ccunoU. "  Held,  that  an  order  saBpendlog  a  snbordlnate  ooan- 
cil  on  the  ground  that  its  members  "stood  saspeDded**  because  of  their  faiiore  to 
pay  assessments  within  iOdays  from  the  date  of  the  nol^  from  the  supnimeooBn- 
cll  Is  Toid  where  it  ^tpearstbat,  through  the  itegllgeiiaeot  the  ewessmeirt  ooUeetor, 
the  members  nerer  received  the  notice. 

Application  by  Dennis  Crowley  for  mandamtu  to  the  snpreme  ooand!. 
Catholic  Benevolent  Legion,  to  reinstate  bim  aa  a  member  of  a  subordinate 
council  of  respondent.  The  subordinate  coancllof  which  relator  was  a  mem- 
ber was  suspended  bv  the  supreme  council  on  the  ground  ttiat  its  members 
stood  suspended  for  failure  to  pay  various  assessments  which  had  been  levied. 
The  assessment  collector  of  the  subordinate  council  neglected  to  give  to  the 
members  of  his  council  notlroa  of  assessments  made  by  the  supreme  ooandL 
When  an  assessment  was  made,  a  notice  was  sent  from  the  supreme  eonnrll 
to  the  collectors  of  the  sabonlinate  councils,  who  were  thereupon  required  to 
give  notice  to  the  members  of  their  several  ooundlB.  Theconatttutioni  aftw 
prescribing  the  form  at  the  notice,  and  that  its  date  shonld  be  the  same  as  the 
date  of  the  notice  reoeived  from  the  supreme  council,  provided  that  "each  mem- 
ber shall  pay  the  amount  doe  within  forty  days  from  the  date  <rf  said  notice. 
Any  member  failing  to  pay  such  assessment  within  fwty  days  shall  stand 
suspended  txom  the  coancil.''  The  supreme  council  required  the  memben 
of  the  suspended  oonncil  to  be  re-examined  before  it  would  reinstate  the 
connctl,  and  relator  failed  to  pass  the  examination. 

George  C,  Lant  for  relator.  John  C,  MoQuirtt  for  respondent. 

Babbktt,  J.  The  question  here  is  whether  the  relator  was  suspended 
from  membership,  ipso  facto,  because  of  the  non-payment  of  an  assessment 
within  40  days  from  the  date  of  the  call.  In  my  judgment,  he  was  Un- 
der the  laws  governing  the  resjiondent,  the  relator  was  entitled  to  notice  of 
the  assessment;  and,  upon  well-settled  principles,  there  slionld  be  no  forfeit* 
ure  without  such  notice.  Jt  is  contended  that  the  respondent,  the  supreme 
council,  was  only  bound  to  notify  the  subordinate  council  of  which  the  relator 
was  a  member  of  the  calling  of  the  assessment,  and  that  the  member  is  there- 
upon bound,  under  pain  of  forfeiture,  to  pay  ills  share  within  the  specified 
time. whether  he  receives  notice  from  tbecollectorof  blssubordinatecouncUor 
not.  Tbis  is  not  a  fair  or  jost  construction  of  the  section  In  question.  The 
notice  provided  for  In  this  section  to  be  given  by  tlie  collector  of  the  subordi- 
nate council  to  tlie  member  is  part  of  tlie  respondent's  original  law.  The 
member  has  a  right  to  rely  upon  the  due  execution  of  tlie  provision  therein 
incorporated,  and  upon  the  performance  by  the  designated  official  of  the  duty 
thus  imposed  upon  iilm.  Even  the  form  of  the  notice  is  prescribed  by  the  su- 
preme council,  and  the  member  is  to  pay  his  share  of  the  assessment  within 
40  di^s  from  the  date  of  this  notice.  The  latter  provision  plainly  im^es 
the  actual  possession  of  the  notice  by  the  member.  Else  how  is  lie  to  know 
the  date?  By  the  wording  of  the  section,  the  member  must  pay  within  40 
days  from  the  date  of  the  notice  to  be  given  by  the  collector.  The  respondent 
daims  that  the  member  must  so  pay,  or  stand  suspended,  even  If  the  collector, 
after  preparing  and  dating  the  nutice,  should  put  it  in  his  pocket,  and  lock  ^ 
up.   The  40  digrs,  on  tliis  theory,  run  from  the  date  of  the  nndtil vered  paper. 
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Of  coone,  this  will  not  anawer.  The  contention  that  the  40  days  ran  from 
the  date  of  the  original  notice  giren  by  the  supreme  to  the  subordinate  conn- 
ctt  Is  eqniUly  nntenable.  That  notice  has  no  bearing  upon  the  relations  of  the 
individaal  member  to  the  subordinate  council,  nor,  indeed,  upon  his  relations 
to  the  supreme  council,  further  than  as  he  is  component  part  ol  this  Bubordl- 
mite  council.  It  bears  only  upon  tlie  relations  of  the  subordinate  council  to 
the  snpreme  cuuncil;  and  provision  is  expressly  made  in  section  9,  subdl^ 
vision  2,  for  the  consequences  to  such  subordinate  council  of  non-compliance 
with  tlie  caU.  It  is  conceded  that  the  subordinate  council  was  not  suspended 
bectuse  of  the  non-payment  by  it  of  the  assessment  called  by  the  supreme 
council.  Nor  could  it  have  been  so  suspended,  In  view  of  the  receipt  by  the 
snpreme  council  of  the  966  ascertained  upon  full  investigation  to  be  the  en- 
tire amount  due.  The  subordinate  council  was  therefore,  in  the  view  above 
taken  of  the  rights  of  members,  llIegHlly  suspended;  for  the  members  com- 
plained of  were  not  in  bad  standing.  They  ntrrer  "stood  suspended,"  under 
the  constitution  and  laws  of  the  respondent,  and  the  requirement  with  regard 
to  a  further  medical  examination  was  authorized.  It  follows  that  the  relator 
is,  and  has  been  throughout,  a  member  in  good  standing,  and  that  he  is  en- 
titled to  the  peremptory  mandamw  asked.  Judgment  for  the  relator  accohh 
ingljr,  with  ooBti. 


Baksb  e(  ol.  «.  Ztk»t.to. 
(Supreme  Court,  Omeral  Term,  Seoond  DepartmmM.  Hmj  U,  1890.) 

SqiDRT— RBSOnSION— PLlADIXe. 

A  eomplalnt  to  resolnd  an  agreement  fbr  fraud  and  tor  damage^  whloh  offers  to 
nawlgn  and  deliver  the  propwij  aoqvlred,  shoold  be  upheld  evao  thongh  oomplete 
reetioitioo  Is  Impossible. 

Appeal  from  special  term.  Kings  county. 

Action  by  James  H.  O.  Baker  and  William  F.  Baker  against  LonlB  Ztegler. 
From  a  jm^rmmt  dismissing  their  complaint  the  plaintiffs  appesl. 

Argued  before  Babhabo,  F.  J.,  and  Bvkhah  and  Pratt,  JJ. 

Poor  <ft  DuJ^t  (Walter  8.  Poor,  of  counsel.)  for  appellauts.  OharUt  J, 
Patterton,  toi  re^ndent. 

Babnabo,  p.  J.  The  merits  of  this  action  were  not  tried.  The  acUon 
was  brought  to  rescind  an  agreement  for  fraud,  and  for  damages.  On  the  1st 
December.  1888,  the  plaintiffs  entered  into  an  agreement  with  the  defendant 
whereby  the  plaintlfb  purcliased  a  klnditng-wood  business,  with  the  stock  of 
wood  oo  hand,  and  the  lease  of  the  premises,  with  the  good-will  of  the  business, 
for  •9,000.  Three  thousand  dollars  was  paid  in  cash,  and  notes  gi  ven  for  S6.000, 
with  a  chattel  mortgage  as  secnrity.  The  plaintiffs  aver  that  the  defendant 
fidsely,  and  with  intent  to  deceive  them,  misrepresented  the  extent  of  the  bust- 
HISS,  the  amount  of  the  profits,  the  quantity  of  bundles  of  kindling-wood  8coi4 
would  make,  and  the  cnpacity  of  drying  room  to  dry  wood ;  that  the  representa- 
tion was  made  todefraud,  and  did  deftaud,  the  plaintiffs  Into  making  an  agree- 
ment. The  plaintilEiB  on  Uie  trial  gave  evidence  tending  to  deny  the  same. 
As  it  appears  that  the  plaintiffs  bad  used  up  the  stock  of  wood  on  hand,  and 
continued  the  bnslness  down  to  the  time  of  tlie  trial,  in  February,  1889,  the 
conrt  dismissed  the  complaint  because  the  plidntiffa  had  pat  it  out  of  th^r 
power  to  make  restoration,  and  therefore  this  action  could  not  be  maintained. 

The  appeal  presents  simply  the  question  of  the  accnracy  of  this  mling.  The 
plaintiffs  were  entitled  to  recover  tlutr  damages  for  the  fraud*  even  if  they 
were  not  entitled  to  rescind  because  it  was  ont  of  their  powerto  restore.  AU 
the  facts  showing  a  cause  of  action  were  given;  and,  if  the  facts  stated  in  the 
coraplaint  entitled  the  plaintiffs  to  relief,  they  wouhl  be  entitled  to  It  without 
regard  to  the  names  in  the  complaint.    Qet^  t.  Dntin,  54  N.  Y.  403.  The 
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complaint  was  one  to  rescind,  and  ofFered  to  reassign  and  deliver  the  pro] 
erty  acquired,  and  such  a  complaint  was  upheld  even  where  complete  restor 
tlon  was  impossible.  The  court  of  appeals,  in  Gould  v.  Bank,  y9  N.  T.  3* 
2  K.  E.'  Bep.  16,  use  this  language:  "But  that  one  guilty  of  a  frund  obtatnt 
complete  immunity  because  time  or  circumstance  hf^  made  Impossible  a  re 
toration  of  the  parties  to  their  original  condition  seemed  snch  a  reproach  1 
the  law  that  we  added  a  statement  of  the  settled  and  undoubted  rule  tha 
though  one  situated  like  the  plaintiff  may  not  he  able  to  rescind*  he  stiU  hi 
ample  remedies.  *He  may  keep  what  be  has  received,  and  sue  to  recovi 
damages  for  the  fraud,  or  he  may  commence  an  action  in  eqnity  to  rescln 
and  for  equitable  relief,  offering  In  his  complaint  to  restore  in  case  he  is  n< 
entitled  to  retain  what  he  has  received.'  "  Underthis  decision,  the  plaintlf 
were  right  In  th«r  action  inequity.  They  could  not  of  their  own  act  reacin 
for  that  requires  restoration;  but  they  may  offer  to  rfStore«  and  have  the 
complaint  to  rescind,  when  the  whole  controversy  win  be  before  the  coat 
Whatever  it  Is  right  that  plaintiffs  restore  will  be  decreed  In  that  action.  Tl 
Judgment  sliould  therefore  be  reversed,  and  a  new  trial  granted*  with  eoits 
abide  event. 


FeOFLB  e.  O*D0NNELL. 

.  '{Supreme  Court,  Oeneral  Term,  Fourth  Department  November,  1887.) 

1.  IXDioniBirT  AiTD  Imvobhatiom^ DumorTT. 

An  IndtobiiBirt  in  several  coDtitB  for  the  Illegal  sale  at  Intoztcatiiu:  Uqaors,  eat 
count  of  which  Bverg  a  Kale  to  a  different  person  and  at  a  different  time,  though 
the  same  place,  violates  Code  Crim.  Froo.  N.  Y.  %  8TB,  providing  that  an  "infic 
meat  must  charge  Imt  one  crime  and  in  one  form,  except  aa  In  iba  next  mcUoq  pr 
Tided, "  ^Hiidi  seotloB  (S7V)  deelarcB  that  "the  erlms  mar  be  charged  In  sepua 
oouDts  to  have  been  oommitted  In  a  dlflereot  manner  or  Djr  dUtUent  means;  an 
where  the  acts  complained  of  may  conatltute  different  orimea,  sodi  orimea  niaj  1 
charged  in  separate  counts. "  Follbtt,  J.,  disienUiig. 

tL  CraniTAz.  It&w— AppEU<— JoDouBin  Boli» 

Where  the  appeal-book  In  a  prosecution  for  unlawfully  aeUlng  Intoxicatlag  U 
aors  shows  th«  defendant  withdrew  bis  jdea  ccF  not  guilty,  and  intarpoaed  ad 
murrer,  which  was  overruled,  and  that  he  was  convicted,  and  aentanoed  to  paf 
flue,  there  is  a  sutBclent  judgment,  within  Code<;^hn.  Proa  H.T.I  485,  wUCnpr 
vldea  what  the  Judgment  roU  shall  contain. 

Appeal  from  court  of  general  sessions,  Chenango  county. 

Martin  O^Donnell  was  convicted  of  sdling,  without  a  license,  Intoxlcatir 
llqnm  in  quantities  less  than  five  gallons  at  a  time,  to  be  drank  ontbepren 
Ises  where  sold,  and  be  now  appeals. 

Argned  before  Habdin,  F.  J.,  and  Follbit  and  Mabtik,  JJ. 

John  W.  Churoh,  for  appellant.  Georgt  P.  Puttnej/,  ]Wat.  At^n  tar  tl 
People. 

Maktin,  J.  The  question  involved  In  Uils  action  arises  upon  a  demur^ 
to  an  indictment  against  the  defendant  for  selling  strong  and  spirituous  1^ 
nors  in  quantities  less  than  five  gallons  at  a  time,  to  be  -drank  on  bis  preii 
ises,  without  having  license  therefor.  The  demurrer  was  on  the  ground  th 
more  than  one  crime  was  charged  In  the  indictment.  Tlie  indictment  allegt 
salea  by  the  defendant  on  March  1, 1885,  at  the  town  of  McDonoogh,  Gh 
nango  coun^,  N.  Y.,  to  several  persons  named;  also  sales  at  the  same  plac 
August  26,  1885,  to  certain  other  peisons  named;  and  salea  made  on  the  121 
day  of  September,  and  on  the  28tb  day  of  July,  1885,  at  the  same  place,  i 
still  other  persona  named  in  the  indictment.  Before  the  enactment  of  U 
Code  of  Criminal  Procedure,  an  indictment  was  not  bad  becauseof  tliejoind 
of  separate  and  distinct  misdemeanors,  although  of  different  penalties,  and 
general  judgment  upon  it  was  good  where  the  sentence  was  single,  and  a; 
proprlate  to  either  of  the  counts  upon  which  a  conviction  was  had.  Peop 
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T.  iHinn,  90  N.  Y.  X07.  But  the  Code  of  Criminal  Procedure  provides  that 
tiw  indictment  "must  charge  but  one  crime  and  in  one  form,"  except  the 
crime  muy  be  charged^  In  separate  counts,  to  have  bem  committed  in  a  dif* 
ieient  manner  or  hj  diffnent  means;  and,  if  the  acta  complained  of  may  con- 
stitute diffoeot  crimes,  snch  crime  may  be  ctiarged  in  separate  counts.  Code 
Crim.  Proc.  $8  278.  279.  Even  since  the  adoption  of  the  Code,  when  the  act 
complained  may  constitute  different  oflenseB,8nch  offenses  maybe  charged 
in  separate  counts  ct  ttie  indictments  People  Y,I^fia^d,  1  N.  X.  Crim.  B. 
146;  People  t.  JTel/y.  8  N.  Y.  Grim.  B.  272.  So  an  indictment  containing 
Tarying  nllegationfl  in  different  connfes  as  to  the  manner  and  means  of  tlie 
eommis^on  of  the  crime,  bat  which  shows  upon  its  face  that  those  oonnta  re> 
late  to  bat  one  and  the  same  transaction,  la  good.  People  v.  CoUt  2  T. 
Crim.  B.  108.  The  Indicbnoit  may  also  state  the  acta  oonstitatlng  the  wlme 
In  differmt  counts,  appropriate  to  meet  the  evidence  which  may  be  presented 
on  the  trial  Pec^  v.  Jf«iJlmi,8  N.  T.  Crim.  B.  288.  In  the  case  at  bar 
the  indictment  charged  the  legal  sale  of  spirituous  liquors  on  at  least  four  dif- 
ferent  occasions,  and  upon  each  occasion  to  entirely  different  persons.  Sadi 
cf  tbeae  charges  is  made  as  an  independent  charge  or  oount  in  the  indlot- 
iDHit.  The  i^ctment  not  only  does  not  sliow  upon  Its  fan  that  these  sepa- 
rate oonnts  rebited  to  the  same  transaction^  hot  does  show  coDclnslvely  that 
cadi  was  a  separate  and  distinct  transaction.  Thislndlctmrait  was.  we  think; 
idmcHciouB  to  the  objection  that  It  charged  more  than  <»ie  crime.  This  view 
la  sustained  by  the  ease  of  People  v.  Vptan,  4  K.  Y.  Grim.  B.  455.  In  that 
case  the  Indictment,  in  separate  counts,  charged  the  defendant,  an  officer  of 
■  bank,  with  the  offenses  of  overdrawing  his  accoant  in  different  amounts 
Bnd  upon  different  dat».  It  Was  there  bad  that  tlie  indlctmMit  was  subject 
to  the  objectloii  that  it  chafed  more  than  one  offense,  and  was  in  viol^on  of 
the  jtfohililtion  of  section  278,  and  for  that  reason  was  demurrable.  It  is 
true,  It  was  held  in  that  case  that  the  defendant  bad  waived  the  misjoinder 
of  bis  appearance  and  ^ea  of  not  gnllty.  In  this  case  the  plea  of  not  gailty 
warn  wittidnwn,  and  the  objection  was  rtUaed  by  demurrer,  as  provided  1^ 
■eoUon  823,  sobd.  8,  Code  Crim.  Fioc  The  indictment  in  that  case  was  for 
a  misdemeanor.  Foo.  Code.  §  600.  The  crimes  charged  in  the  Indictment  in 
llita  ease  are  also  misdemeanors.  We  are  of  the  opinion  that  the  Indictment 
io  this  case  charged  more  tlian  <me  crime,  that  it  was  demurrable  on  that 
ground,  and  ttiat  the  court  erred  in  overruling  such  demurrer. 

The  people,  however,  contend  tliat  no  judgment  has  twen  entered  In  tlUt 
■eUon,  and  tlierefore  that  an  appeal  will  not  lie,  and  cite  the  case  of  PwpZe 
T.  Bemant  ^  Hnn,  283,  to  sustain  the  contention.  The  appeal-book  in  this 
ease  shows  that  the  defendant  was  permitted  to  withdraw  his  plea  of  not 
galltgr,  and  that  he  demurred  to  the  indictment;  that  his  demurrer  was  over- 
ruled; that  be  was  convicted,  and  sentenced  to  pay  a  fine  of  $75  and  stand 
committed  to  the  coun^  jail  not  exceeding  75  days  until  paid.  This  was,  we 
think*  a  sufficient  judgment,  within  tlie  provisions  of  section  485,  Code  Grim. 
Frac,  whIfAprovideswtuttbe  judgmentroUshallcontidn.  Tha  Beman  Cote 
was  quite  unlike  this.  In  that  case  the  demurrer  was  overruled,  and  judg- 
ment directed  to  t>e  given  for  the  people,  unless  the  defendant  should  plead 
over;  and  It  was  there  held  that,  there  being  no  judgment,  the  decision  over- 
ruling the  demurrer  could  not  be  reviewed.  For  the  error  above  pointed  oul 
the  judgment  and  conviction  should  be  reversed,  and  tlie  prisoner  discharged 

Habdin,  p.  J.,  concurs. 

VoLUartt  J,  I  cannot  eoncar  in  holding  that  this  indictment  is  demurra- 
ble because  it  eluxgn  that  defendant  made  divers  sales  to  divers  persons  on 
different  oeoSHions,  in  violation  of  section  14  of  diapter  G2I6  of  tlie  Iaws  of 
1857.  In  that  reapeet  tl»  indictment  chai|[es  but  one  misdemeanor,  to-witt 
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the  selling  of  llqnor  to  be  drsnk  on  defendant's  premises  without  a  license, 
PeopU  T.  Adam$,  17  Wend.  475;  Otgond  v.  People,  39  X.  T.  449.  Under 
sneh  an  ladtotmsnt,  If  It  be  established  that  defendant  violated  section  14  bj 
selling  to  dlTOTB  persons  on  different  occasions,  bnt  a  single  punishment  ea^ 
be  Imposed.  PeopU  Lisoomht  60  K.  T.  5fi9.  Bat  for  another  leason  tiM 
demurrer  mast  be  sustained.  It  is  a  misdemeanor  to  sell  strong  spirituoot 
llqaors  or  wines,  in  quantities  less  than  five  gallons  at  a  time,  without  havint 
a  license  therefor.  Laws  1857,  g  18,  e.628;  Foote  t.  PeopU,  iS6  N.  T.  821 
It  is  atoo  a  misdemeanor  to  seir  rtrong  or  spiiitnoas  llqaors  to  be  drank  ii 
the  render's  boose  or  shop,  or  any  outhouse,  yard,  or  garden  appert^ninj 
thereto*  without  having  a  license  therefor.  Laws  1867,  c.  828,- g  14;  Jeff«r 
son  T.  People,  101  N.  Y.  19,  8  N.  E.  Bep.  797.  '  These  secttona  describe  dif 
ferent  acts, — the  thirteenth,  selling;  the  fourteenth,  selHng  for  s  special  par 
pose, — and  the  acts  constitute  distinct  mtsdemcttnors.  J7«y^tater  People 
5  Hun,  28.  The  indictment  oontains  five  oonnts.  The  fbnrtb  count  diarge 
tiiat  July  28, 1885*  the  defendant  violated  the  thirteenth  section  of  ebaptei 
628  of  tbe  Laws  of  1857  bj  selling  to  divers  persons  splritoont  Uouors  by  tb 
small  measure.  Tbe  other  counts  cbarge  that  March  1.  1886,  Jmy  28,  1885 
August  26,  1886.  and  September  12, 1885,  the  defendant  violated  the  four 
teenth  section  of  said  chapter  by  selling  to  divers  persmis  os  ea(^  di^Bplrlto 
ous  liquors  to  be  drank  on  his  premises.  Sectims  278  and  279  of  Uie  Oode  o 
(Mmlnal  VtooeOnn  provide  that  (section  278)  tbe  "Indictment  must  ebug( 
bat  one  crime  and  In  one  form,  except  as  In  tbe  next  section  provided."  Seo 
tton  279;  **Tfae  crime  may  be  cha^ied  in  separate  eoanta  to  have  been  com 
mitted  in  a  different  manner  or  by  difTerent  means;  and,  where  tbe  acta  com 
plained  of  may  constttute  different  crimes,  such  crimes  may  be  clurged  In  sepi 
rate  counts. "  These  sections  are  not  limited  In  tbelr  appUeatton  to  Indict 
ments  for  felonies;  and  tbe  rule  existing  before  the  Code,  that  aeveral  mis 
demeanors  might  be  Joined  in  the  same  Indictment  when  the  same  jadgmeu 
was  appropriate  for  all,  was  abrogated  by  the  section  above  quoted.  Peopt 
V.  TTptan,  88  Hun,  107.  The  demurrer  mast  be  snstalned.  because  the  ia 
dictment  ohurges  a  violation  of  the  thirteenth  section,  and  vlolatloaa  of  tbi 
fburteenth  section,  which  are  clearly  distinct  misdemeanors.  The  Judgmeoi 
of  the  court  of  sessions  should  be  reversed,  and  tbe  demarror  allowed.  Mob 
than  two  yeare  having  elapsed  since  the  commission  of  tbe  alleged  misdoneao 
ora.  the  defendant  cannot  be  reindicted,  (Code  Crim.  Proc.  g  142,  as  ameodtt 
by  chapter  412,  Laws  1887.)  and  tw  must  be  discharged,  and  bis  bailexonerft 
ted.  Code  Crtm.  Proc.  g  928,  Judgment  reversed,  and  prisoner  dlschaiged 


HvoHSB  0.  Obakoe  Coumtt  Uxlk  Assn.  at  al. 
(Supreme  Court,  Oeneral  Term,  Second  DepartmenU  Mmj  18Ml) 

!•  HaOLJOBNOB— DaNQERODS  PEIHI8E8. 

Where  a  hole  la  the  pavement  in  front  of  a  stable  oooapled  by  defendant  as  leeaM 
b  left  open  hy  a  person  who  was  removing  manure  from  the  pit  uoder  the  ptv* 
ment,  for  which  tie  had  a  yearly  oontraot  with  defendant^  def enoatkt  la  UalilB  to  pat 
Bons  Injured  thereby, 
t.  DuuGBS—MBASURa  roB  PsBSOMAi.  Injubibs. 

Id  an  action  for  personal  injuries,  a  verdict  for  14,080  is  not  excessive  wherettli 
shown  tbat  before  the  accident  plaiatiff  was  a  strong  man,  earning  98.90  a  ^y 
tbat,  in  oonseQuenoe  of  the  injury,  he  is  unable  to  work;  tbatblaocmat^ii  is  now 
Ing  oonstantly  worse ;  and  that  dIb  breathing  and  heart  action  are  aflbotao,  aw 
his  physioiaa  fixes  eight  years  as  the  limit  of  his  life. 

Appeal  from  circott  court,  Kings  county. 

Action  for  personal  Injuries,  brought  by  Michael  Hughes  against  the  Orangi 
County  Milk  Association  and  Michael  McOIrr.  There  was  a  verdict  for  plaint 
tiff  for  $4,680,  and  from  the  judgment  entered  thereon  defendant  assodatioi 
appeals. 
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Argned  before  Barnabd,  P.  J.,  and  Dtxhan  andFRA-rr,  JJ. 
Glover,  Stoeezy  <ft  fflover,  {Richard  L*  Smtxy,  of  ooanBd,)  for  appellut. 
C'AwZcf     Patterson,  for  respondent. 

Barnard,  P.  J.  Tbe  defendant  the  Orange  County  Milk  Association  oo> 
capied  premises  in  New  York  oitj  as  a  stable^  The  defendant  McGlrr  was 
under  a  yearly  contract  with  tbe  association  to  remove  tfae  manure  therefrom. 
There  was  a  pit  under  the  sidewalk  of  the  street,  and  tbe  manure  was  taken 
from  tills  pit,  and  carried  away.  The  covering  over  the  mouth  of  tbe  pit  was 
necessarily  removed  while  the  manure  was  being  taken  out.  The  bole  wu 
of  considerable  size,  being  three  or  four  and  one-lialf  feet  by  three  feet;  the 
longer  side  being  parallel  with  the  street.  The  bole  was  seven  or  eight  feet 
deep.  On  tbe  morning  of  the  29th  of  December,  1887,  the  plaintiff  was 
passing  along  this  sidewalk.  There  was  a  strong  wind  blowing  in  bis  face* 
and  it  was  quite  dark,  being  about  half  past  6  o'clock.  It  was  very  cold. 
The  aldewallc  was  very  narrow,  siitflcient  for  only  two  men  to  walk  abreast. 
The  bole  la  some  three  feet  from  the  curb-atone.  Tbe  smoke  from  the 
manure  was  dense,  and  the  wind  blew  it  in  the  face  of  the  plaintiff.  The 
plaintiff  saw  the  smoke,  but  did  not  know  it  came  from  an  open  hole,  as  there 
was  manure  outside.  Tbe  plaintiff  fell  into  the  bole,  and  fell  (dear  to  tiie 
bottom  of  the  pit,  and  was  Injured. 

Assuming  a  causeof  action,  does  It  exist  against  the  Orange  Oounty  Milk 
Association,  under  these  facts?  The  associHtion  was  tbe  lessee  and  in  pos- 
eession  of  the  premises,  and  had  entire  control  of  the  ase.  and  mode  of  use, 
of  them.  The  pit  was  not  of  itself  a  nuisance,  but  became  so  when  It  was 
left  unguarded.  The  cases  cited  to  show  that  a  landlord  who  has  hired  prem- 
ises with  a  coal-hole  under  the  sidewalk,  excavated  by  permission  of  the  city, 
and  well  made,  is  not  responsible  for  tbe  neglect  of  a  tenant  who  has  entire 
possession,  haveno  iipplication  to  this  case.  Wolf  v.  Kilpatrick,  101  N.  Y. 
146,  4  N.  E.  llep.  188,  was  a  case  where  a  stranger  wrongfully  broke  the  stone 
supporting  the  covering  of  tbe  hole.  The  case  of  Jennings  v.  Van  Sehaick, 
108  K.  Y.  580,  15  K.  E.  Rep.  424,  was  a  case  where  a  house  was  rented  In 
flats.  A  janitor  lived  in  the  basement.  There  was  a  coal-hole  under  the 
sidewalk,  built  hy  legal  permission.  The  owner  hired  the  janitur.  He  left 
the  coal-hole  open,  and  the  court  of  appeals  held  tbe  owner  liable.  This  case 
is  realty  much  stronger  against  the  defendant  company,  for  it  bad  the  prem- 
ises, and  faired  the  man  to  remove  the  manure.  This  man  was  uot  a  tenant, 
but  a  servant,  of  the  company.  The  company  was  bound  to  see  to  It  that 
the  sidewalk  was  made  safe  while  tbe  hole  was  open.  Clifford  v.  Dam,  81 
N.  Y.  52.  If  this  is  tbe  correct  view,  the  question  of  the  accuracy  of  the 
ratings  In  respect  to  the  admission  of  the  New  York  city  ordinances  as  to 
pits  under  sidewalks  becomes  immateriaL  Tbo  ordinances  merely  provide  for 
tbe  safety  of  the  open  hole,  and  tbe  defendimta  were  bound  to  see  to  that  witb- 
oat  them. 

If  the  evidence  In  support  of  the  extent  of  the  Injury  was  credited  V  the 
Jury,  tbe  verdict  Is  falJy  snttported.  The  plaintiff  was  a  strong  man  before 
tbe  accident,  and  was  earning  98.60  a  dqr  as  a  Jonmeyroan  cooper.  In  con- 
sequence of  bis  injury,  bis  flesh  baa  wasted  away.  He  has  no  strength  to  go 
np-atalrs  without  the  aid  of  the  banister.  He  cannot  even  walk  the  street 
fur  over  a  few  minutes.  He  has  been  "laid  off"  from  his  employment  be- 
cause be  cannot  do  tbe  wodc,  and  his  condition  Is  growing  constanUy,  but 
slowly,  wone.  He  has  trouble  with  his  breathing,  and  bis  heart  action  is  af- 
fected. Tbe  physician  who  attends  him  fixes  eight  yean  as  bis  limit  of  life. 
It  would  be  impossible  for  an  appellate  court  to  weaken  this  testim<»iy,  even 
If  the  role  In  respect  to  appeals  from  verdicto  on  questions  of  fact  permitted 
a  review.  The  Jury,  on  questions  of  fact,  are  only  to  be  subject  to  review  in 
extreme  cases.  This  Is  not  sncb  a  case,  and  tbe  Judgment  should  tberefore 
be  afflrmed,  wlUi  costs.  AU  conenr. 
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BuHLER  et  al.  V.  Hubbelx.  et  aZ. 
(Supreme  Court,  Oeneral  Term,  Second  DepartmmX.  Hay  13, 1890.) 

1.  JvsoiraNT— Res  Jccioati. 

Where  Judgments  in  aotlotiB  Involving  the  lighta  of  the  parties  uoder  a  oertftls 
Bgreement  are  modified  so  as  to  leave  open  the  qaestiou  whether  a  certain  daoM 
Id  the  agreement  was  ahrovated,  and  neither  party  appeals  therefrom,  an  objaetlaa 
that  such  j  udgmeatfl  are  a  bar  to  a  sabseQnenlprooaediiiff  to  deteimioe  wtaetMr  tht 
clause  was  abrogated  is  wMiout  merit. 

S.  Affbai>— FiNAj,  Obdbb. 

After  entn'  of  judgment,  an  order  was  entered  to  the  effect  that  the  judgmeDt 
was  cot  to  be  deemed  to  determine  whether  a  clause  in  the  agreement  betweaa 
the  parties  involved  In  the  action  had  been  abrogated.  The  parties  agreed  to  ■ 
reference  to  determine  the  question.  The  referee  found  that  the  clause  was  al>r»- 
gated,  and  an  order  was  entered  to  that  efleot.  Held,  that  snoh  order  waa  ia 
tenns  a  final  jndgment,  and  ^>pealabla. 

Ai^)eal  from  spedal  terib.  Kings  ooanfy. 

Action  \)j  Daniel  Bnbler  and  Blbert  Stannant  against  GbarlM  E.  Habben. 
G«orge  A.  Porter,  Daniel  W.  Biehardaf  and  Morton  B.  Smltii  to  enfORie 
an  agreement  between  all  the  parUea  to  the  action  for  the  dlspoelUoa 
and  sale  (tf  certain  ressela  owim  bj  the  parties  as  tenants  In  common. 
Tbere  was  judgment  for  plalnldffli,  and  the  Teasels  were  ordered  Bold.  Sub- 
sequent to  the  entry  thereof  an  order  was  entered  to  the  effect  that  the 
judgment  was  not  to  be  deemed  to  determine  whether  a  elanse  requir- 
ing defendants  Hnbbell  and  Porter  to  pay  pliUnttff  Stannard  tltSOO  for 
taking  charge  of  the  breaking  up  of  the  ships  had  been  abrogated.  The  par- 
ties agreed  to  a  reference  to  determine  that  qaeetion.  The  referee  r^korted 
that  tlie  cUnse  bad  been  abrogated,  and  plaintiff  Stannard  now  appeals  fkwa 
an  order  overruling  his  exceptions  to  the  report. 

Argued  b^ore  Babnabo.  F.  J.,  and  Dyemah  and  Pratt,  JJ. 

Toiotutnd,  Dyttt  (ft  Xinatetn,  for  appellantk  Traejft  Me£muum  <ft  Aiflia§ 
and  Payon  MerrlU,  int  respondents. 

Babnabd,  p.  J.  The  agreement  between  the  parties  contained  tfala  (davsK 
"Hubbell  and  Porter  are  to  ^aj  fifteen  hundred  dollars  as  a  bonus  to  Oiptala 
Stannard  for  taking  charge  of  the  breaking  up  of  the  ships. "  It  waa  daimed 
by  Hnbbell  and  Porter  that  this  clause  was  abrogated.  The  original  judg- 
ment for  distribution  of  fund*  and  settling  rights  of  parties  In  other  leepe^ 
left  this  question  open,  and  it  was  referred  by  agreement  to  bear  and  deter- 
mine. The  referee  found  the  clause  abrogated,  and  the  report  waa  eonflrmed. 
and  final  judgment  entered  tliereon.  It  appears  that  Hubb^l  and  Portftr  com- 
menced an  action  in  Onondagii  county,  against  the  present  plaintlflb  and  oth- 
ers, in  respect  to  the  same  property  roterred  to  In  this  agreement,  and  th^ 
complaint  was  dismissed  on  the  merlte.  This  clause  was  not  akually  liti- 
gated, and  tlie  judgment  as  amended  |HOTided  that  tiie  question  of  Uw  ateo- 
gation  of  this  clause  be  left  open,  and  net^r  party  be  prejodieed  by  the  judg- 
ment given.  The  Original  judgment  waa  rendered  in  September.  1885,  and 
the  modification  made  In  June,  1887.  Both  the  judgment  inKInga  county 
and  the  Onondi^  judgment  left  open  this  question,  and  neither  party  ap- 
pealed from  the  order  of  reference  In  Kings  county.  The  question  ia  not  ret 
adJtidicaUi.  The  parties  were  not  the  same.  The  adjudication  of  theSl,&09 
clause  was  not  actually  litigated  in  either  action.  Neither  party  appalled 
from  either  judgment  as  modified  by  leaving  c^n  this  clause  for  future  de- 
bate and  contest.  No  case,  I  think,  hoids  that  pleadings  in  an  action  are 
enough  to  permit  a  litigation  on  a  certain  question  which  was  not  made,  and, 
when  the  judgment  leaves  tliequestion  open,  is  subject  to  the  role  of  law  that 
a  judgment  binds  parties  and  privies  not  only  as  to  facts  actuating  litigation, 
but  also  as  to  those  facta  which  might  have  been  litigated  In  the  action.  Tbs 
case  is  not  one  where  the  special  term  arrested  a  judgment  pending  appeal* 
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M  was  the  ease  in  €lenst  t.  Canal  Co.t  113  N.  T.  472,  21  E.  Rep.  330;  nor 
like  BoitwUsk  v.  AbhoU,  16  Abb.  Pr.  419,  where  r  jodgment  was  u  bar  to  a 
new  action  on  the  merits,  bnt  the  conrt  ordered  that  the  judgment  should  not 
prejudice  a  new  action.  Here  the  judgments  are  so  drawn  ns  to  leave  out 
the  T«r7  subject  involved  in  the  present  [ffoceedtng.  The  judgment  cannot 
be  rt$  adifudiaata  as  to  those  matters  it  refuses  to  deci^,  and  neither  partjr 
appeal  from  the  determination.  The  evidence  supporta  the  finding  as  one  w 
fii^.  The  consideration  for  the  abrogation  (rf  the  ctanse  was  that  Hubb^l 
aad  Porter  shouM  induce  one  Clear;,  who  bad  a  joint  interest  with  the  pat- 
ties, to  sell  Gist  the  same  to  the  plaintiff  Sherwood.  Hubbell  so  testifies: 
**The7  were  willing  to  abrogate  w  cancel  the  clause  *  *  *  if  we  shouhl 
go  to  work  in  good  faith,  and  help  them  out  of  their  trouble  with  Gleary." 
The  witness  Porter  stated  that  "the  SI, 500  clause  was  not  thoroughly  under* 
stood  to  be  abrogated."  A  witnus.  Smith,  testifies  that  be  heard  Buhler  say 
to  Sherwood  that  the  $1,500  clause  had  been  abrogated.  Another  witness, 
one  Bichards,  testifies  that  he  heard  Sherwood  claim  that  the  agreement,  ex- 
cept the  S1.500  clause,  was  still  in  force.  There  fs  direct  proof  going  to  sus- 
tain the  cUiuse,  and  a  strong  inference  for  the  unreaaoniihleness  of  the  agree- 
ment, which  was  the  consideration  of  the  new  agreement  destroying  the 
clause.  The  case  on  appeal  ia  subject  to  the  rule  as  to  findings  of  fact.  The 
dispute,  when  the  testimony  is  so  conflicting  as  it  Is  in  this  case,  must  be  de- 
creed settled  by  the  finding  of  the  trial  court  therein.  The  order  appealed 
fioiD  should  therefore  be  affirmed,  with  costs.    All  concur. 

UOnON  TO  DISHI8B  APPEAL. 

Babhasd,  p.  J.  There  is  no  ground  for  dismissing  the  appeal  shown  !b 
the  moving  papers.  This  case  was  tried,  and  judgment  rendered  thereon,  on 
the  merits,  in  March,  1887.  In  September  following,  an  order  was  made  to  the' 
effect  tkat  the  judgment  was  not  to  be  deemed  to  determine  whether  a  certain 
clause  in  tlia  agreement  between  the  parties  involved  in  this  action  was  abro- 
gated. In  April,  1888,  the  parties  agreol  to  a  reference  to  determine  this 
question.  The  referee  found  that  the  clause  was  abrogated.  In  January,  1889, 
the  referee's  report  was  confirmed,  and  an  order  made  that  the  clause  was  ab- 
rogated, and  that  distribution  of  the  fund  Involved  be  made  on  that  basis. 
This  order  was  appealed  from  by  one  of  the  plaintiffs.  The  motion  to  dis- 
miss  the  appeal  is  baaed  upon  the  fact  that  this  order  was  not  the  final  judg- 
ment. This  is  not  well  founded.  The  preceding  judgment  left  this  question 
to  lie  determined  in  the  action,  and  it  was  so  determined.  The  order,  In 
terms,  granted  a  final  judgment  of  distribution  on  the  basis  of  this  report. 
The  question  Is  merely  technical.  The  judgment  first  entered  settled  rights 
which  none  of  the  parties  question.  The  original  evidence  and  judgment 
liave  no  place  on  the  appeal  from  this  one  subject,  which  was  decided  upon 
the  reference.  The  order  appeiiled  from  requires  only  the  evidence  given  on 
this  reference,  and  an  appeal  from  this  final  order  presents  the  only  subject 
ot  coutroveray  left.  It  was  the  final  judgment  so  far  as  respects  this  appeaL 

Hotim  denied,  without  costs.  All  concur. 


BaXX  €t  vat,  0.  BUBLESOM. 

(JftqmiM  Omrt,  Bpeelal  Tmm,  Monroe  CoinUl^  Juast  188QL) 
BftnsAifD  Aim  Win— AcnoxB— Joiin>Bm  or  Hubbakd. 

laws  N.  Y.  1860,  o.  90,  aB  amended  by  Laws  IS93,  o.  173,  sutboriilnff  a  married 
woman  to  ma,  io  all  mattera  relating  to  her  separate  property  and  for  inju^  to  her 

finon  or  character,  as  U  she  were  a  feme  sole,  was  rapealea  by  Laws  1880,  o.  946, 
I,  snbds.  80, 88.  Cbde  Ctvfl  Proo.  S  4S0,  provides  that  "In  an  action  or  special  pn>- 
oeedioff  a  nurrled  woman  appears,  proaeontes,  or  defends  alone,  or  Joined  with 
other  parties,  as  it  sbe  was  single.  It  is  not  necessary  or  proper  to  Join  her  bua- 
baad  with  her  as  a  party  In  any  action  or  special  proceeding  affecting  ber  separate 
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property. "  Section  1906,  relating  to  aetiODB  for  slander,  Impnttng  nnehutlty  U 
woman;  provides  that,  if  plaiotifi  ia  married,  the  damagroB  reoovered  are  her  m 
arate  property.  Held,  that  an  action  against  a  physioiaa  for  negligent  and  unaki 
ful  treatment  of  a  mairied  woman  is  properly  wooght  In  the  names  of  the  hnsba 
and  wife  jointly. 

Action  by  H.  G.  Ball  and  Roae  E.  Ball,  his  wife,  agaimt  Dr.  Burleson,  f 
alleged  negUgence  and  want  of  skill  in  setting  said  Boee  £.  Ball's  broken  U 
whereby  she  was  caused  great  suffering  and  was  permanently  injured.  I 
fendant  demurred  on  the  ground  that  it  was  improper  to  Join  husband  a 
wife  as  plaintiffs  In  such  case,  because  the  complaint  showed  a  cause  of  i 
tion  that  was  the  separate  property  of  said  Bose  E.  Bali,  and  also  cm  tbe  grooi 
that  two  caused  of  action  were  improperly  joined. 

/.  F,  Parkhant,  for  plalntlflfe.  John  ff,  LitUBt  for  defendant. 

Datt,.  J.  Tbe  principal  question  raised  by  this  demurrer  Is  whether  t 
action  was  prc^r^  brought  by  Uie  husband  and  wife  jointly  to  recover  dai 
ages  for  personal  injuries  to  the  wife.  Under  the  common  law  the  bnsbai 
was  a  necessary  party,  for  the  reason  that  the  allQged  control  ot  interest  in  t 
claim  was  in  him  and  the  recovery  was  for  his  Imnefit,  if  he  chose  to  redo 
it  to  possession  during  his  life-time.  The  marriage  operated  as  an  absoU 
gift  In  law  to  the  husband  ot  the  goods  and  chattels  and  personal  property 
tbe  wife.  The  husband  and  wife  were  treated  as  (me  person,  as  having  b 
one  will  between  tbem,  and  that  will  was  moved  and  controlled  tbe  hi 
band.  Sbe  could  not  make  any  contract  or  maintain  an  action  in  her  In 
vidual  name.  Her  husband  must  be  a  party  In  every  action  which  si 
prosecuted  or  dttfended,  and,  when  a  judgment  was  recovered  against  thei 
an  execution  could  be  Issued  against  the  property  of  both.  Sobouler,  Has 
A  Wife,  gS  141. 142;  Bertla  v.  Nmman,  92  K.  T.  152;  Mann  v.  ManK ! 
How.  Fr.  872.  375.  This  was  the  general  rule  of  the  common  law  in  th 
state  before  the  first  enactment  In  1848,  known  as  "The  Married  Woman 
Act,"  which  removed  the  disahiltty  so  far  as  to  enable  tbem  to  acquire,  owi 
and  dispose  of  property  the  same  as  If  unmarried;  but  that  act  did  n<rt  gi^ 
her  the  power  to  sue  w  be  sued  without  joining  her  husband.  Then  follow* 
the  Acts  of  1860.  c  90,  as  amended  by  chapter  172  of  the  Laws  or  1862,  wbli 
authorized  and  permitted  a  married  woman  to  sue  and  be  sued  in  all  matte 
relating  to  her  separate  property,  and  to  bring  and  maintain  an  action  In  hi 
own  name  tor  damages  against  any  person  or  body  corporate,  for  an  Injury  1 
her  person  or  character,  the  same  as  if  she  were  a  feme  sale.  In  no  case  prii 
to  the  statute  of  1860  could  a  wife,  in  this  state,  sue  alone  for  injuries  to  b< 

gerson  or  character.  At  common  law  it  was  often  necessary,  however,  I 
ring  separate  actions  for  recovery  of  the  entire  damage  resulting  from  an  ii 
jury  to  the  person  of  the  wife,  in  one  of  which  the  husband  alone  was  plaii 
tiff,  and  in  the  other  tbe  wife  was  joined.  The  huslwnd,  for  example,  w; 
entdtled  to  the  loss  of  service'  of  bis  wife,  and  for  the  expenses  incurred  in  do 
ton  and  nurses  In  curing  her  of  Injuries;  but,  when  damages  were  sought ' 
be  recovered  for  bodily  pain  suffered  by  tbe  wife  from  such  Injuries  to  h 
person,  she  had  to  be  joined  with  her  husband  aa  plaintiff  in  the  action,  i 
the  provisions  of  that  act  the  rule  of  the  common  law,  so  far  as  it  related 
actions  for  direct  injuries  to  the  wife,  was  changed  so  that  the  right  to  dao 
ages  in  such  oases  was  transferred  from  the  husband  to  the  wife.  And  i 
cases  arising  between  1860  and  1880,  the  court  held  that  a  married  woma 
might  sue  atone  to  recover  damages  for  injuries  to  her  person  or  character  ti 
same  as  if  she  were  anmarried.  The  legislature  In  IBtiO  (chapter  245,  §  '■ 
subds.  86, 38,  Laws  1880)  repealed  that  part  of  tbe  married  woman's  act  autna 
izing  her  to  bring  and  to  muiDtain  actions  In  her  own  name  for  Injuries  to  hi 
person  and  character,  and  I  have  not  been  able  to  find  that  any  substitute  wi 
provided,  except  to  a  limited  extent  by  section  1906  (tf  the  Code  oi  Civil  Fn 
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ndnxe*  which  relntsB  to  aetlons  of  slander,  inoputing  unchastity  to  a  womao, 
and  provides  that  if  the  plaintiff  Is  married  the  damages  recovered  are  her 
Beparate  property.  So  that,  with  this  exception,  the  law  concerning  actions 
for  A\tvet  injuries  to  the  pwrson  or  cbaraeterof  a  woman  is  left  as  It  was 
prior  to  1860. 

It  is  claimed,  however,  hy  the  learned  counsel  ftor  the  defendant^  Uiat  sec- 
tion 460  of  the  Code  of  Civil  Procedare,  taken  In  connection  with  section  1206, 
ebanges  the  rule.   Section  400  reads:  "In  an  aotlou  or  special  proceeding  a 
married  woooan  appears,  prosecutes,  or  defends  alone,  or  Joined  with  other 
partlps,  as  if  she  was  sinKle.   It  is  not  necessary  or  proper  to  Join  her  hus- 
band with  her  as  a  party  In  any  action  or  special  proceeding  affecting  her 
separate  propertyo"   The  second  sentence  of  the  above  section  was  added  in 
1879.  It  Is  a  rule  of  law  well  settled  that  the  statutes  changing  the  common 
law  most  be  strictly  construed,  and  the  common  law  mast  be  held  no  further 
abrogated  than  thedaar  import  of  the  language  used  in  the'statute absolutely 
requires.  The  eommon-law  relations,  therefore,  between  husband  and  wife 
are  swept  away  only  by  the  express  enactment  of  the  I^lslatnre.  Statutes 
are  not  presumed  to  make  any  alterations  in  the  common  law  further  than  the 
act  exprassly  reguiroB.  The  courts  In  this  state  have  held,  in  constraing  that 
provisloa  of  the  married  woman's  act  authorizing  her  to  bring  and  maintain 
an  action  In  her  own  name  for  damages  to  her  person,  that  the  services  of 
the  wife  in  the  discharge  of  her  domestic  duties  still  belong  to  the  husband, 
and  in  rendering  such  services  she  still  bears  to  him  the  common-law  relap 
tion,  and,  if  injured  or  disabled  from  performing  such  services  for  her  hus- 
band, the  loss  is  his  and  not  hers.   But  when  she  is  carrying  on  a  separate 
business,  or  is  laboring  for  another  person,  the  value  of  her  services  belongi 
to  her,  and  net  to  her  husband.   Filer  v.  Railroad  Co.,  49  N.  Y.  47;  CoU- 
nan  v.  Burr,  93  N.  T.  17.  28.   In  the  case  of  Fitzgerald  T.  Quann,  109  N. 
Y.  441, 447, 17  N.  E.  Rep.  854,  Fkcshah,  J.,  in  referring  to  section  450  of 
the  Code  of  Civil  Procedure,  says:  "The  section,  as  it  stood  before  the  amend- 
ment, certainly  rendered  it  unnecessary  to  join  the  husbfind  with  tbe  wife, 
in  cases  affecting  her  separate  property;  and,  unless  tbe  effect  of  the  amend- 
ment be  to  state  those  cases  where  such  joining  is  unnecessary,  leaving  It 
necessary  in  all  other  cases,  it  Is  difficult,  if  not  impossible,  to  give  any  sense 
or  meaning  to  the  amendment.   In  our  opinion  such  is  and  was  Intended  to 
be  the  effect  of  the  amendment,  and.  unless  In  cases  affecting  her  separate 
property,  a  married  woman  should  be  sued  with  her  husband."   Mangam  v. 
Peck,  111  K.  7.  401,  18  N.  £.  Bep.  617.   The  section  of  the  Code  referred 
to  does  not  create  a  right  of  property,  but  simply  provides  for  the  enforcement 
of  Bucb  rights  as  already  exist.   It  does  not  give  a  tiiarrled  woman  tbe  prop- 
erty right  of  a  feme  sole,  but  merely  enables  her  to  enforce  those  property 
rights  which  she  has  as  a  man-ied  woman  in  tlie  snme  way  as  ff  she  was  un- 
married.  Section  450  of  the  Code  has  not  Iransferred  this  or  any  other  prop- 
erty of  the  husband  to  tbe  wife.   This  position  is  made  still  clearer  by  the 
fact  that,  where  any  one  slanders  a  woman  by  Imputing  unchastity*  the  legis- 
latare  made  an  express  provision  that,  in  case  the  plaintiff  was  married,  the 
damages  recovered  shall  be  her  separate  property.   The  common  law  did  tbe 
wife  Buch  great  wrong  that,  as  civilization  advanced.  It  became  so  repugnant 
to  common  seuse  and  justice  that  a  wonderful  revolution  in  public  opinion 
toolc  place  in  favor  of  the  rights  of  married  women.   Mississippi,  in  1839, 
was  tbe  pioneer  state  which  passed  the  first  American  statute  on  the  subject. 
Tbia  was  followed  by  the  Acts  of  1846  and  1848  in  this  state,  and  ainoe  that 
period  statutes  have  been  passed  in  nearly  every  state  in  tbe  Union,  confer- 
ring upon  the  wife  the  power  to  acquire  and  hold  in  her  own  right  property, 
both  rekl  and  personal.   While  the  acts  in  different  states  are  by  no  means 
uniform  in  their  provisions,  yet  tbsy  all  have  for  their  object  the  accompllsfa- 
mentof  tbe  same  general  purpose* — tbe  protection  of  tbemuried  womanmber 
v.IOb.y.b.do.3 — 17 
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pi'Operfcyrlgbta  from  thecontrol  of  an  unfortunate niiii  pioflfgsie  bnsbAnd: 
his  cieditoi-fl.  The  simplicity  and  good  sense  of  these  laws  has  had  a  pov 
f  ul  Influence  in  moulding  public  opinion,  not  only  In  this  codntry,  but  in  £ 
land,  in  their  favor;  so  much  ao,  that  in  1870  the  English  parliament ' 
forced  by  public  opinion  to  break  the  unyielding  common-law  fetters  wl 
had  Impeded  the  liberties  and  rights  of  the  married  woman  In  that  country 
centuries,  and  to  pass  an  act  pertaining  to  the  powers  and  rights  of  d 
rled  women  very  similar  to  ours.  It  la  to  be  regretted  that  onr  own  st 
after  having  been  onei  of  the  pioneers  in  legislating  in  the  Interest  of  n 
ried  women,  should  have*  either  intentionally  or  by  mistake,  repealed  I 
prOTision  of  the  married  woman's  act  which  gave  her  sole  right  to  sue  for 
juries  to  her  person  or  character.  The  li-gislature  In  this  respect  has  tak< 
long  step  backwards  Into  the  old  fossil  foot-prints  of  feudalism.  It  has 
stored  that  discrimination  between  husband  and  wife  that  originated  In 
dark  ages  of  the  feudti  system,  when  the  husband  maintained  his  antbo 
by  force,  and  when  married  women  were  treated  by  their  husbands  more 
slaves  than  companions.  In  the  most  enlightened  and  poliahed  ages  of  Roi 
jurisprudence  the  husband  and  wife  were  regarded  as  distinct  persons, ; 
capable  of  holding  distinct  and  separate  estates.  The  wife  was  compatati* 
free  from  all  civil  dlaabtllttes.  She  was  alone  responsible  for  her  own  de 
She  was  competent  to  sue  and  be  sued  on  her  own  contraeta.  The  repes 
that  portion  of  chapter  172,  i.aws  1862,  whicli  I  have  referred  to.  Is  retm 
ive,  and  in  my  Judgment  it  does  not  commend  itself  to  the  people  of  the  st 
I  trust  that  this  error  may  be  remedied  in  time  by  subsequent  l^slntion,  I 
until  that  Is  done,  we  must  acquiesce  in  the  law  as  it  now  exists.  The  a 
ute  law  is  the  wiU  of  the  legtslotare.  and  not  the  courts,  and  courts  can  t 
interpret  the  intent  of  the  l^alature  by  the  language  expressed  in  the 
I  have  therefore  come  to  the  coDclnsion  that  the  buband  In  tbis  caae  w 
pn^r  party  to  the  action,  and  the  defendant's  demurrer  muat  be  overra 
and  Judgment  thereon  ordered  for  the  plKintlffS.  with  leave,  however,  to 
defendant,  upon  the  payment  of  $10  coats,  to  withdiaw  hi>  demurrer  and 
swer  the  comj^aint. 


Webbb  v.  Lesxeb  et  oZ. 
(Supreme  Court,  0en«ra£  Term,  Fifth  Department.  AihC  11, 18M) 

bST^BNTUT  POWBBS— OPtlOTC  OT  DOSBB. 

A  deviM  of  20  acres  of  certain  Bpecifled  land,  **or  suoh  other  twenty  (20)  aon 
any  land  of  which  I  may  die  Beised  or  may  be  agreed  upon  betw^n "  the  de* 
and  the  executors,  leaves  it  to  the  option  of  the  exeoutora  to  anee  on  other  li 
and  where  the  land  specifled  has  been  sold  under  a  mortgi^  during  the  Ufe-l 
of  the  testatrix,  the  exeooton  cannot  be  euDpelled  to  aaerolM  the  power.  ( 
LSTT,  J.,  diaaentiog. 

Appeal  from  special  term.  Erie  county. 

Action  by  Elizabeth  J.  Weber  agiUnst  John  K.  Lester  and  others  to  i 
Btme  the  will  of  GhrlBttana  Farthing,  deceased.  The  <^lnfon  delivered 
i^eolal  term  was  as  follows: 

"Daniels,  J.  By  that  pari  of  the  will  of  Christiana  Farthing  that 
now  been  made  the  subject  of  controversy,  she  devised  to  her  nephew, 
defendant  John  N.  Lester,  *for  and  during  bis  natural  life,  bat  no  lou] 
twenty  (20)  acres  of  land,  situate,  lying,  and  being  In  said  town  <tf  \ 
Seneca,  at  the  south-weet  corner  of  Abbott  road  and  Wells  road,  so  Mllef 
be  divided  and  set  off  to  him  as  soon  after  my  death  as  the  same  can  wd 
done,-  In  as  nearly  the  farm  of  a  square  as  may  be,  or  such  otiber  twenty  < 
acres  of  any  land  of  which  I  may  die  seised  as  may  be  agreed  npoo  betn 
my  said  nephew  and  the  executors  of  this,  my  last  will  and  testament; 
I  hereby  will  and  direct  that  said  executors  shiUI  ezeente  and  make,  at  tlic 
pense  ef  my  estate  mmI  deliver  to      John  K.  Lester*  ■  proper  and  sofBc 
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iBitriimeDt  in  writing,  nnder  Uieir  handft  and  seals,  mid  hf  them  dalj  ac- 
knovledged^  ao  as  to  entitle  tlie  same  tu  be  recorded,  in  and  by  which  they 
BbHll  designate  and  describe,  by  mates  and  bounds,  the  twenty  (20)  acres  of 
tend  80  set  oCE  and  allowed  to  said  John  K.  Lester/  Tbe  testatrix  farther  di- 
rected that  the  twenty  acres  In  tills  manner  mentioned  atioold  become  and  he- 
disposed  of  as  part  of  her  residuary  estate,  in  case  her  nepbew,  John  N.  Les- 
ter, should  die  before  or  after  her  own  decease  without  lawful  Issue;  but,  in 
case  he  died  leaving  lawful  issue,  then  the  twenty  (20)  acres  were  devised  la 
remainder  to  such  issue.  He  has  survived  the  executrix,  and  also  has  lawful 
issue,  who  are  defendants  lii  this  action. 

"But,  after  the  making  of  her  will,  she  made  and  executed  a  mortgage 
upon  tbe  land,  which  Included  th»  twenty  aeres  at  the  south-west  corner  of 
tlie  Abbott  and  Wells  roads;  and,  default  having  been  made  In  the  payment 
of  the  debt  secured  by  the  mortgage,  It  was  foreclosed,  and  the  land  described 
In  it  was  sold  under  the  judgment  in  the  foreclosure  action  to  a  person  other 
than  tbe  testatrix.  This  sale  was  made  in  1879,  near  two  years  before  her 
•wn  decease.  It  la  entir^y  clear  that  this  incambrance,  foreclosure,  and  sale 
deprived  the  devisee,  John  N.  Lester,  and  his  issue,  of  the  twenty  acres  re- 
ferred to  at  tbe  south-west  corner  of  Abbott  and  Wells  roads.  As  to  that 
there  can  be  no  possible  qnasttonp  and  no  absolute  right  was  devised  to  him 
«r  them  to  any  other  twenty  acres  of  land  owned  by  her.  Neither  did  she- 
devise  to  him  or  them  any  other  twenty  acres  In  case  her  title  to  tbe  land  at 
tbe  corner  of  these  streets  should  be  for  any  cause  extingaished.  But  what 
she  did  direct  was  that  he  should  have  any  other  twenty  acres  of  land  than 
those  in  this  muinar  mentioned,  which  he  and  her  executors  might  agiee- 
upoD,  of  which  she  might  die  seised.  She  gave  no  positive  or  mandaioiy 
tirertitma  to  subaUtnte  any  other  tweotQr  acres  for  those  first  mentioned  bj- 
her.  Neither  did  aha  direct  her  executoxs  to  set  aft  any  other  twenty  acres  Iii< 
case  her  title  to  those  at  the  corner  of  thes9  roads  should  for  any  cause  fail. 
If  she  hod  done  either,  then  the  direction  could  be  carried  into  effect  by  the 
decneof  a  court  of  equity.  That  would  have  created  an  imperative  power 
in  truBt,  mnd  audi  powers  the  statute  has  empowered  this  court  to  maintain 
and  enforce.  But  all  that  the  testatrix  has  done  by  way  of  substituting 
another  fbr  tbe  twenty  acres  by  her  described  liaa  been  to  empower  the  execu- 
tors and  her  nephew  to  sgree  to  make  that  substUution.  She  lias  provided 
the  power,  without  directing  its  execution.  Whether  it  shaU  be  executed  or 
not  naa  beian  left  to  the  mere  Yolltlon  of  these  parties.  It  la  the  power  to- 
imree  (m]y>  and  the  court  has  no  authority  to  adjudge  that  they  shall  agree- 
■s  long  as  the  testatrix  has  not  directed  that  they  must,  or  in  any  other  maxk- 
ner  created  tbe  obligation  that  they  shall  agree.  Whether  th^y  should  agree 
has  been  left  optional.  That  Is  tbe  ractent  of  the  power  created,  and  the  court 
has  received  no  authority  whatever  to  extend  It,  but  its  duty  consists  wholly 
in  maintaining  and  carrying  into  effect  the  intention  aa  It  has  been  disclosed; 
for  a  power  whose  execution  or  non-execution  has  been  expressly  made  to  de- 
pend upon  the  will  of  the  grantee  has  been  excepted  from  the  compulsory  in- 
terference of  the  court.  3  Ber.  St.  (7Ui  Ed.)  p.  2191,  §  96.  It  Is  the  other 
classes  of  powers  that  are  mandatory,  and  ttie  court  has  been  empowered  to 
enforce. 

"This  contdusitm  is  more  in  harmony  with  the  probable  Intention  of  the 
testatrix  than  any  other  that  can  be  placed  either  upon  her  language  or  con- 
duct, for  she  must  have  been  aware  of  the  sale  in  the  foreclosure  suit  of  the- 
twentx  acres  at  the  comer  of  the  two  roads  under  the  mortgage  placed  by 
herself  upon  It;  and,  if  she  had  Intended  that  her  nephew  should  certain^ 
have  twenty  acres  of  her  other  land  In  place  of  these,  she  would  probably 
have  indicated  the  existence  of  that  intention  by  some  subsequent  and  equlvar 
lent  testamentary  act  That  she  did  not  do,  and  the  omisaion  conQrms  the- 
conclnsion  that  It  was  not  her  intention  that  this  devisee  should  surely,  in  the 
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event  tbat  ocoorred,  stiU  become  entitled  to  any  other  twenty  acres.  The  ex- 
ecutors having  declined  to  make  this  agreement,  the  court  has  not  been  In- 
vested with  authority  compiilsorily  obliging  them  to  enter  Into  it.  This  is  In 
harmony  with  the  manner  in  which  the  testatrix  has  expressed  and  deSned 
the  power  which  might  be  exercised,  and  conforms  to  the  statute*  as  well  as 
decided  authorities.  Vandemark  t.  Vandemark,  26  Barb.  416;  McNaugh- 
ion  V.  MoNaughton,  34  K.  Y.  201;  Bull  v.  ffull.  24  K.  Y.  647.  Judgment 
will  therefore  be  directed  to  the  effect  that  neither  John  TS.  Lester  nor  bis 
children  have  any  title  or  Interest  in  the  land  to  be  affected  by  this  iwtion. 
The  form  and  finidlngs  will  be  settled  on  notice  to  the  attorneys  for  the  de- 
fendants." 

Judgment  was  entered  in  accordance  with  this  opinion,  and  defiendanti  ap- 

-  peal. 

Argued  before  DwiaHT,  P.  J.,  and  Gorlbtt  and  Macobibkr.  JJ. 
'  Traoy  C.  Becker,  for  appellants.  Wadttoorth  A  Lowridge,  for  respondent. 

Pjsb  CtnuAH.  Judgment  affirmed  on  opinion  of  Dasisu,  J.»  at  special 
term. 

CoiELETT,  J.,  {disaenting.)  Christiana  Farthing  made  herwfll  In  June. 
1871.  She  died  in  September,  1881.  The  will  was  admitted  to  probate.  In 
1888  the  plaintiff  brought  an  action  for  the  construction  of  the  will.  The 
rase  was  tried  at  special  term  In  July,  1889.  The  decision  was  in  accordance 
with  the  respondent's  contention,  and  the  defendants  moved  for  a  new  trial 
tinder  section  1001  of  the  Code  of  Civil  Procedure.  The  provisions  of  the 
will  in  controversy  are:  '^Second.  I  give  and  devise  to  my  nephew,  John  N. 
Lester,  for  and  during  bis  natural  life,  but  no  longer,  twenty  (20)  acres  of 
land  situate,  lying,  and  being  in  the  town  of  West  Seneca,  and  tlie  south-west 
cornei'  of  Abbott  road  and  Wells  road,  soKralled,  to  be  divided  and  set  off  to 
bim,  as  soon  after  my  death  as  the  same  can  be  done,  in  as  nearly  the  form 
of  a  square  as  may  be,  or  such  other  twenty  (20)  acres  of  any  lands  of  which 
I  may  die  seised  as  may  be  agreed  upon  by  and  between  my  said  nephe* 
and  the  executors  of  this,  my  last  will  and  testament;  and  I  hereby  will  and 
direct  that  snld  executors  shall  make  and  execute,  at  the  expense  of  my  es- 
tate, and  deliverto  said  John  N.  Lester,  a  proper  and  sufficient  Instrument 
in  writing,  under  their  hands  and  seals,  by  them  duly  acknowledged  so  as  to 
entitle  the  same  to  be  recorded,  in  and  by  wblch  they  shall  designate  and 
describe  by  metes  and  bounds  the  twenty  (20)  acres  of  land  as  set  off  and  al- 
lotted to  said  John  N.  Lester.  In  case  said  John  N.  Lester  shall  die  before  I 
do,  leaving  no  lawful  issue  or  descendant  him  surviving,  ttien  and  in  such 
case  I  will  and  direct  the  said  twenty  (20)  acres  of  land  which  be  will  lake  if 
living,  at  the  time  of  my  death  under  and  by  virtue  hereof,  sb^l  be,  and  be 
considered,  a  part  of  my  residuary  estate,  and  shall  be  disposed  of  and  pass 
as  such  under  and  by  virtue  of  the  fourth  clause  of  this,  my  last  will  and 
testament.  In  case  said  John  N.  Lester  survives  me,  and  dies  without  law- 
ful Issue,  him  surviving,  then  and  In  such  case  I  will  and  direct  that  said 
twenty  acres  of  land  upon  his  death  shall  be,  and  be  considered,  a  part  of  my 
residuary  estate,  and  as  such  shall  tw  disposed  of  and  pass  aa  such  under  and 
by  virtue  of  the  fourth  daose  of  this,  my  last  will  and  testament.  In  case 
said  John  K.  Lester  shall  die  leaving  lawful  Issue,  descendant  or  descend- 
ants, him  surviving,  then  aud  in  such  case  I  give  and  devise  said  twenty 
acres  of  land  to  his  lawful  Issue,  descendant  or  descendaats,  equally.  If  there 
be  more  than  one.  share  and  share  alike;  but,  if  there  be  but  one,  he  or  she 
shall  have  and  take  the  whole  of  said  twenty  acres  of  land."  John  B.  Web- 
er and  William  W.  Lawson  were  appointed  executors  of  the  will.  Lawson 
'  died  in  Januaiy,  1888,  leaving  Weber  the  sole  executor.  The  20  acres  on 
the  Abhott  load  were  wHA  on  the  foreclosure  of  a  mortgage  about  two  yeais 
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befbn  the  deaUi  of  tbe  testatrix,  but  she  left  other  real  estate.  The  questtoa 
here  to  whetbOT  Lestpr  can  obtain  the  20  acres  out  of  the  other  lands  owned 
by  the  testatrix  at  the  time  of  ber  death. 

Tbo  rule  Is  familiar  that  where,  upon  examination  of  a  will  as  a  whcile,  the 
Inteatfon  of  the  testator  appears  clear,  but  its  plain  and  definite  purposes  are 
endangered  by  inapt  or  Incorrect  modes  of  expression,  the  court  may,  and  it 
is  ita  duty  to,  subordinate  Its  language  to  the  intention.   It  may  reject  words 
and  limitattona;  supplj  or  transpose  them  to  get  at  the  correct  meaning. 
FhUlipt  T.  Dttvies,  92  N.  T.  199;  Ifaflwr  T.  Wayer,  96  N.  T.  164.   The  tes- 
tatrlx.  at  the  time  ot  making  her  will,  owned  oonaiderable  real  estate  and 
personal  property,  all  of  which  she  diwosed  of  by  will.   It  is  obvloaa  that 
■be  intended  to  give  Lester  the  use  of  20  acres  of  land  during  his  life-time. 
Her  primary  purpose  was  to  devise  to  him  the  20  acres  on  the  Abbott  road, 
but  she  autborlzed  an  equal  amount  to  be  agreed  upon  hj  her  executors  and 
him  out  of  other  lands  of  which  she  might  die  seised.  There  is  no  room  for 
claim  that  the  testatrix  intended  that  Lester,  in  any  event,  should  have  the 
use  (d  40  acres.  Every  clause  in  the  wIU  Itmita  the  amount  to  20.  Under 
such  drcumetances,  if,  for  any  reason,  the  Abbott  road  land  was  not  avallap 
hie,  it  was  the  express  Intention  of  the  testatrix  to  substitute  another  20 
acres  in  its  place.  It  is  entirely  Immaterial  whether,  at  the  Unie  of  her  death, 
she  owned  the  Abbott  road  land  or  not.   Power  was  given,  in  the  way  di- 
reeted,  to  agree  upon  anotlier  Wi  acres,  which  would  involve  an  abandonment 
of  the  fliat.   If  she  did  not  own  the  Abbott  road  land,  then  her  purpose 
was  to  devise  another  20  acres  out  of  the  lands  of  which  she  died  seised.  If 
he  cannot  insist  upon  an  allotment  of  another  20  acres,  then  he  gets  noth- 
ing.  It  w»  obviously  not  her  Intention  that,  In  any  contingency,  he  should 
lose  the  nse  of  20  acres  of  land  during  his  lUe-time.  The  suggestion  of  the 
spedal  term  that  the  executors  could  not  be  cnmpdied  to  agree  with  Lester 
as  to  anothw  20  acres  must  depend  upon  the  constrncUon  of  the  will.   If  the 
nse  of  20  acres  was  devised  by  the  testatrix,  the  court  has  Inherent  power  to 
direct  a  conveyance.    WiUiarru  v.  WilUanu^  8  K.  Y.  528;  Owens  v.  Soeietyp 
14  K.  Y.  880-408.  The  purpose  of  the  testatrix  cannot  be  defeated  by  a  re- 
fusal on  the  part  of  the  executor  to  agree  with  Lester  as  to  the  particular  20 
acres  which  should  be  set  off  or  Hssigned  to  him.   If  necessaiy,  the  court  wlU 
compel  bim  to  agree.   If  not,  it  could  adjudge  an  allotment  without  his  in- 
tervention, and  against  his  protest,  either  of  the  laud  or  its  proceeds  in  event 
of  a  sale.    It  is  the  duty  of  tite  court  to  give  full  effect  to  the  intent  of  tlw 
teBtatrix.    The  respondent's  contention,  and  the  decision  at  special  tamik. 
would  utterly  defeat  such  intention.   The  decision  at  special  term  should  b« 
set  aside,  and  a  decree  entered  in  accordance  with  the  views  stated. 


FiBfiT  Nat.  Bake  of  Jeeset  City  v.  Leote  9t  al. 
(Atprenw  COurt,  General  Term,  Fint  B^tartmatt.  Jane  8, 1800.) 

Ajuthbht  ahd  BavrvAL— Death  ot  Pabtt — Joint  CoHTRAcroBa. 

The  rule  tbat,  where  one  of  several  Joint  debtors  dies,  the  personal  reproseDt- 
ative  cannot  be  joined  in  an  action  with  the  survivors  except  on  the  allera- 
tton  of  tbe  iQsolTen<7  of  tiie  surrivors,  applies  to  the  case  of  the  death  of  a  jolut 
delrtor  pending  Uie  action,  and  is  not  changed  by  Code  Civil  Proa  N.  T.  %  758,  which 
provides  tbat  "tiie  estate  of  a  person  or  party  jointly  liable  upon  oontractwith  oth- 
ers shall  not  be  discharged  by  ais  death,  and  the  court  may  make  an  order  to  bring 
in  the  proper  repraeentaiive  of  the  deoedent  when  tt  la  neoessairao  to  do  for  the 
proper  disposition  of  the  matter.  ** 

Appeal  from  special  term,  New  Tork  county. 

Action  by  the  First  National  Bank  of  Jersey  City  against  Feter  Lenk  and 
others,  constituting  tiie  general  partners,  and  Otto  Huber  and  another,  con- 
stituting tbe  special  pai-tners,  in  the  limited  partnership  of  Peter  Lenk  &  Co. 
Plaintiff  sought  to  hold  the  special  paitners  liable  as  general  partners  on  the 
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ground  that  their  oontribtitions  to  tha  coital  of  the  flrm  w«n  not  in  "acta 
CHsb  payments, "  as  required  by  4  Bev.  St.  X.  T.  (8th  £d.)  p.  2492,  g  2. 
log  this  action,  defendant  Huber  died,  and  on  plaintiff's  motion  the  actic 
was  revived  against  Uie  executors  of  decedent's  wiU.   The  following 
Ion  was  filed  at  specini  term : 

"Babrett*  J.  I  do  not  agree  with  the  counsel  for  Huber's  estate  that  s 
action  uaiost  a  special  partner  seeking  to  make  him  llalde  as  a  general  par 
ner  for  foilure  to  pay  In.  in  cash,  the  ainount  certified  to  have  been  oootriboli 
Is  an  action  to  recover  a  penalty.  The  action  {a  against  him  upon  contrae 
treating  him  from  the  bwinning  as  a  general  partner,  and  liable  as  sud 
That  is  the  nomud  condiuon  of  things,  and  it  &b  for  tlie  specif  partner  toUm 
his  ordinary  partnership  liability  by, a  strict  c<HnpIiance  with  the  statut 
Failure  to  so  strictly  comply  does  no£  give  a  dght  of  action  as  ftn-  a  penalty 
It  simply  prevents  the  partner  from  setting  up  the  statute  against  Uie  ordinal 
partnership  liability  which  he  has  aasnmed.  In  this  view  at  the  mattw,  U 
at^ion  ti  plainly  imon  contrnct,  and  it  survived.  The  other  objection,  namel; 
that  insolvency  of  the  surviving  partners  must  be  averred  before  the  repr 
sentatives  of  the  deceased  partner  can  be  brought  in,  is  met  by  section  7S8  < 
the  Code.  Certainly,  ^the  proper  disposition  of  the  matter,'  to  quote  the  lai 
guage  of  this  section,  requires  that  the  repreaentatlves  of  the  deceased  specii 
partner,  who  was  songht  to  be  charged,  should  be  brought  in.  Thus  the  ra 
question  involved  in  t^eactlon  can  be  directly  determined.  This  beoomeeei 
tireiy  apparent  when  we  consider  that  the  persons  who  wen  avowedly  gei 
eral  partners  have  not  defended;  and,  so  far  aa  the  other  special  partner  idi 
sought  to  bfiebarged  is  concerned,  it  is  eutirely  appropriate  that  his  liaUlfl 
should  be  determined  at  the  same  time  as  that  of  Huber.  1  think  that  tt 
learned  counsel  for  the  Huber  estate  is  also  In  errorln  snppoting  tbataectlo 
758  is  conflnsd  to  cases  where  tlie  contract  liability  is  in  terms  several  as  we 
as  joint.  The  language  is,  *  the  estate  of  a  person  or  party  jt^ntly  liable  upo 
contract  with  others  shall  not  be  diacliarged  by  his  de^h,*  ete.  The  matter  i 
several  Habllity  is  only  r^erred  to  in  connection  with  a  aavaranoe  nt  fcbe  ai 
tion.  But  the  liability  here,  if  there  is  any,  would  seam  to  be  joint  and  aei 
eral.  The  question  Is  therefore  reasonably  free  from  deul^  and  the  motia 
should  be  granted." 

Defendants  appeaL 

Code  Civil  Frpc.  N.  T.  §  758.  is  as  follows:  **Jn  case  of  the  death  of  one  i 
two  or  more  plaiutlfls,  or  one  of  two  or  more  ddlendaats.  if  the  entire  cau: 
-of  action  survives  lo  or  againBt  the  others,  the  action  may  proceed  in  favor  i 
-or  against  the  survivors.  But  the  estate  of  a  person  or  party  Jointly  Uabi 
upon  contract  with  others  sliall  not  be  discharged  by  his  deaUi.  and  the  coin 
may  make  an  order  to  bring  in  the  proper  repreaentativeof  the  decedent  whc 
It  is  necessary  ao  to  do  fur  the  proper  disposition  of  ttie  matter,  and,  whei 
the  liability  is  several  as  well  as  joint,  may  order  a  severance  of  the  action  f 
that  it  may  proceed  separately  against  the  representative  of  the  decedent,  ac 
■against  the  surviving  dpfendant  or  defendants." 

Argued  before  Yah  Britnt,  F.  J.,  and  Brady  and  Dahikls,  JJ. 

ffamilton  WaUU,  for  appellants.   8*  TJniermeyert  for  respondent. 

Per  Curiam.  The  rule  Is  well  established  that,  where  one  of  two  or  mo 
Joint  debtors  die,  his  personal  representatives  should  not  be  joined  in  an  aeti< 
with  the  survivors  except  upon  the  allegation  of  the  insolvency  of  the  sun 
vors.  We  see  no  reason  why  this  rule  does  not  apply  to  the  case  of  the  dea' 
of  a  joint  debtor  pending  the  action.  Section  758  of  the  Code  has  in  no  ma 
ner  altered  the  rule  stated,  which  has  been  established  by  a  lung  line  of  d 
oisions.  The  order  should  be  reversed,  with  $10  costs  and  disbursements. 
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Churohiu.  o.  Witbece,  (two  caBet.) 
{Supmme  Cmut,  Speofol  Term,  Ntw  Forlc  Covrnty-  Febrowy  10. 1890.) 

Aaaoawerlnait  actionoDaiiotewUohaTen  tbsttfaers  WM*«ii  etttlro  faUans 
of  oonddentioD'*  for  th«  note,  and  which  denies  that  "the  amount,  or  any  put 
theno^lsdiie,"biiot  frivolous. 

At  chambers.  Two  actioDB  by  Sarah  P.  CburchlW  against  Oornelius  Y. 
Witbeck.  One  action  was  to  settle  up  partnership  business,  and  the  other 
WBS  on  a  promissory  note  executed  by  defendant  to  plaintiff.  Tbe  answers 
averred  that  "there  was  an  entire  failure  of  consideration  for  tbe  promissory 
note"  set  out  in  tbe  complaint,  and  denied  that  "the  amount  [of  the  note,] 
or  any  |»rt  thereof,  was  due"  to  plaintiff.  Plaintiff  now  moves  for  Judg- 
fflent.  and  to  strike  out  tbe  answeis  on  tbe  ground  that  they  are  trlvoloiis. 

A.  B,  MaMahon,  for  plainUfl.   A.  W.  SitshoU,  toe  defendant. 

Pattkrson,  J.  The  motions  In  these  causes  are  to  strike  out  the  aoswera 
■8  frivolous,  and  for  judfjment.  That  these  answers  are  tnarttfieial.  is  clear* 
bat  they  state  distinctly  that  the  defense  is  failure  of  oonsideration  as  between 
maker  and  payee  of  notes;  tbe  suits  being  between  those  parties.  It  can- 
not be  said  tliat  these  defenses  are  clearly  frivolous,  and  that  a  mere  inspec- 
tion of  the  answ«r  shows  it.  The  plaintiff  is  fully  apprised  of  what  tbe  de> 
fsoaea  arc,  luid  it  is  not  at  all  dear  that  the  answers  would  be  bad  on  de- 
murrtr.  Failure  of  oonsideration  is  a  fact,  and  not  altogether  a  conclusion 
to  be  drawn  from  tbe  facta.  At  all  events,  the  subject  ia  faidy  ^n  to  dia- 
ciiBsion,  and  thenfoie  these  motions  must  be  denied.  Ko  costs  is  etthar  ttf 
tbs  motlouB. 


Yabnum  «.  Skinneb  et  al. 
(Suprsms  Court,  OenmU  Term,  Fffth  Dtpartmmt.  Jane  ao,  1890.) 

Wrntuft— CBBDianjTT. 

In  an  aoUon  anUut  the  maker  and  IndorMr  of  a  note,  the  joint  answer  of  d»> 
fendanta  alleged  ao  airreement  by  which  DlalDtlfTs  Intestate  was  to  receive  from 
the  maker  $10  above  lawful  interest  on  the  loan,  which  was  the  consideration  of  the 
note.  The  indorser  testified  that,  some  days  before  the  date  on  which  the  agree- 
ment was  averred  in  the  answer  to  have  been  made,  the  intestate  afi^reed  to  make  a 
loan  of  $300  npoD  a  note  payable  to  the  order  of  the  IndorMr,  that  a  bonus  of  $10 
was  paid  by  the  malrar,  ua  tbat  afterwards  he  (the  ladortM')  delivered  the  note 
of  $a00  to  the  Intestate,  and  reeelved  $186.  Held,  that  the  jury  waa  JnaOfled  la  dls- 
oredlting  the  teatlmony  of  the  indorser. 

Appeal  from  circuit  court,  Monroe  oounty. 

Action  by  Jonas  F.  Yarnum,  administrator,  etc.,  of  Charlea  J.  Hayden. 
ceased,  against  George  W.  Skinner  .and  John  Slater.   Judgment  was  given 
for  plaintiff,  and  defendants  appeal. 

Ajrgued  before  Dwioht,  P.  J.,  and  Macombeb  and  Ck>RLETT,  JJ. 

Edmonda,  for  appellants.   Howard  L.  Osgood^  for  respondent. 

Uagohbbr,  J.  This  action,  which  was  brought  to  recover  upon  a  prom- 
issory note  in  the  sum  of  $200.  given  by  the  defendants  to  the  plaintiff's  in- 
testate in  the  month  of  January,  1888.  is  defended  upon  the  ground  of  usury. 
The  case  as  settled  does  not  cont»in  any  certificate  tlwt  the  whole  of  tbe  evi- 
dence given  upon  the  trial  is  returned  to  us.  and  hence,  under  the  authorities 
which  are  now  familiar  to  tbe  pTOfession,  we  are  not  able  to  review  the  ques- 
tion whether  the  verdict  of  the  jury  was  against  the  weight  of  the  evidenoe. 
The  defendant  Hkinaer  was  the  maker,  and  the  defendant  Slater  waa  the  in- 
dorser, of  ttie  note  In  suit.  Tbe  joint  answer  of  the  defendants  is  that  there 
was  a  corrupt  and  usurious  agreement  between  the  defendant.  Skinner  and 
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the  decedent,  whereby  the  latter  was  to  receive  the  aumof  $10  over  and  ab 
lawful  intdrest  upon  the  loan  which  was  the  consideration  of  the  note.  1 
agreement  was  alleged  In  the  answer  to  have  been  made  on  the  2d  day  of  J 
uarv,  1888.  Upon  the  trial  the  defendant  Slater  was  called  as  a  witness, 
his  testimony  was  properly  excluded  so  far  as  the  same  related  to  any  perse 
transaction  with  the  decedent;  but  he  was  permitted  to  testify  in  behali 
bis  co-defendant,  Skinntr.  and  the  only  question  is  whether  this  witnen 
succeeded  in  making  out  a  defense  for  hia  oo^efendant.  There  was  no  i 
dence  to  contradict  the  story  thus  told  by  the  Indorser,  and  the  same  was  a 
mitted  the  learned  court  to  the  jury  under  insbructlon  which  snbetantl 
advised  them  that  they  were  not  bonnd  by  such  testimony  If  the  same  < 
flleted  with  tiie  (drcumstances  of  the  case,  and  were  so  Inoonsistent  wiUi 
attendant  facts  as  that  the  Jury  should  not  give  credence  to  the  witness, 
this  we  think  there  was  no  error.  Slater*s  evidence  Is,  in  snbstance,  t 
some  days  before  January  1, 1888,  the  defendant  dinner,  who  wished 
raise  the  sum  of  8200.  went  witti  the  witness  to  the  Intestate,  and  asked 
a  loan  in  that  amount;  whereupon  the  decedent  agreed  to  make  the  loan  a; 
a  note  payable  to  the  order  of  the  defendant  Slater,  and  demanded  a  bonui 
•10,  which  was  thereupon  pnld  l^Skinnertothe  decedent;  andaftorJanu 
1, 1888,  the  defendant  Slater  took  the  note  to  H^v^^en,  delivered  it  to  him, 
received  a  check  for  $188,  which  was  cashed.  It  will  thns  be  sera  that 
sto^  so  told  by  the  witness  related  to  a  subatantially  different  contra^  fi 
that  set  forth  in  the  answer,  and  was  so  improbable  upon  its  face  as  that 
jury  was  justifled  in  rejecting  it  Blwood  v.  Teiegraph  Co.^  45  N.  T.  i 
The  judgment  and  order  appealed  from  aboold  be  affirmed,  with  coats, 
concur. 


In  re  Oviatt's  Estatb. 

In  re  Bofjosb. 

(Supreme  Court,  General  Term,  Fifth  Department.  Jm»  90, 1890.) 

Wnu— GonsTRucTioK. 

Where  a  testator  dtreots  land  to  be  sold,  and  the  proceeds  applied  first  td 
paTment  of  a  mortgage  on  other  land,  and  afterwards  to  certain  lenciet.  It  Is 
datT  of  the  executor  to  pay  the  mortgage  Id  full  out  of  such  proceeds,  withoal 
gara  to  whether  the  usets  remalpi&g  are  sufficient  to  pay  the  legacies  in  foU 

Appeal  from  surrogate's  court,  Monroe  county. 

Settlement  of  the  accounts  of  John  .H.  Hopkins,  executor,  etc,  of  Boa 
D.  Oviatt,  deceased. 

Argued  before  Dwiqht,  P.  J.,  and  Macohber  and  Corlbtt,  JJ. 

Arthttr  B.  Sutherland,  for  appellant,  Viola  D.  Shoecraft.  Porter  If .  Frm 
for  respondents  Wilson  D.  Oviatt  and  Percy  Oviatt.  JoJtn  H,  Hophintt 
ecu  tor,  in  person,  and  for  the  respondent  Adelia  J.  Babcock. 

Magombeb,  J.  The  appeal  is  from  that  portion  only  of  the  decree  of 
surrogate  which  creditB  to  the  executor  the  full  amount  claimed  by  him 
Schedule  0  of  his  accounts,  being  the  sum  of  93,844.15,  and  which  ailjuti 
ttiat  tliere  is  a  balance  in  his  hands  of  only  $54U.10,  and  which  directs  the 
ecutor  to  pay  to  the  commissioners  of  Mt.  Hope  the  sum  of  $100,  the  inte 
of  which  last-named  sum  was  to  preserve  in  good  order  a  burial  iot  In 
Hope  cemetery,  and  which  requires  the  executor  to  piiy  the  balance  of 
fund  in  his  bands  to  the  respondent  Adelia  J.  Babcock,  one  of  the  leiga 
named  in  the  will,  or  deposit  the  same  with  the  treasurer  of  Monroe  coui 
The  questions  presented  by  this  appeal  arise  upon  the  third  provision  of 
last  will  of  Rosetta  D.  Oviatt,  which  is  as  follows:  **3ni.  My  said  trust 
hereby  direct  to  sell  and  to  convert  into  money  my  frame  house,  and  tb( 
situate  upon  the  north-east  comer  of  South  avenue  and  Comfort  Ste.  In  i 
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citj,  and  out  of  the  proceeds  of  said  premfses  to  pay—First,  the  bond  and 
mortgage  upon  my  store  and  biiildinu:  situate  on  South  St.  Paul  street,  known 
as  No.  38. — south  of  Eljr  street,  in  second  clause  above  described;  and,  «ee- 
ofuUy,  to  pay  any  and  all  other  debts  I  may  owe  therefrom ;  and  then,  SnSy,  to 
deposit  one  hundred  dollars  therefrom,  the  interest  to  be  used  to  keep  up  the 
lot,  being  north-east  one-quarter  of  lot  No.  80  in  Mt.  Hope  cemetery,  fur  all 
time,  either  in  a  savings  bank,  or  with  the  commiasionerfl  of  Mt.  Hope,  as  he 
may  deem  best;  and,  4£A,  to  pay  from  said  proceeds  8500.00  to  my  sister  Mrit. 
Adella  Jane  Biibeock,  of  Rochester,  N.  Y.,  now  of  Colorado,  as  her  property 
forever;  5<A,  to  pay  to  Yiola  1).  Shoecraft,  daughter  of  my  deceased  daughter 
Im(^ne  Shoecraft,  now  of  "Washington  Territory,  the  sum  of  one  tliousand 
dollars  as  hers,  forever;  Qly,  to  pay  to  Albert  M.  Shoecruft,  son  of  my  said 
daughter,  now  of  the  city  of  Hochester  aforesaid,  the  sum  of  9500.00,  to  him 
and  bfs  heirs,  forever;  7th,  that  the  balance  of  said  proceeds  shall  be  securely 
invested  by  my  said  trustee,  and  the  income  thereof  shall  be  paid  by  him  for 
and  towards  the  education  and  Improvement  of  the  four  children  now  living 
of  Eugene  A.  Ovlatt  until  the  youngest  child  is  twenty-one  yeara  of  age*  and 
at  that  time  said  funds  shall  be  equally  divided  between  them,  share  and 
share  alike,  as  theirs  forever."  The  executor,  in  pursuance  of  this  provision 
of  the  will,  sold  the  real  estate  so  directed  by  the  will  to  be  sold  by  him,  and 
with  the  avails  thereof  paid  a  bond  and  mortgage  upon  the  other  real  estate 
mentioned,  amounting  at  the  time  of  jMyraent  to  the  sum  of  $2,570.  The  ap- 
pellant objected  to  the  allowance  of  such  payment,  but  such  objection  wan 
overruled,  and  from  the  decision  of  the  sui-ro;;ate  this  appeal  is  taken. 

An  elaborate  argument  has  been  made  by  the  learned  counsel  for  the  ap- 
pellant that  the  legacies  mentioned  in  clauses  1  to  6,  inclusive,  in  the  third 
paragraph  of  the  will,  above  quoted,  stand  on  an  equal  footing,  and,  inas- 
much as  there  is  a  deficiency  of  assets  to  pay  them  all  In  full,  they  mubt  be 
paid  ratably,  and  that  consequently  the  payment  of  the  mortgage  upon  tbe 
block  mentioned  was  unauthorized.  An  answer  to  this  argument  is,  in 
brief,  that  the  testatrix  was  Indebted  by  tier  bond  for  the  payment  of  the 
amount  secured  by  the  mortgage  resting  upon  her  South  St.  Paul  Streetstore, 
and.  being  bo  Indebted,  she  did  by  her  will  take  tbe  case  out  of  the  operation 
<rf  the  statute,  and  charge  the  payment  of  such  Indebtedness  expressly  upon 
tbe  avails  of  the  sale  of  the  house  and  lot  on  the  comer  of  South  avenue  and 
Comfort  street.  Except  for  the  statute  (1  Bev.  St.  p.  749,  g  4;  6th  Ed.  vol. 
2,  p.  IISO)  the  devisee  could  not  be  obliged  to  Batlsfy  the  mortgage  out  of 
bis  own  property  without  resorting  to  tlie  executor.  But,  where  there  is  an 
express  direction  In  the  will  of  the  testator  that  such  mortgage  be  other- 
wise paid,  tbe  same  is  obligatory  apon  the  execator  as  the  payment  and  dls- 
ehaige  of  any  other  Indebtedness  of  the  decedent.  SearUt  v.  Braeet  19  Abb. 
N.  C.  17;  Coehrana  t.  Havover,  7  N .  Y.  Supp.  907.  In  no  sense  can  thto  clear 
and  positive  direction  for  the  payment  of  an  outstanding  Indebtedness  be 
deemed  «  separate  and  Independent  bequest  or  legacy  to  the  son  Wilson  D. 
Orlatt  and  Ids  children.  The  qaestion.  tiierefOre,  which  has  been  discussed 

the  oonnsel  for  the  appellant,  does  not,  in  our  Judgment,  arise  upon  the 
reading  of  this  wiU.  It  follows,  therefore,  that  the  decree  of  the  snrrogate 
ihoiUd  be  affirmed*  with  costs  to  the  respondents,  payable  out  of  the  estate. 

All  concur. 


Hates  v.  Hood. 

(SupreiM  Court,  Qeneral  Term,  F\fth  DepartmmU.  June  SO,  1800.) 

L  QvAXAmr— O}Ksn>BaATi0H— EvraaHos. 

In  an  action  agalut  a  muried  woman  on  an  Instmment  reciting  that,  "for  vmlne 
TCoeived, "  defendant  guarantied  the  payment  to  a  oertain  bank  of  all  the  debts  of 
her  husband,  defendant  la  not  autltlea  to  go  to  the  jniy  npcm  the  question  of  oon- 
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siderstion  merely  upon  evidence  that  on  the  day  tbe  guaranfy  was  eaeeBteJ.  1 
hnstwod  did  not  receive  any  money  or  notes  from  tlie  said  hank. 

9>  Sams. 

A  promise,  made  at  the  time  the  gnaranty  ms  glTen.  that  ontotandlDc  mrtea 
tbehashand  sbouM  be  renewed  HUwytWdne,  to  ftKittetoBtaoiuidanitlODliDrl 
gnaraoty  to  support  an  action  against  defendant  on  suoh  renewal  noUe. 

Motion  for  a  new  trial  on  exceptions. 

Action  by  Frank  M.  Hayes,  receiTer  of  the  First  National  Bank  of  Aubui 
TS.  Y.,  against  Marj  E.  Hood.   Jadgment  was  given  for  plaintiff. 
Ai^ued  before  Dwight,  P.  J.,  and  Macohbeb  and  Coblstt,  JJ. 
M.  B.  BriggSt  for  platnttff .   O.  C  AiTun,  for  defendant. 

Macoubsr.  J.  Thia  action  1b  upon  a  written  guaranty  executed  by  the  ( 
fendant  in  tbe  following  words:  "AtrBURN,  TS.  Y.,  December  15, 1885.  F 
value  received,  I  hereby  guaranty  the  pHyosent  to  the  First  Kational  Bank 
Auburn  of  all  debts  and  liabilities  to  it,  now  and  hereafter,  of  Peter  Hood  a 
Son,  and  Peter  Hood,  of  every  name  and  nature,  whether  as  principal,  sure 
or  otherwise;  and  I  hereby  charge  my  aeparate  estate  with  tbe  payment 
above.**  Tbe  defense  to  a  recovery  upon  this  instrument  ia  that  tbe  sai 
was  executed  without  consideration.  At  the  close  of  tbe  evidence,  the  oou 
8el  for  the  defendant  asked  to  go  to  the  jury  upon  the  questifm  of  such  cc 
sideration,  which  was  denied  him,  and  an  exception  was  duly  taken.  T 
words  in  this  guaranty,  "for  value  received,  are  aufHcient  prima  fcuie  e 
dence  of  a  consideration.  QuimJ^v.  3forriZU  ^7  Me.  ^70.  It  was  incnmbei 
therefore,  upon  the  defendant  to  defeat  the  case  so  mnde  by  tbe  production 
the  instrument  itself,  by  ntBrmative  evidence,  if  any  exi«ted.  The  eviden 
relied  upon  for  that  purpose  is  tbe  testimony  of  Peter  Hood,  tbe  husband 
the  defendant,  tbe  only  part  of  which  bearing  upon  this  question  is  to  tbe  i 
feet  that  the  firm  of  P.  Hood  &  Son  did  not  have  discounted  at  the  bank 
which  the  plaintiff  is  tbe  receiver  any  notes  on  December  15,  1885,  the  da 
of  this  written  guaranty,  nor  did  they,  or  either  of  them,  receive  any  mon 
or  note  from  the  bank  on  that  day.  This  evidence  is  not  sufficient  to  ovt 
come  the  written  instrument,  for  it  merely  shows  that,  on  tbe  day  of  the  da 
of  the  guaranty,  no  consideration  of  the  kind  mentioned  by  the  witness  w 
receiv^  by  any  parly.  But  this  was  not  enough.  It  was  necessary  for  t 
defendant  to  show  that  there  was  no  consideration,  either  at  the  time  of  t 
execution  of  the  instrument,  or  prior  or  subsequent  thereto,  which  would  su 
port  the  promise.  The  absence  from  the  witness  stand  of  the  defendant  bt 
self  is  doubtless,  In  this  instance,  of  not  much  importance  on  this  questio 
because  her  business  was  conducted  almost  entirely  by  Peter  Hood  as  I 
agent.  But  the  witness  relied  upon  fails  to  say  that  there  was  no  cousidei 
lion  for  tbe  guaranty,  nor  does  be  relate  facts  for  tbe  consideration  of  a  ju 
from  which  such  a  conclusion  could  be  intelligently  derived. 

Though  tliis  action  is  brought,  not  upon  tlie  promissory  notes  outstandi: 
at  the  time  of  tbe  execution  of  the  guaranty,  but  upon  those  that  were  e: 
cuted  subsequently  in  renewal  of  the  previous  notes,  yet  the  case  disclo: 
with  reasonable  certainty  the  fact  that  tlie  guaranty  was  asked  for  and  giv 
with  tlie  understanding  on  the  part  of  tbe  cashier  of  the  bank  and  of  Pel 
Hood  that  the  several  notes  should  be  renewed  from  time  to  time  as  Ui 
should  fall  due.  Such  a  promise  would  be  amply  sufficient  to  support  t 
guaranty,  provided  the  same,  as  was  done  in  this  case,  was  actually  carri 
into  effect.  Bechwith  v.  Brackett,  97  N.  Y.  52;  Maclaren  v,  Pet^ital,  1 
J^.  Y.  675,  6  N.  E.  Rep.  582. 

On  the  whole,  we  are  of  the  opinion  that  there  was  no  question  of  fact  1 
the  jury,  and  that  the  verdict  was  properly  directed  by  the  court.  The  n 
tion  for  a  new  trial  should  be  denied,  with  coels,  and  Jadgment  ordered  I 
the  plaintiff  on  the  Terdict.   All  concnr. 
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Schmidt  o.  Keehn  et  oJ. 

{Supreme  Court,  General  Term,  rifth  Department.  June  30,  1880l) 

L  SmnusFp  uro  Wm— Kbsliobros  or  Win's  Aobht.  * 

▲  married  women  Is  Uebto  for  the  nei^igenoe  of  her  egent  In  meUng  imptore* 
ments  on  beor  eepwete  pn^^ertjjr* 

ft  IknrOIPAL  AMD  A«BK!r-%ViDSKI»— KjLItRnD  WoHBir. 

In  an  action  aeainat  a  married  woman  for  Injuries  reoeired  by  plaintiff  wtdle 
WfnUnf  on  a  baudlng  which  was  being  erected  on  defendanfa  land,  and  for  the 
oonebrucUoD  of  which  defendant  had  borrowed  money,  It  appeared  that  defendant's 
hoaband  had  charge  of  the  oonstructioa  of  the  boilding.  Neither  defendant  nor  the 
hasbasd  testified  on  the  triaL  Held,  that  there  was  a  solBoient  presumption  of  the 
agency  of  the  husband  for  the  wife  to  require  the  snbmlssion  of  the  question  (tf  de- 
Candant'sLlBbiitty  totbe  jozyt  aUthaotharieguUtaa  of  plalntUPaoaueeofMtion 
b^g  present. 

Appeal  from  drcait  conrt,  Monroe  county. 
-   Action  by  Uary  Schmidt,  aa  adminlBtratrix  of  Frederick  J.  Schmidt,  de- 
MBSed*  against  Norma  Keetin  and  Edward  J.  Keehn,  for  Ihe  negligent  kill- 
ing (rf  platntilTa  intestate.  The  complaint  was  dismissed  as  to  defendant 
Norma  Keehn,  and  plalntiit  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoohbeb  and  CoBLwrr,  JJ. 

J.  A  Q,  Van  VoorhU,  t<a  appellant.   O.  Jf.  Allen,  for  respondent. 

OoBUTT,  J.  In  Beoember,  1886.  the  defendant  was  tbe  owxker  of  teal  «^ 
tate  In  the  tlLby  of  Bochester,  upon  wlilch  a  bolldlng  was  being  meted.  Ber 
knsband  bad  charge  of  Its  eonstrnction.  On  the  8th  of  that  month  the  plain* 
tiff*8  Intestate  was  a  laborer  upon  the  building  being  erected,  and  was  killed 
in  an  elevator  used  about  the  building.  The  plaintiff  brought  an  action  to  ro- 
eorar  damages  for  negligence  against  Edward  J.  Eeehn  and  tbe  dtflendant, 
tbe  wife.  At  the  close  of  the  evidence  tbe  couplaint  was  dismissed  against 
tbe  wlfBi  but  a  leooveiy  was  had  against  the  husbuid.  Judgment  was  en- 
tared  <m  tbe  diamisaal,  and  tbe  plaintiff  oppsaled.  Tbe  sufaetimoe  of  the  evi- 
dence on  the  trial  as  to  the  defendant  was  that  she  owned  the  building;  that 
she  executed  mortgages  on  which  she  nUsed  money  to  aid  In  its  oonstrnotion; 
tbat  abe  knew.it  was  btfng  built;  tbedeelaratlunsof  herfausboud  thiAfaewas 
•verseeing  its  cmstruotion  for  her;  tbe  fact  that  he  had  charge  of  the  build- 
ing during  its  erection.  At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit,  which  was  granted.  Neither  of  the  defendants  was 
awom  as  a  witness  on  tbe  trial.  Exospt  as  above  elided,  there  was  no  evi- 
dence showing  in  what  capacity  the  husband  arted.  Whether  he  was  a  con- 
tractor on  bis  own  account,  or  whether  be  was  agent  for  the  defendant,  or  acted 
for  a  third  party,  tbe  case  is  silent. 

The  sole  question  on  this  appeal  Is  whether,  as  against  the  respondent,  the 
esse  abould  bave  been  submitted  to  the  jury.  It  m^y  be  assumed  that  the 
evidence  tended  to  show  that  the  elevator  was  Imperfect,  and  the  husband 
negligent;  also  that  the  deceased  was  free  from  negligence*  because  tbe  plain- 
tiff recovered  against  the  husband.  If  he  was  tbe  defendant's  servant  or 
agent*  and  was  guilty  of  negligence  In  bis  employment,  she  would  be  liable. 
In  otb«-  words,  she  ia  chargeable  the  same  as  aiiy  other  person  im  tbe  negli- 
genoe  her  servants  and  agents.  The  fact  of  her  being  a  married  woman  Is 
no  answer  to  an  action  for  negligence  in  making  Improvements  upon  her  sep- 
arate property,  nor  is  it  Important  whether  her  husband  or  a  tliird  person  acts 
for  her.  Her  personal  knowledge  of  the  d^ect  producing  tbe  injury  is  not 
important.  Armatroug  v.  Jone9, 10  Wkly.  Dig.  144.  In  CtUUr  v.  MorrU, 
116  N.  Y.  810,  22  N.  £.  Bep.  451,  it  waa  held  that  where  services  are  for  the 
beneflt.of  the  s^tarate  esU^  of  a  married  woman,  with  ber  knowledge,  the 
preenmptlona  are  that  they  are  rendered  at  her  request.  It  would  seem  to  UAr 
low  that  tlie  cdalm  that  the  building  waa  oonstructed  for  a  third  penon>  bent 
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eflt,  or  on  his  responatbility,  would  require  proof.  All  the  cases  are  to  Uie 
same  effect.   Miller  t.  Hunt^  3  Thomp.  &  G.  7G2;  Fe^mUo  t.  StyUtt  5 
Y.  Supp.  579;  Husted  t.  Mathes,  77  If.  Y.  890. 

It  Is  reasonnble  to  assume  that*  where  bailJings  are  belDg  constructed  on 
a  person's  land,  and  the  owner  raises  the  monej  for  those  purposes,  tlie 
person  having  charge  and  oversight  is  acting  as  the  servant  or  agent  of  the 
owner.  He  may  be  a  contractor.  He  may  sustain  no  relations  to  the  owner 
except  to  complete  the  ]ob  and  deliver  it  wlien  finished.  But,  in  the  absence 
of  proof,  it  is  dlfllcnlt  to  see  why  improvements  upon  the  owner's  land,  and 
for  his  braefit,  should  not  be  assumed  to  be  In  pursuaaoe  of  the  owner's  direo- 
Uona. 

No  l^al  obligation  rested  upon  the  defendant  to  be  sworn  as  a  wltneaa  fat 
herself,  or  to  call  her  husband,  but  an  omissira  to  do  either  is  a  droumstanca 
entitled  to  some  weight  where  the  evidence  is  of  such  a  character  as  to  allow 
inferences  either  wqy.  In  Ctark  t.  Sallroad  Co.,  40  Hun,  607.  it  was  held 
that  the  cunlssIoD  of  a  railroad  company  to  call  Its  employes  was  a  dnnim- 
atance  from  whieb  inference  could  be  drawn  udinst  the  company.  To  the 
same  effect  are  Beeoker  t.  Johnstorit  69  N.  Y.  SOQ;  The  Pred  M,  Laurenee,  15 
Fed.  Bep.  6S5;  People  r.  Ifovej/,  92  N.  Y.  554.  The  husband  and  wife  were 
In  a  position  to  know  what  the  facts  were.  Their  omission  to  be  awom  Is  a 
drcumstance  troia  which  inferences  agtdnat  them  may  be  drawn. 

The  general  rule  is  that  where  there  Is  any  evidence,  direct  or  inferential, 
the  case  must  be  submitted  to  the  jury.  Smith  v.  Ooe,  65  N.  Y.  678L  The 
judgment  shoold  be  reversed,  and  a  new  trial  granted.  All  amcar. 


DOBSET  e.  FlKB. 
(Supreme  Court,  General  Term,  Fifth  DepeutmmL   Jvaut  90^  IStO.} 

FaiHoiPAi.  Aim  AoBKT— Paoor  of  Riutiok. 

Where  It  appeara  that  defendant*!  hnsboiid  was  bar  agent  in  operating  a  ^nany, 
the  jury  are  jastifled  in  flndliig  l^t  ha  had  anthoEltr  to  porobaaa  maonlnery  for 

VM  in  the  quarry. 

Appeal  from  Monroe  county  court. 

Action  by  James  Doreey  against  Bosella  E.  Ptke  for  the  prloe  of  machin- 
ery aaid.  Judgment  on  a  verdict  for  plaintiff,  and  an  order  denying  a  new 
trial,  were  entered,  and  defendant  appeals.  For  former  report,  see  S  H.  Y. 
Snpp.  7S0. 

Argued  before  Dwi0ht,  F.  J.,  and  Maoohbeb  and  Cobi,ett.  JJ. 
Johm  Seemond,  for  appellant.  'Henry  J.  SvUivan,  for  respondent. 

CoBLBTT,  J.  This  action  was  commenced  In  Kovember.  1886,  in  the  mu- 
nicipal court  of  the  city  of  Boche9t«r.  for  the  purpose  of  recovering  the  pnr- 
chase  price  of  an  engine,  pump,  and  boiler,  which  the  plaintiff  ^alms  had 
been  sold  to  the  defendant  for  $250.  The  complaint  was  denied,  and  judg- 
ment Tendered  for  the  defendant  in  that  court.  The  plaintiff  appealed  to  the 
Konroe  county  court,  where  a  trial  was  had,  resulting  in  a  verdict  for  the 
plainUff.  A  motion  for  a  new  trial  was  denied.  The  defendant  appealed  to 
this  court,  where  a  new  trial  was  granted  becaose  of  error  in  the  charge,  3 
N.  Y.  Supp.  730.  It  was  again  tried  in  the  county  court  In  April.  18^,  re* 
suiting  in  a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  draited, 
Judgment  was  entered,  and  the  defendant  appealed  to  this  court. 

The  defendant  was  the  owner  a  stone  quarry  in  the  county  of  Monroe;  and 
on  the  3d  day  of  July.  1886.  the  plaintiff  leased  the  engine  And  pump  for 
•12  per  week.  James  B.  Pike  transacted  the  bosineas,  and  was  the  defend- 
ant's husband.  He  t0(A  the  prc^)erty,  and  a  while  afterwards  used  the  same 
in  the  defendant's  qnari7.  The  plaintiff  claims,  and  the  eVidmce  tends  to 
show,  that  on  the  6tb  dqr  of  Angost,  1886,  the  plainHfT  sold  to  the  defend- 
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ant,  tlmragh  her  agent,  tbe  busband,  the  engine,  pump,  and  appartenances.  for 
1250.  The  property  was  in  tbe  quarry  at  the  time  of  the  alleged  sale.  After 
that  the  defendant,  tliruugh  her  husband,  exercised  dominion  over  tbe  prop- 
erty, and  uaed  ft  as  owner  in  the  quarry.  '  There  was  some  evidence  given 
on  the  trial  tending  to  support  this  contention.  At  the  close  of  the  plafn  tiff's 
erldence  tbe  d^endant  moved  tor  a  nonsuit  upon  tbe  ground  that  the  plain- 
tiff had  taXM  to  eatablisb  a  cause  of  action  against  the  defendant;  also  tiiafe 
the  contract  was  void  because  not  reduced  to  writing,  and  that  no  money  was 
paid  at  Uie  time  of  thepurobase;  on  the  further  ground  that  the  property  was 
Mver  reoeiTed*  delivered,  or  accepted ;  also  thM  the  agency  of  the  hosband 
hid  DOt  been  established.  The  motion  was  denied,  and  the  defendant's  coun- 
sel excepted.  At  the  close  ot  the  evidence  the  motion  was  renewed  and  de- 
nied, and  tlie  defendant  excepted. 

The  trial  judge  chHrged  the  jury  to  the  effect  that  the  proof  tending  to  es- 
tablish the  agency  of  the  hosbfuid  was  mainly  circumstantial,  and  tbe  learned 
judge  calla  attention  to  numerous  facts  and  circumstances  In  support  of  this 
view.  Tbe  question  as  to  whether  there  was  a  sale  was  also  fully  considered 
and  commented  upon  by  the  learned  judge,  and  also  the  question  as  to  whether 
possession  was  delivered  and  taken  under  the  sale,  leaving  to  the  jury  the 
questions  aa  to  whether  the  husband  was  agent  for  the  wife  In  that  matter, 
whether  there  was  a  bargain  and  sale,  whether  there  was  a  delivery  and  ac- 
ceptance under  the  sale;  charging  the  jury  that,  if  either  of  those  proposi- 
tions were  found  in  favor  of  tlio  defendant,  the  plaintiff  must  fftil.  Ko  ex- 
ceptions were  taken  to  the  charge,  but  numerous  requests  tu  churge  on  the 
part  of  the  defendant  were  made,  all  of  which  seem  to  have  been  properly  dis- 
posed of  by  the  trial  judge.  The  defendant  was  not  examined  as  a  witness 
in  her  own  twhalf ;  and,  in  view  of  the  fact  that  there  were  circumstances 
tending  to  establish  her  husband's  agency  to  make  the  purchase,  heronilssion 
to  testify  on  that  subject  was  a  circumstance  wliicli  the  jury  were  at  liberty 
to  consider  in  reaching  a  conclusion  upon  that  branch  of  tbe  case.  Clark  v. 
Railroad  Co.,  40  Hun,  607.  Where  an  agent  has  general  authority,  private 
instructions  are  not  available  against  those  dealing  with  him.  ffill  v.  Miller, 
76  X.  Y.  32.  It  is  a  familiar  rule  that  the  knowledge  of  an  agent,  within 
the  scope  of  bis  authority,  is  that  of  the  principal.  Van  Sckoick  v.  /fmtr- 
ance  Co.,  68  N.  T.  434;  SmUll  v.  Insurance  Co,,  16  Hun,  516.  There  were 
circumstances  tending  to  show  tbe  agency  of  the  husband.  Tbe  property 
was  used  in  her  quarry  to  her  knowledge,  and,  its  being  upon  her  separate 
property,  must  be  presumed  to  be  used  for  her  benefit.  Cutter  v.  MonHs, 
116  N.  Y.  310.  22  K.  £.  Rep.  451.  It  follows  that  the  husband's  purchase 
,  of  the  property,  he  l)eing  agent,  bound  her.  There  was  some  evidence  tend- 
ing to  show  an  acceptaun  under  tbe  purchase.  Tbe  jury  found  the  facta  in 
favor  of  the  plaintiff. 

Numerous  objections  were  made  and  exceptions  taken  by  tbe  learned  coun- 
sel for  the  defendant,  during  tbe  progress  of  tbe  trial,  on  the  subject  of  the 
admission  and  rejection  of  evidence.  One  objection  was  to  allowing  George 
E.  Warner  to  refresh  his  recullection  by  looking  at  memoranda.  For  that 
purpose.  It  is  entirely  immaterial  whether  tbe  entries  the  witness  looked  at  to 
refresh  his  recollection  are  originals,  copies,  or  whether  made  by  himself  or 
by  a  stranger.  Marcly  v.  ShulU,  29  K.  Y.  346-351.  All  the  exceptions 
have  been  examined,  but  no  errors  are  discovered,  to  tbe  prejudice  of  the  de- 
fendant, r«quiring  a  reversal.  The  jndgment  must  be  afBrmed.  All  con* 
cur. 
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Feoplib  eao  reh  Steftz  v.  Biob. 
(Supreme  Court,  Oeneroi  Term,  Fifth  Department  Jqdo  90, 1890.) 

L  CoimMp^-BuoBB  CoDiTTT  SuPBBTiBoiia— Powns  <w  Jddob. 

Laws  N.  T.  1858,  o.  190,  {  4,  provides  tbaA,  U  a  penon  duly  eubpaBitaed  hj  i 
board  of  sapervlsorBOtaooiinty  BbsllrefoMtoaiiswerapertlDe&tqiieBtiffli,  hmah 
be  deemed  gaiety  of  a  oob  tFempt,  and  the  tacts  shall  be  reported  to  "  the  county  Judj 
or  to  a  judge  of  the  supreme  ooiirt,  •  *  *  orof  theoourtof  oommonpleas,**e1 
"who  sDaii  tbereupoD  issue  an  attaohmeDt,  In  the  form  usual  In  the  court  of  whl 
he  shall  be  judge,  *  *  *  to  attach  sut^  person,  and  forthwith  bring  him  befi 
the  judge  by  wnose  order  the  attaohment  was  issued. "  Seotion  6  prorldes  thai 
tlui  return  of  the  attachment  the  judge  shall  hare  jiiriBdicti<Hi,  and  the  nme  p 
ceedings  shall  be  had  as  in  case  of  a  witness  subpoenaed  to  testify  In  a  oItU  a 
before  a  circuit  court  or  special  term.  Bectiou  8  provides  that  all  orders,  deoiaia: 
and  judgments  In  proceedings  under  this  act  by  any  judge  oat  of  oeurt  shall 
filed  in  uis  ofdoe  of  ths  oonnty  cleric,  and  have  the  swne  ^ect  as  if  msda  at  a  i> 
alar  t«rm  or  lasdoD.  JSeld,  that  sooh  prooeedlDje  tor  oontampt  muat  ba  bafor 
Judge,  and  oannot  be  had  at  special  term. 

L  Samb->Who  )u.t  Pdkibh— Jddqe. 

Under  Code  CtvEt  Proo.  H.  T.  S  8848,  subd.  8,  defining  a  ^dge  as  any  *  judk 
offloer,  **  a  Jnstioe  of  the  suprenie  ooart  is  a  "  jadge,  **  within  tlie  meaning  m  Jm 
N.  T.  IBU,  o.  190, 1 4,  which  provides,  UaaypersondnlysabpGenaed  by  toe  board 
aaparvison  of  a  county  shall  refuse  to  answer  a  pertinent  q,uestlon,  ha  shall 
deemed  in  contempt,  and  the  facts  shall  be  reported  to  "  the  county  judge,  or  t 
judge  of  the  supreme  court  *  *  *  or  of  the  court  of  common  plea^  of  any  of  I 
citlefl  of  this  state,  wlio  shall  thereupon  issne  an  attachment. " 

Appeal  from  special  tenn,  Monroe  county. 

Proceeding  on  thv  relation  of  Qeorge  W.  Steltz,  as  chairman  of  the  boi 
of  supervisors  of  Monroe  county,  to  panlsb  Edward  J.  Rice  for  contempt 
refusing  to  answer  certain  questions  proponnded  to  him  as  a  witness  befon 
special  committee  of  the  board  of  supervisors.  Defendant  was  adjndg 
guilty,  and  appeals. 
Argued  before  DwiaHT,  P.  J.,  and  Maoohbee  and  CJorlett,  JJ, 
John  Van  Voorhia,  for  appellant.    Walter  H.  ffubb^,  for  respondent. 

CORLBTT,  J.  On  the  dth  day  of  January,  1889,  the  board  of  siiperrisors 
Monroe  county  passed  the  Collowing  resolution:  "Whereas.  It  appears  by  t 
reports  of  the  committee  and  trustees  of  court-house  and  jail  accounts  tfa 
excessive  prices  have  been  paid  for  materials  furnished  lo  the  repairs  made  I 
the  trustees,,  therefore,  resolved,  that  a  committee  <rf  five,  including  t 
chairman  of  the  board,  be  appointed,  with  full  power  to  employ  ouunsel, 
deemed  necessary,  send  for  persons  and  papers,  to  examine  witnesses  und 
oath  in  relntion  to  all  matters  and  iransactions  connected  with  the  repairs 
such  court-bouse  from  October  1, 1888,  to  December  1, 1889.  and  to  report  t 
same  to  the  board  of  supervisors  as  early  as  convenient."  A  committee  n 
appointed  In  pursuance  of  this  resolution  on  the  9th  day  of  February,  18^: 
Edward  J.  Kice,  the  appellant,  John  Bice,  and  William  H.  Bice  were  brot 
ers.  John  was  a  member  of  the  board  of  supervisors  of  Monroe  county  i 
the  years  1888  and  1889.  The  firm  of  Kice  Bros,  had  been  for  five  or  t 
years  engaged  in  plumbing  In  Bocheater.  Edward  was  connected  with  t 
firm  either  as  partner,  or  In  working  for  the  firm  on  a  salary.  Edward  c 
nied  having  any  interest  In  the  Qxm,  also  denied  that  be  received  or  was  c 
titled  to  any  salary  while  doing  the  repairs  on  the  court-bouse.  John  Ri( 
while  acting  as  a  member  of  the  board  of  supervisors,  was  appointed  one  ol 
committee  to  investigate  ths  sanitary  condition  ot  the  court-hoase,  and  to  i 
port  the  probable  expense  of  putting  it  in  condition.  The  committee  report 
that  the  probable  expense  would  be  91,700.  The  board  thereupon  referr 
the  matters  to  the  trustees  of  the  court-house  and  Jail,  with  power  to  act 
would  best  serve  the  interests  of  the  county.  Soon  after  the  said  trustees,  I 
verbal  contract,  directed  the  defendant.  Bice,  to  make  such  repairs  on  t 
eourb-house  as  he  saw  fit  No  limitations  were  imposed  upon  Um«  eitber 
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to  tbe  cbaracter  or  the  amount  of  the  rep^rs.  Rice  cornmenced  work,  and 
the  trustees  gave  him  orders  for  money  nt  different  times  as  the  work  pro- 
gressed, amoanting  In  all  to  912,041.26.  The  Job  was  commenced  in  Febm- 
ai7. 1889,  and  anlshed  in  May  of  the  same  year.  Most  of  the  ptnmbera  and 
bdpen  engaged  on  the  work  were  the  employes  of  Bice  Bros.  The  only 
stHtflments  of  account  kept  by  the  defendimt  appeared  on  thQ  books  of  Rice 
Bros,  in  the  handwriting  of  SwUt,  their  book-keeper..  All  bills  rendered  to  the 
tmstera  were  in  tiis  bandwrlting.  nttd  alt  moneys  on  orders  wwe  paid  to  him, 
and  when  received  were  deposited  In  the  bank-account  of  Rice  Bros.,  and  to 
their  credit.  All  the  radiMtora  (36)  that  went  into  the  job  were  ordered  by 
tbe  defendant  In  the  name  of  Bice  Bros.,  and  were  charged  to,- and  paid  for 
by,  the  Brm.  Most  of  the  material  that  went  into  tbe  Job  came  from  the 
same  firm.  In  some  of  the  bllla  the  Qrm  name  Was  signed  by  the  defendant. 
It  is  also  claimed  on  the  part  of  the  respondent,  sad  the  teatfmony  tends  so  to 
show,  that  tbe  defendant  charged  for  la^  amounts  of  materlala  not  fup- 
nisbed  at  exorbitant  prices. 

On  examination  before  tbe  auperrlaors*  committee,  the  defaidant  was  sab- 
poenaed  as  a  witneas.  Tbe  following  questions  were  put  to  blm  on  his  di- 
lect  examination:  "How  mmb  of  the  moneys  which  yon  leodTed  from  tbe 
tmstewftf  the  work  done  upon  this  job,  and  materials  famisbed  upon  It, 
did  you  pay  to  Biee  Bros.?**  Alao:  "Did  yon  ever  bare  a  eontraet  of  yoor 
own  for  doing  {dumbing  woifc,  while  yon  were  etmnected  witb  Bice  Broa., 
antll  tblfl  eontraetf**  Tbe  wltoeaa  refoaed  to  answer  either  question,  al- 
tboogb  the  committee  diieoted  blm  to  do  so.  Tbe  eommlttee  thereupon  caused 
this  refnni  to  answer  to  be  reported  to  Justloe  "Bxnamt.  Upon  these  facta, 
and  on  the  day  of  February,  1890.  the  said  Jastice  issued  an  attachmcAit 
while  bolding,  oa  the  attaehmrat  Indieatee,  a  special  term.  Ttie  justice  fixed 
ttie  ball  at  $W0.  Tbe  mandatory  part  at  the  attachment  was: 

"Therefore,  we  command  you  to  ajqirehend  tlie  said  Edward  J.  Bice,  of 
Rochester,  N.Y.,lf  be  be  funnd  in  your  county,  and  forthwith  bring  Um 
before  tbe  supreme  court  at  the  ooarUlionae  in  Boeheater,  county  of  Monroe, 
TX.  Y.,  where  the  said  Edward  J.  Btce  la  ordered  to  show  caose  why  he  ahould 
not  be  puniflbed  according  to  law  tor  contempt  in  refusing  to  answer  each 
and  both  of  the  aforesaid  questions  so  put  to  him  as  aforesaid,  and  have  this 
writ,  with  your  return  thereto,  filed  in  the  office  of  the  clerk  of  said  county 
00  or  before  the  6th  day  of  February.  1890,  at  ton  o'clock  in  the  forenoon. 

"Witness  Hon.  William  RiThsbt,  Justice  of  our  Supreme  Ooort  at  Boch- 
ester,  N.  T.,  this  4Xb  day  of  February,  1890. 

"W.  M.  Olitsr,  Clerk.         [Monroe  €!oonty  Seal,  Bochpstor,  ST.  Y.]" 

The  indorsement  of  tbe  sbaiff  was: 

"I  hereby  certify  that  on  the  Mb  day  of  February,  1890, 1  took  into  mj 
custody  tbe  witbin-named  Edward  J.  Bice,  and  now  have  him  here  before 
Hon.  WuxiAM  Bd]»e7,  justice  of  the  supreme  court,  in  obedience  to  the 
written  writ  Tbouas  O.  HoDesoN,  Sheriff." 

"By  Qborob  H.  Lane,  Under^heriff." 

On  the  7th  day  of  February  the  following  order  was  made: 

"Tht  PeopUof  the  BtaU  New  Torh  to  tM  Shert^  «sf  Monroe  Cfmnty, 
Oruting:  WhweaSt  on  the  7tb  day  of  February,  1800,  by  an  order  made 
by  the  supreme  court  ataapeciai  term  thereof  held  at  the  court-house  in 
Kochestor.  N.  Y.,  in  a  proceeding  brought  by  the  people  on  tin  relation  of 
George  W.  Stolto,  chiUrman.  Sac.,  it  waa  ordered  that  the  said  Edward  J.  Bice 
be  committed  by  the  sheriff  of  the  county  of  Monroe  to  tlie  county  Jail  of 
Monroe  oounfy,  to  tie  there  detained  in  dose  custody  until  he  snbrnlt  to  an- 
swer tbe  following  qnestlon,  namely.  *  Did  yon  eTcr  have  a  contract  of  your 
own  for  doing  plumbing  work,  while  yon  were  connected  vrtth  Bioe  Brothers, 
until  tliis  contiaotf  *  and  stated  and  set  forth  in  said  ordOT.  or  until  be  be  dis- 
charged aooesding  to  law.  Then  oomes  tbe  command,  and  is  witnessed  b} 
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Hon.  William  Bumset,  justice  of  the  ■ut«eme  court,  at  Rochester,  N.  Y 
this  7tfa  day  of  February,  1890.  W.  M.  OhiTHStt,  Clerk." 

It  is  assumed  by  counsel  on  both  sides  that  the  order  adjudging  the  d< 
fendant  io  coutempt,  and  inQicting  punishment,  was  made  at  special  tern 
Tlie  recital  in  the  order  of  arrest  so  sliows.  It  does  not,  except  as  abov 
QiiotM.  appear  whether  the  attachment  whs  issued  at  special  term  or  by  tli 
justice  witnessing  it  at  chambers.  The  power  exerciseit  by  the  board  of  si 
pervisors  was  conferred  by  chapter  190  of  the  laws  of  1858.  Section  4  of  tt: 
act  provides,  wherever  a  person  duly  subpoenaed  shall  refuse  to  answer  an 
question  which  a  majority  thereof  shall  decide  to  be  proper  and  pertinent,  ti 
shall  be  deemed  in  contempt,  and  it  shall  be  the  duty  of  the  chairman  of  tt 
board  or  of  the  committee,  as  the  case  may  be,  to  report  the  facts  to  tV. 
county  judge,  or  to  a  judge  of  the  supreme  court  or  of  the  court  of  comma 
pleas  of  any  of  the  ciUes  of  this  state,  who  shall  thereupon  issue  an  attacl 
ment.  In  the  form  usual  in  the  court  of  which  he  shall  be  judge,  directed  I 
the  sheriff  of  the  county  where  such  witness  was  required  to  appear  and  te 
tify,  commanding  said  sheriff  to  attach  sucli  person,  and  forthwith  brtn 
him  before  the  judge  by  whose  order  the  attachment  was  issued.  Section 
provides  that  on  the  return  of  the  attachment,  and  the  production  of  the  bod 
of  the  defenilaut.  the  said  judge  shall  have  jurisdiction  of  the  matter,  and  tl 
person  charged  may  purge  himself  of  the  contempt  In  the  same  way,  and  tb 
same  proceedings  shall  be  had,  and  the  same  penalties  may  be  imposed,  an 
the  same  punishment  inflicted,  as  in  case  of  a  witness  subpoenaed  to  appea 
and  give  evidence  on  the  trial  of  a  civil  cause  before  a  circuit  or  special  teri 
of  the  supreme  court.  jSection  8  provides  that  all  orders,  decisions,  and  judg 
ments  made  and  given  In  proceedings  under  this  act  by  any  judge  out  of  coui 
or  in  term  shall  be  in  writing,  and  be  sutocrlbed  by  him,  and  shall  be  filed  i: 
the  office  of  the  clerk  of  the  county  where  such  proceedings  are  hnd,  and  tb 
clerk  shall  thereupon  enter  the  proper  and  necessary  orders  and  rules,  ami  sue 
orders,  decisions,  and  judgments  shall  have  the  like  force  and  effect  as  i 
made  and  given  to  the  court  at  a  regular  term  or  session  thereof.  Theap 
pellant  claims  that  no  subpoena  was  issued  or  properly  served.  The  cas 
shows  the  reverse.  It  was  properly  served,  the  fees  paid,  and  he  appeared  li 
pursuance  thereof  without  raising  any  objection  as  to  the  mode  of  service. 

The  counsel  alsoclaitns  that  Justice  Rdusey  is  not  a  judge  of  the  soprem 
court.  This  Is  a  technical  criticism,  and  without  merit.  Ejection  3343,  subd 
3,  of  the  Code,  detines  a  judge  as  any  "judicial  otUcer."  If  the  constractioi 
claimed  by  the  learned  counsel  obtain,  a  .  justice  of  the  supreme  court  couti 
not  issue  an  attachment.   Sections  640,  6G2,  .Code  Civil  Froc. 

The  real  question  on  tliis  appeal  is  whether  the  special  term  had  ftower  t 
adjudge  the  defendant  in  contempt,  and  punish  him.  The  learned  eounse 
for  the  respondent  urges  the  affirmative  of  this  proposition,  and  cites  sectioi 
2269.  subd.  2,  and  section  ^66,  of  the  Code  of  Civil  Procedure,  In  support  o 
his  contention.  Section  2266  provides  as  follows:  "In  a  case  specified  in  sec 
tion  14  of  tills  act,  or  in  any  other  case  where  it  is  specially  prescribed  by  lai 
that  a  court  of  record,  or  a  judge  thereof,  or  a  referee  appointed  by  the  court 
has  power  to  punish  by  fine  and  imprisonment,  or  either,  or  generally,  asi 
contempt,  a  neglect  or  violation  of  duty  or  other  misconduct,  and  a  righto 
remedy  of  a  party  to  a  civil  action  or  special  proceeding  in  the  court  or  befor 
the  judge  or  belore  the  referee  may  he  defeated,  impaired,  impeded,  or  prej 
odiced  thereby,  the  offense  must  be  punished  as  prescribed  in  this  title."  I 
will  be  observ^  that  this  section  only  applies  to  a  civil  action  or  special  pro 
ceeding  pending  in  court.  In  the  matter  at  bar,  there  was  no  proceeding  ii 
court,  hut  was  one  created  by  a  statute  before  the  boaixl  of  supervisor.  Thi 
sections  of  the  Code,  therefore,  have  no  application.  It  may  be  that  the  wrii 
of  attachment  could  be  construed  as  made  by  a  justice  at  chambers.  Phin 
ney  v.  Brotehell,  19  Hun,  116;  affirmed,  80  2f .  Y.  544.  But  there  is  no  coDti& 
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Twty  u  to  where  th«  afctacbment  was  made  returnable,  or  as  to  the  fact  that 
the  dete^aot  was  adjudged  in  contempt  at  special  term.  In  Ueiahfm  T. 
/fuuranoa  Co.,  77  X.  Y.  278,  it  was  held  Uiat,  where  a  writ  is  purely  a  statu- 
tory one,  the  mode  pointed  out  by  the  statute  must  be  followed;'  that,  then- 
fore,  a  special  term  had  no  power  to  grant  an  order  for  the  examinntion  of  a 
dvfeDdBDt  for  the  purpose  <A  enabling  the  plaintiff  to  make  and  serve  his  oom- 
plaiDt.  The  doctrine  of  this  case  would  seem  to  be  decisive  of  this  appeaL 
The  statute  shows  that  the  proceeding  most  be  before  a  judge.-  Here  n  was 
at  special  term.  It  follows  that  the  order  ai^ealed  from  must  be  revexaed. 
Alt  concur. 


OBOim  «t  aZ.  e.  Bailbt*  Sheriff. 

{Supreme  Courts  General  Term,  Fourth  Department  ApiD,  IBBOi) 

1.  BRBim  AXD  CoRBTABi-ss— Paildiui  to  RBTtmr  Pboobss. 

No  mctioD  lies  sffalnst  a  Bheriit  for  failure  to  lerraiid  reton  aa  tteoaticmwlthla 
or  at  the  ezpiraUon  of  the  time  limited  for  its  levy,  wbera  it  was  retaload  Um 
for  that  time  at  the  request  of  plaintUIs'  attorney. 

S.  BllfB — KVIDBITCX. 

Id  an  action  against  a  aheriff  for  failnre  to  levy  aod  return  an  sxeontfon,  where 
defendant  pleads  that  the  Jadgment  wbb  at  the  cUte  thereof,  and  la  yet,  nuooUeeti- 
ble,  he  maj  give  ovldenoe  that  the  judgment  debtor  had  no  proper^  sol^eot  to  levy. 

I.  EXBODTioii— Lbvt  attbb  Rktubn-Dat. 

A  sherlfl  cannot  levy  an  execation  after  Oie  retom-day,  thos^  tiie  exMUtion 
plaintiff  gives  him  an  mdemaity  bond. 

4.  Bams. 

A  return  of  an  ezecutloD  nulla  iHmaia  prima /ocie  evidence  that  the  debtor  has 

no  proper^  subject  to  levy. 

L  Sajo— Ijbvt  or  IbUKnmoN. 

Goods  sold  to  a  son  »nnot  be  aelaedln  eieontlon  iiraed  on  a  Judgment  obtained 
by  the  aellera  against  the  father  by  mistatee^  tor  the  prios  thereof. 

JCbrwix,  J.t  dtaaentfng. 
Appeal  from  judgment  on  report  of  referee. 

Action  by  J.  K.  and  Charles  B.  Grouse  against  Luman  BaUey,sheri£Eof  St. 
Lawrence  county.  PlaintifEs  had  recover^  a  judgment  for  8164.05  against 
William  B.  Fuller  on  January  26.  1886,  which  was  docketed  in  St  Lawrence 
county,  Jan  uary  27, 1886.  On  the  same  day  an  execution  was  issued  thereon, 
and  plajcedin  thehandaof  defendant,  as  sheriff  of  St.  Lawrence  county.  In  the 
first  count  of  plaintiflA'  complaint  it  is  alleged  that  defendant  "failed  to  return 
said  execution,  to  the  damage  nf  these  plaintiffs  of  6164.05.  with  interest 
thereon  from  January  26, 1BS6."  In  the  second  count  it  is  alleged  that  "there 
was  within  said  county  of  St.  Lawrence  personal  property  belonging  to  said 
Willlana  R.  Fuller,  to-wit,  a  stock  of  goods  consisting  of  dry  goods  and  gro- 
ceries generally,  in  the  possession  and  under  the  control  of  said  Fuller,  of 
which  aaid  defendant  then  and  there  had  due  notice,  out  of  which  the  defend- 
ant might  have  made  and  satisfied  said  execution.  Keverlbeless,  in  violation 
of  his  d  uty  as  such  sheriff,  he  failed  and  neglected  to  levy  and  make  the  moneys 
or  any  part  thereof,  as  by  said  execution  he  was  required  to  do."  In  the  third 
count  It  is  alleged  that  plaintiffs,  on  April  28, 1886.  executed  a  bond  of  indem- 
nity and  delivered  the  same  to  the  sheriff  to  save  and  keep  him  harmless,  and 
indemnify  him,  and  all  persons  aiding  and  assisting  him,  from  trouble  aud 
damage  by  reason  of  a  levy  and  sale  under  the  execution,  and  that  the  sheriff 
"  failed  to  levy  the  moneys,  or  any  part  thereof,  as  by  said  execution  he  was  re- 
quired to  do."  In  the  defendant's  answer  he  sets  up  in  mitigation  of  damages 
"tliat  at  the  time  of  the  recovery  of  the  judgment  described  in  the  complaint, 
and  ever  since  said  time,  and  prior  thereto,  said  William  R.  Fuller,  the  judg* 
ment  debtor  named  In  said  j  udgment,  was  and  is  utterly  insolvent  and  worth- 
lesB,  and  said  judgment  is  and  was  wholly  uncollectible.'*  The  referee  found 
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that  plidnUth  were  entitled  to  recover  •197.25,  and  directed  ludgmmt  for  t 
amount.  From  the  Judgment  entered  on  tbe  report,  defendant  «|ipe^. 

Argued  before  Hardin,  F.  J.,  and  Mabtin  and  Meuwzk,  JJ. 

F.  P.  Mbott,  for  appellant.   Qsorga  W.  Adamat  for  reapondenta. 

Habdxn,  F.  J.  In  req)onae  to  a  request,  the  referee  baa  foand  that  no  li 
was  made  bjr  the  defendant,  as  sheriff,  prior  to  April  28, 1886w  As  tbe  e 
cution  was  rectived  by  the  sheriff  on  the  27th  day  of  January.  1886,  tbe 
days  In  which  to  make  a  levy  expired  Uarch  28,  lf%6.  The  rmee  has  tauL 
"thnttbe  said  defendant  made  no  levy  under  the  execution  in  his  haadsi^tti 
the  said  defendant,  and,  at  the  request  of  the  plaintiffs'  attorneiy,  retained 
execution  in  hia  bands  beyond  the  60  d^ys  allowed  by  the  terms  of  said  e 
cation."  If  tbe  facta  mentioned  In  tbe  first  connt  of  the  complaint,  wh 
are  not  denied,  be  assumed  to  be  true,  (Code  CiTil  Vtoc  §  522.)  aa  the  reb 
tion  of  the  execution  for  60  days  was  '*at  the  request  of  the  pJalntiffs*  atl 
my.**  no  action  would  lie  for  such  failure  to  return  wiUiin  or  at  tbe  axpi 
tion  of  the  eodays.  In  fimftA  v.  Bmith^  60  K.  Y.  165.  Alueh.  J.,  eald:  **1 
defendant  was  not  liable  for  a  neglect  or  omission  of  duty  by  himself  or  dflpi 
ia  obedience  to  the  directions,  or  with  the  assent,  or  by  the  authority  of  \ 
plaintiffs."  It  is  well  settled  that  a  sheriff  cannot  levy  after  the  retaro-ci 
of  the  execution.  Hie  right  to  levy  must  be  exercised,  if  at  alt,  during  1 
life-time  of  the  execution.  Hathatoay  v.  Hotodl,  M  N.  Y.  98;  SmWt 
Smith,  60  TX.  Y.  164;  Walker  t.  Bmrv,  85  K.  Y.  184.  As  the  bond  of  lode 
ulty  was  not  given  until  after  the  execution  had  run  60dayB,and  no  levy  « 
made  with tn  the  60  days,  tbe  sheriff  upon  receiving  the  bond  could  not  le 
or  sell.  The  bond  did  not  cast  any  fresh  duty  upon  tbe  sheriff,  nor  does 
furnish  any  evidence  of  neglect  of  duty.  In  Jaekaon  v.  LaggetU  6  N.  Y.  i 
Sep.  868,  it  was  held  that,  wiiere  a  bond  of  indemnity  Is  given,  tiie  sberifl 
nut  liable  if  he  does  not  sell,  provided  he  pruve  ttiat  tbe  execution  debtor  t 
no  title  to  property  covered  by  the  levy;  but  it  la  argued  that  it  was  tbe  di 
of  tbe  sheriff  to  levy  within  the  life-time  of  the  execution,  and  that,  becat 
be  did  not  levy,  he  Is  liable.  It  Is  in  proof,  however,  that  ttie  debtor  vas  1 
solvent,  and  tbe  defendant  testified  that  he  made  an  effort  to  find  propei 
"upon  which  to  levy  the  execution,  but  could  Snd  none. "  Upon  tbe  trial 
was  proved  that  tlie  execution  was  returned  by  the  sheriff  nvita  hvna.  Tt 
return  was  prima  facie  evidence  that  the  execution  debtor  bad  no  propei 
out  of  which  the  sheriff  could  make  tbe  execution.  BechstHn  v.  8amm 
10  Hun,  585.  It  was  competent  for  the  defendant  to  prove,  nndw  the  plei 
Ings,  that  the  judgment  debtor  bad  no  property  upon  which  to  levy  the  « 
cution.  Humphrey  v.  ffathom,  24  Barb.  280.  Pbiintiff  did  not  furnish sai 
cient  testimony  to  overcome  the  evidence  thus  given  by  the  derendant. 

The  referee  was  asked  to  find  and  bold,  as  a  matter  of  law,  that  tbe  exec 
tion  debtor  **had  no  property  out  of  which  said  execution  could  have  be 
made."  This  was  refused,  and  the  defendtint  has  excepted  to  such  refns 
It  seems  the  sheriff,  on  the  2(jlb  of  Janiiar}',  1886,  held  an  execution  agaii 
the  son  of  William  R.  Fuller,  and  upon  that  he  bad  made  a  levy,  and  be  wn 
to  the  plaintiffs*  attorney,  supposing  that  his  levy  was  upon  goods  of  t 
platiitifis'  debtor.  In  that  supposition  he  was  mistaken.  Nothing  appa 
in  the  evidence  to  indicate  any  bad  faith  on  the  part  of  the  sheriff,  or  intc 
tion  to  mislead  or  deceive  the  plaintiffs,  and  there  is  not  sufficient  evidence 
charge  him  with  deceit  or  fraud  practiced  upon  the  plaintiffs  or  their  attt 
neys.  If  the  son  of  the  execution  debtor  was  the  purchaser  of  the  plaintif 
goods,  and  became  indebted  for  them,  and  the  plaintiffs,  by  mistake,  obb^n 
a  judgment  against  tbe  father  for  the  debt,  as  suggested  in  the  letterof  plai 
tiffs*  attorney,  the  plaintilTs  conld  not,  upon  their  execution  against  Willis 
B.,  seize  and  sell  the  goods  of  the  son.  Famham  v.  HildrHH,  %  Barb. 2^ 
It  is  not  needful  to  determine  whether  the  plaintifto  would  be  entitled  to  no) 
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Inal  damages  against  the  alieriff  for  not  retaraing  the  execution  as  soon  as 
the  plaintiffs  ceased  to  assent  to  tta  retention  by  the  sheriff,  as  a  determination 
of  that  question  In  their  favor  n  ouJd  not  authorize  them  to  retain  the  judg- 
ment for  the  damages  given  to  them  by  the  referee,  wUcb  are  equal  to  their 
judgment  and  the  interest  thereon. 

Tlie  views  we  have  already  expressed  lead  irresiBtibly  to  the  conclusion  that 
there  must  be  a  reversal.  Judgment  reversed  on  the  exoet^iona,  and  a  new 
trial  ordered  before  another  referee,  with  coats  to  abide  the  ereiil. 

Mabtih,  J.,  oonooia.  Mebwin,  J.,  diflsrata, 


CBOtrcH  et  al,  v.  Gutuanm.   (No.  1.) 
Qxrivuxs  e.  Cboitob.  (Ko,  2.) 
{Supreme  Court,  Qmeral  Term,  Fifth  Department.  June  90, 1890.) 

BHraBaifa>>-Vtaw  bt  RcrBBia. 

Where,  by  oonsent  of  partleB,  the  referee  iQBpeots  the  premises  which  are  the 
subject  of  the  action,  he  may  oonstrue  the  teBtimony  addnoed  before  him  In  the 
tlsht  of  the  Information  obtained  by  the  inspeotioa,  uid  11  oaunot  be  obfeoted  that 
his  finding  is  unsupported  by  the  erldenoe. 

Appeal  from  judgment  on  report  of  referee. 

Action  No.  1  is  by  Oeorge  W.  Grouch  and  Frank  F.  Crouch  ag^nst  Max 
L.  Gutmann,  and  No.  2  Is  by  Max  Gutmann  against  Frank  P.  Grouch. 
Ifax  L.  Gutmann  is  appellant  In  both  cases. 

Argaed  before  Dwioht,  F.  J.,  and  Macohbsb  and  Corlett,  JJ. 

S.  D.  Sentl^,  for  appelant.  Fanning  A  WilUanu^  for  reapondento. 

CoRLBTT,  J.  On  the  28th  day  of  September,  1886,  John  Stracfaen,  a  mason 
and  contractor  of  the  city  of  Rochester,  entered  into  a  written  agreement  with 
Max  L.  Gutmann,  of  the  same  place,  to  build  and  finish  a  four-story  brick 
block  and  apartment-house  in  the  city  of  Rochester,  In  pursuance  of  draw- 
ings, details,  and  general  specifications  made  by  James  C.  Cutler,  an  architect. 
The  building  was  to  be  completed  by  the  Ist  day  of  April,  1887;  the  price, 
916,500,  to  be  paid  In  installments  to  the  amount  of  80  per  cent,  as  the  work 
progresaed,  and  the  balance  on  the  proper  completion  of  the  work, — payments 
only  to  be  made  on  the  architect's  certificate.  All  the  drawings  or  speciflca- 
tions  are  either  emlx)died  in,  or  referred  to  in,  the  agreement.  On  the  same 
day  John  Wadsworth  &  Son,  contractors  of  the  village  of  Brockport,  entered 
into  a  written  contract  with  John  B.  Stracben  to  construct  the  carpenter 
work  of  said  building  for  the  sum  of  (diOCX);  payments  to  be  made  as  the 
money  should  be  received  by  Strachen  from  Gutmann  on  bis  (»ntract,  and  on 
the  architect's  certiBcate.  The  drawings  and  specifications  of  the  original 
contract  were  referred  to  us  a  part  of  this.  The  job  was  to  be  fliilsbed  at  the 
same  time.  On  the  same  day  Frank  F.  Crouch  executed  a  bond  to  Strachen 
fur  96,000,  the  condition  of  which  was  that,  if  Wadsworth  &  Son  should  in 
all  things  perform  their  contract,  the  agreement  should  be  void;  otherwise  in 
full  force.  The  plaintiffs  in  No.  1  brought  the  action  to  recover  a  balance  al- 
leged to  be  due  of  81,650  on  the  $6,000  contract,  over  and  above  all  payments. 
It  is  all^^  tills  claim  was  assigned  to  the  plaintiffs  by  the  Wadsworttis. 
It  is  also  alleged  that  on  the  27th  day  of  June.  1887,  the  Wudswurths  made 
and  delivered  to  the  plaintiffs  an  order  of  which  the  following  is  a  copy: 
•*  RocHESTEH.  N.  Y.,  June  a7th,  1887.  Max  L,  Qutmann :  Please  pay  to  Q. 
W.  &  F.  P.  Crouch  sixteen  hundred  and  fifty  (1,650.00)  dollars,  and  charge 
the  same  to  our  contract.  [Signed]  John  Wadsworth  &  Son."  This  waa 
accepted  in  the  following  form:  **Aua.  6, 11:30  a.  h.  This  order  is  accepted, 
payable  out  of  any  balance  which  may  be  due  Messrs.  Wadsworth  &  Son 
when  tile  building  is  completed,  to  the  extent  at  such  unpaid  balance,  and  uo 
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more,  and  on  the  architect's  cerUflcate  only.  [Signed]  Max  L.  Gutman? 
It  is  alleged  that  tlie  order  or  paper  as  acc^>ted  was  assigned  to  tbs  plaintii 
The  defendant  denied  performance  by  Strachen  and  Wadsworth  &Son.  a 
asked  a  dismissal  of  the  complaint.  In  No.  2  the  plaintiff  seeks  to  reoo< 
the  amount  of  the  hond,  upon  the  claim  of  non-performance  by  Wadswortt: 
Son.  The  complaint  alleges  an  assignment  by  Strachen  to  the  plaintiff,  a 
further  states  Wadsworth  &  Son  did  not  perform,  and  that  thus  ^rachen  t 
prevented  from  performing.  The  answer  alleges  substantial  performan 
and  asks  a  dismissal  of  the  complaint.  Both  cases  were  referred  to  the  sa 
referee.  In  No.  1  the  referee  reported  $GS8S7  for  the  plaintiffs.  In  No 
the  complaint  was  dismissed.  Judgment  was  entered  by  the  suooeasf nl  pai 
upon  each  report,  and  the  defendant  in  No.  1  and  plaintiff  In  No.  2  mp]^ 
to  this  court. 

As  the  rights  of  all  the  parties  depend  upon  the  same  questions,  the  cai 
were  practically  tried  as  one  action,  with  a  stipulation  that  the  testimony 
one  cuse,  so  far  as  applicable,  should  apply  to  the  other.  In  No.  1  the  t^e: 
finds  the  contracts,  and  that  on  the  5th  day  of  August,  1887,  Strachen  seri 
written  notice  to  make  no  further  payments  to  Wadsworth  &  Son.  That  t 
Wadsworths  commenced  work  on  tiie  building  about  the  1st  of  Novemb 
1886,  and  on  the  1st  day  of  February,  1887,  stopped  work  at  the  instance 
the  architect,  and  also  on  account  of  inclement  weather.  At  this  time  t 
roof  was  on  the  building.  Work  was  after  that  resumed,  and  continued  no 
the  30th  day  of  July,  1887,  when  it  ceased.  A  strike  in  April  caused  a  del 
of  two  weeks,  and  there  were  some  other  delays.  That  Strachen  subst« 
tially  performed  the  work  on  his  part,  and  that  be  was  paid,  from  time 
time,  $8,500.45,  which,  with  the  86,000  contract,  and  the  amount  allowed  i 
deductions,  equaled  the  contract  price,  816,500.  The  referee  also  finds  U 
the  Wadsworths  substantially  performed  their  contract,  except  in  certain  pi 
ticulars,  in  which  they  were  guilty  of  no  willful  or  intentional  violation 
their  contract;  that  the  work  not  performed  by  the  Wadsworths  was  ot  t 
value  of  8145.  He  also  found  that,  by  arrangement,  the  defendant  furnish 
the  Wadsworths' hardware  to  the  amount  of  8293.64;  also  tile  of  the  value 
8140.50,  and  814  for  iron  pipe;  also  812  for  iron  transom  guards.  Thatth 
performed  extra  work  to  the  amount  of  8260.  That  the  walls  of  the  buildii 
settled,  affecting  the  carpenter  work,  for  which  the  Wadsworths  were  not 
blame,  it  being  due  to  the  settling  of  the  walls,  and  shrinkage.  That  the  m 
terials  furnished  by  the  Wadsworths  were  in  accordance  with  the  terms 
their  contract,  except  in  the  case  of  shelving  and  closets  and  maple  floorii 
for  the  balls,  part  of  which  was  second-rate  material.  That  the  Wadswort 
stopped  work  on  the  building  in  July,  1887,  and  did  nothing  further  upon  : 
That  at  that  time  there  were  defects  in  the  bath-room,  on  the  hard  wo 
floors,  in  piecing  casings  on  windows  in  the  rear  of  the  building,  in  defect! 
hand-rails  of  the  front  stairs,  moulding  in  some  portions  of  the  building  n 
Iwing  planed  smooth,  and  improper  painting  of  the  building  in  the  front  pai 
That  it  would  cost,  to  remedy  all  defects,  8203.  which  was  deducted  fro 
the  contract  price.  That,  after  the  Wadsworths  stopped  work,  tiie  defendai 
had  the  keys,  and  took  possession  of  the  building  on  the  2l8t  di^  of  Septec 
ber,  1887,  and  has  since  oocnpied  the  same.  That  after  April  X 1887,  Stracbi 
and  the  Wadsworths  continued  work,  with  the  knowledge  and  otmsent  of  tl 
defendant,  and  that  the  architect  visited  and  inspected  the  same,  and  mat 
various  estimates  for  layment  on  the  contract.  That  the  dafoidant  mai 
payments  up  to  the  22d  day  of  June.  That  the  payments  actually  made 
the  Wadsworths  were  $2,369.  That,  in  addition  thereto,  the  defendants 
cepted  an  order  for  $500.  That  then  should  be  added  to  the  contract  pti* 
^itt6  for  extra  woA.  That  the  deductions  to  which  the  dtfendant  was  e: 
titled  were  $293.64  for  hardware;  $148.50  for  tiling;  $36  for  iron  pip 
$439.29,  amount  of  J.  B.  Pike's  bill;  $148,  an  omission  by  eonaent  ot  dcCsa 
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ant;  S208,  cost  of  repairing  defects  not  repaired  by  Pike, — amounting  to 
$1,258.^.  which,  added  to  the  nmoant  of  payments,  made  f4,869,  leaving  a 
balance  due  on  the  contract  and  extras  of  t688.67.   The  order  of  June  27tb 
was  girento  the  plaintiff  for  lumber  which  was  furnished  to  theWadswortbs, 
and  used  In  the  erection  of  the  building.   The  plaintiff  had  requested  the 
uchitect  for  a  cerHflcate,  bat  be  had  refused  to  give  one,  and  that  such  re- 
fosal  was  unjust  and  onreasonable.   That  the  puunttfh  or  the  Wadswortbs 
did  not  receive  notice  to  complete  the  job.   That  Strachen  and  the  architect 
bad  a  settlement  on  the  8tb  day  of  August,  1887.   That  on  this  settlement  tlie 
•6,000  was  deducted  from  the  oontraet  price  of  816.500,  and  also  •1,499.55 
fordami^es  under  the  contract,  which  Included  $1,800  for  lost  time.  That 
Uie  assignment  to  the  plalntifb'was  for  a  valuable  consideration.   The  find- 
ings in  No.  2  were  sobstantlally  the  same  as  those  in  No.  1,  with  the  addi- 
tional finding  that  no  conaldenUlon  was  paid  to  Strachen  for  the  assignment 
of  said  bond.  U  was  stipulated  that  the  referee  might  Inspect  the  building, 
whidi  he  did.   It  thus  appears  that  before  the  let  day  of  August,  1887,  the 
deftedant  paid  Strachen  •8.600.45;  and  that  afterwards,  and  on  the  8th  d^y 
of  August,  a  settlement  was  made  with  falm,  the  architect  taking  part,  in 
wlilch  he  was  charged  with  •1,499.55  as  stipulated  damages  under  his  agree- 
ment, which  included  •1,300  for  ISO  days'  delay  from  April  Ist  to 'August 
8Ui.  The  •6,000  agreed  to  be  paid  to  Wadsworth  &  Son  for  carpenter  work 
was  also  deducted.  Some  payments  betoze  that  had  been  made  to  the  Wads- 
wUn.   Action  No.  1  was  brought  to  recover  the  balanoe  due  under  their 
eoQtraet.  which  had  been  assigned  to  the  phdnttfb  in  tiiat  action.   Aftn  the 
s^tlement  with  Stzaolien,  he  assiffned  the  bond  to  the  plaintiff,  who  brings 
action  No.  2  to  reoover  against  the  obligor  in  that  instrument  its  amount; 
la  other  ivwds,  an  amicalue  arrangement  waa  made  between  the  original  par- 
ties to  the  cunteact,  by  which  payment  In  full  was  made^  leas  •1,499.55.  It 
would  seem  to  have  been  a  part  of  that  arrangement  thai,  the  bond  should 
be  assigned  to  the  plaintiff  in  No.  2. 

All  controrersies  between  the  original  contractors  are  eliminated  from  the 
ease,  and  a  consideraUon  of  what  ooourred  under  the  contract,  or  whether  it 
was  perfonned,  is  only  important  aa  it  affects  the  parties  to  these  actions. 
It  must  be  assumed  that  the  stipulation  that  the  referee  inspect  the  building 
was  Intended  to  aid  him  In  weighing  the  evidenee  before  him,  as  well  as  se- 
cure the  Information  an  inspection  would  impart,  in  the  absence  of  any  lim- 
itation as  to  the  uses  which  the  referee  might  make  of  a  personal  examln»< 
tion.  In  support  of  his  Qndlngs,  he  was  not  restricted  to  whiU  he  discovered 
or  actually  viewed,  but  he  waa  at  liberty  to  construe  the  tt^timony  in  the  light 
of  the  information  thus  obtained.  In  Went  v.  JTfersted,  15  Wkly.  Dig.  M9, 
it  was  held  that  "  where,  by  consent  of  parties,  the  referee  inspects  tlie  prem- 
ises in  dispute,  his  report  must  practically  be  conclusive  on  all  those  facta 
wliich  came  within  his  observation;  the  court  cannot  tell  what  he  saw."  To 
tlie  same  effect  is  Claflin  t.  if«y«r,  75  N.  Y.  260.  The  exceptionSt  therefore, 
based  npon  the  assuutptlon  tbat  certain  findings  are  against  or  without  evl^ 
dence,  are  not  available. 

The  substantial  question  upon  which  these  appeals  depend  is  based  upon 
the  referee's  findings.  The  learned  counsel  for  the  appellant  contends  that 
those  findings  negative  the  claim  of  a  subscantflol  performance,  and  would  de- 
feat a  recovery  in  No.  1,  and  secure  a  different  result  in  No.  2.  The  case 
abowB  that  all  the  parties  treated  the  original  contract  as  so  far  completed 
that  the  defects  might  be  paid  for  by  deducting  their  cost  from  the  contract 
price.  This  waa  the  theory  upon  which  the  parties  proceeded  in  their  settle* 
ment.  If  it  should  be  claimed  that  the  expectation  of  recovering  full  dam- 
ages tm  noiHperformance  from  the  obligor  In  the  bond  was  one  of  the  ele- 
ments whteh  produced  the  settlement,  the  natural  answer  would  be  that  it 
cannot  be  assumed  on  these  appeals  that  tbe  appellant  contemplated  an  injus- 
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tice  to  the  bondsman  as  one  of  the  cOQditlons  of  settlement  between  the  { 
Ues  to  the  original  contract.  Sach  h  contention  bj  the  appellant  ouglit 
to  aid  him  in  aecuring  a  reversal.  The  findings  of  the  referee  clearly  al: 
that  the  Wadsvrorths  were  less  in  default  In  performing  than  Stracheii.  i 
that  the  omissions  on  their  part  should  be  paid  for  by  detiuctions,  as  wel 
in  the  case  of  the  original  contractor.  Aside  from  this,  the  plaintiff  in  27) 
had  no  contract  with  the  Wadsworths.  The  moment  he  dealt  with  the  o 
inal  contractor  in  settling  with  him  on  the  assumption  of  a  substantial  i 
formance,  it  must  be  treated  as  relating  to  the  whole  contract.  No  reaso] 
seen  why  he  shonid  be  allowed  to  sever  the  part  to  be  performed  hj 
Wadsworths  from  that  to  be  completed  bj  the  original  contractor.  It  wo 
involve  an  obvious  inconsistency  on  the.  part  of  the  plaintiff  in  Ko.  2  to 
sist  that  he  could  treat  the  contract  as  performed  to  a  sufBclent  extent  ai 
allow  the  defects  to  be  paid  for,  and  pay  the  contractor  the  balance,  and  t 
he  could  take  a  different  position  with  a  subcontractor  with  whom  he  bad 
contract.  The  contract,  so  far  aa  it  applies  to  the  plaintiff  in  No.  2.  was 
tire.  It  would  not  be  harmonious  or  logical  to  insist  upon  one  remedy  ai 
a  part  of  the  contract,  and  an  inconsistent  one  as  to  the  balance.  The  c 
elusions  of  the  referee,  as  a  whole,  seem  to  have  been  substantially  Just  i 
equitable,  and  the  exceptions  do  not  seem  to  warrant  a  reversal  of  eit 
Judgment.   Jndgmente  must  be  affirmed.   All  concur. 


Shitb  9.  Anderson  «t  oZ. 

{Supreme  Court,  Omeral  Term,  FlfOi  DepartmmL  Jane,  1800.) 

Babks  BiHEiKC — OmoBRS— M1BAPPBOPB11.T10N  OT  Dbpositb. 

Where  plaintiff  dellrered  moneys  to  the  president  of  a  hank  to  be  depo^ 
therein,  and  the  latter,  without  platntifl's  knowledge  or  oonseot,  deposited  ttiei 
his  own  name  as  her  attorney,  and  afterwards  unlawfoiiy  appropriatod  a  li 
put  therof  to  hie  own  nae,  the  onnk  is  liable,  sinoe  it  Isoha^ieaDlA  with  tha  kac 
edge  possesBed  by  its  president. 

Appeal  from  judgment  on  report  of  referee. 

Suit  by  Ihfary  Burrows  Smith  agtUnst  the  First  Katkmal  Bank  of  Albj 
N.  T.*  and  Henry  J.  Anderson*  as  reoeiva:.  dTudgment  for  ^alntiil 
$81,670,  from  which  defendante  appeal. 

Argoed  before  Bynasr,  P.  J.,  and  MAOOXBrat  and  Goblbtt,  JJ. 

William  if.  Coffttedlt  for  appellants.    W.  A.  Sutherland^  for  respoodi 

COBZ.ETT,  J.  The  First  National  Bank  of  Albion  was  organized  and  o 
menced  buainfss  on  the  22d  day  of  December,  1863,  at  Albion  In  the  cou 
of  Orleans.  Boawell  S.  Burrows  was  its  originator  and  first  president, 
died  In  March,  1879.  leaving  a  will  by  which  be  appointed  five  persona 
executors.  Four  qualified,  including  Albert  S.  Warner;  one  died;  two 
pointed  Warner  !q  their  place,  they  taking  no  active  part;  and,  at  the  t 
of  the  tranaaetlona  hemfter  mentioned.  Warner  was  practically  the  manag 
executor,  and  was  also  president  of  the  bank.  The  bank  continued  buaii 
until  the  2'2d  day  of  August,  1884,  when  it  closed  its  doora.  Its  presidi 
Warner,  absconded,  and  the  defendant  was  appointed  reoeirer.  On  the  ] 
day  of  March,  1884,  the  Ameriban  Loan  &  Trust  Company  of  New  York  > 
cQted  its  check  to  the  plaintiff  for  625.000,  and  delivered  it  to  Isaac  Sigi 
her  attorney.  The  check  waa  drawn  on  the  Third  National  Bank  of  1 
York,  and  was  afterwards  Indoiaed  by  the  plaintiff  through  Slgnor,  ho- at 
ney,  and  by  him  delivered  to  Warner.  Warner  Uiereupon  indorsed  the  cl 
as  follows:  "Ffty  to  0. 1^  Hutchins  or  order,  for  orilection.  A.  S.  Wabi 
President."  Hutchins  was  at  that  time  cashier  of  the  Third  National  E 
of  New  York,  and  Warner  delivered  the  check  to  him.  The  Third  Natii 
Bank  waa  the  correspondent  of  the  First  National  Bank  of  Albion.  On 
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Utb  day  of  Uareh,  1884,  the  Pirat  Natlpnal  Bank  of  Albion  charged  this 
$25,000  to  the  Third  Katlonal  Bank  in  the  foUowlugwonIs:  "Third  Kational 
Bank  of  New  York.   Amount  deposited  by  A.  S.  Warner,  R.,  $25,000.00." 
Oo  ttie  same  day.  the  First  Kntfonal  Bank  entered  upon  Its  journal  a  credit 
In  favor  of  the  plaintiff,  as  follows:  "Mary  Burrows  Smith,  proceeds  of  loan, 
$25,000.00."    The  First  Natiunal  Bank  drew  drafts  on  the  Third  National 
Bank  on  this  deposit,  of  which  $9,448.48  were  paid*  to  the  plamtiff,  leaving 
a  balance  of  $15,551.52.   Between  the  25th  day  of  March  and  the  13th  day  o£ 
August,  1884,  the  plaintiff  delivered  to  Warner,  for  deposit  in  the  First  N»- 
Uonal  Bank,  in  the  aggregate,  $14,218.03.   Warner,  without  the  knowledge 
or  eonsentof  the  plaintiff,  deposited  Bucb  moneys  in  the  First  National  Bank, 
w  with  its  New  York  correspondent,  to  the  credit  of  the  First  National  Bank, 
and  entered  the  same  upon  the  hooka  of  the  First  National  Bank  in  bis  own 
name  aa  attorney  for  the  plaintiff.   She  did  not  know,  nntil  after  the  suap^ 
sion  of  the  bank,  that  the  account  stood  in  the  name  of  Albert  8.  Warner  as 
such  attorney.   Warner,  from  time  to  time,  drew  checks  as  attorney  against 
this  account  up  to  the  time  of  the  suspension,  when  the  account  was  closed 
and  balanced  on  the  books.   Of  this  deposit  the  plaintiff  received,  fur  her  own 
benefit,  $5,583.47,  but  the  rest  was  not  used  for  her  beneQt,  or  drawn  with 
ber  knowledge  or  authority.   This  action  was  brought  by  the  plaintiff  to 
recover  these  balances.   The  answer  admittod  the  formal  allegations  in  the 
oomplalut.  denied  knowledge  snfficient  to  form  a  belief  as  to  the  balance,  and 
then  alleged.  up<»k  inf(»rmation  and  belief,  tliat  the  $25,000  charged  In  the 
eoDi|^Bt  was  in  fact  a  loan  to  Warner.   Payment  is  not  pleaded.   The  Issues 
wera  referred;  the  referee  made  his  report  in  September,  1889;  found  the 
facts  above  stated,  and  directed  judgment  for  the  plaintiff  against  the  defend- 
ant.   This  appeal  Is  from  the  judgment  entered  upon  the  repwt.   In  Moore 
T.  Tnut  Co,,  115  N.  Y.  65,  21  N.  E.  Rep.  681,  it  was  decided,  in  substance, 
that  the  plaintiff  borrowed  the  $25,000  from  the  trust  company.   The  ques- 
tion upon  this  appeal  is  whether,  upon  the  facts  found  by  the  referee  and 
the  undisputed  evidence,  the  defendant,  as  receiver.  Is  liable.   In  Holdm  v. 
Ja»A,  72  N.  Y,  286;  Village  of  Port  Jervig  v.  Bank,  96  N.  Y.  550;  CragU 
T.  Badley^  99  N.  Y.  131, 1  N.  E.  Bep.  537;  BaTtow  v.  People,  78  N.  Y.  377; 
Institute  v.  Boattcick,  92  N.  Y.  564;  and  FUhkiU  &'ao.  Imt.  v.  National 
Bank,  80  N.  Y.  162. — the  principle  was  decided,  on  various  facts,  that,  where 
a  person  occupying  the  position  of  Warner,  the  president,  receives  moneys 
which  are  deposited  in  the  bank,  bis  knowledge  will  be  treated  as  tliat  of  the 
bank,  and  it  is  liable  to  the  depositor,  even  though  the  president  misapprf^ 
priates  the  moneys.   If  Warner  had  converted  the  money  without  the  bank 
having  received  it,  or  without  credit  being  given  on  its  books,  it  would  not 
be  Hiiblc.   But,  when  its  president  receives  funds  which  go  into  the  bank,  it 
is  chargeable  with  ail  the  knowledge  possessed  by  him;  otherwise  those  dual* 
ing  with  banks  would  be  without  remedy  in  case  of  fraud  or  mis^propri^ 
tion  on  the  part  of  its  president. 

In  the  ease  at  bar  the  plaintiff  received  credit  on  the  books  of  the  bank  for 
$25,000,  and,  except  as  to  the  amount  received  by  her.  the  bnnk  or  its  presi- 
dent bad  the  benefit  of  the  moneys.  The  $14,218.08  were  deposited  iu  the 
bank.  The  fact  that  the  president,  without  the  knowledge  or  consent  of  the 
plaintiff,  credited  the  money  to  himself  as  her  attorney,  and  theu  misappr<K 
priated  the  funds,  cannot  be  urged  by  the  bank  ur  its  receiver  as  a  defense, 
for  the  reasons  above  stated.  If  by  such  a  form  of  entry  the  depositor,  as 
against  the  bank,  in  case  of  improper  entries  by  lis  president  on  its  books,  or 
a  misappropriation  by  him  of  the  moneys,  could  throw  the  loss  upon  the  de- 
positor, great  mischief  would  result.  The  innocent  depositor,  instead  of  t)<s 
bank,  would  lose  the  moneys  misappropriated  by  its  president.  No  authority 
bas  been  elted  by  the  learned  counsel  for  the  defendant  in  support  of  such  a 
^oposiUon.   In  the  nature  of  things,  the  maxim  must  apply  that,  where  one 
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of  two  innocent  parties  sust^ns  a  loss  by  the  fraud  of  a  tMrd,  It  shall  1 
upon  the  one  whose  act  has  enabled  the  fraud  to  be  committed.  Moon 
Bank,  55  N.  Y,  41-47.  The  bank  created  Us  president,  and  if.  through 
fraud,  it,  or  a  third  person,  must  siitTer,  the  maxim  protects  the  custom 
All  the  moneys  having  been  deposited,  payment  is  an  affirmative  defen 
Seward  t.  T'orrnica,  3  Hun. 220;  BrazUl  v.  laham,  12  N.T.9;  MeKyring 
Built  16  N.  T.. 297;  JTsWey  v.  Wetterrh  2  N.  T.  506;  GetTnan  v.  Bank,  23  Hi 
498^  Beyond  the  amount  admitted  to  have  been  received  by  the  plaiutifT, 
the  absence  of  the  defense  of  payment,  the  claim  that  sufficient  credit  was  i 
given  would  not  seem  to  be  available.  But  it  does  not  satisfactorily  a^p 
from  the  whole  case  that  the  referee  awarded  too  large  a  sum,  on  the  asaun 
tion  that  the  answer  was  sufficient  The  deposits  to  the  full  amount  havi 
been  proved,  it  devolved  upon  the  defendant  to  show  payment.  The 
meat  mutt  be  affirmed. 

DwxGHT,  P.  J.,  and  Macohbbr,  J.,  concur  In  result. 


Japtoat  et  al,  o.  Nast  et  al. 
{Supreme  Court,  General  Term,  Fifth  DepaiiliiMni.  Jnu,  189a) 

▲mCBHINTS— SumCISHOT  OF  ArriDAVITS. 

Defendants,  three  brother*  consUtutiog  a  firm  of  retail  dealers,  on  the  same  i 
made  a  chattel  mortgage  to  a  bank,  confoMed  judgment  la  Its  favoraiton  a  debt 
dae,  and  rode  30  miles  to  oonfefts  Judgment  in  favor  of  a  fourth  brother  fOr  a  la 
amount,  aod  under  theae  Judgments  their  goods  were  immediately  seised  on  ezt 
tlon.  Afterwards  an  attachment  was  Issued  in  favor  of  plaintiAs,  for  goodssoU 
oradit,  upon  four  affldavlta  showing  that  defendants  lukT obtained  orealtwith  tt 
by  TepresentiDg  that  the  fourth  brother,  worth  a  large  aam  of  mon^,  was  a  in 
ber  of  the  firm.  Dot  that  after  the  confessions  of  Judgment  they  asserted  that  he  1 
withdrawn  before  the  purchase;  that  when  tiie  credit  was  given  defendants  la 
themselves  to  be  insolvent,  and  failed  to  so  Inform  plaintiffs ;  that  Just  before 
judgments  defendants  bought  lai^  quantlUes  of  goods  on  credit,  and  at  the  sa 
time  shipped  over  4,000  pounds  of  merobandlae  to  various  relatives  and  friei 
EelA  sumolent  evidence  to  sustain  an  attacbment,  under  Code  Civil  Froo.  N. 
1 086.  Bubd.  S,  which  authorizes  an  attachment  when  the  debtor,  with  intent  to 
fraud  his  creditors,  has  assigned,  disposed  of,  or  secreted  bis  property,  or  ia  at 
to  do  80. 

Appeal  from  special  term,  Monroe  connty. 

Action  by  Edward  S.  Jaffray,  Howard  JafFray,  MoYlcbar,  John  R.'Woodri 
and  Charles  J.  Hatfield  against  Louis  Nast,  Samuel  M.  Nast»  and  Natl 
Nast,  doing  business  as  Nnst  Bros.   Defendants  appeal. 

Argued  before  Dwiqht.  P.  J.,  and  Corlstt,  J. 

Bakar,  SchwarU  A  Dake,  for  appellants.   D,  Jf.  Page,  for  respondenta 

OORLETT,  J.  On  the  29th  day  of  October,  1889,  the  county  judge  of  A 
ghany  county  granted  an  attachment  against  the  defendants'  proputy  in  I 
action.  In  December,  1889,  the  defendants  made  a  motion,  based  upon 
original  papers,  to  vacate  the  attachment.  It  was  heard  before  Justice  1 
OOHBER,  at  the  Monroe  special  term,  on  the  SOtli  day  of  December.  The 
plication  was  denied  on  the  ground  that  the  defendants  were  estopped.  ' 
court  did  not  consider  or  determine  the  sufficiency  of  tbeaffidavila  upon  wb 
the  attachment  was  granted.  The  defendants  appeal  from  the  order  to  1 
court 

The  following  stipulations  were  made  in  this  action,  which  are  referred 
In  the  order  denying  the  application  to  vacate  the  attachment: 

"It  is  hereby  stipulated  that,  on  filing  this  stipulation  with  the  derl 
Steuben  county,  an  order  may  be  entered  by  either  party  without  notict 
the  other  that  this  action  be  discontinued  without  costs  to  either  party, 
that  the  undertaking  herein  given  to  procure  the  injunction  order  be  cance 
without  any  claim  for  damages  on  the  part  of  the  defendants;  that  the  injt 
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Hon  order  herein,  granted  Novembi  r  2,  1889,  by  the  Honorable  Williah 
RrHSET,  and  modifled  by  him  November  9,  1B89,  whereby  the  sheriff  was 
directed  to  pay  S3.000.00  Into  court  to  abide  the  event  of  this  action;  be  va^ 
eated  withoat  prejudice  to  any  lien  which  the  plaintlflli  may  have  ander  the 
atatacfament  mentioned  in  the  complaint  herein. 

''I>ated,  Homellnille,  if.  T.,  Nov.  20,  1889. 
*'Beabd  &  Gbiffis,  Plaintiff's  Attorneys. 
"DoLSON  ft  Orctttt,  Attorneys  for  Citizens'  National  Bank. 
**Baker,  Schwartz  &  Dake,  Attorneys  for  all  other  defendants.** 

**It  is  stipulated  that  the  sheriff  of  Steuben  county  retain  the  sum  of 
$2,250.00,  part  of  the  proceeds  of  the  sale  of  the  stock  of  goods  formerly  owned 
by  Nast  Bros.,  of  Hornellsvllle,  K.  Y.,  subject  to  the  final  determination  of 
the  within  entitled  action,  wherein  an  attachment  has  heretofore  been  ob- 
tained by  the  plaintiffs  herein,  and  under  which  a  levy  was  made  upon  said 
stock.  And  it  Is  further  stipulated  that  said  sheriff  deposit  siUd  sum  of 
1^250.00,  to  hts  own  order  and  to  the  credit  of  this  action,  in  the  Citizens' 
National  Bank  or  Homellsville,  N.  T.,  and  bold  said  sum  as  aforeiakt,  ontil 
the  final  determination  of  this  action. 

*'J>aUa,  HomelUvilU,  if.  T.,  Nov.  20.  1889. 

"Beabd  &  Gbiffim,  Plaintiffs  Attorneys. 

"Baker,  Schwartz  8c  Dake,  Defendants  Attorneys.** 

After  the  attachment  the  plaintiffs  commenced  another  action  in  Us  aid  In 
enforcing  their  demand,  and  obtained  a  temporary  injunction  preventing  the 
Bale  of  the  defendants'  property  on  executions,  which  was  afterwards  modi- 
fied by  allowing  the  sale,  and  directing  the  sum  of  $3,000  of  the  proceeds  to 
be  paid  into  court  to  the  credit  of  the  action.  Afterwards  it  waa  stipulated 
that  that  action  be  discontinued. 

The  plaintiffs  were  merchants  in  the  city  of  New  York,  and  the  defendants 
were  retail  dealers  In  HornellavUle,  N.  Y.,  doing  business  under  the  firm 
name  of  Nast  Bros.  Between  the  10th  day  of  June,  1889,  and  the  24th  day 
September,  the  plaintiffs  sold  the  defendants  dry  goods  of  the  value  of  Ql,- 
862.45  on  credit,  no  part  of  which  has  been  paid.  On  the  28th  day  of  Octo- 
ber, 1889.  the  defendants  Louis  Nast  and  Samuel  N.  Nast  confessed  judg- 
ments to  their  brother,  Philip  N.  Nast.  Jr.,  for  the  sum  of  $11,622.75;  also 
executed  a  chattel  mortgage  to  the  Citizens*  National  Bank  of  Homellsville, 
to  secure  $4,032.  and  confessed  a  judgment  to  the  said  bank  of  $2,032,  to  se- 
cure a  debt  not  then  due.  Executions  were  delivered  to  the  sheriff  of  Steuben 
county  on  the  28th  day  of  October,  by  virtue  of  which  the  defendants'  stock 
was  levied  upon.  The  application  for  the  attachment  is  based  upon  allega- 
tions of  fraud,  under8ubUiviaion2of  section  636  of  theCode.i  It  was  granted 
upon  four  aCAdavits. — one  sworn  to  by  the  plaintiff  Bdward  S.  Jaflray.  on 
the  28th  day  of  October,  1889,  which  alleges  in  substance  the  sale  of  the 
amount  of  goods  above  stated,  and  that  no  part  was  paid ;  that  the  amount 
was  the  sum  above  stated,  over  and  above  all  counter-claims  and  discounts. 
The  afildavit  also  alleges  that  the  plaintiff  learned  from  the  defendants  that 
the  firm  consisted  of  Philip  and  Louis  Nast,  and  was  worth  from  twenty  to 
for^  thousand  dollars,  most  of  which  had  been  contributed  by  Pliilip;  that 
he  was  afterwards  informed  that  Philip  had  withdrawn  from  the  firm  before 
the  sale  by  the  plaintiffs,  and  that  the  other  members  had  little  or  no  prop- 
erty to  secure  the  plaintiffs.  It  also  stated  that,  during  six  weeks  before  the 
affidavit,  the  defendant  had  shipped  various  boxes  of  ^ods,  weighing  in  all 
4,000  pounds,  to  relatives  in  different  parts  of  the  state,  and  were  &us  dis- 
poaing  of  and  secreting  Uieir  property;  that  since  the  1st  of  August  the  de- 
fcodanta  bad  purchased  on  credit  goods  largely  in  ezceaa  of  what  was  required 

>Ood«  CtTll  FnxL  N.  Y.  1 686,  aubd.  8,  suthorlies  bd  attacbmeot  where  tbe  debtor, 
with  Intent  to  defimd  hi*  oradlton,  has  M^gned,  di^osed  of,  or  secreted  his  prop- 
«rtgr,  or  is  about  to  do  so. 
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In  their  business;  that  deponent's  Information  was  derived  from  Walter 
Kellog,  plaintiffs'  agent.  Kellog  also  made  an  affidavit,  sworn  to  on  the  29 
da;  of  October,  which  alleges  in  substance  the  shipping,  within  six  weeks. 
4,000  pounds  of  goods  In  packages  to  relatives.  It  then  alleges  the  oonfc 
sion  of  the  judgments  above  mentioned,  and  the  making  of  the  chattel  moi 
gage,  and  that,  when  the  goods  were  purchased  from  the  plaintiflFs,  the  d 
fendanlB  were  insolvent*  and  knew  it,  and  failed  to  inform  the  plaintiffs ;  tb 
the  Citizens'  Bank  did  not  require  the  confession  of  the  judgment,  or  t1 
making  of  the  mortgage;  that  on  the  28lh  day  of  Octotjer  the  defendants  i 
ceivpd  several  bores  4^  goads  which  they  had  purchased;  that  the  plaintiS 
through  dpponent,  demanded  from  the  defendants  that  tliey  deliver  to  t 
plaintifTs  the  goods  which  had  been  sold  by  them  to  the  defendants  on  cred 
and  shipped  on  the  19thday  of  October;  that  they  refused  to  deliver  the  sam 
that  executions  had  been  Issued  on  ^1  the  judgments,  and  the  defendant 
property  levied  upon,  which  executions  were  delivered  to  tlie  sheriff  Imn: 
diately  by  the  defendants,  upon  the  confession  of  the  judgments;  that  on  t] 
25th  day  of  October  deponent  requested  the  defendants  to  secure  the  plai 
tiffs*  claim;  they  requested  time, — until  October  29th, — and  stated  that  i 
demands  would  be  paid  as  they  matured;  that  on  the  28th  day  of  October  t. 
defendants  stated  to  deponent  that  they  would  not  payor  secure  the  plai 
tiffs'  demand,  and  refused  to  do  so;  that  the  defendants  storpd  goods  in  the 
cellar,  which  they  would  not  have  done  if  they  were  intended  fur  use  in  tb€ 
bnsiness;  that  two  of  the  defendants,  XiOuis  Nast  and  Samuel  N.  Xast,  < 
the  28th  day  of  October,  went  20  miles  to  confess  said  judgments,  and  hiri 
the  deputy-sheriff  to  take  them  that  distance;  that  immediately  after  the  d 
livery  of  the  executions  they  caused  goods  to  be  taken  to  their  store,  whii 
they  had  purchased  on  credit  about  the  26th  day  of  October;  that  the  jud, 
ments  were  confessed  to  defraud  creditors.  Mayer  Hoffman,  In  his  aflSdav 
sworn  to  on  the  29th  day  of  October,  states  that,  on  the  24th  of  the  sau 
month,  the  defendants  bought  considerable  goods  In  New  York.  Irwi 
Wright,  by  affidavit  sworn  to  on  the  same  day,  states  he  was  in  the  empli 
of  the  defendants  Louis  Nast  and  Samuel  Nast;  that  when  he  would  lea^ 
the  store  no  goods  would  be  packed,  but  In  the  morning  be  would  find  gooi 
packed  in  boxes  three  feet  square,  and  they  would  be  sent  away  by  a  cai 
man. 

The  stipulation  places  the  money  secured  by  the  attachment  under  the  co 
trol  of  the  court,  so  that  practically  the  rights  of  the  parties  to  the  mone; 
are  not  involved  in  this  appeal;  but  the  learned  counsel  for  tbe  appellant  i. 
slsts  that,  inasmuch  as  the  attachment  is  baaed  upon  fteud,  the  defendan 
have  a  right  to  be  vindicated  from  the  imputations  Involved  in  this  char) 
by  setting  aside  the  attachment.  If  the  affidavits  were  insufficient,  and  th 
the  stipulations  are  no  estoppels,  As  the  facts  in  each  case  materially  diffe 
the  numerous  decisions  shed  but  little  light  on  this  controversy.  Each  ca 
must  be  disposed  of  upon  its  own  facts,  interpreted  by  the  general  rule  of  la 
on  the  subject.  In  White  v.  Reichert,  14  Wkly.  Dig.  285,  it  was  held  th 
an  affidavit  made  by  one  partner  of  a  firm,  stating  that  a  certain  sum  w 
due  on  a  contract,  together  with  an  affidavit  of  the  other  partner,  statii 
that  the  defendant's  stock  had  decreased  at  a  more  rapid  rate  than  could 
accounted  for  by  his  legitimate  business,  was  sufficient  to  uphold  a  warra 
of  attachment,  granted  on  the  ground  that  tbe  defendant  was  disposing 
his  property  with  intent  to  defraud  his  creditors,  in  the  absence  of  opposii 
affidavits  on  the  part  of  the  defendant.  The  above  case  is  quoted  with  a 
proval,  and  the  rule  reaffirmed  in  this  department.  In  Frankel  t.  Says^ 
Wkly.  Dig.  417.  To  the  same  effect  in  Bamhurget  v.  Moeller,  4  N.  T.  E 
Bep.  447. 

The  affidavits  upon  which  the  attachment  was  Issued  show  circumstanc 
strcmgly  tending  to  establlah  fraud,  in  the  absence  of  any  explanatkm  on  t 
part  of  the  defendants.   All  the  facta  were  peenliarly  within  their  knowledj 
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Md  whm,  Instoad  ot  basing  th«  notlmi  to  vacate  upon  aiBdaTlta.  thegr  saw 
fit  to  test  on  tbow  apon  wbleh  Uw  atta^unent  was  granted,  all  legitimate 
deduQtLonB  and  Inferenoea  must  be  oonstraed  against  ttketn.  The  large  pur- 
ffcaiiw  on  credit  Juat  before  the  confession  of  judgment  and  the  malting  of  the 
dtattel  mortgHge,  Uie  confeasifui  of  judgments  to  a  brother,  the  causing  of 
axecntieoa  to  tra  isaued  b7  the  defendants,  the  distance  they  traveled  to  ae* 
compUsh  that  resolt.  the  promise  a  few  days  before  to  paj  all  oliligationa  as 
tbej  matured,  with  a  change  of  front  as  soon  as  they  bad  effectually  placed 
the  property  out  of  the  reach  of  creditors,  incloding  a  atoring  of  goods  in  the 
celiw,  aed  the  mysterious  and  nnbnsiness-like  manner  in  which  goods  were 
boxed  and  sent  away,  in  connection  with  the  otlier  circumstanoes  stated  in 
the  affidavits,  in  the  afaeenoe  of  explanations  on  the  part  of  the  defendant, 
larnisb  cogent  evidence  of  intent  to  defniad.  The  imprsesion  conveyed  by 
the  dedEndants  of  there  being  a  strong  member  of  the  Brm.  in  connection 
with  the  aebseqnent  assotion  that  he  mid  ceased  to  be  a  parUier  before  the 

enintifls'  goods  woto  purdwaed,  is  also  suggestive.  BlaA*  v.  Samhard,  8 
UB,  897.  A  fraudulent  disposition  of  property  avoids  the  credit  upon  which 
Ibegoods  are  purchased.  Arnold  v.  Shapiro^  2Q  Hon, 478.  But  in  this  ease 
It  does  not  appear  that  the  credit  had  not  expired  when  the  attachment  was  is- 
sued. ITawton  v.  IFoIm,  S  Bob.  (N.  Y.)  458;  .^on»  v.  FotoUr*  87  How.  Fr. 
104;  Bank  v.  Valain,  44  Hnn,  85.  A  confession  of  jadgmeat  upon  a  j<rint 
indebtedneas  1^  a  part  of  the  monbers  of  the  firm  would  operate  as  a  ftaud 
ipon  the  partnership  creditoxs.  Menagh  v.  Whitwai,  68  K.  T.  146.  The 
proof  aathorlied  ttie  iasoing  ci  the  attachmrat.  It  Is  unneessiaiy  to  consider 
the  question  of  estoppel. 
The  order  appealed  from  must  be  affirmed. 


Skelt  o.  Shaffeb. 
(Supreme  Court,  Oenmxl  Term,  Fourth  Department.  VUj  %  UBBl) 

AmUI<— WbIOHT  AXD  SomciBITCT  OV  EnSBItOB. 

In  an  aetliim  for  the  dlversiwi  of  •orteoewater.  sveMHofcforplstaitiffoneimlliat- 
liiC  evUeaes  wiU  not  bs  diefeniiMd,  though  Uie  endaaoe  ef  plalirttff  hiaanU  wm 
as  faU  and  oonolQdTe  as  it  mloht  have  oeen,  it  amnariog  that  on  nravions  trials, 
when  the  Jury  agreed,  the  vBrdlct  waa  for  plalntUI,  and  that  the  last  trial  oooorred 
IB  years  smoe. 

Appeal  from  special  term,  Tompkins  county. 

Action  by  Obed  A.  Seely  against  Amos  D.  Shaffer.  Judgment  waa  glT«D 
tei^ntiff,  and  defendant  appeals. 

Ajgued  before  Habdin.  F.  J.,  and  Mabtih  and  MsavriN,  JJ. 

Simeon  Bmith  and  PndertcH  Collint  for  aj^ellant.  Jfofmis  Zyon,  for  se- 
•pendent. 

Mabtih,  J.  When  the  subject  of  this  action  arose,  the  plalntlCF  and  de- 
fendant were  owners  of  adjoining  premises  situated  in  the  town  of  Newfield, 
Tompkins  county,  N.  Y.  The  farms  of  both  were  on  the  east  side  of  a  public 
highway,  which  rnn  north  and  south.  The  defendant's  farm  was  higher  than 
the  plaintiff's.  The  action  was  for  damages  for  the  defendant's  having 
wrongrally  collected,  diverted,  and  discharged  water  upon  the  plaintiff's  hrm. 
The  plaintifC  claimed  ihnt  the  defendant  obstructed  the  sluices  across  the 
highway,  and  destroyed  the  headings  that  turned  the  water  into  them,  and 
thus  cansed  the  water  which  flowed  from  the  lands  west  ot  the  hlgliway  to 
accumulate  and  run  duwn  on  tliat  side  until  it  reached  a  point  opposite  the 
plaintiff's  farm,  when  it  was  discharged  through  a  sluice  or  culvert  onto  tlie 
fdaintifl's  land.  The  plaintiff  also  claimed  that  a  stream  known  as  "Baker's 
Creek"  ran  onto  the  defendant's  farm  for  some  considerable  distance,  and 
^n  disappeared  from  the  surface  of  the  ground,  but  appeared  again  od  the 
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defeiidaat*8  premises  In  the  form  of  a  marsh  or  Bwamp;  that  the  d^endat 
BO  drained  or  ditobed  this  swamp  or  marsh  aa  to  cast  the  waters  tberefron 
which  Incladed  the  waters  of  Baker's  creek,  upon  the  plaintiff's  land,  in 
manner  and  to  an  extent  different  and  greater  than  the  natural  flow  tbereo 
The  platDtiff  likewise  claimed  that  his  farm  was  greatly  injured  by  reason  ( 
sncb  wrongful  acts  of  the  defeadant,  and  that  he  sustained  substantliU  dan 
age.  These  claims  of  the  plaintiff  were  denied  by  the  defendant.  Much  ev 
denoe  was  given  upon  the  issues  thus  made.  The  eTidence  thereon  was  eoi 
llicting.   The  jury  found  for  the  plaintiff. 

While  it  must  be  admitted  that  the  plalntitr'a  evidence  npni  tbe  fiist  braoc 
at  the  case  was  not  as  full  and  contmisive  as  might  well  be  desired,  atiU  v 
^nk  it  was  sufficient  to  justify  the  court  in  submitting  that  branch  of  tl 
case  to  the  jury.  It  may,  perhaps,  be  properly  observed,  in  passing,  that  th 
ease  has  been  three  times  tried  before  a  fury;  and  upon  each  tri^,  when  tl 
Jury  have  agreed,  its  verdict  has  been  for  the  plaintiff.  Moreover,  the  la 
trial  occurred  more  than  15  years  since;  and  a  new  trial,  under  such  clrenn 
stanoee,  should  not  be  baatlly  or  improvidently  granted,  and  the  parties  i 
quired  to  retry  the  case  under  the  embarrassment  that  must  necessnrily  arl 
finnn  death  or  the  frailty  of  human  recollection.  We  think  the  verdict  wi 
fairly  sustained  by  the  evidence,  luid  that  under  the  circumstances  it  ougl 
not  to  be  disturbed,  unless  there  was  some  error  In  the  charge  or  rulings  ( 
the  trial.  The  ehar^  of  the  learned  trial  judge  contained  a  clear,  full,  ai 
impartial  statement  of  the  evidence,  and  an  accurate  and  plain  expositit 
of  the  law  applicable  to  the  questions  involved,  and  we  have  found  no  val 
exception  to  it.  The  aiqjellant,  however,  claims  that  the  case  was  su 
mitted  to  the  jury  upon  an  erroneous  theory,  and  hence  the  judgmmt  ahou 
be  reversed,  although  no  proper  exception  was  taken.  **  When  a  case  has  bej 
submitted  at  circuit  to  a  jury  upon  a  tbeoiy  which  la  whtdly  erroneons*  U 
general  t^ni  has  power,  and  it  is  its  duty,  to  grant  a  new  trial  because  of  ti 
erroneoiw  instruction,  though  an  exception  was  not  taken."  Whittaker 
Canal  Co,t  8  K.  Y.  Supp.  576,  and  cases  dted  in  opinion.  In  this  caae  i 
find  no  occasion  for  the  application  of  that  rule.  We  think  the  caae  was  sn 
mitted  upon  a  correct  theory,  and  tltat  the  legal  principles  apjdted  on  the  tri 
in  the  submission  of  tbe  case  to  the  jury  are  well  sustained  by  the  anthoritii 
Vemum  v.  WTteder,  35  Hun.  53,  affirmed  22  N.  E.  Bep.  1182;  ifiteAeU 
SaUroad  Co.,  36  Hun,  177;  iforon  v.  J/oCteanu,  68  Barb.  185;  Ifoonan 
City  of  Albany,  79  N.  T.  470.  We  have  abK)  examined  tbe  various  ruliuj 
on  the  reception  and  rejection  of  evidence  to  which  onr  attention  has  bei 
called  by  the  appellant,  but  have  found  none  that  would  justify  a  revwsal 
Uie  judgment,  or  tluit  we  think  requires  special  diBcussion.  Judgmental 
order  affirmed,  with  costs.  All  concur. 


HOUCBS  e.  ROPEB  «t  oZ. 
(Supreme  Court,  General  Term,  Fourth  Department^  Umj  %,  1890.) 

1.  NBOOnABLB  INSTRUMBNTB — EZEOUTIOIf — FORGERT. 

In  so  action  upon  a  note  purporting  to  bare  been  exeeated  to  platDtiff  hy  defei 
ante*  intestate,  and  to  be  payable  after  inteatate's  death,  it  i^eared  that  pl^nl 
was  a  nephew  of  the  intestate,  that  he  bad  no  property,  ababad  bad  no  nvslnt 
transactions  with  intestate  of  any  significance.  Experts  testified  against  the  gt 
uineness  of  tbe  sl^ature  to  tbe  note  after  comparison  with  known  signataras.  t 
other  witnesses  gave  contradictory  testimony  after  a  similar  comparison,  and 
was  shown  that  plaintiff's  father  bad  been  in  partnenUp  with  inteatate.  He. 
that  a  decision  against  the  defease  of  forgery  would  not  be  dlstnrbed. 
New  Trui^Nbwi.t-Di8cotbrxi>  Evidescb. 

On  conflictlDg  evidecce,  tbe  jury  found  against  defendant  on  tbe  iosnes  of  fi 
gery,  duress,  and  do  consideration.  Affidavits  supporting  a  motkfn  for  a  new  tr 
on  tbe  ground  of  newly-discovered  evidence  were  to  the  effect  that,  at  wloom  X 
time  and  subsequrat  to  tbe  date  of  the  note  sued  on,  the  intestate.  In  the  preseu 
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flf  plaintiff,  told  ■evsral  persons  thst  he  did  not  owe  »  dollar,  and  tbat  he  intended 
tw  hit  property  ahonld  go  to  his  only  child,  and  tbat  plaintiff  did  not  dissent  from 
ndi  atanuoent.  Other  evidenoe  to  be  adduced  waa  to  the  effect  that,  afterthedate 
of  the  note,  plaintiff  had  said  that  Us  uncle  was  gaiitg  to  leave  htm  a  present  when 
be^ed.  ApaparwasalsodlsoovBTedafterthetiwhearingadatepriortotbedate 
of  the  note,  and  IndJoi^ug  a  settlement  of  all  tranaaotlons  between  the  intestate 
and jdalDtlffa  UXbae.  field,  that  the  moUon  alionld  have  been  granted.  H*Brar, 

J.,  dbMBtiBg. 

fL  Bams— AprxjCATioH. 

Under  Code  Civil  Proo.  N.  Y.  %  1006,  providing  that  entry,  ooUeotlon,  or  other  en- 
fOroement  of  a  Judgment  does  not  piejadioe  a  snbaequent  motion  for  a  new  trial, 
sod)  a  motion  does  not  oome  too  late,  where  the  Judgment  Is  entered  on  tbe  Stth 
day  of  Jane,  the  case  Is  settled  and  filed  and  notice  of  the  motion  semd  In  the 
ftdlowlng  September,  and  the  motion  Is  beard  m  the  lat  of  Ootober. . 

Appeal  from  special  term,  Tioga  county. 

Action  bj  Jerome  D.  Holmes  against  William  E.  Roper  and  Eliza  W.  Ro- 
per, administratorst  etc.,  of  Job  Holmes,  deceased.  An  appeal  was  taken 
from  a  judgment  entered  against  defendants  on  the  29tli  day  of  June,  1889, 
in  Tioga  county,  for  92,427.84;  also  from  an  order  conllrming  the  referee's 
report  entered  In  said  county  on  the  28tb  day  of  Jane,  1889.  There  was  also 
an  appeal  from  an  order  denying  a  motion  for  a  new  trial  on  tbe  ground  (tf 
newly-discovered  evidence  granted  at  the  special  term  in  Tioga  on  the  Ist  of 
October.  1889,  and  entered  on  the  15th  of  November.  1889.  Tbe  plaintiff 
presented  a  claim  against  the  administrators  of  Job  Holmes,  based  upon  an 
instrument  of  which  tbe  following  is  a  copy:  "42,000.  Camdob.  September 
14, 1885.  For  value  received,  I  promise  to  pay  Jerome  D.  Holmes  two  thou- 
sand dollars,  thirty  days  after  my  death.  Job  Holmes."  Tbe  claim  was  re- 
jected by  the  administrators.  An  agreement  to  refer  was  entered  Into  hy  the 
parties,  approved  by  tbe  surrogate  of  Tioga  county,  September  4, 1888.  Tbe 
reference  was  executed,  and  the  referee  made  «  report  on  the  lOth  of  Hay, 
I889.  In  wbicb  he  found  that  the  deceased  made  his  certain  promissory  note, 
(befoff  the  one  described  in  the  claim,)  and  delivered  said  promissory  note  to 
the  {&intiff.  and  '*that  said  note  was  so  given  by  said  Job  Holmes  to  said  Je- 
rome B.  Holmes  for  a  good  and  valuable  oonsIdenUion;''  and  the  referee  also 
found  "that  there  was  no  andue  influence,  fraud,  or  duress  practiced  or  used 
by  any  person  upon  the  said  Job  Holmes,  in  obtaining  from  him  the  said  note, 
or  the  giving  or  making  of  the  same,  and  tbat  the  making  and  delivering  of 
the  same  was  the  free  act  and  deed  of  said  Job  Holmes,  and  that  tbe  signa- 
ture thereto  Is  tbe  genuine  signature  of  said  Job  Holmes;  that  the  said  note 
became  due  on  the  10th  day  of  August.  1887,  and  remains  unpaid."  In  his 
oonelusioD  of  law  he  found  the  pJaintUt  was  entitled  to  recover,  and  he  or- 
dered Judgment  for  the  amount  of  the  note,  **  besides  his  reasonable  and  law- 
ful disbursements  In  this  action." 

Code  Civil  Free.  N.  Y.  §  1005.  provides  that  entry*  collection,  or  other  en- 
forcement ot  a  Judgment  does  not  prejudice  a  subsequent  motion  for  a  new 
trial. 

Argued  before  Habdin,  F.  J.,  and  Mabtin  and  Uebwzm,  JJ. 
Simetm  Smitht  for  appellants.  Mead  A  Darroto,  for  respondent. 

Habikeh,  p.  J.  Having  carefully  examined  tbe  evidence  foand  In  the 
peaM)oc>k  relating  to  tbe  merits  isl  the  eontroveny  had  before  tbe  referee,  we 
find  that  tbe  evidence  la  very  conflicting.  Defendants,  upon  the  trial  bi^ore 
the  rtfereo»  resisted  the  claim  of  the  plaintiff  on  the  following  grounds: 
Fir»U  that  the  note  was  a  forgery;  second,  that,  if  the  note  was  as  a  matter 
of  fisot  signed  by  Job  Holmes,  bis  signature  was  procured  under  dnrees  and 
fraud;  third,  tbat  the  note  was  void,  and  was  without  consideration. 

I.  By  the  evideuoe  it  iqipeais  tbat  Job  Holmes  died  July  7, 1887,  at  about  tbe 
age  vd  70  years;  that  be  had  been  aiflicted  with  paralysis,  and  for  some  years 
before  hie  death  was  quite  infirm.  He  died  Inteetate,  leaving  him  surviving 
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his  only  child,  Eliza  Iloper.  who  was  hia  only  heir;  his  wife  had  died  several 
years  before  his  death.  At  the  time  of  his  death  he  owned  real  estate  worth 
about  65,000,  and  be  left  about  82,S00  in  personal  estate.  He  had  for  a  num- 
ber of  years  been  in  partnership  with  his  brother  Bufua  Holmes,  who  Is  the 
father  of  the  plaintiff.  Several  settlements  had  been  had  between  the  intes- 
tate and  bis  brother  Eufus.  Ko  business  transactions  of  anysigniflcanoe  liad 
ever  talEen  place  between  the  plaintiff  and  the  intestate.  The  plaiotiff  was  an 
invalid  to  some  extent,  and  possessed  of  no  property.  The  body  of  the  note 
was  in  the  pIiiintifF's  hand-writing.  Xo  witness  was  produced  upon  the  trial 
who  saw  the  intestate  sign  the  same.  Plaintiff  produced  &ever:il  witnesses, 
who  gave  testimony  tending  to  support  the  <dalm  nude  by  the  plaintiff.  Sev- 
eral witnesses  expressed  the  opinion  that  the  signature  upon  the  note  was  tliat 
of  the  intestate,  and  some  of  ttie  witnesses  made  comparison  of  the  signature 
upon  the  note  with  signatures  upon  other  papers  confessedly  executed  by  the 
Intestate.  To  confront  the  testimony  of  the  pltdntiff,  several  witnesses  were 
called  on  the  part  of  the  defendants,  wlio  gave  testimony  tending  to  indicate 
that  the  signature  to  the  note  was  not  the  genuine  signature  of  the  Intestate, 
and  that  the  note  was  without  consideration.  Among  the  witnesses  called  by 
the  defendants  was  lir.  Ames,  **the  pen  artist,**  who  examined  the  signature 
carefully,  and  compared  the  same  with  the  signature  upon  papers  confessedly 
genuine,  and  he  pointed  out  the  dissimilarities  in  the  features  of  the  signi^ 
ture  in  question  with  those  upon  papers  confeaaedly  executed  by  the  Intestate, 
and  he  concluded  his  testimony  In  language  following:  "Taking  ail  these  into 
consideration,  to  mj  mind  it  presents  an  array  at  fa^  that  makes  it  Impos- 
sible that,  at  that  time,  Mr.  Holmes  made  that  signature.  I  do  not  Mieve  it 
Is  his.**  While  the  referee  was  called  upon  to  determine  whether  or  not  the 
signature  was  genuine  upon  the  conflicting  evidence,  and  it  may  not  be  said 
that  his  Qnding  Is  against  the  weight  of  evidence,  itlU  a  carefol  perusal  of  all 
the  evidence  found  In  tlie  appeal-lwok  bus  left  some  doubt  upon  our  minds  as 
to  whether  or  not.  If  the  question  were  now  an  original  one,  we  slioold  reach 
the  same  concloslon  stated  by  ttie  referee.  Howerer.  under  all  the  drcon- 
stances,  with  due  consideration  of  all  the  evidence  found  in  the  am>eal-book, 
giving  to  the  report  of  the  referee  such  Infinence  as  It  justly  should  receive 
in  reviewing  the  evidence,  we  do  not  feel  at  liberty  to  reverse  the  Jadgnnnt 
on  the  ground  that  the  report  of  the  referee  is  against  the  pr^wnderance  of 
evidence. 

2.  We  have  looked  at  the  exceptions  taken  during  the  trial,  and  wt  And  no 
error  presented  1^  them  calling  for  a  disturbance  of  the  report  of  the  referee. 
It  therefore  follows  that  the  KppeeA  from  the  judgment  and  the  order  ttf  con- 
flrmatlon  of  the  same  must  be  permitted  to  stand. 

3.  We  are  of  tbe  opinion  ttiat  the  court  at  spedal  term  had  power,  upon 
hearing  the  motion  for  a  new  trial  on  newly-discovered  eridence,  to  grant  tbe 
same,  notwithstanding  a  judgment  had  been  entered.  Code  C^rll  Froc. 
S  1005;  Traaey  v.  AUmyer,  46  N.  T.  698.  In  VUher  v.  Conoln.  35  Hun,  253, 
the  motion  for  a  new  trial  was  h^d  properly  refused  because  of  the  laches  of 
the  moving  party.  In  the  opinion  In  that  case  it  is  stated,  "more  than  four 
years  elapsed  from  the  time  of  the  entry  of  the  judgment  to  the  making  of 
this  motion,**  and  upon  this  ground  the  decision  seems  to  have  been  placed. 
No  reference  Is  made  in  the  case  to  Traaej/  v.  Altmyer,  supra,  or  to  section 
1005  of  the  Code  of  Civil  Procedure.  In  the  case  in  hand  Uie  motion  for  a  new 
trial  seems  to  have  been  made  with  considerable  celerity.  Undo'  the  estab* 
lishod  practice,  It  could  not  l>e  heard  except  upon  a  case  prepared  and  settled, 
containing  all  tbe  evidence  given  upon  the  trial.  People  v.  Snpertor  Cour', 
10  Wend.  286;  Sproul  v.  Insurance  Co.,  1  Lans.  71;  Toung  r.  Cuddy.  '2i 
Hun,  25a 

The  case  was  settled  and  filed  on  the  6tfa  of  September,  and  the  notice  of 
motion  bears  dale  September  21,  and  It  was  served  on  the  2Sd  of  September, 
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1889.  and  the  motion  was  heard  on  the  1st  of  October,  1889.         think  the 
defendants  are  not  chargeable  with  laches  in  making  the  motion.   We  must 
therefore  proceed  to  consider  the  merits  of  the  motion.   It  was  made  upon  18 
affidavits.   Several  of  the  affiants  take  buck  or  modify  or  explain  the  state- 
ments found  in  their  affidavits  read  in  support  of  the  motion.   However,  the 
statements  of  several  of  the  affiants  are  not  disputed,  except  hy  the  affidavit 
of  the  plaintiCr.   Starkweather  states  In  his  affidavit  "that,  in  the  fall  of  the 
year  1885,  he  was  In  the  village  of  Candor  one  day,  and  sitting  on  the  stoop 
of  the  Allen  Hotel,  when  he  saw  Job  Holmes  and  Ms  nephew,  Jerome  D. 
Holmes,  coming  down  the  walk  towards  him.   Job  Holmes  came  up  and 
shook  hands  with  deponent,  and  sat  down  near  him;  his  nephew,  Jerome, 
sitting  down  near  him,  and  within  hearing  distance.   Job  Holmes  then  said 
to  deponent :  •  Charles,  how  are  you  getting  along  now  days?*   I  said,  •  First 
rate.'  He  then  aafd:  *  Yon  are  getting  out  of  debt;  yon  have  a  good  farm 
and  a  good  team.*  I  then  replied:  •  I  calculate  to  keep  so;  this  trading  busi- 
ness does  not  pay.'  He  then  said:  *I  liave  quit  trading  and  doing  business. 
I  bnve  got  enough  to  keep  me  as  long  as  I  live,  it  I  take  care  of  It.   1  dont 
care  to  have  any  more.   I  have  only  one  child,  and  she  will  get  what  I  hiiye 
vrhen  I  am  done  with  It.   I  owe  no  man  a  dollar  in  this  world,  and  no  man 
holds  any  papers  against  me.  I  haven't  but  aUttle  while  to  live,  anyhow,  and 
I  propose  to  keep  my  business  In  a  snug  shape.'   *   «   *   Deponent  further 
says  that  said  Jerome  did  not  dissent  from  any  statement  made  by  his  unde 
in  his  hearing  and  presence."  Peter  Herdic  states  a  simitar  conversation.  In 
sabetance,  to  that  detailed  by  Starkweather,  and  adds:  "This  conversation 
was  held  on  the  hotel  stoopin  Candor,  in  the  presence  and  hearing  of  Jerome 
D.  Holmes."  Edward  J.  Wright  states  that  on  the  16th  day  of  September, 
1885*  he  heard  a  conversation  in  which  Job  Holmes  stated  that  **  he  was  out  of 
debt,  and  that  no  man  had  his  name  on  paper,  and  what  there  vras  left  of 
his  property  after  he  was  through  with  it  would  go  to  his  only  hair,  his  daugh- 
ter, and  tliat  Jerome  T>.  Holmes  was  sitting  a  few  feet  distant,  and  in  hear- 
ing distance,  during  the  conversation,  and  made  no  dissension  from  what  was 
said."  Daniel  Joy  states  that  in  May,  1885,  he  had  a  conversation  with  Jdb 
Holmes,  in  which  he  stated  "he  owed  no  man  a  dollar,  and  no  man  had  his 
name  on  a  note  or  paper  of  any  kind  that  he  knew  of.   The  above  conversa- 
tion took  place  in  the  presence  of  a  young  man,  whom  Job  Holmes  Intro- 
duced to  deponent  as  Kufus  Holmes*  son,  and  whose  name  deponent  nnder- 
Btands  to  be  Jerome  D.Holmes.*'  Luther  Roper  states  a  conversation  had 
with  Job  Holmes  "in  the  presence  and  hearing  of  Jerome  D.  Holmes,"  in 
wh  ich  he  st:ited  that  he  was  "all  out  of  debt,  with  the  exception  of  a  little  store 
bill*  or  such  a  matter.  **  W.  H.  Decker  states  in  his  affidavit  a  conversation 
which  he  held  with  the  plaintiff  In  respect  to  his  uncle  Job,  in  which  the 
plaintiff  commnnlcated  to  the  affiant  that  his  uncle  "  was  going  to  leave  him  a 
liaDdsome  present  when  he  died;  that  similar  statements  were  made  to  de* 
ponent  at  other  times,  and  as  late  as  the  rear  1886."  William  Baker  details  a 
conversation  somewhat  similar  which  he  held  with  the  plaintiff. 

All  these  statements  made  would,  if  given  in  evidence,  bear  directly  upon 
tbe  vital  Issups  passed  upon  at  the  hearing.  What  influence  would  they  have 
in  the  determination  of  the  principal  questions  involved  in  the  controversy? 
It  is  not  easy  to  determine  thut  this  newly-discovered  evidence.  If  given  upon 
a  new  trial,  would  surely  produce  a  different  result.  We  do  not  overlook  the 
circumstance  that  the  plaintiff  in  opposing  the  motion  rend  his  affidavit  con- 
tradicting and  explaining  the  statements  found  in  the  affidavits  from  which 
quotations  have  been  made.  It  Is  not  usual  to  determine  upon  conflicting 
affi(1:ivitsan  important  question  of  fact  which  enters  into  the  determinfition 
of  tlie  vital  Issues  between  litigating  parties.  Of  course.  If  we  were  to  give 
full  credence  to  the  affidavit  of  the  plaintiff,  little  weight  or  force  would  re- 
main In  the  affidavits  to  which  we  have  referred.    Whether  the  affiants  affirm 
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Itw  trntb,  or  the  plaintiff  oorreotly  states  in  his  affidavit  the  tacts  la  resj 
to  SQoh  oonvwsatlonst  can  better  be  determined  after  the  affiants  have  li 
examined  and  cross-examined,  and  the  plaintiff  has  lieen  examined 
oxoss-examlned;  therefore  we  should  not  indipate  whether  the  affiants  or 
plaintiff  are  entitled  to  credence.  In  the  affl^Tit  of  W.  E.  Boper,  it  appi 
that  after  the  trial  hn  dlscoTered  a  paper  hearing  date  August  9,  1^ 
the  hoQse  of  the  deceased,  behind  the  desk,  signed  by  Ruf  ns  Holmes,  i 
eating  a  settlement  of  all  matters  between  him  and  the  intestate.  The 
sence  of  that  paper  seems  to  1>e  satisfactorily  accounted  for,  and  the  One 
thereof  after  the  trial  saUsfiutorily  explained.  Because  of  the  severe  ( 
flict  in  the  evidence  given  upon  the  trial  upon  the  main  issnes.  It  is  very 
Acult  to  say  jnst  what  influence  the  newly-discovered  evidence  will  li 
apon  a  fresh  hearing  of  the  issues.  After  some  considerable  reflection, 
with  a  d^ree  of  hesitation,  we  have  Anally  reached  the  conclusion 
the  rule  stated  in  Plat*  Co,  v.  Barday,  48  Hun,  54,  should  be  applied  to 
case  before  us.  In  deciding  that  case,  the  court  in  the  first  department 
served:  "What  the  effect  of  the  testimony  of  these  witnesses  might  be  u 
another  trial  of  the  action  cannot  certainly  now.be  determined.  It  preser 
controverted  case,  in  which  the  Jury  might  adopt  eitlier  view.  There 
probability  certainly  that  they  would  consider  the  case  of  Uie  plaintiff  n 
out  rather  than  that  the  defense  of  the  defendant  was  proved.  And  in 
state  of  the  evidence  it  will  be  a  matter  of  propriety  and  Justice  to  sabmll 
case  to  the  hearing  and  decision  of  another  jury."  TTe  think  the  rule  I 
stated  is  more  satisfactory  than  the  rale  announced  in  Behren»  v.  Bloom,  \ 
T.  Supp.  551,  by  a  special  term  of  the  city  court,  to  the  effect  that  the  " 
evidence  is  not  of  that  controlling  character  which  carries  with  It  the  b 
that  its  presentation  at  the  trial  would  necessarily  change  the  result.**  Ir 
Barday  Case  the  court  further  olxserved:  "There  Is  certainly  no  justic 
subjecting  a  person  to  what  is  really  an  unfounded  claim,  or  for  preven 
him  from  maintaining  an  equally  well-founded  defense,  because  the  evidi 
discovered  by  him  by  which  that  can  be  done  may  be  of  the  same  qualit 
description  as  that  given  upon  the  trial  in  wliicb  he  has  heen  defeated." 
are  of  the  opinion  that  the  motion  for  a  new  trial  should  prevail;  thed 
denying  the  same  should  be  reversed;  and  an  order  entered  setting  aside 
report  of  the  referee,  and  the  order  of  conflrmation  and  the  judgment  ent 
thereon,  and  directing  a  new  trial  on  the  payment  by  the  defendants,  wi 
20  days,  of  the  costs  allowed  by  the  order  and  in  the  judf^ment;  but,  if  i 
costs  shall  not  be  paid  or  tendered  within  that  time,  then  the  motion  wU 
denied,  and  the  order  affirmed,  with  costs.  Order  reversed,  and  order  (tf 
flrmation  and  judgment  thereon  set  aside,  and  a  new  trial  directed  b^on 
other  referee,  on  the  payment  by  the  defendant  within  2U  days  of  the  < 
allowed  by  the  order  and  in  the  judgment,  and  costs  of  the  appeal  Iwforc 
tice  of  argument,  and  in  default  of  such  payment  the  order  denying  the 
tion  for  a  new  trial  will  be  affirmed,  with  costs,  and  the  judgment  and  oi 
affirmed,  with  costs. 

Merwin,  J.,  {concurring  in  result.)  One  of  tlie  defenses  urged  at  the 
to  the  note  in  suit  was  that  it  was  without  consideration,  and  merely  a 
The  form  of  the  note,  it  being  payable  30  days  after  death  of  the  maker, 
not  negotiable  or  on  interest,  cast  doubt  upon  the  existence  of  a  valuable 
sideration.  A  loan  is  not  usually  secured  or  a  debt  paid  in  that  way. 
cededly,  the  plaintiff,  the  payee,  paid  nothing.  It  was,  however,  clalme 
plaintiff  that  the  note  was  given  in  place  of  a  similar  one  made  in  1884, 
that  In  a  settlement  in  1884  between  Job  Holmes,  the  maker,  and  his  brc 
BufUs,  the  father  of  plaintiff,  the  amount  of  the  note  was  charged  by  J< 
Rufus;  so  that  in  snbstance  Job  in  this  way,  with  the  assent  of  Bufas 
tained  tn  his  hands  an  amount  of  money  belonging  to  Buf  us  equal  t< 
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amonnt  of  the  note.  Ko  reason  for  a  transaction  of  thfs  kind  vas  Blinwn. 
The  statement  of  ecttlenient  of  that  year,  tiiat  wiMi  signed  by  Itiifus  nnd  put 
In  evidence  by  the  defendants,  shows  nothing  ahout  it.  Presumptively,  Crom 
the  manner  In  which  Bufus  atid  Job  made  their  settlements,  tliere  was  at  the 
utme  time  a  statement  signed  by  Job  which  would  be  in  the  possession  of 
Bafiis,  and  which,  according  to  some  of  the  evidence  given  on  the  part  of 
plaintiff,  wonld  contain  the  $2,000  item.  No  such  statement  was  produced 
bj  plaintiff,  or  Its  absence  accounted  for.  Nor  wiis  Bufus  sworn  as  a  wit- 
nees.  although  he  was  accessible,  and  was  shown  to  have  been  assisting  the 
plaintiff  in  preparing  the  ease.  Bufus  was  a  competent  witness  for  some 
purposes,  at  least,  and  it  was  known  before  the  trial,  as  the  plaintiff  testified, 
that  the  question  of  consideration  would  have  to  be  met.  The  referee  found 
that  there  was  a  good  and  valuable  consideration.  It  may  be  that  there  was 
enough  evidence  to  anthorize  such  a  conclasion,  but  the  surrounding  circum- 
atances,  and  the  character  of  the  note,  left  it  in  a  good  deal  of  doubt.  Having 
this  in  Tiew.  as  It  should  be,  In  determining  the  importance  to  be  given  to  the 
aewlynliacoTered  evidence,  I  am  inclined  to  concur  in  the  oondusion  of  the 
presiding  justice  that  there  ghoold  be  a  new  trial. 

Mabtxn.  J.,  {ditsmttng.)   I  agree  with  my  Brother  Hakdim  that  the  ap- 
peal from  the  Judgment  In  this  case  should  not  prevail.   I  am  also  of  the  opin- 
ion that  the  order  denying  the  appellants*  motion  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  should  be  aOirmed.    To  entitle  a  party 
toa  new  trial  on  this  ground,  his  papers  must  show  that  the  new  evidpnce 
hxa come  to  his  knowledge  since  the  trial;  that  hia  want  of  such  knowledge 
was  not  caused  by  lack  of  diligence  on  his  part;  that  the  evidence  is  not  cumu- 
lative; and  that  It  is  of  a  nature  so  material  that  it  would  probably  produce  a 
different  result  If  a  new  trial  were  granted.    Moreover,  on  such  a  motion^ 
there  must  be  an  affidavit  of  the  witnesses  who  will  give  the  new  evidence, 
ttRting  that  they  are  ready  to  swear  to  the  faots  claimed  to  be  newly-discoT- 
eied.   Adanu  v.  Btuh,  1  Abb.  Dee.  7.    An  a£Bdavit  that  the  witness  told  the 
party  that  he  would  so  swear  is  not  sufficient.   Shwntoajf  v.  Fotoler,  4  Johns. 
425.   The  motion  in  this  case  was  based  on  the  affidavits  of  18  persons,  who 
state  therein  that  they  have  heard  the  plaintiff,  or  the  defendnnts'  intestate. 
In  the  presence  of  the  plaintiff,  make  stotements  which  are  perhaps  somewhat 
iQoonsIstent  with  the  plaintiff's  claim  in  this  action.   An  examination  of 
these  affidavits,  and  of  the  affidavits  used  in  opposition  to  the  motion,  dis- 
closes that  the  affidavits  of  Joy,  Boper,  Whitney,  Decker.  Davis,  Baker,  and 
Eckler  do  not  contain  any  statement  that  the  affiants  are  ready  to  swear  to  the 
^ts  claimed  to  be  newly-discovered,  and  tliat  the  witnesses  Whitley.  Lacey. 
Davis,  Sincebaugh.  Eikler,  Lewis  Westfall,  Myron  G.  Westfnll,  and  Bice  have 
made  subsequent  affidavitswherein  they  state  thatthe  affidavits  made  by  them, 
which  were  read  in  support  of  the  motion,  were  nmile  under  a  misapprehen- 
sion as  to  what  was  stuted  therein,  and.  in  effect,  state  that  their  first  affi- 
davits were  substantially  incorrect.   I  am  of  the  opinion  that  none  of  the  af- 
fidavits which  weie  contradicted  by  subsequent  ones  made  by  the  same  per> 
sons  should  be  considered,  and  that  the  ailidavits  that  were  defective  in  not 
stating  that  the  affiants  would  swear  to  the  matters  stated  therein  alioald  be 
disregarded. 

The  only  affidavits  remaining  to  be  considered  are  those  of  Starkweather, 
Herdic,  Wright,  Ward,  and  Hull.  Starkweather  swears  that  some  time  in 
1885  the  defeiulants*  intestate,  in  a  casual  conversation  with  him,  said:  **I 
owe  no  man  a  dollar  in  this  world,  and  no  man  holds  any  papers  against  me;** 
that  the  plaintiff  was  present,  and  did  not  dissent  Herdic  swears  that  on  or 
about  September  16, 1885,  the  decedent  said  to  him  at  Candor,  In  the  presence 
of  the  plaintiff,  "that  he  was  out  of  debt,  and  no  man  had  his  name  on  paper." 
Wright  swears  that  he  heard  the  conversation  between  Herdic  and  decedent  on 
v.lOH.T.B.no.3— 19 
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September  16,  1885,  and  that  decedent  said  "he  was  out  of  debt,  and  no  nr 
had  bis  oame  on  paper. "  Ward  swears  tbat  tbe  decedent  said  to  him  "that 
was  out  of  debt,  and  that  no  man  had  his  name  on  paper, "  and  that  the  pla 
tiff  was  present;  that  at  another  time  decedent  told  him  "that  all  he  owed 
the  world  was  twelve  dollars;"  but  the  affiant  does  not  sti^  that  the  plain 
was  present  at  that  time.  Mrs.  Hull  swears  that  the  decadent  said  to  her: 
am  out  of  debt,  and  owe  no  one  anything  but  good  will,  and  what  there  ia  ] 
is  hers,  [Eliea's.]  Jerome  D.  Holmes  is  down  taking  care  of  me,  and  I  ] 
him  one  dollar  per  daj  for  his  wrvlees;"  and  that  the  plaintiff  was  preae 
and  offered  nothing  to  the  contrary. 

Evidence  of  the  character  of  that  stated  In  these  affidavits  would  not  be 
misslble  against  the  plaintiff,  unless  it  falls  within  tbe  rule  that,  where  a  f 
son  engaged  in  a  conversation  with  another  makes  a  statement  whicli  i 
other  listens  to  in  silence,  interposing  no  objection,  when,  under  the  eircu 
stances,  tbe  silence  is  of  such  a  nature  as  to  lead  to  tbe  infe»nce  of  aase 
such  stntement  may  be  put  in  evidence  against  him.  But  here  theoonvei 
tion  was  not  with  the  plaintiff.  He,  at  most,  was  only  present,  taking 
part  in  it.  If  it  be  admitted  that,  in  a  casual,  slight,  and  nnimporti 
conversation  between  neighbors,  the  decedent  boastinglj,  mistakenly,  or  t 
truly  stated  that  he  owed  no  man  anything,  can  it  be  said  tliat  ttie  plain 
was  required  to  rudely  dispute  such  a  statement,  or  be  bound  by  his  silent 
In  other  words,  would  silence,  undersuch  ciroumstanoes,  lead  toan  Inferei 
of  assent  upon  his  part?  It  seems  to  me  not.  But,  if  otherwise,  it  would 
best  be  evidence  of  very  slight  value.  2  Whart.  Ev.  g  1187,  and  cases  di 
in  note  4.  Therefore,  if  we  assume  the  admissibility  of  this  evidence, 
value  would  be  so  slight  as  to  be  entitled  to  but  little  consideration  in  del 
mining  the  merits  of  this  motion.   The  evidence  was  also  cumulative. 

Moreover,  the  statementsof  these  witnesses  are  notonlydeuied  by  theplk 
tiff,  bat  his  wife  swears  that,  on  tbe  day  mentioned  by  the  witnesses  Her 
and  Wright  as  tbe  time  when  they  bad  a  conversation  with  the  decedent 
the  plaintiff's  presence,  the  plaintiff  was  not  in  Candor,  where  the  eonvei 
tion  is  stated  to  have  taken  place,  but  that  he  was  with  her  attending  a  f 
at  Newark  valley,  which  was  several  miles  distant.  Tiiere  is  also  evldet 
which  tends  to  cast  a  suspicion,  at  least,  upon  thepn^riety  of  the  course  p 
sued  by  one  of  tbe  d^endanta  in  procuring  the  affidavits  used  in  support 
this  motion.  In  view  of  the  character  of  the  newevUlence  discovered, 
eligbt  valae,  tbe  denial  of  its  truthfulness,  and  the  rules  of  law  applicable 
such  motion,  I  am  led  irresistibly  to  the  conclusion  that  the  learned  Judge 
spedal  term  properly  denied  the  defendants*  motion  for  a  new  teial.  If,  he 
ever,  tbe  affidavits  of  Joy,  Roper,  Wbltaey,  Decker,  and  Baker  should  not 
disregarded  as  defective,  because  they  do  not  state  that  tbe  affiants  wui 
swear  to  the  matters  therein  set  fbith,  still  I  should  be  of  the  opinion  tliat  I 
order  should  be  affirmed,  as  the  new  evidence  of  Joy  and  Boper  Is  substi 
tially  like  that  of  Stark  weather  and  others,  which  we  have  already  oonsider 
and  that  of  Whitney,  Decker,  and  Baker  was  only  to  tbe  effect  that  the  pla 
tiff  said  that  when  his  nnelediedhewonldleaTsfalm  something,  and  he  wo\ 
pay  him  well  for  taking  care  of  him.  This  evidence  I  zegard  of  rery  slight  j 
portanoe  in  this  case.  It  might  well  be  true,  and  stlU  not  affect  the  Isauas 
tween  the  parties.  It  seems  to  me  that  these  affidsTits*  when  all  taken 
getber.  fall  very  far  short  of  disdoslng  evidence  whldi  Is  snffidently nuttei 
to  justify  the  granting  of  a  new  trial  within  the  roles  applicaUe  to  sod 
motion.  I  think  the  order  denying  such  motion  and  tbe  Judgment  her 
shonld  be  affirmed,  with  costs  of  the  appeal  from  Uw  Judgment  only. 
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Hadbr  v.  Clabkb. 

(Supreme  CourU  Qeneral  Tmn,  Fourth  Department.  Hay  2,  1S90.) 

1.  As8ocii.TionB— AoTioSB— Fnoor  or  Ububibship. 

Where  a  defeadantwhoii  sued  w  president  of  an  anlncorporated  association  ood- 
tisUng  of  seven  or  more  members,  (Code  Civil  Proo.  N.  Y.  %  1919,)  fails  to  prodnoe 
the  constitution  and  by-laws  of  the  assodation  after  being  notified  to  do  so,  evi- 
dence thatt  Id  addition  to  the  orif^oal  members,  tickets  were  issued  to  a  large 
number  of  other  persons  who  contributed  to  the  support  of  the  assoolation.  and 
were  entitled  to  all  the  privileges  of  the  original  members,  la  safDdent  proof  that 
the  association  consisted  of  more  than  aeren  perama, 

1  BlME — ^PaXOL  EVTDBKCn. 

I*arol  evldenca  is  admissible.  In  an  action  agtinst  tha  pnaldeut  of  an  ulnoor- 
porated  association,  to  prove  the  number  of  the  inembera,  after  defwidaDt  falls  ta 

prodnoe  the  constitution  and  by-laws  on  notice. 

k  NSOLIGBKOE— DAKOBBOnS  FbEHIhBS. 

The  eatablishment  of  a  toboggan  slide  across  one  of  the  prlnolpal  streets  of  ». 
pc^nlona  OU^  la  of  itaelf  negUgenoa  snflkteatt  oraate  BsUll^  fMr  ujoxiea  OMiaod 
therein. 

i,  BtnsAiTD  am  Win— Aotioh  bt  Wm— Persoitaii  Injubibs— Bioht  to  Sob. 

A  married  woman  can  recover  In  her  own  name  damages  for  the  pain  and  suf- 
fering caused  by  personal  Injuries.   Bennett  v.  Bennett,  98  N.  E.  Bap.  17,  followed. 

A[^al  from  circuit  court,  Oneida  county. 

Action  by  Margaret  Haden  against  Wallace  Clarke,  as  president  of  Uw- 
Utloa  Toboggao  Club,  to  recover  damages  for  personal  injuries  to  the  plain- 
tiff occasioned  by  a  collision  between  a  toboggan  passing  over  a  slide  con- 
structed by  tlie  ubove-nHmed  club  and  a  slelgb  in  which  th«  plaintiff  waa 
riding  along  one  of  the  streeta  iu  or  near  the  city  of  Utica.  The  toboggan 
slide  erected  and  maintained  by  the  club  intersected  and  crossed  the  street 
npon  which  the  plaintiff  was  riding  at  the  time  of  her  injury.  The  plaintiff 
alleged  that  the  dub  was  an  unincorporated  association,  consisting  of  mure- 
thsD  seven  persons.  This  was  denied  by  the  defendant.  There  was  a  judg- 
ment Id  favor  of  tlie  plaintiff  for  8500  damages,  with  costs,  from  which,  and 
from  an  order  denying  the  defendant's  motion  for  a  new  trial,  made  on  tba 
minutes  of  the  trial  judge,  defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Mbbwin,  JJ. 

MatUton  AEarvey,  for  appellant.  8,  Jf.  Lindslev,  for  respondent 

Martin,  J.  The  appellant  contends  that  the  judgment  in  this  action  sboulff 
bs  revecsed,  and  a  new  trial  granted,  upon  Uie  grounds:  (1)  That  the  Utica 
Toboggan  Club  whs  not  an  unincorporated  association,  consisting  of  seven  or 
more  persons,  and  hence  tlie  action  was  improperly  brought  against  the  dfr 
fendant;*  (2)  that,  as  the  plaintiff  was  a  married  woman,  the  damages  sus- 
tained were  the  property  of  her  hosband.  and  therefore  she  was  not  entitled 
to  recover;  (8)  that  the  defendant,  or  the  association  of  which  he  was  presi- 
dent, was  guilty  of  no  negligence  or  wrongful  act  which  caused  the  plalntin'a 
injury;  (4)  that  the  plaintiff  was  gnilty  of  contributory  negligence;  (5)  that 
the  verdiot  of  the  jury  was  against  the  evidence;  (6)  that  the  court  erred  in 
its  rolings  as  to  the  admission  and  rejection  of  evidence. 

A  proper  determination  of  this  appeal  requires  but  a  brief  discussion  of  thfr 
qaeationa  presented.  Most  of  the  propositions  contended  for  by  the  appall 
lant  are  governed  by  well-settled  principles  of  law,  which  are  so  gener^ 
ally  understood  that  a  review  of  the  authorities  bearing  upon  them  Is  unnsc- 
essarj.  We  shall  therefore  content  ourselves  with  but  little  more  tlian  a. 
brief  atatunent  of  our  conoluslons  in  tiiis  case. 

*Oodm  ClvU  Pnw.  N.  Y.  1 1919,  provides  that  an  action  may  be  mstntalaed  ^  «r 
agalnat  tbe  presldMkt  or  tnaauxer  of  an  nniooorporated  association,  ouialsting  of  saraift 
or  mora  parsonic  on  any  cause  of  action  on  or  for  which  all  tha  asaoriatifls  may  an*  or 
basoad. 
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First.  Was  the  Utica  Toboggan  Oub  an  unincorporated  anodatlon,  oon- 
Histiiig  of  seven  or  more  persons?  That  this  club  was  unincorporated  iB  not 
denied.  That  there  was  an  association  of  persons  bearing  that  name  is  ad- 
mitted, but  that  It  consisted  of  seven  or  more  persons  is  disputed.  The  con- 
stitution and  bj-Jaws  of  the  club  were  n<^  introduced  in  evidence.  The  de- 
fendant was  subpcenaed,  and  given  notice  to  produce  them,  but  did  not 
oomply  with  the  requirements  of  either  the  subpoena  or  notice.  The  court 
then  admitted  parol  evidence  as  to  the  manner  in  which  the  club  was  oi;gau- 
Ized,  and  as  to  its  membership.  The  evidence  as  to  who  were  members  wss 
not  definite  or  conclusive,  but  it  tended  to  show  that,  in  addition  to  the 
original  or  first  members  of  the  association,  tickets  were  issued  to  a  consid- 
erable number  of  other  persons:  that  such  persons  were  designated  on  the 
tickets  as  members;  that  all  were  subscribers  to  the  fund  expended  in  mnin- 
talning  the  business  of  the  club;  and  that  the  persons  so  subscribing,  to  whom 
such  tickets  were  issued,  paid  the  same  amount  towards  the  maintenance  of 
the  club,  and  possessed  the  same  rights  and  privileges,  as  the  original  pro- 
moters of  the  enterprise.  Under  the  circumstances  disclosed  by  the  evidence, 
we  are  of  the  opinion  that  the  proof  was  sufficient  to  justify  the  finding  that 
the  club  was  an  unincorporated  association,  consisting  of  more  than  seven 
persons,  and  to  sustain  the  action  against  the  defendant  as  president  of  sacb 
club. 

Second.  The  fact  that  the  plalntlCt  was  a  married  woman  was  not  a  bar  to 
her  right  of  recovery  in  this  action.  The  trial  court  charged  the  jury  that 
she  was  not  entitled  to  recover  for  her  loss  of  time  and  inability  to  labor,  nor 
for  medical  attendance,  care,  or  nursing,  but  could  only  recover  for  the  pain 
and  suffering  which  slie  had  endured.  We  think  the  doctrine  of  the  case  of 
Bennett  v.  Bennett,  116  N.  T.  584.  23  K.  E.  Bep.  17,  is  controlUng  upon  this 
question,  and  Is  adverse  to  the  contention  of  the  defendant 

Third,  A  careful  examination  of  the  evidence  in  this  case  has  led  osto  the 
conclusion  that  it  was  sufficient  to  justify  the  jury  in  finding  that  the  associa- 
tion of  which  the  defendant  was  president  was  guilty  of  a  wrongful,  danger- 
ous, and  negligent  act  In  building  and  maintaining  its  slide  across  one  of  tbe 
principal  streets  in  or  near  a  populous  city,  with  little  or  no  protection  against 
collision  between  those  riding  thereon  ut  a  very  higli  rate  of  speed  and  trav- 
elers passing  along  the  public  street.  Tbe  verdict  upon  that  branch  of  the 
case  was  fully  sustained  by  the  evidence. 

Fourth,  We  think  the  question  whether  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  her  injury  was.  under  the  evidence,  a  question  of 
fact  for  the  jury,  and  that  its  finding  should  not  be  disturbed.  Toiman  v. 
Railroad  Co.,  98  N.  Y.  203;  Qreariy  v.  Railroad  Co.,  101  N.  T.  -419.  5  2f. 
E.  Hep.  425;  Faretmsy.  Railroad  Co.,  113  N.  Y.  355,  21  M".  E.  Bep.  145. 

Fifth.  The  evidence  was  sufficient  to  sustain  the  verdict,  and  there  was 
no  such  preponderance  In  the  defendant's  favor  as  would  justify  an  interfer- 
ence therewith. 

Sixth.  This  brings  us  to  the  consideration  of  the  appellant's  exceptions  to 
tbe  rulings  of  the  court  In  regard  to  the  admission  and  rejection  of  evidence. 
The  appellant  objected  to  parol  evidence  of  the  existence  of  the  Utica  Tobog- 
gan Club,  and  the  number  of  its  members.  After  the  defendant  bad  failed 
to  produced  the  constitution  and  by-laws  upon  notice  or  subpcena*  the  conrt 
admitted  the  evidence.  If  it  be  conceded  that  the  constitution  and  by-laws 
were  the  best  evidence,  still,  under  the  circumstances  disclosed  in  this  esse, 
we  think  It  was  not  error  for  the  court  to  admit  the  evidence,  as  the  defend- 
ant had  refused  to  obey  the  subpoena  or  comply  wltli  such  notice.  Kordo  we 
think  that  the  court  erred  in  admitting  in  evidence  a  subscription  titAet  Is- 
sued by  the  club  in  1885-86.  as  the  proof  was  that  the  ticket  in  use  at  the 
time  of  the  accident  was  in  the  same  form.  It  tended  to  sliov  that  Uie  sab- 
Bcrtbers  who  held  such  tickets  were  members  of  the  association.    It  was  not 
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HTor  to  exclnde  the  evidence  of  the  permlsBtoti  by  the  mayor  of  TTtica  to  use 
8  portion  of  the  streets  for  toboggan  purposes,  an  he  liad  no  authoritj  to 
grant  such  perroission.  The  ordinance  whiob  is  relied  upon  bj  the  appellant 
u  auttiority  for  such  permisson  does  not,  we  think,  confer  it.  We  lind  no 
other  exception  that  requires  special  consideration.  We  think  the  evidence 
fallj  juntltied  the  verdict,  and  that  none  of  the  defendant's  exceptions  were 
well  taken.  Hence  it  follows  that  the  judgmentand  otdershould  beafflrmed. 
Judgment  and  order  affirmed,  with  costs.   Ml  concur. 


fixmoKs  «.  Stbacitbb,  B.  A     Y.  A  Oswboo  &  8.  B.  Benbt.  Boa 

(Supreme  Court,  General  Term,  Fourth  Department,  May  2, 1890.) 

L  BrnvoiiBiiT  SooiSTiBs— UiTU'WFni.  ExpuLBioy— Fatment  or  Dpas. 

In  an  action  bv  a  member  of  a  benevolent  wotAety  tor  weekly  beneflts,  ft  !•  no 
defense  that  plfUntUI  was  in  arreara  for  dues,  where  It  wpeaia  that  he  paid  hla 
dues  until  be  was  unlawfully  expelled,  and  that  he  afterwaru  tendered  them,  and 
Hay  werezefoaad. 

I,  Sims— BxpDiaiOK  ov  KaiiBn^IIoTiaa  am  f!w*»»—- 

A  rule  of  the  society  that  any  member  feigning  sickness  to  obtabi  beneflts  shall 
be  eapelled,  does  not  authorise  an  expulsion  without  notioe  of  the  obarges  pteferred 
or  opportunity  to  defend. 

Appeal  from  circuit  conrt,  Onandaga  county. 

Action  by  Hiram  B.  Simmons  against  the  Syracuse,  Blnghamton,  New 
York  &  Oswego  &,  Syracuae  Bailroad  Benevolent  Society,  to  recover  weekly 
beneflts  for  the  period  that  he  was  disabled.  Judgment  for  plaintifl.  De- 
fendant appeals. 

Argued  before  Habdih,  F.  J.,  and  Mbswih  and  Mabtin.  JJ. 

Stoiu,  Qanaon  A  Petit,  for  appellant.   D,     MaZmnan,  for  rflspondent 

Merwin.  J.  The  defendant  was  Incorporated  In  1886  under  the  actpasaed 
In  1875,  entitled  "An  act  for  the  incorporation  of  societies  or  clubs  for  certain 
lawful  purposes."  Its  object  was  to  assist  its  members  by  paying  them  a 
stated  sum  per  week  while  disabled  from  labor  throagh  sickness  or  accident. 
Its  by-laws  provided  that  any  memlier  who  is  disabled  from  work,  either  by 
sickness  or  accident,  shall,  after  thirty  days'  connection  with  the  society,  re* 
eelve  benefit  from  the  funds  of  the  society  at  the  rate  of  one  dollar  for  the 
first  week,  and  five  dollars  for  &kch  week  thereafter,  not  exceeding  26 
weeks.  The  plalntifF  became  a  member  in  July.  1885-  At  the  trial  he  re- 
covered benefits  for  12  weeks  from  tlie  13th  October,  1888.  It  is  claimed 
by  the  defendant  (1)  that  the  complaint  sliould  have  been  dismissed  because 
the  plaintiff  had  ceased  to  be  an  employe  of  either  the  Syracuse,  Binghamton 
&New  York  Railroad  Company,  or  the  Syracuse  &  Oswego  Railroad  Company; 
(2)  that  the  plaintiff  should  have  been  nonsuited  because  of  arrearages  in 
dues;  and  (3)  because  of  fraud  in  his  endeavor  to  obtain  beneflts;  (4)  that 
the  court  erred  in  not  allowing  evidence  of  the  expulsion  of  plaintifl  on  the 
19tb  KoTember,  1888;  and  (5)  that  the  court  erred  in  its  ctiarge  in  divers 
respects. 

1.  It  la  alleged  in  the  complaint  and  admitted  by  the  answer  that  an  ap> 
plicant  for  membership,  to  be  eligible,  mustbeanemployeof  one  of  the  named 
railroad  companies.  There  is  no  evidence  of  any  provision  as  to  what  the 
effect  shall  be  of  a  person  ceasing  to  be  such  employe  after  he  becomes  a  mem- 
ber. There  is  no  defense  set  up  In  the  answer  based  on  the  allegation  that 
the  plaintifl  had  ceased  to  be  such  employe,  nor  was  there  any  motion  to  dis- 
miss on  that  ground.  It  appeared  on  the  trial  that  plaintiff  ceased  to  be  such 
employe  the  latter  part  of  July,  1888.  There  was  also  evidence  that  from 
that  time  forward  he  was  not  well.  He,  however,  worked  some  for  other  par- 
ties prior  to  the  time  he  became  entirely  disabled.  The  defendant  has  no 
good  reason  for  complaining  of  the  course  oi  the  trial  on  this  subject. 
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2.  Ab  to  the  arrearngeB  in  dues,  it  was  conceded  at  the  trial  that  the  pla 
tilt  kept  them  up  down  to  the  time  of  the  expulsion.  This  waa  NoTemI 
19,  1888.  It  appeared  that  the  dues  for  November  were  received  by  the  i 
fendant.  Those  for  Deceniher  were  tendered,  but  refused.  There  was 
rground  for  nonsuit  in  this  regard. 

5.  The  question  of  fraud  was  for  the  jury.  The  verdict  in  that  respect 
not  against  evidence. 

4.  The  defendant  offered  to  show  that  at  a  meeting  of  the  soci^  on  I 
19th  November,  1888,  the  following  resolution  was  adopted:  "ThecertiGci 
■of  H.  B.  Simmons,  claiming  beneSt  from  Julj  19th  to  October  23d,  « 
taken  up  for  action,  and  evidence  being  at  band  showing  that  Mr.  Simmc 
worked  during  the  month  of  July  and  part  of  August,  and,  on  motion,  A 
■H.  B.  Simmons  was  expelled  for  violating  the  rules  of  the  society  after  bei 
•duly  noUfled  by  the  secretary  to  be  present."  This  evidence,  upon  the  obi 
tion  oi  pt^tiff,  was  excluded.  The  only  regulation  of  the  society  on  i 
subject  of  expulsion,  so  far  as  appears  from  the  record  before  us.  waa  tl 
"any  member  feigning  sickness,  in  order  to  receive  benefits,  shall  be  i 
pelled."  This  ground  of  f^xputsion  was  not  stated  in  the  resolution  offen 
This,  it  la  urged,  is  a  fatal  defect.  P«opU  v.  SoaUty,  22  Uich.  86.  '. 
this  as  it  may,  the  more  important  question  is  over  the  matter  of  notice 
the  plaintiff.  The  rules  of  the  society  do  not  seem  to  provide  for  notice, 
waa  shown  that  on  Saturday  night  the  plaintiff  received  notice  to  he  preee 
at  a  meeting  on  Monday  evening.  The  resolution  was  passed  that  evenin 
It  was  not  shown  that  any  notice  was  given  to  the  plaintiff  that  any  char 
vras  made  against  him.  or  that  there  would  be  a  hearing  upon  any  charge 
the  meeting.  The  plaintiff  was  not  present  at  the  meeting,  nor,  so  faras  t 
«Tldence  shows,  did  any  one  appear  for  him.  He  sent  word  that  he  cou 
not  come,  as  the  doctor  forbade  his  going  out  In  the  night.  The  court  belo< 
in  substance,  held  that  notice  should  have  been  given  to  the  plaintiff  of  t 
charge  against  him,  and  a  reasonable  opportunity  given  htm  to  be  hear 
that  such  notice  and  opportunity  was  not  given,  and  therefore  the  society  b: 
no  authority  to  expel  the  plaintiff.  The  ruling  was  not,  under  the  circui 
stances,  erroneous.  In  the  absence  of  any  rule  of  the  society  on  the  aubje 
-of  notice,  the  rule  held  at  the  trial  was  correct.  WachUi  v.  BooM^,  84  N.  i 
28;  Louhat  v.  £e  Roy,  40  Hnn,  652,  and  cases  eited;  Kibl.  Mot.  Ben.  8c 
p.  89,  S  71. 

6.  The  defendant  claims  the  court  erred  in  charging  that  the  plaintiff, 
-entitled  to  recover  at  all.  was  entitled  to  recover  from  October  13tb  to  Jn 
uary  5th,  that  being  the  date  of  the  commencement  of  the  action.  The  e 
-cepcion,  however,  was  to  the  statement  that  the  company  waa  notified  Oct 
ber  13th.  The  court  in  reply  said:  "It  was  about  that  date  it  [the  certifies 
-of  the  physician]  was  served  on  the  company;  the  evidence  is,  between  tb 
time  and  pay-day,  whidi  was  the  13th,  14th,  or  15th."  This  statement  w, 
not  excepted  to.  The  certificate  of  the  pliysician  as  to  plaintiff's  sickne 
was  dated  October  13th,  and  was  served  at  about  tliat  date  upon  the  preside) 
of  the  defendant  That  was  a  good  service  on  the  corporation.  The  exoe, 
tion  is  not  well  taken. 

Italsoappearsthattheplalntiff'B  wife notifledtbe  president  before  that.  Tl 
court  in  its  cliarge  remarked  that  the  plaintiff,  down  to  October,  1888,  had  r 
ceived  no  benefit  from  the  society.  This  was  not  correct,  as  the  plaintiff,] 
his  cross-examination,  stated  be  bad  received  benefits  from  the  compai^ 
but  the  amount  was  not  given.  The  defendant  In  excepting  to  this  remai 
dill  not  state  the  ground  of  the  exception,  or  call  the  attention  of  the  con 
to  the  evidence.  If  the  defendant  deemed  it  material,  attention  should  ha^ 
been  called  to  it.  The  fact  itself  was  immaterial.  The  remark,  as  made  by  tl 
court,  waa  coupled  with  the  idea  that,  up  to  the  time  referred  to,  the 
tiff  had  no  right  to  call  for  aid.  It  is  not  apparent  that  any  harm  resulted,  i 
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wm  VMf  to  mutt,  from  tbt  mistake.  The  defendant  claims  that  It  was  ei^ 
nr  for  the  court  hi  Its  chaise  to  aaj  that  the  plaintiff  decided  to  call  for  beae- 
tts  on  October  IS,  1888.  That*  however,  was  a  correct  statement  of  the  ef- 
fect of  plaintiff's  evldenoe.  An  entry  npon  defendant's  casti-book  as  to  plal  n- 
tifl's  dues  was  referred  to  by  the  couii.  It  is  said  the  cash<book  was 
Dot  In  evidence.  The  ease  showB  tbat  a  portion  of  the  contents  of  the  book, 
snbatantlallj  the  part  referred  to,  was  admitted  in  evidence  without  objection. 
The  defendant  claims  an  error  In  charging  that  the  undisputed  evidence 
showed  that  the  p]ainti£F  from  October  13th  to  January  &th  was  unable  toper- 
form  any  labor  or  service  by  rea&on  of  bis  sickness.  This  was  the  evidence 
of  the  plaintiff,  and  the  eourt  left  It  to  the  jury  to  say  whether  It  was  dia- 
pated.  Onr  attention  Is  not  called  to  any  other  claim  of  error.  We  And 
nothing  sufficient  to  justly  a  revezaal.  Judgment  and  order  affirmed,  with 
eosts.  All  concur. 


Peoplb  «d  nl.  West  Shore  B.  Go.  v.  Adahs  et  oj. 
(Supreme  Court,  Qeneral  Term,  Fourth  Department.   Hay  2,  1890.) 

L  Taxitioh — AflSBaiHBMT — P&wTsm  or  Assebsors. 

Under  charter  of  the  village  of  Little  Falls,  S  39,  as  amencled  by  Laws  1878,  o.  158, 
the  village  trustees,  thereby  oonstitnted  a  board  of  asaoaument,  whose  duty  it  la  to 
copy  from  the  last  asseasinent  roll  of  the  several  towns  wbloh  compriBe  the  terri- 
tory of  tba  viUace  tke  names  and  vainations  of  persons  and  property  taxable  in  the 
Tfllage,  are  not  Donnd  to  adopt  tbe  valuations  made  l^ttaetown  assessors,  bnt  mar. 
ia  the  exercise  of  tbelr  Judgment,  Inorease  snch  valuations  for  the  purpose  of  vfr 
lage  taxation. 

IL  Bim — OvaarALTTATioN— EviDBNoa. 

The  aaaesament  vrtll  not  be  disturbed  nnlees  the  party  seeking  to  reduce  U  shows 
by  olear  and  satlsf actcnry  evidence  that  the  property  was  overvfuued. 

S.  Sula— ASSSSSHBNT— VBRinOATIOX. 

The  Tillage  trustees  are  not  required  by  the  Charter,  |  41,  to  verify  tlietr  asssaa* 
ment  in  the  manner  preseribed  for  the  town  asseaawa,  aod  the  absenou  of  suoh  vaci- 
floaUoa  does  not  invalidate  the  assessment. 
1  Bi)n-*lMM&T>HUi.  Sbrok. 

Wbstt  the  valuation  is  not  made  by  the  acre;  a  mistake  as  to  the  qnanttlr  nf  land 
hudnded  in  the  assessment  does  not  afleot  the  rights  of  the  parties,  and  Is  Imma- 
tarlsL 

^peal  from  special  term,  Herkimer  county. 

PeUtfon  by  the  West  Shore  Railroad  Company  against  the  trustees  of  the 
village  of  Little  Falls  to  have  an  assessment  reduced.  This  was  a  proceeding 
by  wrltof  <wrf<orarfi  under  the  provisions  of  chapter  269  of  the  Laws  of 
to  review  an  assessment  against  the  relutor  made  In  1886  by  the  defendants, 
as  trustees  of  the  village  of  Little  Falls.  Section  39  of  the  charter  of  that 
TiUage(chapter  830  of  1850,  as  amended  by  chapter  158  of  1873)  is  as  follows : 
"Sec.  89.  The  trustees  shall  constitute  the  board  of  assessment  of  the  village 
for  the  purpose  of  valuiitlon  and  taxes.  The  trustees  shall  cause  to  be  copied 
from  ihe  last  assessment  roll  of  the  several  towns,  parts  of  which  comprise 
the  territory  of  said  village,  the  names  and  valuations  of  all  persons  and  cor- 
porations taxable  within  the  village,  as  made  by  the  town  assessors,  and  the 
same  shall  be  deposited  with  the  clerk  of  the  board  or  one  of  the  trustees, 
subject  to  iospecUon  by  any  person  interested.  The  trustees  shail  thereupon 
cause  public  notice  to  be  given,  subscribed  by  the  president  and  clerk,  and 
published  fortwosuccessive  weeks  in  all  the  newspapers  published  and  printed 
in  said  villiige,  stating  where  the  roll  is  deposited  for  inspection,  and  designat- 
ing a  time  aod  place,  at  least  two  weeks  artt?r  the  fii'st  publication  of  sucl)  no- 
tice, where  and  when  the  trustees  will  liciir  any  objections,  and  make  correc- 
tions of  said  assessment  roll  and  valnation.  The  said  town  valuation  shall 
be  adopted  by  the  trustees  for  the  valuation  of  the  property  thereon  within 
the  villiige,  subject  to  be  assessed  for  village  taxes,  as  far  as  practicable,  sub- 
ject, however,  to  be  corrected  of  any  erroi'S  which  may  appear  thereon,  or 
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for  anj  change  of  ownership  of  property,  or  for  Increased  ralue  hj  rea 
of  improTements,  or  for  diminished  ralae  hj  reason  of  Ore  or  damage  by  flc 
and  subject  to  hare  the  names  of  persona  added  or  omitted,  with  valaati 
accordingly  as  changes  have  taken  place,  or  where  names  or  pn^rty  b 
been  omitted  which  are  aubject  to  taxation,  and  may  reduce  or  add  to  the  i 
nation ;  and  the  trustees  are  hereby  invested  with  the  same  powers  within  s 
Tillage  in  respect  to  valuation  and  assessment  of  taxes,  indudtng  the  powei 
administer  oaths,  as  town  assessors  have  in  respect  to  the  valnation  and 
sessment  in  towns."  Section  41,  as  amended  by  chapter  49  of  1858,  is  aa 
lows:  "Sec.  41.  Upon  the  completion  of  the  assessment  roll  of  the  val 
tion,  the  trnstees  must  cause  the  amount  authorized  to  be  niispd,  or  so  mi 
thereof  as  they  may  deem  necessary,  to  be  apportioned  according  to  the  i 
uation,  and  to  have  the  several  sums  so  apportioned  set  opposite  the  val 
tion,  in  the  same  manner  as  required  for  town  and  county  tax-lists,  and 
same  shall  thereupon  be  adopted  by  a  resolution  of  the  trustees,  and  shall 
certified  by  the  president,  and  depMited  in  the  office  of  the  cleric  of  the 
lage. "  The  special  term  made  an  order  reducing  the  assessment  bom 
to  C18,661.   The  trustees  appeal. 

Argued  before  Hakdin,  P.  J.,  and  Merwin  and  Martin,  JJ. 

Myron     Bronner,  for  appellants.    WUHa7n  B.  Lewis,  for  respondent. 

Mkbwih,  J.  The  property  of  the  relator  that  was  within  the  Tillage 
Little  Falls  was  partly  in  the  town  of  Little  Falls,  and  partly  in  the  town 
Danube.  The  assessment  against  relator  in  1885  in  the  town  of  Little  Fi 
was  940, 000,  and  in  the  town  of  Danube  was  860.000.  The  assessment  roll 
Little  Falls  for  that  year  also  stated  that  the  valuation  of  that  portion  of  I 
property  that  was  in  school-district  No.  1  was  915.000.  The  roll  for  Dane 
for  that  year  was  not  in  evidence,  but  it  was  shown  by  one  of  the  assessi 
that  the  valuation  of  that  portion  within  schoolTdlstrict  No.  1  of  Little  Ft 
was  placed  by  the  assessors  at  93,661.  It  was  also  shovb  that  school-disti 
No.  1  cumprised  all  the  territory  of  said  towns  that  was  within  the  villa] 
The  total  of  these  valuations,  being  918,661,  was  held  at  the  special  term 
be  the  proper  valuation.  The  claim  of  the  relator  is  that  the  defendants  w^ 
bound  to  adopt  these  valuations.  These  school-district  valuations  were  i 
parently  made  in  pursuance  of  chapter  694  of  the  Laws  of  1867,  as  amenc 
in  1884.  entitled  "An  act  in  relation  to  the  valuation  of  the  property  at  n 
road  companies  in  school-districts  for  the  purpose  of  taxation."  Under  tl 
act  it  was  the  duty  of  town  assessors,  "  within  fifteen  days  after  tlie  comp 
Uon  of  their  annual  assessment  list,  to  apportion  the  valuation  of  the  pr< 
erty  of  each  railroad  company,  as  appears  on  such  assessment  list,  among  I 
several  school-districts  in  their  town  In  which  any  portion  of  said  property 
situated,  giving  to  each  of  said  districts  their  proper  portion  according  to  t 
proportion  that  the  value  of  said  property  in  each  of  such  districts  bears 
the  value  of  the  whole  thereof  In  said  town."  This  apportionment  was  to 
in  writing,  and  signed  by  the  assessors,  and  filed  with  the  town-clerlc.  a 
"the  amount  so  apportioned  to  each  district  shall  be  the  valuation  of  thepn 
erty  of  each  of  said  companies,  on  which  all  taxes  against  said  companies 
and  for  said  districts  shall  be  levied  and  assessed  until  the  nextannual  asse 
ment  and  apportionment. "  If  the  assessors  neglected  to  malie  this  apportl< 
ment,  then  the  supervisor  must  do  it,  upon  request  of  the  trustees  oft 
school-district.  Very  clearly,  this  act  had  reference  only  to  school-diatr 
taxation.  The  apportionment  was  not  a  part  of  the  assessment  roll.  The  < 
fendants  were  not  bound  by  any  action  of  the  town  assessors  un  this  aubje 
They  were  only  required  to  adoi>t,  as  far  as  practicable,  the  valuation  prope 
appearing  upon  the  assessment  roll.  Besides,  under  the  charter,  (section  3: 
as  amended  in  1873.  they  were  expressly  given  the  power  to  "reduce  or  a 
to  the  valuation. "   This  power  was  inserted  In  1873,  and,  although  inai 
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fldallj  expressed,  ts  brond  enongh  to  cover  a  oaae  like  the  present.  It  seems, 
thwefore,  reasonably  clear  that  the  defendants  were  not  bound  to  adopt  the 
apporMonment  made  bj  the  town  assessors,  but  had  power  to  make  the  as- 
sessmf  nt  In  question  upon  'ratuation  of  their  own.  That  being  so,  It  Is  in- 
eambent  on  the  relator  to  show  it  to  be  exeeaslTe. 

In  Ptaplg  T.  Davenport,  Dl  N.  Y.  574,  it  is  said  that  a  party  assailing  an 
aaseasment  as  excessive  must  make  Itappearconcluaively  that  the  method  by 
which  the  assessors  arrived  at  the  result  complained  of  was  incorrect,  and 
that  the  assessment  does  not  represent  the  fair  value  of  the  property  assessed. 
In  the  present  ease  there  is  no  satisfactory  evidence  as  to  the  real  value  ci 
the  relator's  property.  The  main  elements  on  the  question  of  value  do  not 
appear.  The  contest  was  not  over  that  subject.  Some  of  the  defendants, 
called  by  the  relator  as  witnnses.  testified  that  the  -valnaUon  as  fixed  by  them 
was  a  full  and  fair  valuation  as  compared  with  other  proper^,  while  others 
Bidd  it  was  the  Mr  value  as  compared  with  the  assessment  against  the  Cen- 
tral Ballroad.  The  evidence  warrants  the  conclusion  that  the  amount  named 
in  the  roll  was  finally  adopted  and  fixed  upon  by  the  trustees  aa  the  actual 
fair  and  taue  value  of  the  relator's  proper^  as  compared  with  other  property 
In  said  Tillnge.  It  was  known  that  in  four  Instances  the  assessments  against 
individuals  were  greatly  disproportionate  to  the  actual  value.  Not  enough 
was  shown  to  fix  any  rule  on  that  subject  available  to  the  relator,  eapecially 
in  view  of  the  unsntisfactory  chHracter  of  the  evidence  as  to  the  actual  value 
of  relator's  property.  People  v.  Carter,  109  N.  Y.  576,  17  N.  E,  Rep.  222. 
I  am  therefore  of  the  opinion  that  the  relator  failed  to  furnish  a  sufficient 
basis  for  relief  as  to  the  amount  ci  the  assessment. 

But  it  is  said  that  the  assessment  was  void  because  not  ver!  fled  by  the  tras- 
tees  in  the  form  prescribed  for  town  assessors.  Concededly,  there  was  no 
snch  veriflcatlon.  The  statute,  however,  under  which  the  trustees  acted,  did 
nut  require  it.  It  did  provide  (section  41)  that  upon  completion  of  the  roll 
it  should  **be  adopted  by  a  resolution  of  the  trustees,  and  shall  be  certified  1^ 
the  president,  and  deposited  in  the  office  ci  the  clerk  of  the  village. "  No  other 
Terification  was  required. 

It  is  further  claimed  that  the  assessment  is  erroneous  by  reason  of  mia- 
statements  as  to  quantity  of  land.  Tlie  HS^essment  la  for  45.57  acres,  while 
in  fact  there  is  only  about  20.  This  is  not  specified  In  the  petition  as  one  of 
ttie  grounds  of  illegality.  It  was  evidently  a  mistake  in  copying  from  the 
town  roll.  The  valuation  was  not  by  the  acre.  The  quantity  named  was  im- 
material, so  far  as  the  rights  of  any  of  the  partlea  are  concerned.  The  error 
on  this  subject  is  not  a  sufficient  basis  for  relief. 

It  follows  that  the  order  reducing  the  assessment  should  be  reversed,  and 
the  prayer  of  the  petitioner  denied.  Order  entered  July  3,  1889,  reversed, 
with  910  owts  and  disbursements,  and  prayer  of  petitioner  denied,  with  costs 
against  the  petitioner  as  upon  the  trial  of  an  issue  of  fact  in  the  sQpreme 
eourt.  Appeal  from  order  entered  November  8,  188tf»  dismls8ed»  wlthont 
oosta. 

Marthi,  J.,  eoncnn. 

Hardzh,  p.  J.  Section  89  of  the  charter  of  the  village  of  Little  Falls  was 
amended  by  chapter  158  of  the  Laws  of  1873,  and  It  confers  upon  the  trustees, 
aa  a  board  of  assessment,  powers  with  respect  to  assessments  of  property  In 
the  Tillage  liable  to  taxation.  By  the  section  (1)  it  Is  made  the  duty  of  the  trus- 
tees, as  a  "board  of  assessment,"  to  "cause  to  be  copied  from  the  last  assess- 
ment roll  of  the  several  towns,  parts  of  which  comprise  the  territory  of  said 
village,  the  names  and  valuations  of  all  persons  and  corporations  taxable 
within  the  village,  as  made  by  the  town  assessors.**  (2)  It  is  made  the  duty 
of  the  board,  after  such  copy  has  been  made,  to  deposit  It  with  Uw  ciezfc  of 
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the  board  or  one  of  the  trustees.  Bobject  to  Inspection  by  any  person  inter- 
ested. (3)  It  is  the  duty  of  the  trustees  to  cause  a  public  notice  to  be  giveot 
subscribed  by  the  president  and  clerk,  and  published  for  two  successive  weeks 
in  all  the  newspapers  printed  and  published  in  the  village,  stating  where  the 
roll  is  deposited  for  inspection,  and  designatinga  time  and  place,  at  least  twu 
weeks  after  the  first  publication  of  said  notice,  where  and  when  the  trustees 
will  hear  any  "objections,  and  make  corrections  of  said  assessment  roll  and 
valuation."  13y  tlie  words  juat  quoted,  it  is  apparent  that  the  statute  re- 
quires the  "assessment  roll  and  valuation"  as  ttUcen  from  the  town  assessors 
to  be  used  as  the  basis  upon  which  further  action  may  be  bad  by  the  trustees. 
The  subsequent  language  of  the  section  clearly  carries  out  thin  idea,  for  it 
prescribes  in  terms,  viz.:  "The  said  town  valuations  stiall  be  adopted  by  the 
trustees  for  tlie  valuation  of  the  propetty  thereon  with  the  village,  subject  to 
be  assessed  for  village  taxes,  aa  far  as  practicable,  subject,  however,  to  ba 
corrected  of  any  errors  wliich  may  appear  thereon,  or  for  any  change  of  own- 
ership  of  property,  or  for  increased  value  by  reason  of  improvements,  or  for 
diminished  value  by  reason  of  fire  or  damage  by  flood,  and  subject  ,to  have 
the  Dames  of  persona  added  or  omitted,  with  valuations  accordingly  as 
changes  have  taken  place,  or  where  names  or  property  have  been  omitted 
which  are  subject  to  taxation,  and  may  reduce  or  add  to  the  valuation;  and 
the  trustees  are  hereby  invested  with  the  same  powers  within  said  village.  In 
respect  to  valuation  and  assessment  of  taxes.  Including  the  power  to  admin- 
ister oaths,  as  town  assessors  have  In  respeot  to  the  vafuatlon  and  aaseumeut 
in  towns.** 

It  is  quite  apparent  from  the  language  just  quoted  that  the  trustees  are  not 
required  to  adopt  the  exact  state  of  facts  found  upon  the  assessment  rolls  of 
the  towns  of  Danube.  Manheim,  and  Little  Falls,  so  far  as  t^ey  relate  to  the 
property  within  tlie  corporate  limits  of  the  village.  It  is  impossible  to  do  so, 
because,  in  the  assessment  found  in  the  three  towns  against  either  of  the  rail- 
roads passing  through  the  village,  property  lying  beyond  the  corporate  Umiis 
of  the  village  is  embraced ;  hence  it  becomes  the  duty  of  the  trustees  to  exer- 
cise a  discretion  conferred  upon  them  by  the  words*  "as  far  as  practicable." 
tonnd  In  the  section.  Such  discretion  seems  to  have  been  exercised  by  tiie 
board  of  assessment  in  each  of  the  cases  brought  in  review  In  reu>ect  to  the 
valuation  of  the  relator's  proper^  in  the  years  1886  and  1887.  Sucb  board 
had  jurisdiction  of  the  subject-matter,  and  was  called  upon  to  exercise  the 
power  conferred  upon  the  boai*d  in  respect  to  the  property  of  the  relator.  It 
is  not  apparent  that  the  board  was  given  power  to  increase  the  valuation  of 
the  ndator's  property,  or  of  any  other  tax-payer's  property*  beyond  the  limits 
mentioned  in  ths-secUon.  The  first  general  limitation  found  in  tlie  section 
is  the  sum  at  which  the  property  has  been  assessed  by  the  several  town  offi- 
cers. The  second  limitation  or  restrlctlm  la  to  property  that  has  an  "in- 
creased valuaby  reason  uf  improvements."  The  power  to  reduce  seems  to 
be  limited  to  such  property  as  has  a  **diminished  value  by  reason  of  flie  or 
damage  by  flood. "  A  further  qualified  power  has  been  given  to  the  trustees, 
as  a  board  of  assessment,  to  add  to  the  action  of  the  several  town  assessors 
names  of  persons  omitted  from  the  assessment  roils^  with  proper  valuations 
In  respect  thereto.  It  seems  that  the  section  confers  the  power  to  "reduce  or 
add  to  the  valuation**  only  in  the  exceptional  caaea  mentioned  la  the  section. 
WIten  the  trustees*  as  a  board  of  assessm«it,  found  it  impractisable  to  follow 
the  exact  figures  found  upon  the  assessment  roll  in  regard  to  the  relator's 
property  in  the  town  of  Danube  and  in  the  town  of  Little  Falls,  it  braune 
iheir  duty  to  fix  a  valuation  upon  the  property  for  the  purposes  oC  an  assea^- 
raent  in  the  corporate  Ilmita  of  the  village.  In  reaching  such  a  valuation, 
they  had  the  right  to  make  an  actual  Inspection  of  tliepn^terty  of  ths  relator, 
to  exercise  their  judgment  fn  respect  to  its  value,  and  to  form  s  oonduaiun 
upon  all  the  data  accessible  to  them  as  to  the  proper  amount  in  which  U  should 
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be  assessed.  Fresamptfrely,  their  aotlon  was  In  accordance  with  the  facta 
and  drcumstances  sniroanding  the  property.  Indeed,  snch  aeems  to  be  Tery 
i^^iuant  from  soma  of  the  ovidmee  found  in  the  i^peiil  book.  In  seeking  to 
overtara  anch  an  assesament  thns  made  hf  the  trusteeSp  it  was  within  th« 
power  of  the  relator  to  furnish  clear,  persuasive,  and  satiafaotory  evidence 
Uiat  the  action  of  the  board  of  asseasors  waa  imprwer  and  nnjust.  Some  evi- 
dence was  giTen  tending  to  saeb  a  eondnalon.  No  evidence,  however,  waa 
given  of  "the  coat  of  crrating**  <d  the  relator's  property  tlirongh  the  eraporate 
hmita  of  the  village.  Snch  evidence  waa  held  proper  in  Paoplt  T.  Weaver, 
34  Hnn.  321.  Nor  waa  any  evidence  i^ven  *'of  the  earning  capacity  of  the 
railioad."  Sneh  evidence  was  held  to  be  proper  in  PeopU  v.  Keator,  86  Hun, 
502.  The  relator  seems  to  have  relied  largely  upon  the  drcumstance  that  2 
or  8  pieceo  of  property  ain^ed  oat  bom  a  list  of  over  1,400  found  upon  the 
aaseaament  roll  were  assessed  at  snma  less  than  their  value  as  expressed  by 
witnesses  produced  upon  the  hearing.  That  evidence,  under  the  rule  which 
liaa  been  ad<9ted  in  regard  to  the  proceedinffS  under  chapter  269  of  the  Laws 
of  1880»  is  not  sofilaieS  to  ovwtuni  tiw  judgment  of  the  trustees  acting  as 
a  board  of  assessment.  In  People  v.  Carter,  109  N.  T.  582. 17  N.  B.  Bep.  222, 
Aia>RKW8,  J.,  said:  "The  object  tA  the  statute  was  to  afford  a  remedy  to  a 
party  injured  by  unequal  valuations;  not  to  enable  him,  on  moe  proof  of  a 
mistake  or  misjudgment  of  the  assessm  as  to  the  relative  valuation  of  his 
property,  and  that  of  another,  to  have  his  aaseaament  reduced,  although  hia 
own  propMty  was  not  overvalued,  and  It  does  not  appear,  taking  Into  view 
the  anregato  assessment  and  venation  of  the  taxable  property  on  the  roll, 
that  be  will  be  compelled  to  pay  more  than  his  just  share  of  the  tax."  That 
ease  was  approved  in  PeopU  v.  ChrttttU,  115  N.  Y.  162, 21  N.  E.  Rep.  1024 
In  tlw  latter  case  it  waa  aasumed  '*that  tlw  propertiea  selected  out  from  the 
loU  by  mutual  i^reemmt.  and  used  without  objection  aa  the  baais  of  oom^ 
parison,  did  fairly  represent  the  proportionate  rate  of  assessment  of  the  prop* 
er^  of  the  town,  and  so  serve  as  a  correct  basis  for  comparison.** 

In  the  case  in  hand  no  such  asaumption  waa  made.  The  contrary  waa 
claimed  by  the  defendants.  Much  evidence  was  given  upon  the  bearing 
relative  to  the  valuation  of  the  property  of  the  New  York  Central.  Upon  a 
careful  inspection  ol  that  efidence.  considering  all  the  facts  and  circua^ 
stances  surrounding  the  property  of  that  corporation  within  the  village 
limits,  and  a  careful  inspection  of  aU  the  evidence  relating  to  and  circum- 
atanoea  sorroundlng  the  property  of  the  relator  within  the  corporate  limits, 
doee  not  lead  to  the  concluaion  that  tlie  trustees,  in  making  the  valuations 
eompliUned  of,  placed  the  property  of  the  relator  upon  the  aaseasment  roll  at 
a  sum  diaprc^tlonato  to  the  sum  of  •190,000  of  the  New  York  Central* 
After  a  careful  consideration  of  all-the  evidence  found  in  the  appeal  book.  I 
am  of  the  opinion  that  the  court  at  special  term,, upon  the  bearing  upon  a 
eertiorari,  under  the  act  of  1880,  waa  not  warranted  in  determinii^  that  the 
■aseaament  of  the  relator  "is  erroneous  by  reason  uf  overvaluation,  or  ia  un- 
equal in  that  Uie  asseflsment  has  been  made  at  a  higher  proportionate  valua- 
tiOQ  than  otbra  real  or  personal  property  on  the  same  roll."  • 

Upon  the  other  questions  presented  by  the  appeal.  I  c<mcur  in  the  opinion 
of  Hebwik,  J.,  for  the  reasons  therein  assigned,  and  favor  a  reversal  of  the 
determination  of  the  special  term,  and  the  denial  of  tbe  petition,  with  coste 
against  tbe  relator.  See  section  6.  c.  269,  Laws  IbSO;  People  v*  Parker,  45 
Hiiii,4S6. 


PaoPLB  ex  rd.  Wrar  Sborb  B.  Ca  u  Bdick  et  oZ. 
{Supreme  Court,  Oenemi  Term,  Fourth  Department.  May  S,  1890:) 
Anpeal  from  Bpecial  term,  Herkimer  county. 

Peutirai  by  West  Shore  Rsilw^  Company  to  have  ao  aaaessment  of  Ita  property  by 
the  tnuloea  of  Uttte  FaUsredooed.  Order  made  redaoiiig  tbe  aswMmanC  Denaa* 
Mte^paaL 
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Argued  before  Hahdiw,  P.  J.,  and  Mabtih  and  Mmmr,  J  J. 

Myron  O.  Bronner,  for  appellant*.   WUUam  E.  LeuHt,  for  respondant. 

Mbbwih,  J.  The  main  qneatloD  on  this  appeal  In  the  aame  as  In  the  case  of  the  sams 
respondent  against  Victor  Adams  and  othera,  ante,  295,  the  only  differeace  being  that 
It  relates  to  an  assessment  for  the  year  1887.  The  same  result  follows.  Order  entered 
July  8, 1889,  reversed,  with  $10  oosts  and  dlsbarsemeuts,  and  prayer  of  petiUooer  de- 
nied, with  oosts  agauBt  tha  j^tlonw,  as  upon  the  trial  of  an  issue  of  fact  in  the 
BUEurame  oonrt.  Appeal  ^on  <mler  entered  NoVMober  8*  1869,  dismissed,  without  ooata. 

jUloononr. 

Band  «.  Bomk*  W.  &  O.  B.  Co. 

{Supreme  CourU  OenenU  Term,  Fourth  Department.  May  3, 1890.) 

Anuif— RiTiBW— WiisHT  or  BriDnroB. 

In  an  action  by  a  oonductor  to  recover  for  servioes  rendered  In  September  and 
part  of  October,  defendant  set  up  that  in  August  plaintUT  had  collected  fares  for 
which  he  had  failed  to  aooount,  and  that  by  the  terms  of  his  oontraot  hia  salary 
was  not  to  be  paid,  in  such  case,  till  the  fares  were  aooounted  for.  Bereralprinte 
detectives  testified  that  pUanttll  had  collected  the  fares  unaccounted  for.  nainUff 
denied  the  misappropriatlonf  and  the  jnry  found  tar  blm.  MeUt  that  tli*  TanUot 
would  not  be  disturbed. 

Appeal  from  circuit  court,  Oswego  counly. 

Action  by  Lory  O.^nd  against  the  Bome.  Watertown  ft  OgdensbargBafl- 
rood  Company,  to  recover  w^es  for  his  service  as  conductor  on  deCsndaiU*! 
road.   Verdict  and  Judgment  for  piidntllf.   Defendant  appeals. 

Argnecl  before  Hardin,  P.  J.,  and  Mabtqt  and  BIbbwih,  JJ. 

Bhode$t  Coon  A  Bigt/kUt  for  app^ant.  Whitney  A  Whitneg,  Cor  respond- 
ent. 

MSBWiN*  J.  Tills  action  was  brought  to  recover  for  the  work,  labor,  and 
serTices  of  plaintiff  as  a  conductor  upon  the  defendant's  railroad  from  Sep- 
tember 1  to  October  21,  I8B8,  at  the  agreed  price  of  $65  per  month  for  work- 
ing days,  and  extra  at  same  for  other  days,  amounting  altogether  to  9123. 
In  defense,  it  was  alleged  that  the  plaintiff,  during  the  time  named  and  (or  a 
year  prior  thereto,  was  in  the  employ  of  defendnnt,  at  the  price  named,  un- 
der a  contract,  a  part  of  which  was  that  plaintiff  should  faithfully  account  fw 
and  pay  to  defendant  all  fares  which  he  received  in  the  course  of  his  employ- 
ment as  conductor,  and,  uatil  that  was  done,  should  not  be  entitled  to  his  pay 
for  services;  that  on  the7tb  August.  1888,  he  received  for  tares  #7.78,  and  on 
August  14,  1888,  S3.55,  which  be  did  not  pay  over  or  account  for;  and  that, 
therefore,  he  should  recover  nothing  on  his  present  claim.  A  counter-claim 
was  also  set  up  for  Stiid  sums,  and  also  for  the  sum  of  4150,  alleged  to  have 
been  In  like  manner  received  and  not  accounted  for  between  October  21, 1^, 
and  October  21.  18^8,  without  specifying  particular  dates  or  amounts.  At 
the  trial  the  amount  of  plaintiff's  wages  was  not  disputed.  The  contest  was 
over  the  matters  set  up  in  defense,  as  to  whether  or  not  the  plaintiff  was 
barred  of  his  cause  of  action  by  reason  of  failure  to  account  for  fares  collected. 
On  the  part  of  the  defendant,  there  was  the  twtlmony  of  several  persons,  em- 
ployed on  behalf  of  defendant  as  private  detectives,  who  were  <»i  the  trains 
run  by  plaintiff  on  the  7th  and  14th  August,  1888,  who  testlBed  to  the  plain- 
tiff  receiving  fares  that  did  not  appear  in  the  daily  reports  of  the  plaintiff  to 
the  company.  There  was  also  some  evidence  as  to  transactions  upon  the  12th 
September,  but  the  court  in  its  charge  held  it  not  to  be  suflBcIent  to  show 
any  deficiency  then,  and  limited  the  jury  to  the  consideration  of  the  transac- 
tions Id  August.  This  was  not  objected  to.  The  plaintiff  denied  any  misap- 
propriation, and  denied  that  he,  upon  the  dates  named  in  August,  received 
any  fares  that  he  did  not  account  for.  His  wages  for  August  were  paid.  The 
claim  of  ttie  defendant  Is  that  the  verdict  is  against  evidence;  thiU  there  was 
so  great  a  preponderance  of  evidence  in  favor  of  the  proposition  that  the  plain- 
tiff liad  received  fares  that  he  did  not  account  for,  that  upon  that  ground  a 
new  trial  should  be  granted.  The  vital  anastton  in  the  case,  as  submitted  by 
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tlM  eoQit  to  the  Jniy  wllho  it  objection  or  exception,  was  whether  the  philutlff 
IntenUonally  retained  money  which  it  was  his  duty  to  pay  over.  The  verdict 
of  the  jury  in  favor  of  the  plaintiff  upon  that  question  shoald  not,  under  the 
dicumstances  of  this  case,  be  disturbed.  The  defendant,  notwithstandinji;  the 
informatioD  whit^  it  now  aaya  was  obtained  by  Its  agents  on  the  7th  and  14th 
Ana nst,  paid  the  plain tlS  his  wages  for  August,  and  did  not  discharge  him  till 
the^t  October. 

It  is  further  dalmed  by  the  defendant  that  the  plaintiff,  according  to  his 
own  erMence,  failed  to  perform  his  contract  by  omitting  to  punch  the  duplex 
tickets  for  passengers  who  paid  their  Aires  on  the  train,  at  the  time  wlwu  th^ 
were  paid,  and  that,  therefore,  plaintiff  cannot  recover^  and  the  complaint 
staoold  have  been  dismissed  on  that  ground.  This  point  was  not  taken  in  the 
answer  w  at  Uie  trial,  and  there  wu  no  request  to  have  it  snbmitted  to  the 
jniy.  Aeconllng  to  plalntUTs  evidence,  the  rule  was  not  invariable,  and  it 
cannot  be  said  as  matter  of  law  that  his  ffUlure  to  pondi  Hckets  in  the  man- 
ner testified  to  by  him  would  be  a  bar  to  his  recovery  of  wages.  The  rulings 
upon  the  odmiaidoiiB  ef  evidence  to  which  our  attention  Is  called  were  not  or- 
oneous.  The  explanation  of  plaintiff,  as  to  his  manner  of  doing  business, 
given  1^  him  In  rebnttal  of  the  defendant's  evidence,  to  the  extent  admitted 
bv  tbe  conrt,  was  not  improper.  Evidence  was  given  by  a  witness,  Samuel 
Boll,  as  to  what  ocourred  on  another  train  In  the  presence  of  Mr.  I^rsons,  tbo 
president  of  the  defendant,  with  reference  to  tlw  punching  of  duplex  tickets. 
The  only  ground  of  objection  was  that  it  did  n<^  appear  that  Mr.  I^irsoni 
knew  what  was  going  on.  This  <A>JectIon  was  remedied ;  the  witness  stating 
tb^  Mr.  Parsons  saw  him  collect  fares,  and  pass  them  without  pancfaing 
the  da{dex.  No  snflBeient  reason  for  reversal  la  shown.  Judgment  and  oider 
affirmwU  with  costs.  All  concur. 


MULUN  «.  SlSSON  8t  al. 
{Supreme  Court,  Cfmtoral  Term,  Fourth  Department  April,  1800;) 

AasioinaiiT  roa  BBMavrr  or  Crbditors — Dibbotort  Photibioitb  op  Gvmm. 

Laws  N.  T.  1888,  o.  9M,  amendlofc  the  Keoeral  aMirament  aot,  (Laws  1877,  a  4M,\ 
so  as  to  provide  that,  la  an  assignment  for  beneflb  of  oredltors,  the  residenoe,  Idnd 
of  basinew  carried  on  by  the  debtor  at  tbe  time,  the  plaoe  where  ooadooted,  and; 
If  In  a  ol^,  the  street  and  number,  should  be  ^Molfloal&  stated,  la  tnraaly  dlreotoiy; 
■Bd  the  nOara  of  the  assignor  to  xnlly  oomplrtlwiewtta  will  sol  nadar  tiw  assign, 
mnt  vfrfd.  Following  Taggart  v.  Sfmon.  9  fl.  T.  Bupp.  758. 

Appeal  from  special  term,  Jefferson  counfy. 

Action  by  Joseph  Mnlllo,  as  receiver  of  William  W.  Herrlck  and  Henry 
H.  Ayers,  against  Humphrey  Sisson  and  others.  Plaintiff  appeals  from  a 
judgment  dismissing  his  complaint.  I^ws  IS??,  o.  466,  as  amended  by  Laws 
X.T.1888.  c.  294,  provides  that.  In  an  asaignment  for  the benefltof  creditors, 
the  residence,  kind  of  business  carried  on  by  the  debtor  at  the  time,  the  place 
where  oondacted,  and,  if  in  a  city,  the  street  and  namber,  should  be  specifio- 
ally  sUted. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 
ZmHng    Laneing,  for  appellant.    W.  M.  Rogere  and  JoAii  C.  McCartint 
fw  nspondents. 

Mbrwin,  J.  This  action  la  brought  to  set  aside,  as  fraudulent  and  void 
as  to  creditors,  a  general  asaignment  made  by  thedefendants  Herrlck  &  Ayers 
to  the  defendant  Slsaon.  The  claim  of  the  plaintiff  ia  that  tbe  assign- 
ment is  void  by  reason  of  its  failure  to  specify  the  kind  of  business  carried  on 
by  the  debtors,  and  their  place  of  business,  as  required  by  section  2  of  chap- 
ter 466  of  the  Laws  of  1877,  as  amended  by  chapter  2»4  of  1888.  The  same 
question,  as  to  the  same  assignment,  waa  jussed  upon  by  this  court,  in  Tag- 
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ffart  T.  8Uton,  9  K.  Y.  Sapp.  758.  advetselj  to  the  pldntUTs  poslUoo.  Fal- 
lowing tbat  case,  the  Judgment  here  must  be  affirmed. 

It  Is  also  claimed  by  the  defendant  that  the  plaintiff,  as  recelTer  apptrintel 
in  proceedings  supplementary  to  execution,  cannot  maintain  this  action.  Tbli 
point  was  not  passed  upon  hy  the  trial  coart,  and  it  te  not  necesaarj  to  decids 
it  hMS.  Juctgnient  affirmed,  with  oosts.  All  ooncar. 


Ahbebo  9,  KBAMintm 

(Supreme  Court,  General  Term,  Plrat  Department.  Usy  SB,  18001) 

BmBEBCT— Apfoiktmbnt  or  RarsBEB— iBRaouuBmBa  Wuvkd. 

The  BtibstitQtion  bj  tbe  ooart,  without  notioe,  of  the  nsme-of  anoUier  penoa  ta 
the  order  appolntitis  a  referee  who  has  resigned,  Is  an  Irregularis  for  wtaidi  ttw 
order  may  be  vacated,  bat  U  waived  by  ai>pearlng  before  tbe  retoree  wiUumfe  mov- 
ing to  vaoata. 

Appeal  frdm  smdal  term,  "Sbw  Toiic  oonnty. 

AcUon  an  mjanetlon  hy  GostaT  Amberg  against  WUHam  Kamvr,  Tte 
report  of  tbe  referee  appointed  to  assess  the  damages  sattbaiaad  hy  defeodaat 
was  conflrmed.  and  d^ndant  appeals.  Fot  signal  from  nder  appeinti  ng  ref- 
eree, see  8  K.  T.  Snpp.  821.  For  former  Utteation,  see  8  K.  T.  Sumi.  240^ 
4  N.  T.  Snpp.  618. 6  N.  Y.  Supp.  803. 

Argued  before  Yak  Brirtt,  P.  J.,  and  Bartlbtt  and  Bakusit,  JJ. 

JowpA  J7.  NewburgeTt  for  appellant.  David  fhrher,  for  re^ndent. 

Van  Bbttst.  P.  J.  Upon  tbe  termination  oi  tbia  action  an  order  of  Fefei^ 
ence  was  granted,  upon  notice,  to  assess  the  defendant's  damages  snstained 
1^  reason  of  an  injunction  procured  by  plaiotifF.  This  order  appears  to  have 
been  made  and  entered  on  the  12th  of  April,  1889.  On  the  8tb  of  May.  1889. 
the  referee  named  in  said  order  reaigned.  and  the  learned  judge  seems  after 
its  entry  to  hare  atricken  ^e  name  of  tbe  original  referee  therein  named 
therefrom,  and  inserted  tbe  name  of  a  new  referee,  without  any  noUoe  to  the 
plalntiif.  Notice  having,  been  given  of  proceedings  bofoie  the  referan,  tha 
ooansel  for  the  jdaintlff  appeared,  and  atiUed  tbat  he  wished  it  andetatood 
that  he  appeared  vltboat  prejudice  to  an  objection  on  bia  part  to  the  pn^pif- 
ety  ci  the  present  referee  actbig  herein  on  the  ground  that  there  bad  been  no 
oiderentered  anhatituttng  tbe  present  referee  In  plaee  of  the  raCeree  ai^ojnted 
by  order  dated  April  12, 1889.  He  offered  in  eTldence  the  cnriglniu  order, 
taken  from  the  fllea,  bearing  the  name  of  the  new  referee,  showing  upon  its 
bee  that  the  name  of  Uie  original  referee  had  been  erased.  The  referee  ovei^ 
ruled  the  objection,  and  the  reference  proceeded.  Upon  the  coming  in  of  the 
referee^s  report  the  plaintiff's  attorney  filed  exceptions  to  the  same,  excepting 
to  the  findings  contidned  In  tbe  referee's  report,  and  to  his  concIuBlons  of  biw* 
and  to  the  refusal  of  the  referee  to  find  as  requested  by  the  piaintUt.  llieaa 
exceptions  were  overruled,  and  tbe  report  confirmed*  from  whieb  confirma- 
tion this  appeal  ia  taken. 

By  the  stipulation  entered  into  1^  the  parUea,  It  is  conoeded  that  the  amoant 
of  damages  found  by  the  refwee,  and  confirmed  by  the  court,  is  reasonabto; 
and  the  only  question  argued  upon  tbis  appeal  was  as  to  whether  tlie  wh<da 
proceeding  was  absolutely  void  because  the  referee  was  withoat  anthorify  or 
jurisdiction.  Of  course,  if  tbe  referee  was  absolutely  without  joria^etion, 
proceeding  upon  tbe  reference  without  objection  did  not  confer  J  uriadlctloa 
npon  him.  But  we  think  that,  although  tbe  proceeding  by  which  tbe  new 
referee  was  substituted  tm  tbe  old  was  absolutely  irre^ukir,  and,  It  the  plain- 
tifl  bad  moved  to  set  tbe  order  aside  as  it  had  heen  altered,  he  would  bava 
been  entitled  as  matter  of  right  to  have  the  same  vaca^.  yet  it  was  bat  an 
irregularity,  wblcli,  by  proctreding  before  the  referee  witlioot  moving  to  set  it 
aside,  the  plaintiff  waived.   ItoherU  v.  Whiter  73      Y.  375.   The  learned 
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Judge  below  had  no  aathoitty,  after  the  order  appointing  tbe  first  referee  had 
been  entered,  to  make  any  alteration  in  the  same  whatever,  except  upon  no- 
tioB  to  the  plaintiff's  attorney,  nnU  bj another  order  dulf  entered.  The  order, 
aftw  It  was  filed,  became  a  pnbtic  record,  and  was  beyond  the  reaeli.  for  any 
parpose  whatevert  of  the  judge  who  made  it;  and  the  only  way  in  which  it 
ooald  regularly  be  recalled,  affected,  or  altered  woald  be  by  the  entry  of  a  new 
order  upon  notice  to  the  parties  interested  therein.  This,  however,  was,  as 
already  said,  an  irregularity  which  would  have  entitled  the  plaintiff,  npon  a 
proper  motion,  to  bare  bad  the  proceedings  vacated.  But  it  was  not  for  the 
referee  to  determine  as  to  wbetiier  the  order  was  regular  or  Irregular.  He 
properly  overruled  the  objection,  and  proceeded  with  the  reference  as  directed 
by  the  order;  and,  his  oouciusion  being  correct,  the  exception  thereto  raises 
no  question  for  review.  Vpoa  the  wM»  ease,  tiker^re»  the  order  must  be 
afflrmedt  but  withoat  eoaCB.  All  eoneor. 


Faxiom  et  al.  o.  Broqak  tt  oZ. 
(Atprenw  Court,  Spectal  Term,  JVew  Forft  County.   April  M,  1800.) 

1.  WiLLe— BbTOOATJOX  OT  FbOBAT*— iNJUKOnOM. 

IbB  surrogate  having  exclusive  jurisdiction,  under  Code  Civil  Proa  N.  Y.  |  3i73 
«(  MQ.,  to  admit  wills  to  probate,  and  to  revoke  probate  thereof,  an  action  cannot 
be  nuuntalned  terestnindef endaat  from  pTOoeeding  before  the  snrronte  to 

8 robate  of  a  will,  and  to  admit  to  probate  alater  will,  on  the  gronnd  Uuit  tiba  Un- 
led  powers  of  the  surrogate  proolude  him  from  oonaidering  the  gneatian  whether 
defendrat  la  estopped     having  received  benefits  under  the  first  wUL 
S.  pLBwnre— DnnmasK— UiBJOiNSBB  ov  DarsiTDAiTTs. 

Code  Ctvil  Proo.  IT.  7.  1 4^  providing  that  defendant  may  demur  to  the  oom- 
plaint  when  it  ^>pears  that  **  there  is  a  nrnjoiDdor  of  parties  platntifl,  *  or^a  detect 
of  pwtlesplidntin  or  defendant,  "does  not  authorise  a  damnrrarbeoanse  there  la  a 
mlsjof Oder  of  parties  defendant. 

Action  bj  Daniel  Faxton  and  John  B.  Hanchett  gainst  Eliza  Brogan  and 
others,  to  restrain  a  proceeding  to  obtain  revocation  of  the  probate  of  the  will 
of  John  Patterson,  deceased,  theretofore  allowed,  and  for  the  probate  of  a 
alater  will.  Defendante  demur  to  the  complaint,  on  the  grounds  that  there 
is  a  misjoinder  of  parties  defendant,  and  that  the  complaint  does  not  state 
a  cause  of  action.   For  former  report,  see  8  N.  Y.  Supp.  872. 

Code  Civil  Froc.  N.  Y.  §  488,  provides  that  "defendant  may  demur  to  the 
complaint  when  one  or  more  of  the  following  objections  thereto  appear  upon 
the  face  thereof:  ***(£)  That  there  is  a  misjoinder  of  pwrties  plain- 
tiff; (6)  that  there  is  a  defect  of  parties  plaintiff  or  defendant." 

Soofwmt  Hamilton  db  Seekettp  for  plainUffs.    O.  ff  MorUz,  tor  defendants. 

O'Brien,  J.  The  Code  (section  488)  does  not  authorize  a  demurrer  on  the 
ground  of  a  misjoinder  of  parties  defendant,  therefore  the  first  ground  of 
demurrer  is  overruled. 

The  second  alleged  ground  of  demurrer  Is  that  the  complaint  does  not  state 
facta  BuIBcient  to  constitute  a  cause  of  action  as  against  the  defendant  Eliza 
Brogan.  This  ground  of  demurrer  seems  to  me  to  be  well  taken,  for  the  rea- 
sons that  may  be  briefly  stnted.  The  complaint  asserts  no  cause  of  action 
against  Eliza  Brogan,  and  contains  no  averment  showing  that  she  is  a  neces- 
sary or  proper  patty  for  a  complete  determination  of  the  action  between  the 
pliiintiffs  and  the  defendant  George  W.  Patterson.  The  gist  of  the  action  is 
to  obtain  an  injunction  to  prevent  the  defendant  Patterson  from  proceeding 
in  the  aurrogale^s  court  to  obtain  the  revocation  of  a  will  already  probated, 
and  from  proceeding  to  obtain  the  probate  of  Hnother  and  distinct  will,  exe- 
cuted by  the  testator  at  a  period  aulMequent  to  the  will  ulready  probated.  The 
plaintiffs'  right  to  suoh  reUef  Is  predicated  upon  the  statement  that  the  defend- 
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ant  Ffttterson  Is  eatopped  by  bis  ftots*  having  taken  and  recelTed  benefits  onder 
the  will  probated.  Ae  Patteison  is  tbe  reafdefendantagainet  whom  the  alle> 
gations  in  the  complaint  an  made*  It  is  evident  that*  if  a  eaose  of  action  is 
not  stated  as  agwnst  him,  none  exists  against  the  demurring  defendant  Eliza 
Brogan.  who  is  made  a  party  because  she  is  named  as  a  benenclaiy  in  the  will, 
and  against  whom  no  relief  or  Judgment  Is  asked.  It  remains,  therefore,  to 
consider  whether  a  good  cause  of  acUon  is  stated  as  against  the  defendant 
Ritterson.  It  Is  asserted  that  the  surrogate  is  prevented,  hy  reason  of  Ids  lim- 
ited statutory  power,  from  entertaining  tbed^ense  of  an  eetoppd  In  tbe  pro* 
eeedlng commenced  In  tbesnrrogate*B  court  to  revoke  the  will  already  probated, 
and  to  secure  the  probate  of  the  subsegueut  will,  as  liereinbefore  stated.  In 
this  view  as  to  the  surrogate's  limited  power  to  do  Justice  between  tlie  parties, 
I  do  not  agree.  Upon  him  has  been  conferred  bystotute'  the  exclusive  power 
to  probate  a  will,  and  to  entertain  proceedings  to  secure  tbe  revocation  ol 
a  will  already  probated.  Aa  has  been  well  said  by  the  learned  judge  in  deny- 
ing an  appllcati<m  for  an  injunction  in  this  case,  pmrlenU  lite:  "This  court 
ought  not,  excepting  in  a  case  where  the  plaintiff  would  be  clearly  reme- 
diless without  resorting  to  a  court  of  equity,  undertake  to  interfere  with  the 
surrogate  In  theexerclse  of  his  Jurisdiction."  Thiit  the  plaintiffs  are  not  rem- 
ediless, and  that  the  surrogate  is  not  powerleias  to  protwt  tbe  plaintllTs  aa  ez- 
ecutors.becomes  apparent  when  we  consider  the  results  that  would  flow,  assum- 
ing that  the  defendant  George  W.  Patterson  should  succeed  in  revoking  tbe 
present  will,  and  probating  the  one  now  offered.  After  a  revocation  of  a  will 
an  accounting  would  follow,  in  which  tbe  executors  would  be  protected  la 
reference  to  any  payments  made  under  such  will,  by  directions  of  those  en- 
titled to  take  thereunder.  Again,  upon  grounds  of  public  policy,  the  testator 
is  entitled  to  have  his  last  will  probated.  Wben,  however,  it  comes  to  tlie 
distribution  of  the  estate,  tbe  surrogate  can  prevent  injustice  being  done  to 
the  executors  who  have  proceeded  in  the  courseof  such  distribution  according 
to  tbe  consent  and  directions  of  all  legatees,  devisees,  or  beneficiaries  named 
in  the  will,  even  if  it  be  assumed  that  he  can  regard  or  take  notice  of  tbe 
estoppel  as  a  ^Mr  or  defease.  The  surrogate,  therefore,  Iwvlng  ample  powers 
to  protect  tbe  plaintlfTs,  and  titey  not  being  remediless,  joined  to  the  rtiuc- 
tance  which  this  court  will  always  show  when  asked  to  enjoin  tbe  surrogate 
to  matters  within  his  peculiar  Jurisdiction,  seem  to  me  conclusive  against 
plaintiffs*  right  to  an  injunction,  which  is  tbe  ultimate  relief  sought.  The 
facts  stated,  therefore,  not  being  snfflcient  to  warrant  a  Judgment  in  plain- 
tiffs' favor,  the  demurrer  must  be  sustained.  Judgment  aocordingly.  wtUi 
leave  to  serve  an  amended  complaint,  npon  paymmt  of  costs. 

•CJodaClyU Proc  N.T.IMftetMQ. 
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SwEEHET  s.  ITEff  YoRE,  N.  H.  A  H.  B.  Co. 
(Supertor  Court     Nmo  Tork  City,  Omeral  Tarm.  Jnne  37,  ISOa) 

MifTEB  axd  Skbtant— HsGLisaNCi  or  Hivm. 

In  an  action  for  Injuries  received  by  plaintiff  while  In  the  employ  of  defendank 
wabrakeman,  hy  the  breskinff  of  a  defective  conpliQEf  Hnk,  it  iseirortolDStruott 
as  a  matter  of  law,  that  defenoant  is  gnilty  of  aotionahle  negilgeiioe,  where  the 
ertdenoe  tends  to  show  that  »  f«Uow«emuit  of  plalnWE  naecT  the  denotiTe  link, 
though  the  detect  was  apparent  on  inapeotlon,  and  defondant  had  provided  other 
links  which  ware  perfectly  BaCe. 

Appeal  from  Jai7  term. 

Acti<ni  b/  Oweo  Sweenej  against  the  New  Tork,  New  Haven  A  Hartford 
fiailroad  Company  forperaonS  Injuries  sustained  hj  plaintiff  wbile  in  ttw 
employ  of  defendant  as  brakeman.  Tbe  evidence  went  to  show  that  the  in- 
juries were  sustained  In  a  collision  caused  by  the  breaking  of  a  defective  link 
eonneoting  the  tender  of  an  engine  with  a  frelgbt-car.  The  detect  was 
parent  on  Inspection.  There  was  no  evldenoe  as  to  who  put  the  link  in  plaoe, 
butsueh  duty  devcdred  upon  one  of  the  crew  to  which'  plaintiff  belonged. 
Judgment  was  given  for  plaintiff,  and  defendant  appeals. 

Argued  befwe  FRmEDMAH  and  Tbuax,  JJ. 

Pagt  A  Taft,  for  appellant.   ThamM  P*  WiekUt  for  respondent. 

FrbedhaH)  J.  Assuming  that  the  trial  Judge  was  tight  in  refusing  to 
dtamlas  the  complaint,  and  In  holding  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  proximate  cause  of  plaintiff's  injury  was 
tbe  breaking  of  the  coupling  link  between  the  tender  and  tlie  car  next  to  Itof 
defendantiB  train,  it  does  not  follow  that  the  breaking  of  the  said  coupling 
link  constituted  negligeoce  per  w  in  the  defendant.  From  the  evidence  on 
this  point,  although  uncontradicted,  reasonable  minds  may  draw  different 
conclusions.  In  a  certain  aspect  ot  the  case  tiie  jury  might  have  reached  the 
conclusion  that  a  fellow-servant  of  the  plaintiff  negl^utly  used  the  said 
coupling  link,  notwithstanding  Its  Imufflciency  and  defect  were  apparent  on 
a  bare  inspection,  and  although  the  defendant  had  provided  quite  a  numbw 
at  others  which  were  perfectly  safe  and  suAcient,  and  from  wlilcb  a  seleo- 
tlon  should  have  been  made  by  such  fellow-aervant.  Thequestion  of  defend- 
ant's negligence  wasthanforeoneot  fact,  to  be  determined  by  the  jury,  and  it 
was  error  in  law  to  withdraw  itfromtheeonslderation  of  tlie  jury*  and  to  hold 
thi^  tlM  defMidant  had  been  guilty  of  negligAioe,  as  matter  of  law,  in  not 
having  inovidod  a  safe  and  sufflcient  coupling  link,  and  to  Instruct  Uie  jury 
that  the  only  question  to  be  determined  by  them  was  thequestion  of  damages. 
As  tbe  error  specified  necessitated  a  new  trial,  it  is  not  neoeasary  to  discuss 
the  otlier  qnestions  In  the  case.  Tbe  judgment  and  order  should  be  revttMdt 
and  s  new  trial  ordersd,  with  costs  to  appdhtnt  to  abide  tlie  event. 


Woodruff  o.  Kew  Yobk,  L.  E.  A  W.  B.  Co. 

(Superior  Court  of  Buffalo,  Speotal  Term.  April  1, 18B0.) 

Tavm— Aonoir  bt  Tbcbt^b— Allowahoi  om  ow  Botatb. 

The  Q.  ndlroad  oompany  conveyed  all  its  property  to  plalDtlfl  In  trust  to  seoore 
Its  bonda,  and  afterwards  leased  all  its  propenty  to  plaintuE,  who  aasamed  the  bonds 
eeoured  vy  tbe  deed  of  trust.  A  few  di^ys  after  this  leaseplainttff  leased  Vib  prop- 
•rly  to  the  E.  railway  oompany,  whioh  assumed  platntilt's  obllgattona  under  torn 
laaae  to  him.  Afterwards  plaintiff  sued  the  B.  oompany  to  enforce  payment  of  the 
bonda,  and  a  judgment  was  rendered,  which  relieved  plaintiff  from  personal  UabiJp 
itiy,  but  was  also  in  other  respects  unfavorable  to  the  bondholders.  Plaintiff  ap- 
pealed, and  procured  a  judgment  whioh  fixed  his  llablli^,  and  made  tbe  bondbold- 
era  aeonrei  Held,  that  the  litdsation  was  tor  the  benefit  of  the  bondholders,  and 
.  not  for  pialntUFs  benefit,  and  ibat  plslntlff  was  entitled  to  an  allowanoe  for  «x- 
panaea  and  attorneys'  fees. 

v.lOE.T.a.no.4— 20 
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At  ctaarabeis.  Action  by  lAuren  0.  Woodruff  against  the  Ifew  Yoifc.  I 
Erie  &  Western  Ballroad  Company.  Defendant  mores  to  Taci^  certain 
ders  granting  allowaneee  to  plaintiff  herein,  and  for  ooansel  fees,  mad 
parte  upon  application  of  the  plaintiff.  The  motion  is  made  upon  pi 
tiff's  papers,  and  the  papers,  proceedings,  and  judgment  rolls  in  seTeral 
tions  and  proceedings  between  the  pwtles  hereto,  and  between  plaintitf 
the  predecessors  irf  defendant.  The  facts  appearing  upon  this  applicatior 
far  H8  material  to  a  disposition  of  the  present  controversy,  are  as  follows: 
or  about  the  20th  day  of  June,  1871,  the  Erie  A  Genesee  Valley  Raih 
Company,  a  corporation  existing  under  the  laws  of  the  state  of  New  Y< 
for  the  purpose  of  completing  its  road,  aad  being  desirous  of  raising  monc 
that  end,  executed  and  delivered  to  the  plaintiff  herein,  Augustus  Fn 
ami  Le  Grand  Lockwood,  now  deceased,  a  deed  in  trust  of  its  said  propc 
for  the  purpose  of  securing  the  payment  of  bonds  issued  by  said  oorpoia 
in  amount  to  the  sum  of  9120.000,  payable  at  the  Metropolitan  Natli 
Bank,  in  the  city  of  Kew  York,  on  the  1st  day  of  July,  1886,  bearing  inte 
£rmn  the  1st  day  of  July,  1871,  at  the  rate  of  7  per  oent.  per  annum, 
said  bonds  were  duly  dtiivcred  by  said  corporation  to  said  trustees*  and  ^ 
by  them  negotiated  and  sold.  Subsequently,  and  about  November  1,  1 
the  said  plaintiff  entered  into  a  written  agreement  witJi  said  corporal 
whereby  the  said  corporation  demised  and  leased  to  plaintiff  its  said  road 
gether  with  all  its  properly,  rights,  and  appurtenances  connected  tberew 
for  and  during  the  term  of  Its  corporate  existence,  in  eonsideration  of  w: 
ptaintifl  assumed  the  payment  of  the  said  bonded  debt  of  8120,000,  toge 
with  the  interest  thereon.  Thereafter,  about  the  8th  of  November.  1871, 
plaintiff  demised  and  leased  said  road,  its  property  and  appurtenanoea,  tc 
Erie  Railway  Company,  a  railroad  corporation  duly  chartered  by  tiie  rtal 
New  York,  in  and  by  the  terms  of  which  leue  the  said  last-named  ocmdj 
assumed  all  the  obligations  imposed  upon  plaintiff  by  virtueot  the  prior  le 
and  thereupon  said  Erie  Railway  entered  into  possession  of  tlie  said  road,  i 
througti  itself  and  Its  auccessors.  has  since  continued  to  control  and  ope 
the  same.  The  Erie  Railway  Company  made  default  in  the  payment  ol 
terest  on  said  bonds  during  its  corporate  existence.  In  1875  an  action' 
commenced  by  ttie  attorney  general  of  the  state  against  the  Erie  Rail 
Company  for  a  dissolution  of  the  corporation,  and  pending  said  action  H 
iT.  Jewett  was.  on  the  29th  day  of  May,  1875,  appointed  temporary  rece 
of  said  company,  by  an  order  duly  entered,  and  immediately  entered  upon 
duties  ol  his  receivership,  took  possession  of,  and  continued  to  (^>erHte. 
road  leased  by  plaintiff,  as  aforesaid.  The  said  receiver  also  made  defanl 
the  payment  of  the  interest  due  upon  said  bonded  debt.  Subsequently  pi 
tiff  obtained  an  order  granting  him  leave  to  sue  said  receiver,  and  thereat 
about  October  20,  1877,  he  brought  an  action  against  said  reoei%'er.  the  '. 
Railway  Company,  and  others,  to  compel  the  payment  of  interest,  as  prov 
in  said  bonds.  Tliis  action  resulted  in  an  interlocutory  judgment,  direc 
payment  by  the  receiver  of  said  interest  out  of  any  fund  in  his  hands  &[ 
cable  for  the  payment  of  reiit  of  leased  roads,  and  directing  a  reference  tc 
termine  whether  any  such  funds  existed  applicable  to  said  purpose, 
whether  said  receiver  had  been  discltarged  from  his  trust.  This  judgn 
was  reversed  on  appeal  to  the  general  term,  the  court  holding  that  the 
leases  were  void,  and  that  plaintilT  had  no  standing  to  maintain  the  act 
Tlie  court  of  appeals  reversed  tlie  judgment  of  the  general  term,  and  a^r 
that  of  the  special  term.  Subsequently  said  reference  was  executed,  and 
referee  reported  that  there  was,  on  December  5, 1889,  while  said  Interlocn 
judgment  was  in  force,  funds  sufficient  for  the  payment  of  the  judgmeni 
therein  provided,  but  tiiat  at  the  time  of  the  reference  there  was  no  mone 
funds  in  the  hands  of  such  receivw,  and  that  he  had  been  discharged  ( 
his  said  trust  by  order  of  the  court,  and  the  mone]^  appltcsftble  to  tbo  payn 
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of  the  judgment  was  by  Batd  order  paid  hj  the  receiver  to  the  defendant  here- 
in. The  special  term  decided  that  the  receiver  was  not  discharged  from  th« 
(^ration  of  the  judgment,  but  must  pay  the  money  into  the  designated 
posltory.  This  judgment  was  modified  at  geneial  term  (25  Hun,  2^)  by  pro- 
viding that  the  receiver  should  only  be  required  to  pay  such  moneys  as  he 
mij^ht  at  the  time  of  the  referee's  report  have  in  his  hands,  or  such  sums  as 
might  thereafter  come  into  his  hands  from  the  Erie  Railway  Ciompany.  This 
judgment  was  upon  appeal  reversed*  and  the  judgment  of  the  special  term 
affirmed,  by  the  court  of  appeals.  93  K.  T.  609.  Subsequently,  and  about 
July,  1886,  an  action  was  brought  In  this  court  by  plaintiff  to  compel  the  pay- 
ment of  the  several  snms  of  interest  heretofore  mentioned  by  this  defendant, 
as  the  SDCcessor  in  interest  of  the  Erie  Railway  Company,  and  which  had  also 
received  the  sum  of  money  so  held  by  the  said  receiver  from  him  at  the  time 
of  his  discharge  from  the  receivership,  and  which  was  applicable  to  the  pay- 
ment of  the  said  judgment,  and  had  also  entered  into  the  poeaesslon  of.  and 
was  operating,  the  said  road,  so  leased  as  aforesaid  from  plaintiff.  Said  ac- 
tion was  duly  tried  in  favor  of  said  plaintiff,  whereby  defendant  was  com- 
manded to  pay  the  snm  of  $49,504.36.  with  interest  from  the  16th  day  of  SefK 
tember,  1889,  together  with  certain  costs,  into  the  Metropolitan  Trust  Com- 
pany of  the  city  of  New  York,  to  the  credit  of  Lauren  C.  Woodruff  and 
Augustus  Frank,  as  surviving  trustees  under  the  said  mortgage  or  trust-deed 
executed  by  the  Erie  A  Genesee  Valley  Railroad  Company.  The  said  defend- 
ant has  complied  with  the  judgment  herein  and  has  paid  the  said  mone^  to- 
the  credit  of  the  said  trustees,  and  the  same  is  now  awaiting  distribution  bf 
the  trustees  to  the  holders  of  the  coupons  due  upon  said  bonds. 

Myron  S.  Peck  and  L.  if.  Banffs,  for  plaintiff.    Rogers,  Looke  A  MiU 
(urn,  for  defendant  bank.   B.  C  Handallt  for  certain  coupon  holdera. 
S.  Famwnt  for  Augustus  Frank,  trustee. 

Hatch,  J.  It  was  deemed  essential  to  state  the  facts  connected  with  this 
motion  with  some  fullness,  that  the  equities  applicable  thereto  might  clearly 
appear.  From  these  facts  and  the  record  it  appears  that  at  the  time  of  the 
execution  of  the  bonds  plaintiff  and  Frank  occupied  no  other  relation  to  the 
bondholders  than  such  as  arose  by  virtue  of  their  trusteeship  to  sell  the  bonds, 
receive  and  pay  the  Interest.  Ko  personal  liabilEty  attached  to  tliem  for  any 
defaults  that  might  be  made  which  did  not  involve  an  omission  to  properly 
discharge  the  duties  of  their  trust.  Elimtnatiug  from  this  case  now  all  rec- 
ords and  proceedings  by  virtue  of  which  the  fund  herein  has  been  obtained, 
we  see  that  It  comes  to  the  hands  of  the  trustees  by  virtue  of  their  capacity  aa 
such,  and  in  none  other.  The  result,  therefore,  of  the  litigation,  however  or 
by  whomsoever  carried  on,  has  been  to  bring  Into  court  a  sum  of  money  pay- 
able to  no  particular  individual,  not  even  to  the  plaintiff,  but  payable 
trusteea,  to  be  by  them  distributed  in  accordance  with  the  obligation  imposed 
upon  them  by  their  original  appointment.  We  therefore  have  presented  & 
case  where  a  litigation  carried  on  by  one  of  the  trustees  for  ti  period  of  years, 
resulting  in  a  judgment  directing  the  funds  to  be  paid  to  representatives  afK 
pointed  for  distribution,  in  which  we  are  asked  to  say  that  the  person  carry- 
ing on  tbe  litigatiou,  who  finally  receives  the  money,  of  which  he  takes  noth- 
ing personally,  has  occupied,  and  now  occupies,  the  position  of  an  individual 
litigating  for  his  own  interest  with  respect  to  the  fund,  and  must  pay  not 
only  hia  own  expenses,  but  the  charges  of  counsel,  while  he  gets  nothing,  and 
the  benefldary  takes  all,  wltliout  charge,  cost,  or  trouble.  If  this  be  the  law, 
it  must  be  declared  so  by  some  other  tribunal  than  this.  It  would  be  perhaps 
conceded  that,  If  the  plaintiff  had  conducted  this  litigation  in  his  representa- 
tire  capacity,  or  been  without  personal  interest  or  liability  with  respect  to 
the  Bubject-matt«r  thereof,  then  the  rule  would  be  different  with  reapect 
to  hit  ri^t  for  reimbursement.   Docs  the  fact,  then,  that  Woodruff  was 
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Burety  for  the  payment  of  these  bonda  and  Intwest  tbereon  so  far  change  his 
relation  thereto  that  it  must  be  said  that  be  so  carried  It  oo  as  bis  personal 
matter,  with  the  sole  purpose  and  object  of  relieving  himself  from  his  per- 
sonal obligation,  and  in  no  sense  to  create  a  fund  for  the  benefit  of  (^ers? 
This  presents  one  of  the  questions  urged*  and  attacks  the  power  ef  the  court. 
When  Woodruff  took  the  lease  from  the  Erie  &  Oenesee  Valley  Railroad  Com- 
pany, he  thereby  assumed  the  payment  of  the  bonded  debt,  and  became,  as  to 
the  Erie  Railway,  the  defendant  herein,  and  the  boDdholders.  a  surety  for  the 
payment  of  the  coupons  as  they  matured.  It  was  doubtless  Intended  at  the 
time  of  the  execution  of  the  lease  that  the  Erie  Railway  was  to  become  the 
reaU  and  piactlcally  the  primary,  party  in  the  operation  of  the  road,  the  ex- 
tension of  its  line,  and  the  payment  of  interest  upon  its  bonded  debt;  for  in 
the  lease  from  the  Erie  ft  Genesee  Company  to  the  plaintiff  is  found  this  clause: 
"In  case  of  payment  of  the  bonds  by  the  party  of  the  first  part,  or  the  Erie 
Railway  Company,  thereafter  the  annual  rent  to  be  one  dollar  and  taxes."* 
The  answer  of  the  Erie  Railway  Company  and  of  the  reoelTer  also  pleads  as  a 
defense  that  plaintiff  simply  oconpied  the  position  of  sarviving  trustee,  and 
that  any  cause  of  action  which  might  exist  belongs  to  the  sorvivlDg  triiatB«B 
under  said  trust-deed,  and  not  to  plaintiff.  While  these  tects  do  not  change 
the  1^1  obligation  of  the  parties.  It  bears  upon  the  equity  of  the  appIloMoa 
and  [wlntifl's  standing.  Such  position  is  also  reinforced  by  the  fact  that  it 
does  not  appear  that  plaintiff  was  in  any  sense  benefited  by  the  aBSumptlon  of 
the  liability,  as  the  lease  to  the  Erie  Railway  was  upon  terms  similar  to  the 
one  to  him ;  that  he  occupied  the  position  of  a  conduit  simply,  except  Uiat  the 
liability  attached  in  the  passage. 

AftOT  default  in  payment  of  the  maturing  coupons,  the  subsequent  insfdv- 
enpy  of  the  Erie  Railway,  and  the  appointment  <tf  the  recelTer,  plainttff  <^ 
tfdned  leave  to  commence  an  action  against  the  latter.  This  he  commenced, 
malting  the  receiving  party  defendant  with  others.  Ho  actions  have  ever  been 
commenced  against  plaintiff  to  enforce  payment  of  the  ooapons.  The  iaane 
between  the  parties  was  at  once  sharply  defined,  and  ttie  claim  made  that 
plaintiff  had  no  standing  In  court,  and  no  cause  of  action  against  the  defend- 
ants; that  the  said  agreements  were  inoperative  and  void,  creating  no  liability 
agiUnst  or  in  favor  of  any  petaon;  and  the  claim  thus  made  has  been  prasaed 
with  great  ability,  vigor,  and  skill  upon  the  courts,  from  the  special  term  to 
the  oourt  of  appeals,  not  only  once,  but  twioe,  and  again  in  the  trial  term  id 
this  court.  The  fierceness  of  the  contest  has  been  prolonged  for  a  period  of 
13  years  and  upwards,  and  has  resulted  at  last  In  the  surrender  by  the  prea- 
ent  defendant,  and  the  money  paid,  not  to  the  plaliri;iff,  however,  as  an  indi- 
viduid,  but  to  him  as  trustee,  for  distribution  amoi^  the  oonpon*h<^dm,  of 
which  It  does  not  appear  that  he  is  entitled  to  a  single  dollar.  During  this 
period  of  IS  years  he  has  borne  the  whttla  expense  of  tiie  litigation,  exe^  as 
bis  adversary  has  been  by  the  court  compeHed  to  pay  certain  costs,  wholly  in> 
adequate  by  w^  ot  recompense,  and  exo^  the  printing  of  the  Ust  ease  m 
appeal  to  the  court  Of  appeals.  It  is  now  claimed  that  plaintiff  la  ei^ltled  to 
nothing,  either  for  mon^  actually  expended,  or  for  an  allowanoe  as  oompoi- 
satlon,  and  that,  in  addition,  his  counsel  is  entitled  to  nothing  b^ond  the 
costs  taxed  and  allowed,  except  as  be  has  the  right  to  dmnaQd  It  ttma  the 
plaintiff.  The  claim  thus  advanced,  and  as  pertinaclotudy  argued  as  any  other 
in  this  much  litigated  case,  rests  for  its  basis  upon  the  ground  that  plaintiff 
assumed  the  payment  of  the  interest  by  virtue  of  his  lease,  and  consequently 
that  tie  was  litigating  alone  to  relieve  himself  from  liability  as  a  primary 
delHor.  I  am  not  Inclined  to  adopt  this  view.  On  the  contrary,  it  Impreasea 
itself  upon  my  mind  that  his  liability  was  simply  an  incident  In  the  oootro- 
versy.  The  property  of  the  lessor  railroad,  with  all  its  appurtenanoea.  was 
in  the  posses^n  and  under  the  control  of  the  defendants  In  the  sevenil  ao- 
timis.  This  was  the  property  relied  up<m  as  security  tcx  tbe  payment  of  the 
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bonds  and  interest.  As  security,  the  value  of  its  use  was  the  controtllug  ele- 
ment. Defendants  had  been  in  the  occupancy  and  use  nince  the  date  of  the 
lease,  and  continued  through  the  whole  period  covered  by  the  litigation. 
Their  claim  to  possession  rested  upon  the  consent  of  the  Qenesee  Valley  Rail- 
road Company  and  the  rights  of  the  public,  and  they  utterly  repudiated  being 
bound  by  any  and  all  agreements,  beyond,  perhaps,  such  as  the  law  might 
create,  based  upon  the  ralue  of  the  use;  and  as  to  that,  anchor  was  cast  to  the 
windward  in  the  form  of  ao  allegation  in  the  answer  that  the  expense  of  such 
Dwand  occupation  had  been  ipuchmore  than  the  revenues  derived  therefrom. 
ThDB,  the  controlling  issue  presented  for  determination  was  the  validity  of 
the  agreements.  If  the  attack  upon  tbem  succeeded,  then  plidntlff's  liability 
waa  at  once  dlBcbarged*  and  with  it  went  the  value  of  the  use  of  the  property 
for  the  period  at  the  occupancy,  and  at  once  the  security  for  the  payment  of 
the  maturing  and  matured  interest  took  to  itself  wings,  as  it  may  be  assumed 
the  property  was  not  snffldent  to  pay  ita  mortgage  with  accumulated  Interest. 
It  toe  main  purpose  of  the  litigation  was  to  secure  the  release  of  plaintiff 
from  his  liability,  it  is  Inconceivable  that  he  did  not  acc^t  the  judgment  of 
ttie  general  term  of  the  supreme  court,  which  effectually  wiped  out  any  per- 
•onal  liability  disclosed  by  the  present  motion.  Woodruff  y.RaUway  Co.,  25 
Hod,  246.  But  he  appcttled,  not  to  relieve  himself,  but  for  the  purpose  at 
■eearing  Uie  property,  and  the  value  of  its  use,  upon  the  faith  of  which  the 
bonds  had  been  negotiated.  Had  he  been  defeated,  his  liability  was  gone, 
and  with  it  went  the  value  of  the  use  of  the  property,  and  probably  the  sum 
oi  money  aeeuied  by  tills  Jadgment,  and  now  under  the  oontrol  of  the  trus- 
tees. He  succeeded,  secured  the  money,  and  inddeiUaUy  fixed  his  liability. 
FlidntUf  was  not  a  pffimaxy  debtor.  It  was  the  Genesee  valley  road  who  ex* 
ecated  the  bonds,  and  the  real  security  tor  their  p^ment  was  the  road,  and 
its  earning  power  mwsnred  the  valne.  It  was  to  save  that,  as  we  have  al- 
ready seen,  and  in  doing  that  Woodruff  represented  the  bondholders.  At  the 
most,  he  can  only  be  said  to  have  represented  himself  as  surety  in  oonn'ection 
with  a  representation  that  Inured  to  the  benefit  of  all  ereditora.  It  Ui  not 
seen  tiow  this  dual  relation  Is  inconsistent  with  his  trusteeship.  It  is  true 
the  aoretyshlp  gave  him  standing  to  litigate,  but  the  fruits  of  It  Jlx  the  liabil- 
ity of  a  solvent  debtor  for  the  payment  of  the  bonds,  and  the  fond  inures  to 
the  benefit  of  the  ooupon-bdders.  The  rdease  taken  by  the  plaintiff,  as  we 
have  seen,  made  him  the  conduit  through  which  the  leased  road  was  placed 
in  possession  of  a  responsible  party,  who  would  pay  the  interest  and  ex- 
tend the  road.  This  contract  therefore  inured  to  the  benefit  of  the  bond- 
holders, and  waa  made  tor  the  purpose  ot  security,  and  for  the  advantage 
of  the  leasing  company  as  a  provision  for  paying  the  bonds.  Under  this 
scheme,  tljerefore,  it  is  quite  apparent  that  it  was  intended  that  the  road 
should  be  operated  by  a  cominny  that  would  develop  its  capacity,  and  thus 
that  the  road,  the  real  primary  security  for  payment  of  the  bonds,  should 
be  made  to  pay  in  the  operation,  and  the  whole  to  inure  to  the  benefit  of  the 
bondholders.  This  scheme  the  plaintiff  has  enforced  by  compelling  the  oper- 
ators of  the  road  to  pay,  as  originally  intended,  and  his  suretyship  has  been 
incidental  to  the  main  purpose;  and,  as  plaintiff  bikes  no  beneficial  interest 
in  the  fund,  I  am  of  opinion  that  he  becomes  entitled  to  an  allowance,  upon 
the  principle  applicable  to  trustees.  Counsel  cites  Attorney  General  v.  In- 
mrance  Co.,  91  K.  Y.  57,  as  opposed  to  this  conclusion.  In  that  case  the  at- 
torney general  had  obtained  Judgment  dissolving  defendant  as  an  insolvent 
corporation.  A  receiver  was  appointed  of  its  assets.  On  a  hearing  to  de- 
termine the  amount  of  allowance  to  the  receiver,  certain  policy-holders  were 
allowed  to  intervene,  the  commissioners  were  materially  reduced.  Upon  an 
application  for  allowance  by  the  attorneys  of  the  policy-holders,  it  was  held 
that  tbe  court  had  no  power  to  grant  It.  But  the  opinion  expressly  recog* 
nizes  the  rule  that  the  court  in  its  control  of  a  fund  is  Iwund  to  reoogniza 
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every  BubstantlRl  equity  and  every  existing  right  Id  providing  for  thedlsti 
button  of  the  fund.  Eqnity  was  denied  existence  on  ttiat  application,  as  t) 
petitioners  had  brought  no  fund  into  court,  werp  not  parties  to  the  orf^n 
action,  and  bad  simply  intervened  to  protect  personal  rights.  The  prese 
application  presents  different  features.  Plaintiff  was  the  prosecutor  la  tl 
-original  action  and  fn  the  last.  The  settlement  of  the  issues  have  adjadg< 
that  ttie  party  in  the  occupation  of  the  property — the  primary  security — ^mu 
pay  for  sucb  use  and  occupation,  not  only  for  the  interest  due,  but  the  bon 
«8  well.  Raintlff  comes  Into  court  bringing  a  fund,  the  reeult  of  his  exf 
tlons,  and  in  this  fund  he  has  no  personal  Interest,  except  to  distribute  it 
trustee.  This  seems,  therefore,  to  be  a  case  where  equity  and  Justice  pre 
for  recognition,  and  Is  within  the  spirit  of  that  decision. 

This  motion  to  vacate  the  orders,  notwithstanding  tlie  views  here  e 
pressed,  must  be  granted,  as  the  parties  appearing  are  entitled  to  notice  ai 
«n  opportunity  to  contest  the  amount  of  the  sums  allowed.  The  granting 
the  allowances  withont  notice  was  the  result  of  misapprehension.  Tbe  < 
der  will  therefore  be  that  the  orders  heretofore  entered  be  vacated  and  c 
aside,  and  that  a  referee  beaiqK)lDted  to  take  proof  and  determine  theamou 
of  the  sereral  sums  to  be  allowed  to  tbe  persbna  thereto  entitled,  and  repa 
to  this  court  with  his  opinion  thereon.  If  the  parties  eannot  agree  upon 
referee,  then  the  court  to  appoint;  and  when  the  parties  hare  agfeed  ape 
the  referee,  or  the  court  shall  appoint,  then  a  day  shall  be  fixed  for  a  heartn 
«nd  such  appointment  shall  be  sufficient  notice  to  the  parties  who  have  a 
peared  apon  this  motion  upon  service  of  Uie  order  herein.  The  usual  notl 
as  for  trial  before  a  referee  shall  also  be  given  by  plaintiif  to  the  holders 
snch  other  coupons  as  are  known  to  him,  and  are  entitled  to  dlfltribaUoo  . 
said  fund ;  and  in  tbe  event  th»t  no  such  coupon-holders  are  known,  then  noli 
shall  be  given  to  Augustus  Frank,  as  trustee,  except  that  in  the  lattw  even 
said  Frank  having  appeared  upon  this  motion,  service  of  tbe  order  fixing  ti 
time  for  such  hearing  shall  be  deemed  sufficient.  No  costs  of  this  motion  i 
lowed  to  either  party. 


Kewmah  e.  Ebnst. 
(Superior  Court  of  Buffalo,  Trial  Term,  April,  1800.) 

t.  HieawA.TS--CoLLisioir— BcBDSK  or  pRoor. 

Willie  plalntift  was  going  along  the  right-band  drive-way  of  a  street,  (the  mU^ 
of  the  street  b^g  oocapied  by  oar  tracks,)  he  ooUlded  with  defeodaDt,  who  w 
going  in  the  oprraaita  directdon  on  the  same  aide.  There  was  room  fen;  vehioles 
pass  on  the  dnve-way,  and  each  party  oontended  that  be  attempted  to  avoid  t 
aoddent.  The  court  charged  that  defendant  was  presumptively  negligent  in  beti 
on  the  side  of  the  street  where  the  acoideot  ooourred ;  yet  plain Uit  most  show  tta 
snob  negUgenoe  produced  the  in  Juir,  and  that  he  was  free  from  oontribntory  neg 
genoe.  Metd^  that  a  verdict  tor  defendsJit  would  not  he  dlaturbed. 

%.  AFPBAii— Review— EaaoBS  Cubed. 

Error  cannot  be  predicated  on  the  admission  of  improper  testimony  where  It 
afterwards  stricken  oat,  and  the  jnry  instructed  to  ditr^^ard  it,  nnlwa  it  appea 
that    D  party  objecting  was  prejudiced  by  the  admission  of  sim^  teatimonr. 

Action  by  George  G.  Newman  against  Harvey  Ernst.    Flalntilt  moves  f 
a  new  trial  on  the  minutes. 
Herman  Hennigt  for  plaintiff.    Robert  F.  aeheilUng,  for  defendant. 

Hatch,  J.  This  action  was  brought  to  recover  damages  fcnr  the  killing 
plaintifTs  horse  on  Main  street,  in  Buffalo.  From  the  facts  developed  npi 
the  trial,  it  appeared  that  plaintiff's  horse  was  being  driven  by  an  iotendii 
purchaser  for  the  purpose  of  examination  and  trial.  At  the  time  of  Ute  an 
dent  he  was  driving  upon  the  right-hand  side  of  Main  street  going  aonth.  . 
the  center  of  Main  atreet  are  laid  two  lines  of  street-railway  tracks,  leaving 
drive-way  on  either  side  suffi'  ient  In  width  for  onlinary  vehicles  to  meet  ai 
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pun.  Defendant  wasdririog  nortberljon  the  BameBidess  plalntifF.  Aa  th« 
horses  met,  h  collision  occurred;  the  thUI  of  defendant's  cutter  entering  the 
Bide  of  plaintifC's  horse,  just  back  of  the  shoulder*  inflicting  immediate  deatb. 
The  evidence  given  upon  the  trial  wasquiteconflicting,  the  testimony  of  piain- 
Uft  tending  to  establish  that  defendant  was  driving  at  a  rapid  aad  reckless 
rate  of  speed,  and  that  he  made  no  effort  to  turn  his  horse  to  the  right  as  they 
met,  but  continued  to  drive  In  a  straight  line  and  atarapidrate  until  theool- 
lision  occurred;  that,  at  the  time,  plaintiff  was  as  close  to  the  curb-line  of  tiie 
street  as  he  could  get  with  his  cutler,  and  wu  driving  at  a  moderate  pace; 
that,  just  as  this  ctmlsion  was  about  to  occur,  he  pulled  his  horse  to  the  right 
to  avoid  It.  bat  was  unable  to  get  out  of  the  way.  Upon  the  part  of  the  de- 
fendant the  evidence  tended  to  establish  that  the  driver  of  plaintiff's  berae 
was  looking  at  the  movements  of  the  animal,  and  not  the  direction  in  which 
he  was  going;  that  he  was  driving  at  a  rapid  pace;  that  ttiedefendant  turned 
to  tbe  right  as  far  as  the  oar  traok;  that  there  was  space  suffloient  between 
him  and  the  side  of  the  street  for  the  horse  and  vehicle  to  pass  him  without 
collision,  and  that  he  called  to  the  driver  to  turn  out  and  avoid  him;  that  tbe 
driver  paid  no  attention,  but  seemed  to  pull  bis  horse  further  towards  defend- 
ant* and  tbe  collisiou  occurred.  The  court,  in  submitting  the  cause  to  the 
jury,  charged  that  defendant  was  presumptively  negligent  In  being  upon  Uie 
side  of  the  street  where  thecollision  occurred;,  yet  that  it  was  incumbent  upon 
tbe  part  of  the  plaintiff  to  establish  that  such  negligence  produced  tlte  Injury 
complained  of,  and  that  he  was  free  from  any  negligence  contributing  thereto. 
The  jury  found  for  tbe  defendant  a  verdict  of  no  cause  of  action.  Plaintiff 
now  claims  that  the  court  committed  au  error  in  this  regard,  and  that  plain- 
tiff should  have  recovered,  as  defendant's  liability  became  6xed  by  reason  of 
his  being  to  the  left  of  the  center  of  the  hlgliway  at  the  time  of  the  accident. 

I  am  not  inclined  to  ndopt  this  view;  on  the  contrary,  subsequent  examina- 
tion has  conQrmed  the  impression  existing  at  the  trial.  Tbe  ruling  that  de- 
fendant was  presumptively  negligent  in  being  upon  the  wrong  side  of  the 
road  was  quite  as  favorable  aa  pliUntiff  was  entitled  to,  although  thare  is 
authority  for  it.  Pike  v.  Botwortht  7  N.  Y.  St.  Bep.  665.  The  statute  pro- 
vides a  penalty  for  a  person  driving  upon  the  road-way,  and  about  to  meet 
a  passing  team,  who  does  not  turn  to  the  right  of  the  center  of  the  road. 
Saring  v,  Laiisingh,  7  Wend.  185.  But  such  statute  does  not  provide p«r  m 
that  an  offender  sliail  be  liable  for  all  damage  which  may  happen  while  there. 
While  it  may  be  legal  negligence  for  him  to  be  there,  his  liability  mustdepend 
upon  the  rules  of  law  applicable  to  eases  of  negligence.  Simmomon  v.  8tti- 
lenmerf,  1  Edm.  Sel.  Gas.  194;  Brook*  v.  Hart,  14  N.  H.  307;  Parker  v. 
Adams,  12  Mete.  415;  Palmer  v.  Barker,  11  Me.  338.  A  different  rule 
would  permit  an  Invasion  of  the  rights  of  others,  and  authorize  a  recovery  for 
one^s  own  wrong.  Tbe  case  was  therefore  wrrectly  submitted  to  tbe  jury  in 
this  respect. 

Upon  the  trial  tbe  court  permitted  aa  Inquiry  as  to  whether  it  was  custom- 
ary for  vehicles  to  go  up  and  down  on  both  sides  of  the  street;  also  the  num- 
ber of  vehicles  which  passed  the  point  of  the  accident,  in  a  reverse  direction, 
within  a  given  time.  This  evidence  was  objected  to  by  plaintiff  as  immate- 
rial and  Improper,  and  an  exception  taken.  In  its  charge  to  the  jury,  tbe 
court  called  specific  attention  to  the  evidence,  and  directed  the  jury  to  lay  it 
aside,  and  not  permit  it  to  enter  into  their  deliberation,  as  it  was  entirely  im- 
material. There  does  not  seem  to  have  been  entire  harmony  in  the  expres- 
sion of  courts  upon  this  subject.  The  case  of  Erben  v.  Lorillard,  19  X.  Y. 
299,  is  a  leading  case  upon  this  subject,  and  is  relied  upon  by  plaintiff  in  sup- 
port of  bis  motion.  In  that  case  plaintiff  was  permitted  to  give  evidence,  un- 
der objection  and  exception,  of  an  agreement  by  which  he  was  tu  receive,  by 
way  of  compensation  for  his  services  in  effecting  the  purchase  of  a  piece  of 
land,  a  lease  of  the  same  for  21  years,  at  the  annual  rate  of  8  per  cent,  on  the 
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purchase  price.  The  oonrt.  In  its  charge,  directed  the  jury  to  dlar^rd  the 
evidence.  In  disposingof  this  question,  Judge  Qroter  states  the  rule  to  be: 
"If  the  evidence  may  have  affected  the  verdict,  the  error  caanot  be  disre- 
garded." This  rule  places  the  questlou  upon  the  precise  ground  adopted  and 
applied  to  cases  where  improper  evidence  Is  received  under  objection  and  ex> 
ception,  and  standB  without  comment  by  the  court;  and  its  effect  is  to  treat 
as  without  any  force  or  effect  the  direction  of  the  court  to  the  jory.  and  ren- 
ders it  powerless  by  that  method  to  correct  any  error  It  may  have  fallen  into. 
That  case,  however,  clearly  showed  that  the  Jary  could  not  have  followed  the 
direction  of  the  court,  as  it  left  substantially  no  evidence  upon  which  the  jury 
could  base  their  assessment  of  damage.  Judge  Denio,  in  his  opinion,  seems 
to  have  disposed  of  the  question  upon  the  ground  Vbai  the  Jury,  notwith- 
standing the  direction  of  the  court,  must  have  made  the  improper  evidenoe 
the  basis  of  determination.  Such  conclusion  would  still  leave  open  room  to 
give  force  to  a  direction  in  a  proper  case,  tiuch  construction  was  placed  npon 
this  decision  in  MandevUle  v.  Chiermej/,  51  Barb.  99.  That  was  an  acUon 
for  assault  and  battery  and  false  Imprisonment.  The  plaintiff,  having  been 
abducted  from  this  stiite,  was  taken  to  Pennsylvania,  placed  on  trial  for  a 
criminal  offense,  and  acquitted.  Thereupon  he  brought  his  action  for  dam- 
ages, and  upon  the  trial  gave  evidence,  under  objection  and  exception,  show- 
ing the  expenses  incurred  in-  his  defense  upon  the  trial  in  Pennsylvania. 
Sutmequently,  the  court,  on  its  own  motion,  struck  out  the  evidence,  and 
directed  the  Jury  to  disregard  it.  In  commenting  upon  the  case  of  i7r&«n  v. 
Loritlard,  the  court  say:  "It  Is  true  that  Judge  Grover  *  *  *  adverts 
to  the  familiar  rule  that,  when  improper  testimony  is  received  under  excep- 
tion, it  must  be  shown  that  the  verdict  was  not  affected  by  It,  orthe  jadgment 
will  be  reversed.  That  rule  applies,  however,  where  improper  testimony  is 
not  only  received  under  exceptiun,  but  is  Anally  submitted  to  the  jury,  or. 
which  is  the  same  thing,  is  not  withdrawn  from  them.  In  such  case  the  pre- 
sumption arises  that  the  jury  considered  the  improper  testimony,  bfMMuse  it 
was  their  duty  to  do  so;  but  when  they  are  expressly  instructed  to  disregard 
It,  and  it  is  struck  from  the  case,  the  presumption,  as  has  been  said,  ia  the 
other  way;"  and  the  court  accordingly  held  that  the  presumption  was  that  the 
jury  followed  the  direction  of  the  court*  and  baaed  tbtUr  verdict  solely  upon 
the  evidence  properly  before  them. 

In  Garfield  v.  Kirk,  65  Barb.  464,  the  action  was  brought  tor  the  recovery 
of  attorney's  fees*  and  was  tried  before  a  referee.  On  the  trial,  evidence  was 
given  of  a  spedal  contract;  bat  plainUfl  disclaimed  any  Intention  of  relying 
thereon,  and  on  motion  the  evidence  was  stricken  oat.  On  the  aathorlty  of 
Jffr&en  v.  LoriUardt  this  was  relied  upon  as  error.  The  eourt.  In  discussing 
Uiis  question,  intimate  that  the  effect  of  the  decision  referred  to  is  as  stated 
by  Judge  Gbotbb,  but  say:  **Tbe  instruction  by  the  coort,  in  its  charge,  to 
disregard  evidence  on  the  trial  is  equivalent  to  striking  ont;  and,  it  such  an 
instruction  does  not  strike  out,  then  it  follows  that  ill^al  e^enoe  cannot  be 
got  rid  when  once  received ;  and  the  oonrt,  on  dlsooveiing  the  error,  must 
commence  the  trial  anew,  or  let  It  go  on  with  the  knowledge  that  the  verdict 
will  be  set  aside  either  by  the  oourt  itself  or  on  appeal.  Such  a  result  cannot 
have  been  contemplated.  *  *  •  The  presumption  should  be  that  the  jary 
noted  only  upon  the  legal  evidenoe  submitted  to  them,  and  not  npon  that 
which  they  have  been  told  not  to  regard,  or  which  has  been  stricken  from  the 
ease." 

In  Btont  T.  Fronts  6  Lans.  440,  ttie  court  held  that  an  error  in  ttie  admis- 
sion of  evidence  was  cured  striking  out,  and  a  direction  given  to  disregard 
the  testimony  as  immaterial. 

In  Railroad  Co.  v.  Saga,  S5  Han,  95,  the  court  held  that  an  Instruetlim  In 
the  charge  directtng  the  jnty  to  disregard  Improper  testimony  theretofore  i«- 
eeived  cured  the  error.   This  holding  was  upon  the  authority  of  Linadaif  v. 
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People,  67  Barb.  549.  affirmed  (53  N.  Y.  143;  Oatrandar  t.  People,  16  WXIy. 
Dig.  63,  affirmed  by  court  of  appeals  fn  1888,  (not  reported;)  Qnenfteld  v. 
PtopU,  85  X.  T.  90.   The  Qrst  of  th»e  was  a  capital  case.   A  witness.  In 
response  to  a  general  question  respecting  the  conduct  of  the  prisoner  at  or 
abOQt  the  time  of  the  commission  of  the  crime,  stated,  under  objection  and 
exception,  that  be  smoked  a  good  deal.   Thereupon  the  judge  stated  that  he 
WIS  indined,  if  prisoner's  counsel  desired,  to  strike  out  the  testimony.  Coun- 
sel requested  that  it  remain  with  the  exception,  but  the  court  struck  it  out, 
and  dbected  the  jury  to  disregard  it.   The  court,  on  appeal,  said:   "This,  I 
tbink,  took  the  eTidenoe  out  of  the  case,  and  the  exception  with  ft."  The 
court  of  appeals,  however,  seem  to  support  the  ruling  upon  a  dlfTerent  theory, 
and  except  it  from  the  operation  of  the  rule  here  invoked,  as  they  say:  "It 
to  not  analogous  to  the  admission  of  proof  of  a  fact  over  an  objection,  and 
having  a  lodgment  in  the  minds  of  the  jury,  and  a  subsequent  direction  to 
the  jury  to  dinegard  it;"  that  the  exception  was  to  the  question,  which  was 
eompetent.   Id.  154, 155.   As  far  as  the  expression  of  the  court  of  appeals 
is  concerned,  this  case  can  hardly  be  relied  upon  to  support  th«  doctrine 
claimed  for  It.   The  rule  is  again  stated  by  the  supreme  court  in  the  fourth 
department.  In  the  Oatrander  Caae,  to  be  that  an  instruction  to  the  jury  to 
disregard  the  evidence  was  sufficient  to  cure  any  error  that  had  been  commit- 
ted in  its  reception;  but  there  it  was  also  held  that  the  record  showed  the  evi- 
dence competent,  and  the  rule  was  applied  to  the  "reception  of  that  evidence." 
(Htrander  v.  People,  28  Hun.  45.   In  the  QreenfiAd  Caaa.  85  N.  Y.  90.  coun- 
sel excepted  to  the  charge  "that,  if  the  prisoner  declined  to  answer  questions 
after  be  was  arrested,  that  fact,  taken  in  connection  with  the  evidence  of 
Hiram  Snow,  might  be  considered  by  the  jury  as  a  circumstance  against  the 
prisoner."    Subsequently,  and  after  the  delivery  of  the  charge,  but  before  the 
jury  had  entered  upon  their  deliberations,  the  jury  and  prisoner  were  brought 
in,  and  the  court  withdrew  the  whole  subject  of  that  portion  of  his  charge, 
and  directed  them  to  exclude  from  their  consideration  the  evidence  relating  to 
the  same,  and  give  it  no  weight  whatever.   The  court,  in  disposing  of  this 
question,  did  not  discuss  whetlier  or  not  the  charge  as  first  made  was  error, 
but  held  that,  if  there  was  error  In  the  original  charge,  it  was  obviated  by  the 
subsequent  instruction.   No  mention  whatever  is  made  of  the  evidence  also 
withdrawn,  or  the  efTect  of  the  Instruction  thereon.   It  therefore,  perhaps, 
authorizes  the  Inference  to  be  drawn  that  the  instruction  also  cured  any  error 
wlilch  attended  its  reception;  and  such  seems  to  be  the  construction  placed 
upon  it  by  the  supreme  court,  for  we  have  seen  Uiat  it  has  Jtieen  dted  to  sns- 
taln  such  rule. 

In  People  r.  Pariah,  4  Denio,  156,  Justice  Bbonson  squarely  lays  down 
the  rule  that,  where  improper  evidence  is  received  under  exception,  a  subse< 
quent  instruction  to  the  jury  to  lay  it  out  of  the  case  cures  the  error.  In  bis 
discussion  he  says:  "It  Is  not  unusual  for  a  judge  to  correct  an  error  into 
which  he  may  have  fallen  in  the  admission  of  evidence  by  striking  the  testi- 
mony out  of  his  minutes,  and  telling  the  Jury  to  disregard  it.  When  that  is 
done,  the  exception  wliich  was  taken  when  the  evidence  was  received  should 
fall  to  the  ground.  We  ought  not  to  presume  that  the  jurors  disregarded  the 
instructions  of  the  court,  and  allowed  the  evidence  to  influence  their  ver- 
dict.- 

In  Ifea  Thorn,  88  K.  Y.  276,  Judge  Dahpobth.  in  writing  the  opinion 
of  the  court,  says:  "It  is  well  settled  that  an  erroneous  ruling  as  to  evidence 
maybe  corrected  by  the  court," — citing  as  authority  i'wpie  v.  Pariah,  aitpra; 
but  he  adds:  "It  must  Indeed  appear  that  the  error  was  corrected  under  cir- 
eumstances  which  worked  no  injury  to  the  party  excepting."  A  somewhat 
contrary  doctrine  is  found  in  Allen  v.  Jamea,  7  Duly,  13,  where  the  action 
was  to  recover  commissions  by  a  real-estate  broker.  The  issue  was  one  of 
unployment,  but  testimony  was  permitted  to  be  given,  under  objection  and 
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exception,  showing  that  (he  title  to  the  land  In  defendant  was  defti 
Tl»  court,  upon  autliqxity  of  Brben  t.  Lorillardt  held  that  a  directioa  li 
ODort  to  disregard  the  tesUmony  did  not  care  the  ernv*  the  court  ea; 
*It  Is  only  in  cases  where  the  appellate  court  can  plainly  see  that  the 
mony  improperly  admitted  could  have  had  no  weight  with  the  jury  tba 
objection  can  be  orercomei"  and  the  court  reached  the  conclusion  in  thai 
that  the  improper  evidence  influenced  the  jury.  There  was  also  no  oomp 
evidaoce  of  plaintiff's  employment.  It  waa  therefore  not  necrasary  fo 
court  to  announce  any  general  rule  upon  the  subject,  as  the  improper 
mony  clearly  influenced  the  verdict,  and  for  that  reason  the  judgment  wi 
vera^ 

In  teaman  t.  Goddard,  48  How.  Pr,  363,  the  action  was  for  oonve 
of  goods,  and  damages  for  Ineaklng  up  and  destroying  plalntifl'a  bosl 
Upon  the  trial*  plalntift  waa  permitted,  under  objection  and  ezoepUc 
give  evidence  of  threats  by  defendant  of  personal  injury  and  Tlolen 
plalntlit  after  the  ejection  from  his  store,  and  after  the  conversion  <M 
goods;  also  that  the  goods,  taken  afterwards,  enhanced  in  value  from  t 
to  200  per  cent.  The  court  charged  the  jury,  upon  request  of  counsel,  i 
take  this  evidence  Into  consideration  upon  the  subject  of  damages.  Oi 
peal  the  court-held  and  said:  "If  the  evldenoe'may  have  affected  the  vei 
the  error  cannot  bedlsn^iarded,''  even  tiraugh  the  court  directs  the  jn 
disregard  it.  This  holding  was  based  exclusively  upmi  the  language  ot  J 
Qbovxr  in  Srbm  v.  Lorillard.  The  question  again  arose  in  Trawr  v.  i 
road  Co.t  K.  T.  497.  The  action  was  for  dunages  ita  personal  inji 
EvidenoB  was  offered  to  show  the  prior  earning  oapaoity  (tf  the  plaintiff, 
was  an  infant.  The  mother  had  previously  reooTered  for  the  loss  of  ser 
and  expense  in  caring  for  her.  The  court  inatmoted  the  juty  not  to 
damages  for  such  service.  Judge  Qroter.  writing  the  <^inion  of  the  o 
says:  **Thi8  direction  would  not  have  cured  the  error  [it  one  was  oommi 
in  reo^ving'  the  e^ence,  if  that  waa  such  sa  wsa  calculated  to  ere 
prejudice  in  the  minds  of  the  Jury,  and  influence  them  in  fixing  the  am 
of  damages,  unless  it  appeared  from  the  whole  case  that  the  jury  were  d 
influenced."  It  was  there  held  that  the  evidence  was  not  of  such  a  chars 
There  are  some  other  ca^es  where  the  principle  has  been  more  <x  lesi 
cussed,  but  they  do  not.  tend  to  make  the  subject  luminoudy  clear,  and 
not  profitable  to  present  tliem  further. 

From  au  examination  of  alt  the  cases,  my  mind  strongly  tends  to  an  i 
tion  of  the  views  stated  by  Judge  Jambs  CX  Smith  in  SfandeoilU  v.  Quer. 
51  Barb.  99,  as  being  a  clear  statement  of  the  principle,  and  a  logical 
satisfactory  deduction  therefrom.  But,  notwithstanding  this  tncUnaUoii 
expression  of  opinion  by  the  court  of  last  resort  does  not  seem  to  carry  the 
to  the  extent  therein  claimed  and  Laid  down.  On  the  contrary,  I  am  h 
the  conclusion  that  the  rule  to  be  extracted  from  all  the  varying  expresi 
is  not  whether  the  evidence  against  which  the  instruction  is  aimed  may 
affected  the  verdict,  but  whether,  taking  into  consideration  all  the  cir 
stances,  it  appears  with  reasonable  certninty  that  the  party  has  not  bee 
jured  by  the  introduction  of  the  evidence  excepted  to.  Such  rule  seen 
find  support,  in  principle,  in  People  v.  Dimick,  107  K.  Y.  26, 14  K.  E. 
178.  This  leaves  the  rule  to  depend.  In  its  application,  upon  the  cir 
stances  of  each  case.  It  has  been  assumed  that  the  evidence  admitted  ii 
present  case  was  erroneously  received.  Of  this  there  may  be  some  qaea 
but  in  the  view  now  talcen  it  is  not  essential  to  determine  it,  as  the  ooi 
sion  Is  reached  that  the  error  was  cured.  The  charge  of  the  court  upoi 
prin<Uple8  of  law  was.  as  we  have  seen,  unexceptionable,  and  no  comp 
was  made  at  the  trial.  Tiie  evidence  objected  to  was  specifically  call 
their  attention,  and  they  were  instructed  not  to  permit  it  to  enter  Into 
deliberations.  After  the  jury  lud  r^ed  and  deliberated.  the|y  aaked 
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ftutberlnitroctloiis:  "If  w«  And  both  parties  oareleas,  what  shall  onr  rer* 
dlot  bef "  The  coart  charged,  ta  uswer,  BufastBuUaUj.  that  If  the  driver  of 
plaJiitiff*s  horae  was  neglf  gant,  and  siieb  a^Ugance  oontributed  to  the  Injiiiy. 
tbeo  plaintiff  conld  not  recover;  but  that,  if  the  injary  was  due  to  the  act  of 
the  ddndant  alone,  the  plalndff  became  entitled  to  their  verdict.  There- 
npon  tbey  retired,  and  found  a  verdict  for  the  defendant.  Prom  this  it  would 
teem  to  appear,  with  reasonable  certainty,  that  the  verdict  was  based  upon  a 
consideratieD  of  the  acts  of  the  respective  parties  in  the  management  and  con: 
troi  of  their  reapectlve  animals,  and  that  the  question  as  to  whether  it  was 
ouatomary  to  drive  npoo  either  side  of  the  way  was  not  an  element  affecting 
•oeb  deliberation.  It  therefore  follows  that  the  motion  for  a  new  trial  should 
bs  denied,  with  fioats. 


BUSBELL  V.  GiBUir. 

(GomniMt  Ptaoe     STw  Ym^  City  and  Coun^^  Omerol  TtmL  Jnnafl^  1800.) 

Duusn— BaHon— BiuucH  ov  CoKTEicrr. 

Under  a  oovenant  In  a  lease  to  furolah  the  leasee  with  "steam-power  and  live 
■team  daily,  as  required  *  •  *  for  the  general  bnslDess  of  boos-bindlng,"  the 
laaaee  cannot  recover  for  lajmr  to  hi*  traaiBeaa  eaoaed  by  (ha  InsoffloiaBt  and 
bregalar  supply  of  steam,  which  he  nevectheleaa  oontbrnes  to  use,  without  at- 
temptiBS  to  proenre  an  adeanatemnmlT  toon  other  Bonroes.  Bnbhdamueaaretoo 

.^>panl  tnm  ditj  court,  geneial  term. 

Action  on  a  oovennnt  in  m  lease  by  Thomas  Bnssell  ^^ainst  SDchad  Olblin. 
PUntifl  iqtpeals  from  a  judgment  of  the  oitj  court,  general  term,  awarding 
Uffl  six  oentB  damages.  For  former  r^rt,  see  5  S*.  T.  Supp.  545. 

Axgoed  before  Labbexobb.  0.  J.,  and  Boobbtatbk,  J. 

WUder,  WUa$r ^  Lyiuh,  {Wauam  J.  Lywh,  of  oonnsel,)  for  appellant. 
BamUm  (ft  BUadman,  (0.     BunUhtr,  of  counsel, )  for  respondent. 

Laxbxhobb,  0.  J.  Defendant  leased  certain  premises  to  plalntlll^  and 
savenanted  to  also  famish  blm  with  "six-horse  steam-power,  and  live  steam 
dai^,  as  required,  from  7}  o'dodc  a.  k.  until  6  o'clock  p.  h.,  for  the  general 
business  of  Do^-blndlng,  to  l>e  carried  on  by  the  plaintiff  in  said  premlsea.** 
Plaintiff  alli^es  that,  owing  to  the  insufflelent  steam-power  and  live  stean 
furnished,  he  was  nnabte  to  ke^  his  employes  contintul^  at  work;  and,  fur- 
ttier,  that,  by  reason  of  suob  InsufScient  service,  bis  stamping-machines  were 
aot  properly  heated,  and  that  much  of  the  bo(A-binding  he  attempted  to  do 
was  performed  in  an  inferior  manner,  and  represents  a  loss.  The  action  Is 
Csr  damages;  and  a  Mil  of  pari^ulars  was  served,  in  whiob,  as  In  tiie  com- 
plidat.  the  two  items  dsolazed  .upon  recovery  are:  Ftrtt,  the  value  of  the 
materials  destroyed  and  rendered  wortlileas  through  the  use  the  stamping- 
machines  when  tiie  ateam  supply  was  Inadequate;  and,  asoond,  the  aggregate 
amount  paid  to  employes  tor  wages,  as  esUmMted,  for  noun  when  tbieiy  were 
fwoed  to  remain  idle. 

The  flrat  of  suiOi  grounds  may  be  briefly  disposed  fA,  FlalntlfC  himself  was 
the  judge  of  when  his  stampiiig-nuehines  were  sufficient^  supplied  with 
steam  to  attempt  to  work  with  them.  Gertidnly  it  was  not  permissible  for 
him  to  proceed  when  the  proper  conditions  for  operating  the  apparatus  did  not 
exist,  and  thus  spoil  good  materials,  for  the  sake  of  creating  damages.  His 
own  deliberate  aetion  was  a  more  Influential  fbotor  in  said  damage  than  de- 
fendant's nsglect;  and  no  right  of  action,  therefore,  could  accrue  to  the  plaln- 
tlfl  therefrom.  Stamping  WorTta  v.  KoBhUr,  45  Hun,  150.  In  the  ease  cited, 
there  was  also  ndsed  the  question  of  the  right  to  recover  because  employes  did 
not  work  tuU  time,  by  reason  of  insufflelent  supply  of  power.  It  was  said  In 
the  oglnlon«  (page  162:)  "The  Ikcts  soQght  to  be  proved  as  to  the  allegation 
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that  the  workman  did  less  work  are  of  an  equally  uncertain  character  con- 
jectWe,  and  must  be  included  tn  the  damages  recoverable  as  laid  down  in  the 
cases  dted."  If  this  means  that  the  wages  a  man  pajs  his  emplojes  are,  as 
far  as  the  outside  world  is  concerned,  to  be  considered  as  included  in,  and  con- 
stituting an  increment  of,  the  total  cost  of  the  commodity  mannfactared,  I 
concur  in  such  view.  I  can  And  no  princi|de  of  law  which  wonld  aotfaorlze 
the  charging  of  the  amount  of  wages  direcUytodefendantafldamages.  Plain- 
tiff, it  seems  to  me,  might  with  equal  show  reason  endeaTor  to  recover  by 
way  of  damages  a  proportionate  snare  of  bfs  other  r^ular  business  expenses, 
— rent*  for  instance.  The  property  was  hired  only  for  bndness  parpoaes.  U 
in  any  week  be  is  anftble  to  carry  on  his  basiness  for  two-tenths  of  tho  time 
he  wishes  to  proeeenteit,  why  should  he  demand  damages  for  two-tenths  of 
the  rent  of  that  week  In  addition  to  two-tenths  of  the  hiring  prioe  of  labor? 
The  general  rule  as  to  damages  is  that  tiiey  must  be  each  as  ^ould  "fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties  when  thqy 
made  the  contract  They  most  be  sneh  as  might  naturally  be  expected  to  fol- 
low its  violation;  and  th^  must  be  eertaiu,  both  in  their  natare.  and  in  re- 
spect to  the  cause  from  which  th»  proceed.**  Stamping  Workg  r.  Koehler, 
supra;  Qri0n  v.  Colwr,  16  N.  7.  489 ;  CiuHdy  v.  Xs  Fnn,  4fi  N.  T.  562. 

It  is  not  within  the  policy  ot  the  law  to  assess  damages  according  to  the 
principle  for  which  plaintiff  now  contends.  The  possible  total  aocmlng  might 
be  far  beyond  the  fair  contemplation  of  the  parties.  Flaintifl  might  have 
supplied  the  necessary  power  himself,  and  have  charged  defendant  with  the 
cost  thereof,  or  be  might  have  reoovered  the  difference  in  valne  between  the 
stewn  contracted  for  and  that  actually  famished.  It  is  also  quite  possible 
that  a  third  alternative  was  open  to  him  under  some  of  the  lata*  au^rltlss. 
and  particnlarly  under  the  doctrine  advanced  in  Wakemaa  v.  Mamffkutuirtng 
Co.,  101  N.  T.  205, 4  N.  E.  Bep.  264.  If  it  eould  be  abown  that  plaintlfl 
made  a  fair  effort  to  supply  the  steam  himself,  and  was  nnable  to  do  so,  and 
it  were  further  proved  thi^  be  was  actually  prevented  f nun  flillng,  dtber  ia 
whole  or  in  part,  certain  contracts  which  he  bad  for  the  binding  of  botAs,  an 
action  for  damages  might  have  been  maintidned  to  recover  the  profits  Uiat  be 
would  have  realized  from  such  work  wblt^  he  was  prevented  from  peiiionn- 
Ing.  The  case  last  cited  liolds.  In  effect,  that  prospective  proflts  may  be  r»> 
covered  what  they  are  reasonably  certain,  and  I  think  the  objection  <tf  anoer- 
tainty  as  to  damages  would  be  obviated  by  tbe  existence  of  definite  contracts 
to  be  filled.  Tbe  practical  difficulty,  of  course,  in  a  case  <rf  this  character, 
wonld.  be  to  ascertain  how  much  of  the  contract  selling  prioe  of  the  mano- 
ftctured  articles  stood  for  proflts.  Most  of  the  cases  in  the  botAs  invidving 
the  question  of  prospective  profits  relate  to  articles  not  to  be  manufactured, 
but  to  be  purchased  by  the  plaintiff;  and  tbe  prospective  profit  was  easily  as- 
certainable by  taking  the  difference  between  the  agreed  purchase  price,  and 
the  contract  selling  price.  Still,  I  do  not  think  that  this  difficulty  would  be 
tnsupenble  in  a  case  like  this;  and  such  measure  of  damages,  if  it  could  be 
practically  applied,  would  be  the  most  natural  and  equitable  one,  and  tbe  one 
presumably  within  the  fair  contemplation  of  the  parties  at  tbe  time  of  tba 
making  of  the  lease.  It  is  clear,  however,  that  plaintiff's  present  tbeoiy  of 
aeUfm  is  untenable;  and  the  judgment  appealed  from  ahonld  be  aflirmed,  with 
costs. 


Batlxbs  0.  Fhiladki:,fhxa  A  B.  Coal  A  iBcm  Oo. 

(Oonmon  PUat  nf  Nete  Tbrilc  CfOy  and  CountUt  General  Taim  Jaae  %  tBMi) 

humuom  Am  Tbhaitt— Aotioh  vor  Bairr— Bnonoic  of  Tshaxt. 

Jn  an  aotlim  for  xeut  reserved  In  a  lease  the  detense  tltat  defmdant  was  eviotad 
taj  a  third  parson  from  a  right  of  way  to  the  Korth  river  from  the  leased  prem- 
ises, whieh  was  an^urteuaat  to  the  leue,  li  not  estabUsticd,  where  it  ^pean  ttea 
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the  prsmiBM  were  not  bonnded  by  the  river,  and  that  the  only  ootmnnnloetlok 
wtth  tbe  river  wm  orar  other  properfcr  which  did  not  ahat  thereon,  and  whlflb  de- 
taadMit  held  under  a  leaae  frcnn  aoother  pereon. 

Appeal  fmn  Bpeoial  term. 

Actioii  1^  Nathalie  £.  BavUes  against  the  Fblladelphia  ft  Beading  Coal  ft 
Iron  Company.  The  eourt  directed  a  rerdlct  for  plaintiff,  and  a  motion  for 
a  now  trial  was  ororuled,  frran  whloh  defendant  appeals. 

Azgned  before  Labrshorb,  0.  J.,  and  Bookstaveb,  J. 

William  J.  Ktilej/t  for  appellant.   Sdmund  L.  Bayliet,  for  respondent. 

BooKSTATXB.  J.  The  complaint  alleges  a  eause  <tf  action  for  three  months* 
rent  which  it  Is  ehai:ged  is  dne  from  defendant  as  the  assignee  of  a  leaae  made 
in  1873  oorerlng  six  lots  on  Twenty-Ninth  street  The  answer  denied  that 
the  leased  {oemlses  are  fully  set  fwth  In  the  complaint^  admits  the  original 
letting,  but  denies  that  the  covenants  of  the  lease  are  binding  upon  tlw  de- 
defendant,  and  also  arers  that  the  defendant  has  not  been  In  the  possession 
of  the  premises  leased,  for  the  reason  that  a  right  of  way  to  Uie  North  river 
was  appurtenant  to  said  leasCt  which  was  an  element  of  value,  and  a  consid- 
eration inducing  to  the  assignment  of  the  lease,  and  Uiat  there  was  an  erio- 
tion  of  ttie  dtfendant  from  a  part  of  tbe  demised  premises  1^  the  department 
of  docks,  under  an  act  of  tbe  legislature  by  which  the  department  laid  out 
and  constructed  an  exterior  street  outside  of  these  pretnlsee  in  such  manner 
as  to  destroy  the  waier  approach  aforesaid.  From  the  evidence  It  appears  that 
the  lota  in  qnestion  were  not  at  any  time  during  the  lease  bonnded  by  the 
North  liver,  and  that  the  only  communication  between  these  lots  and  that 
river  was  over  certain  other  lots  on  Twenty-Eighth  street  which  did  not  abut 
thereon,  and  were  In  tbe  possession  of  the  defendant  under  a  lease  from  other 
parties.  Consequently  tlie  right  of  way  was  not  dependent  upon  the  lease  in 
question,  bat  upon  another  leuse  by  other  parties.  The  defendant,  having 
alleged  the  existence  of  the  right  of  way,  is  bound  to  prove  it;  and  no  proof 
Bufflcient  to  warrant  the  submission  of  the  case  to  the  jury  was  offered  by  the 
defendant.  But,  even  If  it  bad  succeeded  in  establishing  that  It  obtained 
from  tbe  lease  a  right  of  way  to  the  water  over  tbe  lots  In  question.  It  is  ncA 
shown  that  the  plaintiff  was  in  any  way  responsible  for  the  interference  there- 
with, and  therefore  the  right  of  way  could  not  be  used  aa  a  defense  in  the 
action  by  the  plaintiff  to  recover  the  rent.  Qallup  v.  Railroad  Co.t  65  N. 
Y.  1.  The  verdict,  therefore,  was  properly  directed  tor  the  plaintiff;  and  tha 
judgment  should  be  affirmed,  with  costs. 


OOITET  «.  Ltohb. 
(Common  Pleat  of  ISfew  Forit  CUy  and  Counlih  Osnsral  Ttm.  Jans  %  U90l) 

1.  XvnnHOB— CoitparsiroT. 

In  aa  aotion  for  work  and  materials,  an  Itemlied  MIL  which  plaintiff  teatifles  waa 
made  within  a  month  of  the  transactloQ,  and  dellverea  to  defendant,  years  before, 
aad  the  Items  in  wbtoh  are  not  disputed,  is  admltstble  to  show  when  the  work  was 
done,  over  so  objeotlon  that  It  la  Inoompetent,  Irrelevant,  and  immateriid,  where 
defendant  pleads  the  atatnte  of  llmltationt,  though  it  would  have  been  Inoompetent 
had  the  Iteme  been  dlcpnted. 

B.  Afpiai.— RxviBW— Habusss  Bbbob. 

Where  certain  facte  are  admitted  by  tha  answer,  the  admlaaion  of  Inoompetent 
evidenoe  to  eatabUah  them  Is  not  prejndlolal. 

Appeal  from  city  conrt,  general  term. 

Action  by  Thomas  Coffey  against  Jeremiah  0.  I^rona.  Judgment  for  plain- 
tiff, and  d^endaot  appeals. 

Argued  before  Labbeuobx,  G.  J.,  and  Booxstateb,  J. 

DoheriK,  JHmUn  A  Bmdrtok,  for  appellant.  Anmm  BetU  SUtPort,  fur  z»* 
apoodent. 
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BooKSTATKR,  J.  The  general  term  of  the  city  eoart  having  paAsed  i 
the  questions  of  fact,  they  are  not  reviewable  by  this  court.  Bell  v.  Bar 
ometo,  12  Wklj.  Dig.  33.  The  complaint  was  for  materials  sold  and  deliv 
to  defendant,  and  for  work  done  for  him,  between  January  and  Februar 
1884.  The  answer  denies  that  the  materials  were  furnished  or  the  work 
ut  the  time  alleged  In  the  complaint,  and  also  seta  up  the  statute  of  lii 
tions,  and  pleads  payment;  thus  admitting  the  sale  and  delivery  of  the  g 
and  their  value,  as  well  as  the  value  of  the  services  rendered.  Notwithst 
ing  these  admissions,  the  plaintiff  on  the  trial  undertook  to  prove  the  i 
o£  his  claim,  but  could  not,  without  looking  at  a  bill  which  he  present) 
the  defendant  years  before.  This  was  objected  to  by  defendant  on  the  gr 
that  the  paper  was  not  the  best  evidence,  not  being  a  copy  from  the  book 
he  claimed.  But  plaintiff  testlQed  that  U;  had  been  made  within  a  mon 
the  transaction.  After  looking  at  the  paper,  the  witness  testified  U 
Items,  apparently  from  recollection;  at  least,  the  defendant  did  not  obje 
the  answer,  because  he  read  from  it.  We  think  the  case  falls  wittiln  the 
laid  down  In  this  court  In  Hotoard  v.  MoDonoaght  8  Daly,  365,  afflrme 
the  court  of  appeals,  77  K.  T.  592.  But,  even  if  it  did  not,  it  could  not 
injured  the  defendant  by  any  possibility,  because  the  facts  thus  sought 
established  had  been  already  admitted  by  the  defendant  in  his  answer. 

Subsequently  the  witness  testified  that  the  bill  was  in  his  handwriting, 
had  been  made  about  a  month  after  the  work  had  been  finished,  aud  tt 
was  delivered  to  the  defendant.  But  he  did  not  testify  as  to  Its  correct 
nor  that  it  was  a  true  copy  from  his  laooks;  nor  did  he  testi^  that  ha  < 
not  remember  the  items  after  refreshing  his  memory  by  looking  at  it.  Ii 
subsequently  offered  and  received  in  evidence,  under  the  general  obje 
made  by  the  defendant  that  it  was  Incompetent,  immaterial,  and  Irrele^ 
This  objection  would  have  been  good  had  the  items  (K>ntalned  In  the  bill 
disputed,  but,  as  before  shown,  they  were  not,  and  the  only  value  of  the  | 
as  proof  was  the  date  which  it  bore.  Plaintiff  had  sworn  that  the  idei 
pappr  had  been  delivered  to  defendant  years  before,  and  it  was  certainly 
terial.  as  bearing  on  the  statute  of  limitations,  to  establish  the  date  whei 
work  was  done,  and  we  think  was  competent  for  that  purpose,  and  that 
There  was  therefore  no  error  In  admitting  it  in  evidence  in  this  case. 

These  being  the  only  questions  of  law  presented  to  as  either  by  the  bri 
orala^ument  of  couns^  the  judgment  should  be  affirmed,  with  ooita. 


ToTTmr  V.  Bead. 

{Common  Plecu  of  New  ToTh  Gitv  and  CoufUu  Oenercd  Term.  Jdd«  S,  U 

Bbuok  or  Mabbiiob  Promisb— Etidxnob— Dktbkda.vt'8  Vixasoial  Coitditio] 
In  an  action  for  breach  ot  marriage  promise,  dedarattoos  by  defendant  tl 
was  the  cmly  heir  of  his  nnele,  who  would  leave  a  large  eafeafea  to  him,  and 
wtmy  by  plaintiff  that  she  "  beud  "deleadaat  was  a  very  rish  ntaa,  arelBadml 
to  prove  defendant's  flnancial  etronmrtaaoB^ 

Appeal  from  trial  term. 

Action  by  Glara  Totten  against  Cassius  H.  Bead  for  breach  of  prom: 
marriage.  The  complaint  contained  two  counts.  The  first  was  for  a  b 
of  promise  of  marriage,  aggravated  by  the  alleged  seduction  of  the  pla 
by  the  defendant,  and  by  a  further  allegation  that  at  the  persuasion  of  tl 
fendant  she  permitted  an  abortion  to  be  performed  upon  her,  which  rea 
in  the  ruin  of  her  health  and  greut  phj'sical  Injury.  The  second  count 
tatned  the  allegations  that  at  various  times  between  the  1st  day  of  Septet 
1884.  and  the  22d  day  of  the  same  month,  the  defendant  promised  to  r 
the  plaintiff  within  the  SO  days  next  ensuing  after  said  promise.  On  tht 
it  appeared  that  the  first  cause  of  action  had  been  released,  and  plaintif] 
tended  that  this  release  formed  the  consideration  for  the  promise  set  ftn 
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her  second  cause  of  action.  Defendant  denied  the  promise  alleged  In  the  sec- 
ond cause  of  action.  He  Introduced  evidence  showing  that  plaintiff  had  an 
action  pending  in  the  saperlor  court  on  what  now  constituted  her  first  cause 
of  action;  that  plaintiff's  mother,  Mrs.  Ljdia  C.  Cocks,  also  had  an  action 
pending  against  defendant  and  Ills  attorney  for  slander  committed  bj  the  at- 
torney, at  defendant's  direction,  by  asking  her  certain  questions  on  cross-ex- 
amination in  another  action;  and  th»t  on  September  22, 1884,  both  their  suits 
were  discontinued.and  defendant  paid  Mrs.  Cocks$l,200.  Defendant's  claim 
was  that  this  payment  constituted  the  real  consideration  for  the  release  of  de- 
fendant's first  cause  of  action. 

At  the  trial,  the  court  admitted  varions  statements  of  one  Charles  H.  Pes- 
hal],  made  to  the  plaintiff  at  different  times,  as  eTldence  of  admissions  by  the 
defendant.  These  statements,  which  consisted  of  admissions  of  the  former 
cause  of  action  against  the  defendant,  of  repeated  promises  to  marry,  and 
other  statements  damaging  and  injurions  to  the  defendant,  were  admitted 
upon  the  ground  that  Feshall  was  an  agent  of  defendant,  and  therefore  com- 
petent to  bind  the  defendant  by  his  declarations.  The  J017  returned  a  rer* 
diet  of  $15,6y&09  fbr  plaintiff,  and  flrom  a  judgment  thereon  defendant  ap- 
peals. 

Argued  before  Larremorb,  G.  J.,  and  Booestateb.  J. 
Chriatqpher  Fine,  (^zeftCotoen,  of  counsel,)  for  appellant.  JohnF.  Baker, 
(A,  W,  Tenrnj/t  of  connselt)  for  respondent. 

Larbemore,  C.  J.   This  is  an  action  for  breach  uf  promise  to  many.  The 
first  ground  upon  which  the  distinguished  counsd  for  appellant  asks  us  to  r^ 
verse  the  judgment  in  plaintiff's  favor  is  that  the  weight  of  evidence  to  suf^ 
port  the  second  promise,  upon  which  she  now  relies,  is  strongly  in  favor  of 
defendant.    But  I  cannot  subscribe  to  this  view.   It  Is  true  that  this  ^ree- 
ment  of  September  22,  1884,  rests  substantially  on  the  testimony  of  plaintiff 
herself;  but,  if  her  personal  motive  for  so  testifying  Is  very  obvious,  that  of 
the  witnesses  who  contradict  her  is  equally  apparent.    The  latter  consist  of 
defendant,  and  persons  closely  affiliated  to  him.   PlaintifTs  ground  of  recov- 
ery on  this  second  cause  of  action  Is  that  the  new  promlsemade  on  September 
22d  oonstltuted  the  consideration  for  the  release  of  the  then  existing  claim. 
The  form  of  release  would  seem  to  bear  out  this  coittention.   The  considera- 
tion therein  named  is  "one  dollar  and  other  valuable  consideration."   It  is 
not  at  all  likely  that  plaintiff,  after  making  a  demand  based  opon  such  serious 
grounds  as  she  alleged  for  her  first  cause  of  action,  would,  without  some 
strong  motive,  surrender  all  her  rights.    Unless  she  relied  upon  such  new 
promise,  it  is  difficult  to  discover  what  the  consideration  moving  to  her  was. 
Counsel  for  appellant  contends  that  it  was  the  91,200  paid  to  her  mother. 
But  Mn.  Cocka  also  had  a  suit  pending  against  defendant,  with  others,  grow- 
ing out  of  the  general  facts  set  up  in  plaintiffs  suit,  and  such  payment  was 
tbe  consideration  for  a  general  release  from  the  mother,  execated  simultane> 
onsly  with  plaintifiTs  release.   This  money  was  paid  with  considerable  cere- 
mony, after  having  been  fbrmally  counted  by  the  notary  in  her  presence,  to 
Mra.  Cocks  personally.   It  is  argned  that  such  payment  most  have  in  reality 
inared  to  plaintiff's  benefit,  and  been  in  effect  a  consideration  for  her  release, 
because  Mrs.  Cocks'  claim  was  groundless  Id  law.   Kevertheiess,  Mrs.  Cocks 
had  brought  a  suit  for  it,  which  she  discontinued ;  and  whether  or  not  she 
could  have  been  socoessful  is  Immaterial,  if  defendant  chose  to  pay  her  some- 
thing to  have  the  litigation  dropped.   It  is  alleged  that  Mrs.  Cocks  had  spent 
considerable  money  in  prosecuting  such  suit,  and  would  not  consent  to  its 
discontin nance  witliout  being  compensated  for  her  actual  outlay.  Certainly, 
there  Is  nothing  grossly  improbable  in  the  jury's  finding  that  a  new  engage- 
ment  was  entered  into  on  September  ^  1884,  at  which  time  all  old  scorss  be- 
tween all  parties  were  wiped  out. 
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The  trial  Judgs  did  not  err  In  Uie  admission  at  the  declaraUons  ol  tb« 
ness  FeiAall.  It  appears  that  be  was  defendant's  oon  Qdential  friend  and 
eral  go-between  in  hia  relatione  with  plaintiff,  arranging  interviewed 
carrying  messages  and  letters  back  and  forth.  There  is  ho  good  leaaon 
the  ordinary  principle  of  agency  on  this  sabject  should  not  apply. 

Objection  was  also  made  to  testimoi^  tending  to  show  defendant's  flni; 
clroumstuicea.  It  la  weU  aettled  that  evidence  of  this  character  la  mal 
in  actions  tar  breach  ei  promise,  as  it  tends  to  show  what  the  plalnttl 
lost  in  the  wi^  of  malntmanee,  sapport,  and  position  by  defendant's  re 
to  fulfill  the  engagement  Xn^fm  v.  MeConnai,  80  N.  T.  285;  Lawrer, 
Ooofte.  56  Me.  UtT;  JflUerv.  iZoiisr.  81  Mich.  475;  Bennett  v.  Beam,  42  J 
846, 4  N.  W.  Bep.  8:  Wateon  v.  Wataon,  53  Mich.  168, 18  K.  W.  Bep. 
Xe/Iey  t.  Biley,  106  Mass.  839. 

Hfeverthelees,  the  plaintiff  was  allowed  to  tesUfy  as  to  alleged  declare 
of  defendant  to  the  effect  that  he  was  the  only  heir  of  his  uucte,  who  v 
leave  a  large  estate  to  hlm^  This  evidence  was  clearly  Immaterial,  an 
cannot  say  that  It  did  not  matettelly  increase  the  amount  of  the  verdict 
dered.  In  Miller  v.  Roater,  tupra,  one  of  the  reasons  for  reversal  was 
plaintiff  had  l>een  allowed  to  show  the  value  of  a  farm  owned  by  defend 
father.  The  ground  upon  whfoh  this  evidence  had  been  allowed  was  thi 
defendant  has  made  statements  to  plaintiff  that  his  property  was  invest 
the  farm.  But  even  under  such  cireamstances.  which  rendered  the 
ment  for  the  admisBibillty  of  the  evidence  a  much  stronger  one  than  c 
advanced  in  the  ease  at  bar,  the  supreme  court  of  Michigan  held  (J 
GooitKT  writing  the  opinion)  that  this  evidence  "only  went  to  show  the 
er'a  circumstances,  which  were  wholly  Immaterial  to  the  case  on  trial." 
dence  of  the  pecuniary  resources  of  an  uncle,  to  whose  estiite  the  defend, 
not  shown  to  have  added  anything,  and  who  Is,  moreover,  legally  entit 
devise  and  bequeath  bis  estate  to  any  person  other  that  defendant,  is 
more  irrelevant,  and  its  reception  was  substantial  error.  We  think  i 
also  erroneous,  under  the  pretense  of  proving  defendant's  general  repat 
for  wealth,  to  allow  plaintiff's  answer  to  stand :  "I  heard  that  he  was  a 
rich  man."  I  cannot  see  that  this  tends  to  establish  general  reputation; 
may  have  "beard"  it  only  once  from  a  single  pei-son.  This  should  have 
stricken  out  on  defendant's  motion.  As  the  record  stands,  it  is  the  \x 
"hearsay."  In  my  opinion,  declarations  of  the  defendiint  himself  as  tc 
ciflc  property,  real  and  personal,  be  owned  or  had  purchased  would  be  a 
sible.  They  would  come  In  under  the  geneml  rule  admitting  a  party*i 
statoments  against  him  which  tond  to  prove  a  material  fact.  I  do  not  o 
stand  that  the  intimation  in  Knif'en  v.  SfcConnell,  supra,  at  page  288 
evidence  of  this  kind  might  be  objectionable,  was  intended  to  apply  to  i 
where  it  was  confined  to  defendant's  admissions.  Nevertheless,  for  the  i 
attove  pointed  out,  a  new  trial  must  be  had.  The  Irrelevant  evidenc 
obviously  introduced  solely  to  Increase  the  damages,  and  the  verdict  la 
ciently  large  to  make  it  seem  probable  that  it  was  an  influential  factor  i 
result.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
ooets  to  abide  the  event. 

BooKBTAVEB.  J.,  (ooncuTTinff.)  As  the  Judgment  In  this  action  mi 
reversed  on  tlie  grounds  hereinafter  stated,  and  a  new  trial  had.  I  pre 
express  no  opinion  on  the  reasonableness  of  plaintlff'a  position,  or  whet! 
not  it  is  sustained  by  the  weight  of  evidence;  nor  do  I  express  any  opin 
to  the  motives  which  may  have  induced  her  to  execute  the  release  of  tht 
cause  of  action  set  up  in  the  complaint;  neither  am  I  clear  that  the  w: 
Peshall  was  the  agent  of  the  defendant  in  such  a  sense  as  to  allow  bis 
ration  to  be  received  in  evidence.  Tlie  testimony  on  all  these  points  m 
greatly  varied  on  another  trial,  and  I  consider  It  premature  to  discuss  It 
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But  I  tahj  ooncar  with  the  learaed  cliief  judge  lliat  it  was  error  to  allow 
plaintiff's  evidence  of  defeDdant's  declaralloDs  tbul  he  was  llie  only  heir  of 
bit  uncle,  who  would  leave  him  a  large  eatnle,  for  the  reasons  stuted  In  hia 
opinion.  1  also  concur  with  him.  and  for  the  reasons  he  states,  thai  tt  was 
error  not  to  strike  out  plaintiff's  replj  to  a  question,  tliat  "I  [plaintiff  mean* 
log]  heard  that  he  was  a  very  rich  man.**  And  on  these  grounds  I  concur  In 
Ibe  opinion  that  tbs  Jodgmenk  ihould  be  revened,  and  a  new  fcdal  had>  with 
eotts  to  abide  Uk  erent. 


BoTU  «.  Van  Tassel. 

(Common  Pleas  iiT  JETsw  Tbi*  OOv  and  Coim^h OfMral  Am  JweS^lMX) 

Amur— Bsnaw—Hftmr  or  KviDntoa* 

An  appellate  ooart  will  not  dUtori}  a  jodgmMit  reodared  on  ooaflloUsg  mwiAmm, 

Appeal  from  eleventh  district  court. 

Action  hj  William  J.  Bojie  against  Emory  M.  Van  Tassel  for  commlaikim 
M  hn^er.   From  a  Judgment  in  plaintiff's  favor,  defendant  appeals. 
Argued  before  Labbbhore,  0.  J.,  and  Bookstateb*  J. 
/at,  fffUhome,  tor  appellant.    W,  X.  Bnyder,  tax  respondent. 

LABBEUiOBBt  C.  J.  Thls  Is  an  appeal  from  a  Judgment  rendered  in  plain- 
tiff's tevor  for  commissions  as  a  broker  or  dealer  in  machinery.  It  is  shown 
by  the  evidence  that  the  plaintiff  brought  a  customer  who  bought  the  boiler 
in  question,  for  which  the  defendant  received  $800.  Plaintiff  testified  that 
Ibe  defendant,  through  his  manager,  Hillhouse,  agL-eed  that.  If  plaintiff  found 
a  parobaser  for  the  boiler,  he  would  pay  him  10  per  cent,  of  the  purcbwe 
priML  The  sale  was  consummated,  and,  for  a  refusal  on  the  part  at  the  d& 
Cendant  to  pay  such  commission*  tliis  acUon  was  brought. 

The  main  question  in  this  ease  is  one  of  fact,  as  to  the  authority  of  Hill- 
bouse  to  bind  the  defendant.  It  is  a  well-settled  question  of  practice  that  an 
appellate  court  will  not  disturb  a  judgment  rendered  upon  disputed  facts. 
The  court  below  lias  found,  upon  the  whole  testimony,  that  the  agreement 
was  made,  plaintiff  did  act  in  good  faith,  procured  a  customer,  and  defendant 
mit  the  fruits  of  his  latwr,  and  that  the  agency  was  established.  Latlie  v. 
IruuTance  Co.»  68  X.  Y.  27;  Dunn  v.  Imuranoe  Co.,  19  Wkly.  Dig.  531; 
Warburton  v.  Camp,  112  N.  T.  68S,  20  K.  £.  Bep.  592;  Mayer  v.  l>ean,  115 
N.  Y.  556.  22  IX.  £.  Rep.  201.  The  Judgment  appealed  from  sbouU  b«  ai- 
Armed,  with  costs. 


Johnson  e.  BindselIm 

(Common  Pleat  nf  Xftw  York  OUy  and  County,  Oensrol  Twrn  June  t,  1890.) 

OianmaoTS  PaaxwuAiiaa— Cohpitioot. 

Plaintiff  agreed  to  give  defendant  lessons  In  a  eertaln  art  tmey  evanlnib  till  de- 
fendant had  fully  acqnlred  It,  and  to  receive  tiiarefor  tas  on  the  flrat  day  the  les- 
•ooa,  and  CSS  eaon  week  for  two  other  weeks,  if  the  lessoas  shonld  be  MtiifaotoiT, 
mad  K  final  payment  of  the  same  amonnt  when  defendant  was  aatlatted.  Plain  tut 
gav*  ten  lessons,  laoalviBg  two  paymenta,  and  then,  on  aoconnt  of  illness,  dla- 
eoattnned  the  lastmotions,  and  never  offered  to  resame  them.  Held,  that  he  ooald 
not  reooTsr  the  laat  two  paTmuits,  if  plidntlfl  had  not  aoqvlred  title  art  from  tlia  In- 
atraofelona  already  given. 

On  motion  for  reargument,  or  for  leave  to  go  to  court  of  appeals. 

Aotton  on  contract  by  Moses  M.  Johnson  against  Herman  F.  BIndsell. 
Judgment  tor  defendant.  Plaintiff's  motion  for  reargument  or  leave  to  go 
to  eouxi  of  appeals  denied.   For  former  report,  see  8  N.  Y.  Snpp.  485. 

A^cned  before  Labreuobb,  G.  J.,  and  Ajxeh  and  BoouTAvn*  JJ< 

A,  Xakiip  for  a(^Uant.  M,  Sti^fvttant,  tor  respondent. 

T.10M.T.8.OO.4— 21 
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Pbb  Cubiah.  This  case  was  decided  at  the  Janaaty  general  term  o 
conrt,  and  the  jadgment  affirmed.  The  pl^ntiff's  counsel  now  claims 
on  the  argament  of  this  case.  Doll  t.  IToble,  116  N.  Y.  231.  22  N.  E. 
406,  was  not  then  reported,  and  consequently  was  not  brought  to  the  i 
tlon  of  the  court*  and  that  this  case  is  decisive  of  the  questions  inroh 
this.  We  think  not,  for  in  this  case  the  contract  was  as  follows:  "Nsw 
January  8,  1889.  I,  Moses  Johnson,  agree  to  teach  Herman  F.  Bindsc 
art  of  draughting  patterns  by  scale,  and  in  every  partlcnlar  and  brar 
said  art,  lessons  to  be  given  2|  hours  each  evening  in  the  weelE,  (Sunda; 
cepted.)  until  said  Herman  F.  Bindsell  has  acquired  full  knowledge  c 
art;  for  which  I,  Hoses  Johnson,  am  to  receive  payment  as  follows, 
Tuesday,  Jan,  8,  1889,  being  the  first  evening  instruction,  •36.00;  a 
the  foregoing  lessons  are  satisfactory  to  Herman  F.  Bindsoll,  I  am  to  n 
en  Monday.  Jan.  14, 1889,  •25.00;  the  sameamounton  Monday,  Jan.  21, 
if  ail  is  satisfactory;  and  a  final  payment  of  •25.00  when  Mr.  Herm 
BindseU  is  satisfied.  **  This  contract  evidently  contemplates  ttie  giving  i 
lessons  for  four  weeks  if  necessary,  and  at  least  until  defen^nt  had  acq 
full  knowledge  of  the  art  to  be  taught,  provided  the  defendant  was  sal 
with  the  manner  In  which  the  plaintiff  performed  the  services  to  be  ren 
by  him.  The  first  and  second  payments  were  made,  and  suit  was  brooj 
recover  the  third  and  fourth  installments.  On  the  trial  plaintiS  admittei 
the  instructions  were  continued  for  10  evenings  only;  ai^  from  the  evi 
it  appears  that  they  were  then  discontinued,  not  because  of  any  act  of  ti 
fradant,  but  by  reason  of  the  plaintiff's  confinement  at  Mount  Sinai  Ho 
on  account  of  Ulness,  and  that  he  never  thereafter  offered  to  give  f  artl 
structlons.  Defendant,  on  the  trial,  claimed  that,  by  reason  of  such  H 
the  instructions  which  bad  already  been  given  were  useless  to  him,  as  t 
not  at  that  time  acquired  full  knowledge  of  the  art  to  be  learned,  and 
fore  could  not  use  with  advantage  the  Instructions  already  Imparted ;  fa 
claimed  th»t  he  had  not  acquired  proficiency  in  the  art.  The  Jnetlee 
right  to  rely  upon  this  testimony,  and  was  justified  In  coming  to  the  eono 
that  he  did.  Doll  v.  Noble,  116  K.  T.  281,  22  K.  E.  ^p.  406,  annoam 
new  doctrine,  but  merely  reaffirmed  an  old  one,  and  applied  it  to  the  fa 
that  case*  which  related  to  an  executed  contract.  Snl»tantially  the  aam 
had  been  announced  and  applied  in  Smith  v,  Brady,  17  K.  T.  176;  Ti 
V.  Fleury,  26  N.  Y.  26;  Wyckoff  v.  Meyers,  44  N.  Y.  145;  Nolan  v.  Wh 
88  N.  Y.  648;  Whiteman  v.  Mayor,  21  Hun,  121, — cases  of  executed  oont 
in  which  a  certificate  was  refused  in  bad  faith  or  unreasonably,  by  the 
who  was  to  give  it,  or  the  refusal  to  pay  was  an  arbitrary  net  after  wor 
formed.  Of  courae  such  a  rule  applies  with  greater  force  where  work 
be  done  to  the  satisfaction  of  the  party  himself,  and  where  it  has  been 
than  where  the  certificate  of  a  thli^  party  is  necessary.  The  satisracti 
quired  tn  such  case  must  be  reasonable.  The  party  f«  whom  ttie  woi 
been  done  cannot  defeat  a  just  claim  for  payment  of  wwk  dona  by  uiiil 
and  unreasonably  saying  that  he  is  not  satisfied. 

But  the  rule  is  different  where  a  person  is  to  work  for  anotlier,  or  pe 
services  for  anotlier.  so  long  as  such  work  or  servioe  proves  satisfncti 
the  employer.  In  such  case,  so  long  as  the  employe  performs  servict^s  f 
employer,  he  must  be  paid  for  It;  but,  if  he  or  his  work  is  not  satisfaet 
his  employer,  he  may  at  any  time  discharge  him  wltliout  subjecting  b 
to  further  claim,  and  in  such  case  the  employe  loses  nothing,  for  Iho  i 
that  he  has  performed  no  services,  and  has  entered  into  a  contract  In 
there  ts  an  implied  condition  that  it  may  bedlscontinued  at  any  time  wbc 
the  empl(^er  becomes  dissatisfied  with  him  or  his  worit.  And  this,  we 
waa  the  doctrine  which  was  Intended  to  be  announced  In  the  opinion  gi- 
this  case  on  the  former  argument,  although  some  of  the  expressions  t 
contained  may  leave  It  in  doubt  whether  it  was  intended  to  apply  to  ar 
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at<B7  eofrtnflfe  «n)f,  at  to  an  anoatad  oamtrwA  w  welL  The  moUoii  tor  a 
reugament  or  tar  Imto  to  go  to  the  court  of  mppniM  tboaiA  therefore  be  do- 
bML 

Mandetillk  «.  Atbbt  et  al. 
(Supnme  Court,  OeneraZ  Term,  I^ftJi  Department.  June  30, 1890.) 

MbBMAen— Rights  ow  HoBTaAOra— Ritvkdikg  Pboohds. 

Wbere  •  bona  $M  debt,  Betmred  by  mortgage  on  ttia  debtor's  property,  hM 
been  paid  »  sale  of  the  properfcri  the  mort^igee  ouuMt  be  zaqnirsd  \a  oUw 
eredtum  to  ffefaad,  becmie  ei  te  than  the  mar^ete  mold  haTe  beeo  aoindaed 
void. 

Ameal  tram  epedal  term,  Monroe  coanty. 

Actod  \iy  Weriey  Umderille,  ae  receiver  «ff  tba  property  of  'Bsasaef  J> 
Beck,  agalnat  Edward  H.  Avery,  Henry  J.  Beofc.  and  anotbar.  Ihe  coa^ 
plaint  waa  diemtaeed,  and  plalntffl  aj^teala. 

Argned  before  Maoohbbr  and  Cobleit,  JJ. 

David  Sayst  for  eppellant.   J.  O,  A  C.  I.  Averfft  for  respondents. 

GosLBTT.  J.  Tbe  defendant  Beck  in  September.  1886,  waa  engaged  In  tbe 
boot  and  ahoe  buslneea  at  ttie  city  of  AnUum.  On  the  IStib  of  ^Tovember  of 
that  year,  Lewla  P.  Boaa,  a  Jobber  in  boots  and  aboee  at  Roebeitar.  aold  and 
delivered  to  Beck  a  bill  of  goods  in  his  line.  On  tbe  11th  day  of  Ifai^ 
1887.  Boee  recovered  a  jodgment  for  tboee  goods  in  the  supreme  court  for 
•9S1.64,  damagea  and  eoela.  Execution  was  tesned.  and  returned  unsaiisfied; 
and  sucb  proceedings  were  bad  i^tat  im  the  IStb  day  tO.  May,  1887,  iixb  plain- 
ttff  was  appointed  receiver.  On  tbe  24tb  day  of  January,  1887,  said  Beck 
execnted  to  the  National  Bank  of  Auburn  a  chattel  mortgage  to  secare  CltlSO, 
and,  oa  the  8th  day  of  February  of  the  same  year,  he  executed  another  cha^ 
Cel  miKtgage  to  the  defendant  to  secure  $290,  with  interest.  The  mortgagee 
covered  the  etodc  in  trade  of  the  d^endant  Beck,  and  in  March,  1887,  the 
Bank  of  Auburn  assigned  Its  mortgage  to  tbe  defendant  Avexy.  These  two 
mortgagee  were  given  to  secure  honest  debts,  and  the  validity  of  ttie  last  one 
is  not  aaaailed  for  any  reason.  On  tbe  16th  day  of  March,  1887,  both  mort- 
gages were  foredosed,  and  the  property  sold  for  01,869.50.  The  proceeds 
were  at  once  aj^lted  to  the  payment  of  the  debts  of  91,440  secured  by  the 
two  mortgages.  Oa  the  16tb  day  of  February.  1887,  Boss  caused  the  goods 
covered  1^  the  mortgages  to  be  attached.  Avery  replevied  the  property, 
which  waa  sold  under  the  mortgages  as  above  slated.  The  replevin  action  re- 
salted  In  favor  <A  Avery.  The  present  action  was  commenced  about  the  1st 
of  June,  1887.  bsue  was  joined,  and  came  on  for  trial  at  an  equity  term 
bdd  In  Rochester,  and  tbe  trial  ooiut  decided  that  the  action  was  one  of  law, 
and  sent  tt  to  the  circuit  for  trial.  Two  apeciflc  queeUons  were  submitted  to 
tbe  Jory  on  that  trial,  each  of  which  was  answered  in  the  affirmative.  Tboee 
questions  were:  "(1)  Was  the  mortgage  to  the  Kational  Bank  of  Auburn, 
dated  Januaiy  24,  1884,  executed  upon  an  agreement  or  understanding  with 
tbe  bank  that  the  mortgagor  might  remain  in  posseasion  of  the  property  cov- 
ered by  tbe  mortgages,  and  sell  tbe  same,  in  substantially  the  same  manner 
as  before  the  execution  of  tbe  mortgage,  and  use  the  avails?  (2)  Did  the 
plaintiff,  with  full  knowledge  that  such  an  agreement  had  been  entered  into, 
assent  to  tbe  same?"  Tbe  mortgage  of  8290  was  in  all  respects  hcM  to  be 
valid.  After  the  anawering  irf  those  qaeationa,  motion  was  made  for  Judg- 
ment on  the  verdict,  which  was  granted.  A  motion  was  made  by  tbe  plain- 
tiff for  a  new  trial,  which  was  denied;  and  from  the  Judgment  entered  tbe 
plaintiff  nppwled  to  this  court,  where  ti)e  judgment  was  reversed,  and  a  new 
trial  ordered,  (8  Y.  Sapp.  745.)  on  the  ground  that  tbe  action  was  an  equi- 
table one,  and  should  have  been  tried  at  special  torm.  A  trial  was  afterwards 
had  <m  the  equity  aide  at  tite  special  term,  where  tbe  two  findings  above  stated 
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vere  adopted,  and  the  complaint  was  dlsmlflMd.  Judgment  was  entered,  and 
the  plaintiff  appealed  to  tbia  court. 

The  complaiot  in  this  action  alleges,  in  aubstanoe,  the  reooverjrof  the  Judg- 
ment, the  appointment  of  the  plaintiff  as  reoeiver,  the  execution  oi  the  chat- 
tel mortgages,  the  sale  of  the  property  nnder  them,  and  then  allies  that 
Arezy  was  pr^idenfc  of  the  said  bank*  and  that "  the  said  mortgages  were  givea 
by  the  said  Beck  and  to  the  said  Avery  with  intent  to  hinder,  delay,  and  d»- 
fraud  the  creditors  of  said  Book,  and  particularly  the  said  Boss;  that  Uwy  were 
executed  for  more  than  the  amount  due  from  ^he  said  Beck;  that  they  were  not 
accompanied  by  an  immediate  deliTezy*  or  foixowed  by  an  actual  or  continued 
change  of  possession  of  the  chattels  mentioned;  that,  when  the  same  were 
made,  it  was  understood  and  agreed  between  the  parties  thereto  that  the 
mortgagor  should  continue  to  deal  with  the  mortgaged  property,  and  aell  the 
same  in  the  oourse  of  business  as  his  own  property,  and  the  said  Beck  did  in 
fact,  after  the  execution  of  said  mortgages,  and  for  some  period  thereafter, 
with  the  consent  of  the  mortgagees,  dispose  of  said  pnmerty,  or  a  part  there- 
of, and  appropriate  the  proceeds  (tf  the  sale  thereof  to  hia  own  use  by  adiing 
aa  a  retail  merchant  to  hia  customers."  The  oom^int  further  allegiee  Uiat 
Avery  never  accounted  to  Beck  or  the  plaintiff  aa  receiver,  the  ln8<dven<7  of 
Beck,  and  that  the  Judgment  remaina  unpi^.  Ttw  prayer  Is  to  the  effect 
that  the  mortgagee  be  adjudged  frauduleht  and  vdd.  and  that  Avery  be  re- 
quired to  account  for  the  property  or  its  proceeds.  On  the  trial  it  appeared 
that,  when  Boss  heard  of  the  mortgages,  he  sent  his  agent.  Gordtm.  toAubom, 
to  get  an  explanation  from  ATery;  that  a  convenatlon  occaned  brtweea 
them,  which  waa  to  the  eftect  that  Gordon  asked  Avery  why  he  toolE  ttie 
mortgage  after  be  was  given  to  understand  that  the  liens  for  which  tlw  mort* 
gage  was  taken  should  be  without  security ;  that  Avery  replied  that  Beok  waa 

greased  by  other  creditors,  and  offered  to  aecure  the  by  mortgage*  which 
e  did;  that  the  bank  would  let  him  go  on  the  same  as  if  no  moi^age  had 
been  made;  tlmt  Gordon  replied  to  the  effect  that  If  Bedk  would  oontinoe  in 
business,  and  pay  Ross  a  little  now  and  then,  lie  would  be  aatiafied;  and  that 
Beck  had  some  goods  left  which  were  out  at  season,  and  that,  if  be  would 
return  them,  he  would  get  credit.  Avery  replied  he  had  no  obJeiAiona.  None 
ot  the  goods  were  returned,  nor  did  Beck  afterwards  make  any  pqrmoits. 
The  If  ial  justice  held,  in  snbstanoe,  that  the  debts  secured  by  Uie  mtw^age 
were  honest,  and  tliat,  after  hearing  Avery*!  statement.  Boaa  coDdnded  to 
acquiesce  in  the  mortgages,  and  that  he  assented  to  them  with  full  knowl- 
edge of  all  the  facts. 

It  will  be  notl(»d  that  tiw  gooda  weretakra  by  virtue  of  the  two  moc^p^^. 
It  is  agreed  that  the  second  mortgage  ot  9290  was  valid.  It  was  adjudged  in 
the  re^vin  suit  Uiat,  as  against  the  attachment.  Avery  was  in  thie  lawtol 
posseairion  of  the  ^tiperly  nnder  bis  mortgages.  There  Is  no  que^on  as  to 
the  validity  of  tbe  mortgages  between  Boss  and  the  bank,  or  blm  and  Aveiy. 
They  were  given  to  secure  honest  debts,  and.  as  against  Um  mort^igm',  valid 
and  enforceable.  In  Uie  case  at  bar  the  property  was  aold,  and  the  deMa 
paid,  before  any  lien  was  acquired  by  the  receiver.  Ko  lien  waa  "Mnlntnl  by 
virtue  of  the  attachment,  because  Avery  sueoeeded  as  agalnat  tbe  abarlff 
In  establishing  his  superior  right  to  the  property.  Judgment  bad  bean  e»- 
covered,  execution  issued,  and  returned  nulla  bona,  ao  there  is  no  Hen  by 
virtue  ot  any  levy  at  the  time  the  receiver  was  i^xdnted,  wUdi  waa  not 
nntil  long  after  the  sale  nnder  Uie  chattel  mutgages,  and  tbe  a^Ucatloo  of 
the  proceeda  in  the  payment  of  the  debts  they  were  given  to  seenrsL  ^Riis 
Mstion  was  not  commenced  until  more  than  two  months  aftw  ttie  debtaae- 
cured  by  tbe  chattd  mortgages  had  been  paid  by  the  sale  nt  pnqtevtj,  and 
nothing  appears  tbat  tbe  sale  was  not  in  all  respects  regular,  ot  that  tbadebts 
they  were  given  to  secure  were  not  extinguished  to  1^  extent  of  pajuent. 
The  learned  and  diligent  counsel  tor  the  appellant  has  not  called  attontioa  to 
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uj  aothorltj  going  to  the  length  of  holding  that,  when  an  honest  debt  haa 
(nice  been  p^d  oat  of  the  debtor's  property*  another  creditor  can  compel  him 
to  refund,  beeaase*  as  against  creditors,  the  mortgage  given  to  secure  a  p^iid 
woQld  have  been  sdjuiiged  void.  In  a  controversy  between  different 
eredltorst  the  one  who  la  most  rigilant,  and  prior  in  point  of  time,  usually 
bas  the  sidvaotage.  Where  a  creditor  is  so  diligent  as  to  at^nire  a  Hen  on 
proper^  applici^le  to  his  debt  before  payment  of  another  secured  by  a  morU 
gage  void  as  against  creditors,  he  is  in  a  poeitloo  to  show  that  his  lien  is  su- 
perior, and  remove  the  fraudulent  obstruction.  But  no  such  question  Is  in- 
volved In  Uie  case  at  bar.  All  these  debts  were  honest,  the  judgment  was 
valid  against  everybody,  the  mortgages  between  the  parties  were  valid,  the 
debts  tbey  were  given  to  secure,  bona  flda;  and,  although  one  of  the  mori- 
gsges  coold  be  adjudged  void  against  creditors,  it  being  valid  between  the 
parties,  and  the  debt  it  was  given  to  secure  paid  before  proceedings  commenced 
or  Ilea  aoqulred,  the  law  will  leave  the  parties  where  it  finds  them;  and  aucb 
iseins  to  be  the  reasoning  of  the  authorities.  Hon»  v.  Henriquezt  13  Wend. 
2^;  Brotony,  PlatU  8  Boew.  824;  Haggarty  r.  Palmert  6  Johns.  Ch.  487; 
Brover  v.  Wakdman,  11  Wend.  187;  AveriU  t.  Xou«ft«»  6  Bub.  470. 
The  Jodgment  must  be  affirmed. 


In  re  Fauijenkb's  Estatb. 
Tn  n  BiNftBAic 
(flupn—M  Omat,  Otruaral  Term,  fifth  Department.  June  to,  1800.) 
L  BzwnmHH  An  Adhuiutkudbs— PaoonDura  to  Sati.  DacainirT'i  Lahd— F>n> 

TIOV. 

Under  Code  ClvU  Froo.  N.  Y.  |  876S,  preeoriblng  the  contents  of  a  petition  by 
the  credittws  of  an  esteto  to  rabjeot  testator's  lands  to  the  paymeot  of  Us  debts,  to 
beallUie  nanesof  creditofeandadesortptlontrfaUdeoediMt^  real  estate,  apeU- 
tion  Is  DOt  fatally  dafMUve  beoaase  of  an  oml—loa  to  desortbe  one  traot  of  land 
owned  by  testator.  Of  which  the  petitioners  neither  knew,  nor  oould  have  known 
by  diligent  Inquiry. 

i,  &Uia— AXHRIlMKm. 

Namea  of  creditors  ot  the  estate,  not  known  at  the  time  of  filing  the  petition,  may 
ha  aDbaegnently  added. 
X  Saks— XOABiUTT  or  Asiokistbatobs— AssasBiRifT  on  Bamk  Stock. 

The  estate  of  an  administzmtor,  who  in  that  capaoity  held  stock  in  a  national  bank, 
and  nevwr  had  It  transferred  to  himself,  thoaah  ne  was  the  sole  heir  of  intestate,  la 
not  liable  to  an  assessmwt  on  It,  under  Ber.  Sb  U.  8.  i  51SS,  providing  that  persons 
holding  atook  as  admlnlstratcvs  shall  not  he  personuly  enl^eot  to  any  UamUtiy  aa 
stockholders. 

Appeal  from  snrrogate's  court.  Livingston  county. 

A  proceeding  to  subject  the  realty  of  a  testator  to  the  payment  ot  his  debts. 
Decree  for  the  creditors,  and  an  appeal.  Code  Civil  Proc.  K.  Y.  §  2750.  pro- 
vides that  the  creditors  of  an  estate  may  file  a  petition  to  subject  the  realty  ot 
decedent  to  the  payment  of  their  debts  within  three  years  after  letters  of  admin- 
istration granted;  section  2751  provides  that  the  time  during  which  an  action 
Is  pending  by  the  creditors  against  the  administrator  or  executor  shall  not  be 
counted  as  part  of  the  time  limited  in  section  2750;  and  section  2752  prescribes 
the  contents  of  the  petition  to  be  all  the  names  ot  creditors,  and  a  description 
of  all  ot  decedent's  real  estate. 

Argued  betore  Dwight,  F.  J.,  and  Maooubkb  and  Goblett,  JJ. 

Wtiliam  A.  Su^erland,  for  appellant.  Mbl^auffMoti  A  Taylor,  for  modl- 
flcatioa  ot  the  decree.  John  £eekkjft  tor  respondent  and  appellant.  /. 
S,  A  O.  W,  Stntnt,  tor  respondent  Ghristlamt  Smith. 

CoBLsiT,  J.  The  First  Kational  Bank  of  Dansvllle  vm  otganfeed  under 
the  United  States  stetute  of  August,  1863.  Its  capital  stock  was  fSCOOO. 
Samuel  D.  Faulkner  died  August  9,  1878.  Intestate  and  unmarried,  leaving 
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fiis  father,  Dr.  James  Faulkner,  his  sole  Mr  and  nsxt  of  Us.  Samuel,  nt  the 
time  of  1^  imXh,  owned  50  shares  of  etodt  of  the  bank,  and  other  property 
to  the  amonnt  of  about  825,000.  James  Faolkner,  the  teaUitor,  and  HoDiy 
Faiilknw,  became  administrators  of  the  estate  dISamnet.  Tbefotber,  James 
Faulkner,  dtod  In  1884,  leafing  a  will.  Letters  tastamentaiy  were  Issued 
upon  tbe  will  to  tho  son  James  Faulkner,  Jr.,  one  of  the  execntors  named 
therein,  who  was  removed  In  Octobsr,  1887,  hy  the  snrrogate  of  Uvlngston 
eovnty,  and  then  letters  were  tosaed  to  Lester  Faulkner  as  aola  exscnttMr.  At 
the  time  erf  the  death  of  tbe  said  James  Faolkner  be  vas  tiie  owner  at  290 
shares  of  the  capital  sCoA  of  the  bank,  wbleta  has  sineeeonttnoed  to  be  owned 
bgr  his  estate.  Late  hi  the  snmraer  of  1887  tbe  bank  lUled,  and  Charles  L. 
Bingham,  in  September,  waa  appointed  receiver  by  the  oomptroUerof  tbecoE^ 
rency.  He  qualified*  uid  has  since  acted  in  that  capacity.  On  the  28tb  day 
4tf  September,  1887*  the  eomptndler  made  an  asseasment  against  the  hcddeia 
end  owners  oi  tbe  capital  stock  of  100  per  cent.,  which  became  due  to  the  re- 
ee* ver.  James,  the  teatalor,  died  seised  of  sevnal  pieoes  otnaX  estate.  Dnr> 
ixig  his  life-time  he  exerelsed  control  over  the  stork  owned  by  Samn^  at  his 
decease.  Samoel's  estate  was  never  Judicially  seUIed.  The  personal  estate 
of  the  testator  did  not  exceed  in  value  •S.OOO.  LetteM  taslamentaiy  opoo 
the  will  were  Issued  on  t^e  25th  day  of  April,  1885,  and  on  the  25th  day  of 
February,  1888,  an  action  was  brought  by  the  receiver  to  recover  829,000, 
with  Interest  from  the  29tb  di^  of  September.  1887,  the  amonnt  of  the  assess' 
ment;  and  on  the  same  day  a  notice  of  2<S0cnd0iu  was  filed  in  the  Livingston 
oounty  clerk's  offlce,  and  three  days  later  in  tbe  office  of  the  clOTk  of  AUpgany 
county.  It  thus  appears  that  the  recelver*s  acUon  was  brought,  and  a  notice 
of  lU  pendens  filed,  about  two  moiitm  less  than  three  years  after  letttts  tes- 
tamoitary  were  issued.  Before  the  tlirea  years  ex^red,  Chailce  J.  Blssell 
toought  an  action  in  the  supreme  court  to  recovra'962(X65i  with  tntwest  to>m 
the  »h  day  of  October,  1884,  In  wbieh  notice  of  pendente  was  filed  aooordlng 
to  section  2761  of  the  Code  of  GlvU  Procedure.  The  snrrogate  d  Livingston 
county  also  brought  an  action  as  relator  to  recover  a  sum  of  money,  bat  no 
notice  of  the  pendency  of  the  action  was  ever  flleil,  and  no  aUowanoemade  for ' 
the  clatm.  Gbrlstiana  Smith,  a  creiMtor  of  the  testator,  recovered  a  Judgment 
on  the  8th  day  of  August,  1888,  for  82,875.  in  an  action  commenced  on  tbe 
4tb  day  of  October,  1887.  in  which  a  Itt  pendem  was  filed  In  pursuance  of  the 
atatute.  The  above  facts  were  found  by  the  surrogate,  as  hereinafter  ex- 
plained, upon  sufficient  evidence.  On  the  9th  day  of  July,  1888,  a  petition 
was  filed  praying  for  a  decree  directing  the  sale  or  other  disposition  of  the  real 
estate  of  the  testator  to  pay  his  debts,  which  described  all  tbe  real  estateowneJ 
by  the  deceased,  except  an  undivided  Interest  In  his  real  estate  known  aa  the 
"Tolles  Property,**  owned  by  Samuel  D.  Faulkner  at  the  time  of  his  death. 
The  lands  described  in  the  petition  as  parcel  No.  14},  situate  In  the  town  of 
South  I>ansTtlIe,  Steuben  county,  N.  Y.,  containing  86)^  acres  of  land,  being 
all  of  the  Nathaniel  Drayton  farm,  so  called,  which  was  owned  by  said  James 
Faiiltcuer,  deceased,  at  the  time  of  his  death,  were  described  In  the  petition, 
but  were  not  Included  in  any  lis  pendens.  Thesurrogate  was  induced  to  find, 
on  the  request  of  George  Hyland,  that  the  86^  acres  above  mentions]  were  not 
described  In  the  petition.  This  was  a  misapprehension  and  mistake,  but  the 
one-lialf  interest  in  the  real  estate  known  aa  the  "ToUes  Property**  was  not 
described  In  the  petition. 

There  is  no  finding  of  any  want  of  diligence  or  proper  Inqnlry  to  ascertain 
tbe  existence  of  the'  ToIIes  land,  and  the  whole  case  shows,  aa  matter  of  fact, 
that  no  one  connected  with  these  proceedings  knew  that  the  testator  had  any 
interest  In  It  at  the  time  tbe  petition  was  filed.  No  description  waa  contaIne>i, 
or  disposition  made,  of  it  in  the  will.  The  learned  counsel  for  the  appellant 
admits  that  the  omission  to  describe  the  Tollea  property  was  excusable,  on 
U»  ground  that  the  fiwt  codM  not  have  been  ascertained  with  diligent  in- 
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qniry.  Sections  2750-2752,  Code  Civil  Proc..  dispose  of  the  objection.  The 
petition  was  Sled  within  three  years  after  letters  were  issued, — an  acUoQ  was 
pending.  The  above  sections  do  not  require  thiit  ali  the  real  estate  should  be 
mentioned.  The  leaving  out  of  the  Toiles  property  wag  not  juriadictional. 
The  Bevised  Statutes  required  a  description  m  the  petition  of  hU  the  real  ae- 
tate,  but  it  was  held  that,  where  a  portion  was  omitted  hj  mistake,  an  amend- 
ment could  be  made  by  the  surrogate  including  the  property  left  out.  Shal' 
don  V.  WrlghU  7  Barb.  39-48,  affirmed  in  court  of  appeals.  5  K.  T.  497. 
This  shows  tliat  the  original  oniissiun  was  not  jurisdictional.  To  the  same 
effect  are  In  re  German  Bank,  39  Hun,  181.  (in  this  department;)  Rit^ 
mond  T.  Footet  8  Lans.  244.  The  language  of  section  2752  of  the  Code  of 
CAyU  Procedure  Is  not  as  mandatory  as  the  Beviaed  Statutes.  Some  defects 
were  supplied  after  the  Sling  of  the  petition  by  including  names  not  known 
at  the  time,  but  those  defects  were  not  Jurisdictional.  Bamett  v.  Kinoaid, 
2  Lans.  320.  Sections  2752-2755,  Code  Civil  Proc..  sustain  this  construotloa. 
A  willful  detatta-oit  would  not  exempt  the  real  estate.  2  Lans.,  at)ore  cited ; 
section  2759,  Code.  The  question  of  Jurisdiction  depends  upon  the  petition, 
which  in  this  case  was  sufficient  for  that  purpose.  None  of  the  claims  against 
the  estate  were  expressly  charged  upon  the  realty.  Hamilton  v.  Bmttht  110 
N.  Y.  159,  17  K.  E.  Bep.  740.  Nor  was  the  mul  estate  converted  into  per^ 
Bonalty  by  the  residuary  clause  in  the  wilL  OgsJrury  v.  Oatburyt  115  K.  T, 
290,  22  N.  £.  Rep.  219;  8  Pom.  £q.  Jur.  g  1166;  Chamberlain  t.  Taytor.  105 
N.  T.  185, 186. 11 N.  £.  Hep.  625;  Prmtice  v.  Jantntn,  79  K.  Y.  478;  Arm- 
ttrong  v.  McKelvey,  104  N.  Y.  179,  10  N.  E.  Bep.  2G6. 

The  estate  of  the  testator  was  Indebted  in  the  snms  above  named.  The 
eurrogate's  conclusions  of  law  were  based  upon  his  findings  of  fact  as  con- 
tained In  the  above  statement.  Hyland  is  In  no  position  now  to  ask  a  rever* 
■al,  because  of  a  mistake  which  he  induced  the  surrogate  to  make.  The  de> 
cree  was  limited  to  the  lands  In  Livingston  and  Allegany  counties.  There 
is  no  force  in  the  objection  that  the  surrogate  was  personally  disqualified. 
Sections  46,  2497,  Code  Civil  Proc  No  objection  was  taken  on  this  ground. 
It  is  not  claimed  that  any  injury  was  inflicted,  aa  the  demand  In  which  tile 
siirr<^ate  was  relator  was  rejected. 

it  is  insisted  that  the  surrogate  erred  in  refusing  to  allow  the  clfUm  <^  the 
petitioner  upon  the  assessment  of  the  $5,000  stock  owned  by  Samuel  D. 
Faulbner  In  his  life-time.  The  suriogate  finds  that  the  testator  and  Henry 
J.  Faulkner  were  appointed  administrators  of  the  goods  of  Samuel  D.  Faulk- 
ner, and  that  the  testator  took  possession  as  administrator  of  the  property  left 
bj  Samuel  D.  Faulkner,  which  consisted  mainly  of  the  50  shares  of  stock, 
and  an  undivided  interest  in  the  copartnership  property  of  Sweet,  Faullcner 
&  Co.;  that  no  decree  settling  the  accounts  of  the  administratois  had  ever 
been  made;  that  the  estate  of  Samu^  had  never  been  judicially  settled;  and 
that  the  surviving  administrator,  Henry  J.  Faulkner,  was  removed  by  the 
order  of  the  surrogate  of  Livingston  county,  and  that  J.  CrisQeld  was  there- 
upon appointed  administrator  of  such  estate;  that  no  transfer  of  the  50 shares 
of  stock  held  by  Samuel  had  been  made  upon  the  books  of  the  bank.  Section 
5152  of  the  Revised  Statutes  of  the  United  States  provides:  "Persons  holding 
stock  as  executors,  administrators,  guardians,  or  trustees  shall  not  he  per- 
sonally subject  to  any  liability  as  stockholders;  but  the  estate  and  funds  in 
their  hands  shall  be  liable  in  like  manner,  and  to  the  same  extent,  as  the  te^ 
tator.  intestate,  waid,  or  person  interested  in  such  trust  funds  would  l>e  if 
living,  and  competent  to  aot  and  hold  the  stock  in  his  own  name."  The 
ground  upon  which  it  Is  sought  to  charge  the  testator's  estate  with  the  asseas- 
meot  of  the  50  shares  is  that  he  was  next  of  kin  as  well  aa  administrator  of 
Saniuel,aDd  exercised  dominion  over  the  stock  aa  owner  during  lus  life-time. 
But  the  surrogate's  flnding  shows  that  the  stock  always  remained  ia  hts  hands 
Id  a  representKtivs  capacUiy*  and  paued  In  the  same  form  to  those  who  soo- 
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ceeded  him.  It  was  never  transferred  on  tbe  btxdcs  of  tbe  bank,  m» 
Samuel's  aeoounts  judicially  settled. 

It  is  urged  that  all  claims  against  Samuel's  estate  had  been  paid  excepto 
which  was  rejected,  and  that,  therefore,  the  estate  is  practically  settled, 
tention  has  not  been  called  to  any  adjudication  holding  that  any  Individ 
or  his  estate  shall  be  charged  personally  with  the  payment  of  debts  of 
person  for  whom  he  is  acting  as  administrator  or  executor.  The  stock 
this  bank  Is,  and  for  a  long  time  has  been^  worthless.  To  charge  the  te 
tor's  estate  with  the  payment  of  the  assessment  would  be  to  make  It  liable 
the  whole  amount*  without  any  way  of  getting  compensation.  No  reaso: 
perceived  for  extending  the  liability  of  the  estate  by  construction,  so  as  to 
pose  such  burdens,  or  for  taking  this  case  out  of  Uie  ptoviaions  of  the  seel 
above  quoted,  because  of  the  fact  that  the  testator  was  next  ai  kin  of  Sam 
as  well  as  administrator.  The  finding  of  the  surrogate  shows  that  the  U 
conclusion,  that  the  testator's  estate  was  not  liable  for  the  assessment  u] 
tbat  50  ahares.  is  correct.   The  decree  must  be  affirmed.  AH  eonciir. 


Lb  Bof  0t  al,  9.  Bbowhk  «t  at, 

(Aiprmw  Coua%  Special  Term,  AUtany  County-  Xan*  SQg  IBML) 

1.  Costs— AonoH  vo  Aura  NuraAHca— Nomnrr. 

Where,  In  an  aoUon  to  abate  a  nnlianoe,  nlalntlfls  aie  nonsnitedi  ooato  an  m 
lowed  as  t)t  oooTse,  but  only  on  tbo  award  « the  oonzl 

1.  Sun— AonoH  Tbud  at  Cibodit— Fowbbs  or  Sraoux.  Tbbic 

Code  Civil  Proo.  K.  T.  1 8280,  provides  that,  In  oBes  where  ooats  are  not  all 
able  of  oourse,  ttie  court,  In  itg  dlBoretton,  may  award  them  to  any  partj  "t 
rendering  final  jndgmeot. "  Held  that,  in  an  action  to  abate  a  nnlsanoe  tried  al 
oiroait,  a  dismissal  of  the  complaint  without  directing  oosts  to  be  awarded  tc 
fondants  is,  in  eflect,  a  flaal  Judfrment  without  ooats;  and  the  speoial  texm, 
sided  over  by  another  judge,  has  no  power  to  allow  the  ooats  of  the  action  to 
fendant,  though  the  omission  of  the  arouit  ooort  to  allow  them  grew  ont  of  a  i 
l^>prebe□Blon  Dfthe  counscdand  the  ooort  at  to  defendant's  right  to  costs  of  ooo 

$.  Rftin— DiKBSTiOH  or  Coubt. 

Where  the  (drooit  Judge,  in  the  exercise  of  his  disoretion,  has  not  awarded  c 
to  defendants  on  deciding  the  case  in  their  favor,  and  defendants  have  enb 
Judgment  acoordlngly,  the  special  term  will  not  assume  that  the  oireolt  Jadge 
mistaken  In  the  exercise  of  sooh  discretion,  and  will  not  send  the  ease  ba<±  to 
fur  his  determination  <m  the  question  of  costs. 

Action  by  William  B.  Le  Roy  and  others  against  Anne  Browne  and  Mai; 
Levy  for  maintaininga  nuisance.  Plnintiffs  were  nonsuited,  but  no  oosts  n 
awarded  defendants.  They  now  move  to  have  costs  allowed.  Foropfnioi 
genend  term  ordering  costs  to  be  stricken  from  Judgment  as  entered  by 
fendanta,  see  8  N.  Y.  Supp.  82. 

/.  F.  Cratqford,  for  plaintiffs.   Doyls  A  Fitts,  for  defendant. 

Mathah,  J.  This  was  an  action  to  abate  an  all^fed  nuisance,  and 
damages  occasioned  by  tbe  same.  On  the  trial  at  Albany  circuit,  before  ■ 
tioe  Tapfan  and  a  Jury,  the  plalntifts  were  nonsuited.  No  motion  was  to 
by  the  defendants  for  costs,  and  no  costs  were  awarded  to  either  party  on 
trial.  The  defendants  proceeded  to  enter  judgment  on  the  nonsuit,  i 
costs  against  the  plalntlfts,  Tbe  plaintiffs  moved  at  special  term  to  strike 
of  the  Judgment  the  costs  inserted  therein,  which  was  denied,  on  the  gro 
that,  the  plaintiffs  having  appealed  from  the  Judgment  to  the  general  te 
they  had  waived  their  right  to  have  the  costs  stricken  out  by  special  term 
motion.  From  the  order  denying  that  motion  the  plaintiffs  appealed ;  and 
general  term  levened  the  same,  and  struts  out  tbe  costs,  as  uked  In  the 
tiee  of  motion.  See  8  K.  T.  Supp.  82.  The  defendants  now  more  at  ape 
term  for  costs  in  the  action  tried  before  Justice  Taftan.  This  motion  is 
posed  by  the  plaintiffs  un  the  ground  that  this  special  term  haa  no  powe 
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pass  upon  queatlons  as  to  the  allowance  or  dfaallowance  of  costs;  that  that 
was  a  question  for  the  trial  court  alone,  and  cannot  be  determined  on  motion 
at  special  term  before  anotI»er  judge. 

Tbls  is  a  class  of  actions  In  which  costs  are  not  allowed  of  course,  and  can 
only  be  recorered  npon  the  order  of  the  court,  in  the  exercise  of  the  judicial 
discretion.  There  are  manifest  reasons  why  that  discretion,  tf  exercised  at 
all,  ahould  be  by  the  trial  Judge.  He  is  cognizant  of  the  facts,  and  can  Judge 
wbrtber  or  not  there  are  elements  In  the  case  that  would  Jnslify  the  oonrt  in 
swarding  costs,  of  which  another  jndge,  sitting  at  special  term,  could  not  be 
possessed.  It  is  quite  true,  as  suggested  on  the  argument  by  the  learned 
eonnsel  ior  the  defendants,  that  tbe  supreme  court  of  the  state  is  but  one 
court,  although  its  functions  are  administered  hy  ditferent  Judges. 

Section  of  the  Code  of  Civil  Procedure,  under  which  this  motion  is 
IDad^  proTides  that,  "except  as  prescribed  in  the  last  two  aecUons,  the  court 
m^t  in  its  discretion,  award  costs  to  any  party  upon  the  tendering  of  a  final 
Judgment.**  My  attention  has  not  on  the  argument  been  directed  to  any  ad- 
icatira  npon  the  language  need  in  this  section.  In  Andreum  t.  JfoUer, 
WUy.  Dig.  877*  the  defendant  taxed  costs  and  entered  Judgment  on  a 
dismissal  of  plalntllTe  complaint,  wltbout  leave  of  tbe  court,  in  an  action 
when  costs  wexe  not  allowable  as  of  coarse;  and  the  eourt.  on  a  moMon  to 
strike  oat  tbe  costs,  made  an  order  allowing  the  same  on  that  motion,  and 
allowed  them  to  remain  in  the  Judgment.  In  this  acUon  a  final  Judgment 
was  entered  upon  the  nonsnit  dismissing  the  comi^alnt.  A  Judgment  is  do- 
ilned  by  section  1200  of  the  Code  as  Interlocntory  or  final.  Tlw  Judgment  en- 
toed  In  this  action  was  dearly  a  final  judgment.  The  oonrt  at  the  trial 
granted  the  only  judgment  asked  tox  which  was  a  dismissal  of  the  cmnplaint. 
iieetion  1208  provides  that  "Judgment  mnst  be  entered  in  the  first  instance, 
pursuant  to  the  direction  of  the  mutt,  at  a  term  held  by  cme  Judge,  exc^ 
where  special  proTlsion  is  otherwise  made  by  law."  As  costs  were  not  al- 
lowable of  course,  and  there  was  no  direction  by  the  Jndge  holding  the  term 
for  costs.  11  was.  I  think,  in  effect,  a  determination  dismissing  tbe  oomplaint 
witlioat costs.  InCommit«iofiei<T.£rpo2ron^8Hun.56«I>ATis,  J.,si^:  "No 
costs  are  allowed  1^  tiie  statute  to  any  party,  in  either  of  these  esses,  witboot 
the  express  adjudication  of  the  coart.  Silence  is  a  denial  ct  them,  and  the  addi- 
tion of  the  words  *  witluut  costs  to  either  party  *  adds  notlilng  to  the  legal  ef- 
fect of  an  omission  to  award  them."  If  this  rule  be  correctly  stated  In  the 
aboTe  ease,  then  the  fWInre  of  the  Judge  to  allow  costs  was  an  idjudieation 
by  him  against  their  allowance.  Section  1022  of  the  Code  provides  that, 
"when  costs  are  In  the  discretion  at  the  court,  tbe  decision  or  report  must 
awsrd  or  deny  oosts.**  The  decision  in  this  case  nonsuited  the  plaintiff  with- 
out awarding  costs,  and  Judgment  was  entered  on  that  decision;  but,  as  the 
judgment  entered  indaded  costs,  which  were  not  allowed  by  the  decision,  the 
general  term  struck  Uiem  oat.  thus  making  the  Judgment  conform  to  the  de- 
dslon. 

Bat  it  Is  uvgoi  by  tbe  defendants  thi^  the  omls^n  of  ttie  trial  court  to  al- 
low oosta  grew  out  of  the  misapprehension  by  the  counsd  and  court  as  to  the 
right  of  the  defendants  to  costs  of  course.  It  can  hardl/  be  claimed  that  sucfa 
misunderstanding  of  the  law,  if  It  exists,  famishes  any  legal  excuse  for  the 
sllowance  of  costs  on  this  motion.  It  is  a  weil-underptood  legal  maxim  that 
"Ignorance  of  law  is  no  excuse."   Houlton     Bennett,  18  Wend.  588. 

Again.  It  is  objected  by  the  i^aintlffs  that  this  motion,  after  the  entry  of 
Judgment  by  the  defendants,  comes  too  late ;  that  the  defendants,  by  the  entry 
of  Judgment,  waived  their  right  to  make  the  motion  for  costs.  In  answer  to 
this  objection  It  Is  urged  that  the  court,  in  the  ezerdse  of  Its  power,  not  in- 
frequently sends  a  case  back  to  a  referee  to  pass  upon  the  question  of  costs. 
But  none  <d  these  cases  hold  that  a  Judgment  already  entered  may  be  changed 
on  motion  at  special  term.  1^  a  Judge  who  did  not  try  the  cause,  so  aa  to  al- 
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low  costs  where  none  were  allowed  bjtlie  trial  judge  or  referee;  and  in^i 
V.  Lecy,  41  Hun.  461,  the  general  term  of  the  third  department  ravened 
order  sending  a  report  back  to  a  referee  to  pass  upon  Uie  question  of  co 
and  they  seem  to  put  It,  in  part,  upon  the  ground  that  at  toe  trial  no  reqi 
was  made  for  an  award  of  costs.  The  defendants  in  the  moving  papeis 
the  alternative  relief  that  the  judgment  be  vacated  as  entered,  and  UieDav 
costs,  or  by  an  order  send  the  case  back  to  Justice  Taffau  for  his  determ: 
tion  of  the  question  of  costs.  If  the  question  of  coats  could  now  be  de 
mined,  there  woold  be  great  propriety  in  having  that  determination  mad< 
the  learned  justice  who  heard  the  cause.  But  I  have  not  been  cited  to 
authority  for  making  such  an  order,  nor  am  I  aware  of  the  existence  of 
such  power  in  the  special  term. 

On  the  whole  case,  1  ttiink  tfiat  this  court  should  not  on  this  motion,  u 
the  facts  disclosed,  after  the  proceedings  already  liad  in  this  action,  and 
time  which  has  elapsed  since  the  trial,  assume  the  exercise  of  a  dlsorei 
which  existed  in  the  court  at  Uie  time  of  the  trial,  and  which  was  not  at  i 
time  exercised  in  favor  at  the  defendants.  The  motion  must  be  denied.  i 
SlOooBte. 


Bbdmomd  v.  Rohb,  W.  a  O.  B.  Oo. 
{Supreme  Court,  QmeraX  Term,  Fourth  Deportment,  lAaj  2, 18K>.) 

COMTaiBtrTOBT  KsOLiaBNCB— EviDXirOB. 

A  oondnctor  who,  Id  the  day-time,  and  In  a  freigfat-Tard  with  which  lie  was  t 
ooghly  fstniliar,  steps  from  bis  moving  train,  and  walks  along  a  panlld  ti 
without  looking  behind  him,  and  is  injorad  by  an  angliM  coming  from  that  dl 
tlon,  U  guilty  01  oontribntory  negllgenook  though  be  was  engaged  In  watcbi 
brakeman  ttuow  a  switch  to  conduct  the  train  upon  a  siding. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  for  damages  for  personal  injuries  by  Patrick  Bedmond  against 
Rome,  Watertown  &  Ogdeusburg  Bailroad  Company,  The  complaint 
dismissed,  and  plaintiff  appeals. 

Argued  before  Habduk,  P.  J.,  and  Martin  and  Msrwxn.  JJ. 

ffemjf  PurcM,  tat  appellant.  Bdmwud  B.  Wynn,  tor  respondent. 

Habtik,  J.  We  think  the  appeal  in  this  case  should  not  prevail.  ' 
action  was  for  negligence.  The  relation  of  the  parties  was  that  of  mat 
and  servant.  The  accident  which  was  the  subject  of  the  action  occurred 
the  4th  day  of  June,  1886,  at  or  near  the  Intersection  of  the  defendant's  r 
with  Arsenal  street,  In  the  city  of  Watertown,  K.  Y.  The  circumstances 
der  which  It  occurred,  briefly  stated,  were  as  follows:  The  plaintiff  wa 
conductor  upon  one  of  the  defendant's  freight  trains.  On  the  day  of  the: 
cident  he  ran  bla  train  from  Watertown  to  Gouverneur  and  return.  On 
return,  between  6  and  7  o'clock  in  the  afternoon,  he  ran  in  and  switched 
cars  for  the  south  in  the  west  end  of  the  defendant's  yard,  leaving  t 
cars  and  a  catwose  in  the  train.  When  the  train  reached  a  point  near 
water-plug,  the  engine  was  detached,  and  the  cars  were  permitted  to  i 
down  the  grade  Into  that  portion  of  the  yard  where  they  were  to  be  switcl 
Tlie  caboose  was  ahead.  As  the  train  reached  the  point  where  the  accid 
occurred,  the  plaintiff  stepped  off,  and,  without  looking  west,  walked  on 
near  to  a  parallel  track,  and  stood  there  until  he  was  struck  and  serioi 
injured  by  an  enj^ine  which  was  backing  from  the  west  on  that  tr&dk.  1 
plaintiff  was  well  acquainted  with  the  yard  and  its  tracks,  and  had  been 
many  years.  He  passed  the  engine  by  which  he  was  injured  while  his  ti 
was  backing  into  the  yard.  If  he  had  looked  in  the  direction  from  wti 
the  engine  came,  he  would  have  had  no  difficulty  whatever  in  discovering 
approach,  as  the  track  was  straight  for  about  a  mile.  Xo  excuse  for  ata 
Ing  upon  or  so  near  the  track  without  looking  to  see  the  spproaching 
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wu  giTAD.  «ce^  that  hswumteUnca  laakenun  who  whs  innnlng  to 
tbiDW  a  switch  to  let  the  tndn  In  on  a  branch  or  siding.  The  plaintiff 
claimed  that  no  beD  was  rung  or  whistle  aoqiided  as  this  engine  approeelied 
the  croHing;  that  It  was  in  the  hands  of  a  BreBuui,  the  engineer  having  left 
it ;  and  ttiat  the  defendant  was  negligent  in  retaining  snch  engineer  in  its  etor 
play,  as  he  was  an  improper  pnson  to  bare  the  (diarge  or  management  of 
an  engine  bj  reaam  of  his  aoonstomed  negligence*  which  was*  or  shoold 
hare  been,  known  to  the  defendant.  On  the  trial,  at  the  dote  of  Uie  evi- 
dence, the  plaintiff  was  nmisuited. 

As  we  view  this  casc^  the  only  qneetlon  we  need  consider  is  whether  the 
plaintiff  was  guUty  of  negligence  which  contributed  to  his  Injury.  If  the  er- 
Idence  failed  to  show  that  the  pltdntiff  was  free  from  negligence,  it  follows 
that  the  court  properly  directed  a  nonault,  as  in  an  action  of  this  character 
the  burden  of  establlBhlng  alBrmatf rely  bis  freedom  from  contributory  negli- 
gence  is  upon  the  plaintiff.  Hale  v.  amWi,  78  N.  Y.  480;  Lm  t.  Qat-Light 
Co.,  98  N.  Y.  115;  Tolman  v.  RaUrvad  Co.,  Id.  198.  The  queatlon  of  con- 
trfbntoTj  negligence  is  usually  a  question  of  fact  to  be  submitted  to  the  Jury; 
still,  there  may  be  such  an  absence  of  proof  of  freedom  from  such  negligence, 
or  the  proof  thereof  may  be  so  strong  and  couTincing.  as  to  make  it  the  duty 
«f  the  eoott  to  direct  a  nonsuit  or  a  verdict  fordefendant.  IC  the  evidence  in 
this  case,  either  etrcnmatantiat  or  direct,  t^ed  to  show  that  the  accident 
occnrred  without  the  plaintiff's  negligence  a  question  of  fact  arose  which 
shoald  have  been  submitted  to  the  Jury.  If,  on  the  other  hand,  the  evidence 
wholly  failed  to  eetabllsh  the  existenceof  any  cause  fortlie  accident  which  was 
consistent  with  the  exercise  of  proper  care  and  prudence  by  the  plaintiff,  the 
court  properly  nonsuited.  It  has  been  repeatedly  held  that  it  Is  negligenoe 
jt€T  M  for  a  person  to  aboard  or  alight  ^um  a  moving  train,  (^ttow«  v. 
HaUroad  Co.,  63  N.  Y.  656;  Morrison  v.  Railroad  Co.,  56  X.  Y.  302;  Solo- 
man  V.  Railroad  Co.,  109  K.  Y.  437.  9  TX.  E.  Bep.  430;  Himter  v.  Railroad 
,  Co.,  112  N.  Y.  371.  19  N.  E.  Rep.  820;)  or  to  attempt  to  cross  a  railroad 
track  without  looking  for  approaching  trains.  (  Woodard  v.  Railroad  Co., 
106  X.  Y.  369,  18  N.  E.  Bep.  424;  Tounff  v.  Railroad  Co.,  107  N.  Y.  tOO. 
14  W.  E.  Rep.  434;  Potoell  v.  RaUroad  Co.,  109  Y.  618,  15  N.  E.  Rap. 
891:  CxiXUn  v.  CaruU  Co.,  113  N.  Y.  667.  21  N.  E.  Rep.  716;  Bomboy  v. 
Railroad  Co.,  47  Hun,  425;  BriekOl  v.  Railroad  Co..  12  N.  Y.  St.  Bep. 
450:)  or  to  stand  between  the  rails  of  a  side  track  upon  which  cars  are 
standing.  (Fan  Schaick  v.  Railroad  Co.,  43  N-  Y.  527;  Toomey  v.  Turner, 
24  Hod,  699;)  or  to  be  inattentive  to  his  dangerous  position  when  on  the 
tra<^,  whether  lawfully  Uiere  or  not.  {Burnt  T.  Railroad  Co.,  101  Uasa.  50; 
DeoUU  V.  Railroad  Co,,  60  Cal.  883.) 

Wc  think  the  doctrine  of  the  cases  cited  fully  sustains  the  action  of  the  trial 
court  hs  nonsuiting  the  plaintiff.  As  we  have  already  seen,  the  plaintiff  had 
been  in  the  defendant's  employ  for  many  years,  was  thoroughly  familiar  with 
its  tracks  at  the  place  of  the  accident,  and  the  purpose  for  wliich  they  were 
Bsed.  He  knew  that  engines  and  trains  frequently  passed  over  the  track  upon 
or  near  which  he  stood.  With  this  knowlfdge,  in  broad  daylight,  without 
looking  or  in  any  way  attempting  to  ascertain  whether  a  train  or  engine  was 
ai^roi^lng  from  the  west,  he  stepped  from  his  train,  and  stood  upon  or  so 
near  the  track  as  to  incur  the  peril  of  the  injury  which  he  sustained.  Our 
general  knowledge  and  common  experience  leads  us  to  the  conclusion  that 
this  act  was  dangerous,  and  consequently  negligent.  That  it  was  fraught 
with  danger,  the  plaintiff  most  have  known,  and  therefore  he  was  guilty  of 
negligence,  nnlesa  his  action  whs  explained  or  Justified  by  special  circum- 
atanoes.  We  find  nothing  in  this  case  to  explain  or  justify  it  Nothing  spe- 
cial had  arisen  which  required  unusual  attention,  or  which  should  have  in- 
dnoed  the  plaintiff's  inattention  to  his  own  safety.  No  necessity  is  shown  for 
hla  constant  watchtulnesa  of  the  movements  of  his  brakeman  In  throwing  the 
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■witch.  The  act  to  be  perfonnedwM  a  simple  om,  and  ptMomaMjrttao  brake, 
man  was  oompeteot  to  perform  It.  We  are  of  the  <^mUm  that  ttw  evidence 
in  this  case  not  only  Mied  to  show  that  the  plaintiff  was  free  from  eoDtrlbu- 
toty  negUgeoee,  or  the  olstence  of  unj  catue  for  the  aoddmit  whloh  was 
consistent  with  the  exootse  of  propw  care  and  pradence  by  him*  but  that  It 
established  eoncla<tf  rely  that  he  was  guilty  of  gross  and  laenmaable  negli- 
gence, which  nanlted  in  the  injury  eomplidnM  of.  These  eonalderattoni 
lead  oa  to  the  conclusion  that  the  court  iwoperly  ununited  the  plainttff.  wUcb 
rendera  it  unnecessary  ftor  us  to  examine  tM  other  qnestiona  ^eeented  m 
tUs  afig^eal.  Judgment  afflrmed.  with  costs.  All  ooneoTi 


MoIiraTBB  V.  BUSLL  9t  Ol. 

tOuipram  Oonrt,  Otneral  Term,  FifOi  DepartmenL  Jtaae  BQ,  UOOi) 

1.  ttniM  xvD  HiitiMO—OoicTBTANOM— Prior  Disd  or  BamrAoa  Oaomn). 

Plaintiff  ooDvered  todefeoctutta  "all  of  tiiatoflrtaln  mining  lode  or  oteim  known 
•a  tlM  'John,' "  and  the  oonvwanoe  refen  to  the  deed  onder  which  plaintiff  ao- 
quired  title,  whloh  oooT^ed  all  the  dtp*,  apnrs,  and  angles,  and  metaU,  orea,  fold 
and  allTer  bearing  qnartt  and  rock  and  earth,  and  all  prlTllegaa  and  tnaomam 
thereto  Incident,  etc.  It  appeared  that  pl^tlff  had  theretofore  ezeoDted  a  deed  to 
another  person  of  all  that  portion  of  the  snrf  ace  ground  to  the  John  mine,  being  aad 
Ijing  aonth  of  the  John  mine,  oommenciiig  at  the  center  of  the  win,  *  *  *  and 
mnung  Ita  eotlre  length.  Tbia  deed  is  Intended  to  conv^  the  south  100  tBofe  of 
tlie  •orlaoe  ground  of  the  John  mine, "  eta  Held,  this  deed  oonvcTed  only  the  ao^ 
face  RTonnd.  and  did  not  inolnde  any  of  the  mineral  rights,  and  tiiere/ore  oonstl- 
tuted  no  defense  to  an  action  tor  the  price  of  the  mining  claim. 

flL  Bamm. 

But,  eren  If  suoh  deed  did  include  the  property  oooTeyed  to  defendanta,  ttoonstt- 
tntes  no  defense  to  the  action  for  purchase  money,  where  it  appears  that  it  was  not 
recorded,  that  no  claim  has  ever  been  made  under  it,  and  that  defendants  hare  sold 
and  conveyed  the  mine  at  a  large  advance,  and  without  regard  to  any  claim  that 
might  be  made  under  It,  and  that  the  deed  to  defendanU  was  without  waRmnty  or 
oovenants. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  George  W.  Mclntyre  against  Luther  H.  Buell  and  anothv. 
Verdict  and  judgment  for  plaintiff,  from  which  defendants  appeal. 
Argued  before  Dwi&ht,  F.  J.,  and  Mac»hbeb  and  Coblett,  JJ. 
S,  C,  Doj/t  for  appellants.   Adetbert  Moot^  for  respODdenl. 

Maoombeb,  J.  This  action  was  brought  to  recover  an  unpaid  balance  al- 
leged to  be  due  the  plaintiff  upon  a  written  ^reement  bearing  date  July  21, 
1881,  by  which  the  plaintiff  agreed  to  sell  to  the  defendants  certain  mining 
property  In  iSan  Juan  county,  Colo.,  known  as  the  "John  Lode,"  for  the  sum 
of  (SiOOO,  to  be  paid,  one-half  In  cash,  and  the  other  half  In  certain  syndi- 
cate shares  of  stock  of  a  company  Uiereafl»r  to  be  organized  fbr  the  opera- 
tion of  this  and  another  mine.  This  ngreement  was  followed  by  a  deUveiyof  a 
deed  or  grant  by  the  plaintiff  to  the  defendants,  though  the  last-named  In- 
strument bears  date  the  16th  day  of  July.  1881.  This  instrument  oonr^ 
*'alt  of  that  certain  mining  loiie  or  claim  known  as  tbe  *Jolin,'  situate,  lying, 
and  being  in  the  Uncompahgre  mining  district,  in  the  county  of  San  Juan, 
and  state  of  Colorado,  about  half  a  mile  from  Mineral  Point  in  Lake  PaA,  and 
which  WHS  located  by  George  W.  Mclntyre  and  Addison  Bice,  October  8, 
1875.  and  recorded  in  Book  5.  page  61,  of  the  Records  of  said  county,  at  Sil- 
verton,  (Ko.  10.209.)"  The  deed  recites  the  fact  that  one-half  of  said  lode 
was  conveyed  to  the  plaintiff  by  one  Addison  Kice  in  the  month  <A  Septem- 
ber, 1878,  by  a  good  and  sufficient  deed,  properly  recorded,  to  which  reference 
was  made  in  the  conveyance  to  the  defendants  for  a  more  particular  descrip- 
tion of  the  silver-bearing  lode.  This  deed  also  conveyed  all  Uie  dlpa,  spurs* 
and  angles,  and  metals,  ores,  gold  and  silver  bearing  quart!  and  rook  and 
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earth,  and  all  priTilegea  and  francbises  thereto  incident  and  appertaining,  to- 
gether with  all  the  hereditaments  and  appui-tenancea  thereto  belonging.  The 
answer  sets  up,  as  a  defense  to  the  action,  falae  and  fraudulent  representa- 
ti<»u  of  theplaintiff,  b;'  which  be  represented  the  John  lode  to  be  1,500  feet 
long  and  300  feet  in  width,  being  150  feet  on  each  side  of  a  vein,  and  that 
be  was  seised  of  the  whole  lode;  and,  further,  that  he  represented  that  the 
ore  in  the  John  lode  would  ;leld  between  90  and  100  ounces  of  silver  to  the 
ton,  all  of  which  is  alleged  to  be  false,  to  the  knowledge  of  the  plaintiff. 
Vvry  little  need  to  be  said  upon  this  branch  of  the  case,  for  the  evidence  fails 
wholly  to  substantiate  In  any  particular  the  false  lepreaentations  set  up.  I'he 
answer  farther  alleges  that  the  plaintiff  on  the  9th  of  October,  1879,  conveyed 
to  one  Hannah  B.  Mclutyre  a  part  of  said  John  lode,  namely,  100  feet  on  the 
south  side,  running  the  whole  length  thereof,  namely,  1.500  feet.  A  deed  ia 
produced  from  the  plaintiff  to  Hannah  B.  Hclntyre  without  date,  but  ao- 
bnowledged  on  the  9th  day  of  October,  1879,  by  which  the  plaintiff  sold,  re- 
leased, and  quitclaimed  to  Hannah  B.  Mclntyre  ail  the  right,  title,  interest, 
claim,  and  demand  which  the  plaintiff  had  "In  and  to  the  following  described 
mining  property,  situate,  lying,  and  being  In  the  county  of  San  Juan  and 
Btate  of  Colorado,  to-wit,  all  that  portion  of  the  surface  ground  to  the  John 
mine  Iwing  and  lying  south  of  the  said  John  mine,  commencing  at  the  center 
of  the  vein,  excepting  fifty  feet;  said  fifty  feet  being  that  portion  adjoining 
the  said  John  mine  commencing  at  the  center  of  said  vein,  and  running  its 
vnllre  length.  This  deed  i»  intended  to  convey  the  south  one  hundred  feet 
of  the  surface  ground  of  the  John  mine  its  entire  length,  and  to  include  the. 
ocation  and  vein  of  the  'location  or  mine'  known  as  the  *MorningStar' 
mine,  located  by  B.  B.  Mclntyre,  and  recorded  In  Book  B  2.  page  120,  Inclnd^ 
lugaU  dips,  angles,  and  spurs." 

The  learned  trial  judge  held  that  the  quitclaim  to  Hannah  B.  Mclntyre  was 
simply  of  the  surface  gruutid,  and  did  not  convey  any  part  of  the  metals,  ores, 
and  silver-l>earing  quitrtz,  rock,  and  earth,  as  mining  deeds  used  In  Colorado 
usually  do.  In  this  we  are  inclined  to  think  he  was  correct,  and  that  the 
same  did  not  impair  the  propeHy  purchased  by  the  defend  ants  from  the  plain- 
tiff, as  stated  in  the  coatract,  and  an  described  in  their  deed.  The  parties 
contracted  in  view  of  the  condition  of  the  property  in  the  mining  districts  of 
Colorado,  and  with  knowledge  thiU;  a  vein  of  ore,  situate  as  ttiis  is  described 
in  the  contract  and  deed,  may  be  held  by  one  party,  and  the  surface  of  ttie 
ground  by  another,  and  that  a  grant  of  the  lode  or  vein  may  not  include  the 
surface,  like  the  deed  to  the  defendants.  Sedgw.  &.  W.  Tr.  Title  Land.  § 
115;  Wolfleif  v.  Mining  Co.^  4  Colo.  lU;  BighmU  v.  Taylor^  98  N.  Y.  288. 

But  there  Is  another  reason  why  the  judgment  should  be  sustained,  even 
thoagb  the  quitclaim  of  the  surface  ground  to  Hannah  B.  Mclntyre  did  con- 
vey aome  part  of  the  property  contracted  to  be  sold  and  conveyed  to  these 
defendants.  There  is  no  proof  that  Hannah  B.  went  into,  posseasion  <^  the 
land  under  this  deed,  but  the  case  rests  solely  upon  the  production  of  the 
deed  itself.  The  plalntlif  testifies  that  he  has  no  recollection  of  «ver  execut- 
ing auch  a  paper.  There  is  no  evidence  that  any  claim  has  ever  been  made 
to  any  portion  of  tliis  property  under  it.  There  Is  no  evidence  that  the  de- 
fendants have  been  in  any  way  injured,  or  their  rights  jeopardized,  by  the 
existence  of  this  paper.  They  have  sold  and  conveyed  the  property  ata  large 
advance,  and  without  regard  to  any  claim  th^  might  bie  made  under  the 
quitclaim  to  Hannah  B.  Mclntyre.  There  is  no  warranty  or  covenant  in  the 
deed  to  the  dtfendants.  Th«re  has  been  no  ousler.  or  even  a  threat  of  ouster. 
Under  these  droumstances,  the  mere  production  of  the  deed  and  a  minute  of 
its  record  la  not  aufflcient  to  defeat  an  action  bronght  for  the  unpaid  balance 
of  the  purdmse  price  of  Uie  land  conveyed  to  them.  TreiUing  the  defenM 
set  Qp  in  the  answer  m  pirooeeding  solely  upon  the  groand  oC  falsa  and  fraudu- 
lent repreMDtaUona,  uu  not  opcm  a  false  warranty  in  rsapect  to  the  title  of 
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the  pinintifl  to  the  property  at  the  time  the  contract  was  made  with  the  de> 
f  endHiita,  it  ia  safficieDt  to  say  that  tbe  evidence  wholly  falls  to  aubltaatUto 
the  defense.  Tbe  judgment  should  be  affirmed.  All  coDcor. 


Datib  v.  Bomb,  W.  A  O.  B.  Oo. 

(fiapram  Court,  Gentnl  Term,  FoierOi  DegKotment,  Umj  t,  UBQ.) 

Etidexct— Proov  or  CBm  a  Civxl  Bon. 

Where  the  dafenie  in  an  action  for  sanrioes  reoderad  !■  that  plaintiff  arabeiried 
moneys  of  defendant,  the  embeolement  need  not  be  shown  Mjond  a  reaaonabte 
doubt.  A  iBir  prepoaderanoe  of  oTidenoa,  havliiff  doe  r^aid  to  the  preiaaniIlM 
of  Innooenoe,  la  snffldant. 

Appeal  from  clrcnlt  coart.  Ottond^^a  eonntj. 

Action  hy  £dgar  C.  Davis  against  the  Borne,  Watertown  ft  Ogdenabingh 
Bailroad  Company.  Verdict  for  plaintiff.  Motion  for  new  trial  denied.  De- 
fendant appeals. 

Argued  before  Habxhn,  P.  J.,  and  Mabtdi  and  MEBwnt.  JJ. 

Sdnmnd  B.  IVynn.  for  ^ipellant.  8Uma,  Oamym  A  PMt,  for  cMp(n*> 
ent. 

Mabtih,  J.  This  acU<m  was  to  rsoorer  tor  serrloes  performed  for  the  de- 
fendant by  the  plaintiff  as  a  oondnotor  on  one  of  its  trains.  Tbe  defense  was 
that  the  plaintiff  was  gnilty  of  such  flagrant  aets  of  dishonesty  or  crime  in 
embezzling  the  funds  of  the  defendant  as  to  bar  bis  right  at  recovery.  Tte 
case  was  tried,  and  aubmltted  to  the  Jury,  upon  that  Issue.  In  submitting 
the  ease  to  the  Jury  the  court  charged  as  follows:  **  la  addition  to  thiM;,  be  has 
the  presumption  of  law  in  his  favor;  and  in  this  case  the  presnmption  goes 
something  lurtfaer  than  what  I  have  had  occasion  to  say  to  you  in  other  cases, 
where  I  have  simply  stated  to  yoo  that,  if  there  was  a  preponderance  of  evi- 
dence in  favor  of  the  party  having  the  burden  of  proof*  then  you  must  find 
for  tbe  party  having  such  preponderance.  In  this  case,  where  the  charge  is 
of  a  crime,  the  burden  which  is  laid  on  the  defendant  is  something  more  tbu 
that,  because  the  real  question  is  the  same  as  If  the  plaintiff  was  on  trial  for 
theft;  and  you  must  find  not  simply,  on  weighing  the  testlmonf.  that  there 
is  a  preponderance  of  evidence  in  favor  of  tbe  defendant  in  this  case,  but  you 
must  find  that  the  evidence  satisfles  yon  beyond  reasonable  doubt  that  the 
position  which  the  defendaot  takes  here  is  the  correct  one,  and  that  the  plain- 
tiff did  on  tbe  occasions  referred  to  take  the  moneys  which  have  been  testified 
to  here,  and  that  be  did  not  report  and  pay  them  over.  If  yon  are  aatiafled 
l>eyond  reasonHble  doubt  that  all  this  is  true,  then  the  defendant  is  entitled 
to  something  more  than  offset  of  these  moneys  against  the  claim  of  the  plain- 
tiff which  has  been  established.  The  plaintiff  will  not  be  entitled  to  recover 
at  all  for  his  services.  If  you  are  satisQed  that  he  performed  his  duties  In  the 
dishonest  way  which  the  witnesses  for  the  defendant  would  indicate.  And 
so,  gentlemen,  yon  will  determine  in  this  case,  if  tbe  evidence  satisfles  yon 
beyond  reasonable  doubt,  considering  the  testimony  on  both  sides,  and  Uw 
presumption  of  law  in  favor  of  the  plaintiff.  I  say,  if  the  testimony  here 
satisfles  you  beyond  reasonable  doubt  that  the  plaintiff  did  receive  tbe  moneys 
as  cliarged  here,  and  did  not  report  and  pay  over  thoee  moneys,  then  your  ver- 
dict must  be  fbr  tbe  defendant.  If*  from  this  evidenos,  you  find  he  lec^ved 
tfaeee  moneys,  bnt  you  are  not  satisfied  that  he  intentionally  withheld  and 
failed  to  pay  them  over,  then  the  defendant  would  be  entitled  to  an  offset  to 
that  extent.  If  neither  of  those  were  found,  the  plaintiff  would  bo  entitled  to 
recover  the  full  amount  elaimed,  8110.87*  with  Interest.**  To  tills  pwtfoa  of 
the  charge  the  defendant  excepted. 

The  effect  of  tbe  portion  of  tbe  charge  axoepted  to  was  to  impose  upon  the 
defendant  ttw  harden  of  establishing  its  dofftnse  beyond  a  roasonahlo  doaU. 
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The  rnle  as  ostabltehed  hj  tbe  earHer  English  cases  was  that  proof  beyond 
reaaoaable  donbt  was  usually  required  to  establish  a  charge  of  crime  In  a  dvU 
action.  This  rale  has  been  followed  in  a  number  of  the  states,  and  seems  to 
have  been  followed  in  the  earlier  cases  In  this  state.  WoodbKk  t.  Keller,  6 
Cow.  H8;  Clark  v.  Dibble,  16  Wend.  601;  Hopkins  v.  Smith,  3  Barb.  602. 
Bat  in  the  more  recent  oases,  apecfally  In  this  state,  It  has  been  held  that  In 
a  civil  action  the  party  upon  whom  the  burden  of  proof  rests  as  to  an  Issue  ia 
not  bound  to  establish  It  bc^nd  a  reasonable  doubt.  It  Is  sufficient  If  there 
is  a  fair  proponderanee  of  evidence  In  his  favor.  Indemnity  Co.  t.  Gleaeont 
78  N.  T.  503, 518;  Johnson  v.  Insurance  Co.,  25  Hun,  251 ;  Freund  r.  Paten, 
10  Abb.  N.  C.  811;  Steams  r.  FiOd,  90  N.  T.  640,642;  SeuboU  v.  Railroad 
Co.,  95  N.  T.  562.  669;  PeopU  t.  Brings,  47  Hun.  266.  26B;  afflrmed.  114  IT. 
Y.  56.  20  N.  E.  Rep.  820;  Ferry  Co.  t.  Moore,  6  TS.  E.  Bep.  293.  less  fallj. 
102  N.  Y.  667.  In  tbe  last  ease.  Judge  Eakl,  who  deltvered  the  opinion  of 
the  court  in  that  case,  said:  **There  is  no  rule  of  law  which  requires  the 
pl^ntlff  in  a  ciril  action,  when  a  judgment  against  the  defendant  may  estab- 
lish his  gnilt  of  a  erime,  to  prore  bis  case  with  the  same  certainty  which  la 
required  In  criminal  prosecutions.  Nothing  more  Is  required  In  such  cases 
than  a  Joat  preponderance  of  evidence,  always  giring  the  defendant  the  ben- 
efit of  the  presumption  of  innocence.  Where  a  judgment  for  the  plaintiff  in- 
volves crime  or  a  moral  turpitude  on  tbe  part  of  the  defendant,  the  court 
should  always  require  satisfactory  proof;  and,  when  that  has  been  given, 
Jodgment  should  follow,  regardless  of  consequents.  In  no  other  way  can 
tbe  law  be  properly  administered,  and  private  rights  effectually  protected.* 
We  are  of  the  opinion  that  the  authorities  cited  are  conclusive  upon  this  ques- 
tion, and  require  us  to  hold  that  tbe  exertion  under  consideration  was  well 
taken.  This  leads  to  a  reversal  of  the  judgment  and  order  appealed  from. 
Judgment  and  order  reversed  on  the  exceptions,  and  a  new  trial  ordered,  with 
costs  to  abide  ttie  event.  All  concur. 


Tsxaix  eao  rv7.  HALOHBt  v.  Edwabds,  County  Treasurer. 
(Supreme  Court,  Oeneral  Term,  Fowrth  Department.  May  9, 18S0.) 

L  TAXATioa— RapaMpnoK  bt  UosTUftflB— HAKDiMca. 

liavri  N.  Y.  1880,  a  91, 1 1%  provides  that  "all  powara  whlob  axe  oonferred  npon 
tlM  ootnptroller  of  thi«  iMe  m  ration  to  *  *  *  the  afleok  of  any  swrii  aale  of 
land  for  taxea  npon  the  Uen  of  any  mortgage  thnwrn,  Um  right  of  a  mortmgea  to 
redeem,  the  oonaequenca  of  neglect  to  do  so  aftm  notlo^  ai^  tlie  lien  of  t£e  mort- 

g gee  for  the  amount  paid  on  such  redemption,  *  *  *  are  herebv  conferred,  so 
raarelatestotheooontyofODeida,  upon  the  treasurer  thereof. "  Bection  li  pro- 
vldea  that  all  acta  relatteur  to  Oneida  oonn^  in  oonfllot  with  this  aet  are  hereby  ra- 
pMled.  Held,  tbB  ganerd  law  of  tbe  state  aa  to  redvnption  b7  a  mortgagee  la  stUI 
applicable  to  Oneida  oouoty,  the  county  treasurer  being  sabatitated  for  the  stats 
comptroller;  and.  where  a  mortgagee  tendered  to  such  treasurer  the  amount  for 
which  the  morteaged  lands  were  sold,  with  interest,  as  provided  by  Laws  N.  Y. 
1866,  o.  4Srr,  I  sa, »  was  tbe  trBasarer>a  duty  to  raoelTe  we  aanu^  and  Issue  his  OMtlf- 
Icate  therefor,  and  on  refusal  a  writ  of  mandamus  was  properly  Issued  to  compel 
him  thereto. 
I.  Bamb— •Tbitdsb. 

Seetion  8  of  the  special  act  provides  that  the  payment  shall  be  "  for  the  nse  of  the 
purchaser,  his  heirs  and  assfna  "  Heidi  a  tender  **for  and  in  fall  redemption  of 
stid  premises  trou  aale  lor  dMbutoent  taans  tai  Anyaal^  U87,  to  Davis  *  Joanaoa,  ■* 
was  suffldent' 

t,  BAMB— BaOBIFT. 

When  the  tender  was  rejected  by  the  treasurer  on  the  sole  gronnd  that  he  had  ao 
ripht  to  reoetve  the  money  or  ^re  theowtlfloata^  Hwaa  not  InvaUd  beoaueeara- 
oeipt  or  oertlfloate  was  demanded. 

Appeal  ^m  special  term,  Oneida  county. 

Application  by  Joseph  F,  Maloney  for  mandamus  to  John  R.  Edwards, 
treasurer  of  Oneida  county.   Defemliint  appeals. 
Argued  before  Hakdin,  F.  J  ,  and  Martin  and  Mzswin,  JJ. 
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DavU  (ft  Johnion,  for  appellant.  7. 2>.  BaMer»  for  retpondeiit. 

If  ABTiN,  J.  This  U  an  appeal  from  an  order  dlie(Mnff  tiiat  a  pttempt 
writ  of  numdamut  iuae  to  the  appellant*  aa  tieaenrer  (tf  OneUa  coanty,  o 
mantling  him  fortbwith  to  receiYe  the  ntonej  tendered  hfm  ty  tbe  relato 
aseignee  of  a  mortage  which  was  a  lien  npoa  certain  premlaes  aitiu^  in 
town  of  Florence,  In  that  county,  which  had  been  som  for  the  taxee  lei 
thereon  for  the  year  1886.  and  to  deliver  to  the  relator  a  reoelpt  or  oeitifli 
tox  enoh  payment,  certifying  that  thu  same  was  in  fall  redemption  of 
premiaei  and  the  Hen  of  said  taxes,  and  from  the  sale  thereunder.  Tlw 
ises  sold  consisted  of  about  22  acres  of  land.  The  state  and  county  taxes ; 
ied  thereon  for  the  year  1886  were  returned  unpaid.  By  virtue  of  the  pm 
tons  of  chapter  91,  Laws  1880,  as  amended  by  chapter  8,  Laws  1881,  the  Ir 
urer  of  Oneida  oonnty  sold  the  premises  for  audi  unpaid  taxes  in  Aug 
1887.  Thegr  were  struck  oft  to  Davis  A  Johnson  for  tlZTS,  and  a  oertifii 
issued  to  Uiem  August  28,  1887.  Tbe  treasurer  executed  and  deliveret 
them  a  deed,  August  31, 1888.  The  mortgage  held  by  tbe  relator  was  gi 
by  the  then  owner  of  the  premises  February  17, 1886,  and  recorded  on 
24th  day  of  the  same  montii.  It  was  given  to  secure  the  payment  of  $41 
and  interest,  and  was  asstened  by  the  mortgagee  to  one  Woodruff,  Deoen 
29. 1888,  and  by  Woodrnlf  to  the  relator,  March  29. 1889.  Both  of  said 
signments  were  duly  recorded  in  the  oflBce  of  the  clerk  at  the  county  of  One 
On  Febrnary  8, 1889,  Woodruff,  as  assignee  of  such  mwtgage,  caused  ti 
served  upon  the  appellant  a  notice  similar  to  that  required  to  be  served  ob 
comptroller  by  senion  82,  c.  Iaws  1855,  and  tendered  the  appellant 
sum  of  $20,  which  was  more  than  the  sum  for  which  said  [semises  was  a 
witli  12  per  cent,  interest,  and  tbe  treasnrer*B  fee  for  the  deed  given  by  1 
added,  and  demanded  a  certificate  of  such  payment  and  redemption, 
appellant  refused  to  rec^ve  the  money  so  tendered,  or  to  give  aueb  eerUflc 
On  the  28d  day  of  May,  1889,  and  after  the  transfer  at  said  mortgue  to 
relator,  he  served  upon  the  i4)pellattt  a  similar  notice,  made  a  aimibr  toi 
and  demand,  and  tbe  appellant  again  refused  to  receive  the  money  tande 
or  to  give  the  certificate  demanded. 

The  motion  for  mandamtu  was  opposed  by  the  appellant  for  tbe  reason 
he  states  in  his  brief,  "that  defendant  had  no  right  to  receive  the  moi 
[tendered  him  b>-  the  assignees  of  such  mortgage,]  or  to  cancel  said  oertificai 
Therefore  the  question  preeeoted  is  whether  the  county  treasuier  bad  po 
and  could  have  rightfully  received  the  money  tendered,  and  delivered  to 
relators  receipt  or  certificate  showing  tliat  said  money  was  paid  in  rede 
tion  of  the  premises  from  such  sale.  A  solution  of  this  queaOon  is  depou 
upon  the  general  statutes  in  relation  to  the  sale  of  lands  for  unpaid  taxes, 
leas  those  statutes  have  been  repealed  or  modified  by  a  subsequent  one  n 
ing  to  the  collection  of  taxes  in  the  oounfy  of  Oneida.  To  determine 
question,  it  becomes  necessary  to  examine  tbe  General  Statutes  so  far  as  I 
relate  to  the  rights  of  a  mortgagee  by  virtue  of  bis  lien  upon  real  estate  wl 
has  been  sold  for  unpaid  taxes,  his  right  as  such  to  redeem,  and  the  met 
efTecting  such  redemption,  and  also  to  examine  the  special  act  relating  to 
collection  of  taxes  in  the  county  of  Oneida. 

Chapter  ^7,  Laws  1855,  as  amended  by  subsequent  acts,  which  constit 
the  general  law  of  the  sttite  in  relation  to  the  collection  of  taxes  on  Ian 
non-residents,  and  in  relation  to  the  sale  of  such  lands  for  unpaid  taxes, 
vides.  among  other  things,  as  follows:  "No  sale  of  real  estate  hereafter  n 
for  the  non-payment  of  any  tax  or  assessment  shall  destroy,  or  In  anymai 
affect,  the  lien  of  any  mortgage  thereon,  doly  recorded  or  registered  at 
time  of  such  sale,  except  as  hereinafter  provided. "  Section  76.  **It  shal 
tbe  duty  of  the  purchaser  at  such  sale  to  give  to  tbe  mortgagee  a  written 
tice  of  such  sate,  requiring  him  to  pay  the  amount  of  the  purdiaae  mo 
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with  interest  at  tbe  rate  allowed  hj  law  thereon,  within  six  months  after  the 
frlTiog  of  such  notice.   Sucli  notice  may  be  given  at  any  time  after  tbe  expi- 
ration of  two  years  from  the  last  day  of  such  sale.**   Section  77,  as  amended 
bylaws  1870,  c.280.  "If  aucb  payment  shall  be  made,  the  sale  shall  be  of  no 
furUier  ofFect;  and  the  mortgagee  shall  have  a  lien  un  the  premises  for  the 
smoant  paid,  with  the  interest  which  may  thereafter  accrue  thereon,  at  the 
rate  of  seven  per  cent,  per  annum,  in  like  manner  as  if  the  same  had  been  in- 
cluded in  his  mortgage."   Section  78.    "Ic  case  the  mortgagee  shall  fail  to 
make  such  payment  within  the  time  so  limited,  lie  shall  not  be  entitled  to  the 
benefit  of  sw^lon  seventy-six  of  this  act."   Section  79.    "The  term  -'mort- 
gagee,*  as  used  in  this  act,  shall  be  construed  to  include  assignees  whose  as- 
ngnment  shall  be  duly  recorded,  and  personal  representatives ;  and  the  term 
'porcbaser'  shall  be  construed  to  include  assignees  and  real  or  personal  rep- 
resentatives, as  ttie  case  may  be. "  Section  80.  "The  notice  required  by  see* 
tion  seventy-seven  of  this  act  maybe  given  either  personally  win  the  manner 
required  by  law  In  respect  to  notices  of  non-acceptance  or  non-payment  oC 
notes  or  bills  of  exchange;  and  a  notarial  certlflcate  thereof  shall  be  presump- 
tive evidence  of  the  fact.   Such  certiflcates  may  be  recorded  in  the  county  in 
which  the  mortgage  was  recorded,  in  the  same  manner  and  with  the  same  ef- 
fect as  is  by  law  prescribed  in  respect  to  deeds  or  other  evidences  of  title  of 
real  estate.   A  copy  of  such  notice  served,  together  with  the  affidavit  of  some 
person,  who  shall  be  certlQed  as  credible  by  the  officer  before  whom  such  affi- 
davit shall  be  taken,  that  such  notice  was  duly  served,  specifying  the  mode  of 
service,  shall  be  filed  in  the  office  of  the  comptroller  within  one  month  after 
such  service."   Section  81,  as  amended  by  Laws  1870.  o.  280.  "The  notioe 
required  to  be  given  under  the  last  preceding  S  ve  sections,  in  cases  of  sales  by 
tbe  comptroller,  shall  be  directed  only  to  such  persons  as  shall  within  two 
years  from  the  time  of  such  sale  file  In  the  office  of  the  comptroller  a  notice 
stating  tbe  name  of  the  mortgagor  and  mortgagee,  the  date  of  the  mortgage, 
and  tbe  amount  claimed  to  be  due  thereon,  and  the  county,  town,  and  tract 
in  which  said  mortgaged  premises  are  situated,  with  the  number  of  the  lot  on 
which  said  mortgage  is  claimed  to  be  a  lien,  with  the  name  of  the  person  or 
persons  claiming  notice,  their  residence,  and  the  post-office  to  which  such  no- 
tice shall  be  addressed.   In  case  such  mortgagee  or  other  person  shall  omit  or 
neglect  to  file  such  notice  with  tlie  complroJler  within  the  said  two  years,  then 
said  mortgagee  or  other  person  shall  be  barred  from  all  claim  to  redemption 
by  virtue  of  said  mortgage,  and  tbe  title  of  tbe  purcliaser  shall  become  valid 
and  effectual  the  same  as  if  such  mortgage  had  not  existed."  Section  82  as 
revived  by  the  rfpeal  of  chapter  285,  Laws  1862.  by  chapter  280,  Laws  1870. 
The  statute  of  1855  was  further  amended  by  chapter  280,  Laws  1870,  by  pro- 
viding as  follows:  "A  mortgagee  whose  mortgage  Is  duly  recorded,  or  tbe  as- 
signee of  any  mortgage  whose  assignment  is  duly  recorded,  and  the  personal 
representatives  of  such  mortgagee  or  assignee,  who  shall  have  filed  with  the 
comptroller,  as  required  by  law,  a  notice  and  description  of  hia  mortgage,  may, 
at  any  time  after  the  sale  of  all  or  any  part  of  the  mortgaged  premises  for  un- 
paid taxes,  and  before  tbe  expiration  of  six  months  from  the  giving  of  the 
notice  required  by  section  seventy-seven  of  chapter  four  hundred  and  twenty- 
seven  of  the  Laws  of  1855.  entitled  'An  act  in  relation  to  the  collection  of 
taxes  on  lands  of  non-residents,  and  to  provide  for  the  sale  of  such  lands  for 
unpaid  taxes,*  may  redeem  the  said  premises  so  sold,  orany  part  thereof,  from 
the  said  sate.   If  the  said  sale  shall  have  been  made  by  the  comptroller,  such 
redemption  shall  be  made  by  paying  to  the  state  treasurer,  upon  the  certificate 
of  the  comptroller,  for  the  use  of  the  purchaser,  his  heirs  or  assigns,  the  sum 
mentioned  in  his  certificate,  with  Interest  at  the  rate  allowed  by  law  In  tbe 
case  of  redemption  by  occupants  from  the  date  of  such  certificate;  and,  If  the 
said  sale  shall  have  been  made  by  a  county  treasurer  or  other  county  officer, 
tbe  redemption  shall  be  made  fay  paying  to  the  oonnty  treasorer  ttie  amount 
T.]0».Y.e.DO.4— 22 
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tor  which  said  lands  were  sold,  with  Interest  nt  the  aame  rste  from  the  i 
8:tl6.  The  mortgagee  or  assignee  of  a  mortgage  or  other  person  redei 
land  sold  for  unpaid  taxea,  as  authorized  b;  this  section,  shall  hare  a  li 
the  premises  so  redeemed  for  the  amonnt  paid,  with  interest  thereon  frg 
time  of  such  payment,  at  and  after  the  rate  of  seven  per  centam  per  annii 
like  manner  as  it  the  same  had  been  Included  In  the  mortgage.  **  Whil 
statute  liist  quoted  was  repealed  by  (Maptet  S63»  Laws  1889*  passed  Jm 
1889.  still  the  repealing  act  contained  the  following  saviag  clause:  **E 
Kothing  in  this  act  contained  shall  affect  anj  suit  or  proceeding  now  pe 
In  anj  court  of  this  state,  or  the  rights  of  any  party  to  any  suit  or  prooc 
commenced  before  the  passage  of  this  act.**  This  proceeding  was  oomm 
befoi-e  such  repealing  act  was  passed,  and  hence  Is  not  affeobed  there!^. 

This  examination  of  the  general  statutes  which  were  In  force  when  tl 
fbr  the  collection  of  taxes  In  Oneida  county  was  passed  discloses  tbat 
those  Btatutra  as  the^  then  existed,  and  still  exist,  a  mortgagee's  lien 
land  sold  for  unpaid  taxes  was  not  only  preserred,  but  also  that  a  dlstlnc 
Independent  system  for  the  redemption  of  such  lands  by  the  mortgage 
therein  established.  Indeed,  It  seems  to  be  admitted  by  aH  that,  it  tb 
In  question  had  been  made  by  the  comptroller  under  the  provblona 
statute  of  1855.  the  relator's  right  of  redemption  would  not  have 
barred  i^ea  the  notices  and  tenders  made  by  the  relator  and  bla  asi 
were  served  and  made.  But  the  appellant  claims  that  the  sale  in  tlrii 
was  made  under  a  special  statute  relating  to  the  collecUon  of  taxes  In  C 
county,  and  hence  that  Uie  foregc^ng  provisions  of  the  general  lav  ba 
application,  and  the  relatOT's  right  to  redeem  was  barred  1^  the  UnJtat 
one  yeu-  contained  In  the  Oneida  act.  That  the  sale  tn  question  muf 
In  pursuance  of  such  spedal  act  is  admitted,  but  that  the  statute  of  t 
not  applicable  to  the  relator's  right  to  redeem  Is  denied.  The  special  a 
ferred  to  (Laws  1880,  e.  91,  as  amended  by  chapter  8,  Laws  1881)  pn 
for  the  collection  of  tuea  In  Oneida  county  by  a  sale  of  lands  the  trei 
of  that  county.  It  prescribes  the  notice  to  be  given,  where  the  sale  sb 
made,  the  manner  of  making  such  sale,  the  certlOoate  to  be  given  to  the 
chaser,  the  rights  acquired  by  virtue  of  such  sale  and  purchase,  and 
provides:  "The  owner  of.  or  any  penon  interested  in,  any  real  eststt 
for  taxes  as  aforesaid,  may  redeem  the  same  at  any  time  within  one  yeai 
the  last  day  of  such  sale,  by  paying  to  the  said  county  treasurer,  for  tl 
of  the  purchaser,  his  heirs  and  assigns,  the  sum  mentioned  in  bis  c 
cate,  and  the  Interest  thereon  at  the  rate  of  twelve  per  cent,  per  snnti 
be  computed  from  the  date  of  such  certiacate."  Section  8.  "If  such  ti 
tate  sold  for  taxes,  or  any  portion  thereof,  be  not  redeemed  as  hwtan 
vided,  the  said  treasurer  shall  execute  to  the  purchaser,  his  heirs  or  as 
a  conveyance  of  the  real  eatate  so  sold,  which  shall  vest  in  the  grant 
absolute  estate  in  fee.  The  said  treasurer  shall  be  entitled  to  demam 
receive  from  the  purchaser  one  dollar  for  preparing  such  conveyance." 
tlon  9.  "When  any  lot  or  piece  of  land  sold  for  taxes  by  the  treasurer 
after  the  expiration  of  six  months  from  the  last  day  of  the  annual  sale 
for.  be  in  tlie  actual  occupation  of  any  person  as  a  residence,  the  pure! 
or  the  person  claiming  under  hitn,  shall  serve  a  written  or  pnnte<l  not 
such  occupant,  or  by  leaving  such  notice  at  the  dwelling  thereof  with 
person  of  suitable  iige,  or  by  afSxlng  such  notice  upon  the  outer  door  01 
dwelling;  or,  if  such  land  shall  not  be  occupied  as  aforesaid,  sucb 
shall  be  published  In  one  of  the  newspapers  published  In  the  city  of 
or  the  city  of  Utica,  once  each  week,  for  three  weeks,  stating  In  aubi 
the  sale  of  such  lands,  the  person  to  whom  m»le,  and  the  amount  for 
the  same  was  sold,  and  stating  the  time  when  the  purchaser  thereof  « 
entitled  to  receive  a  deed,  and  stating  also  that  unless  the  said  amoon 
the  interest  thereon.  Is  paid  to  the  coanty  toeasnrer  within  one  year  fro 
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last  day  of  SDOh  annoal  sale,  the  snme  will  become  absolnte,  and  the  owner 
or  other  persona  Interested  In  Baid  lands  will  be  forever  barred  from  all  right 
or  title  thereto,  and  no  other  notice,  either  by  the  coantj  treasurer,  or  bj  the 
bolder  of  the  oertiflcate  of  anj  sale,  or  bj  any  other  person,  shall  be  necessary 
or  required.   In  case  any  of  the  lands  so  sold  shall  be  redeemed  th««from 
stibseqaent  to  serTioe  of  nottoe.  the  expenses  of  advertising,  and  service  of 
the  notice  herein  provided,  and  any  taxes  upon  lands  so  sold  which  may  be 
assessed  upon  and  paid  by  the  purchasers,  or  assignees  of  such  purchasers, 
between  the  time  of  the  sale  and  redemption  thereof,  shall,  with  the  interest 
thereon  at  the  rate  provided  by  this  act,  Ije  added  to  th^  amount  otherwise 
required  to  tw  paid  for  such  redemption.   This  section  shall  apply  to  the 
sates  made  by  the  treasurer  of  said  county  in  the  year  eighteen  hundred  and 
eighty."   Section  15,  Laws  1880,  as  amended  by  chapter  8.  I^ws  1881.  This 
act  contains  no  express  provision  In  relation  to  mortgage  liens  on  land 
sold  for  taxes  nnder  it,  nor  is  there  any  express  provision  in  relation  to  the 
mode  of  procedure  to  be  pursued  to  effect  a  redemption  by  a  mortgagee,  ex- 
cept so  far  as  it  is  contained  in  section  12  of  said  act.  which  is  as  follows: 
"All  powers  which  are  conferred  upon  the  comptroller  of  this  state  !n  rela- 
tion to  the  cancellation  of  a  tax  which  shall  liave  been  paid  to  a  collector; 
the  repayment  of  any  tax  paid  more  than  once;  the  payment  of  a  part  of  tiM 
tax  on  land  by  any  person  claiming  a  part  of  such  iand;  the  redemption  of 
lands  sold  for  taxes  by  persom  claiming  aji  undivided  share  or  a  specified 
part  thereof;  the  effect  of  snob  redemption  reducing  the  land  to  be  con- 
veyed; tbe  efteot  of  any  such  sale  of  land  for  taxes  upon  the  Hen  of  any 
moitgage  thereon ;  the  right  of  a  mortgagee  to  redeem ;  the  consequence  of 
neglect  to  do  so  Ktter  notice,  and  the  lien  of  the  mortgagee  for  the  amoant 
paid  on  sueh  redemption;  the  authority  to  withhold  conreyanoes  when  it 
shall  be  discovered  that  any  sale  of  land  for  taxes  was  ineffectual  to  convey 
a  title,  and  to  refund  the  purchase  money  and  interest  to  the  purchaser. — 
are  hereby  conferred,  so  far  as  relates  to  the  ooonty  of  Oneida,  upon  tbe 
treasurer  thereof,**   Section  14  of  said  act  la  as  follows:  "All  acts  and  parts 
of  acta  ioeonsistent  or  In  oonfiJct  with  this  act,  so  far  as  the  same  do  con- 
Slot,  and  relating  to  the  county  of  Oneida,  are  hereby  repealed." 

The  flrst  inqairy  presented  arises  as  to  the  effect  of  the  repealing  act  con- 
tained in  the  special  statute  relating  to  the  collection  of  taxes  in  Oneida 
eoun^.   Did  it  effect  a  repeal  of  the  provisions  of  the  General  Statutes  in 
relation  to  mortage  Hens  and  redemption  by  the  holders  of  mortgages  on 
the  land  sold  for  taxes,  bo  far  as  it  was  applicable  to  that  oounty?    we  think 
not.   It  will  be  observed  that  the  repeal  provided  for  was  limited  to  such 
acts  or  parts  of  acts  as  were  Inconsistent  or  in  conflict  with  the  special  act 
relating  to  Oneida  county,  and  that  such  acts  and  parts  of  acta  were  repealed 
only  so  tKT  as  they  wen  in  actual  conflict  with  it.   We  think  that  the  repeal- 
ing act  quoted  indicates  an  intention  upon  the  part  of  the  legislature  not  to 
rq>eHl,  but  to  preserve,  as  applicable  to  Oneida  county,  all  acts  or  parts  of 
aets  relating  to  the  sale  of  lands  for  the  collection  of  taxes  that  were  not  act- 
ually inconsistent  with  the  provisions  of  such  special  act,  or  in  real  conflict 
with  It,    The  general  law  contained  deflnlte  and  full  provisions  In  relation 
to  mortgage  liens  on  lands  sold  for  taxes*  and  as  to  the  right  and  manner  of 
redeaiption  by  a  mortgagee  or  assignee  of  a  mortgage  thereon.   The  special 
act  contained  no  provtoion  on  the  subject,  except  as  expressed  in  section  12. 
There  was,  therefore,  no  Inconsistency  or  conflict  between  the  provisions  of 
the  general  law  on  that  subject  and  the  special  act,  and  tbe  special  act  did 
not  effect  their  repeal  as  to  Ondda  county.   Moreover,  the  (oovisions  of  seo- 
tAon  12  oC  the  special  act  seem  to  indicate  quite  clearly  that  the  legislature 
did  not  intend  to  repral  these  provisions  of  the  general  law,  as  that  section 
seems  to  recognize  tbe  provisions  contained  In  the  General  Statutes  in  relation 
to  "  the  eflect  ot  any  suoh  eala  of  land  for  taxes  upon  a  lien  of  any  mortgage 
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thereon*  the  right  of  a  mortgagee  to  redeem,  the  conseqaence  of  negleot 
80  after  notice,  and  tiie  lien  ^  the  mor^gee  fbr  the  amoont  paid  on 

redemption, "  as  unrepealed,  and  a  part  of  this  act. 

We  are  of  tlie  opinion  that  those  proTiBlona  of  the  Qeneral  Statntes  ■ 
relate  to  mortgage  Hens  and  redemption  by  mortgagees  were  not  rep 
and  hence  we  are  led  to  the  examination  of  the  question  whether  tbej 
modified  by  that  act*  and.  if  so,  to  what  extent,  and  la  what  partio 
While  it  must  be  admitted  that  the  special  statute  under  oonsideratio 
inartiflcialij  drawn,  and  that  it  la  somewhat  ambiguous,  Btill,  when 
considered  In  the  ^ght  of  the  statutes  as  in  existence  wtien  it  waa  p 
and  the  obvious  purpose  of  its  passage,  we  are  led  to  the  conclusion  no 
that  the  provisions  of  the  general  law  in  relation  to  mortgage  liens,  a 
demption  under  them,  were  not  repealed,  but  that  It  was  the  Intent  ani 
pose  of  section  12  to  make  such  general  provisions  a  part  of  the  apecli 
but  modified  bj  a  substitution  of  the  treasurer  and  bis  offioe  in  the  pi 
the  comptroller  and  his  office,  and  by  conferring  upon  the  treasurer  the 
era  and  duties  which  under  the  general  law  devolved  upon  the  compt 
and  substituting  the  county  treasurer's  office,  instead  of  the  cotnptroUe 
the  place  where  notices  in  relation  to  such  redemption  should  be  file 
correct  In  our  conclusion  as  to  the  effect  of  that  statute,  it  foUowa  ooi 
that  the  period  for  redemption  by  the  relator  was  not  barred  by  the  e 
tion  of  one  year,  but  also  that  the  appellant  had  the  power  and  could 
rightfully  received  the  money  tendered  by  the  relator  or  his  assigno 
have  delivered  to  him  a  receipt  or  certificate  showing  that  such  mone 
paid  in  redemption  from  the  sale  of  such  premises.  That  a  notice  was 
to  the  treasurer,  as  provided  for  by  section  82,  Laws  1855.  by  the  assi 
of  the  mortgage  in  question  within  the  time  therein  limited,  and  thj 
whole  amount  of  the  purchase  money,  Interest,  and  expenses  was  tei 
to  him.  is  not  denied.  It  Is  said,  however,  that  the  tender  was  not  f 
use  of  the  purchasers,  as  required  by  section  8  of  the  special  act,  and 
fore  Insufficient.  It  was  not  in  that  language.  It  was  tendered  "for  i 
full  redemption  of  said  premises  from  sale  for  delinquent  taxes,  tn  Ai 
1887.  to  Davis  &  Johnson,"  which  we  think  was  sufficient. 

Nor  do  we  think  that  it  was  invalid  because  a  receipt  or  certificate 
for,  in  redemption  of  said  premises  from  the  sale  for  unpaid  taxes,  w 
manded.  There  Is  nothing  to  show  that  the  tender  was  on  condition 
receipt  or  certificate  should  be  given.  The  tender  waa  rejected  by  the 
lant  upon  the  sole  ground  that  he  had  no  right  or  power  to  receive 
money,  and  give  such  certificate,  and  not  upon  the  ground  that  such  c 
cate  was  demanded.  If  the  appellant  bad  received  the  sum  tendere 
think  it  would  have  effected  a  redemption  of  Uie  premises;  and  it  wooh 
have  been  proper  for  him  to  have  glvoi  a  oertiflcate  as  provided  tur  ■ 
71  of  the  Laws  of  1855. 

These  considerations  lead  us  to  the  conclusion  that  the  order  appealed 
was  proper,  and  should  be  affirmed.  Order  affirmed,  with  $10  ooata  an 
barsementa.  All  concur. 


Oakhsld  «.  Blaib. 
(SupTCTU  CMfft,  General  Term,  Fourth  DepartmenL  Ibj  1, 18801) 

1.  OoxTucTS— VAUDrrr— FcBua  Pouor. 

In  ao  aoUoo  for  moneys  beiongiDg  to  plaintiff  wblob  esme  Into  dsfoi 
hands,  defeadaat  pleaded  and  teBtined  that  plaintiff  agreod  to  give  Umpartt 
if  he  would  refuse  to  pay  a  certain  note  wtaioh  ha  had  givan  in  aetUsment  of  < 
actions  against  him  wherein  plalntUT  was  attorn^  for  tha  panoBa  atUug:  ai 
plaintiff  agreed  to  fumlah  evidence  to  defeat  a  recovery  thareoo.  ETel^  a  • 
that,  If  the  money  oama  into  defendant's  hands  in  purananoe  of  snoh  an  agn 
plaintiff  could  not  recover,  because  the  contract  was  immoral  and  agaiaat 
policy,  waa  as  favorable  aa  defendant  oonld  ask,  and  waa  not  MTonaoua. 
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1  Tkul— TTHimwBKSD  IimnmooAnmiM. 

Tlir0eqiieBtioQB,insabstsnoeasfollowB,wereimp(Hmdedtotlia jvrr;  m  Was 
noh  an  kgreemflat  nutdet  (8)  If  It  was,  was  the  mouof  dallvered  to  aefeoaant  in 
pofsoaDoe  thereof  t  (8)  Was  the  amngement  iworn  to  by  a  oertaiu  wltoess,  Id 
regard  to  allowing  the  note  to  go  to  protest,  entered  Into  betweea  plaintiff  and  de> 
fendaati  The  first  two  guestioos  were  answered  in  the  nmatiTe,  bottfae  third  was 
not  ansvrered.  Held,  the  two  answen  giTen  dlq^oaed  of  vm  dafrase,  plalntlfl  wm 
thuefoM  antltlsd  to  JudgsMot,  «ad  tiw  faUtum  to  onnrar  tlw  third  was  imnu- 
ttrlaL 

Afpnl  tram  ipedal  term,  Onondiiga  count/. 

Bolt  by  IiMO  J>,  Chirfield  against  Charles  C.  BUdr.  The  Terdlot  and  Jadg^ 
Bent  wwe  for  the  {dalntUE.  A  motion  f«  a  new  trial  was  denied,  and  de- 
Andant  appealed. 

The  aoUon  was  to  reoom  the  enm  of  •1.270.21»  with  interest  from  hlaj 
29, 1886«      money  bdonglng  to  the  plaintiff  which  eame  Into  the  defend- 
ant's handa.  The  defonae  was  that  tlien  was  an  agreement  between  the  par^ 
ties  that,  it  Um  defendant  would  refuse  to  pay  a  nota  held  against  him  tor 
•4,000.  whidi  had  been  given  in  settlement  of  certain  actions  in  which  the 
pUntiff  was  attorney  for  the  parties  who  had  sued  the  defendant,  the  plain- 
tiff would  fnmish  informatioD  which  would  defeat  a  recovery  thereon;  but* 
in  case  the  note  was  collected  of  the  defeodant,  he  should  be  entitled  to  9750 
of  the  money  which  came  Into  hla  hands,  and  which  belonged  to  the  plaintiff 
for  services  performed  by  tiini  as  attorney  for  the  other  parties  to  «  uch  actions. 
The  evidence  upon  the  part  of  the  plaintiff  showed  that  the  defendant  received 
the  sum  of  fltfiOO  ffur  the  plaintiff,  and  that  no  part  had  been  paid,  except 
that  it  waa  agreed  between  the  parties  that  the  sum  of  9229.78.  which  the 
plaintiff  was  then  owing  the  defendant's  firm,  should  be  deducted  therefrom, 
leaving  due  the  plaintiff  the  sum  of  $1,270.21.   The  defendant's  evidence 
tended  to  show  that  the  plaiotlff  promised  to  give  the  defendant  one-half  of 
his  interest  In  said  $1,500  if  he  would  decline  to  pay  the  note,  and  on^half 
of  whatever  was  saved  outside,  and  that  the  plaintiff  stated  to  the  defendant 
that  he  bad  a  perfect  defense  to  the  note,  and  he  thought  that  the  defendant 
iroold  not  have  to  pay  it.   The  plaintiff  was  at  this  time  the  attorney  for 
other  parties  to  the  actions  included  in  the  settlement,  and  the  relation  of  at- 
torney and  client  existed  between  the  plaintiff  and  the  real  parties  interested 
in  the  debt  for  wMch  such  note  was  given.   The  evidence  of  the  defendant 
as  to  such  agreement  was  disputed  by  the  plaintiff.  The  court  charged  the 
Jury,  In  substance,  that  if  the  agreement  between  the  parUes  was  as  tesUfled 
to  by  the  defendant*  and  the  check  In  question  was  delivered  to  him  In  pur- 
suance of  such  agreement,  the  plaintiff  could  not  recover,  as  the  contract  waa 
immoral,  against  public  policy,  and  could  not  be  enforced.   To  this  portion 
of  the  ctiarge  the  defendant  excepted.   He  requested  the  court  to  charge  that 
the  agreement  was  valid  as  to  him.  which  was  refused,  and  an  exception  was 
taken.    The  court  also  charged  that  the  burden  of  establishing  the  defense 
set  up  in  the  answer  was  upon  the  defendant,  and  the  defendant  duly  ex- 
cepted.   The  Jury  was  not  only  directed  to  find  a  general  verdict  in  the  case, 
but  Ibere  were  also  submitted  to  be  answered  by  It  three  question,  which 
questiona.  answers,  and  verdict  were  as  follows:  **The  Jury  rendered  the  fol- 
lowing verdict:   To  the  first  interrogatory,  did  the  plaintlfT,  Garfield,  and  the 
defendant.  Blair,  enter  into  an  agreement  in  relation  to  allowing  the  $4,000 
note  made  by  Blair  and  given  to  Daniel  Gates  to  go  to  protest,  and  to  litigate 
its  payment,  as  sworn  to  by  Charles  C.  Blair?  they  answer,  •  No.'   To  the 
second  interrogatory,  if  the  Jury  find  the  agreement  was  made  as  sworn  to  by 
Blair,  waa  the  $1,500  check  delivered  by  Mr.  Brown  to  defendant.  Blair,  so 
delivered  by  Qarfleld's  direction,  and  In  pursuance  of  such  agreement,  and  to 
carry  same  out?  they  answer,  *  No.'   To  the  third  interrogatory,  was  the  ar- 
rangement sworn  to  by  tlie  vritness  Oarfleld  in  relation  to  defendant.  Blair, 
aUowingtlwtliOOOnotetogotoproteat.  andtobe  sued,  entered  into  aa  tea- 
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tlQed  by  them?  And  the  Jury  further  say  they  Snd  for  the  plaintiff  1 

sum  of  $1,331.37.** 
Argued  before  Habdin,  F.  J.,  and  Martin  and  Mssmut  JJ* 
Louit  Manhall,  for  appellant.    Wm,  G,  Traoy,  for  reepondent, 

Marhh.  J.  We  find  nothing  In  the  defendant's  exc^tlone  to  the  e 
which  would  joatify  a  reversal  of  the  judgment  appealed  from.  The  i 
In  effect,  charged  that.  If  the  defense  set  up  in  the  answer  was  establ: 
the  i^aintiff  could  not  recover.  This  was  as  favoraUe  to  the  defendant 
eonld  properly  ask.  That  the  ohaige  was  mon  favorable  to  him  than  be: 
or  WM  entitled  to  is  not  a  ground  tor  revMsal.  Besides,  the  jury  have  exp 
found  that  the  agreement  set  ft>rtli  In  the  answer  was  not  made,  and  hei 
the  ehai^  as  to  the  l^al  effsct  of  snch  an  agreement  was  erroneous,  tt 
fandant  could  not  hare  been  Injured  by  it.  The  oourt  properly  ohargei 
the  burden  of  estaUlshlng  the  afflrmatiTe  defense  set  op  by  him  was  opt 
defendant.  The  undisputed  proof  was  that  the  •1,500  check  in  qoestloi 
to  be  left  with  the  defendant  for  the  plaintiff.  Such  ware  tha  direetli 
the  plaintiff  to  the  witness  Brown,  who  reoelTed  it  for  him,  and  it  « 
pursuance  of  such  dlrecUons  that  it  was  received  by  the  defendant, 
shown  by  his  receipt  given  to  Brown.  Under  these  eircnmstanees,  tfai 
den  oi  establishing  the  defense  telled  upon  was  to  be  borne  by  the  di 
ant.  Kor  do  we  think  that  the  appellant's  eontention,  that  the  follnie  < 
jury  to  answer  the  third  question  submitted  constituted  such  a  mistrial 
quires  a  reversal  of  the  judgment,  can  be  sustained.  It  is  quite  manifest 
if  the  defendant  failed  to  establish  his  defense,  the  plalnUff  waa  entlt 
the  recovery  awarded  him.  Therefore,  when  Uie  jury  answered  the  flu 
questions  in  the  negatlre,  it  was  a  complete  determinatlMi  by  it  tlmt  tl 
lense  was  not  sustained,  and  that  the  plidntlff  was  entitled  to  the  g« 
verdict  rmidered.  The  validity  of  the  verdict  In  this  casR  ia  fuQy  mmt 
by  the  doctrine  of  the  ease  of  Miirratf  v.  rnturanee  Co.,  80  Han,  428, 
T.  614,  and  the  same  distinction  exists  between  the.case  at  bar  mad  tht 
of  Ebenola  r.  Railroad  Co.,  23  Hon,  114,  as  is  there  pointed  out.  Hon 
there  was  no  exception  to  the  form  of  the  verdict,  nor  objection  to  Its  i 
There  was  a  conflict  In  the  evidence  upon  the  questions  raised  by  the  dd 
ant's  answer.  They  were  fairly  submitted  to  the  jaiy,  and  It  found 
plaintiff.  There  was  no  such  preponderance  of  evidence  In  favor  ot  tl 
fendant  as  requires  or  would  justify  us  in  disturbing  the  judfrmoit. 
think  the  judgment  should  be  affirmed.  Judgment  and  older  affirmed, 
costs.   AH  concur. 


WiLOOX  9t  al.  O.  JOSLIH. 

(Supreme  Court,  General  Term,  Fourth  Devoartment.  April,  IML) 

1.  Kmw  Tbial— Nbttlt-Dibootbrxd  Ettdsitob— DiLiaEiroB. 

The  faot  that  plaloUff  had  forgotten  the  preeeitoe  of  a  third  person  at  a 
meat  of  a  disputed  claim  between  himself  and  defeodaot,  as  to  whiota  settl 
both  parties  testified  at  the  trial,  is  not  a  reasonable  ground  for  a  new  tria 
sa  amdarlt  b;  pl^ntUI  that  he  was  anable  to  procure  the  tesUmony  of  the 
persoa  at  the  trial,  though  he  used  every  effort  ne  tbonght  neoesaary.  Is  Inenl 
to  show  diligence,  in  the  absence  of  a  statement  as  to  what  be  Is  net  did.  oi 
efforu  he  in  fact  pat  forth,  to  prooura  such  te8Umoii7. 

%,  PUADIiro — QbNBBAI.  DBKUI.. 

A  general  denial  of  a  counter-claim  wherein  defendant  sets  up  a  contract 
whion  he  T>enuitted  plaintiffs  to  out  lorn  on  desisted  premises  at  a  speolflc 
per  1,000  feet  does  not  raise  an  Issue  (tf  payswat  or  eettlenuiit  of  the  sum  d 
fendant  under  the  contraot. 

Appeal  from  circnit  court,  Lewis  county. 

Action  by  Joseph  H.  Wilcox  and  others,  partners,  eto.,  against  Lei 
Joslin,  for  goods  sold  and  delivered.  There  was  a  judgment  tot  defei 
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on  bis  coDnter-dalm,  and  plalntlfb  appeal  from  the  Jadgments  and  an  order 
denying  a  new  trial  on  thfi  minutea.  nnd  also'  from  an  order  denying  tbeir 
moUon  for  a  new  trial  on  the  ground  of  newlj-dlscovered  evidence. 

Argued  before  Habdxh.  F.  J.,  and  ICartis  and  Mebwin,  JJ. 

Wm,  S*  HUU,  for  appellants.    Walter  BaUou,  for  respondent. 

Mkrwin,  J.   The  plaintiffs  in  their  complaint  alleged  that  on  the  14th 
March*  1888*  the  defendant  was  Indebted  to  them  In  the  sum  of  9116.86  for 
goods,  wares,  and  merchandise  previously  sold  and  delivered  to  him  to  that 
amount  and  value.   This  was  proved  at  the  trial,  and  not  disputed  by  the  de- 
fendant.  The  defendant,  however,  set  up  a  counter-claim,  which  was  the 
subject  of  the  contest  at  the  trial;  and  the  verdict  of  the  jury  represented  the 
amount  found  due  to  the  defendant  over  and  above  the  claim  of  the  plaintllb. 
The  defendant  alleged  that  on  the  26th  August,  1884,  he  entered  Into  a  writ- 
ten contract  with  the  plaintiffs  by  which  be  agreed  to  cut,  skid,  and  deliver 
at  the  plaintiffs*  mill  or  mill-pond  all  the  spruce  and  hemlock  timber  suitable 
for  saw-logs  on  loU  29,  28. 24, 17,  and  that  portion  of  22  north  of  Bear  cre^, 
all  un  the  Devereaux  tract,  Herkimer  county,  in  a  certain  manner,  and  for 
which  the  plaintiffs  agreed  to  pay  a  certain  price  per  1,000  feet:  that  prior  to 
the  making  of  the  contract  the  boundaries  of  the  premises  to  be  included  in  it 
were  pointed  out  to  defendant  by  the  plaintifts  or  their  agent,  and  did  not 
include  lot  17,  but  did  Include  lot  16;  that  the  lot  boundaries  were  unknown 
to  defendant;  that,  by  mutual  mistake,  lot  17  was  inserted  In  the  contract, 
Instead  of  lot  16;  that  after  the  execution  of  this  contract,  and  in  the  fAll  of 
1884.  defendant  entered  into  a  parol  agreement  with  plaintiffs  by  wblc^  ha 
agreed  to  permit  them  to  cut  and  deliver  logs  from  lots  16  and  22,  being  por- 
tion of  the  premises  included  within  the  boundaries  pointed  out  to  defendant, 
and  plaintiffs  agreed  to  pay  for  each  1,000  feet  of  logs  so  cut  by  them  the  sum 
of  75  cents;  that  plaintiffs  cut  under  said  agreement  250,000  feet  of  logs, 
amounting  to  •187.50,  which  defendant  set  up  as  a  counter-claim.   The  re- 
ply was  a  general  denial.   At  the  trial  the  making  of  an  agreement  by  the 
firm  of  J.  H.  Wilcox  &  Go.  to  pay  defendant  75  cents  a  thousand  feet  for  logs 
cut  on  the  territory  covered  by  the  previous  contract  was  shown  by  defend- 
ant, and  was  not  disputed;  but  it  whs  claimed  on  the  part  of  plaintiffs  that 
moat  of  the  logs  cut  were  on  lot  16,  and  not  within  the  scope  of  tlie  agree- 
ment, and  also  that  the  plaintiff  Snyder  was  not  then  a  member  of  the  Qrm. 
There  were,  therefore,  two  questions  to  be  decided:   First,  whether  Snyder 
was  at  the  time  of  the  latter  contract  a  member  of  the  firm;  and,  second, 
whether  lot  16  was  intended  by  both  parties  to  be  Included  In  the  contract  of 
August  26,  1884.   Upon  each  of  these  questions  there  was  a  conflict  of  evi- 
dence.   They  were  both  submitted  to  the  Jury  In  a  charge  not  excepted  to, 
and  the  finding  was,  in  effect,  for  the  defendant  on  both  questions.  This 
finding  was  not  against  evidence.    The  plaintiffs  cannot  complain  of  the  Conn 
of  the  submission  of  the  question  of  mutual  mistake,  as  no  exception  was 
taken,  or  any  request  made  for  submission  or  decision  In  any  other  form. 

Our  attention  is  called  to  some  exceptions  to  rulings  upon  evidence,  but  no 
sufficient  ground  for  reversHl  is  shown.  The  defendant  was  permitted  to 
■how  a  statement  from  one  Barnes  upon  the  assumption  that  Barnes  had 
authority  tu  apeak  for  the  plaintiffs.  This  authority  was  afterwards  shown. 
The  plaintiffs  did  not  deny  it.  The  plaintiffs  offered  to  show  that  the  defend- 
ant did  not  perform  the  contract  of  August.  1884.  The  Issue  was  nut  as  to 
the  non-performance  of  that  contract  The  plaintiffs  set  up  no  claim  In  that 
regard.  It  appeared  from  the  plaintiffs'  evidence  that  all  matters  relating  to 
that  had  been  settled.  The  question  at  the  trial  was,  not  whether  anything 
was  due  on  that  contract,  but  bow  much  timber  the  plaintiffs  had  taken  un- 
der ttie  aubsequent  agreement.  The  defendant,  on  the  subject  of  the  partner- 
•hip  of  the  ^atntiffs,  gave  In  eridenoe  a  certain  sworn  statemeirt  of  the 
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Slalntiff  Wilcox.  Wlloox  was  then  naked  what  be  meant  by  thai  staten 
!his  was  properly  excluded.  The  operation  of  the  mind  of  the  witnesB 
not  competent.  He  was  not  asked  to  wcpkiln  the  circnmstances  under  w 
the  statement  was  made. 

The  motion  for  a  new  trial  on  Uie  ground  of  newly-dlscoTend  evidence 
based  upon  affidavits  which  showed  certain  derlaraUons  of  Uie  dsfendax 
the  spring  ot  1885  to  the  effect  that  ererytfaing  was  settled  np  between 
and  Uie  ^IntlfCs.   It  was  shown  at  the  trial  that  about  March  1.  1885, 

?ltUntlff  Wilcox  and  the  defendant  had  a  settlement  at  the  office  of  Wll 
he  defendant  and  the  plaintiff  WUoox  both  testified  In  regard  to  it. 
defendant  testified  that  at  that  time  he  asked  for  pay  for  the  logs  wliict 
the  sabject  of  the  counter-claim;  that  Wilcox  said  "hp  didn't  know  anytl 
about  it;  that  Mr.  Brown  claimed  the  logs  were  theln.  He  would  ha^ 
go  and  see*  bat  be  would  do  what  was  right  about  it."  Wilcox  testlfie 
substance  that,  upon  the  occasion  referred  to,  defendant  claimed  pay  fot 
logs,  and  he  (Wilcox)  claimed  thai;  defendant  had  not  fully  performed 
contract,  bad  not  put  In  all  the  logs  that  wwe  within  his  contract,  and 
it  was  finally  agreed  that  this  was  a  damage  to  the  plaintiffs  more  than  a 
cient  for  anything  tliat  defendant  might  claim.  The  office  oi  Wilcox  wa 
the  store  <tf  one  Wool  worth,  and  the  new  evidence  is  that  of  Mr.  Woolwa 
and  his  clerk,  Mr.  Wells,  as  to  declarations  made  by  defendant  upon  tlu 
easion  of  the  settlement. 

The  proof  as  to  diligence  is  In  the  affidavit  of  Mr.  Wilcox,  as  fol]< 
"That  deponent  WM  unable  to  procure  this  testimony  on  the  trial;  tha 
had  forgotten  that  Mr.  Woolworth  was  In  the  office  while  he  was  sett 
with  defendant;  that  he  was  unable  to  leaiii  from  Mr.  Woolwortb  or 
W^  that  they  knew  anything  about  the  case,  and,  although  he  [d^n 
used  every  effort  to  discover  everything  that  he  thought  would  be  of  ser 
to  him  on  the  trial,  lie  was  unable  to  procure  this  testlmoQy  nntit  after 
case  was  tried  and  decided.**  What  the  affiant  In  (act  did,  or  what  effor 
in  fact  put  forth,  in  order  to  procure  testimony,  la  not  shown.  The  con 
flion  is  stated  that  he  was  unable  to  procure  the  testimony  in  question, 
that  he  used  every  effort  he  thought  necessary.  The  opinion  of  the  affl 
as  to  hia  diligence  la  hardly  enough.  Oakley  v.  Seara,  7  Bob.  (K.  Y.  V : 
He  had  forgotten  that  Mr.  Woolworth  was  present.  In  Bond  v.  CutU 
Mass.  207.  It  was  said  that  want  of  recollection  of  a  fact  which  by  due  at 
tion  might  have  been  remembered,  cannot  be  a  reasonable  ground  fur  gr 
Ing  a  new  trial;  for  a  want  of  recollection  may  always  be  pretended,  and  i 
be  hard  to  be  disproved.  This  was  approved  In  Fec^  v.  Superior  Co\ 
etc.,  10  Wend.  293.  The  materiality  of  the  new  evidence  is  npon  the  qi 
tion  whether  there  was  a  paymeot  or  settlement  of  whatever  was  due  to 
defendant  for  logs  cut  by  the  plainti£Fs;  the  plaintiffs,  in  aubstaneet  con 
ing  that  some  had  been  cut  by  thera  which  they  were  to  account  for.  ^ 
issue  Is  not  presented  by  the  pleadings.  The  plaintiffs  do  not  set  np  ] 
ment  or  settlement.  The  reply  Is  only  a  general  denial.  We  think 
action  of  the  special  term  in  denying  the  motion  for  a  new  trial  should  i 
under  the  clrcumstiinces,  be  disturb^.  Judgment  and  orders  afflrmodi  1 
costs.   See  section  3239,  Code  Civil  Froc.   All  concur. 


Fabxs  «t  oZ.  e.  AHmBWB  «t  dt» 
{Supreme  Court,  General  Term,  Fourth  Department.  April,  IflBa) 

L  WiTHBSB— COHPBTIXOT— TaAKSAOnon  WITH  DXOBDBFTB. 

On  foreoloflure  of  a  land  oontraotbecaaseof  the  aon-payment  of  b  balance  alli 
to  bedne  thereon,  broiwbt  by  the  Tendor'a  admloistrators  a^idnstUie  vradea*! 
and  administrator,  the  utter,  who  1b  bIbo  one  of  the  bcdn,  to  inoompetant  to  t« 
ttiat  the  vendor,  la  Us  life-time,  never  preaentad  a  (dalm  against  the  vmdae*: 
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tate  for  the  balooce  doe  on  tbe  contrmct;  Code  ^tII  Proc.  If.  T.  }  8Mt,  proTldlng 
that  on  *the  trial  of  an  action  "B  party  or  parKn  Interested  ahaU  not  be  ezanlnea 
la  Ua  own  bebaU  agalnat  the  adnuniatntor  of  s  deceased  persM. 
fc  Sahc— "Tkul  or  Action." 

The  trial  of  a  feigned  iune  out  of  chauoery,  before  a  jury,  as  to  tlia  amount  doe 
on  the  contract,  tea"  trial  of  an  action, "  wltun  tbe  meaning  vt  the  abcra-dted  aeo- 
Uontao. 

H  Amu— Bmnr— HiBKuas  Bhbob. 

Tbe  p^menta  Indorsed  on  tbe  oontract  showed  that  a  Urge  balanoe  of  the  pnrobase 
mosey  was  still  unpaid.  In  addition  to  tbe  erroneously  admitted  eTideoce  of  the 
raidee's  administrator,  tbe  onlr  evidence  of  payment  consisted  of  alleged  admfs- 
ilcns  to  that  effect  by  the  Tendor,  to  overcome  whlob  pWntUts  Introdnoed  admls- 
ilona  Inr  the  vendee  that  a  lar^  amonnt  doe  on  tbe  oontract  bad  never  been  paid. 
Held  that,  tboagh  Code  Civil  Proo.  N.  Y.  1 1006,  permits  an  appellate  court  to  dis- 
regard an  error  in  the  admission  of  evidMioe  where  aabstantial  JusUoe  baa  been 
doM.  tbe  general  term  could  not  fairly  say  that  the  evidence,  wTthout  the  oUeo- 
tloaubla  part,  was  sofflolent  to  susttin  a  finding  that  the  eontraot  bad  been  paid  in 
fidl,  and  jwooa  a  new  trial  would  be  granted. 

Appeal  from  special  termt  Oneida  county. 

Action  bj  Horace  G.  Parks  and  Amanda  Tinker,  as  administrators,  etc,  of 
J.  Lee  Tinker,  deceased,  against  Clarence  Andrews,  Individaally,  and  as  Ad- 
ninistrator  of  Joalali  Andrews,  deceased,  and  otbers. 

The  action  is  bronght  to  collect,  bj  foreclosure  and  sale,  the  amount  dae 
npon  a  land  contract  glren  on  April  1, 1861,  by  J.  Lee  Tlnkur,  plaintiffs*  In- 
testate, to  Joeiab  Andrews,  defendants*  intestate,  and  one  Ge<^e  Veyand. 
The  amount  to  be  piUd  was  •2.714.25.  and  it  all  became  payable  on  or  before 
July,  1865.  Ttie  plaintiffs  admitted  some  payments,  and  claimed  there  was  a 
balanoe  due  of  about  S3.000.  In  1863.  Weyand  transferred  all  tola  interest  to 
Andrews,  who  remained  in  possession  until  his  death,  in  1884.  Tinker  died 
in  November,  1885,  and  his  widow,  the  plaintiff  Amanda  Tinker,  afterwards 
became  theowner  <a  the  fee.  The  heirs  at  law  <a  Andrews  and  the  adminis- 
trator of  bis  eetateare  defendant*.  Belief  Is  asked  as  in  mortgage  foreclosure. 
The^fendants  in  their  answers  allege  that  the  contract  was  fully  paid  up 
before  the  death  of  Andrews.  They  also  allege  that  in  Jane,  1886,  they  ten- 
dered to  plaintiffs  the  sum  of  S316.78,  and  denunded  a  deed,  which  was  re- 
fused, and  they  ask  a  specitlc  performance  of  the  contract.  In  J nne,  1887,  it 
was  OTdered,  at  special  term,  lAiat  the  question, "  What  amonnt  is  now  unpidd 
upon  the  land  contract  annexed  to  the  complaint  in  this  action?**  be  tried  by 
a  Jniy  in  pursuance  of  section  828  of  the  Code  of  CiTll  Procedure;  Such  trial 
was  had  In  May,  1888.  and  the  answer  of  the  jury  to  the  question  was,  **Koth- 
ing."  Thereafter,  npon  case  and  exceptions  made  and  settled,  the  plalntiih 
moved  at  special  term  for  a  new  trial  upon  the  exceptions  taken,  and  upon 
tin  ground  that  the  verdict  was  contrary  to  the  evidence,  and  contrary  to  law. 
This  motion  was  denied.  At  the  same  term  thecase  came  on  for  the  trial  of 
the  remaining  Issues,  and  for  final  judgment  Tbe  court  adopted  the  rerdict 
ol  tbe  Jury,  declining  to  receive  fuitiier  evidence  on  that  issue,  and  findings 
were  made  upon  wliicb  judgment  was  entered  dismissing  the  complaint,  and 
directing  that  plaintiffs  execute  and  deUver  to  the  derendants  a  good  and  suffl- 
eient  ronveyanoe  of  the  premises. 

FlalntliEs  appeal  from  the  judgment,  and  from  an  order  denying  ttieir  mo- 
tion for  a  new  trial. 

Arvued  before  HAJtiON,  P.  J.,  and  Mabtin  and  Mbrwin,  JJ. 

William  Keman  and  W,  A.  Matteaon^  for  appdlants.  William  S,  Borlpt- 
wn  and  OnocUd  P,  Backiu,  for  respondents. 

Mkbvtin,  J.  Upon  the  trial  before  the  jury,  the  defendant  Clarence  An- 
drews was  called  as  a  wltnees  on  behalf  of  the  defendants,  and,  having  testi- 
fied among  other  things  that  be  was  a  son  of  Josiah  Andrews,  deceased,  and 
was  appointed  administrator  of  his  estate  in  May,  1884.  was  asked  the  qnes- 
tim:  "After  the  death  of  your  father,  did  Mr.  linker  present  any  claim  to 
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Tou  against  tout  father's  eetate?"  This  was  objected  to  by  the  plalntlfl 
the  ground  that  the  wUness  was  Incompetent  and  disqualified  to  teaiif 
section  829  of  the  Code.  The  objection  was  overruled,  and  the  pUdnttffl 
cepted.  The  answer  was:  "No,  sir;  he  madenoclalm  for  anjrthingdae  i 
Has  contract  to  me.**  By  this  ruling,  the  witness,  who  was  an  interc 
party  defendant,  was  permitted,  in  his  own  behalf,  to  negative  the  existi 
of  a  transaction  between  himself  and  the  plaintiCTs'  intestate.  This  wai 
■dmisaible.    Clfft  v.  ifosev,  112  N.  Y.  427,  20     £.  Kep.  392. 

It  Is,  however,  stiggested  that  the  trial  in  this  ease  before  the  Jary  wai 
"the  trial  of  an  action,"  wltbln  the  provialon  of  section  829  of  the  Code, 
waa  certainly  a  part  of  the  trial.  It  was  the  Judicial  iuveetigatlQa  oi 
main  isene  upon  the  merlta.  Its  result  was  accepted  l^tbe  court  before  w 
the  trial  was  completed.  TSo  reason  Is  apparent  why  Uie  proTisimi  of  tba  < 
should  not  apply. 

It  is  further  suggested  that  the  verdjct  is  sabetantially  right,  and  th^ 
evidence,  without  the  objectionable  part  above  referred  to,  ia  sufficient  to 
tain  it.  It  appears  ttiat  the  contract  was  executed  in  duplicate,  each  ha 
a  copy.  Upon  each  of  these  some  payments  were  Indorsed.  There  were 
payments  from  sales  of  certain  portions  of  the  premises,  and  about  Ave  t 
were  taken  back  by  Tinker  in  1868,  at  a  certain  price,  which  waa  indoi 
Andrews  also  made  some  payments  on  mortgages  tliat  were  on  the  prem 
and  were  to  be  made  out  of  tlie  purchase  money.  After  applying  all  paym 
shown  to  have  been  so  made,  and  deducting  the  amount  of  a  mortgage  sti 
the  premises,  there  would  still  have  remained,  at  the  time  of  the  deaUi  of 
drews,  quite  a  large  balance  due  on  the  contract,  from  eight  to  ten  hun 
dollars.  Additional  evidence  was  given,  from  which  it  was  claimed,  as  i 
ter  of  inference,  ttiat  tlie  whole  waa  paid.  The  defendant  Clan-nee 
drews  testified  that,  upon  three  occasions  shortly  prior  to  the  deiith  of 
drews.  Tinker  called  upon  the  deceased,  and  wanted  to  borrow  small  sun 
money,  and  received  at  one  of  such  times  $10.  and  on  each  of  tlie  othej 
citsionaS20.  Another  witness  testified  that  in  the  summer  of  1885  Tii 
said  that,  "when. the  papers  at  the  bank  were  paid  up,  Mr.  Andrews  wa 
have  had  his  deed,  and  he  was  sorry  he  liad  not  given  it  to  him  before 
Andrews  died ;  sorry  it  had  not  been  settled  up  before  Mr.  Andrews  dl 
There  waa  a  mortgage  on  the  property,  held  by  a  savings  bank,  which 
satiafled  in  1882,  to  which,  it  was  claimed,  this  conversation  referred, 
other  witness  testified  titat,  soon  after  a  sale  of  a  portion  of  the  pi 
ises  to  one  Behr,  from  the  proceeds  of  which  the  savings  bank  mortgage 
paid,  she  called  on  Tinker  for  payment  of  a  debt,  and  he  said,  among  o 
things,  "Thiit  place  is  all  paid  for;"  referring,  as  it  Is  claimed  bydefendi 
to  the  Andrews  place  In  question,  althoiigli  from  the  cross-examination  o 
witness  the  inference  is  quite  strong  that  reference  waa  only  made  to 
part  which  had  then  been  sold.  The  defendants  also  read  in  evidence  a 
tiun  of  a  deposition  of  tlie  plaintiff  Amanda  Tinker,  in  which  she  test 
that,  after  Mr.  Andrews  died,  Mr.  Tinker  said  "that  Mr.  Andrews  ws 
have  had  a  deed  when  the  Behr  matter  was  settled  up,  and  he  wished  he 
given  it  to  him."  The  l^alance  of  this  deposition  was  read  by  the  pUdnl 
and  it  showed  quite  clearly  from  statements  of  Mr.  Tinker  that  there 
never  been  any  settlement  between  Andrews  and  Tinker  of  the  amount 
on  the  contract,  and  that  Tinker  did  not  know  how  much  waa  due.  !Sbe 
testified  that  Mr.  Andrews  and  her  husband  never  settled  up  the  contract 

Tlie  foregoing,  with  the  objectionable  evidence  above  atated,  was  subi 
tially  the  evidence  from  which  the  Jury  inferred  that  the  whole  was  | 
Clearly,  there  was  never  any  settlement  between  the  parties.  The  burd< 
showing  payment  was  on  the  defendants.  In  view  of  the  apparently  1 
balance  unpaid,  it  may  be  said,  with  considerable  force,  that  the  evideni 
sustain  a  flndlug  that  in  stHoae  unknown  way  it  was  fully  ^d,  was,  to  waq 
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ItMt,  not  T«i7  stroiw.  This  being  tbe  situation,  the  eridenet  of  the  drfend- 
ant  Andrews  that  Tinker  made  no  claim  against  the  estate  oi  Joslah  An- 
dnva  would  natanUj  be  deemed  by  tbe  jarj  to  be  Important*  and  we  eannot 
■^f  ttiat  It  probably  bad  no  Inflnence  upon  them  in  axrlTlng  at  tbetr  verdict. 
On  ttie  part  of  plalnHffs,  It  was  shown  that  In  1872  Andrews  was  insolvent, 
and  testified  in  proceedings  supplementary  to  execution  that  he  had  m>t  been 
able  to  keep  up  the  interest  on  tbe  contract;  that  In  1882  and  1883  be  stated 
to  sereral  persons.  In  substance,  that  there  was  a  large  amount  due  on  the 
eontraet. — more  than  the  farm  was  worth.  Andrews  was  a  justice  of  the 
peace  and  town-derk,  and  had  no  business  fficoept  working  this  fiirm.  Tinker 
a  stor^  and  there  was  an  tinsettled  store  account  between  blm  and  Mr. 
Andrews.  Undw  section  100&  of  the  Code,  an  error  in  tlw  admission  oi  evi- 
deaee  may.  in  a  case  of  this  kind,  be  disrcg^uded.  if  tbe  court  is  of  opinion 
that  substantial  justice  does  not  require  that  a  new  trial  should  lie  granted. 
Tbe  evidence  In  this  case  is  not  siil&ciently  satisfactory  to  enable  ns  to  fAirly 
■ay  that  substantial  justice  is  done  by  the  finding  tliat  the  contract  was  fnUy 
paid  up.  Judgment  and  order  reversed  upon  tlie  azceptions»  and  new  trial 
flsdwed,  oosts  to  abide  tbe  event.  All  concur. 


KxwTON.  Baflroad  Oomnil8Sl<mer»  «.  HANWABBim. 
(Supreme  Court,  Ootsrat  ^TnTiii  Jnncrth  Department.  Vsy  9,  UM) 

L  Hramian— PaioBirr. 

A  mortgagor  oonveyed  the  mortgaged  premises  to  M.,  ttai  the  latter  Bebeegneatfr 
euoBted  a  mortgage  on  tbe  land  to  plaiatiff,  Heidi  tost  plaintiff,  not  being  a  area- 
itor  of  tbe  oiigtoal  grantor,  oonld  not  oonteit  the  priority  o£  tbe  nrftt  mmigage.  In 
tba  bands  of  one  to  wbom  it  bad  been  aaslgnea  &t  tbe  iuBtance  of  the  onglaal 
grantor,  on  tbe  ground  that  snob  asrignioent  was  in  fraud  of  creditina. 

flL  Bin. 

The  deed  to  K.  having  been  reoordod,  plslnMfl  bad  notion  of  a  danse  bt  sodi  deed 
by  which  M.  aismned  tba  payment  of  snob  prior  mortgage. 
A  Buia— MBBesa. 

Although  tbe  assignee  of  snob  prior  mortgage  was  tbe  wife  of  tbe  mortgagor, 
there  was  no  mwgar;  the  wife  having  only  an  Inoboate  rlgbt  of  dower  In  tbe  Irad, 
and  the  assignment  having  been  mode  for  the  purpose  of  seourlng  her  for  same  ot 
money  adTsnoed  to  the  husband. 

^  Bun— iNTBHEflT. 

Tbe  wife  was  entitled  to  bold  such  mortgage  as  seourlty  for  tnt^^t  on  sooh 
loans  to  her  hnabond,  the  tatter  having  voluntarily  agreed  to  pay  interest. 

Appeal  from  special  term,  Chenango  county.  Action  by  Warren  Newtim* 
■a  railroad  commissioner  of  tbe  town  of  Norwich,  against  Annie  £.  Manwai- 
ring,  to  foreclose  a  mortgage  for  $6,000  collateral  to  a  bond  executed  Siovem- 
ber  16, 1982,  by  Miles  Falmer  Newton  and  wife,  which  mortgage  covered  347 
acres  of  land  situate  in  tbe  towns  of  Kew  Berlin  and  Sherburne.  In  1888  the 
appellant  served  an  answer,  in  which  she  alleged,  viz.:  **Xhat(m  the  27th  day 
of  Jtfarob,  1886,  the  said  Charles  W.  Lewis,  as  executor  of  the  last  will  and  testa- 
ment of  Charles  Lewis,  deceased,  for  the  sum  of  61,280.20  to  him  in  hand  paid 
by  tbisdefendant,  or  at  her  request,  duly  assigned  to  this  defendant  the  mort- 
gage referred  to  In  folio  82  of  tbe  complaint,  which  said  mortgage  was  dated 
December  7,  1878,  for  the  sum  of  $1,000.  signed  by  Q.  L.  Hanwarring,  Lottie 
M.  Man  warring,  £.  F.  Manwarring,  and  Annie  E.  Mauwarring,  to  Charles 
Lewis,  which  was  recorded  in  Chenango  county  clerk's  office  on  the  11th  day 
of  December,  1878,  in  book  86,  at  page  I;  and  also,  by  the  same  instrument, 
aBBigned  tbe  bond  of  the  same  date,  for  the  same  amount,  executed  by  Q.  L. 
Jfanwarrtng  and  Annie  E.  Manwarring  to  said  Charles  Lewis,  and  which 
band  is  principal  to  the  mortgage  aforesaid,  and  delivered  the  same  to  her. 
This  defendant  further  alleges  that  she  is  at  this  lime  the  owner  and  holder  of 
aaid  bond  and  mortgage,  and  tliat  they  are  at  the  same  time  valid  and  subsist- 
lag  obUcatlona*  and  that  aaid  mortgage  Is  a  valid  lian  upon  tbe  lands  tbec^ 


Digitized  by  Google 


348 


raw  TOBK  SUPPIJaiEHTi  vol.  10. 


[Sap.Gt. 


described,  and  tint  siUd  Uen  Is  prior  and  Buperlor  to  tbe  lien  on  the  same  lands 
described  In  the  plaintiff's  mortg^.  This  defendant, -furtbw  ansvwing.  al- 
leges U»t  Uiere  u  now  dne  on  said  bond  and  mortgage  Uie  enm  of  •1*000,  and 
interest  on  the  same  from  the  1st  daj  of  Januaxy.  18^  Wherefore  this  de- 
fendant  demands  judgment  that  her  s^d  mortgage  be  adjudged  to  be  a  valid 
and  subsisting  Hen  upon  the  premises  tiierein  described,  and  for  tlie  amount 
above  stated,  and  that  any  sale  made  under  this  foredoeure  at^n  shall  be 
subject  to  this  defendant's  rights  under  her  wid  mortgage,  with  costs  of  ac- 
tion."  The  repl7  of  the  plaintiff  contained  only  adenlalaf  tlieallegatims  eon- 
tained  in  the  answer.  There  was  an  interlocutory  Judgment  decreeing  the  sale 
of  tiiepremises.and  "reservlngthequestionsof  Issue  wtween  the  plaintiff  and 
Annie  B.  Uanwarring."  entered  at  a  special  term  in  November,  1888.  The 
trial  now  brought  bnore  us  was  had  at  a  special  term  in  Deomnber,  1888. 
It  was  found  as  a  fact  that  in  December,  18/8,  Gilbert  L.  Manwarrlng  and 
Eliphalet  Manwarrlng  were  the  owners  in  tee  odF  the  847  acres  and  a  flcaieUon; 
and  that  on  the  7lh  day  of  December,  1878.  to  secnre  their  bond  in  the  sum 
of  91.000  to  one  Charles  Lewis,  they  and  their  wives  executed  a  mortgage, 
which  was  recorded  December  11,  1878,  "whereby  they  granted,  bargained, 
and  conveyed  the  102  acres  nnd  88  rods  of  land  in  Kew  Berlin  aforesaid, "  be- 
ing a  portion  of  the  premises  covered  by  the  plaintiff*s  mortgage.  Charles 
Lewis  having  died,  his  executor,  Charles  W.  Lewis,  on  the  27th  ct  March, 
1886,  "assigned  satd  bond  and  mortgage  to  Annie  £.  Manwarrtng,  tbe  wife 
of  Eliphalet  F.  fifanwarring,  which  assignment  was  duly  recorded  NovembO' 
8,  1888,  in  book  of  mortgnges  Ko.  107.  page  92.  Shortly  after  such  assign- 
ment, said  bond  and  mortgnge  were  delivered  to  said  Annie  £.  Manwarring, 
and  she  has  ever  since  retained  them."  It  was  found  as  a  fact,  viz. :  "That  the 
defendant,  Eliphalet  F.  Manwarring,  was  not  personally  liable  upon  the  bond 
held  by  the  plaintiff.  It  was  agreed  between  Eliphalet  F.  Manwarring  and 
his  wife,  at  the  time  of  making  this  statement,  [a  settlement  between  them- 
selves,] that  she  should  have  this  mortgage,  [the  Lewis  mortgage,]  and  that 
he  would  procure  this  assignment  to  her  in  payment  for  these  sums  which 
she  claimed  that  he  owed  her,  and  he  acknowledged  he  owed  her.**  Asa 
conclusion  of  law,  it  was  found,  viz.:  "That  the  referee  appointed  herein  to 
sell  the  premises  In  action  shall  p^r  out  of  the  snm  of  mon^  arising  from  the 
sale  of  the  New  Berlin  land  the  sum  of  9440,  and  the  further  sum  of  tSS-dO, 
being  the  defendant's  costs  and  disbursements  herein,  with  interest  from  this 
dste,  into  this  court,  to  await  the  final  order  of  this  court  in  this  acUon,  and 
the  balance  of  the  proceeds  of  tbe  sale  of  said  New  Berlin  land,  so  tar  as  the 
same  may  be  necessary,  be  paid  to  the  plaintiff  upon  his  judgment  herein; 
the  surplus,  if  any,  to  be  paid  into  the  treasury  of  Chenango  county. **  The 
court  was  requested  to  find  **that  Eliphalet  F.  Manwarring  was  indebted  to 
bis  wife  for  interest  upon  the  several  items  mentioned,  upon  those  which  go 
to  make  up  the  •440,  and  also  upon  the  8380,  from  the  dates  of  each,  respe^ 
ively."  The  court  refused,  and  there  whs  an  exception  taken.  The  appel- 
lant filed  exceptions  to  the  decision.  Upon  a  case  containing  all  "the  evi- 
dence given  upon  the  trial  of  the  action  bearing  upon  the  Issues  raised  l^tbe 
complaint  herein,  and  the  answer  ther^  of  the  defendant,  Annie  Manwax^ 
ring."  brings  her  appeal  before  us. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Merwin,  JJ. 

Charlei  A.  Fuller,  for  appellant.    Howard  D.  Newton^  for  respondent. 

Hardin,  F.  J.  1.  Flaintiff  was  not  a  creditor  of  Eliphalet  Manwarring.  He 
esn  derive  no  aid  from  the  doctrine  laid  down  in  Coleman  v.  Burvt  26  Hon, 
240;  affirmed,  98  N.  Y.  17.  It  appears  In  the  opinion  delivered  in  that  case 
when  before  this  court  that  the  plaintiff  was  a  Judgment  creditor  of  Burr,  and 
tliat  his  action  was  brought  to  set  aside  a  conveyance  made  by  Burr  to  his 
wife  '*on  the  groand  that  such  convqrance  was  wiUiont  considerftUon*  and 
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was  flZMiitMl  with  intent  to  defraud  Bnrr^s  creditors."  Whatever  may  hare 
been  the  tntent  on  the  part  <A  Eliphnlet  Manwarrf  ng  In  making  the  settlement 
with  hia  vlfe  for  money  and  property  theretofore  received  of  her.  and  in  a&> 
Jcnowledglng  an  indebtedness  to  her  of  a  sum  nearly  equivalent  to  the  amount 
due  upon  the  Lewis  mortgage,  the  plaintlfF  was  not  in  a  situation  to  allege 
that  such  settlement,  and  the  transfer  of  the  mortgage  in  the  payment  of  the 
«um  foand  due,  was  fraudulent  and  void  because  made  to  hinder  Hnd  delay 
creditors  of  Eliphalet  Manwarring.   Allyn  v.  ThuTtUm^  53  X.  Y.  622;  Brigs/* 

Atutin^  8  N.  T.  Supp.  786.  So  far  as  the  evidence  is  disclosed  in  the  appeal 
book,  it  would  have  been  competent  for  Eliphalet  Manwarring  to  liave  taken 
Che  mon^  which  he  bad  In  the  Sherburne  Bank,  and  paid  off  the  indebted- 
ness which  he  was  under  to  his  wife;  and  she  with  that  money,  either  in  her 
«wn  personal  hand,  or  in  the  hand  of  her  husband  as  agent,  might  have  pro- 
eared  an  assignment  of  the  Lewis  mortgage,  and,  having  done  bo.  the  mort- 
gage in  her  bands  would  have  been  a  valid  security,  prior  in  point  of  time, 
prior  in  point  of  record,  and  prior  in  point  of  equity  to  the  Hen  of  the  plain- 
tiff. It  appears  In  the  evidence  that  Gilbert  Manwarring  and  Eliphalet  Man- 
warring,  subsequent  to  the  execution  of  the  Lewis  mortgage,  conveyed  the 
premises  subject  to  the  "Charles  Lewis  mortgage  of  $1,000,"  as  well  aa  the 
Fellett  mortgage  of  83,500  to  M.  I^lmer  Kewton;  and  in  the  conveyHnce  to 
blm  ia  a  clause  aasumi  ng  the  payment  of  such  mortgages.  As  between  Miles 
Palmer  Mewton  and  the  Manwarrings.  the  land  was  chargeable  with  the  pay- 
ment of  the  Lewis  mortgage,  and  they  had  the  right  to  compel  the  payment 
thereof  out  of  the  land.  Xarsh  v.  Fike,  10  Paige,  695.  The  obligation  of 
the  grantee  in  the  deed  inuied  to  the  beneSt  of  Lewis,  and  he  was  entitled  to 
enforce  it.  not  only  against  the  lands,  bnt  i^idnst  the  par^  thus  assnmlng 
the  payment  Uiereof.  Blyer  t.  Monhoilandt  2  Sandf.  Gh.  478.  When  the 
pl^ntifl  to(A  hlB  mortgage  from  Miles  Palmer  NeVton,  he  was  Infonned  hf 
the  recoM  of  the  existence  of  the  Lewis  mortgage,  and  of  the  fact  that  the 
pnndiaBe  Iqr  Miles  Palmer  Kewton  was  snbje^  to  the  mortgage  given  to 
Lewis,  and  that  the  payment  thereof  had  been  assumed  tty  Miles  Palmer  New- 
ton.  Such  was  the  force  of  the  record. 

2.  Even  if  the  appellant  was  only  entitled  to  hold  the  mortgage  as  a  secu- 
lity  for  loans  and  advances  of  money  or  property  to  her  husband  actaally 
made,  she  was  entitled,  as  be  had  volantarily  agreed  to  pay  interest  thereof, 
to  bold  the  same  for  the  amount  of  the  principal,  and  the  Interest  as  well.  If 
it  were  assumed  that  the  plaintiff  was  in  the  situation  of  a  creditor  dial- 
lenglng  the  settlement  between  the  appellant  and  her  husband  as  fraudulent, 
still,  If  the  debts  were  valid  and  the  claims  honest  against  the  husband,  and 
he  agreed  to  p^y  interest  thereon,  an  allowance  thereof  in  a  settlement  with 
lier  wonld  be  valid.  Spenoer  v.  AyraulU  10  K.  Y.  202.  In  delivering  the 
opinion  in  that  case,  EDWAima,  J.,  said,  viz.:  *'In  my  judgment  it  is  not 
Absolutely  necessary  to  the  bona  fldea  of  such  an  allowance  that  the  chai^ 
should  be  of  such  a  character  that  It  might  be  retnvered  In  a  suit  brought  by 
a  creditor  against  his  debtor.  Interest  is  always  charf^hle  where  there  Is 
Mther  an  express  or  implied  agreement  to  pay  it,  {Meech  v.  Bmith,  7  Wend. 
S15;)  and  there  are  many  dealings  amongst  men  in  which  interest  is  habitu- 
ally charged  and  paid  when  It  could  not  be  claimed  on  the  ground  of  strid; 
legal  right.  These  tranaactions  are  regarded  as  fair  and  just  as  between 
the  parties,  and  th^  cannot  be  considered  fraudulent  as  to  others."  It  ap- 
pears quite  clearly  from  the  evidence,  as  well  as  the  Bndings  of  fact  made 
tbereon,  that  the  money  and  property  which  the  husband  received  from  the 
wife  was  upon  an  agreement  that  the  husband  should  pay  for  the  same  to  the 
wife;  and  according  to  Jayoox  v.  Caldwell^  51  N.  Y.  ^5.  "the  agreement  is 
for  a  good  consideration,  and  imposes  an  equitable  obligation  upon  the  hus- 
band." It  was  in  that  case  further  held,  where  a  preference  was  msde  in 
food  fsitb,  without  an  intent  to  defiwud,  in  an  assignment  for  the  benefit  of 


Digitized  by 


860 


NEW  TOBK  BGPPLBHEH1,  VOi.  10. 


[Sap.OL 


creditors,  the  prererenoe  is  valid,  and  does  not  vitiate  the  Rssigntnent.  We 
have  recently  discussed  a  kindred  question  in  BllU  v.  Myers,  8  N.  7.  Sapp. 
1S9,  and  we  there  cited  the  case  of  Jewett  v.  Notmoare,  17  Wkly.  Dig.  vSi, 
where  an  indebtedness  that  had  existed  18  years  was  secured  by  a  mortgage, 
togettier  with  interest  on  it;  and  the  court  held  in  that  case  that,  "as  the  debt 
was  bona  fide,  the  judgment  creditor  oouM  not  attack  the  mortgage. " 

8.  We  think  there  is  no  force  in  the  su^estlon  made  by  the  respondent 
in  respect  to  supposed  waste  cODimitt«d  by  the  husband  of  the  api^eilant  upon 
the  premises  in  question.  First,  there  was  nothing  in  the  pleadings  which 
charges  her  with  committing  any  wast«;  and,  second,  thnt?  is  no  finding  ttwt 
she  has  committed  waste;  and,  third,  there  is  nothing  in  the  evidence  whidi 
warrants  the  Inference  that  she  is  chargeable  with  having  caused  any  Injniy 
to  the  real  estate  covered  by  the  Lewis  mortgage  after  she  became  tbe  owner 
thereof. 

4.  Tbe  plaintiff  bad  not  acquired  the  legal  title  to  tbe  premises  at  the  tins 
ttte  appellant  became  the  owner  of  the  Lewis  mortgage,  and  he  haa  not,  either 
by  his  pleadings  or  by  evidence  furnished  npon  the  hearing,  established  facts 
and  circumstances  which  would  ctiarge  her  with  the  intentional  impairmnt 
of  the  value  of  tbe  premises  upon  which  the  plaintiff's  security  rests.  Ov 
attention  Is  called  to  Tates  v.  Joyce,  11  Johns.  136.  That  was  "an  action  on 
ttie  case"  for  fraudulently  removing  the  property  of  a  judgment  debtor,  and 
etrnverting  it "  with  Intent  to  defeat  the  jndgmmt."  We  find  nothing  In  that 
eaae  which  aids  the  respondent. 

5.  The  learned  counsel  for  the  respondent  insists  that  the  mortgagor  **ean- 
not  pay  the  mortgage,  and  keep  it  alive,  for  the  purpose  of  seoailng  mnotim 
debt  in  lieu  of  the  extingnished  liability."  We  see  nothing  in  that  positiim 
which  aids  the  respondent,  when  applied  to  the  facts  before  us.  It  la  not 
found  as  a  fact  that  Eltpbalet  Manwarring  paid  Lewis,  t^e  executor,  tbs 
mortgage;  indeed,  such  fact  was  not  proven.  And  it  is  found  by  the  trial 
judge:  "The  said  Charles  Lewis  assigned  said  bond  and  mortgage  to  Annie 
E.  Manwarring,  the  wife  of  Eliphalet  F.  Manwarring,  which  assignment  was 
duly  recorded,**  etc.  Nor  do  we  think  there  was  any  merger.  Tbe  appellut 
did  not  have  the  legal  titietotiie  property  covered  by  the  mortage.  At  most, 
abe  only  had  an  inchoate  right  of  dower  therein;  and  thm  is  no  intention 
that  there  should  be  a  merger.  On  tbe  contrary,  the  IntenUon  was  very  <dear 
that  there  should  not  be  a  merger,  and  that  she  might  hold  Uw  mortgage  as  a 
lien  upon  the  property.  Such  Is  apparent  from  the  transaction  as  dtaelosed 
by  her  upon  the  trial  as  a  witness  called  at  the  Instance  of  the  pWnUfli  and 
by  the  facts  as  they  appear  in  the  findings  of  the  tilal  judge.  In  i^Mmosr  t. 
ApraulU  10  K.  Y  204,  it  was  said:  "It  is  a  weli-Bettted  mle  that,  when  a 

greater  and  a  less  estate  meet  in  the  same  person,  equity  will  preserre  tbm 
Istlnct,  provided  there  is  an  express  or  Implied  Intent  to  do  so.**  Jntonent 
revwsed  on  tbe  exceptions,  and  a  new  trial  ordered,  with  oosta  to  abidft  the 
•rent.  AU  concur. 


W1X.BKB  sC  al.  o.  Lbovabd. 
(Supreme  Court,  General  Term,  Fourth  Department.  Kay  9,  TStO.} 

BaU— RSBCIBSION. 

Plaintiffs  agreed  to  bay,  and  defendant  agreed  to  selL  n  qnsntltj  of  bops  at  a  oor- 
tain  price,  the  hops  to  "be  delivered  at  bbj  time  the  plaintiffs  mlgbt  deaumate,  aad 
defendant  to  kave  the  benefit  ot  any  rise  ap  to  Jane  90, 1880.  On  Jnne  uth,  iilaln- 
ttffs  wrote  to  dafendant  that  tbey  had  examined  the  bopa,  and  foond  tbem  m  aa 
unsatisfactory  condition,  that  they  thought  some  of  the  would  apoQ,  and  that 
they  did  not  see  how  they  could  **  accept  of  them  under  the  drcamstancos. "  Snbso- 
ooeDUy  plaintiffs  described  bow  they  thooKfat  the  bops  might  be  saved,  and  said 
tbat  tai»7  did  not  compare  with  the  sampla  by  which  toey  were  piuofaased,  and  thai 
tti^  were  **  very  dirty  picked. "  There  waa  evldeDce  that,  after  the  receipt  ot  saoh 
letter,  defteidant  haa  aa  interview  with  plaintiffs,  in  wbiA  tbe  brtter  oflned  aaae- 
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tbing  to  fee  released  from  the  oontract,  ftod  defendant  deeUned  the  offer,  and  soaght 
■ad  obtained  tbe  opportoatty,  of  which  ha  arailed  himself,  to  put  the  hops  in  s 
mare  satisf  aetM?  oondltiou.  HOti,  that  it  ooold  not  be  said.  M  a  matter  of  law. 
that  aoch  letter  conetitoted  a  rescissioD  of  the  contract  so  ai  to  abaolTO  defendant 
tnm  its  terms. 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  David  Vilber  and  D.  Forest  Wilber  ag^nst  Jacob  Leonard.  In 
tbeir  complaint  the  plaiutiffB  allege  that  on  the  28tb  day  of  May.  1886.  the  de- 
fendant agreed  toanddid  "sell  and  deliver  to  the  plaintiffs  at  the  depot  in  Mary- 
land, N.  Y„  all  the  hops  then  in  the  hop-house  of  the  defendant  iu  the  town  of 
Maryland,  K.  Y..  being  about  forty-three  bales,  or  7,925  lbs.,  of  hops;  said 
bops  to  be  delivered  at  thedepot  InMaryltind.  Y..at  any  time  that  might  be 
designated  by  the  plaintiffs,  and  that  the  plaintiffs  should  pay  to  the  defendant 
therefor  at  the  rate  of  eight  and  one-fourlh  cents  per  pound,  and  give  the  de- 
feodant  the  benefit  of  any  rise  up  to  June  20.  1886,  payable  as  follows:  Ten 
dollars  at  the  time  of  making  said  agreement,  and  the  residue  on  the  delivery 
of  said  hops  as  aforesaid."  Also:  "It  was  expressly  agreed  by  the  defendant 
that  the  s^  hops  so  sold  to  the  plaintiffs  as  aforesaid  should  correspond  in  all 
reapecta  and  were  the  same  as  a  sample  then  exhibited  by  defendant  to  the 
plaintiffs,  and  that  said  hops  would  be  delivered  by  defendant  the  same  in  all 
respects  as  the  Aforesaid  sample.  That  the  plaintiffs  thereupon  paid  to  the 
defendant  the  siun  of  ten  dollars  in  pursuance  of  the  aforesaid  agreement." 
Haintifb  further  allege  that  they  "duly  notified  the  defendant  to  rebale  and 
deliver  said  hops  at  the  depot  in  Maryland,  on  the  22d  day  of  July,  1886.  at 
which  time  and  place  the  pl^ntiffs  would  be  ready  to  receive  the  same,  and 
pay  the  balance  of  the  purchase  price  thereof.  That  on  the  22d  day  of  July, 
1886.  at  the  depot  In  Maryland,  N.  Y.,  the  plaintiffs  were  ready  and  duly 
offered  to  the  defendant  to  receive  and  pay  for  said  bops  pursuant  to  the 
aforesaid  agreement,  and  requested  the  defendant  to  deliver  the  same,  and 
otherwise  have  duly  performed  all  the  conditions  of  the  said  agreement  on 
their  part.  That  tiie  defendant  refused  and  neglected  to  deliver  said  hops,  to 
the  damage  of  these  plaintiffs."  In  defendant's  answer  ha  admits  the  part- 
netBhip  of  the  plaintiflto,  and  alleges  that  on  the  28th  of  May,  ltj86.  "the  de- 
fendant agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  purcliase 
from  the  defendant,  the  hops  mentioned  In  the  complaint."  substantially  as 
stated  in  the  plaintiffs*  complaint,  and  also  alle^  the  payment  of  the  910 
earnest  money  on  said  agreement,  and  also  alleges  "that  prior  to  June  20. 
1886,  plaintiffs  notified  defendant  that  they  would  not  accept  or  receive  said 
hops,  or  any  of  them,  and  plaintiffs  refused  to  accept  or  receive  said  bops  or 
pay  for  them  under  said  agreement."  Judgment  was  entered  for  plaintiffs 
on  a  verdict  for  •1,626.92,  and  a  motion  for  new  trial  was  overra]ed.ud  dt- 
fendant  appeals. 

Argued  before  Habdin,  P.  J.»  and  Maktin  and  Mebwth,  JJ. 

S.  If.  Sarria,  for  appelant   Burr  MatUoe,  for  respondent. 

Habdin,  F.  J.  From  the  pleadings  and  the  evidence  given  at  the  trial  It 
ta  conclusively  establiafaed  that  on  the  28th  of  May,  1886,  there  was  a  valid 
oontraet  made  and  entered  Into  between  the  plaintiffs  and  the  defendant  for 
the  hops  mentioned  in  Uie  complaint.  Notwithstanding  the  atatnte  of  frauds, 
that  contract  was  valid  and  Undlng  between  the  parties.  Jaeluon  v.  Tup- 
per,  101  T.  515,  5  K.  S.  Bep.  65.  It  Is  contended  by  the  appellant  that, 
"before  the  time  for  the  delivery  of  the  hops,  the  plaintiffs,  by  the  letter  of 
Jnne  18th,  rescinded  Iflie  contract.  Ko  contract  of  sale  and  purchase  n>- 
malnrd.  and  the  defendant  bad  the  right  to  treat  the  contract  as  rescinded." 
This  position  was  taken  In  varloos  modes  at  the  trial*  and  was  raised  npon  the 
motions  for  a  nonsuit,  and  1^  a  request  to  Uie  court  to  chni^.  The  hops 
when  add  were  represented  to  be  in  accordance  with  the  sample  deliverod  to 
the  jrfaintlfEs,  taken  by  tbtta  to  their  place  of  business,  and  filed  and  pre- 
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■erred.  Prior  to  the  1^  of  Janfi  the  pUnttBb  bad  derived  some  Inftonul 
or  knowledge  In  respect  to  the  bops  In  their  then  oondltlim,  and  thereu] 
they  uddressed  a  letter  bearing  date  Jane  18*  1886,  to  the  defendant,  wh 
was  tn  the  following  language,  viz:  "We  hare  examined  your  bopscarefn 
and  find  them  very  uneven.  They  are  also  slack,  aod  some  of  them  the  fla 
has  already  changed,  and  we  are  snre  some  of  them  will  epoll  when  the  try 
weather  comes.  We  do  not  see  how  we  can  accept  of  Uiem  underthedreii 
stanoea.  We  think  yon  can  save  them  by  opening  them  and  spreading  tli 
upon  a  dry  floor.  The  hops  do  not  compare  with  the  sample  they  were  bou 
by»  except  a  few  bales ;  they  are  Tery  dirty  picked,  too. "  It  is  eontendec 
behalf  of  the  appellant  that  the  words,  "we  do  not  see  how  we  can  accept 
them  nnder  the  olroumstanceB,^  amount  to  a  refusal  on  the  part  of  the  pb 
tlfls  to  accept  the  hopa,  or  an  Intention  to  rescind  the  contract,  or  to  m 
to  perform  the  same,  or  an  abandonment  of  the  contract.  In  consider 
these  qaestloDs,  the  whcde  language  of  the  letter  must  be  borne  In  mind;  i 
in  examining  the  letter  we  find  that  it  states  that  the  plaintiffs  have  exami 
the  hopst  and  ''find  them  very  uneven ;  they  are  also  slack,  and  some  of  tt 
the  flavor  is  already  changed;**  and  then  they  proceed  to  state  in  the  let 
as  a  matter  of  opinion,  tluit  they  are  "sure  some  of  them  will  spoil  when 
trying  weather  comra;**  and  then  make  use  in  the  letter  of  the  words,  **  w< 
not  see  how  we  can  accept  of  them  under  the  circumstances. "  A  <»refnl 
apection  of  those  words  Indicate  that  the  language  used  does  not  convey 
Bolutely  a  refusal  to  accept  the  bops.  The  plaintiffs  were  not  called  npoi 
accept  them  on  the  day  of  the  date  of  the  letter.  The  time  had  not  ex^ 
mentioned  in  the  purchase  contract  for  the  defendant  to  have  the  beneQI 
the  rise  in  the  hops;  nor  had  the  plaintiffs  given  any  notice  to  the  defend 
of  the  time  when  they  desired  a  delivery  to  be  made.  They  were  not,  tbi 
fore,  called  upon  to  make  a  deSnlte  election  of  an  intention  to  receive  oi 
reject  under  the  contract.  They  were  In  a  situation  where  they  might  kli 
and  cautiously  express  an  opinion  that  in  the  then  situation  of  the  bopa  t 
would  not  answer  the  terms  of  the  contract,  inasmuch  as  they  would  not  i 
respond  with  the  sample  exhibited  at  the  time  of  the  sale.  That  idea  set 
to  l>e  derivable  from  the  words,  "  we  do  not  see  how  we  can  accept  of  tl 
under  the  circumstances."  The  circnmstances  referred  to  in  that  phrasi 
the  lettei  evidently  related  to  the  supposed  condition  the  hops  mentio: 
in  the  antecedent  portion  of  the  letter. 

This  construction  is  favored  by  the  subsequent  words  found  in  the  1^ 
to-wit:  **  We  think  you  can  save  them  by  opening  them  and  spreading  tt 
upon  a  dry  floor."  These  last  words  are  quite  inconsistent  with  the  supp 
tion  that  the  antecedent  words  were  used  for  the  purpose  of  putting  an  < 
to  the  contract.  Before  the  letter  closed  the  plaintiffs  pointed  out  anot 
circumstance  in  respect  to  the  hops  in  the  following  words:  "They  are  v 
dirty  picked,  too."  When  the  defendant  received  this  letter,  he  sought  an 
terview  with  the  plaintiffs,  which  took  place  at  their  place  of  business  in  l 
ford,  and,  if  the  testimony  which  was  given  in  behalf  of  the  plaintiffs  < 
rectly  narrates  that  interview,  it  justices  the  inference  that  the  defend 
construed  the  letter  as  one  calling  his  attention  to  the  circumstances  in  wt 
the  hops  were  found  by  the  plaintiff,  and  tliat  he  did  not  regard  the  lette: 
an  absolute  refusal  to  accept  the  bops,  or  as  a  rescission  of  the  contract,  o: 
an  abandonment  thereof  by  the  plaintiffs.  According  to  the  testimony  gi 
In  behalf  of  the  plaintiffs,  after  a  considerable  discussion,  in  which  on< 
the  plaintiff  offered  1  per  cent,  to  be  released  from  the  contract,  the  defend 
declined  such  offer,  and  sought  the  opportunity  to  put  the  hops  In  a  situat 
to  answer  the  requirements  of  the  contract.  After  a  considerable  oonve: 
tion  and  negotiation,  the  parties  evidently  acted  upon  the  assumption  that 
contract  had  not  been  rescinded;  had  not  been  abandoned;  and  that  the 
Cendant  had  still  further  time  and  c^portanity  to  put  the  hops  in  a  pn 
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condition,  m  that  ttaey  would  muwot  Uie  requirementa  of  the  contraot  whidi 
had  bean  entered  into  wltb  the  pl&intifb  in  respect  to  them.  He  made  hia 
Bdectton  of  one  of  the  skilled  and  experienced  hands  ot  the  plaintifls,  and 
fDlty  completed  an  arrangement  to  have  him  assist  in  putting  the  bops  in 
proper  eondltion.  In  aorordanee  with  that  arrangement,  the  seleoted  nand 
vent  to  the  defendant's  building,  whoe  the  liops  were  kvpt,  and  bales  were 
cpened,  and  the  hops  were  treated  and  dried,  and  pat  in  a  more  aatisfactory 
condition.  Taking  the  whole  language  of  the  letter,  and  giving  doe  w^ht 
to  all  the  circQrastancee  mentioned  therein,  and  the  sltoatioii  Vta  parties  in 
respect  to  the  subjecUmatter  of  the  contract,  and  their  practical  construction 
of  the  tenor  of  the  letter,  we  are  of  tlie  opinion  that  the  trial  Judge  properly 
refused  to  hold  as  a  matter  of  law  that  the  plaintiffs  had  rescinded  the  con- 
tract, or  committed  a  breach  thereof,  or  tiiat  tliedefendHut  was  absolved  from 
the  terms  thereof.  As  already  observed,  the  time  for  the  performance  of  the 
contract  iiad  not  matured  at  the  date  of  tlie  letter. 

In  Parsons  on  Contracts,  (volnme  2,  p.  188.)  it  Is  said:  **If  one,  bound  to 
perform  a  future  act,  before  the  time  for  doing  it  declares  hia  intention  not  to 
do  it,  this  is  no  breach  of  his  contract;  but,  if  liis  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done,  it  constitutes  a  sufficient  excuse 
for  the  default  of  the  other  party. "  This  doctrine  was  quoted  approvingly  by 
UuLLiH,  J.,  in  Crist  v.  Armour,  34  Barb.  387.  The  appellant  calls  our  at- 
tention to  Skinner  v.  Tinker,  Id.  384.  In  that  case  tlie  defendant  wrote 
a  letter,  in  its  terms  clear  and  decisive,  "declining  to  carry  out  Ibe  agreement 
on  his  part.  **  We  do  not  see  tliat  the  case  aids  the  appellant.  Our  attention  ia 
called  to  Oomioell  v.  Haight,  21  N.  Y.  462.  In  that  case  there  had  been  an 
ataolato  refusal  to  deliver  the  grain,  which  refusal  worked  a  breach  of  the  con- 
tract; and  in  the  opinion  it  is  said:  **It  is  quite  clear  that  the  defendant  had 
previously  made  up  his  mind  not  to  comply  with  the  contract."  We  have  found 
nothing  in  the  letter  or  in  the  conduct  of  the  plaintiffs  which  warrants  us  in 
using  a  similarobservation  in  thiscase.  In  Crai-y  v.  Smith,  2  N.  Y.  60,  '*Vaa 
defendant  caused  to  be  served  on  the  complainant  a  written  notice  that  he 
should  no  longer  occupy  the  premises,  and  should  refuse  to  fulfill  tlw  con- 
tract, "  and  that  was  held  sufficient  to  supersede  the  necessity  of  a  tender  of  a 
deed  in  order  to  sustein  a  bill  for  specific  performance.  We  think  the  case 
famishes  no  aid  to  the  appellant.  Morange  v.  MorrUt  32  How.  Ft.  178,  was 
a  case  where  a  somewhat  similar  question  arose  in  a  court  of  equity,  and  in 
illustrating  the  rule  Smith,  J.,  said:  "A  tender  of  performance  need  not  be 
made  when  it  would  be  wholly  nugatory.  For  example,  if  the  vendor  in  the 
present  case  had  expressly  notified  the  plaintiff  before  the  21st  of  September 
that  he  would  not  convey,  and  therefore  the  plaintiff  need  not  tender  the  pay- 
ment which  the  agreement  required  to  tie  made  on  that  day,  he  would  have 
been  excused  from  making  the  tender,  as  it  would  liave  been  an  idle  oer» 
mony.  ** 

In  Grates  v.  White,  87  N.  Y.  463,  it  whs  held  that  a  positive  and  absolute 
refusal  by  one  of  the  parties  tu  perform  a  contract  for  a  purchase  and  sale  of 
land  gives  to  the  other  party,  as  an  alternative  remedy,  the  right  to  assent  to 
such  abandonment,  and  to  treat  the  contract  as  rescinded.  When  that  case 
was  before  this  court  we  held  that  the  defendant  practically  abandoned  the 
oontract,  and  so  lost  all  claim  to  enforce  its  speciGc  performance  in  equity,  or 
to  rely  upon  It  as  a  defense  to  his  possession;  and  the  court  of  appeals  ap- 
proved of  the  doctrine,  and  said  of  the  rule:  "It  rests  upon  a  foundation  com- 
mon to  aJl  contracts,  that  two  persons  who  are  competent  to  make  a  contract 
are  competent  to  waive  or  abandon  it,  and  where  both  concur  in  such  waiver 
or  abandonment  their  united  assent  dissolves  the  contract,  and  the  righto  of 
each  under  it  are  ended.  This  was  long  ago  held  as  to  contracto  respecting 
personal  property.  *  *  *  A  positive  and  absolute  refusal,  a  d^becato 
r^udistion  of  the  stipulations  of  Uie  oontract,  gives  to  the  other  party,  as  an 
v.lON,Y.8.no.4— 28 
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alternative  remedy,  the  right  to  assent  to  aueh  abandonment,  and  treat  the 
contract  as  dissolved.  In  the  present  oase  sucli  refusal  was  proved."  We 
think  that  oase  quite  unlike  the  one  before  us.  Nor  do  we  tlilnk  Wei»h  v. 
6fo0sler,  89  N.  Y.  548.  aids  the  appellant.  In  that  case  Finlay  absolately  re- 
fased  to  receive  the  sagar  which  was  purchased  under  a  contract  requiring  it 
to  be  shipped  in  Ma,y  or  June,  whereas  it  was  not  shipped  until  July,  and  the 
court  observed,  vis.;  "Finlay  had  refused  to  accept,  and  they  hnd  refused  to 
accept  for  hint.  No  contract  of  sale  and  purchase  remained.  The  omiasloa 
to  ship  in  June  authorized  Flnlayto  treat  it  as  rescinded."  The  case  is  there- 
fore quite  unlike  the  one  before  us.  We  think  no  error  was  committed  by 
the  trial  court  in  refusing,  upon  the  motion  for  a  nonsuit,  to  hold,  as  a  matter 
of  law,  that  the  letter  of  the  18th  of  June  rescinded  the  contract  between  the 
parties,  or  that  it  was  conclusive  evidence  of  an  abandonment  (rf  the  contract 
on  the  part  of  the  piaintiffs;  nor  in  refusing  to  charge  the  jury  as  a  matter  of 
law  that  the  letter  operated  per  ne  to  rescind  the  contract.  We  think  there  is 
no  force  in  the  position  taken  by  the  appellant  that  a  new  contract  was  made 
un  the  21st  of  June,  and  that  that  contract  was  void  by  the  statute  of  frauds. 
Id  considering  all  thp  evidence  In  the  case,  we  think  It  was  not  the  intention  of 
the  pai-ties  to  enter  into  a  new  contract  on  theocoaalonof  lhatintervlew.  They 
seem  on  either  side  to  have  been  more  concerned  with  the  actual  condition  of 
the  hops,  and  of  what  could  be  or  should  be  done  to  them  to  bring  them  into 
such  situation  as  that  they  would  correspond  to  the  sample  which  had  been 
furnished  to  the  plaintiffs  on  the  occasion  of  the  contract  of  sale.  Indeed, 
defendant  testifies:  "There  was  no  second  contitict;  there  was  nothing,  only 
the  old  contract;"  and  he  also  testifies  that  in  the  Interview  of  theZlst  of 
June  one  of  the  plaintiffs  told  him  how  he  could  pat  the  bops  in  oonditlon 
to  answer  tlie  contract,  and  that  he  would  send  a  man  over  where  the  hops 
were,  to  show  him  how  to  place  them  in  proper  condition,  and  that  the  defend- 
ant added,  viz.:  "If  they  open  all  right  and  satisfactory  to  me,  I  will  take  them 
at  the  old  price.  ♦  •  *  I  made  no  reply  to  Wilber's  saying  if  the  hops 
were  opened  and  dried  and  proved  to  be  satisfactory  they  would  take  them.  I 
said  I  would  have  them  opened,  and  save  what  I  could  out  of  tbem.**  In  the 
course  of  the  charge  delivered  to  the  jury,  it  was  said  that  If  a  new  contratA 
was  made,  as  nothing  was  paid  thereon,  it  was  void,  and  that  if  the  jury  so 
found  their  verdict  should  be  for  the  defendant.  That  Instruction  was  quite 
as  favorable  as  the  defendant  was  entitled  to,  and  we  may  properly  assume 
from  the  verdict  that  the  jury  found  that  there  was  no  such  new  contract 
made  upon  the  occasion  of  that  interview.  As  we  have  already  said,  we  aro 
of  the  opinion  that  the  evidence  is  entirely  suflBcient  to  warrant  the  jury  in 
finding  that  no  new  contract  was  made.  We  have  looked  at  the  rulings  made 
upon  the  trial,  and  find  no  prejudlclnl  error  therein.  We  think  the  verdict 
sboold  stand.  Judgment  and  order  affirmed^  witti  mts*  All  eoaenr. 


UuRPHT  V.  Bomb,  W.  &  O.  B.  Oo. 
(Supreme  Court,  Qenernl  Term,  Fourth  DeiKiirtmenL  April,  UMl) 

L  OabbIKRS— iKJURtaS  TO  Fasshnosbs. 

A  railroad  company  li  bound  to  giro  pasaengeraa  reaaoDaMa ofjfotimdtj te have 
trains  at  statioDS  where  tbey  stop. 
S.  Appbal— Revibw. 

The  fact  that  plaintiff's  testimony  la  In  oontradlctlon  to  her  testUnony  glna  m  a 
former  trial  is  not  sofBoieiifc  to  overthrow  a  verdict  la  her  &vor. 

Appeal  from  droult  courti  Jefferson  county. 

Action  by  Bosanna  Murphy  against  the  Rome,  Wabertown  ft  Ogdmsbnrg 
Ballroad  Company.  It  Is  idleged  iu  the  complaint  that  on  the  12th  of  Hay. 
1888.  the  plaintiff,  a  widow,  about  88  years  of  age,  to<&  passage  la  def^- 
aaf  s  passenger  tmln  at  Watertown  for  Felt's  Mills,  paying  her  tne;  and 
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vpoa  arriving     Pelt*a  Mills  station,  after  the  train  stopped,  as  »be  was  about' 
to  step  down  apon  the  platform,  with  one  foot  on  the  steps  of  the  ear  lead- 
ing down,  and  the  other  just  upon  or  about  being  pluced  upon  the  platforni 
in  making  her  exit  from  the  coacb  In  which  she  rode,  the  train  started^ 
up,  throwing  the  plaintiff  down  under  the  can,  whereby  she  was  injared*. 
without  her  fault;  and  the  complaint  allege  negligence  in  the  defendant 
in  suddenly  starting  up  the  train  without  giving  sufflcient  time  for  the  plain- 
tifl  to  alight,  and  that  she  was  injured  without  her  fault.    The  answer  ud- 
mits  the  incorporation  of  the  defendant,  and  that  it  was  "engaged,  as  such, 
in  the  currying  of  freight  and  passengers  over  ils  various  lines;  and,  as  such, 
on  the  12tb  day  of  May,  1888,  it  ran  and  operated  trains  from  WatertowB 
*  *   *   for  the  conveyance  of  passengers  for  hire;"  and  it  denies  the  other 
allegations  of  the  complaint.   There  had  been  a  previous  trial  of  the  actiODt. 
and  the  jury  disagreed,   la  the  course  of  the  charge  the  trial  judge,  in  deal- 
ing  with  the  queetion  of  whether  the  plaintiff  was  guilty  of  contributory^  neg- 
ligence or  not.  observed,  viz.:  ''Taking  this  woman  just  as  she  was,  you  are- 
to  determine  just  what  she  did,  and  how  abe  acted;  and  then  Uie  test  is 
whether,  in  just  what  she  did,  she  exercised  as  much  care  and  caution  as  aa 
ordinarily  oiur^ul  and  prudent  person  would  do.   *   *   *   If  you  find  that 
under  just  the  circumstances  in  which  she  was  placed,  and  just  as  she  was 
there,  she  acted  as  carefully  and  prudently  as  an  ordinarily  caieful  and  pru- 
dent person  would  act,  then  she  was  not  guilty  of  contributory  negligence." 
Upon  the  question  of  whether  the  defendant  was  guilty  of  negUgence^  Uio 
trial  judge  observed:  **As  to  whether  the  neglect  by  defendant  of  a  duty 
impcmed  upon  it  by  law  caused  this  accident  to  occur,  if  you  find  that  it  was 
not  negligent,  or  that  the  negligence  did  not  cstise  the  accident,  then  tho 
plaintiff  cannot  recover.   But  if  you  find  that  the  defendant  was  negligent, 
and  that  Its  negligence  caused  the  accident,  then  you  pass  to  examine  ths 
other  qaestion. — of  the  presence  or  absence  of  contributory  negligenoe  on  the- 
part  of  the  plaintiff;  because  the  law  has  long  been  settled  in  this  state  that, 
no  matter  bow  negligent  a  defendant  may  be  in  an  action  uf  this  kind,  the- 
plaintiff  must  come  into  court  with  clean  bands."    In  delivering  the  charge,, 
the  trial  judge  very  extensively  commented  up<m  the  facts  bearing  upon  the- 
two  questions  which  are  embraced  in  the  quotations  already  made  from  his 
cliarge.    Judgment  was  entered  on  a  verdict  for  plaintiff  for  92,000t  and  & 
motion  for  a  new  trial  on  the  minutes  w<is  denied,  nnd  defendant  q»peals. 
Argued  before  Haudih,  F.  J.,  and  Mabtim  and  Mbbwin,  JJ. 
Sdmimd  B.  Wyma,  for  appellant.    Wilbur  F.  Porter,  for  respondent. 

Habdxh,  F.  J.  Gbrefully  and  cautiously  the  trial  judge  laid  down  the  rule* 
of  law  applicable  to  the  principal  questions  presented  by  the  evidence  in  this 
case.    He  kept  carefully  within  the  principles  laid  down  by  the  court  of  ap- 

?eals  (second  division)  in  McDonald  v.  Huilroad  Co.,  22  N.  E.  Kep.  1068. 
n  that  case  it  was  held,  viz.:  It  is  the  duty  of  a  railrtnd  company  to  give 
passengers  a  reasonable  opportunity  to  leave  its  train  at  stations  where  it 
stops;  and  reasonable  diligence  on  tlie  part  of  its  passengers  Is  also  required. 
A  passenger  has  tiie  right  to  assume  that  he  will  have  reasonable  opportunity^ 
to  get  off  the  train  before  It  is  started.  We  are  satisiled,  upon  a  careful  p^ 
ruaal  of  the  evidence,  that  it  required  that  the  trial  judge  should  submit  to  the 
jiiif  the  question  of  whetber  or  not  the  plaintiff  was  guilty  of  nt^ligence  which- 
contributed  to  the  injury.  Suiter  v.  Railroad  Co.,  7  X.  Y.  St.  Eep.  687. 
The  language  of  HuaicK.  G.  J.,  In  Parsons  v.  Hailroad  Co.,  113  N.  Y.  364, 
21  K.  Rep.  145,  is  pertinent  and  applicable.  He  says:  "The  question  Is 
whether  the  injured  party,  under  all  of  the  circumstances  of  the  case,  exer- 
cised that  degree  of  care  and  caution  which  prudent  persons  of  ordinary  inr- 
telligence  usually  exercise  under  like  circumstances.  .  This  rule  must  in  all 
casesy  except  those  marked  by  gross  and  inexcusable  nc^igence,  render  th» 
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question  InToIved  one  of  fact  for  thejurr.  "We  think  the  Jary  could  propi 
find  that  the  deceased  did,  under  the  circumstances  of  this  case,  exercise  si 
care  and  cadtion  as  exempted  him  from  the  imputation  of  Degllgence." 

The  learned  counsel  for  the  appellant  has  brought  in  Jaxtapositfon  In 
points  the  evidence  which  he  supposes  the  plaintiff  gave  on  the  former  ti 
and  the«¥idence  which  she  gavs  upon  the  trial  now  before  ns;  and.  been 
of  the  difference  found  In  the  eridenoe  of  the  plaintiff  on  the  two  occaak 
he  argues  that  It  "should  of  Itself  utter  a  disoradit  to  the  second  venio 
Such  an  argument  was  a  proper  one  to  press  upon  the  attention  <^  the  j< 
It  cannot,  however,  be  allowed  to  persuade  us  to  overiurn  the  verdict. . 
was  for  the  jury  to  determine  what  credence  should  be  given  to  the  plainti 
avldence  as  it  appeared  upon  the  trial  now  befbre  us.  In  Cindand  St» 
Boat  Co,,  7  N.  Y.  Supp.  28,  a  somewhat  similar  question  was  considered 
this  conrt,  and  we  there  held,  viz.:  The  mere  fact  thiU  there  are  some  con 
notions  In  pliUntiff's  tesUmony,  when  compared  with  that  given  by  him 
a  former  trial,  does  not,  as  matter  of  law,  discredit  him  as  a  witness, 
think  the  evidence  abundantly  supports  the  verdict  of  the  jury  in  finding  t 
the  plaintiff  was  not  gulity  of  contributory  n^llgence,  and  in  finding  1 
the  defendant  was  guilty  of  negligence  which  caused  the  injuries  which 
plaintiff  received  on  the  occasion  when  she  attempted  to  alight  from  the  ] 
Mnger  train  of  the  defendant  at  Felts  Uiils,  and  that  tbe  case  properly  I 
within  the  prindples  laid  down  in  ifoDonald  t.  BaUroad  Co^  supra.  Jn 
moit  and  wder  i^rmed,  with  coets.   All  concur. 


FBBExm  e.  BtTPPALO,  R.  ft  P.  B.  Go. 
{Swpnme  Court,  Chneral  TrniK  Stfth  Department  Jans  90,  UBO.) 

1.  BlXLaOAD  COHFl^MIES— AOCIDEKTS  1.T  CbosSIKQS. 

Fl^DttlTs  Intestate,  Injured  at  a  railroad  orosBing  by  ooUlslon  with  defend! 
looomotive,  wm  obatracted  in  his  view  of  the  locomotive  by  several  ol^ects,  an 
which  was  a  box-car  whloh  defendant  had  projeoted  into  the  hlghwi^.  T\ 
was  evidence  that,  m  decedent  passed  tbe  car,  he  stood  np  in  the  ueif^  in  Wl 
he  was  riding.  His  ears  ware  muffled,  bat  he  oonid  hear  ordinary  oo&versal 
Held,  that  the  qaestlon  as  to  whathar  he  was  negUgsot  was  properiy  IsA  to 
Jury. 

X  SUIB— filOMALS. 

Evidence  tbat  persons  observing  the  locomotive  1^  which  plalntilTa  Intes 
was  stmclc  did  not  hear  the  bell  rang  or  the  whistle  sounded  Is  anffitdent  to  Jni 
a  flnding  that  no  such  signals  ware  given. 

Appeal  from  circuit  court,  Wyoming  oounty. 

Action  by  Charles  H.  B.  FCrkins,  administrator,  etc.,  against  the  Buff 
Rochester  A  Pittsburg  Bailroad  Company.  Judgment  wsa  given  for  plain 
and  defendant  appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Macoubbb  and  Coblbtt,  JJ. 

if.  e.  Danforth,  for  appellant.   Jf.  S,  A  B,  M.  BarUttU  for  respond^ 

Mac»bibeb,  J.  The  Injuries  to  tbe  plaintiff^  intestate,  Cbannc^  H.  ] 
ktns,  to  recover  damages  for  which  this  action  Is  brought  were  recdred 
the  intestate  on  the  2l8t  day  tX.  February,  1889,  at  a  railroad  crossing  in  I 
diehury,  and  resulted  in  the  death  of  the  injured  man  shortly  after  tba  s 
dent.  The  deceased  was  a  man  nearly  71  years  of  age.  He  was  driving 
horse  attached  to  a  sleigh.  He  sought  to  cross  the  defendant's  track  n 
the  highway,  which  runs  at  a  r^ht  angle  across  the  railway  proper^, 
locomotive  with  which  the  horse  collided  was  approaoliing  fix>m  the  soi 
The  deceased  was  upon  the  west  side  of  the  railroad.  From  the  highway 
proacbing  the  railway  tracks  were  obstructions  to  the  sight,  constating,  fl 
of  an  ice-bouse,  and  near  by  a  coal-shed,  and  directly  east  of  that  a  restani 
or  hotel.  Tbe  defendant's  agents  had  projected  into  the  hlghwi^  a  box- 
and  left  the  same  standing  there  so  near  to  ttie  center  of  tbe  highwagr  as  i 
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H  ml^t  be  touched  l)j  a  person  passing  along  the  beaten  track.  The  deoeaead 
WIS  obliged  to  pass  tbia  car«  and  until  he  had  done  so  there  was  a  serious  ob- 
struction to  the  Tlew  to  his  right.  The  engineer  testified  that  he.  although 
IwAing,  did  not  see  the  horse  nntll  Just  as  he  was  passing  the  hotel,  when  the 
horse's  head  emerged  from  behind  the  car. 

The  evldenoe  to  cha^  the  defendant's  employes  with  the  omission  to  ring 
the  bdl  or  sound  the  whistle  was  such  as  to  justify  the  Jury  in  their  conclu- 
don  upon  that  part  of  the  case.  Witnesses  whose  attenUon  was  called  to  the 
matter  testUJy  that,  though  observing  the  locomotive,  none  of  the  signals  were 
given. 

In  respect  to  the  other  branch  of  the  case,  namely,  the  proof  that  the  de- 
eeased  was  not  guilty  ftD7  negligence  which  contributed  to  the  commission 
U  the  InJurleB,  is  mainly  oircumslanUal,  though  not  wholly.  One  witness 
testified  that,  as  the  decmsed  was  passing  the  car,  ''he  rose  up  in  the  sleigh, 
apparently  tor  the  purpose  of  ascertaining  if  any  locomotive  was  approach- 
ing." It  la  true  that  tlie  ears  of  the  deceased  wore  somewhat  meffled;  but 
the  moflUng  did  not  appear  to  prevent  his  heu^ng  ordinary  conTersaUon,  for 
but  a  moment  previous  to  the  accident  he  bad  been  conversing  with  an  ao- 
quaintance  apon  matters  of  business.  On  the  whole,  we  think  tbe  jury  was 
Justified  In  reaching  the  condiision  that  he  exercised  proper  care  for  bis  own 
safety  in  approaching  this  crossing.  A  perusal  of  the  testlooony.  and  an  ex- 
amination of  the  map,  leaves  a  very  strong  impression  upon  tbe  mind  that 
the  obstruction  to  the  highway  by  tbe  presence  there  of  a  freight-car  was  the 
ai^rmcimate  cause  of  the  oolIiBlon  between  tbe  locomotive  ami  tbe  horse  of 
the  deceased.  Judgment  and  order  appealed  bom  should  be  afllrmed.  AU 
eonoor* 

Clarkb  d.  Sheldon,  Counl^  Treasurer. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department.  Jane  ao,  1890.) 

1.  Tovm— MuKiaiPi.1.  Aid  to  IUn.wAT8— Rbdbhftioit  or  Boniml 

Laws  N.  Y.  1869,  o.  907,  S  ^  a*  amended  toy  L»w8  1871,  oo.  288,  936,  proviaes  that 
all  taxes,  except  road  aDd  Mmocd  taxes,  collected  and  paid  07er  to  the  county  treas- 
BTBT.  on  tbe  asseaaed  valuattoa  of  any  railroad  fn  any  town,  vlUaee,  or  oitr,  which 
baa  iasued  bonda  to  aid  in  the  conatruotion  of  aooh  railroad,  shall  be  used  by  the 
treaaorer  lo  purchase  snch  bonds,  in  order  that  they  may  be  oanoeled.  Held  tlutt, 
though  part  of  the  taxea  of  a  town,  thus  oolleoted,  have  been  paid  over  to  the  town 
In  Tiolaaon  of  the  above  provlaiou,  and  uaed  by  It  for  other  purposes,  the  county 
is  not  liable  therefor,  ana  the  treasurer  can  only  be  compelled  to  use  the  *wlftnff^f 
of  snch  taxes  remiUnlng  In  his  hands  for  the  purobase  of  such  bonds. 

%,  COUNTT  TnBASnUB— EZCVBABLB  NeOLBCT. 

Prior  to  the  time  of  the  demand  made  on  the  treasurer  to  use  the  moneys  in  ques- 
tion for  the  purchase  of  bonds,  the  act  above  olted,  on  which  tbla  proceeding  waa 
based,  had  been  declared  unconstitutional  by  the  geaeral  term,  but  It  was  after- 
wards held  constitutional  by  tbe  ooorts  of  appeals.  Held,  the  refusal  of  the  treas- 
nrer  to  comply  with  tbe  demand  was  not  auch  a  wiUfnl  UBgleot  ai  a  plain  duty  aa 
would  charge  film  with  interest  upon  snob  moneys. 
A  Tax-Patbr— Right  to  Sub. 

The  plaintlfC,  being  a  resident  and  tax-payer  of  the  town.  Is  afleotad  in  hia  prop- 
erty rights  by  a  refusal  to  appropriate  the  tax  to  the  pnzposa  provided,  ana  can 
therefore  maintain  the  action  In  the  town's  behalf. 

Appeal  from  Wayne  county  court, 

AjcUon  by  Lewis  H.  Clarke,  as  a  tax-payer  of  the  town  of  Sodus,  Wayne 
eounty,  to  require  Andrew  F.  Sheldon,  as  treasurer  of  Wayne  county,  to  pur< 
ehase  the  Irands  of  the  ton  n  issued  to  aid  In  the  construction  of  the  Sodus 
Point  A  Southern  Bailroad  and  the  Borne,  Watertown  3c  Ogdensburgh  Rail- 
road. Jaws  K.  Y,  1869,  c.  907,  §  4,  as  amended  by  Laws  1871.  cc.  283.  925. 
provides,  among  other  things,  that  "all  taxes,  except  school  and  road  taxes, 
collected  for  the  next  30  years,  or  so  much  thereof  as  may  be  necessary.  In 
%ny  town,  village,  or  city,  on  the  assessed  valuation  of  any  railroad  in  said 
town*  Tillage  or  dtjr,  for  which  said  town,  village,  or  city  has  issued  ur  sball  is- 
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«ae  bonds  to  aid  In  the  eouBtructlon  of  said  nilroad*  shsU  bo  paid  orcr  to  i 
tr«nsurer  of  ttae  oouaty  In  which  said  to wb,  city,  or  Tillage  lies.  It  sbiril  bol 
dnty  of  said  treasurer,  with  the  money  arising  from  taxas  levied  and  ooUeetad 
aforesaid,  which  has  heretofore  been  or  shall  tiereaftor  be  paid  to  him.  Inelndi 
the  interest  thereon,  to  purchase  the  bonds  of  said  town,  issued  1^  said  ton 
to  aid  in  the  construction  of  any  railroad  or  rHilroadSt  when  the  sameeaa  be  pi 
chased  at  or  below  par;  the  bonds  so  purchased  to  be  immediately  canceled 
said  treasurer  and  the  county  judge,  and  deposited  with  the  txMtrd  of  sup 
Tisors." 

Argued  before  Dwight,  P.  J.,  and  Maoohbsb  and  Corlbtt,  JJ. 
<!harle$  S.  Boyt^  tar  ^tpellant. .  /.  WMtngt  for  respondent. 

ICaooubeb,  J.  The  town  of  Sodas,  prior  to  the  year  1871,  issued  its  boi 
In  the  amount  of  $113,000.  under  chapter  Ijll  of  the  Laws  of  1868,  to  aid 
the  construction  of  the  Lake  Ontario  Shore  Railroad,  now  Icnown  as  the  Boa 
Watertown  &  Ogdeosburgb  Railioad,  and  also  issued  bonds  in  the  sum 
$77,000,  under  chf^iter  907  of  the  Laws  of  1869,  to  aid  in  the  construction 
the  Sod  us  Point  &  Southern  Ballroad ;  the  two  railways  pasaing  through  sn 
town,  and  crossing  each  other.  Since  the  construction  of  these  ratlwagrs, 
apectively.  the  taxable  propei-ty  thereof  has  been  assessed,  and  these  com; 
nies  have  paid  taxes  so  assessed  in  the  same  manner  as  in  cases  of  other  u 
payeiB.  The  petition  in  this  proceeding  was  filed  in  the  month  at  Febraa 
1^2,  praying  for  an  order  from  the  county  judge,  under  ohnptor  907  of  I 
Laws  of  1869,  as  amended  by  chapter  283  at  the  I^wa  of  1871,  requiring  t 
oounty  treasurer  of  Wayne  county  to  execute  the  provisions  of  theae  acts 
invesUng  the  sum  of  $127.69,  the  amount  of  taxes  other  than  school  and  n 
taxes  received  by  him  for  the  years  1881  and  1882,  collected  on  the  assesj 
valuation  of  the  two  rail  ways  in  that  town  ander  the  assessment  of  1881,  toi 
in  the  construction  of  which  the  town  bad  issued  its  bunds.  Upon  a  heari 
before  the  oounty  judge  the  petition  was  dismissed,  and  the  order  on  such  d 
missal  was  subsequently  affirmed  by  the  general  term  of  this  oourt.  84  Hi 
628.  On  appeal,  however,  to  the  court  of  appeals,  these  decisions  were 
versed.  With  directions  to  the  county  Judge  to  proceed  under  the  petition, 
was  held  by  that  court  that,  by  the  scheme  of  raising  a  sinking  fund  onj 
these  statutes,  other  portions  of  the  county  did  not  have  imposed  upon  tb 
'  any  additional  tax  for  the  benefit  of  the  town  of  Sodus,  and  that  the  provisif 
•of  the  state  constitution,  (section  8,  art.  7,)' prohibiting  the  payment  out 
the  treasury  of  the  state  of  any  moneys  excepting  in  pursuance  of  an  app 
priation,  was  not  violated  thereby,  inasmuch  as  the  fund  realized  from  si 
taxation  does  not  belong  to  the  state,  or  go  into  its  treiisury.  It  was  th 
further  held  that  the  law  was  not  repugnant  to  section  20.  art.  3.  of  the  o 
stltution,  declaring  that  every  law  which  imposes  a  tax  shall  distinctly  st 
the  tax  and  the  object  to  which  it  is  to  be  applied.  106  N.  Y.  104,  12  K. 
Bep.  341.  At  its  annual  session  in  1881.  the  board  of  supervisors  of  Waj 
county  levied  upon  the  taxable  property  in  the  town  of  Sodus,  including  th 
railways,  a  total  tax  of  $33,63(>.97,  for  town,  school,  county,  and  sute  p 
poses.  The  amount  of  such  total  tax  of  that  year  paid  by  tbe  Rome,  Wat 
town  &  Ogdensburgb  Railroad  was  $2,231.38,  and  by  the  Sodus  Point 
Southern  l^Iroad  the  sum  of  $370.71,  amounting  in  the  aggregate,  upon  bi 
railroads,  to  the  sum  of  $2,602.09.  The  tax  of  $370.71  was  paid  by  the  Soc 
Point  &  Southern  Railroad  to  the  town  collector,  and  by  the  collector  to  I 
defendant,  on  the  13th  day  of  February,  1882,  which  was  threedays  aftor  t 
proceeding  was  begun.  The  tax  upon  the  Rome,  Watertown  &  Ogdensbui 
Railroad  of  $2,231.38  was  paid  by  tlie  company,  January  30, 1882.  The  ta 
of  both  railroads  so  paid  to  the  county  treasurer  were  placed  by  him  to  I 
credit  of  the  collector  of  the  town  of  Sodus  for  the  objects  and  purpoaes 
which  Ibay,  with  ottier  taxes  from  the  same  town*  were  appropriated  by  oti 


Digitized  by  Google 


Snp.  Ct]  CLARKB  V.  IHILDOK.  869 

than  the  stnUiig  fond  statatea.  Since  tbe  decision  of  the  court  of  appeals  la 
this  ease,  the  defendant  has  amended  bis  answer  b7  setting  up  the  fact  that 
none  of  the  taxes  of  that  year  paid  by  tbe  railroads  remained  in  his  hands. 
This  allegation  of  the  answer  was  sustained  by  the  proofs,  and  by  the  findings 

of  the  county  judge. 

At  least  one  modiQcation  of  the  report  of  the  county  judge  must  be  made. 
This  Is  substantially  oonce.led  by  tbe  counsel  for  the  respondent.  There  bas 
been  allowed  to  the  respondent  costs  of  the  proceedings  before  tbe  county 
Jodge.  Costs  were  properly  allowed  to  him  In  this  court,  and  in  the  court  of 
Appeals,  under  the  decision  already  mentioned.  But  we  know  of  no  statute 
which  permits  the  allowance  of  costs  as  in  an  action  where  the  special  ^o- 
ceedings  are  instituted,  not  before  the  court,  but  before  the  jndge  at  chambers. 
Patterson  r.  Bui-nett,  4  N.  Y.  Supp.  921;  ffUl  v,  Sheldon^  H  IS,  Y.  Supp. 
999.  The  amount  ot  soah  costs,  namely,  9152.35,  must  consequently  be  de- 
dacted  from  tbe  Bnal  order. 

In  another  respect  we  are  of  the  opinion  that  the  report  must  be  modified, 
and  that  the  nllowance  of  interest  upon  tbe  sum  so  received  by  the  county 
treasurer  should  not  have  been  made  by  tbe  final  order  herein.  Up  to  the 
time  of  the  decision  of  tbe  court  of  appeals  hereinbefore  mentioned,  the  act 
of  1869  bad  been  practically  unenforced  ttirougtiout  the  state.  The  geoaral 
term,  in  what  was  then  the  fourth  department,  in  the  case  of  Phelpt  t. 
WiUianUt  5  Alb.  Law  J.  204,  which  was  decided  prior  to  any  demand  made 
upon  the  d^endant  in  these  proceedings,  held  that  the  provision  of  tbe  act 
upon  which  this  proceeding  was  founded  was  unctmstitutlonal  and  void. 
The  question,  therefore^  if  whether  or  not,  under  the  law  as  it  was  then 
deemed  to  be,  the  defendant  has  been  guilty  of  any  unreasonable  refusal  to 
comply  with  the  demand  made  upon  bim  in  the  year  1882  for  setting  apart  these 
fundi.  Undoubtedly,  public  officers  who  fail  to  pay  over  money  in  their 
hands  according  to  their  well-defined  and  le^  duty  will  be  charged  with  in- 
terest from  tlie  time  they  should  have  paid  tbe  same.  Superoiaort  t.  Clarke, 
25  Hun,  282.  But  where  such  duty  Is  not  well  defined,  and  where  the  officer 
has  acted  in  good  faith,  and  without  fault  on  his  part  baa  parted  with  the 
moneys,  and  they  have  neither  actually  nor  constructively  earned  any  laoraasa, 
we  think  interest  should  not  be  impraed. 

There  should,  besides,  be  made  another  substantial  deduction,  namely, 
41,999.11,  being  tbe  sum  in  excess  of  the  amount  claimed  in  tbe  petition,  and 
in  excess  of  any  moneys  for  which  the  defendant  could  properly  be  held  ac- 
countable under  tbe  facts  as  disclosed  under  the  amended  answer.  The  sum 
demanded  in  the  petition  was  $427.69.  Tbe  sum  allowed  is  S2,426.85,  as 
stated  in  tbe  final  order.  This  ailditlonal  sum  of  $1,999.11  is  made  up  of 
taxes  collected  from  tlie  railroads  for  town  purposes,  and  which  were  re- 
ceived and  applied  by  the  town  officers  of  such  town  exclusively  to  town 
purposes  ahont  four  years  before  tbe  decision  of  the  court  of  appeals  in 
this  action.  It  stands  as  conceded  in  the  case  that  tbe  town  taxes  of 
the  year  1881,  to  the  amount  of  $24,781.89,  were  received  by  the  town  offi- 
cers of  the  town  of  Sodus  to  whom  they  were  directed  to  be  paid.  Tbe 
town  received  from  the  railroad  companies  $2,018.45,  which  sum  was 
used  by  the  town  for  its  own  purposes.  The  county  of  Wayne  ought  not  to 
be  held  liable  beyond  the  amount  of  money  which  It  bas  actually  received  or 
appropriated.  All  moneys  to  pay  charges  of  the  town,  and  which  were  in 
^t  turned  over  by  tbe  collector  to  the  supervisor,  overseer  of  the  poor,  and 
railroad  commissioners  of  the  town,  ought  not  to  form  a  basis  of  recovery  in 
this  action.  If  the  town  has  received  back  this  money  which  the  railroad 
companies  have  pidd.  it  cannot  complain  of  the  board  of  supervisors  for  not 
putting  it  into  the  sinking  fund. 

Tbe  following  computation  will  show  the  amount  and  proportion  of  taxes 
paid  by  the  railroads  for  exclusively  town  uses,  and  which  tbe  town  has  act- 
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nail/  had  and  used,  and  whlcb  nvrer  in  fact  eame  Into  the  eonnfy  tnasn 
The  flguna  In  the  official  icbednle  of  taxea  of  18B1  i^pear  on  page  195  of  i 
proceedings  of  the  board  of  auperrlBon,  and  am  printed  In  the  caae.  Th 
show  the  speclflo  purpose  for  which  the  taxes,  including  those  received  fr 
Uie  railroiida,  were  expressly  levied  and  appropriated. 
Total  amoant  levied  upon  the  town  of  Sodiu,  $33,686.97,  made  up  as  i 


lows: 

School  tax,   $  2,015  a 

County  tax,          ......  8,566  91 

Stale  tax,   1,962  81 

Town  tax,-  -  26.092  Si 


Total.   •83,686  9 

This  town  tax  of  •26,092.86,  which  the  town  haa  already  leoelTed,  i 
made  up  of  the  fdlowlng  itraas  and  chaigea: 

Town  conUngnit  fund,         -       -        -       -        -  $  2,645  7i 

Beads  and  bridges,   250  0 

Special  town  tax  for  the  railroad  commlsBionen,     -       -  21,966  l! 

Beuaessed  on  town,        .....  09 

Snpervisors*  aodits.    •        -        ....  816  8 

To  reimbmae  county  poor  fund,           ...  4S7  8 


•26.092  8 

It  Is  established  that,  out  of  the  total  •88.686.97  of  the  taxea  collected 
Uie  collector  of  the  town,  there  have  been  paid  to  the  town  offlcua,  for 


use  of  the  town,  the  following  sums: 

To  supervisors,  contingent  fund,  •        •        -        -  •  2.545  7 

To  high,way  commissioners,        *  .     •        .        >           250  0 

To  reassessed  on  town,          -  •        -        •        -           6  9 

To  town  railroad  commissioncn,  ...        21,986  1 


Total,  •24,788  8 

To  this  should  be  added  the  som  of  •816.85  for  saperviflors*  audits 
dutrges  against  the  town,  auilited  by  the  board  of  supervisors  instead  of 
townboivd,  and  the  sum  of  8487.2010  reimburse  the  county  poor  fund,  be 
the  debt  of  the  town  of  Bodus  for  the  care  of  its  town  poor.  These  last  1 
itemscame  into  the  county  treasurer's  hands  byihe  warrant  of  the  board, 
were  paid  out  by  him  for  the  beneflt  of  the  town ;  and  they,  added  to  the  fon 
ing  •24,788.81,  make  op  the  total  of  the  town  tax  as  above,  826.092.86.  I 
proportion  of  the  taxes  levied  upon  the  town  for  a31  purposes  to  those  lei 
upon  the  town  for  its  own  use  is  the  propoitlon  of  the  total  taxes  paid  by 
railroads  to  the  part  thereof  paid  for  town -purposes.  By  computaUoi 
shows  that,  out  of  the  82,602.09  paid  by  the  two  railroads  as  taxea  leviei 
1881,  the  town  received,  (not  the  county.)  and  applied  to  its  own  use, 
sum  of  82.018.45.  These  taxes  should  be  deducted  from  the  sum  for  wl 
the  defendant  is  held  liable  for  the  final  order  appealed  from.  The  ooa 
judge,  however,  has  allowed  •19.84  thereof  paid  by  the  railroads  as  road  ta: 
so  that  the  actual  deduction  should  be  •1.999.11.  Deducting  this  amo 
from  the  •2,420.85,  there  remained  the  sum  of  •427.74,  for  which  the  deft 
ant  is  liable,  being  Ave  cents  more  than  is  demanded  in  the  petition.  1 
alight  discrepancy  arises  from  tiie  fact  that  the  petitioner  bos  given  the  cou 
er«lit,  as  the  sum  received  from  the  railroad  companies,  for  •2,018.50,  w 
it  should  have  been  •2,018.45. 

We  know  of  no  reason  why  the  foregoing  basis  of  computation  and  pri 
pie  of  liability  should  not  apply  to  this  petitioner.  It  is  b>ue  that  the  respi 
ent  is  not  the  town  of  Sodus,  but  only  one  of  its  inhabitants  and  tax-pa; 
His  right,  howaver,  to  bring  this  action.  Is  derived  from  Ukc  fact  Uiat  ui 
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eertaln  dreumBtaneeB  a  Ux-wyw  Is  penniUed  to  place  himself  In  the  plaee 
and  stead  of  the  municipal  bodj,  and  daim  for  snch  municipality  a  restonh 
tjoo  of  its  funds.  He  represents  and  speaks  fortlu  town,  bnt  his  rights  ean- 
n^  be  greater  than  those  of  the  town.  The  town,  having  received  and  used 
!<»  proper  town  purposes  the  moneys  which  ought  to  liave  gone  into  the  sink- 
ing fund,  should  be  deemed  estopped  to  claim  a  repayment  of  such  moneys, 
ettber  directly  or  indirectly.  In  Strough  v.  Supentson,  8  N.  T.  Snno, 
110,  affirmed  In  28  N.  E.  Bep.  552.  and  in  Wood  v.  Bupsrviton^  2  K.  x. 
Supp.  869,  (not  affected  In  this  respect  by  the  decision  of  the  court  oC  appeals,) 
no  elalm  or  recovery  was  had  except  for  the  county  and  state  taxes.  In  HiU 
T.  SAsldon,  8  N.  Y.  Snpp.  899,  (decided  by  this  court,)  the  county  Judge  re- 
fused to  Itod  that  the  taxes  raised  for  town  purposes  were  all  expended  by 
the  town  Itself  for  its  own  purposes,  and  the  case  itself  was  not  dear  and 
spedflo  on  that  queetlim.  while  in  the  case  now  before  ns  the  fact  stands  un- 
disputed that  the  town  of  Sodus  has  had  the  beneOt  of  all  such  moneys.  In 
the  HiU  Ctue  the  petitioner  asked  that  such  moneys,  as  well  as  the  oounty 
and  state  taxee,  be  turned  Into  the  sinking  fund,  while  in  this  case  the  claim 
was  made  for  the  state  and  county  taxes  only.  The  final  order  of  the  county 
Judge  should  be  modifled  In  the  particulars  mentioned,  and  as  so  modified 
affirmed,  bnt  without  costs  of  either  party  on  thta  appeal. 

OcatLBTT,  J.,  concurs  in  rasolt.  Bwiobt,  F.  J.«  not  voting* 


Cabb  e.  Hurr  et  ol. 
(Supreme  Court,  General  Term,  Fifth  DepartmetU.  June  SO,  IMl) 

SVABDtAH  UTD  WARD— AOTIOir  IN  NAMX  OV  OdAIWIAH. 

Where  an  action  Is  broogbt  by  a  general  gnatdlait  In  Ua  own  uaiue,  aa  gnanUao 
for  the  infant  named,  and  the  recovery  was  for  the  infant's  sole  benefit,  ue  Is  es- 
topped, on  coming  of  age,  from  salng  on  the  Bame  oanse  of  aotloo,  tboogh  nnder 
CodeClvU  Proo.  N.  Y.  {|4e8.40d,  and  1^  the  better  practloe  reviiTSa  tSe  aottmi 
to  be  brought  In  the  infant'*  name  by  a  gnazdian  ad  Utim. 

Appeal  from  special  term,  Monroe  county. 

Soit  by  Louisa  Carr  against  David  C.  Huff  and  others.  The  court  bdow 
dismissed  the  complaint,  from  which  plaintiff  appealed. 

Argued  before  Dwioht,  P.  J.,  and  Maoombbb  and  Coblbtt,  JJ. 

George  2>.  Forsyth,  for  appelluit.  i>.  B,  3eaoft  and  Ar^hwr  S,  ftufhai^miid, 
for  respondents. 

Macohbeb,  J.  The  plaintiff,  having  attained  her  majority  on  the  28d  day 
of  April,  1889,  brought  this  action  to  charge  certain  lands,  particularly  de- 
scribed in  the  complaint,  with  the  payment  of  a  legacy  of  $2,000  given  to  her 
by  the  will  of  her  father,  William  G.  Huff,  who  died  in  the  town  of  Gates, 
Monroe  county,  N.  Y.,  January  14,  1879,  leaving  a  last  will  and  testament 
bearing  date  three  days  before  his  death,  and  wliicb  was  subsequently  duly 
probated  In  the  surrogate's  court  of  Monroe  county.  By  this  will  the  plain- 
tiff was  bequeathed  the  sum  of  $2,000,  and  the  defendant  David  C.  Haff  was 
appointed  not  only  the  executor  thereof,  but  also  the  testamentary  guardian 
of  the  plaintiff.  The  testator  died  seised  in  fee  of  8  acres  of  land  in  Qates,  an 
undivided  ninth  part  of  54  acres,  an  undivided  one-half  of  Si^  acres,  and  an  on. 
divided  one-half  of  a  G-acre  parcel  in  the  town  of  Chili.  In  the  month  of  Jan- 
uary, 1880.  the  defendant  David  C.  Huff  brought  an  action  in  the  court  Indl- 
vidoally,  and  as  executor,  and  also  as  testamentary  guardian  of  this  plaintiff, 
for  the  purpose,  among  other  things,  of  charging  the  lien  of  the  plaintiff's 
legacy  upon  the  real  estate  of  the  testator,  and  procuring  a  sale  of  the  lands 
owned  by  him  at  the  time  of  bis  death.  This  resulted  In  a  Judgment,  In  De> 
cember  td  that  year,  adjudging  tliat  this  plaintiff  had  a  lien  apoD  the  real  es- 
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tate  for  the  payment  of  such  legacy,  and  directing  a  aale  thereof;  upon  w 
sale,  which  was  thereafter  had.  the  net  sum  of  $1,023.51  was  realized 
plicablfl  to  the  payment  of  such  legacy,  and  was  put  into  a  mortgage  ol 
purchaser  of  a  portion  of  the  premises,  with  directions  by  the  court  that  I 
dep<»ited  with  the  surri^te  of  Monroe  county  to  await  the  coming  of 
this  pluintiie. 

The  case  is  silent  as  to  what  has  been  done  with  the  income  of  this  sect 
from  1880  unlil  the  beginning  of  this  action.  There  Is  nothing,  howeve 
show  tliat  the  plaintiff  has,  ainoe  she  attained  her  majority,  estopped  be 
from  making  the  claim  now  set  up  by  her  In  this  action  by  having  reoe 
the  proceeds  of  sucli  sale  so  procured  in  the  action  of  David  C.  Huff.  Un 
therefore,  she  is  bound  by  tlie  judgment  procured  In  the  suit  of  David  G.  £ 
instituted  in  her  behalf  by  him,  as  testamentary  guardian,  her  right  to  rec( 
in  whole  or  in  part,  in  this  action  is  Indisputable.  Yeiy  little  need  be  sai 
touching  the  three  acres  of  land  in  the  town  6t  Gates  above  mentioned 
oause  whatever  dalm  the  plaintiff  may  have  had  therein  was  entirely  e] 
guished  by  the  foreclosure  of  the  Crittenden  mortgage,  in  which  action 
plaintiff  was  made  a  party,  and  was  properly  represented  therein  by  a  gu 
Un  ad  litetn,  duly  appointed.  In  respect  to  the  other  lands  mentioned  ii 
complaint,  the  plaintiOCs  rights  have  not  been  foreclosed,  except  as  al 
mentioned,  1^  the  action  of  David  C.  Huff.  The  argument  of  counsel 
the  appelhuit  la  that  the  action  of  David  C.  Hufl,  although  he  was  the  U 
mentary  guardian  of  this  plaintiff,  was  not  a  bar  to  the  maintenanoe  of 
action,  for  the  reason  ^t  the  plaintiff  herein  was  not  represented  In  i 
action  by  a  guardian  ad  litem  or  otherwise  than  hj  David  G.  Huff,  the  t 
mentary  guardian.  Inasmuch  as  the  action  of  David  C.  Huff,  which  resi 
In  the  above-mentioned  Judgment,  was,  InreaUfy.  for  the  ben«flt  of  this  pi 
tiff,  the  objection  so  msde  by  the  counsel  for  the  appellant  Ii  technical, 
therefore  unsTailing.  nnless  there  Is  some  positive  statute  which  rend  en 
Judgment  so  taken  in  the  year  1880  nugatory.  The  title  of  that  action 
as  follows:  "David  C.  Huff*  and  David  C.  Huff  as  executor  of  the  last 
and  testament  of  William  O.  Haff,  deceased,  and  as  testamentary  gnat 
of  Louisa  Huff,  a  minor,  plaintiff,  against  Ferdinand  Huff  and  otbers." 
recovery  therein  was  solely  for  the  benefit  of  this  plaintiff. 

The  general  rule  now  is,  undoubtedly,  that,  where  an  infant  has  a  rigl 
action,  he  Is  entitled  to  malnt^n  suit  thereon  immediate,  without  de£i 
account  of  infancy;  ftud  that^  before  each  action  is  brought,  a  competent 
responsible  person  must  be  appointed  and  appear  as  guardian,  for  ttie  puri 
of  the  action,  of  such  infUnt  Sections  468.  469.  1686.  Code  Civil  Proc. 
the  case  of  Perkitu  t.  Stimma,  114  N.  Y.  369.  21  X.  S.  Bep.  729.  while 
stated  that  the  theory  of  the  Code  is  that  all  actions  for  an  infant  ahonl 
brought  in  his  own  name  by  a  guardian  ad  litem,  yet  sach  had  not  bf 
fixed  and  unalterable  rule.8oas  wrendernnll  actions  brought  bya  testan 
ary  guardian  designed  solely  for  the  benefit  of  the  Infant,  and  where  li 
apparent  that  the  same  was  brought  directly  in  the  interest  of  such  ini 
In  the  same  case,  at  general  term,  (42  Hun,  520.)  It  was  held  that  the  ai 
was  properly  brought,  but  permission  was  given  to  change  the  same  so 
make  it  distinctly  In  thenaiueof  the  Infant.  In  thecaseof  Coaft/tfir  v.  Jfd 
36  Hun,  157.  it  was  held  that  an  action  brought  by  the  plaintiff,  ag  gei 
guardian  of  one  Sarah  Mahar.  to  recover  one-ltalf  of  the  rent  at  the  prei 
owned  by  the  infant  and  the  defendant  In  that  action,  as  tenants  in  oomi 
was  authorized  and  properly  brought  in  the  name  of  the  general  gnardu 
the  infant.  The  same  principle  is  in  a  negative  way  recognized  by  the  i 
of  Segelken  v.  Meyer,  14  Uun.  593,  and  in  the  same  case  on  iq^peal,  (9 
Y.  473.)  where  it  was  held  that  an  action  to  recover  money  or  personal  | 
erty  belonging  to  an  infant  may  be  brought  in  the  name  A  the  infant  b, 
guardian  <id  litems  although  he  has  a  general  guardian. 
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On  th«  whole,  while  we  agree  that  the  better  practice  If  at  present  to  bring 
■a  actioQ  designed  for  the  protection  or  the  recovery  of  an  Infant's  property 
In  tbe  name  of  the  Infant,  represented  by  a  guardian  appointed  for  the  pur- 
poses  of  tbe  action  in  hand,  yet  an  action  brought  by  the  general  gaardlan 
where,  by  the  title  and  the  averments  in  the  complaint,  it  is  plain  to  see  that 
tbe  same  la  solely  in  behalf  of  tbe  Infant,  and  where  the  recovery  is  for  hia 
benefit*  la,  in  the  atjseuce  of  fraud  or  collusion,  binding  upon  tbe  infant.  By 
tbe  statute,  2  Bev.  St.  p.  150,  g  8,  tbe  guardian  is  required  to  take  the  custody 
and  management  of  tbe  personal  estateof  the  minor,  togethtsr  with  the  profita 
of  his  real  estate,  and  is  authorized  to  bring  such  action  In  relation  thereto 
as  guardian  ia  socage  might  by  law.  We  perceive  in  tbe  provisions  of  the 
Code  no  language  which  works  a  repeal  of  this  statute,  and  consequently  the 
same  must  be  deemed  in  force,  although,  as  above  stated,  under  tbe  general 
scope  and  purpose  of  the  Code  of  Civil  Procedure,  an  infant  should  be  repre- 
sented by  a  person  specially  designated  by  the  court  or  judge  to  take  care  of 
his  interests  in  each  particular  action.  The  jodgment  i^pealed  from  should 
be  afflimed.  with  costs.  All  concur. 


KiNoeroH  e.  Kooh. 

(An^renM  Court,  Oentral  T«rm,  FSfA  Dvpartmrnt.  Jme  10, 1B80.) 

Amevmirr  ro>  BnrmT  ov  Cbhditobs— Turorrr. 

A  debtor  prepared  and  placed  la  the  hatidB  of  his  attorney,  who  was  defeodlnga 
salt  against  him,  an  assignment  for  the  benefit  of  creditors.  On  tbe  day  of  tbe 
Mai  the  debtor  instracted  tbe  attorney  that  he  ahoold  not  deliver  the  instmineat 
thatmomtnft.  No  sttbseqoeat  direotions  were  given,  and  there  was  no  evidenee 
of  aiqr  dlreoUona  having  been  given  to  deliver  the  initrument  at  aay  partioolar 
tbne.  After  Judgment  was  entered  Id  the  salt  against  the  debtor,  the  attorney, 
wUhoot  consultation  with  the  oUent,  delivered  the  assignment  to  the  as^gnee. 
JS;^  tiiat  the  auignmeot  never  became  effective  as  against  oreditoia. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  L.  Kingston,  assignee,  etc.,  against  Harriet  X.  Koch,  ad*- 
ministratrix,  etc  Judgment  was  given  dismissing  tbe  complaint  upon  the 
merits,  and  plaintlfF  appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Haoohber  and  Coblrtt,  JJ. 

Samond  J,  Phmlji,  for  appellant.  Bewofd  A.  Bimam,  txa  reepondent 

Hacqhbkb,  J.  The  plaintiff,  as  assignee  for  the  benefit  of  the  creditors  of 
one  George  Southwick,  brought  this  action  to  recover  the  value  of  certain 
property  which  be  claimed  under  such  assignment,  and  which  bad  beenseized 
by  the  defendant's  intestate^  as  sheriff  of  Erie  county,  under  a  judgment  aud 
execution  issued  against  the  assignor  in  behalf  of  one  Hougbtaling.  The  ao> 
tion  of  Hooghtaling  was  begun  in  tbe  municipal  court  of  Buffalo,  November 
28,  1884.  and  tbe  summons  therein  was  made  returnable  at  10  o'clock  a.  u. 
on  tbe  5tti  day  of  December  of  that  year.  An  unverified  answer  was  at* 
tempted  to  be  filed  1^  the  defendant  in  that  action,  but  the  same  was  finally 
rejected,  but  such  effort  resulted  In  a  delay  in  the  proceedings  of  a  few  hours. 
Early  in  tJie  afternoon,  however,  a  judgment  was  taken,  a  transcript  was  im- 
mediately issued  and  filed  wltb  the  clerk  of  Erie  county,  and  at  10  minutes 
past  3  o'clock  of  that  day  an  execution  was  delivered  to  the  aheriff.  A  levy 
was  actually  made  upon  the  property  In  question  on  tlie  8tli  day  of  December, 
1884.  The  debtor,  Southwick,  bad  prepared  and  bad  signed  and  placed  in 
the  hands  of  bis  attorney,  prior  to  the  entry  of  sucb  judgment  against  him, 
tbe  general  assignment  for  tbe  benefit  of  creditors  under  which  the  plaintiff 
claims.  This  instrument  was  put  Into  the  safe  of  the  attorney,  and  there  re- 
mained until  the  judgment  above  mentioned  was  procnred,  when  the  attor- 
ney, who  had  been  defending  tbe  case  in  the  municipal  court,  went  hurriedly 
to  Jiis  office,  and,  without  any  further  communication  with  tbe  assignor,  Utak 
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Uw  aBslgnment  from  the  aafe.  and  gave  It  to  the  plaintiff,  the  assignee  the 
In  named.  We  are  of  the  opinion  tbat  this  aBSignment  never  became  effect! 
as  against  creditors.  "When  the  assignor  executed  tiie  same  ha  had  no 
tention  of  baving  it  delivered  as  au  effective  instrument,  bat  Intended  i 
same  to  be  used  onlj  as  a  shield,  in  case  of  necessity.  The  last  positive 
structions  which  the  case  shows  that  the  assignor  made  to  hts  attorney  wi 
to  the  effect  tliat  he  should  not  deliver  that  instrument  In  the  morning  of  1 
day  above  mentioned.  There  is  no  evidence  of  any  instruction  thatbesfaoi 
deliver  it  at  a  particular  time,  or  in  any  particular  event,  though  it  is  a  f 
inference  that  the  same  was  designed  to  be  delivered  or  withheld  from  del 
ery  according  to  the  course  pursued  in  the  action  in  the  municipal  cou 
There  is  no  evidence  of  any  subsequent  direction  of  the  assignor  to  the  att 
ney  to  deliver  the  instrument  to  the  assignee.  The  assignor  kept  within 
own  control,  save  as  above-mentioned,  the  entire  matter.  Southwlck  pi 
sued  his  business  as  theretofore,  without  any  change,  and  as  though  the 
strument  that  be  liad  executed  was  not  outstanding.  It  was,  in  ract»  a  p 
visional  execution  of  a  general  assignment,  not  to  become  operative  uc 
further  orders  had  been  given  to  the  attorney.  There  was  therefore  reser^ 
to  the  assignor  the  right  to  withhold  the  delivery  of  the  assignment,  and  i 
right  to  revoke  it  and  render  it  void.  Until  delivery,  an  assignment  i 
nullity,  and  unless  the  assignor  has.  by  his  acts,  authorized  a  delivery,  i 
instrument  Is  inoperative.  Reichenbach  v,  Winkhaus,  67  How.  Pr.  5 
McUhargy  v.  CTutmbers,  23  N.  E.  Bep.  1144;  Chapin  v.  Thompttm,  89 
Y.  270.  The  referee  has  found  as  a  fact  that  the  assignment  was  made 
the  purpose  of  defrauding  creditors,  and  particularly  creditor  Houghtalii 
and  is  therefore  void.  This  conclusion  is  abundant^  sustained  by  the  e 
dence,  and  is  fortiSed  by  the  following  authorities,  which  show  that  it  is  i 
the  intent  of  the  assignee*  but  rather  the  intent  of  the  assignor,  before  i 
delivery  of  the  assignment,  which  is  to  govern:  Cuyler  v.  MeCarinefft  40 
Y,  221;  Talcott  v.  Ha$s,  31  Han.  282.  The  Judgment  should  be  afflrm 
with  costs.  All  concur. 


OlBHBHT  0.  BUBTU  0t  oL 
{Supreme  Court,  General  Term,  Second  Dtpartmgnt.  Uaj  13, 1880.) 
Appeal  from  special  term.  Kings  county. 

Foreclosure  by  Amelia  P.  Clement  against  Nathaniel  W.  Burtis  and  iSi 
L.  Burtis,  his  wife.  At  the  sale,  Edward  J.  O'Flyn  became  the  purcbaa 
but  subsequently  refased  to  complete  the  pnrchaae  because  one  of  thedeedi 
the  chain  of  title  contained  the  following  clause:  "Upon  the  express  oi 
dition,  nevertheless,  that  the  said  party  of  the  second  part,  his  heirs  or  asslg 
shall  not  at  any  time  or  times  hereafter  erect,  place,  or  permit,  or  suffer  to 
erected,  placed,  or  put,  or  remain  In  or  upon  the  said  premises,  or  any  part 
parcel  thereof,  any  building  or  erection,  or  carry  on  any  buslnees,  which  sh 
or  may  cause  or  become  a  nnisance  to  others  owning  lands  or  oontlguc 
thereto."  Plaintiff's  motion  to  compel  O'Flyn  to  complete  hia  purchase  i 
granted,  and  O'Flyn  appeals. 

Argaed  before  Babnabd,  P.  J.,  and  Dyehan,  J. 

H,  C  Conrady,  for  appellant   B,  C.  M.  Iriffrahamt  for  le^ndent. 

Nof^ion.   Oidw  affirmed,  with  costs. 


Adams  e.  Spsblhak. 
(SuprmiM  Comt,  OmertU  Tarm,  Fifth  DtpartmmL  June  90,  UBO.) 
4niAi)HimTT— LavT. 

Code  ClvU  Proe.  H.  T.  |  Ott,  rabd.  a,  direoUng  that  a  copy  of  a  warrant  of  atta 
sunt,  and  the  afBdavlt  upon  whioh  it  was  granted,  sfaaU  be  delivered  without  de 
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to  the  Mnou  from  whose  poiseealon  the  propeitr  li  takeo,  la  dlreotoir  merely: 
ud  s  tailDre  to  comply  therewith  1«  »  mere  Irregalaritr,  which  will  not  of  iteelf 
lonUdate  a  levy.  Followliiff  Adanu  v.  SpeeMwm, »  Hun,  86. 

Appeal  from  circuit  court,  YHtes  county. 

Action  by  Isaac  M.  Adams  against  Charles  M.  Speelman.  Flalntlfl  ap- 
peals from  an  order  denying  his  motion  for  a  new  trial  made  on  the  mlnutee 
of  the  court. 

Argued  before  Dwioht.  F.  J.,  and  Maoombeb  and  Gokubtt.  JJ. 
Wmiam  T.  Morris,  for  appellant.   John  Z*.  Snox,  for  respondent 

Maoohbhr*  J.  This  acllon  was  brought  to  reoorer  damages  ttx  tba 
wron^ul  taking  and  detention  of  certain  personal  propetbr,  oonslstlng  tUt 
two  colts  three  yean  <^  age,  one  set  of  double  harness,  a  yose  of  oxen,  and 
one  [uir  of  bob  sle^hs.  The  answer  JastlQes  the  taking  and  wlthbc^lng  of 
ioeh  property  by  virtue  of  a  levy  under  attaefaments  against  the  proper^  of 
one  ^ny  Ad^mff,  the  fathw  of  the  plaintiff,  and  one  John  Adams,  sued  out 
at  the  instance  oC  the  First  National  Bank  of  Fenn  Yan,  and  that  such  prop- 
oly  was  then  owned  by  the  defendants  in  that  action,  and  not  bgr  this  plain- 
tiff. Cta  the  first  blal  of  this  action,  the  orders  of  attachments,  by  whl<A 
the  defendant  elalmed  to  hare  levied  upon  the  property,  wwe  exdnded  l^the 
court  On  appeal  from  an  order  denying  the  defendapt*B  motion  for  a  new 
trial,  this  oonrt  held  (89  Hun,  85)  that  the  levy  under  the  warranta  of  at> 
taohment  was  snfflcient  under  subdivision  2.  §649.  of  the  Code  of  Civil  Frooed- 
ore;  and  that  the  dlrecticm  of  tlu  Code  that  a  dSlvery  of  a  copy  of  a  warrant,  and 
the  affidavits  upon  which  it  was  granted,  should  be  made  without  delay  to  the 
person  from  whose  poesesslon  the  property  was  takeo,  was  directory  only*  and 
a  failure  to  comply  therewith  was  a  mere  Irregularity,  whi^  did  not  destroy 
the  effect  of  a  levy.  If  otherwise  valid.  The  question  thwe  decided  luu  been 
again  reargued  in  the  briefo.  but  we  must  adhere  to  the  former  conclusion  (rf 
this  court  thereupon.  Upon  the  trial  which  we  are  now  called  upon  to  review, 
there  was  presented  a  question  of  fact  for  the  consideration  of  the  jury,  and 
tbeir  detennination  of  It  appears  to  have  been  well  sustained  h7  the  evidence. 
We  have  examined  In  detail  the  several  exceptions  taken  by  the  plaintiff  dur- 
ing the  trial,  but  find  in  them  nothing  which  goes  to  the  merits  of  the  case, 
or  whidi  would  warrant  the  court  in  granting  a  new  trlaL  The  order  ap- 
pealed fmn  sboold  be  affirmed,  with  coats.   All  ooneur. 


Smith  v.  Shxbzdav. 

iOvpmnt  Court,  General  Term,  Fifth  Department.  Jose  90.  UQOl) 

Mum  Ain>  BixvAitT— CoKimor  ot  Hisiko— Etidihob. 

In  M  action  for  wagei,  where  plalntUE  relies  od  «  eontraot  of  MrlDg  at  ourent 
warn,  and  defendant  aeta  up  a  contract  by  which  be  was  to  glTe  plaintUt  luoh 
MmpeDaatlon  aa  he  should  see  ilt,  evldnue  as  to  any  costom  in  aefendaat's  nelffh- 
bortiood  with  rc«afd  to  hiring  plaintifl  waa  property  exelnded. 

A{»peal  from  Seneca  county  court. 

Afltion  by  Henry  Smith  against  Norman  Sheridan.  A  Judgment  entered 
OD  a  verdict  in  the  Justice's  court  In  favor  of  plaintiff  was  attlrmed  by  ttie 
ooun^  court,  and  defendant  appeals. 

Argued  before  Bwigqt,  F.  J.,  and  Maoohbsb  and  OoBzmr,  JJ. 

John  M.  Barrett,  for  appellant  Riohofd  Q,  MUUr,  Ua  respondent 

Maoombbr,  J.  This  action,  which  was  brought  to  recover  for  wages  un- 
der a  contract  of  hiring,  was  tried  before  a  justice  of  the  peace  and  a  jury, 
and  resnlted  in  favor  uf  the  plaintiff.  The  judgment  entered  upon  such  ver- 
dict having  been  affirmed  by  the  county  court,  an  appeal  was  taken  by  the 
defendant  to  this  court   The  proposition  relied  upon  to  sustain  this  appeal 
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is  that  the  justice  erred  In  excluding  evidence  offered  In  behalf  of  the  defend 
ant.  The  plaintiff  relied  upon  anafflrmativecontractof  hiringatcnrrent  wages 
Thedefendantt  under  a  general  denial,  set  up  adifferent  contract,  namely,  tba 
the  plaintiff  was  to  work  for  such  compenaatlon  as  the  defendant  saw  flt  t 
make  to  hltn.  This  Issue  presented  a  question  of  fact  for  the  jurj.  and  thei 
determination  must  be  deemed  to  be  conclusive  upon  the  rights  of  the  pai 
ties,  unless  the  exclusion  of  the  evidence  above  mentioned  is  error  for  whid 
the  Judgment  should  be  reversed.  Upon  the  question  of  quantum  meruit 
many  witnesses  were  examined,  a  large  majority  of  whom  gave  evidene 
which  clearly  sustained  the  sum  awarded  the  plaititiff  as  compensation  fo 
bis  labor.  The  question  propounded  to  the  witness  Lambert,  namely.  "  Wha 
was  the  custom  with  regard  to  hiring  the  plaintiff  in  your  neig&borhoodf ' 
was  clearly  irrelevant  to  any  issne  presented  by  the  pleadings  or  the  proof 
An  answer  to  it  would  not  have  diminished  the  force  of  the  evidence  estaUishtni 
the  contract  as  claimed  by  the  plaintiff,  nor  wunld  it  have  snpportcd  ttie  dain 
made  by  the  defendant.  Both  parties  relied  upon  a  spedal  contract,  but  dif 
fared  as  to  the  terms  of  such  contract.  Under  these  circumstances,  wbai 
the  plaintiff  had  received  in  the  neighborhood,  if  such,  indeed,  was  whatwa 
designed  to  bring  out  by  the  question,  when  working  withont  a  special  con 
tract,  was  wholly  irrelevant,  and  was  properly  excluded  \xy  the  justice. 
Judgment  appealed  from  should  be  affirmed,  with  ooets.  All  eoncnr. 


WASHBunN  V.  National  Aoo.  800. 
(Supreme  Court,  QeneroX  I^erm.  FifQk  Dtparimmt.  June  10^  1800;^ 

1.  Livi  iNaoKAHOB-— Suioma— BvmsxoB. 

Id  an  action  on  a  life  insnranoe  certificate,  wfalch  prohibited  a  reoovery  for  deatl 
of  the  aaanred  caaaed  by  anlcide,  it  appeared  tbat  asanred's  dead  body  was  fonw 
near  a  highway,  in  a  oleared  apaoe  aurronnded  by  aaderbmsti,  with  a  ballet  holi 
through  tbebackof  Ua  head.  The  bullet  bad  entered  his  bead  IHlaohea  back  o 
bis  right  ear,  and  passed  apward  towards  hla  left  «y«.  He  was  31  yeara  of  age 
tamperate,  cbenfai,  induatnoas,  and  boaeat,  was  on  good  feeims  with  all  membw 
Of  Us  famlhr,  and  bad  given  them  a  portion  of  blaearalnga.  Ha  bad  baemoat  a 
•mplOTmeni  for  a  whUe,  and  about  a  vreek  before  tds  body  was  found  told  hla  mu 
enta  that  be  was  going  away.  When  found,  hla  right  luuid  was  lying  by  bia  ud< 
QQCllQched,  and  a  revolver  vrlth  one  chamber  empty  lay  between  bda  lags.  Tta 
bnllet  in  bis  bead  waa  of  the  aame  oaUber  aa  this  revolver.  Therswaa  no  avldeno 
of  a  Btruggle.  Five  oentSt  a  silver  watob,  a  neclc-tie  pin,  and  a  reoe^t  for  paymea 
of  premium  to  defendant  were  found  on  his  person.  One  wltneas  teatifled  ttaiat  tb 
hair  on  the  back  of  bis  head  waa  aloged,  but  this  waa  denied,  and  it  waa  abown  thi 
Insanity  bad  never  existed  In  his  family.  No  motive  for  committing  auidde  wa 
shown.   Held,  that  whether  he  had  oommitted  aoicide  was  a  question  for  the  fnrj 

&  SaHB— BXPBXT  £vn>BNOB. 

Testimony  of  a  physician  that,  in  eases  of  instantaneous  death,  thara  la  an  Iz 
voluntary  and  Immediate  rigidity  of  the  muscles,  wbioh  would  have  oatiaed  th 
band  to  ding  to  the  revolver,  ana  rendered  It  impossible  for  deoeaaad  to  piaoa  tb 
revolver  between  bia  lege  after  shooting  himself,  wss  sdmlssiUSh 

Appeal  from  circuit  court,  Cattaraugus  connty. 

Argued  twfore  Dwiqht,  P.  J.,  and  Macomber  and  Corlbtt.  JJ. 

C.  J7.  DaoUt  for  appellant.   Stephen  W,  Colliiia,  for  respondent. 

Haooubbb,  3.  This  action  is  brooght  to  recover  of  the  defendant,  whId 
IS  a  life  and  accident  insurance  company,  organized  upon  the  eo-operatlre  a 
assessment  plan,  the  sum  of  (5,000,  In  pursuance  of  a  certificate  of  membei 
•hip  Issued  to  one  Charies  S.  Washburn,  of  Carlton.  Y.,  for  the  beneBt  c 
the  pItUntlff,  who  is  the  father  of  the  assured.  The  policy  was  issued  on  th 
8d  day  of  Xovember,  1886.  On  tlie  5th  day  of  November,  1887.  In  the  vidn 
of  Goopeistown,  Fa.,  near  a  highway,  in  the  center  ot  a  deared  space 
whldi  WM  surrounded  1^  underbrush,  uie  body  of  the  assured  wts  foum 
with  a  bullet  hole  through  the  back  of  his  head,  which  had  oaosed  bia  death 
The  bullet  entered  the  unll  aA  inch  and  a  hidf  Inck  of  the  r^ght  car,  an 
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paned  Uiroagh  the  brain,  and  Itaooarae  inclineil  a  Itttle  upward  and  forward, 
nearly  in  the  direcUoD  of  the  left  eye.  The  deceased  was  21  years  of  age,  and 
for  a  while,  and  Immediately  preceding  bis  death,  was  out  of  employment. 
He  had  previously,  however,  been  engaged  as  a  salesman  and  book-keeper  In 
a  country  dry-goods  store  at  West  Branch,  Y.  He  whs  shown  to  have 
been  a  young  man  of  temperate  habits,  no  evil  associations,  of  a  cheerful  dis- 
position, ladustrious,  and  honest.  He  was  on  the  best  of  terms  with  all 
members  of  bis  fiimily,  and  had  given,  at  times,  a  portion  of  his  earnings  to 
his  mother  and  his  sister.  After  leaving  his  euiployment  he  notified  his 
father  and  mother  that  be  was  going  away,  but  did  not  tell  them  whither  be 
was  going.  This  was  one  week  before  his  body  was  discovered.  When  found, 
his  right  hand  was  lying  by  hla  right  side  unclinched,  and  between  his  legs 
lay  a  thirty-two  caliber  revolver  with  one  chamber  empty.  The  bullet  found 
In  his  head  correspontled  to  the  caliber  of  the  revolver.  There  was  no  evi- 
dence of  a  stru^le,  his  clothes  being  free  from  dirt;  his  hat  was  placed  a  lit- 
tle to  one  side  of  him.  The  sum  of  five  cents  only  was  found  upon  his  per^ 
son,  together  with  a  receipt  of  payment  of  a  premium  to  the  defendant,  a 
■Uver  watoh.  and  a  neck-tie  pin  made  of  a  dollar  gold  piece.  At  the  close  of 
the  evidence,  the  learned  Judge  at  the  eircuitdirected  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  evidence,  as  viewed  by  him,  conclusively  estab- 
lished the  fact  that  the  deceased  died  by  his  own  hand,  and  that  the  payee  of 
tlie  policy  could  not  recover  thereon;  for  by  Its  terms  no  recovery  could  be 
had  in  case  of  suicide  by  the  assured,  whether  sane  or  Insane.  This  is  Che  only 
question  before  us  upon  the  merits  of  the  case. 

We  are  of  the  opinion,  under  all  the  circumstances  attending  the  case,  that 
the  learned  judge  erred  in  withdrawing  the  consideration  of  the  facts  from 
the  jury.  The  evidence  was  not  alt(^ther  un contradictory.  One  witness 
testified  that  there  were  marks  of  singeing  of  the  hair  on  the  back  of  the  head, 
indicating  that  the  revolver  was  placed  close  to  the  skull  when  tired.  An- 
other witness,  the  undertaker,  tesLi&ed  that  he  examined  particularly  to  see 
in  regard  thereto,  and  found  no  marks  of  singeing  of  the  bair  by  gunpowder 
or  otherwise.  It  was  also  shown  that  insanity  had  never  existed  in  the  fam- 
ily of  the  deceased,  either  upon  his  father's  or  mother's  side.  This  fact  dis- 
tinguishes this  case  from  that  of  De  Qogorza  v.  InauTanee  Co.,  65  N;  Y.  282. 
There  was  no  motive  shown  why  be  should  take  his  own  life.  He  had  had 
no  trouble  with  hisemployers,  nor  with  any  other  person.  They  had  paid  bim 
fair  wages,  and  be  was  well  liked  by  them.  It  Is  contended  on  'the  part  of 
the  defendant  that  the  location  of  the  wound  and  attitude  of  the  body  indi- 
cated suicide,  and  it  Is  urged  with  equal  force,  on  the  other  side,  that  the  same 
matters  indicated  the  contrary.  We  think  the  inference  to  be  drawn  from 
all  of  the  evidence  was  one  of  fact,  and  that  the  case  did  not  present  a  ques- 
tion of  law,  arising,  as  was  supposed  by  the  learned  judge  at  ttie  circuit,  upon 
undisputed  facts.  The  presumption  of  law  is  against  the  assumption  of  sui- 
cide, where  It  appears  that  a  violent  death  was  the  result  eitlier  of  accidental 
injuries  or  a  suicidal  act.   Mallory  v.  Insurance  Co.t  47  K.  Y.  52. 

It  wu  purely  the  province  of  the  jury  to  interpret  the  facts,  and  to  pro- 
nounce the  conclusion  thereon.  Undoubtedly  different  inferences  may  be 
dmwn  from  such  evidence,  but  this  does  not  make  the  case  one  for  the  interposi- 
tion of  the  eoart  against  the  province  of  the  jury.  If  the  conclusion  from 
all  of  Um  facts  la  doubtf  uU  It  la  error  for  the  court  to  dispose  of  the  same  as  a 
question  of  law.  Powell  t.  PoweU,  71  K.  Y.  71;  Selton  ^.Baxter,  58  N.  T. 
411.  In  the  caaa  of  JntaronM  Co.  v.  MoConkey,  127  U.  S.  661,  8  Sup. 
Ct.  Bep.  1360>  the  provision  in  the  policy  was  substantiany  the  same  as  in 
lliis  one.  namely^  an  insnmnoe  against  death  from  external,  violent,  and  ac- 
cidental means,  and  on  which  no  recovery  eoald  be  had  In  case  of  solelde  by 
the  assured,  whether  he  was  sane  or  Insane.  It  was  held  that  death  from  ex- 
ternal violenOB^  shown  by  proof  of  a  pistol  shot  through  the  heart  of  tha  do- 
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ceased,  raised  a  question  of  salcide  or  accident  for  the  jarj.  In  thid;  eue, 
however,  the  qaestlon  was  one,  apparently,  not  of  suicide  or  accidental  ahoot- 
ing,  but  of  suicide  or  murder.  And  it  is  contended  by  the  learned  counsel 
for  the  respondent  that,  under  the  terms  of  the  policy  before  ns,  if  the  de- 
ceased was  murdered,  he  cannot  recover;  for  the  provision  of  the  poli^  is 
that,  in  case  of  "intentional  injuries  inflicted  by  the  insured,  or  other  person, 
*  *  *  no  recovery  can  be  had."  The  evidence  disclosed  by  tlie  printed 
case  does  not,  in  our  judgment,  call  upon  us  to  express  any  opinion  as  to  tbo 
right  of  the  plaintiff  to  recover  in  the  case  of  the  actual  murder  of  the  son. 
The  case  of  the  plaintift  upon  the  question  of  suicide  was  sought  to  be 
strengthened  by  an  offer  of  testimony  by  a  physician  to  tbe  effect  that,  in 
cases  of  instantaneous  death,  as  this  was  claimed  to  be,  there  is  an  involun- 
tary and  immediate  rigidity  of  the  mnscles  which  wonld  cause  the  hand  to 
ding  to  the  revolver;  rendering  it  impossible  for  the  deceased,  if  be  was  a 
suicide,  to  place  the  weapon  between  his  legs  after  tbe  shooting.  Tbis  was 
objected  to,  and  the  objection  sustained,  to  which  an  exception  was  taken. 
This  evidence  was  within  the  realm  of  expert  testimony,  and  should  have  been 
admitted.  BygUr  t.  People*  56  N.  Y.  6^.  The  order  appealed  from  should 
be  revecaedt  Mid  a  new  trial  granted,  with  costs  to  the  pUintiiC  to  abide  tbe 
•rant. 

CoRLETT,  J.,  concurs.  BwiQHT,  p.  J.,  eoncars  on  ground  woondlf  aUtad 
In  the  opinion. 


Abthub  et  tU.  V.  WBiaHT  dL 
(Supreme  Court,  General  Term,  FifO^  Department.  Juaa  SO,  180Ql) 

L  BaUE— DaLIVEBT, 

A  shipment  of  wbeat  on  Jane  18tb  Is  not  a  oompltance  with  aoontraofc  entered la- 
to  on  May  astb,  wUoh  calls  for  tba  delivery  of  the  wheat  at  a  oertalo  place  *'as  aooa 
as  pMsHue"  by  lake  transportation,  tboogh  vessels  for  transportation  are  dUBcoIt 
to  obtain,  where  tiie  nsnal  time  of  lake  transportatloo  Is  six  dagv,  and  bnt  a  few 
boars  are  required  to  load  tbe  wheat  for  shipment,  and  where  ue  sellers  knew  at 
ttie  time  of  making  the  contract  that  vessel-room  was  difficult  to  obtain,  and  shipped 
wheat  to  third  persons  between  tbe  date  of  the  contract  and  tiw  data  of  shipment, 
some  of  It  being  on  other  oontraota  made  after  that  la  quesUm. 
IL  AwAT^nwr^Mr— Wa»mt.«mi  Ebbob. 

Brror  in  exdudlng  testimony  on  diteot  ezamlnation  of  a  witness  la  eozed  lAan 
he  states  the  ^ts  oalled  for  on  his  cross-examination. 

Ezceirfions  from  circnit  court,  Erie  oonnty. 

Action  by  Charlea  H.  Arthur  and  others  against  Alfred  P.  Wright  and 
others.  The  complaint  was  dismissed,  and  pbiinlifls  move  tm  a  new  trial  on 
exceptions,  which  motion  is  heard  at  the  general  term  in  the  flist  instance. 

Argned  before  DwiaHT,  P.  J.,  and  Macn>mbbb  and  Coblbtt,  JJ. 
C.  Day,  for  plaintiffs.   Frank  Bnmdage,  for  defendants. 

Macohbbr,  J.  Counsel  for  the  respective  parties  atttie  close  of  tiie  evi- 
dence Hsked  the  court  to  withdraw  the  case  from  the  consUeratlonof  tbe  jury 
and  to  direct  a  verdict.  The  only  question,  therefore,  is  whether,  upon  any 
reaaonable  view  which  may  be  talien  of  tlte  facta  of  the  ease,  the  jadgment 
can  be  sustaioed.  If  there  be  contradictory  evidence,  or  if  Cfmtznry  infei^ 
ences  can  be  drawn  reasonably  from  ibe  uncontradicted  foots,  we  must  as- 
sume that  the  version  thereof  which  leads  to  an  affirmance  of  the  judgment 
correct.  Fargo  v.  Ifilbum,  100  N.  Y.  96.  2  N.  E.  Bep.  278;  Kirtg  r.Faek, 
113  N.  Y.  226,  21  £.  {lep.  130.  This  action  is  to  recover  upon  a  ooo- 
tract  made  May  25,  1887.  between  the  plaintiffs,  who  are  denlus  in  whent  in 
Dnlatfa,  Minn.,  and  the  defendants,  who  are  forwardera,  and  nt  times  pur- 
chasers, of  wheat  at  Buffalo,  X.  Y.  The  agreement,  which  wasevidenced  by 
Megrams  from  the  respective  parties,  and  subsequently  embodied  in  a  letter 
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from  the  defendants  to  the  plaintiffs,  was  that  the  plaintiffs  should  sell  to  the 
defendants  50.000  bushels  of  No.  1  bard  wheat,  at  91  cents  per  bushel,  deliv- 
ered in  Buffalo  as  soon  as  possible,  as  stated  in  the  complaint,  by  hike  trans- 
portation. The  wheat  was  to  be  shipped  from  Duluth  to  Buffalo  by  lake. 
Tbe  usual  time  for  transportation  of  freight  between  these  two  ports  is  six 
dMjs.  It  required  but  a  few  hours  to  load  into  vessels  this  amount  of  wheat. 
Had  the  same  been  shipped  from  Dulath  on  the  26th  of  May,  1887*  the  day 
after  the  contract,  it  would  have  been  delivered  In  due  course  of  transport!^ 
tion  to  the  defendnnts  on  the  Ist  day  of  June  of  that  year.  But  the  plaintiffs 
did  not  ship  any  part  of  the  cargo  until  tbe  13th  of  June,  and  the  wheat  did 
not  arrive  in  Buffalo  until  the  18th  day  of  that  month.  The  defendants  re- 
fused to  receive  the  cargo,  and  the  same  was  subsequently  sold  In  the  inter- 
est of  tbe  plaintifDi,  and  this  action  is  brought  to  recover  ttte  sum  of  94,500, 
the  difference  between  the  oontraot  price  and  tbe  amount  realized  at  sucb 
sale. 

The  contract,  as  stated  in  tbe  complaint,  was  that  this  wheat  should  be  de- 
livered in  Buffalo  harbor  as  soon  as  possible.  There  was  no  time  mentioned 
for  ita  delivery  In  the  correspondence  constituting  the  contract,  and  hence  the 
plaintiffs  had  a  reasonable  time  In  which  to  fulfill  their  part  of  the  agreement. 
Wright  v.  Bank,  110  N.  Y.  2S7,  18  N.  E.  Rep.  79;  Colt  v.  Otoem,  90  N.  T. 
S68.  By  the  evidence  of  one  of  tbe  plaintiffs,  it  is  established  without  con- 
tradiction that  vessels  for  the  transportation  of  freight  from  Duluth  eastward 
were  at  this  time  in  great  demand,  and  were  consequently  dlfflcolt  to  obtain. 
It  was  also  shown  by  the  same  witness  that  the  plaintiffs  actually  procured 
vessels  for  the  transportation  of  like  freight  between  these  two  ports,  in  pur- 
inance  of  contracts  made  prior  to  the  25th  day  of  May.  but  which  were  exe- 
cuted after  the  agreement  with  the  defendants.  Between  the  25tb  day  of 
May  and  tbe  I3th  day  of  June,  inclusive.' the  plaintiffs  actually  shipped  from 
Bulntb  250,000  bushels  of  wheat,  of  which  shipments  200.000  bushels  were  to 
All  contracts  made  prior  to  May  25tb,  with  parties  otiier  than  the  defendants. 
Such  shipments  were  made  May  26th.  May  27th.  June  2d.  June  3d.  and  June 
nth.  When  the  contract  was  made  with  these  defendants,  the  ptaintifb 
knew  that  vessel-room  npon  the  upper  lakes  was  difficult  to  obtain.  Such  de- 
lay of  the  plaintiffs  in  delivering  the  wheat  at  Buffalo  was,  under  these  facts, 
inexcusaljle.  The  delivery  was  not  made  within  a  reasonable  time.  It  was 
tlieduty  of  the  plaintiffs  under  this  contract  to  obtain  tbe  wheat  and  ship  the 
same  from  Duluth  with  all  reasonable  dispatch,  and  to  deliver  the  same  in 
Bulblo  in  the  usual  course  of  lake  navigation.  So  long  as  they  omitted 
either  to  obtain  tiansporlation  or  to  load  the  vessel,  they  failed  of  their  duty 
to  the  defendants  under  the  contract.  Tlie  known  difficulty  of  procuring 
transportation  oould  lurnisb  no  excuse  fur  delay.  The  defendants  were  en- 
titled to  an  exa<^  performance  by  the  plaintiffs  of  their  contract  to  ship 
promptly,  and  to  deliver  within  a  reasonable  time.  Failing  in  this,  they 
have  no  ground  of  complaint  against  the  defendants  for  refusal  to  accept  tbe 
wheat  on  the  IStfa  d^  of  June.  Tobias  v.  Liaifberger,  105  N.  Y.  404,  12  N. 
£.  Uep.  18. 

Tbe  exceptions  taken  to  tbe  exclusion  (tf  the  testimony  of  tbe  witness 
Arthur  npon  bis  direct  examination,  touching  tbe  contracts  wblcb  tbe  plains 
tiffs  bad  on  hand  on  tbe  25tb  day  of  May,  1887,  for  ttie  delivery  of  wheat,  is 
not  avaibU>te«i  this  appeal*  for  the  reason  that  tiie  witness  on  cross-examina- 
tion gave  all  the  facts  called  for  on  his  direct  examination.  The  motion  of 
the  plaintiffs  for  a  new  trial  should  be  denied,  and  Judgment  sbonld  be  or- 
dered tx  the  defendants  upon  tbe  order  of  the  circuit  dismlasing  tba  oonk- 
plaintof  tbeplaintifls. 

DwxoHT,  P.  J.,  concurs.  Coblbtt.  J.,  not  voting. 
v.lOM.T.s.no.4— 24 
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Taloott  tt  at.  v.-  OiTT  of  Buffalo  tt  at 
(Supreme  Court,  OenerM  Term,  Fifth  Department.  Jnna  90, 1S90.) 

UoniClPU.  CORPOBATIONB— HlSOOmUOt  OT  OflOBRfr— StBSKT  LiaHTIKO. 

Laws  N.  Y.  18BI,  o.  6S1,  aa  amended  bj  Laws  1887,  c.  678,  entlUed  "An  act  fo 
ptvtactton  of  tax-payera, "  provides  that  the  act  shall  apply  as  well  to  those  > 
m  whlob  the  offloer  or  board  has  not,  as  to  those  In  whioo  he  or  It  has,  Juriadt 
over  the  aubiect-matterof  its  action.  A  complaint  in  an  action  to  restrain  mi 
pal  anthorities  from  suhstitutlaff  electric  Ughtlnr  for  gas  lighting  in  a  oo 
street  alleged  that  the  erection  of  poles  for  electric  ughtlng  would  impair  the  ^ 
of  the  land  along  the  street,  inclnaing  pUintiflfe* ;  that  the  ooDtract  price  Kn 
electric  Ughtlog  was  exorbitant,  and  largely  in  exosss  of  the  value  thereof,  m 
the  price  p^d  by  other  muaioipalitles  therefor;  that  the  cost  would  be  i 
greater  than  that  of  gas  lighting;  that  the  change  would  render  nseleas  manj 
fiunps,  etc.,  owned  bj  iba  oity;  and  that  gas  lighting  was  economical,  satisfac 
ud  each  as  was  desired  by  a  m^ority  of  the  people  of  the  city,  and  of  tax-pi 
on  the  street.  Held,  that  the  aUegations  were  sufficient,  on  demnrrer,  to  wai 
granting  relief  to  the  tax-payer,  under  the  statute,  though  the  mauioipal  wil 
Qea  haazoll  oontrol  of  the  subjeot  of  street  lighting. 

Appeal  from  special  term,  Erie  eoantr. 

Action  by  Anna  TalcoU  and  othen  against  the  dt;  of  Buffalo  and  otl 
Defendants  appeal  from  an  order  overruling  demurrers  to  the  oompl 
The  demurrer  of  the  city  of  Buffalo,  and  all  of  the  dnfendanti  except 
nardt  the  comptroller,  are  upon  the  ground  that  ttie  complaint  does  i 
facts  suffifdent  to  constitute  a  cause  of  action,  and  that  the  common  ooi 
of  the  (Aty  oi  Buffalo  should  have  been  made  a  party  defendant.  *Xh( 
murrer  of  the  comptroller  is  upon  the  sole  ground  that  the  complaint 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  United  SI 
Electric  Light  A  Power  Company  is  a  defendant,  but  its  demurrer  was 
tained  at  special  term,  and  no  appeal  has  been  taken  from  that  part  of 
Judgment. 

Argued  before  Dwioht,  P.  J.,  and  Maooxbeb  and  OoBLKrr,  JJ. 
Fmnk  O.  jMughlin,  for  ^pellants.  NorHa  Jfwgt  for  respondenta. 


Macombeb,  J.  The  appellants,  other  than  the  city  of  Buffalo  and  Bam 
the  comptroller*  are  the  aldermen,  constituting  the  common  council  of 
city.  There  seems  tu  be  no  merit  in  that  part  ol  the  demurrer  alleging 
tbe  common  council,  name,  is  a  necessary  party  under  <dii^>ter  519  of 
Laws  of  1870.  which  constitutes  the  charter  of  the  city  of  BufEalo.  W 
not  understand  that  the  common  council  has  any  corporate  existence,  b 
only  a  name  to  designate  a  body  of  aldermen  of  the  city.  The  grave  q 
tion  la  whether  the  facts  alleged  in  the  complaint  constitute  a  caoae  cf  tu 
against  the  defendants  who  have  appealed. 

The  ease  is  brought  to  reatraln  the  authorities  of  the  dty  of  Buffalo  i 
substituting  electric  street  lighting  for  that  of  gas  in  Bouck  avenue,  beti 
Niagara  straet  and  Chapi  n  place.  Under  the  ordinances  of  the  common  o 
dl  of  Vba  dty.  tbe  Buffalo  Oas-LIght  Company,  in  the  year  1875,  placed 
portion  of  this  avenue  gas  lamps  and  mains  and  service  pipes,  and  the 
puise  Uiereof  was  borne  by  the  city,  but  tbe  same  Were  reoetved  back  bj 
dty  under  local  assessment  upon  the  property  of  tbe  persons  benefited  U 
by.  Extensions  of  these  mains  and  increase  of  tbe  lamps  were  made  av 
quently,  so  that  in  1885  this  entire  avenue  between  tbe  points  stated  waa 
nciently  supplied  with  gas  for  the  proper  lighting  (tf  the  street,  to  the  s 
faction  of  the  dty,  and  particularly  of  the  residents  along  this  avenue, 
complaint  further  shows,  at  some  length,  that  an  alleged  majority  petltlc 
these  inhabitai^  was  presented  to  the  common  eoundl  for  the  exchanj 
this  gas  lighting  to  electric  lighting,  and  a  resolution  granting  the  prayi 
the  petition  was  passed  by  that  body  on  May  7, 1888.  Subaequently  ai 
posing  petition  against  the  dectrlo  light,  and  In  favor  of  gas  lighting. 
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presented  to  the  oommon  oonncil,  which,  It  ia  said,  contained  a  majority  of 
the  names  of  the  tax-payers,  both  in  number  of  persons  and  in  value  ot  prop- 
eriy.  but  that  the  same  was  disregarded  by  the  aldermen.  There  are  other. 
•Illations  In  the  complaint  to  the  effect  that  the  reeolution  as  originally 
pasKd,  and  as  sulisequently  adhered  to,  notwithstaoding  the  veto  of  the 
EoayoT  thereof,  was  paesed  in  vlohition  of  the  roles  established  by  the  oommon 
eouBcil  for  its  guidance.  In  the  charter  of  tlie  city  of  Buffalo,  however,  we 
do  not  find  any  provision  which  requires  the  common  council  to  aiA  in  the 
matter  of  street  Ugbtiog  in  accordance  with  the  request  of  the  majority  of 
the  tax-payers;  nor  do  we  find  therein  any  law  which  prohibits  the  connoil 
from  suspending  its  own  rules,  whioh,  like  those  of  all  other  parliamentary 
bodies,  are  enacted  for  Its  own  guidance,  the  suspension  of  which  cannot  form 
the  basis  of  any  complaint  from  outside  parties,  unless  the  same  is  resorted  to 
for  the  purpose  of  deceit,  of  which  there  is  no  pretense  in  this  case. 

But  there  is  a  serious  question  presented  by  the  complaint,  going  directly 
to  the  question  of  abuse  or  misuse  of  official  authority  by  the  common  coun- 
cil, by  which  the  corporate  property  and  moneys  are  so  improperly  and  im- 
providontly  expended  as  to  constitute  a  waste  of  public  funds,  under  chapter 
oSl  of  the  Laws  of  1881,  as  amended  by  chapter  678  of  the  Laws  of  1887, 
entitled  "An  act  for  the  protection  of  tax-payers."  The  present  statute  Is 
aimed  to  prevent  any  illegal  official  act  on  the  part  of  municipal  officers, 
and  to  prevent  waste  or  injury  to  property,  funds,  or  estate  of  a  municipal- 
ity, and  to  make  good  the  loss,  if  any  such  has  happened.  The  most  impor- 
tant addition  to  the  original  law  is  the  last  claufle  of  the  present  statute,  whioh 
is  as  follows:  "The  provisions  of  this  act  shall  apply  as  well  to  those  case» 
in  which  the  body,  board,  officer,  agent,  commissioner,  or  other  person  above 
named  tias  not,  as  to  those  in  which  it  or  he  has.  jurisdiction  over  the  stibject- 
matter  of  its  action."  Beyond  question,  the  common  council  of  the  city  oi 
huftalo  bad,  under  its  charter,  full  power  and  control  over  the  lighting  of  the 
streets  of  that  city.  Under  this  amendment,  however,  the  members  of  that 
body  cannot  prevent  the  interference  of  a  coui-t  of  equity  upon  the  ground 
that,  having  jurisdiction  of  the  subject-matter,  their  action  has  the  protec- 
tion accorded  to  legislative  discretion,  and  Is  therefore  not  reviewable  by  the 
courts.  Some  cases,  not  necessary  now  to  be  referred  to,  had,  with  greater  or 
less  distinctness,  intimated  the  existence  of  such  a  rule  under  the  act  as  it 
originally  stood;  and  this  amendment  was  doubtless  supplied  with  a  view  of 
enabling  the  courts  to  interpose  by  injunction,  where  the  contemplated  action 
by  the  common  council,  though  within  Its  jurisdiction,  was  likely,  through 
improvidence  or  carelessness,  as  well  as  througli  fraud  and  corruption,  to  re- 
sult in  the  waste  or  injury  to  the  funds  of  the  municipality.  It  Is  not  longer 
necessary  for  tlie  tax-payer,  in  order  to  miunta}n  his  action,  to  allege  and 
prove  actual  fraud  or  actual  corruption  on  the  part  of  the  common  council,  or 
of  any  other  municipal  officer,  as  a  basis  of  relief.  The  proof  of  such  corrup- 
tion and  fraud,  even  where  there  exists  a  moral  certainty  of  its  existence, 
is  a  difficult  matter  to  establish.  This  act,  so  passed  for  the  protection  of 
tbe  tax-pi^er,  should  be  liljerally  construed  by  the  courts,  in  order  to  make 
effective  the  effort  of  the  legislature  to  check  tbe  evils  of  careless,  improvi- 
dent, reckless,  fraudulent,  or  corrupt  action  by  the  persons  in  charge  of  the 
administration  of  the  affairs  of  municipal  corporations.  The  language  of 
Judge  Allbn,  in  the  case  of  Ayer»  v.  Zazortnoe,  59  N.  Y.  192.  though  given 
in  a  case  arising  under  the  Laws  of  1872,  la,  in  Ita  generalization,  applicable 
to  tbe  statute  as  it  now  stands,  and  it  has  frequently  been  made  the  subject 
of  judicial  approvd. 

If  these  demurrers  were  Interposed  for  the  purpose  of  presenting  to  the 
coart  the  question  whether  it  was  competent  for  the  common  council  to  dis- 
pense with  tbe  lighting  of  the  public  streets  by  gas,  and  substitute  electricity, 
even  at  a  material  increase  of  expense*  thcty  fall  of  their  purpose.  Had  an- 
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swen,  Instead  of  dflmorrers,  been  interpoeed,  and  the  plainUlh  pot  to  tbrir 
proofs,  doabtless  mnny  of  the  ftlleg^ons  eontained  in  the  com[daEnt  would 
have  failed  of  substantiation,  while  others  might  probably  be  easily  disproved 
the  defendants;  but  we  can  take  no  judicial  notice  of  the  likelihood  of 
such  a  result  at  the  trial.  All  of  the  material  allegations  of  fact  are  admitted 
by  the  demurrers.  Tiw  sole  question,  therefore,  is  whether  or  not  such  facta 
are  sufficient,  when  conclusively  proved,  to  afford  relief  to  the  tax-payer. 

The  complaint  alleges  that  the  conetructioa  of  the  poles  for  electric  liglila 
would  impair  the  value  of  the  land  along  this  street,  including  that  owned 
by  the  plalntifEs.  It  further  alleges  that  the  contract  price,  namely,  $164.25 
per  light,  for  lighting  that  avenue  by  electricity,  "is  unreasonable,  excessive, 
and  exorbitant,  and  largely  in  excess  of  the  price  at  which  said  electricity 
could  profitably  be  furnished  to  luUd  city  for  lighting  said  street;  that  the 
said  price  of  $164.25  ia  fixed  pnreuant  to  an  agreement  and  combination  of 
the  persons  and  corporations,  or  alleged  corporations,  owning  or  having  con- 
trol of  the  different  electric-light  plants  in  said  city  of  Buffalo,  and  is  largely 
In  excess  of  the  value  and  of  the  cost  of  such  light  and  for  the  price  paid  for 
lighting  streets  by  electricity  by  other  municipalities  In  the  vicinity  of  Buf- 
falo, and  In  other  parts  of  the  state  of  New  York,  and  in  other  places  in  the 
United  States;  and  that  the  cost  of  lighting  Bonck  avenue  by  electricity,  as 
proposed  and  determined  by  the  common  conncll  of  said  city,  as  aforesaid, 
will  greatly  exceed  the  cost  of  lighting  said  streets,  as  heretofore,  by  gas;  tliat 
such  proposed  lighting  of  Bouck  avenue  by  electricity  will  displace  49  lamps 
now  used  for  lighting  said  street  by  gas,  and  that  thereby  the  said  city  of  Buf- 
falo will  lose  the  nse,  and  will  substantially  lose  the  value,  uf  said  49  lamp- 
posts and  connections;  that  the  said  49  lamp-posts  and  connections  cost  the 
city  of  Buffalo  about  the  sum  of  $1,960;  that  tlie  cost  of  lighting  said  Bout-k 
avenue  by  electricity  with  twelve  electric  lights,  as  proposed  by  the  said  reso- 
lution and  determination  of  the  common  council,  will  be  $1,971  per  an- 
num, and  the  cost  of  lighting  the  same  portion  of  Bou(^  avenue  by  gas  at  the 
price  proposed  by  the  gas-light  companies,  and  accepted  by  the  city  aforesaid, 
amounts  to  only  the  sum  of  $1,071.63  per  year,  making  an  increased  annual 
expense  of  ligliting  the  said  portion  of  Bouck  avenue  by  electricity  with  said 
twelve  electric  lights  of  $899.37."  There  are  other  allegations  to  the  effe<^ 
that  this  avenue  is  now  lighted  by  60  lamps,  at  an  expense  per  year  trf  $27.81 
per  lamp;  tliat  such  gas  lighting  is  sufficient  and  economical,  and  such  as  is 
desired  by  a  large  majority  of  the  people  of  Buffalo,  and  of  tax-payers'owning 
lands  upon  this  avenue;  "that  lighting  by  gas  diffuses  the  light  upon  the 
street  much  more  equally  and  uniformly  than  lighting  by  electricity,  and  is 
better  adapted  to,  and  furnlstiea  a  better  and  more  satisfactory  light  for,  a 
residence  street,"  which  Bouck  avenue  is  shown  to  be  exclusively.  If  all 
these  allegations  in  the  complaint  were  established  as  matters  of  fact,  as  tb^ 
must  he  deemed  to  be  under  the  demurrers,  and  for  the  purpose  of  this  appeal, 
the  judgment  to  be  pronounced  by  the  court  would  be  unmistakable.  They 
present  a  case  literally  within  the  language  of  the  act  above  referred  to.  The 
interlocutory  judgment  appealed  from  should  he  affirmed,  with  oosti.  AH 
concur. 


Btak  e.  Hahptoh. 

(Supreme  Cburt,  Oenerot  Term,  F^Ui  Dspartment.  Jane  10^  1890.) 

1.  Sals— Whbk  Titlb  Passbb. 

The  owoerof  certain  chattels  agreed  to  "sell,  usign,  transfer,  and  set  over  unto* 
another  all  his  right,  title,  and  interest  therein,  In  coostderatlon  of  the  parchuer*s 
agreement  to  pay  certain  notes  due  by  the  seller.  The  chattels  were  delivered  to, 
and  remaioed  la  possession  of,  the  parobaser.  The  seller  repeatedlj  doolamd,  via 
onoe  testified  in  sapplementarr  proceedings  gainst  the  purchaser,  that  the  ehsv 
tOU  belonged  to  the  btter,  and  the  piirohaaer's&uuicialrq^ntatlon  was  good.  Sdd, 
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that  tlUe  passed  at  oaee,  and  the  sale  was  not  conditioned  on  the  purchaser's  pay- 
ment ot  the  notes,  though,  on  sale  of  the  cdiattala  nndw  exeoation  against  him,  tna 
teller  <<ViiTmfi  them. 

1  TaOVBB  AHD  COKTBHSIOV— WBO  HAT  HAnTTAIH. 

One  who  has  sold  and  delWered  a  chattel,  reserving  the  privilege  of  repnrohaslng 
It  within  a  specified  time  at  the  same  price,  but  who  has  done  nothing  towards  re- 
gaining It,  haa  not  sufflolent  interest  to  enable  him  to  maintain  trover  against  a 
BierUt  who  baa  aold  it  under  ezeontlon  agalnal  him,  <m  tbs  groimd  that  It  la  «ac- 
•mpt. 

Appeal  from  IJvIngston  county  court. 

Action  by  William  J.  Byam  against  Fremont  Hampton.   Complaint  dis- 
missed, and  plaintiff  appeals. 
Argued  before  Dwight,  P.  J.,  and  Uaoohbbb  and  Corlbtt,  JJ. 
WUUam  J.  Syamt  pro  w.   CharleM  J,  BisuU,  tot  respondent. 

M ACOHBKR,  J.  This  action  was  brought  to  recorer  the  value  of  a  portion 
of  the  plaintiff's  law  library,  together  with  an  iron  safe,  which  the  defend- 
ant, as  sheriff,  sold  under  an  execution  issued  against  the  plaintiff's  property. 
The  value  of  the  books  so  sold  was  S247.25.  The  plaintiff,  being  a  practicing 
attorney  and  counselor  at  law,  claimed  these  books  as  exempt  under  the  stat- 
ute, and  forbade  the  sale  upon  that  ground.  Some  time  before  the  levy  and  . 
sale  already  mentioned,  the  same  books  had  been  levied  upon  the  defendant 
under  an  execntion  issued  against  the  property  of  one  Quthrle.  At  that  sale 
this  plaintiff  appeared,  and  claimed  that  the  books  did  not  belong  to  Oathrle, 
but  to  himself.  The  sheriff,  however,  proceeded  to  sell  all  the  Interest  of 
Onthrle  In  the  same.  Guthrie's  interest  in  or  ownership  of  the  books  was 
•  derived  under  a  written  agreement  bearing  date  the  3d  day  of  Decemlrar, 
1887,  by  which  this  plaintiff,  in  consideration  of  the  agreement  of  Guthrie  to 
pay  two  certain  promissory  notes — one  of  them  being  for  9221.50,  and  the 
other  for  S750 — upon  which  this  plaintiff  was  the  principal  debtor,  and  of 
which  Guthrie  was  indorser  for  the  accommodation  or  the  maker,  "agreed  to 
sell,  assign,  transfer,  and  set  over  onto  the  p»rty  of  the  second  part  [GuthrieJ 
all  tbe  right,  title,  and.  interest  which  the  party  of  the  flrst  part  has  in  and  to 
all  the  text>book8  in  bis  law  library,  now  stored  In  the  office  of  the  party  of 
the  second  part  hereto,  and  also  all  the  following  law  reports  in  his  said 
library,"  viz.,  (giving  a  catalogue  of  the  same.) 

It  Is  now  claimed  by  the  plaintiff  that  tlils  written  instrument  was  merely 
an  executory  contract  of  sale,  and  that  the  transfer  of  the  title  of  the  books  to 
Gulhrie  was  conditioned  upon  the  previous  payment  by  the  latter  of  the  two 
promissory  notes  above  mentioned.  In  this  we  think  he  is  in  error.  Tbe 
instrument  itself  l>ear8  inevitable  evidence  that  It  was  the  intention  of  the 
parties  that  the  title  to  this  property  should  pass  to  the  purchaser.  The  prop- 
erly being  already  In  the  custody  of  the  purchaser,  there  remained  no  act  of 
delivery  to  be  performed  by  tbe  seller  to  make  tbe  transaction  complete.  The 
purchaser  had  the  same  rights  under  this  agreement,  and  under  this  estal>- ' 
lished  fact  of  the  actual  possession  of  the  property,  as  he  would  have  bad  if 
actual  and  manual  delivery  accompanied  the  agreement.  The  Instrument 
contains  no  clause  showing  that  there  was  any  retention  by  the  plaintiff  of 
title  or  tbe  right  to  the  possession  of  the  property,  until  the  payment  of  the 
two  promissory  notes  had  been  made.  The  purchaser  undertook,  by  his  part 
of  the  agreement,  not  only  to  pay  the  promissory  notes,  but  to  indemnify  and 
save  harmless  the  maker  from  liability  thereon.  This  was  the  considera- 
tion of  the  purchase.  Whether  this  transaction  is  to  be  deemed  an  executed, 
or  merely  an  executory,  agreement  is  to  be  determined  by  the  real  intention 
of  the  parties,  as  manifested  by  the  language  of  the  agreement,  and  by  the 
ftttending  circumstances.  Becker  v.  FumUs,  14  N.  Y.  619;  Hurd  v.  Cook, 
75  N.  T.  454;  Ttrrjf  v.  Wheeler,  25  N.  Y.  525.  and  other  cases  cited  in  note; 
B«dJ.  Sfim,  (3d  Amer.  Ed.,  notes  by  Kerr,)  §  848.   Had  this  agreement 
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been  made,  aod  the  property  not  delivered  thereuoder*  the  quesUon  woald  be 
^Baentiallj different.  We  regard  the  fact  of  the  continued  and  uninterrupted 
poeseasloD  of  this  property  by  Outhrle  as  such  a  controlling  circomstancts  as 
to  render  It  unnecessary  to  consider  the  authorities  bearing  generally  upon 
the  question  of  what  is  and  what  is  not  an  executed  agreement.  Tliat  this  is 
the  view  entertained  by  the  vendor  up  to  the  time  when  it  became  desirable 
for  him  to  make  a  contradictory  claim  admits  of  no  douM.  When  exanoined 
in  proceedings  supplementary  to  execution,  he  testifled  that  he  had  sold  and 
delivered  this  property  to  Guthrie,  and  that  he  himself  had  no  interest  therein. 
Before  the  levy  was  made  upon  the  property,  he  told  Mr.  Taylor,  an  attorney 
at  law,  that  the  property  was  not  lils,  but  Outbrie's.  After  the  levy,  be  told 
the  deputy-sheriff  ttiat  the  property  belonged  to  Quthrle,  and  he  had  no  inter- 
est in  it.  At  the  time  of  the  sale,  however,  as  be  now  claims,  he  had  received 
further  light  upon  the  construction  of  the  agreement*  and  put  forth  the  claim 
that  by  its  terms  the  title  of  the  property  did  not  paaa  to  Guthrie^  but  re- 
mained in  himself,  until  the  two  promissory  notes  were  paid.  These  notes 
not  having  been  paid,  he  insisted  then,  as  now,  that  the  title  remained  in  liim* 
self.  The  cose  shows  that  Guthrie,  at  the  time  of  making  the  agreement, 
was  a  banker  In  good  standing,  and  of  excellent  financial  reputation.  The 
likelihood,  therefore,  of  his  failure  to  meet  these  notes  could  not  have  been 
in  the  mind  of  the  plaintiff  at  the  time  of  the  exeoatlon  of  the  agreement,  and 
of  tlie  retention  of  the  possession  of  the  property  by  the  purchaser.  We  are  of 
the  opinion,  therefore,  that  the  sale  of  this  property  under  the  exeeutioa  issued 
■gainst  the  property  of  Guthrie  was  valid,  and  transferred  a  clear  title  to  the 
purchaser  under  such  sale.  This  renders  it  unimportant  toconsider  the  right* 
of  the  parties  aa  they  were  attempted  to  be  adjusted  by  the  sale  of  the  plain- . 
tlfl*s  Interest  in  these  books  at  a  time  subsequent  to  the  sale  thereof  uuder  the 
execution  against  Guthrie.  At  the  sale  of  Guthrie's  property,  the  plaintiff 
daimed  to  own  tliese  books;  and,  when  his  interest  therein  was  offered  tot 
sale  under  an  execution  issued  against  bis  own  property,  he  claimed  Uiem  to 
be  exempt  under  the  statute,  having,  as  he  said,  transferred  all  of  the  rest  of 
his  library  to  his  wife.  For  auglit  that  appears  in  the  case,  the  sheriff  would 
not  have  levied  upon  these  books  under  the  execution  against  Guthrie's  pro|^ 
erty  had  not  this  plaintiff  represented,  both  under  oath  and  otherwise,  that 
Guthrie  was  the  true  owner,  and  that  be  had  no  interest  in  the  property.  Tt» 
courts  are  properly  reluctant  to  effect  the  transfer  of  property  by  mere  ad- 
missions; but  at  what  time  is  a  party  permitted  to  recede  from  his  repie> 
sentatlona?  Even  thongh  the  appellant  is  not  technically  estopped  to  assert 
this  claim  at  the  present  time,  yet  it  is  but  right  that  we  insist  that  thereshall 
be  au  end  of  representations  designed  to  induce  an  affirmative  action  on  the 
part  of  ot^er  persons. 

The  only  remaining  question  relates  to  the  iron  safe,  which  was  used  for 
the  keeping  of  the  plaintiff's  register  and  otiier  valuables.  On  the  testimony 
of  the  plaintiff  himself,  who  alone  is  called  as  a  witness  on  that  question,  be 
was  not  entitled  to  its  exemption  under  the  statute,  (2  Rev.  St.  p.  867,  §  22; 
3  Hev.  St..  t)th  Ed.,  p.  626,  §§22,  25.)  for  the  reason  that  he  did  not  own  it. 
or  have  the  possession  of  it.  He  testifietl  that  he  had  transferred  it  to  another 
person  under  an  agreement  that  it  should  belong  to  that  person  who  had  paid 
the  plaintiff  theretor,  with  the  privilege  reserved  to  the  plaintiff  to  regain  the 
property  within  a  limited  time,  and  for  the  same  price.  At  the  time  of  mak- 
ing claim  to  exemption  for  the  safe,  it  was  not  in  the  plaintiff's  possession, 
but  in  ttie  possession  of  the  purchaser;  and  the  plaintiff  had  done  nothing 
towards  purchasing  or  regaining  possession  of  the  same,  even  down  to  the 
time  of  the  trial  of  this  action.  A  mere  equitable  interest  in  personal  prop- 
erty, where  the  legal  title  and  the  actual  possession  are  in  another,  ts  not  suf- 
ficient to  enable  a  party  to  maintain  trover  for  the  convarsloa.  The  judg- 
ment should  be  affirmed.   AU  concur. 
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FTPT^ICH  V.  HUTER  gt  at, 

{Supreme  Count,  QeneraL  Term,  F^fQ^  Departmmt.  Jane  180(L) 

L  Wills — ConsntncnoK— Bstatb. 

A  will  g»7«  to  the  wife  of  the  taatator  bII  hla  property,  real  and  pereonal,  for  the 
wife's  "sole  use  and  benefit  duriag  her  natural  life, "  aathorlzed  her  to  lease,  sell, 
k1v&  and  devise  the  whole  or  any  part  of  the  property,  and  provided  that  after  her 
oeata  the  resldn&  "if  any  there  should  be, "  shonid  be  distributed,  et&  Held,  that 
the  wife  took  a  IliMstate  ooly  tn  the  property  anless  ahe  dispoeed  of  It  dnriag  bar 
life,  or  provided  for  snob  disposition  by  wUl. 

&  TaSTAUBNTUBT  POWKBS — EXBOUTION. 

1  Rev.  Bt.  K.  T.  p.  787,  %  126,  provides  that  lands  ambraeed  In  any  power  to  d»- 
viae  shall  pass  by  a  will  purporting  to  oonv^  all  the  real  property  of  the  testator, 
mUeaa  the  intention  that  the  wuI  shall  sot  operate  as  an  execution  of  the  power 
ahall  appear  enresely  or  1^  tmpUoation.  Held,  that  the  wlU  of  the  wife,  provid- 
ing that  after  toe  payioent  of  delrta  and  fnnend  ezitonBea  aba  cave  her  property  to 
eertain  pereoaa  In  equal  sharea,  paaaed  all  tho  property  of  the  nnaband. 

Appeal  from  apecial  term.  Brie  county. 

Action  1^  Gtiarles  Klbler,  as  admin  iBtrator,  ete.*  and  Indivldaally*  ag^nafe 
J<din  HuTer  and  others.  Fnun  a  jadgiueat  dUmiasing  the  eomplalnt  plain- 
ttff  appeals. 

Ai^iMd  before  Dwiobt,  P.  J.,  and  Maoohbxb  and  Goblbtt*  JJ. 
Hvmphrqf  A  Zwtkteoodt  for  iqipellant.  B.  S,  FarringUm,  for  respondents. 

Macombeb,  J.  The  plalntifF  is  the  administrator  with  the  will  annexed  of 
Jacob  Orathwohlt  and  is  also  one  of  the  Jegateea  under  such  will,  and  one  of 
the  heirs  at  law  of  the  testator.  The  defendant  Huver  is  the  executor  of  the 
last  will  and  testament  of  Margaret  Qrathwohl,  deceased,  the  wife  of  Jacob 
Orathwohl.  and  the  other  defendants  are  the  legatees  under  this  last-named 
will.  Jacob  Gratbwohl  and  Margaret  Grathwohl.  husband  and  wife,  bad  re- 
aided  Id  the  town  of  Amherst,  Erie  conntj,  for  upwards  of  50  years,  upon  a 
farm  which  they  tilled  until  unable  to  do  so  by  reason  of  old  age,  and  there* 
after  lived  in  a  house  owned  by  Jacob  in  the  village  of  WilliamsviUe.  Jacob's 
property,  at  the  time  of  the  making  of  his  will,  and  at  the  time  of  his  death, 
consisted  of  money,  notes,  bonds,  mortgages,  and  other  securities,  together 
with  this  house  and  lot  where  he  and  tils  wife  resided,  amounting  in  all  to 
about  $14,000  in  value.  His  wife,  Margaret,  at  the  time  of  making  her  will,  and 
at  her  deaUi,  owned  a  separate  estate,  consisting  of  money,  not^,  bonds,  and 
mort^ges,  amounting  to  about  53.000.  which  had  been  under  ber  manage- 
ment and  control  since  her  marriage.  They  both  belonged  to  the  same  relig- 
ious order,  called  "Mennonftes."  The  persons  named  in  the  will  of  Jacob, 
and  to  whom  he  bequeathed  and  devised  ail  of  his  estate  remaining  at  the 
death  of  Margaret,  were  his  own  blood  relations  and  heirs  at  law.  while  the 
persons  nam«l  in  the  will  of  Margaret  were  ber  blood  relations,  tind  none  of 
them  were  the  same  persons  named  as  devisees  or  legatees  in  the  will  of  Jacob. 
That  part  of  the  will  of  Jacob  Grathwohl  material  to  this  appeal  is  as  follows: 
"Ftrtt.  Aftor  all  my  lawful  debts  and  funeral  expenses  are  paid  and  dis- 
charged, the  residue  of  my  estate,  both  real  and  personal,  which  I  own  or 
possess  at  the  time  of  my  decease,  I  give  and  bequeath  to  my  beloved  wife, 
Margaret,  for  ber  sole  use  and  benefit  during  her  natural  life:  and  I  do  hereby 
authorize  and  empower  her  to  lease,  sell,  give,  and  devise  the  whole,  or  any 
part  thereof,  as  also  to  convey  title  to  real  estate  as  may  seem  proper  to  her; 
and  aftor  her  decease  the  residue  or  remainder,  if  any  there  should  be,  shall 
be  dlatrlbnted  by  my  hereinafter  named  executor,  as  follows,  to- wit."  The 
m^erial  part  of  the  will  of  Margaret  Grathwohl  is  as  follows:  "After  the 
Payment  of  my  funeral  ohargos,  the  dxpenses  of  administering  my  estate  and 
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my  lawful  debts,  I  give,  devise,  and  bequeath  my  property  as  follom.** 
Thence  follow  giflA  to  each  of  her  five  brothers  and  sisters,  in  equal  shares. 
The  case  discloses  the  fact  that  Margaret  had  kept  a  bank  account  in  tlie  Erie 
County  Savings  Bank,  which  was  opened  in  the  year  1856.  against  which, 
by  her  direction,  her  husband  drew,  as  well  as  herself,  and  he  also  made  de- 
posits therein  to  her  account.  The  only  bank  acoonnt  ci  these  two  persons 
was  kept  in  Margarrt's  name.  After  Jacob's  death  Margaret  opened  an  ac- 
count with  this  banic,  as  executrix,  drawing  from  her  individual  account  the 
earn  of  •lt218*  and  putting  it  into  the  a«!oantof  ttie  estate.  This  last-named 
account  was  opened  in  February,  1874.  and  was  closed  In  1882  by  transfer- 
ring the  balance  thereof  back  into  Margaret's  Individnal  account.  Margaret 
^so  collected  all  of  the  moneys  due  the  estate  of  Jacob,  the  greater  portion  of 
which  was  transferred  to  her  own  name,  though  a  few  not^  and  mortgages 
were  renewed  by  her  and  remained  in  Jacob's  name  at  her  death.  She  died 
in  the  month  of  April.  1883.  She  owned  no  real  estate  aside  from  the  boose 
and  tot  above  mentioned,  which  stood  in  the  name  of  her  husband  at  the  time 
of  his  death. 

The  right  of  the  plaintiff  to  recover  depends  primarily  upon  the  construc- 
tion to  be  placed  upon  the  will  of  Jacob  Orathwohl.  There  seems  not  to 
have  heeu  given  to  Margaret,  by  the  terms  of  Jacob's  will,  an  absolute  power 
of  disposal;  but,  on  the  contrary,  there  appear  qualifying  words,  such  as  "for 
her  sole  use  and  benefit  during  her  natural  life."  There  is,  besides  a  com- 
plete bequest,  a  devise  over  to  certain  persons  named  of  all  the  property,  both 
real  and  personal,  which  should  remain  undisposed  of  at  the  Umeof  the  death 
of  Margaret.  These  qualifying  words,  and  the  clear  devise  and  bequest  of  the 
remainder  which  should  be  left  at  the  death  of  Margaret,  indicate  with  reasoa- 
able  certainty  that  the  intention  of  the  testator  was  to  give  Ids  wife  a  life-es- 
tate only  in  the  property,  unless  she  disposed  of  the  same  during  her  life- 
Ume.  or  provided  for  such  disposition  by  the  terms  of  a  last  will  and  testa- 
ment. The  language  of  the  wilt  is  significant:  "And  after  her  decease  the 
residue  or  remainder,  if  any  there  should  be,  shall  be  distributed,"  etc.  It  is 
true  that  the  word  "devise"  here  usf d  commonly  applies  to  the  gift  of  real  es- 
tate, but  not  nlways.  It  is  frequently  used  in  the  same  sense  as  "bequeath, " 
and  among  unprofessional  persons  applies  to  all  kinds  of  property,— real,  per- 
sonal, and  mixed. 

Having  boen  given  the  power  to  dispose  of  her  hasband's  estate  hy  will, 
the  next  question  Is  whetlier  or  not,  by  the  instrument  already  mentioned, 
she  has  succeeded  in  so  disposing  of  it  as  to  deprive  the  plaintiff  of  any  rights 
as  a  remainder-man  or  otherwise  under  the  will  of  Jacob.  The  provision  of 
the  Revised  Statutes  appllL-able  to  this  case  is  as  follows:  "Lands  embraced 
in  a  power  to  devise  shall  pass  by  a  will  purporting  to  convey  all  the  real 
propeity  of  the  testator,  unless  the  intent  that  the  will  stiall  not  operate  as 
an  execution  of  the  power  shall  appear  expressly  or  by  necessary  implication.  ** 
1  Rev,  St.  p.  737,  §  126.  Under  this  statute  it  required  no  special  mention 
of  the  property  which  stie  had  received  under  her  husbund's  will  in  contra- 
distinction  to  the  property  which  slie  held  as  a  separate  estate  at  the  time  of 
her  husband's  death.  In  the  cases  of  Bolton  v.  DePeyster,  25  Barb.  539,  and 
White  V.  Hicks,  43  Bart).  64,  the  language  of  the  will  was  of  a  most  general 
character,  as  in  this  case,  and  it  was  held  that  such  wills  were  effective  as  an 
execution  of  a  power  to  pass  property  by  will.  There  is  not  observable  In  the 
case  any  evidence  from  which  an  intent  on  the  part  of  Margaret  is  disclosed 
not  to  devise  and  bequeath  all  of  the  property  which  she  cuuld  so  devise  or 
bequeath.  By  her  will  she  had  directed  the  payment  of  the  expenses  of  her 
funeral  and  of  the  administration  of  her  estate  and  of  all  her  lawful  debts, 
and  then  devised  and  bequeathed  all  of  her  property.  The  case,  in  this  re- 
spect,  strongly  resembles  that  of  Mott  v.  Aekerman^  92  N.  Y.  649,  where 
general  words  of  gift  in  a  will  were  held  suffldeDt  to  ounve;  all  the  propes^ 
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and  lights  capable  of  being  dlsposedot  by  will.  The  jadgment  appealed  tnm 
rtioald  be  affirmed. 

DwiQHT,  F.  J.,  concurs.   Goblbit»  J.,  not  Toting. 


Pboplb  m)  reL  Pabgo  et  al.  o.  Mttrfht  et  al.,  ABsesson. 

(Supreme  Court,  Oeneral  Term,  Fifth  DepartrrwnL  Jniie  90,  ISOOi) 

Taxatioh — BsDucTioH  OT  Absbsskent — Otbstaluation. 

Id  ftu  action  to  reduce  an  asseasment  on  the  firround  of  an  oTairBlnatlon,  the  bnr- 
den  is  on  tbe  property  owner  to  show  tbat  toe  assessors  have  not  compiled  wittx 
S  SflT.  St  N.  Y.  (8th  Ed.)  p.  1008,  |  17,  providing  that  they  shaU  aasass  propartr 
at  ito  fall  and  true  value. 

Appeal  from  spedal  tefm,  Erie  counfy. 

Proceeding  hy  the  people  on  the  relation  of  James  C.  Pargo  and  others 
against  James  S.  Murphy  and  others,  Hssessors  of  the  city  of  BufTalo,  to  re- 
duce an  assessment.  From  a  judgment  rednclng  the  assessment,  and  from 
an  order  denying  defendant*s  motion  to  quash  the  writ  of  certiorari,  defend- 
ants appeal. 

Ai^ued  beftne  Bwiqht,  P.  J.,  and  Macohbxr  and  GoBLKtr.  JJ. 
jPrmift  C.  Laughlint  tor  appellants.  AntU^  WiUxaot  tor  respot^enta. 

Maoohbeb.  J.  William  G.  Fai^o,  the  former  owner  of  the  premises  In 
question,  died  in  tbe  year  1881,  leaving  a  last  will  and  testament*  whereby, 
amoDg  other  things,  he  gave  tbe  use  of  such  property,  during  bet  life,  to  bla 
wife,  Anna  M.  Fargo,  with  a  provision  for  the  payment  of  taxes  and  assess- 
ments  thereof  to  be  made  by  his  executors  out  of  the  other  property  of  his 
estate.  These  premises  consist  of  bj^  acres  of  land.  William  G.  Fargo  had 
erected  thereon  a  large  and  expensive  dwelling-house  near  tbe  center  of  tbe 
Und,  together  with  stables  and  other  buildings,  at  a  cost  of  4350,000.  At 
the  time  of  the  erection  thereof,  and  for  several  years  thereafter,  it  was  sup- 
poeed  that  the  locality  was  desirable  for  large  and  expensive  residences  of 
like  character,  but  tbe  course  of  Improvements  in  the  city  of  Buffalo  has  not 
fully  Terified  such  expectations.  The  assessors  for  the  year  1889,  as  they  had 
theretofore,  flxed  the  value  of  the  land  alone  at  378,375,  and  tbe  value  of  the 
improvement  thereon  at  S144,000.  The  learned  judge  at  tbe  apedal  term 
has  found  as  a  fact  that  the  true  Talue  of  the  property,  tiAen  as  a  whole,  does 
not  exceed  the  sum  of  9180,000. 

This  appeal  does  not  present  any  question  of  moment  except  one  of  fact. 
The  claim  made  by  the  plaintiff  was  solely  one  of  overvaluation,  and  a  prayer 
for  the  reduction  of  the  same  to  the  actual  value  of  the  property.  Prao* 
tlcally  the  inquiry  is  narrowed  down  to  the  question  of  the  value  of  the  re- 
lator's property,  for  it  was  stipulated  at  the  trial  that  no  property  included  in 
the  asseesment  roll,  other  than  that  in  question  here,  was  overvalued  by  the 
asseasors.  No  question  of  inequality  of  assessment  is  before  os.  In  making 
up  the  roll  tbe  assessors  separated  the  value  of  tbe  land  from  that  of  the  Im- 
provements, eetiraatlng  the  former  at  $78,375  and  the  latter  at  •144,000.  It 
is  true  that  the  statute  does  not  require  that  there  should  be  such  separation 
in  assessment  rolls  of  the  value  of  the  lands  from  the  value  of  the  improve- 
ments thereon,  nor  can  the  assessors  of  tbe  city  of  Buffalo  be  deemed  to  be 
estopped  to  claim  now  that  tbe  land  was  worth  more  than  the  sum  placed  In 
the  column;  yet  tbe  fact  that  the  assessors  have  thus  placed  tbe  value  of  the 
land  in  a  separate  column  at  a  certain  figure  is  a  circumstance  to  be  taken 
into  the  account,  but  as  evidence  only  of  their  estimate.  Tbe  clear  prepon- 
derance of  the  evidence  is  to  the  efTect  that  the  whole  property  as  it  now 
stands,  taking  into  the  acconnt  the  original  expenditure  thereon  as  well  as  all 
tbe  otber  drcnmBtanoes  attending  tbe  eaw,  la  not  worth  to  exceed  ttw  aum  of 
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•180,000.  It  was  the  duty  of  the  asaesson  to  assess  the  property  at  its  fnll 
and  true  value  as  tbey  would  appraise  the  same  in  the  payment  of  a  jaat  debt 
due  from  a  solvent  debtor.  2  Rev.  St.  (8th  Ed.)  c.  13,  tit.  2,  art  2,  §  17.  p. 
1098.  Every  proper  presumption  mast  be  indulged  that  they  have  in  this  in- 
stance  so  estimated  the  value.  The  burden  was  upon  the  relators,  therefore, 
to  show  by  reliable  evidence  that  there  was  in  tlds  instance  an  actual  over- 
valuation. Upon  an  wcamination  of  the  whole  case  we  are  of  ttte  opinion 
that  the  learned  justice  at  the  special  term  was  correct  in  his  conclusion  upon 
the  evidence.  No  point  is  made  by  the  appellant,  separate  from  his  argument 
upon  the  merits,  agniust  the  order  denying  the  motion  to  qua^  the  writ  of 
eertiorari.  It  follows,  therefore,  that  the  jadgmeat  and  order  should  b»  af- 
firmed, with  coats.   All  concur. 


TOWHSEND  0.  TOLHUBST. 
(Supremt  Courtt  Qeneral  Term,  Fifth  DepartnumL   June  20, 1800.) 

BnOOTlOK— TiMB  OV  ISSOASOa— LnOTATION. 

Where  &  transcript  of  a  justice's  judgment  Is  filed  In  the  countr  oleik's  offloe  six 
months  after  Its  rendition,  Code  Civil  Froo.  K.  T.  %  882.  subd.  7,  harrlne  an  action 
on  a  justice's  judement  after  six  years  from  its  rendition,  does  not  affeot  meaOon 
1877,  which  permits  ao  ejceouUon  to  Issue  on  a  judnoent  alter  the  lapse  of  five 
nars  from  its  docketing,  on  an  order  of  the  court.  Distinguishing  Davidson  v. 
Horn,  47  Hun,  61. 

Appeal  from  Niagara  county  court. 

Action  by  Theodore  Xownsead  against  Thomas  Tolbuzst.  From  an  wdar 
granted  November  28,  1889»  permitting  plaintiff  to  cause  an  neoutlon  to  ba 
issued,  defendant  ^peais. 

Argued  before  Dwight,  F.  J.,  and  Maoombkr  and  Corlxtt,  JJ. 

Charlea  Hichetl^  for  appellant,   ffmry  M.  Dtmigt  for  respondent. 

Magoubbb,  J.  The  affidavit  upon  which  the  order  of  the  county  judge  was 
granted  shows,  without  contradiction,  that  a  money  judgment  was  recovered 
by  the  plaintiCC  against  the  defendant  in  the  court  of  the  justice  of  the  peace 
on  the  2ad  day  of  May.  1878,  and  that  on  the  23d  day  of  November  at  that 
year  a  transcript  thereof  was  filed  with  the  county  clerk  of  Niagara  county,  and 
its  judgment  duly  docketed;  that  no  execution  had  been  issued  upon  such 
judgment,  and  that  no  part  of  the  judgment  liad  been  paid;  and  Viat  more 
than  five  years  had  elapsed  since  the  doulceting  of  such  judgment.  These  al- 
legations clearly  bring  the  moving  party  within  the  provisions  of  section 
1377  of  the  Code  of  Civil  Procedure,  which  permits  an  execution  to  be  issued 
upon  application  to  the  court  and  upon  due  notice,  provided  that  the  judg- 
ment so  docketed  in  the  county  clerk's  office  had,  at  the  time  of  the  granting 
of  the  motion,  a  valid  existenco.  It  is  contended  by  oounsd  for  the  appel- 
lant that  the  order  was  erroneous,  inasmuch  as  an  action  upon  a  justice's 
judgment  is  barred  after  the  lapse  of  six  years  from  the  time  of  its  rendition, 
under  subdivision  7,  §  382,  Code  Civil  Froo.  This  proposition,  however,  was 
distinctly  repudiated  in  the  case  of  Waitermin  v.  Westovert  14  N.  Y.  16^ 
where  it  was  held  that  the  statute  of  limitations,  as  it  existed  under  the  U»> 
vised  SUtntes,  r2  Bev.  St  p.  295,  g  18,)  which  is  now  embodied  in  the  subdivla- 
lon  of  section  382,  already  noted,  did  not  extinguish  or  destroy  the  lien  created 
by  the  judgment  as  docketed  in  the  county  clerk's  office.  The  obligation  of  the 
defendant  to  pay  a  debt  was  not  obliterated  by  a  lapse  of  time;  to  the  statute 
acts  only  on  the  remedy,  and  not  upon  the  obligation  to  pay.  Johnaon  t. 
Railroad  Co.,  54  N.  T.  424.  There  is  nothing  in  the  case  of  Dacidmn  ▼. 
Bom,  47  Hun,  51.  which  controverts  the  foregoing  pn^KMition;  for  In  the 
last-named  case  the  statute  at  limitations  bad  run  aoainst  the  justice's  jad|(. 
ment  before  the  transcript  thereof  had  been  filed  in  the  county  clerk's  office, 
while  in  the  case  before  us  six  months  only  had  elapsed  between  the  render- 
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ing  of  the  Jodgment  by  the  justice  of  the  peace  and  the  record  of  the  s^me 
In  the  county  clerk's  office.  Much  reliance  has  been  placed  in  this  appeal 
upon  the  case  of  Dieffenbaeh  v.  Roch.  112  K.  X.  621,  20  N.  £.  Eep.  560;  bat 
that  decision  is  simply  to  the  eSect  that  a  judgment  of  a  justice  of  the  peace 
docketed  In  the  county  clerk's  office  is  not  a  judgment  "rendered"  In  the 
eounty  court,  but  remains  "a  Judgment  •  •  «  rendered  in  a  court  not  of 
rsuord,"  within  the  meaning  of  the  provision  of  sobdiTision  7,  §3B2,  Code  Civil 
Proc,  declaring  that  an  action  upon  such  a  judgment  must  be  commenced 
within  six  yeara  after  the  final  ju(^ment  was  rendered.  That  case  did  not 
undertake  to  and  did  not  in  fact  impiUr  in  the  slightest  degree  the  decision  oi 
the  same  oonrt  in  Waltermire  v.  Wettovert  already  referred  to.  Under  these 
provisions  of  the  Code  and  these  authoritlea  the  order  of  the  county  court 
was  properly  made. 

This  condusion  renders  It  unneoessary  to  consider  the  question  whether  or 
not  the  order  so  made  is  appealable  to  this  court.  It  was  bold  in  Kifttxiid  v. 
Biehard»ont  25  Hun,  237,  that  no  appeal  lies  to  the  general  term  from  an  or- 
der of  the  county  oourt  granting  leave  to  issue  an  execution  upon  a  judg- 
ment recovered  In  a  justice's  court,  where  a  transcript  thereof  whs  filed  and 
judgment  thereon  docketed  in  the  clerk's  olflce  of  the  county.  The  conclu- 
sion of  this  court  in  that  case  finds  corroboration  in  the  decision  of  Dieffen- 
batA  T.  Sooh,  aupra.  Section  1342  of  the  Code  of  Civil  Procedure  seems  to 
limit  the  review  by  this  court  of  orders  of  the  county  court,  affecting  a  sub- 
stantial  right,  to  tbose  cases  where  the  action  Is  brought  in  or  is  taken  by 
appeal  to  that  court.  This  case  does  not  come  witbln  that  class.  But  wo 
ivefer  to  n^st  our  decision  on  the  proposition  first  discussed  above.  The  or- 
der appealed  from  should  be  i^Ormed,  witb  $10  ooets  and  dlsbuiaemeats.  All 
ecnonr. 


In  re  Boghsstkb  Elbotbio  Bt.  Co.  et  aL 
{Supreme  Court,  Genenri  Term,  Fifth  DtpartmenU  Jane  90,  UBOl) 

L  SmIKSITI  DoMUM— TBS  FOWBK— STBSBT  RilLBOAD  CoxpAim. 

Laws  N.  Y.  1884,  a  262, 1 1,  relating  to  street  railways,  provides  that  "•ach  ooiv 
poratloDfl  sball  have  all  the  powers  and  privileKeSi  and  be  subject  to  all  the  liabiU- 
tie«.  Imposed  by  this  act,"  or  the  act  of  April  3, 1850,  aDttaorizIns' the  formation  of 
railroad  oompaales,  and  the  several  acts  amenaator7  thereof.  Held,  a  street-rail- 
way Dconpany  orguaixed  under  the  act  of  L884  has  power  to  condemn  private  pn^ 
ar^  to  »ub»erve  the  purpoaes  of  Its  organization. 

S.  STUBT  RAIZJKOADa— OCCUPITION  OF  HlQHWAT— COHBBVT  OW  LoCAL  AtJTHOBITIXS. 

A  XKibllo  highway  which  has  been  aooulred  by  a  tampike  cxmipany  does  not  oeose 
to  be  a  highway,  and,  under  Laws  Hf.  T.  16B0,  a  140,  re^ubring  the  oonsent  of  the 
iooal  aathoritles  to  the  constmotion  of  railways  on  any  portion  of  the  highwasa  ua* 
der  their  ooatrol,  a  grant  1^  snoh  companr  (h  a  atrip  xrom  the  aide  toereo^  tn  a 
town,  la  invalid  anieas  oonaented  to  by  the  n^way  commisstonor  and  the  local  au- 
thorities, 
t.  Saio— Uap  ov  Routs. 

Laws  N.  Y.  1S90,&140,  $  23,  aa  amended  bj Laws  1671,0. 500,  reqalrea  that  "every 
oompany  formed  ander  this  act,  before  constructing  any  part  of  their  road  into  or 
throngh  any  county  named  in  their  articles  of  aaaooiation,  shall  make  a  map  and 
profile  of  t£e  route.**  Held,  tbat  atreet  railways  are  not  excepted  from  this  prp- 
vlalon,  and  a  map  should  be  filed. 

Appeal  from  special  term.  Monroe  county. 

Application  of  the  Rochester  Electric  Railway  Company  to  acquire  the 
lands  of  Jennie  S.  Wilkin,  James  A.  Potter,  Mary  Tanner,  Eliza  Fatterson, 
and  William  Patterson.   The  land-owners  appeal. 

Argued  before  Bwight,  F.  J.,  and  Maoohbbb  and  Ccxrlbtt,  JJ. 

/.  ^Q,  Vian  VoorhiSt  for  appellants.   Jamea  Breek  Perkiru,  for  respondent. 

CORLETT,  J.  The  highway  from  Boohester  to  Charlotte,  which  is  an  ex- 
tension of  lAke  avenue,  is  five  miles  in  length.   It  baa  been  for  a  long  time 
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fbe  main  tboroQghfaie  from  BocheBter  to  the  lake.  This  high  waa  bounded 
hj  a  row  of  shade  treea  on  each  aide  fi.^  nearly  the  whole  lei^^.  In  1880 
the  Bocheater  ft  Charlotte  Turnpike  Road  Company  was  organized  for  the 

Sarpoae  of  maintaining  this  highway  as  a  turnpike,  with  a  charter  extending 
D  yean.  Soon  after,  the  company,  by  purchase  from  the  adjoining  land- 
owners, obtained  a  strip  17  feet  wide  on  each  side  for  a  bndle-paUi,  upon 
which  the  owners  moved  back  their  fences.  The  language  of  the  deed  was: 
"For  value  received  of  Che  Rochester  and  Charlotte  Turnpike  Road  Company.a 
corporation  organized  under  the  laws  of  the  state  of  Kew  York,  we,  the  nnder^ 
eigned,  respectively  grant  and  convey  to  the  said  corporation,  and  to  ite  suc- 
cessors and  assigns,  a  right  of  way  in,  over,  and  through  a  strip  of  land  sev- 
enteen feet  in  width,  to  be  measured  and  taken  oft  the  front  of  the  lands  be- 
longing to  us,  respectively, fronting  on  and  along  tiie  highway  runningf  rom  the 
northerly  boundary  line  of  the  city  of  Rochester,  Uonroe  county,  and  state  of 
Kew  York,  to  the  village  of  Charlotte,  and  formerly  known  as  the  *  Rochester 
and  Charlotte  Turnpllte  Road,*  in  the  town  of  Greece,  In  said  county,  for  the 
purpose  of  building  and  constructing  and  operating  the  turnpike  nnd  of  said 
corporation  about  to  be  built."  On  the  llll)  of  November,  1887,  In  consid- 
eration  of  $6,000,  said  turnpike  company  consented  to  allow  the  Ro^ester 
Electric  Railway  Company  to  construct,  operate,  and  maintain  its  street  sur- 
face railway  along  the  west  side  of  the  Sridle-path  between  Rocliester  and 
Charlotte.  In  August  of  the  same  year  a  map  and  profile  were  filed  by  tiie 
railroad  company,  calling  for  such  strip  12  feet  wide  on  the  west  edge  of  the 
bridle-path.  The  map  which  waa  filed  had  lines  indicating  the  original  lines 
of  the  road-way,  and  the  dividing  lines  between  that  and  the  bridle^th. 
The  petition  filed  described  the  strip  as  follows:  "The  land  which  it  desires, 
belonging  to  the  land-owners  In  the  present  proceeding,  was  a  strip  twelve 
feet  wide  on  the  west  edge  of  the  bridle-path, and  no  more."  A  railroad  was 
built  along  that  route  from  Rochester  to  Charlotte.  Its  motive  power  was 
electricity.  The  present  petition  waa  verified  on  the  15th  day  of  November. 
1889.  It  contains  the  same  phraseology  as  the  one  of  1888.  except  as  to 
dates,  parties,  and  route.  It  makes  no  mention  of  the  railroad  which  had 
been  built,  and  alleges  that  it  has  surveyed  a  route  for  its  road,  and  that  it 
has  not  been  able  to  purchase  the  same,  and  describes  a  strip  of  land  on  the 
eastern  edge  of  the  bridle-path  12  feet  wide.  It  also  alleges  the  filing  of  a  uap 
and  survey  of  the  route.   No  map  was  ever  filed  except  the  first  one. 

An  answer  was  interposed  by  the  objecting  land-owners,  aud  a  reference 
was  ordered  to  John  A.  Camahan,  Esq..  to  report  the  facts,  with  his  opinion 
thereon.  He  made  his  report  on  the  17th  day  of  February,  1890.  and  decided 
that  the  railroad  had  power  to  acquire  lands  without  consent  in  this  proceed- 
ing; also  that  the  company  was  under  no  obligations  to  file  any  map.  He 
further  held  that  no  consent  from  any  authoritira  of  the  town  of  Greece  had 
been  obtained,  and  that  none  was  necessary.  He  further  reaches  the  conclu- 
sion that  the  consent  of  the  owners  of  one-half  the  value  of  the  property 
bounded  on  the  highway  had  been  obtained. 

This  street  railroad  waa  built  under  chapter  252  of  the  Laws  of  1884.  Sec- 
tion 1  provides,  among  other  things:  "Such  corporations  shall  also  have  all  the 
powers  and  privileges  granted,  and  be  subject  to  all  the  liabilities  imposed,  by 
this  act,  or  the  act  entitled  'An  act  to  authorize  the  formation  of  railroad  cor- 
porations, and  regulate  the  same,'  passed  April  2,  1850,  and  the  several  acts 
amendatory  thereof,  except  as  such  acts  are  herein  modified."  Section  22  of 
the  act  of  1850,'  as  amended  by  chapter  560  of  the  Laws  of  1871,  provides: 
"Every  company  formed  under  this  act,  before  constructing  any  part  of  their 
toad  into  or  through  any  coud^  named  in  their  artidee  of  aaaodatioD,  ahall 
inake  a  map  and  profile  of  tha  route,"  etc  SeoUon  8  <tt  chapter  353  «C  the 
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Laws  of  1884  requires  the  consent  of  the  local  authorities  having  control  of 
that  portion  of  the  streets  or  highways  upon  which  It  is  proposed  to  construct 
and  operate  the  railroad.  The  report  of  the  referee  was  confirmed.  From 
that  order  the  contesting  land-owners  appeal.  The  appellants  contend,  among 
other  things,  that  a  map  should  have  been  filed,  and  that  the  consent  of  tho 
local  authorities  and  the  highway  commissioner  of  the  town  of  Greece  should 
have  been  obtained.  The  appellant  also  insists  that  private  property  cannot 
be  obtained  without  the  consent  of  the  owners. 

It  is  manifestly  the  design  of  the  act  of  1884  to  confer,  power  upon  street 
railroads  to  acquire  property  belonging  to  private  individuals  by  condemna- 
tion. Section  1  provides,  among  other  things,  that  a  street-railroad  corpora* 
tiun  shall  have  the  same  powers  as  those  conferred  by  the  act  of  1850.  Section 
3,  among  other  things,  provides  that  a  street-railroad  company  may  build  its 
road,  switches,  etc..  through,  upon,  and  along  any  of  the  streets,  avenues* 
roads,  or  highways  of  such  cities,  towns,  and  villages,  and  also  through,  along, 
and  upon  any  private  property  which  said  company  may  acquire  for  tlie  pur- 
pose. It  thus  appears  that  the  same  power  is  conferred  upon  street- railroad 
corporations  as  upon  general  railroad  corporations,  except  as  limited  by  the 
act,  which  contains  nothing  prohibiting  the  taking  by  condemnation  proceed- 
ings of  private  property.  The  consent  required  by  section  3  implies  power  to 
take  the  lands  of  those  who  do  not  consent.  The  owners  of  adjoining  lands 
have  title  to  the  highways  subject  to  the  easement.  Aside  from  this.  It  will 
be  observed  that  the  power  of  street  railroads  to  acquire  or  build  roads  is  not 
limited  lo  public  highwavs.  It  may  take  any  land  not  connected  with  high- 
ways. The  want  of  condemnation  power  might  utterly  prevent  the  building 
of  the  most  useful  of  street  railroads. 

The  learned  referee,  in  his  opinion,  proceeds  upon  the  assumption  that  the 
BouleTard  Turnpike  Company  controlled  and  practically  owned  the  highway, 
and  that  tlte  power  of  the  commissioner  over  it  had  practically  ceased,  and  there- 
fore his  consent  was  not  necessary.  In  Walker  v.  Caytoood,  31  N.  Y.  51,  it 
was  held  that  a  public  highway  does  not  cease  to  be  such  because  taken  by  a 
plank-nud  company,  and  that  the  right  of  the  public  to  use  the  highway  re- 
mains unimpaired.  To  the  same  effect  is  Senedict  v.  Qoit,  3  Barb.  459.  It 
thus  appeal's  tliat  neither  a  turnj^e  company  nor  a  plank-road  corporation 
has  power  to  destroy  a  highway,  or  to  appropriate  it  to  its  excloslve  use. 
Thepnblic  sUU  have  the  right  to  travel  upon  all  its  highways  until the^y  cease 
to  exist.  The  diverting  of  a  highway  from  its  ordinary  use  to  railroad  purposes 
neoesBuUy  involTM  matter  of  grave  concern  lo  the  pablie.  as  well  as  land- 
owners.  Craig  t.  RaUroad  Co.,  89  N.  T.  404.  The  control  and  ovwslght 
of  a  commissioner  of  highways  does  not  cease  because  a  turnpike  company 
appropriates  some  of  the  roads  of  the  town.  He  still  owes  a  duty  to  the  pub- 
lie.  A  Goutinuous  obligation  rests  upon  him  to  see  ttiat  the  highways  of  the 
town  are  protected,  and  kept  for  public  use  and  travel.  He  may  be  of  the 
opinloo  that  the  use  of  12  feet  of  a  highway  for  street-railroad  purposes 
would  inflict  no  injury  upon  the  traveling  public,  but  he  may  reach  the  con- 
dasion  that  tlie  taking  of  another  12  feet  would  practically  destroy  its  useful- 
ness. The  tum[dke  company,  as  the  case  shows,  sold  the  privilege  of  use  of 
the  bighwi^  to  the  railroad  company  for  a  large  consideration,  which  it  may  be 
assumed  was  kept  for  the  use  and  benefit  of  the  company,  and  that  the  town 
received  no  advantage  therefrom.  Ttie  reasoning  of  the  learned  referee  pro- 
ceeds on  the  assumption  that  neither  ttie  public  omoers  ot  the  town,  nor  the 
pnbUc  have  any  concern  in  a  highway,  or  the  uses  for  which  it  is  appropri- 
ated, after  it  is  turned  over  to  a  turnpike  corporation.  This  view  cannot  be 
sustained.  Its  adoption  would  confer  upon  turnpike  companies  and  plank- 
road  corpoFBtlons  power  to  destroy  the  usefulness  of  the  highways  of  the 
town  without  its  oonsent,  or  that  of  its  inhabitants  or  ofScers. 

The  learned  referee  also  argues  tliat  there  is  a  broad  distinction  between 
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the  reasons  for  QUng  a  map  In  the  case  of  steam  oorporntlona  and  street 
roads.  But  it  Is  qaite  clear  that  they  do  not  extend  to  the  length  statf 
him.  Highways  are  of  varying  widths.  A  railroad  track  might,  wit 
serious  inconrenience,  be  placed  upon  one  part  of  a  public  highway,  but  v 
injuriously  afFect  another.  It  might  be  so  constracted  as  to  seriously  i 
fere  with  the  owners  of  land  on  each  side  of  it,  or  it  might  be  so  built 
impose  no  particular  InconTenience.  The  railroad  company,  therefore,  si 
file  a  map  clearly  pointing  out  the  route  so  that  those  interested  could  ( 
mine  whether  there  were  good  grounds  of  opposition.  The  absence  of  a 
would  frequently  prevent  that  accurate  knowledge  which  would  enable 
ers  and  those  concerned  to  determine  whether  to  resist  or  acquiesce.  K< 
son,  therefore.  Is  perceived  why  a  street  railroad  should  be  relieved  from 
a  map  the  same  as  steam  corporations.  Aside  from  this,  as  already  sh 
street  railroads  may  be  built  through  private  lands  ontelde  of  any  hlgfa> 
and  certainly  there  would  be  just  as  strong  reasons  for  the  filing  of  a  m 
such  cases  as  in  that  of  steam  roads.  In  addition  to  this,  section  1  pro 
that  such  corporations  shall  have  all  the  powers,  and  be  subject  to  all  tfa 
bilities,  imposed  by  the  general  railroad  act.  except  as  modided.  There 
force  in  the  contention  that  the  obtaining  of  12  feet  for  a  railroad  co 
authority  to  appropriate  an  additional  12  feet. 

There  is  nothing  in  the  act  of  1884  which  exempts  street  railroads 
filing  maps.  It  Is  not  necessary  to  determine  the  question  of  whethe 
consents  were  sufficient,  as  the  conclusions  reached  as  to  the  highway 
missloner  and  the  filing  a  map  disposes  of  the  appeal.  The  osAvt  shoe 
nversed.  Ail  concur. 


Lb  Gbo7  t.  Kkw  York.  L.  S.  &  W.  B.  Oo. 

{Supreme  Court,  General  Term,  F^ifth  Department.  June  SO,  1800.) 

■Asnm  Axs  SsBVANT— Fbeboital  Ziuitbibs— Comtbibotobt  MaeueuroB. 

In  an  aoUon  for  penonal  Injuries  sustained  by  the  Insnffloiency  of  the  tard 
hold  the  brain,  on  which  plaintiff  was  a  brakeman.  while  going  down  a  steep  j 
defendant  relied  on  printed  rules  that  iustructed  the  brakemen  to  test  all  the  c 
before  leaving  a  terminal  station,  which  plaintiff  had  failed  to  do.  Plainti 
never  read  the  ruIeB,  and  was  Inioraut  ox  their  existenoe.  Bt^  that  he  wi 
negUgent  In  faUlng  to  know  raus  wbiob  had  never  been  bronglit  to  Ida  atte 

Appeal  from  circuit  court,  Chautauqua  county. 

Action  by  Frank  T.  Le  Croy,  a  brakeman,  against  the  Kew  York, 
Erie  &  Western  Railroad  Company,  ftnr  personal  injuries.  Judgment  for  ] 
tlfr.   Defendant  appeals. 

Alined  before  D wight,  P.  J.,  and  Maoomber  and  Coblbtt,  JJ. 

James  B.  Stevens,  for  appellant.   John  Q.  Seoord,  for  respondent. 

CoBLETT,  J.  In  April,  1887, 40  cars  loaded  with  coal  ware  run  by  de 
ant  on  its  track  from  Brock  way  vlUe,  in  the  state  of  Pennsylvania,  nortl 
In  the  direction  of  Bradford.  Jobnsonburg  was  a  terminal  station  oi 
lonte,  where  the  train  stopped  two  hoars,  taking  a  side  track.  The  pla 
was  one  of  Uie  four  brakemen  who  started  with  the  train,  npon  which 
was  a  conductor,  engineer,  and  fireman.  The  distance  between  BrotA 
ville  and  Bradford  was  upwards  of  60  miles,  and  the  time  would  be  froa 
48  houn.  The  defendants  road  is  down  grade,  going  east,  or  rattier  n 
after  leaving  Crawford  Junction,  on  an  average  of  from  100  to  102feet  t 
mile  fbr  a  distance  of  6  or  6  miles;  the  steepest  part  being  about  half  a 
outside  of  Crawford  Juncticm,  But  the  grwlela  not  uniform, — ^tn  some  i 
greater  than  others.  While  going  down  this  grade  the  train  went  to  p 
and  the  oars  were  piled  one  apon  another.  A  wheel  was  broken,  an 
plaintiff  was  severely  injured  In  the  disaster.  At  the  time  <rf  ttie  aoc 
the  train  was  running  at  the  rate  of  about  60  miles  an  boor.  In  Jao 
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1888.  tbft  plAlsUff  brought  this  action,  which  was  txled  In  May,  1689.  at  May- 
TiUe,  and  resulted  in  a  verdict  for  tlie  plaintiff  of  93.500.  A  motlou  for  a 
new  trial  waa  made  on  the  minutes,  and  denied.  Judgment  was  entered,  and 
the  defendant  appealed  to  this  court. 

The  position  of  the  plaintiff  on  the  trial  was  that  the  defendant  neglected 
to  furnish  safe  and  sufficient  cars  and  brakes  for  the  nse  of  ttie  train.  The 
defense  was  based  on  the  assumption  that  the  plaintiff  disobeyed  the  standing 
rules  of  the  company,  which  caused  the  disaster.  Those  rules,  so  far  as  ma- 
terial, areas  follows:  "Bratcemen  of  freight  trains  will  receiTe  instructions 
from  the  division  superintendeDts.  They  witibe  under  the  immediate  control, 
tmd  must  obey  the  orders,  of  the  freight-train  conductors.  At  terminal  sta- 
tions, they  must  obey  the  order  of  the  yard-master.  They  will  have  the  duty 
of  coupling  the  freight-cars,  applying  the  braltes,  using  the  signals,  working 
the  switches  where  tliere  are  no  switchmen,  assisting  In  loading  and  unload- 
ing freight,  and  the  care  of  their  cars  and  caboose  of  their  train  while  their 
train  la  on  the  road,  and  will  be  held  responsible  for  the  strict  performance  of 
their  duties  in  accordance  with  the  rules  of  the  company,  and  for  prompt 
obedience  to  ali  orders  of  the  conductors.  They  must  report  at  the  terminal 
Btaticms  at  the  time  appointed,  and  assist  in  shifting  and  maldng  up  of  trains; 
and  before  starting  they  must  teat  the  band-bnikes,  and  see  that  they  are  in 
proper  condition,  and  worlc  easily,  and  see  that  the  train  signals  are  in  good 
order,  and  ready  for  immediate  use.  They  must  not  leave  their  brakes  while 
the  train  is  in  motion,  or  take  any  other  position  in  the  train  than  that  as- 
signed bythe  conductor."  Bythese  instructions,  it  was  the  duty  of  the  plain- 
tiff, before  the  train  left  BrockwayTille,  to  inspect  the  brakes,  if  he  had  knowl- 
edge or  noti(»  of  these  rules,  and  also  at  Johnaonburg.  The  evidence  shows 
that  the  plaintiff  made  no  inspection.  There  was  an  implied  contract  Iwtween 
tlie  plaintiff  and  defendant,  when  he  entered  their  employ  as  a  brakeman, 
tliat  the  cam  upon  which  he  was  to  labor  should  be  reiisonably  safe;  also  the 
brakes,  and  that  they  should  be  in  working  order.  The  breaches  of  duty  by 
the  defendant  alleged  on  the  part  of  the  plaintiff  were  that  there  were  not  a 
sufficient  number  of  brakes,  and  that  they  were  not  in  proper  order.  The  ev- 
idence tended  to  show  that  these  40  oars  loaded  with  coal  required  from  30  to 
35  brakes  to  make  them  safe  going  down  grade,  and  also  tended  to  show  that 
there  were  not  this  number  of  brakes ;  also  tliat  many  of  them  were  defective, 
and  that,  in  view  of  the  grade,  the  defendant  was  negligent  in  omitting  to 
furnish  a  sufficient  nnmber  of  brakes;  also  that  it  omitted  to  keep  them  in 
proper  condltioo.  The  general  rules  uf  the  defendant  provide,  among  other 
things,  that  offlcers,  agents,  and  employes  must  become  familiar  with  the  reg- 
ulations of  the  company,  and  observe  the  rules  and  strictly  enforce  them  upon 
thuse  under  their  control,  and  that  Ignorance  of  the  rules  will  not  exempt 
or  excuse  them  for  neglect  of  duty.  Unless  the  plaintiff  was  negligent  In 
omitting  to  comply  with  the  rules,  it  is  not  claimed  that  he  neglected  any 
duty  at  or  before  the  accident  which  In  any  way  contributed  to  its  produc- 
tion. The  plaintiff  testiBed  on  the  trial  that  he  never  read  those  instructions, 
that  he  never  received  any  information  of  the  existence  or  import  of  the  di- 
rections above  quoted,  and  that  he  was  ignorant  of  their  existence.  The  trial 
justice  charged  the  jury,  in  substance,  that  those  instructions  were  reason- 
able, and  that.  If  the  phiintifl  had  knowledge  or  notice  ot  them.  It  was  bis 
duty  in  all  respects  to  obey.  The  justice  further  charged  that,  unless  they 
were  brought  to  the  plaintiff's  attention  so  that  he  knew  or  was  Informed  m 
their  existence,  or  unless  put  in  his  possession  to  be  read  by  bim,  and  that  if 
he  was  not  informed  of  this  book  oontidning  instructions  as  to  his  duties, 
and  waa  ignonnt  of  Uwm,  or  unless  it  was  put  where  it  was  accessible  to  talm, 
they  -would  not  bind  him.  and  he  would  not  be  guilty  of  negligenoe  for  want 
of  knowledge  of  what  they  were;  that,  if  the  plaintiff  knew  bis  duty.  It  was 
manifest  be  bad  nsglected  it  by  omitting  to  examine  or  inspect  tbe  brnkss. 
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The  result  of  this  appeal  depends  upon  the  correotness  of  the  charge  ol 
trtal  Justice  upon  this  question.  All  the  rules  and  regulatEons  of  the  < 
pany  most  be  construed  In  reference  to  known  facts  and  obvioos  snrro 
ings.  A  brakeman,  while  an  employe,  occupies  a  comparatively  subordl 
position.  It  is-  reasonable  to  assume  that  lie  would  not  be  active  or  vig 
in  acquiring  a  knowledge  of  printed  or  written  rules  unless  bis  attention 
called  to  them.  It  is  fair  to  assume  tfaat  when  a  brakeman  is  employee 
duty  devolves  upon  the  company  of  calling  his  attention  to  its  wrltte 
printed  rules  needful  to  him.  and  either  furnish  him  with  copies,  or  in: 
him  where  he  will  And  them.  Ordinary  observation  teaches  that,  unl< 
laborer's  attention  is  called  and  directed  to  such  matters,  their  necessi 
importance  will  not  occur  to  him,  even  though  he  knows  in  a  general  wi 
their  existence.  He  would  naturally  assume  that  they  were  for  the  info 
tion  and  instruction  of  those  in  position  and  authority,  and  that  no  pen 
obligations  rested  upon  faim  to  examine  and  master  their  contents.  It  is 
ter  of  universal  observation  that  those  employed  to  perform  manual  U 
upon  whom  no  duty  of  supervision  or  direction  is  imposed,  are  not  vigtla 
acquiring  knowledge  of  their  own  obligations  beyond  instructions  or  ii 
mation  distinctly  given  or  conveyed.  As  to  third  persons,  where  life  or  [ 
erty  is  involved,  it  would  not  be  a  reasonable  excuse  for  the  comp»ny  ti 
instructions  were  printed,  and  the  employes,  if  vigilant,  might  have  fami 
ized  themselves  with  their  nature  and  import.  The  answer  would  t>e,  w 
liability  turned  on  that  question,  that  the  company's  duties  required  the 
ing  of  full  and  implicit  itistructions.  The  question  here  presented  is  wh4 
a  different  rule  obtains  between  the  company  and  the  bi-akeman.  In  the 
of  the  above  suggestions,  it  ought  not  to  be  absolved  from  liability  unle 
imparts  full  and  clear  inforinntion  to  its  employes.  It  ouglit  not  to  t 
lowed  to  escape  on  conjecture  or  possibilities.  While  thebr^eman  assu 
by  virtue  of  his  employment,  the  rislis  incident  to  his  vocation,  still  natu 
the  acquisition  of  a  knowledge  of  written  or  printed  rules  was  not  inci 
among  those  risks,  which  should  be  limited  to  the  ordinary  and  visible  hai 
incident  to  the  discharge  of  his  duties.  Testing  the  charge  by  these  mb 
is  not  believed  that  the  learned  justice  fell  into  an  error  which  requires  > 
versa].  In  Ford  v.  RaUroad  Co.,  22  N.  E.  Rep.  946,  and  Bynux  v.  J 
road  Co.,  113  N.  Y.  251. 21  N.  E.  Bep.  50.  a  construction  of  questions  of 
by  the  court  disposed  of  each  case.  The  same  la  true  of  Distier  v.  Rail 
Co.,  2  K.  Y.  St.  Bep.  277.  affirmed  21  N.  E.  Hep.  415,  where  the  facta 
more  analogous  to  those  In  tlie  case  at  bar. 

It  do«  not  appear  that  the  damages  were  so  excessive  as  to  requira  a  i 
ifioation  on  that  ground.   The  judgment  and  order  should  be  affirmed. 


MCOUIRB  V.  JoaLTV . 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.  Jane  90, 1890.) 

LUTDLOBD  AKD  TsNAKT— DaNOEBOOB  PkBMIBRS. 

Id  an  aotlon  against  a  landlord  for  personal  Injuries  by  a  tenant  who  was  trl 
and  thrown  by  a  ragged  matting  on  a  stairway  which  belonged  to  the  landlord 
was  used  by  the  tenant  as  the  only  means  of  reaching  her  apartmenta.  tha 
prodaotion  by  defendant  of  ^e  matting  in  evidence,  evm  though  it  liia  been 
•tantlyased  for  mora  than  two  mara  alnoetliaaoouentilsacwQiUDataBoaii 
mar  he  considered  by  the  Joxy.  IQooicbbB,  J.,  diasentln^ 

Appeal  from  circuit  court,  Monroe  oountj. 

Actl^  by  Lucy  S.  UcOuire  against  Thomas  U,  Jo>^  for  damages 
tained  by  falling  down  defendant's  stairway.  Judgment  tat  pliUn^K. 
fdndant  appeals. 

Argued  before  BwiaHT,  P.  J.,  and  Macomber  and  Coaucrr,  JJ. 
Albert  M-  HarrUt  tor  appellant   Abmham  Benedict,  tor  respondent 
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CosLXTT,  J.  In  September,  1886,  the  defendant  was  lessee  of  a  ballding 
on  the  corner  of  State  and  Center  streets,  in  the  city  of  Rochester,  and  had 
cootrd  and  poBsesaion  of  the  same  and  its  stairways,  under  a  lease.  The 
plaintiff  occupied  a  portion  of  the  upper  part  of  tliis  building  as  a  tenant  of  the 
defendant,  under  an  oral  lease.  Tbe  way  of  egress  from  that  portion  of  the 
building  to  tbe  street  was  a  stairway  used  in  common  by  tbe  tenants  and  oc- 
cupants of  the  building.  It  was  foi  the  use  of  tbe  tenants,  and  tbose  occopy- 
ing  the  building  in  that  capacity  had  •  right  to  use  the  stairway.  It  was  al- 
leged on  tijo  part  of  the  pliUntiff  that  tbe  defendant  negligently  permitted  tbe 
eoToing  of  the  staircase  to  remain  In  sncb  a  condition  as  to  be  unsafe;  that 
certain  matting  used  upon  tbe  staircase  was  worn,  ragged,  and  dangerous; 
that  tbe  stairway  was  not  properly  lighted ;  and  tliat.  by  reason  of  denots  In 
tbe  matting,  tbe  plaintiff,  without  negligence  on  her  part,  fdl  and  was  In- 
jured. Tbe  plaintiffs  allegations  were  denied.  A  trial  was  bud  at  the  Mon^ 
roe  circuit  before  a  Justice  and  a  jury,  and  tbe  plaintiff  recovered  a  judgment 
for  a  thousand  dollars.  A  motion  for  a  new  trial  was  made  ai^  denied. 
Judgment  was  entered  on  the  verdict,  and  tbe  defendant  appealed  to  this 
court. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  the  only  w^y 
of  reaching  the  street  firom  tbe  upper  floors  was  b7  passing  down  tbe  stair- 
way; that  there  was  no  r^ng  on  the  stairs;  that  the  steps  were  oovered 
with  a  matting  which  had  been  used,  and  bad  become  so  much  worn  as  to  be 
stringy  and  dangerous;  that  tbe  hallway  waa  left  In  total  darkness;  that  on 
the  fsth  day  of  September,  1886,  in  tbe  early  evening,  tbe  plaintiff  left  her 
room  to  go  down  to  get  some  matches;  that  she  proceeded  carefully,  and 
guided  hersdf  by  placing  her  hands  upon  the  wall ;  that  she  reached  the  land- 
ing at  tbe  top  of  tne  stairs,  and  In  attempting  to  descend  caught  her  foot  in 
tbe  loose  ropes  of  the  minting,  and  was  thrown  violently  upon  the  stairs,  and 
received  the  injnrloi  complained  of.  Evidence  was  {^ven  on  the  part  of  the 
defendant  tending  to  controvert  tbe  plaintiff's  u  to  the  place  of  hw  &U,  and 
the  degree  of  care  exercised  by  her,  tbe  condition  of  the  ludlway  and  matting, 
and  also  as  to  light  and  safety.  The  |ury  found  the  controverted  quea- 
tiona  in  favor  of  the  plaintiff. 

The  contention  of  tbe  appellant  la  that  tbe  court  erred  in  chai^g  the  jury 
In  the  following  particulars:  The  phdntiff's  counsel  asked  the  court  to  charge 
the  jury,  in  respect  to  the  matting,  (which  was  not  produced,)  that,  if  the 
jury  were  satisBed  that  It  was  within  the  power  of  the  defendant  to  produce 
it  in  sabstantially  the  condition  It  was  at  tbe  time,  and  omitted  to  do  so.  a 
similar  rule  applies  as  in  tbe  case  of  an  omission  to  produce  a  witness  a  party 
has  power  to  produce.  The  court  declined  so  to  charge,  but  said:  "Z  charge 
tliat  that  Is  simply  a  circumstance  In  the  case  which  tbe  jury  may  give  such 
weight  to  as  it  is  entitled  to  receive."  The  plaintiff  also  requested  tbe  court 
to  charge  that  if  it  is  i  n  tbe  power  of  one  of  the  parties  to  produce  evidence  in 
this  case,  and  the  party  fails  to  produce  It.  it  is  a  matter  tbe  jury  may  give 
such  w^bt  as  they  may  see  fit.  Tbe  court  declined  to  vary  the  charge  upon 
that  subject.  The  defendant's  counsel  did  not  except  to  the  above  rulings. 
Tbe  defendant's  counsel  asked  tbe  oourt  to  charge  that,  if  tbe  matting  re- 
mained In  constant  use  for  about  two  years  after  the  accident,  and  was  then 
taken  up  and  nailed  down  on  tbe  defendant's  veranda,  an^  used  since,  his 
omission  to  produce  it  could  not  be  taken  Into  consideration  in  this  case.  The 
court  in  reply  stated  that:  "They  take  that  In  connection  with  the  suggestion 
In  regard  to  Its  not  being  produced.  Tbe  jury  will  consider  all  the  circum- 
stances. They  may  say  bow  far  tbe  circumstance  that  it  remained  on  tbe 
stairs  some  time  after  tbe  accident  operated  as  a  reason  why  It  should  not  be 
brought  into  court  as  an  exhibit  In  the  case."  The  defendant's  counsel  ex- 
cepted to  tbe  refusal  of  the  oourt  to  charge  as  requested. 

The  cluageof  the  oourt,  in  responseto  theplaintUE's  roQiuat,  sfaowa  theman- 
T.lOB.Y.B.no.4 — 26 
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ner  in  which  the  question  arose.  The  chiirge  was  that  the  jury  might, 
circumstance,  attach  fiuch  weight  to  theomission  to  produce  the  matting 
was  entitled  to  receive.  The  defendant  was  content  with  this,  as  no  excel 
was  taken.  The  defendant's  request,  above  quoted,  assumes  as  matter  of 
that,  if  the  mat  remained  in  constant  use  for  about  two  years  after  the 
dent,  and  was  then  taken  up  and  nalied  down  and  used  since,  the  omii 
to  produce  it  could  not  be  taken  into  consideration.  It  is  easy  to  see  tha 
length  of  time  and  manner  the  matting  was  used  after  the  accident  migl 
change  its  condition  as  to  render  an  inspection  worthless  for  the  purpo 
stiowing  the  state  it  was  in  when  the  accident  occurred.  On  the  other  ti 
notwithstanding  the  defects  to  which  the  accident  is  charged,  they  migl 
discovered  with  more  or  less  distinctness  on  inspection,  alter  long  use. 
court  could  not  say  as  matter  of  law  what  changes  such  time  and  use  v 
produce.  In  the  very  nature  of  things,  the  changes  which  time  and  use 
brought  about  Involve  questions  of  fact.  The  court,  therefore,  very  pro 
said  that  such  use  and  time  might  be  taken  Into  consideration  by  the  [ 
but  the  learned  justice  was  right  In  refusing  to  rule,  as  matter  of  law, 
those  circumstances  were  so  controlling  that  the  non-production  of  the 
ting  could  not  be  considered.  The  matting  was  in  possession  of  the  de: 
ant.  and  it  was  admissible  as  evidence  before  the  jury.  PeopU  r.  Qom 
85  N.  T.  49;  King  v.  RaUroad  Co.,  72  N.  Y.  607. 

The  evidence  on  the  trial  shows  that  there  was  a  conflict  as  to  the  tend 
of  tb«  matting,  in  reference  to  which  the  jury  wereaathorlzed  to  draw  d 
ent  inferences.  An  omission  on  the  part  of  the  person  having  possenioi 
control  of  the  matting  to  produce  it  would  be  a  circumstanoe  miloh  the 
would  have  a  right  to  take  into  consideration  against  him.  Clarh  T. . 
rood Co.» 40 Hun. 607;  J9feeeft«r  v. /oAfwton, 69 N.  Y.S09;  TlulFndM, 
renos,  U  Fed.  Rep.  685;  PeopU  v.  Hovey,  92  K.  T.  654. 

The  teial  Justice  was  not  in  error  in  charging  as  he  did  in  response  t 
plaintlfTs  request.  As  above  stated,  the  correctness  of  bis  chacge  on 
subject  was  aoqtilescad  in  by  the  learned  counsel  for  the  def&nduit.  i 
sole  contention  18  narrowed  down  to  the  question  as  to  whether,  as  mati 
law,  it  was  the  duty  of  the  trial  justice  to  direct  the  jury  that  Ume  am 
had  idestroyed  all  the  value  of  the  matting  as  an  exhibit.  No  error  was 
mitted  1^  the  conrt  In  this  respect.  No  other  question  being  urged  h 
learned  counsel  for  the  appellant,  or  being  presented  by  the  case,  the  < 
and  judgment  must  be  afflrtned. 

Uaoombeb,  Jm  dissenting. 


FbBNOH  «.  STRVBNaON  «t  oL 
{Supreme  Court,  Oensral  Term,  F{fOi  Department.  June  90,  tSBO.) 
Assio^fimtT— Rrasn  ov  ABBiews*— ^toppbl. 

The  administrators  agreed  with  a  mortgage  creditor  of  decedent  not  I 
against  him  at  tbe  foreoLosure  sale  of  decedent's  land,  provided  the  mort 
would  discharge  certain  judgments  which  he  held  against  the  estate.  This  t 
ment  was  exeooted  by  tne  administrators,  and  the  mortgagee  bought  In  Um 
tmr  leas  tiban  his  debt,  though  It  was  easily  worth  that  and  the  jndgmenta. 
to  this  tgreemeat  the  mortgagee  had  assigned  withoat  oonsideratlon  the  jadgi 
to  his  wue.  Held,  that  she  oould  not  enforce  them  against  Um  estate,  m  ai 
oapled  no  better  position  than  her  assignor. 

Appeal  from  special  term,  Cayuga  county. 

Action  Mary  F.  French  against  the  administrators  of  the  estate  of 
lam  Ross  to  collect  two  judgments  against  decedent.  The  claims  were ' 
lowed,  and  plaintiff  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoohbkb  and  Corlsxt,  JJ. 

W»  H.  Kenyan,  for  appellant.    W.      &  F,  S.  Sughitt,  for  respondei 

GoRi.iETT,  J.  On  the  let  day  of  April,  1870,  William  Ross  purchased  a 
of  214  acres  in  the  town  of  Montezuma*  Cayuga  ooantyf  fot  the  anm  of 
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280.  H«  died  in  the  neath  of  SeptcnAier,  1887.  Letters  of  adininl8tTatIo& 
were  gninted  to  the  defendants*  who-  duly  qnalifled.  At  the  time  of  the  de- 
cease of  Boss,  the  fttrm  was  IneniBbered  bj  mortgagee  and  Judgments  to  the 
amount  of  abool  910,000.  One  of  the  jadgments  was  recovered  by  Nelaoik 
Beardsley  in  the  aapreme  court  en  the  29th  day  of  Janoarj,  1887.  for  S298.62 
daniigeB,  aad  $22.^  costs.  Another  was  recovered  by  Nathan  King^lej  to 
the  same  conrt  on  the  23d  day  of  Jane,  1887.  for  91.396.90  damages,  and 
$21.36  costs.  Another  was  recovered  by  D.  M.  Osborne  A  Co.  before  a  justice 
of  the  peace  on  the  22d  of  Atigmt,  1887,  for  9135.22  damages  and  cmts.  a 
tranacrtpt  of  which  was  filed  in  the  Cayuga  coonty  clerk's  office.  On  the  6tb 
day  of  January.  1888.  Oeorge  G.  French  became  the  owner  of  the  judgmenie 
recovered  by  Kelson  Beardsley  and  D.  M.  Osborne  &  Co.,  which  are  the  otaims 
iavolved  on  this  appeal.  On  the  30th  day  of  March,  1887.  Rose  exeeuted  a 
mortgage  on  the  farm  to  Nelson  Beardsley  to  secure  the  payment  uf  92,000, 
whieh  was  aesigned  to  Alice  B.  Boss.  This  was  a  junior  raortiri^e,  to 
fnee  wUtdi  she  commenced  a  statutory  forecloenre  in  October,  1887.  Wbfl» 
the  foreclosure  was  pending,  and  on  the  6th  day  of  January,  the  ee> 
s^nee  assigned  the  mortgage  to  Oeorge  O.  French,  for  whose  benefit  the 
foteelosure  wae  continued  in  the  name  of  said  AHce  B.  B«sa.  The  time  of 
sale  was  Janonry  16,  1888.  On  that  dny  the  owner  of  the  mortgage.  Oeorge 
G.  French,  sent  his  son,  Fred.  E.  French,  to  represent  him  on  the  sale,  with 
fell  authority  to  act  for  him.  and  do  all  things  respecting  the  sale,  and  other 
pcooeedliigs  incidental  thereto.  It  had  been  ascertained  before  the  day  of  the 
sale  that  the  personal  property  of  the  deceased  would  be  Insufflcient  to  pay 
his  debts.  Including  the  judgments  above  mentioned.  The  defendants  decided 
to  bid  on  the  foreelosare  sale  a  sum  sufficient  to  pay  all  the  liens  upon  the 
]»emiees.  indading  the  judgments.  On  the  day  of  sale,  and  prior  thereto, 
one  of  the  defendants.  James  M.  Stevenson,  informed  Fred.  £.  French  of 
his  iatention  to  bid  on  the  sale  the  amonnt  of  the  liens.  Thereupon  It  was. 
agreed  between  said  Fred.  E.  French,  repreeentfng  his  fother.  and  the  saiA 
Skerensoii,  representing  the  defendants,  that.  If  the  said  Stevenson  wonlA 
not  bid  upon  the  sale,  the  judgments  against  the  deceased,  William  Ross., 
aiioukl  be  discharged,  and  should  not  be  presented  as  claims  against  the  es- 
tate. This  agreement  was  carried  oat.  and  the  premises  were  purchased  by 
Fred.  £.  French  for  a  sum  less  than  the  mortgage  debt,  and  afterwards  George 
6.  French  took  the  title  under  this  foreclosure,  and  still  owns  the  premises, 
■wMttU  were  worth  the  amount  of  alt  the  incumbrances,  including  the  judg- 
ments. On  the  7tb  day  ot  January,  1888,  ttie  said  George  G.  French  assign^ 
the  judgments  in  controversy  to  his  wife.  Mary  £.  Freneh.  the  plaintilt. 
The  said  Stevenson,  when  he  made  the  agreement  with  Fred.,  knew  that 
Oeorge  O.  French  was  the  owner  of  the  judgments,  but  had  no  notice  or 
knowledge  of  assignments  to  bhi  wife,  which  were  never  recorded  in  the 
clf>rk*s  office,  and  no  entry  was  made  indicating  any  transfer.  Stevenson 
believed  at  thB  time  of  making  the  agreement  that  said  George  still  continued 
the  owner  of  said  judgments,  and  made  it  on  that  assumption.  Under  sueb 
eircBBastBBees.  the  plaintiff  would  be  equitably  estopped  from  enforcing  her 
judgments  against  the  defendants.   Slair  v.  Wait,  69  NT.  T.  113. 

The  agreement  on  the  part  of  the  defendants  was  fairly  and  honestly  made 
for  the  purpose  of  procuring  a  satisfaction  of  the  judgments  out  of  the  real 
estate,  and  to  release  the  personi^  property  of  the  deceased  fOT  the  payment 
of  his  debts  ontside  the  judgments.  Notwithstanding  these  facts.  Mary  £. 
French  presented  the  judgments  in  controversy  as  claims  against  the  estate 
of  the  deceased.  They  were  disputed  and  rejected  by  the  defendants.  The 
surrogate  appointed  James  Lyon  referee  to  hear  and  determine  the  contro- 
versy. The  referee  found  the  above  facts  on  sufficient  evidence,  and.  as 
cueiiiBiens  of  law.  determined  that  the  claim  was  not  a  just  one,  and  that 
the  plaintiff  was  not  entitled  to  recover.   At  a  special  term,  in  September, 
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1889.  the  report  was  oonfirmed.  and  jndpnent  directed  welnst  the  pUlntiEI. 
Thta  ^ipeal  was  taken  from  the  jndgment  entered  npon  that  direction, 
ease  waa  prepared  or  motion  made  for  a  new  trial.  The  evidenoe  fails  Ui 
abow  that  vaj  consideration  waa  paid  for  the  Jadgments  by  tlie  {^ntilf. 
She  oconpied  no  better  position,  as  against  the  defendant*  than  her  assignor 
would.  HUl  T.  BooU,  116  K.  T.  299,  22  K.  B.  Bep.  547.  Mo  qnestions  an 
presented  ^or  review  on  this  appeal,  except  those  before  the  special  term, 
based  upon  the  referee's  report,  findings,  and  the  plaintiff's  exceptions  thereto. 
The  evidence  and  proceedings  were  never  passed  npon  at  special  term*  and 
are  not  before  this  court.  Railroad  Co.  v.  SbUngt  100  N.  T.  98,  2  K.  E. 
Bep.  878;  MaUhntm  v.  MeyUrg,  63  N.  Y.  656. 

The  sole  question  here  is  whether,  upon  the  referee's  Sndings,  his 
OODcluaions  were  correct.  Tbere  does  not  appear  to  be  any  room  for  contro- 
versy on  this  question.  The  real  estate  was  worth  more  than  tbe  amount  of 
tlw  liens,  Including  the  judgments.  The  defendants  represented  the  credit- 
ors and  the  eetate.  The  duty  devolved  upon  tbem  of  preventing  its  sacrifice, 
and  protecting  It  for  tbe  benefit  of  creditors  and  those  entitled  to  the  sur 
plus.  They  could  do  it  only  by  bidding  at  this  foreclosure  sale  the  vidue  of 
the  proper^.  The  agreement,  therefore,  was  a  proper  and  Intimate  one, 
as  it  enabled  them  to  secure  the  results  which  a  discharge  of  their  obligations 
required.  The  son  and  agent  of  French  had  full  authority  to  act;  his  prin- 
ci|Ml  obtained  tbe  benefit  of  the  proceeds.  Mayer  v.  Dearut  115  N.  T.  556, 
22  N.  E.  Bep.  261;  BmneU  v.  Judson,  21  N.  Y.  238.  His  wife  ooenpied  no 
better  position  than  himself.  The  law  is  not  chargeable  with  the  gross  in* 
justice  which  a  reversal  of  this  judgment  would  iuTOlve.  It  is  a  Cunillar 
rule  that  neither  the  statute  of  frauds  nor  any  other  statute  or  principle  of 
law  can  be  Invoked  to  aid  in  tbe  perpetration  of  a  fraad.  Ryan  v.  Dox,  34 
N.  Y.  307;  Dodge  t.  Wellman,  1  Abb.  Dec.  512.  The  appellant  is  in  no  po- 
sition to  urge  that  the  defendants  could  not  enforce  the  contract.  Equity 
will  not  allow  her  to  assume  such  a  position.  The  only  ground  upon  which 
she  has  a  oolorable  standing  in  court  is  the  violation. of  an  agreement  bjthoee 
under  whom  she  claims,  the  honest  performance  of  which  would  have  ex- 
tinguished her  judgments.  But.  as  already  shown,  the  defendants  were  not 
gul'ty  of  any  violation  of  statute  or  principle  of  law  in  making  the  agree- 
ment. The  proceedings  before  the  referee  disclosed  by  the  case.  Including 
tbe  evidence,  have  been  oarefuUy  examined,  and,  if  properly  befm  this  court 
for  review,  show  no  errors  which  would  warrant  a  revenal.  The  oonolnsloos 
of  the  referee  Hud  the  decision  of  the  special  term  wwe  eortMt.  and  ^Judg- 
ment should  be  affirmed.  All  concur. 


Tn  n  Albbboht'8  Xstatb. 

{Supreme  Court,  OenmU  Term,  nret  DepartmenL  Usgt  tt|  UBOl) 

DnsoBira  ahs  Dutbibotioii— Husbahu  axd  Wm— Banunas. 

la  Mew  York  a  bond  and  mortgage  ezeoDted  toahnsba&d  and  wttejetnto  bsae— 
the  property  of  the  wife  on  the  death  of  the  hnslMiid,  by  right  oc  aurwMwhip. 
Hie  oonmuHi4aw  rule  is  In  force  In  respeok  to  persooal  ptopertir  as  wail  aa  leshj 
Attnning  4  N.  Y.  Supp.  408. 

Appeal  from  snrrogate's  omirt,  Xfew  York  eoanlty. 

Accounting  by  Christian  J.  IHil  and  Cbaries  H.  Bam^  aa  ezeeotors  of  tin 
will  of  Balthazar  AlbretAitt  deoMsed.  The  exeqitiona  to  the  r^«ra»*a  teport 
were  overruled,  and  contestant  appeala.  For  <qdniOD  of  vmognibt,  bm  I M. 
Y.  Supp.  462. 

A^ned  before  Yah  Bbuxtt,  F.      and  Babixstt  and  Bixbrt»  JJ. 
ffenry  F.  LippoUd,  for  appiOlaat.  AmmmI  UfUarm^^  and  L,  A,  SUgtrkk 

tut  respondents. 


Digitized  by  Google  i 


8ap.Ct.] 


FKTKBS  V.  VOnU* 


889 


Van  Bkttnt*  P.  J.  The  piinclplet  Uii  down  In  the  eue  of  Saufbrd 
am^bfd,  46  K.  7.  728.  68  N.  T.  72.  and  reiterated  In  the  case  of  BerSu  t. 
Nmtan,  98  XT.  T.  166,  and  which  have  obtained  dnce  the  extetenee  of  (be 
emnmon  law,  show  that  the  decree  of  the  snnogate  was  eoixsiA*  and  ahoaU 
be  affirmed,  with  coats.  All  conoar. 


Hioenis  tt  oZ.  v.  Union  Tbuvt  Go.  <t  eU. 
{Supnme  Court,  Oenerat  Twrm,  Fint  Depcatment.  Vaj  SS,  1890.) 

WtaU— Aonoit  TO  ConiTBCS— JUBISDIOnOK. 

An  aotlon  to  ooutme  a  will  f  or  tbe  pnrpoM  of  hwliisUdaeUred  InTaUdouiuA 
ba  malnUfaied  In  the  aapreme  oonrt,  when  oompMe  leilet  eea  be  obtained  la  the 
annrogst«>a  oonrL 

Appeal  from  speoial  term,  Nfw  York  oonnty. 

Action  by  fannie  Uiggins  and  othere  agalnet  the  Union  Trust  Company 
and  others,  to  construe  the  will  of  Elizabeth  J.  Bryant,  deoeased.  The  com- 
plaint was  dismissed,  and  plaintiffs  appeal. 

Argued  before  Yam  Brunt.  F.  J.,  and  Babtlbtt  and  Babbbtt.  JJ. 

J>aoid  8.  lUmtm,  tor  appellants.  Alfred  ff.  Sprd,  for  respondent  Union 
Trust  Co.    WUiiam  C.  Bnohtr,  for  Infant  respondents. 

Van  Bbunt,  F.  J.  This  action  Is  brought  by  the  plaintiffs  sa  heirs  at  law 
and  next  of  kin  of  Elizabeth  J.  Bryant,  the  lestatrix  herein,  to  construe  her 
will  for  the  sole  purpose  of  having  the  same  declared  Invalid.  It  seems  to  us 
clear  that  the  action  ought  not  to  be  entertained.  Anderson  v.  Anderson,  112 
N.  T.  104, 19  N.  B.  Bep.  427;  Horton  v.  CanUoelh  108  N.  T.  265.  16  N.  E. 
Rep.546;  Weed  y. Weed.  94  N.Y,2^\  Wager  r.  Wager,  S9  N.Y.  161-,  Chip- 
man  T.  Montffomertf,  68  N.  T.  221.  If  It  should  be  claimed  that  the  case  of 
Wager  v.  Wager,  89  N.  Y.  161,  Is  an  authority  to  the  contrary,  an  examina- 
tion of  tliat  case  shows  that  the  court  expressly  recognized  the  right  of  the 
aapreme  eoort  to  refuse  to  entertain  Jurisdiction  where  complete  relief  can  be 
obtained  in  the  surrogate's  court.  In  the  case  at  bar,  complete  relief  can  be 
had  in  the  surrogate's  courts  and  there  seems  to  be  no  good  reason  why  this 
court  should  be  called  upon  to  do  that  which  can  be  Just  as  well  disposed  of 
In  the  surrogate's  court.  Objection  ia  raised  as  to  the  allowances  made  In  the 
deo'ee,  because  there  is  no  basis  shown  for  these  allowances.  As  the  case 
doea  not  purport  to  contain  all  the  evidence,  we  cannot  tell  whether  it  con- 
tained proof  Justifying  the  allowances  or  not.  The  Judgment  should  be  mod- 
ified by  striking  tiierefrom  the  words  "on  the  merits, "  and,  aa  thus  modified, 
afikxiifed.  with  ootti  to  the  reapondenta.  All  coneur. 


Fsa'BBS  9.  FOSIKB. 

(Sujffvme  Court,  QmeraX  Term,  Ftovt  Department.  H«y  S8, 1890.) 

1.  Bahu  afo  BAraiHO — National  Bakks— Fowaa  ov  Rbobitsb  to  Sdx. 

Under  Coda  Civil  Proo.  N.  Y.  |  449,  excepting  from  the  provUioD  that  an  wUon 
must  be  pioeeoated  In  the  name  of  the  real  party  In  Interest  a  penon  expressly  an- 
thoiiMdnr  statntetosne,  the  receiver  of  a  national  hankmaysne  for  assessments 
levied  on  the  Btookholders,  being  so  anthorlied  by  the  aot  a  oongress  relating  to 
national  banks. 

^  BaoBJVBss— 7onnieir  RionivxBS— Natiohai.  Baitu. 

^nie  reoelver,  appointed  by  the  oomptroUer  of  the  ourenogr,  for  a  national  baidE 
located  In  another  state,  Is  not  a  forelgo  reodver,  and  may  sne  In  the  ooorts  of 
Hew  Yotfe  for  aa  assessment  levied  on  sbarabddera  of  the  Mink,  witboot  regard  ta 
the  doctrine  of  oomltiy. 

b  8*Ma— BlOHT  TO  8UB--C01UTr. 

▲  foreign  reoelver  will  be  pemitted  by  oomlty  to  sue  la  the  oonrts  of  Hew  Tort, 
whste  thars  is  no  anestlon  of  kwal  rights  or  interests. 
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Appeal  tron  special  term,  New  Toft  county. 

AcUoa  bf  William  H.  Petere,  m  receiver  of  the  Exchange  National 
of  Norfolk,  Ya.,  agslnirt  Baiah  CUkeon  Fosferr,  to  teoorer  an  aaoeewnM 
lei  «■  Adeadaat**  atoek  ht  Um  bank.  A  demurrer  to  Urn  oomplaiB 

overruled,  and  defendant  appeals. 
Argned  before  Van  Brunt,  P.  J.,  and  Babtlbtt  and  Baurbit,  JJ 
M^amln  3,  Fotter,  tor  appellant.   Charlei     IfaoLeant  tor  respoi 

Babbett,  J.  Tbe  Exchange  National  Bank  of  Nrafolk,  Ya.,  was  i 
Ized  under  the  laws  of  the  United  States,  and  was  located  in  Vbn  state  o 
^nla.  It  was  therefore  a  foreign  corporation,  as  deflned  by  the  Oodeo: 
Procedifre,  (secUon  aubd.  18.) .  The  question  is  whether  the  pli 
as  receiver  of  this  foreign  corporation,  appointed  by  the  comptroller 
currenciy,  can  maintain  an  action  in  the  courts  of  this  state  to  recover 
sessment  duly  levied  upon  the  shareholders  of  the  bank.  Two  poiD 
presented  by  tbe  appellant:  First,  that  the  plaintiff  is  to  be  treated  as 
elgn  receiver,  and  as  such  denied  a  standing  in  our  courts;  second,  tha 
not  the  real  party  in  interest.  As  a  subdivision  of  the  flnt  point,  the 
lant  contends  that  excluaive  jurisdiction  In  this  class  of  actions  la  vei 
tbe  federal  coarts.  The  rule,  however,  is  the  other  way.  It  was  8< 
with  regard  to  assignees  in  bankruptcy  by  the  snpreme  court  of  the  \ 
States  after  full  consideration.  Clafiin  v.  Houseman,  98  IT.  S.  130.  Tt 
cinslon  of  the  conrt  in  that  case  was  ttiHt  the  assignee  might  sue  in  thi 
courts  to  recover  the  assets  of  the  bankrupt,  so  long  as  congress  had  oon 
no  exclusive  jurisdiction  upon  the  federal  courts.  Tbe  bead-note  giv 
reason  in  compendious  form,  as  follows:  "The  statutes  of  the  United 
are  as  mucfa  the  law  of  the  land  in  any  state  as  are  those  of  the  statf 
although  exclusive  jurlscllction  fortlieir  enforcement  maybegiven  to  tl 
eral  courts,  yet  where  it  is  nut  given,  either  expressly  or  by  necessary 
cation,  the  state  courts,  baring  competent  -Jurisdiction  in  other  respects 
be  resorted  to." 

The  predse  point  with  regard  to  receivers  of  national  hanks  was  ded 
ftiTor  of  the  jurisdiction  of  the  state  courts  in  PlaU  v.  Crav^ord,  8  At 
(N.  S.)  308,  and  the  right  of  such  receivers  to  sue  in  the  state  courts  w 
even  questioned  in  Piatt  v.  Beebe,  57  N.  T.  339.  See,  also.  Bank  qf 
T.  Pahguioque  Bank,  14  Wall.  883,  and  BrinckerTioffv.  Bostwick,  88 
61.  Upon  the  main  question  we  are  of  opinion — First,  that,  even 
plaintiff  be  treated  as  a  foreign  receiver,  he  should  be  permitted  to  proc 
our  courts,  there  being  no  question  here  of  local  rights  or  interests;  bi: 
end,  he  is  not  to  be  treated  as  a  foreign  receiver  in  the  ordinary  accef 
of  that  term.  The  discussions  on  this  head  wit4i  which  the  books  ahou 
predicated  mainly  of  the  demands  of  local  creditors,  to  subject  to  their  < 
assets  of  the  debtor  within  the  jurisdiction,  to  the  exclusion  of  forei) 
signees  in  bankruptcy.  The  contention  in  favor  of  such  local  creditor 
also  in  favor  ot  bona  fide  purchasers)  was  that  the  foreign  statutes  h 
extraterritorial  force,  and  could  only  bind  or  pass  the  title  to  property 
the  territorial  limits  of  such  foreign  country;  and  also,  as  underlying  : 
aid  of  the  question  of  right,  that  the  foreign  assignee  bad  no  standing 
courts  except  by  comity,  which  would  not  be  extended  to  them  to  the 
dice  of  local  creditors.  It  does  not  seem,  however,  to  have  been  gd 
doubted  thatsuch  comity  would  be  extended  whenever  It  did  not  condi^ 
or  prejudice  the  rights  of  our  own  citizens.  Such,  at  all  events,  is  nc 
settled  law  of  this  state.  In  re  Waite,  99  N.  Y.  433,  2  N.  E.  Rep.  4^ 
specially  pages  446-448,  2  N.  E.  Rep.  447-449;  Barclay  v.  Mining 
Lans.  25. 

But,  farther,  the  plaintiff  is  not  to  be  treated,  as  already  observed,  as 
elgn  receiver,  in  its  strict  sense.  TefAniCBlly.  it  is  troe,  be  is  the  reost 
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a  Tordgn  corporation.  It  will  be  observedt  however,  that  he  Ib  not  a  receiver 
appointed  by  the  coarts  of  a  foreign  country,  or  even  of  a  sister  state,  but  by 
an  officer  of  the  United  States,  under  authority  derived  from  national  leglala- 
tion.  Such  cases,  therefore,  as  Sooth  v.  Clark,  17  How.  S22,  are  inapplica- 
ble. A  receiver  appointed  under  the  laws  of  the  United  Stales  has  sur^  no 
need  to  appeal,  anywhere  within  the  nation,  to  tlie  doctrine  of  comity.  As 
was  said  by  Ur.  Justice  Bbadlby  in  Claflin  v.  Houstman,  supra:  "The 
United  States  is  not  a  foreign  sovereignty,  as  regards  the  several  statest  but 
is  a  concurrent,  and,  within  its  jurisdiction,  paramount,  sovereignty.  •  *  * 
The  two  together  form  one  system  of  jurisprudence,  which  con'jtltutes  the 
law  of  the  land  for  the  state;  and  the  courts  of  the  tw.o  jurisdictions  are  not 
foreign  to  each  other,  nor  to  be  treated  by  each  other  as  such,  but  as  courts  of 
the  same  country,  having  jurisdiction  partly  different  and  partly  concurrent. 
The  disposition  to  regard  the  laws  of  the  United  States  as  eman^ing  from  a 
foreign  jurisdiction  is  founded  on  erroneous  views  of  the  nature  and  relations 
of  the  state  and  federal  governments. "  It  is  also  well  settled  that  the  deter- 
mination of  the  comptroller  of  the  currency  to  appoint  a  receivert  and  his  ac- 
tion In  levying  the  assessment,  are  conclusive  upon  debtors  and  shareholders. 
Piatt  V.  Cra^ord,  aupra;  Cadle  v.  Baker,  20  Wall.  660;  Categ  v.  eaUit  M 
U.  S.  673;  Kennedy  v.  Qihstm,  8  Wall.  498. 

The  remaining  question  is  whether  the  plaintiff  is  the  proper  person  to  sue. 
This  question  has  also  been  settled  adversely  to  the  appellant.  Stanton  v. 
waitegon»  8  Ben.  359;  Bank  v.  Kennedy,  17  Wall.  21 ;  Kennedy  v.  Qibaon, 
tiipra;  Bank  of  Bethel  v.  Pahquioqm  Bank,  14  Wall.  383;  Piatt  v.  Cratih 
ford,  eupra.  Under  section  449  of  the  Code,  a  person  expressly  anthorized 
by  statute  to  sue  is  excepted  from  the  provision  t^iat  the  action  must  be  pros- 
ecuted In  the  name  of  the  real  party  in  interest.  Here  the  receiver  is  so  ex- 
pressly authorized.  See  cases  above.  See,  too,  Bev.  St.  U.  S.  §§  5151,  5234; 
also  Act  Cong.  Feb.  14,  1880,  §  1.  And  this  is  entirely  reasonable;  for  the 
bank  is  not  the  real  party  in  interest,  but  its  creditors,  and  whatever  the  re- 
ceiver collects  he  must  pay  over  to  the  treasurer  of  the  United  States  for  the 
benefit  of  these  creditors.  The  interlocutory  judgment  appealed  from  should 
therefore  be  afllrmed,  with  oosta.  All  concar. 


FBOFiiB  «B  rs2.  NiAOA&A  Palls  Hydhauuc  Fowkb  ft  MAirvr'o  Go.  «. 

BussKLL  et  al. 

iSwpreme  Cowrt,  General  Term,  fifth  Department.  June  90, 188a} 

TAXA.T10ir— ExoaSSIVB  ASSBSBIUKT— RsmDIBS—CoSTB. 

In  a  prooeedins  under  Laws  K.  T.  1880^  a  S09,  to  rednoe  an  moMtn  and  nneonal 
assessment,  the  relator,  on  ^ipeal  by  oertUnrari,  cannot,  under  aeotton  6  of  that 
act,  recover  oosts  aeulnst  the  aBsessors  unless  it  is  dunrn  that  thqr  aeted  with 
gron  DeKllgenoe,  or  In  bad  faith. 

Appeal  from  special  term,  Kiiigara  county. 

A  proceeding  under  Laws  N.  T.  1880,  c.  269,  to  reduce  an  excessive  and 
onequal  assessment.  Appeal  by  defendants,  the  assessors,  from  that  portion 
ct  the  order  awarding  coats  to  the  relator. 

Argued  before  Dwioht.  P.  J.,  and  Macoubbr  and  Coblbtt,  JJ. 

W,  Caryl  Ely,  for  appellant.   CharUa  H,  Piper,  Sr.*  tm  reapondent. 

Macohber,  J.  The  defendants  are  the  assessors  of  the  village  of  Niagara 
Falls.  In  making  up  the  assessment  roll  in  the  year  1887,  they  placed  cer- 
tain lands  owned  by  the  relator  upon  the  roll  at  the  valuation  of  $28,200. 
The  relator  diUmed  such  valuation  to  be  excessive,  unequal,  and  not  propoiv 
tionate  to  the  value  of  otfaor  real  estate  in  that  village.  Upon  the  day  set  for 
hearing  grievances,  the  relator  doly  appeared,  and  was  heard;  and  a  slight  rft< 
dnctlon  wu  made,  but  not  enough  to  satisfy  his  demands.   A  writ  of  aertto- 
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rart  nnder  the  atatate  was  duly  Issued:  and  upon  the  return  thereto 
upon  the  evidence  subeequently  taken,  It  was  decided  hy  the  apedal 
that  the  aaseesment  shoold  be  rednoed  to  the  sum  of  9:^,560,  making  a  r 
tion  of  •4,640. 

The  tax  upon  this  excessive  Talnation,  namely,  $14.87,  having  been  pa 
the  relator,  was  properly  directed  by  the  court  to  be  audited  and  allows 
the  assessors  in  the  next  annual  tax-levy  of  the  village  of  Niagara  ] 
Section  8.  c.  269,  of  the  Laws  of  1880,  as  amended  by  chapter  842  of  the  ] 
of  1887.  Without  Btich  direction  by  the  court,  it  would  have  been  the  di 
the  assessors  so  to  enter  the  same,  in  order  to  reimburse  the  plaintiff 
unlawful  payment  exacted  of  him.  The  provision  for  the  allowance  or 
holding  of  costs  in  this  proceeding  Is  found  in  section  6,  c.  269,  of  the  La 
1880,  which  is  ns  follows:  **CoBts  shall  not  be  allowed  against  assesao 
other  officers  whose  proceedings  may  be  reviewed  nnder  this  act.  unit 
shall  appear  to  the  court  that  they  acted  with  gross  negligence,  in  bad  1 
or  with  malice.  If  the  writ  shall  be  quashed,  or  the  prayer  of  the  petit 
denied,  costs  shall  be  awarded  against  the  peUtioner;  but  the  oosta  sbal 
In  any  case  exceed  the  casta  and  disbursements  taxable  in  an  action  upo 
trial  of  an  Issue  of  fact  in  the  supreme  court."  The  rule  governing  cot 
certioroTi  proceedings  generally  (section  2143  of  the  Cktde  of  Civil  Proce 
has  no  application  to  this  proceeding.  People  v.  Coleman,  18  Abb. '. 
246.  In  the  absence  of  a  holding  by  the  eppclal  term  or  by  this  court  thi 
action  of  the  asaesson  was  grossly  negligent  or  in  bad  faith  or  with  m 
no  costs  under  this  statute  can  be  permitted  against  them.  People  v.  1 
<on,  31  Hun,  421;  People  v.  Pond,  13  Abb.  N.  G.  1. 

The  learned  justice  presiding  at  special  term  has,  in  his  opinion,  full; 
completely  exculpated  these  assessors  from  any  negligence,  bad  faith,  or 
Ice.  He  has  written  an  opinion  to  the  effect  that  they  acted  honestly  ai 
telligently,  and  committed  only  an  error  of  judgment  such  as  any  hones 
son  is  liable  to  fall  into.  The  costs  of  the  relatpr  have,  as  it  has  been  e 
above,  under  these  circumstances,  been  admitted  to  be  saved  to  him.  altl^ 
clearly  enough,  under  the  statute,  and  under -the  decisions  cited,  they 
not  be  recovered  from  these  defendants.  This  has  been  done  by  a  dire 
in  this  proceeding  to  the  assessiors  to  levy  the  same  In  the  next  tax-levy 
to  pay  the  same  over  to  the  relator.  We  are  unable  to  find  any  statute 
other  authority  for  this  part  of  the  order  appealed  from.  The  costs  an 
to  $180.14,  while  the  reduction  of  the  tax  is  only  $14.27.  Yet  there 
provision  of  the  law  by  which  the  relator  can  be  permitted  to  reoover 
costs  except  in  the  cases  where  It  is  shown  that  the  assessors  have  acted 
gross  negligence  or  bad  faith  or  maliciously.  The  persons  upon  whom 
costs  are  directed  to  be  levied  were  not  parties  to  tlils  proceeding,  nor  wi 
village  of  Niagara  Falls  a  party  thereto.  Under  the  statute  the  contra 
is  solely  between  the  aggrieved  tax-payer  and  the  assessors.  In  the  ab 
of  a  statutory  provision  by  which  these  costs  may  be  collected  In  the  wa; 
scribed  by  this  order,  the  direction  to  the  assessors  contained  In  this 
must  be  deemed  to  be  erroneous.  The  examination  of  the  evidence  lea 
to  the  same  conclusion  reached  by  the  special  term,  that  the  assessors 
fairly  and  honestly;  otherwise,  upon  tbelr  appeal,  we  might  probably  m 
the  order,  and  charge  the  costs  directly  upon  them,  personally.  The 
^pealed  from  should  be  reversed,  but»  under  the  circumstances,  witboat  i 

AU  concur. 

CuBBT  «.  Crrr  of  Bitffai/). 
(Supreme  Court,  General  Term,  Flj  th  Department.  June  90,  ISMl) 

1*  KtmiOIPAL  COBPOBATIOKS— AOTIOKS  JOR  TORTS. 

Laws  N.  T.  18S0,  c.  578  8  1,  provldlag  that  aoUons  for  personal  ta 
against  municipal  corpOTatioiw  having  over  00,000  Inhabitants  shall  be  ta 
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wUhln  one  year  after  cause  of  action  acorned;  and  that  notice  of  the  Intention  to 
brln^  an  acAioa  muit  be  served  on  the  prot>er  law-ofHoer  of  the  oorpor»tlon  within 
tix  month*  after  right  acurued,  applies  to  the  oity  of  Boftalo,  and  ia  not  in  oonfliot 
with  Utle  8,  S  7.  of  its  charter,  providing  that  no  action  for  nnliqiildated  damafrea 
for  vrrong  or  iunry  alull  be  bnn^t  till  40  days  after  It  liaa  bean  preaented  to  ue 
oonuDon  ooancll  tor  andtt. 

ft  Baxb. 

A  oompUanoe  with  the  provliiona  of  the  charter  to  preaenttng  *  petition  to  tiw 
oooneil  oesorihing  the  inJarT,  and  prajlng  tliat  the  damagaa  be  allowed  and  paid. 
Is  not  a  snbetantiai  compliance  with  the  tenna  of  Um  statQM;  and  the  action  oas- 
not  be  maintained  without  such  compllanoe. 

llAcmmB,  J.,  dissenting 
Appeml  firom  cirenit  court,  Erie  county. 

AcUon  bj  HU7  Cnny  against  the  ctfty  of  Buflftlo  fax  penonnl  inJnriM. 
Plaintiff  WHS  nonsuited,  and  appeals. 
Argued  before  Dwienr,  F.  J.,  aid  If  aoombsb  and  Oobi.btt,  JJ. 
jMlbart  Moot,  tot  app^ant.  Vranh  C.  LaughUn,  for  respondent. 

OoBLSTT,  J.  About  the  IStfa  di^  of  December.  1887,  the  plalntifl  ree^Ted 
an  injury  by  falling  upon  the  defendant's  sidewalk.  The  [^ntlff  claims  that 
ttie  c]l7  was  negligent,  and  that  she  was  free  from  negligence.  The  city  put 
in  issne  the  material  allegations  In  the  compliant.  The  action  was  tried  be- 
fore a  justice  <tf  this  court  and  a  Jury  on  the  24th  di^of  February,  1890.  At 
the  clooe  of  the  evidence,  which  tended  to  prove  tlie  plalnUfTB  position,  the 
defendant  moved  for  a  ncmsuit  upon  the  ground  that  the  plaintiff  had  failed 
to  comply  with  chapter  572  of  the  Laws  of  1886.  The  plaintiff  obje^ed  to  the 
nonsuit,  which  was  granted  by  the  court.  The  plaintiff  excepted,  and  the 
oonrt  ordered  the  exceptionB  to  be  heard  here. 

Section  7,  tit.  8,  of  the  chu^er  of  the  city  of  Buffalo,  provides,  among  other 
things,  that  no  unliquidated  claim  for  damages  for  wrong  or  injury  should  be 
Roeivfld  for  audit  unless  the  claim  is  presented,  stating  how  and  where  it 
happened,  and  that  no  payments  had  been  made.  It  further  provides  that  no 
action  to  enforce  any  such  claim  shall  tje  brought  until  tlie  expiration  of  40 
days  after  it  shall  have  been  presented  to  the  common  council  for  audit  in  the 
manner  provided  in  that  act.  On  the  9th  day  of  May,  1888,  the  plaintiff  pre- 
sented to  the  common  council  a  petition  directed  to  that  body  which  describes 
the  injury  received,  alleges  negUgence  on  the  part  of  the  city,  claims  dam- 
ages to  the  amount  of  $5|000,  and  closes  as  follows:  "Wherefore,  your  peti- 
tioner prays  that  an  order  be  drawn  upon  the  proper  fund  for  the  sum  of  five 
thousand  dollars  In  favor  of  your  petitioner,  to  compensate  her  for  her  Injo- 
rlea  and  damages  sustained  in  the  premises."  This  petition  was  signed  by  the 
plaintiff,  and  verified.  On  the  4th  day  vS.  June,  1886,  chapter  572  of  the  Ses- 
sion Laws  of  that  year  went  into  effect.  It  provides  as  follows:  "Section  1. 
No  action  against  the  mayor,  aldermen,  and  commonalty  of  any  city  in  this 
state  having  fifty  thousand  inhabitants  or  over,  for  damages  for  personal  in- 
juries all^^  to  have  been  sustained  by  reason  of  the  negligence  of  such  mayor, 
aldermen,  and  commonalty,  or  of  any  department,  board,  officer,  agent,  or  em- 
ploye of  aaid  corporation,  shall  be  maintained  unless  the  same  shall  be  com- 
menced within  one  year  after  the  cause  of  action  therefor  shall  have  accrued, 
nor  unless  notice  the  intention  to  commence  such  action,  and  of  the  time 
and  place  at  which  the  injuries  were  received,  shall  have  been  filed  with  the 
connsel  to  the  corporation,  or  other  proper  law-officer  thereof,  within  six 
months  after  such  cause  of  action  shall  haveaccrued.  Sec.  2.  Nothing  in  this 
statute  contained  shall  be  construed  or  held  to  gire  or  confer  any  right  of 
action  against  said  corporation  for  any  cause  for  which  said  right  of  action 
would  not  have  existed  had  this  act  not  been  passed,  nor  to  affect  any  right 
of  action  which  may  exist  agalnat  such  corporation.  Sec.  3.  This  act  shall 
take  effect  immediately." 
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The  plaintiff's  contention  is  that  this  act  has  no  application  to  the  ci 
Buffalo,  mainly  because  the  defendaDt  was  always  known  and  deaignatf 
that  name,  and  that  the  act  was  only  intended  to  apply  to  a  city  deaigi 
by  the  terms,  "the  mayor,  aldermen,  and  commonalty."  The  title  of  < 
ter  572  is,  "An  act  In  relation  to  certain  actions  against  munidpal  corj 
tions. "  It  is  a  familiar  rule  that  the  title  to  an  act  is  often  resortf d  I 
ascertain  its  scope  and  meaning.  BHek  t.  Qannart  36  Hun,  52;  Peop 
McClam,  99  N.  Y.  83-89, 1  N.  £.  Bep.  235.  There  la  nothing  inconaii 
between  this  act  and  and  the  provisions  of  the  defendant's  chatter.  Th 
ject  of  the  charter  was  to  enable  the  city,  through  its  common  council,  to 
40  days  to  examine  and  determine  whethera  claim  should  be  audited  befo 
action  could  be  brought.  Reining  v.  Ci^  of  Buffalo,  102  TS.  Y.  308; 
B.  Bep.  792.  But  the  act  of  1886  required  the  notice  speciBed  in  it  to  t 
Itvered  to  the  corporation  counsel  or  the  law-officer  of  the  city.  The  pi 
ions  of  the  charter  in  no  way  conttict  with  the  act  of  1886.  It  appeal 
the  case  that  the  application  to  the  common  council  was  denied  on  tiM 
ommendation  of  the  cuiporation  counsel.  It  requires  no  argument  to  ) 
that  chapter  672,  above  quoted,  was  intended  to  apply  to  all  municipal  o 
rations  in  the  state  having  a  population  of  50,000  or  over.  Dawson  r. 
of  Troy,  2  N.  Y.  Supp.  137;  Denair  v.  City  of  Brooklyn,  5  N.  Y.  Supp 
In  the  Dawson  Cote  the  prevailing  and  dissenting  opinions  agree  Uia 
act  of  1886  applies,  although  the  charter  of  the  city  of  Troy  requires  a  ve 
claim,  the  same  as  that  of  the  city  of  Buffalo.  The  learned  counael  fu 
appellant  contends  that  the  act  of  1886  was  made  general  to  avoid  a  com 
tional  objection;  in  other  words,  that  it  was  a  successful  device  to  def 
constitutional  provision  by  indirection.  He  also  claims  that  many  o 
cities  were  originally  designated  by  the  terms,  "the  mayor,  aldermen, 
commonalty."  That  fact  has  no  signldcance.  Whatever  terms  were 
reference  was  had  to  the  corporation.  All  redundant  words  have  been 
inated  In  defining  municip^  corporations,  except  in  the  case  of  the  ci 
New  York. 

The  only  question  to  be  determined  here  is  whether  the  service  of  thi 
tice  on  the  common  council  of  the  ctty  of  Buflalo  was  a  substantial  co 
ance  with  the  provisions  of  the  act  of  1886.  It  is  not  believed  th< 
any  difficulty  or  confusion  attending  the  solution  of  this  question.  The 
tion  served  on  the  common  council,  manifestly,  had  reference  to  the  ohi 
Not  only  does  the  petition  on  its  face  so  show,  but  the  argument  o 
learned  counsel  for  the  appellant  is  to  the  effect  that  the  charter  alone  a 
Buffalo,  and  that  the  act  of  1886  has  no  application.  He  does  not  argue 
that  act  has  been  complied  with,  or  attempted  to  l>e.  but  assumes  that,  i 
act  includes  Buffalo,  a  nonsuit  was  properly  directed.  The  purport 
scope  of  the  petition  embodied  a  request  to  the  common  council  to  audil 
pay  his  claim.  The  provision  of  the  ctiarter  was  to  prevent  the  bringi 
an  action  until  the  common  council  had  40  days'  time  to  examine  it. 
act  of  1886  makes  it  a  condition  precedent  that  notice  that  an  action  w 
brought  must  be  served  on  the  corporation  counsel  within  six  months 
the  action  must  be  brought  within  a  year,  after  the  accident.  After  c 
to  the  common  council,  that  body  may  neglect  or  delay  action.  The  i 
of  a  determination  to  bring  suit  may  induce  promptness.  If  otherwis< 
city  Is  In  no  condition  to  complain*  for  its  common  council  has  been  s< 
with  the  notice  required  by  the  cliarter,  and  the  <^ty  attorney  with  ths 
quired  by  the  act  of  1886.  Both  of  tliese  requisites  must  be  complied 
to  enable  the  Injured  party  to  maintain  the  action;  butt  when  botli  are 
plied  with,  the  case  can  be  tried  on  the  merits.  There  Is  no  room  U 
claim  that  the  act  of  1886  has  been  substantially  complied  with.  As  all 
shown,  the  learned  counsel  for  the  appellant  does  not  so  ai^ue.  The 
Justice  made  a  proper  disposition  of  the  case,  and  a  new  trial  should  b 
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■led.  MoUoD  for  a  new  trial  denied,  and  Judgment  ordered  for  tke  defendant 
M  the  nmsait. 

DwiGHT,  F.  J.,  concurs. 

liAKMBKB,  J.,  (dittmtinff,)  This  action  was  broagbt  to  recover  dam- 
ages tor  personal  Injuries  sustained  by  the  plaintiff  by  reason  of  falling  upon 
a  sidewalk  in  the  city  of  Buffalo,  In  consequence  of  ttie  negligence  of  tbe  de- 
fendant, its  agents  and  servants,  in  allowing  ttie  sidewalk  to  become  defect- 
ive.  and  to  remain  in  a  dangerous  and  unsafe  condition.  The  evidence  in 
behalf  of  tbe  plaintiff  tended  to  establish  tbe  allegations  of  her  complaint. 
At  tbe  dose  of  tbe  plaintiff's  case  tbe  defendant  moved  for  a  nonsuit  upon 
the  ground  that  the  itoli^fl  bad  failed  to  show  that  she  bad  con^ied  with 
chapter  572  of  the  Laws  d  1886,  and  Uiat  oonseqnently  she  could  not  main- 
tain this  action. 

One  of  the  qoestlons  before  m  Is  vhetber  this  aet,  entitled  "An  act  In  re- 
lation to  certain  actions  against  municipal  corporations,"  is  applicable  to  tbe 
dty  of  Buffaio.  The  first  section  of  that  statute  is  as  follows:  "No  action 
against  tbe  mayor,  aldermen,  and  commonalty  of  any  city  In  this  state  hav- 
ing  fifty  thousand  inhabitants  or  over,  for  damages  for  personal  Injuries  al- 
lied to  have  been  sustained  by  reason  of  the  negligence  of  such  mayor, 
aldermen,  and  commonalty,  or  of  any  department,  board,  officer,  agent,  or 
employe  of  said  corporation,  shall  be  maiotained  unless  the  same  shall  be 
eommenoed  within  one  year  after  tbe  chum  of  action  tlierefor  shall  have  ae- 
emed,  nor  unless  notice  of  the  Intention  to  commence  such  action,  and  of 
the  time  and  place  at  which  the  injuries  were  received,  shall  have  beea  filed 
wltb  the  counsel  to  the  corporation,  or  other  proper  law-officer  thereof,  within 
months  after  aticb  cause  of  action  shall  have  accrued."  The  injuries  to 
the  plaintiff  were  Infiieted  on  the  ISth  day  of  December,  1887.  This  action 
was  begun  In  July,  1888.  On  the  29th  day  of  Hay,  1888,  she  caused  to  be 
delivei«d  to  tbe  city  clerk  and  comptroller,  to  be  acted  upon  by  the  common 
eonncil,  a  petition  to  the  effect  that  she  bad  so  sustained  personal  injuriea, 
while  lawfully  passing  over  tbe  sidewalk,  without  negligence  on  her  part. 
After  describing  her  Injuries,  and  statii^  the  fact  that  tbe  sidewalk  bad  been 
oat  of  repair  for  more  than  a  month  before  the  accident,  the  plaintiff  asked 
"that  an  order  be  drawn  upon  the  proper  fund,  for  the  sum  of  five  thousand 
dollars.  In  favor  of  your  petitioner  to  compensate  her  for  her  Injuries  and 
damages  sustained  in  tbe  premises.**  No  other  notice  than  tbe  above  was 
given  to  tbe  autborlliee  of  tbe  city  of  Buffalo.  This  paper,  when  put  in  evi- 
dence, bore  tbe  f<dlowiog  indorsement:  "Denied  on  recommendation  of  cor- 
poration counsel.  [Signed]  William  Adams,  Chairman."  The  case  shows 
that  the  petition  was  examined  by  the  corporation  counsel,  who  advised  tbe 
•ommittee  on  claims  to  decline  to  pay  the  demand;  but  it  does  not  appear 
when  the  petition  was  so  examined  by  him,  and  his  advice  so  given. 

Aasuming  for  the  moment  that  chapter  672  of  the  Laws  of  1886  is  appllcar 
ble  to  the  city  of  Buffalo,  and  that  the  provisions  therein  contained  are  con- 
ditions precedent  to  tbe  maintenance  of  this  action,  it  is  proper,  first,  to  In- 
quiro  whether  or  not  there  has  not  been  a  substantial  compliance  therewith 
by  tbe  plaintiff.  That  statute  requires  that  the  action  be  brought  wittiin  a 
a  year  after  tbe  injuries  have  been  sustained.  This  action  was  brought 
within  the  time  specified.  A  further  provlsioa  thereof  is  that  notice  of  tbe 
time  and  place  at  which  tbe  injuries  were  received  shall  be  filed  with  the 
•ounsei  to  the  corporation,  or  other  proper  law-officer  thereof,  within  six 
months  after  such  cause  of  action  shall  have  accrued.  The  application  for 
tbe  payment  of  tbe  demand  of  tbe  plaintiff,  containing  a  statement  of  the 
time  and  place  at  which  the  Injuries  were  received,  came  to  the  knowledge  of 
tbe  corporation  counsel  through  the  clerk  and  comptroller,  and  it  was  official- 
ly acted  upon  by  him,  and  the  claim  rejected.   There  is.  thexaf  ore,  no  ground 
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for  contendlfag  that  the  plidntifl  hu  not  brought  heraelt  within  the  ttot 
except  In  r^^rd  to  the  following  provisions:  "yornnlefls  notice  <rftt» 
tentlon  to  commence  such  action  «  «  •  shall  have  been  filed  wttl 
oonneel  to  the  corporation***  etc.  The  petition  of  the  plaintiff  to  the  i 
mon  council  did  not.  In  form,  ^ve  notice  of  her  intention  to  begin  the  a* 
in  ease  her  demand  was  not  pud;  yet.  on  the  whole,  we  are  inclined  to  t 
tfa^  an  expression  of  such  Intention  may  be  necessarily  implied  in  the 
gunge  of  the  petition.  This  statute,  being  restrictive  of  the  righto  of  m 
zen,  should  not  be  extended  beyond  the  purview  of  the  If^slature;  a 
literal  reading  thereof  ought  to  giro  way  when  its  substance,  and  the  gei 
intent  of  the  legislature  as  expressed  in  the  act,  have  been  observed.  It 
most  a  statute  regulating  the  mode  of  procedure  only:  and  like  all  rul 
practice,  it  should  be  construed  in  furtherance  of  justioe.  The  mandi 
part  thereof  has  been  complied  with.  The  part  relating  to  an  iuteuttt 
begin  an.  action  Is  directory  only;  and  it  ought  ncd  to  be  permitted  to  b 
terpofied  to  defeat  a  Just  demand,  particularly  as  the  law-officers  of  the  del 
ant  treated  the  notice  served  as  a  literal  compliance  with  the  statate. 
was  this  act  intended  to  apply  to  all  cities  of  the  state  ot  New  Tork  ha 
above  50,000  inhabitants,  where  such  city  already  had  special  provisions  i 
chatter  regulating  and  restricting  the  right  of  actions  In  snch  cases  as  i 
Section  7.  tit.  8,  c.  619.  of  the  Laws  of  1870.  being  a  part  of  the  charter  o 
dty  of  Buffalo,  declares  that  "  no  action  or  proceeding  to  recover  or  enl 
any  snch  claim  against  the  city  shall  be  brought  until  the  expiration  of  i 
day»  after  the  claim  shall  have  been  presented  to  the  oommoo  ooun 
Whatever  may  have  been  in  the  mind  of  the  draughtsman  of  obiter  51 
the  Laws  of  1886.  that  act.  both  in  ita  title  and  In  lU  provisions,  is  eli 
applicable  to  all  cities  of  the  state  having  50,000  inhabitants  or  npwi 
though  New  York  Is  the  only  city  in  the  state,  the  legal  name  of  whi< 
"The  Mayor.  Aldermen,  and  Commonalty."  We  do  not  assume  that 
statute  was  made  In  form  a  general  law,  instead  of  a  local  act  applicable  U 
city  of  New  York  only,  in  order  to  avoid  the  obstacle  in  section  18,  art.  S,  o 
CMiBtltntion.  If  it  hail  been  the  purpose  of  the  legislature  to  make  tbi 
applicable  only  to  the  city  of  New  York,  a  direct  and  legal  course  would  I 
been  to  amend  the  consolidated  act  relating  to  that  city;  for  there  is  not 
in  the  constitution  prohibiting  the  amendment  to  the  dty  cliarter  wit 
making  the  same  applicable  to  all  the  cities  of  the  state.  In  the  case  of  i 
aon  V.  cup  ofTmy,  2  N.  Y.  Supp.  1B7.  it  was  held  that  this  law  appli 
the  elty  of  Troy.  The  report  of  the  case,  however,  does  not  show  that 
city  of  Troy  had  any  local  provision  upon  this  subject,  though  the  san 
fact  existed.  In  the  case  of  Denair  v.  City  of  Brooklyn,  5N.  Y.  Supp. 
it  was  held  that  the  act  was  applicable  to  the  city  of  Brooklyn.  At  the 
of  the  decision  above  mentioned,  {Denair  v.  City  of  Brooklyn, )  the  chi 
of  that  city  contained  no  provision  requiring  tbe  presentation  of  a  claln 
fore  the  bringing  of  an  action,  as  Is  contiUned  In  the  defendant'a  cha 
though  the  city  of  Troy  bad  snch  a  provision,  as  well  as  the  city  of  New  I 
It  is  to  be  observed  that  there  is  no  repealing  provision  in  the  act  In  t 
tion.  It  does  not  purport  to  amend  or  repeal  any  local  act;  and  it  cann^ 
held  to  repeal  such  local  acts,  inferentialiy  or  constructively,  unless  sue 
tent  Is  manifestly  intended  by  the  act  itself.  Weiler  v.  Nemhaoh,  114  2^ 
39,  2U  N.  E.  Rep.  623;  In  re  Ecergrem,  47  N.  Y.  216.  A  strong  cin 
stance  forti^ng  this  position  is  the  passage  by  the  I^islatnre,  In  the 
1889,  of  an  act  amending  the  charter  of  the  city  of  Buffalo  in  this  partii 
by  incorporating  the  provisions  of  the  charter  and  of  certain  ordinances 
a  homogeneous  statute,  wherein  it  is  assumed  by  the  legislature,  neoeean 
that  the  act  of  1886  bad  no  application.  Chapter  318  of  the  Laws  of  J 
See  Potter's  Dwar.  St.  143-147.  The  motion  for  a  new  trial  shoul 
granted,  with  costs  to  abide  the  evtot. 
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GLABK  0.  SULXJTA?. 

{Supreme  Court,  Omeral  Tvrm,  Fifth  Department.  Jum  90, 1800.) 

Oow   OiT  Appui<— HoduiGjLTioh  or  Okdbx. 

Wlkere  on  amiMl  the  general  term  aUom  a  oertalo  emoant  torooita,  ttw  reoedj 
of  Uie  prenUinff  pertr,  who  olalma  ■  greater  amount^  la  ^7  VpUoatlon  to  tbat  emirt 
for  a  modUlcatkm  of  na  order,  and  not  hj  aippeal  from  tiia  taxation  of  the  elai^  In 
aeeordaaee  with  the  order. 

Appeal  from  special  terra.  Monroe  eoanty. 

Action  by  Charles  W.  Olark  against  Sarah  E.  Sullivan.  From  an  order 
denying  a  motion  for  retaxatlon  of  costs  defendant  appeals.  For  fiormar  re- 
port, see  8  N.  T.  Snpp.  565. 

Argued  before  DwiGm*.  P.  J.,  and  Uaookbsb  and  Ooblsit,  JJ. 

Henry  Z.  Sullivan,  for  appellant.   Zaohary  P.  Taylor,  for  respondent. 

CoBLBTTT,  J.  The  Monroe  county  judge  made  an  order  directing  a  oom- 
mtosion  to  Issue  to  take  the  testimony  of  a  witness  out  of  the  state.  Aa 
amended,  it  was  entered  September  7,  1889.  The  general  term  on  appeal  re- 
versed the  order,  with  $10  costs  and  disbursements.  8  N.  Y.  Supp.'565. 
The  county  clerk  so  taxed.  The  defendant  appealed  from  the  taxation  of  the 
clerk  to  the  special  term  of  this  court,  claiming  that  she  was  entitled  to  920 
before  argument,  nnd  $40  for  argument  at  the  general  term,  instead  of  $10 
costs  and  disbursements,  as  specitied  in  the  general  term  order.  The  special 
term  denied  the  motion  for  retuxation.   This  appeal  is  from  that  order. 

If  the  general  term  fell  Into  an  error  In  directing  the  amount  of  costs,  it  is 
obvious  that  the  remedy  of  the  defeated  party  would  be  an  application  to  that 
court  for  a  modlOcatiun  or  rerocation  of  the  order.  €fould  t.  Boot,  4  Hill, 
554.  It  would  lead  to  great  mischief  and  contusion  to  attack  the  decisions  of 
this  court  collaterally  on  appeal  from  another  order.  The  well-established 
practice  is  the  other  way.  Aside  from  this,  the  order  was  right  on  the  mer- 
its. Sanney  r.  Pereaer,  8  Law  Bull.  10;  Fhipp»  r.  Carman^  26  Hun,  518.  It 
was  simply  an  appeal  from  an  order,  and  se^on  ^1,  sabd.  4,  has  no  iqtpli- 
catlon.  The  motion  was  nop-enamerated.  Sections  767  and  779.  The  order 
shoald  be  affirmed.   All  concur. 


Bolt  o.  Hausbb. 
(Brie  Countv  Court.  Marcb  87, 1890.) 

1.  IinciTAnoir  ov  AoTioiirs--JoDQmrr--SirFFLBHiNTA.RT  PaoosHDiirss. 

SnpplemeDl8U7  proceedings  on  a  Judgmeot  rendered  by  a  justice  of  the  peaoe  are 
not  an  action  within  the  meaning  of  Code  Civil  Froa  H.  Y.  S  888,  snbd.  7,  which 
prorldea  that  an  notion  on  a  judmaent  rendered  laaoonrt  luttof  record  mnatbo 
eommenoed  wtthln  six  yean  afterita  rendition. 

%.  BboooTfOH— Snppuonin'AST  Pboobbdinqs. 

Aa  Code  CItU  Proa  K.  Y.  {  which  prOTidee  for  supplementary  prooeedlnm 
**at  any  time  within  10  years  after  the  return  •  *  *  of  »n  execution  *  nasatisflea, 
does  not  require  these  prooeedings  to  be  f  onnded  m  a  oonrt  of  reoord  Jndgman^  si^ 
plementwy  proceedings  on  a  jna^iSient  ot  a  jnsUoe  vt  the  peaoe  mi^  be  maintained 
at  any  time  within  10  years. 

IL  Bams— BsTOPPBL. 

A  Jndgment  debtor,  who,  with  bis  sttomer,  was  present  when  a  reoetrer  was 
i^puntsdinsopplementaryprooeedtncn,  ana  who  made  no  oUeoUons  thereto,  oan> 
not.  two  years  uterwards,  when  his  wife  has  beoome  inviATed  in  litigation  with  the 
recetyer,  he  heard  to  say  that  at  the  time  of  their  instltntlon  the  proosedlngs  were 
barred  by  the  statute  of  limitations. 

Action  by  Frank  C.  Bolt  against  John  Hauser.  Plaintiff  had  judgment, 
and  on  imoceedings  supplementary  to  execntion  Hanly  G.  Green  was  appointed 
ree^ver.  Defendant  now  moves  for  the  vacation  ot  the  order  appointing  said 
leoeirer. 

Fiteh  A  BraunMn,  for  plaintiff  and  raoelvw.  H,  3,  Fiem  Ptyma,  {0m, 
T.  Qviabi/f  of  counsel,)  for  defendant. 
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Seaver,  J.  On  March  31,  1880,  the  above-named  plaintiff  recove 
judgmeDt  in  s  juatlce  court  of  the  v\ty  of  Buffalo  agiiinst  defendant,  : 
transcript  was  on  the  same  day  died  in  Erie  county  clerk's  office,  and  e 
tion  on  same  day  issued  to  sheriff  of  Erie  county.  Said  execution  hi 
been  returned  nnsatiafied  on  April  6,  18ii7.  proceedings  supplenentary 
instituted,  and  such  proceedings  were  thereupon  had  that  on  Septemb 
1887,  Hanly  0.  Green  was  duly  appointed  receiver  of  the  property  of  tl 
fendant.  September  30,  1887,  an  action  was  commenced  fn  supeiior  co 
Buffalo  against  Anna  Hauser,  the  wife  of  the  defendant,  by  said  receive 
the  conversion  of  certain  property  of  the  defendant;  which  action  was 
three  tim»,  the  last  one  resulting  In  favor  of  the  defendant,  and  an  ap; 
now  pending  at  generaJ  term  of  the  superior  court  of  Buffalo.  At  the 
of  the  appointment  of  said  Qreen  as  receiver  the  defendant  and  his  att 
were  present,  and  made  no  objections;  and  said  defendant  was  present  a 
of  the  trials  in  the  superior  court.  A  motion  Is  now  made  by  defendai 
an  order  setting  aside  the  order  of  September  17,  1887,  appointing  said  < 
receiver,  upon  the  ground  tliat,  six  years  having  elapsed  from  the  rec 
of  said  judgment  before  the  oommencement  of  said  supplementary  pn 
inga,  the  order  was  ille^.  I  cannot  agree  to  this  proposition.  The  si 
of  limitations  (section  382,  Code  Civil  Froc.)  does  not  apply  to  procee 
commenced  to  enforce  a  justice's  judgment  by  execution  or  supplemc 
proceedings,  and  only  limits  the  commencement  of  an  action  upon  J 
judgmenta  to  within  the  period  of  six  years.  An  effort  made  for  the  ( 
tion  of  a  justice's  judgmmt  by  the  Issuing  of  an  execution,  or  the 
meneement  of  supplementary  proceedings,  cannot  be  termed  an  action  u 
judgment. 

It  was  provided  by  the  Ka vised  Statutes  that  a  judgment  rendered  by 
tice  of  the  peace  for  $25,  exclusive  of  costs,  upon  tlie  QUng  and  docketi 
a  transcript  thereof  in  the  Erie  county  clerk's  office  became  a  lien  on  th 
estate  of  Uie  "defendant  within  the  county.  In  the  same  manner  and  wi 
like  effeet  as  If  such  judgment  bad  been  rendered  in  the  court  of  coi 
pleas."  (2  Bev.  St.  pp.  247.  248,  §§  127.  128:)  and,  further,  "that  an  i 
on  a  judgment  rendered  in  any  court  not  being  a  court  of  record  shot: 
commenced  within  six  years,"  (Id.  p.  295.)  In  Waltermire  y.  Westot 
K.  Y.  16,  it  was  held  that  the  six-years  limitation  by  said  section  did  n 
Btroy  the  statutory  lien  of  a  justice's  judgment,  and  that  the  sale  of  real 
erty  on  an  execution  Issued  more  than  seven  years  was  valid  and  effecti 
pasa  title  to  the  purchaser.  The  court  said:  "It  would  be  contrary,  1 
fore,  to  all  just  rules  of  construction  to  extend  its  operation  beyond  tb 
and  reasonable  interpretation  of  its  language.  The  reasoning  which  1: 
fully  established  that  statutes  of  this  sort  act  upon  the  remedy  only,  an 
upon  the  debt,  equally  proves  that  the  operation  of  the  statute  in  qu* 
here  is  confined  to  the  particular  remedy  by  action.**  By  section  6S 
Code  of  Procedure  it  was  provided  that  from  the  time  of  filing  a  transci 
snoh  a  judgment  "the  judgment  shall  be  a  judgment  of  the  county  < 
*  *  *  but  no  such  judgment  for  a  less  sum  than  925.00,  exclusive  of 
hereafter  docketed,  shall  be  a  lien  upon,  or  enforced  against,  real  propi 
and.  by  section  90  th«eof»  that  an  action  could  be  commenced  "upon  a 
ment  or  decree  of  any  court  of  the  United  States,  or  of  any  state  or  ter 
within  the  United  States,  •  •  •  within  twenty  yeara,"  and  that  the 
was  a  lien  on  real  property  for  ten  years.  Section  282  of  said  Code.  Tl 
years  limitation  of  the  Bevised  Statutes  was  thereby  abn^ted,  and  jndgi 
of  a  justice  of  the  peace  were  placed,  so  far  as  the  rero^y  by  way  of  It 
foroement  was  concerned,  npon  the  same  footing  as  a  judgment  ^  a  oo 
record.  Die£enbaoh  v.  Rocht  112  N.  Y.  621,  20  N.  £.  Bq>.  560.  E 
enactment  of  the  present  Code  of  Civil  Procedure  the  law  upon  this  si 
was  materially  changed,  but  the  provision  of  the  statute  above  cifcact  sul 
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tlallr  restored.  Section  3017  of  sold  Code  provides  that  on  the  fllfng  of  a 
transcript  of  a  justice's  court  judgment,  "the  judgment  is  deemed  a  judgment 
of  the  county  court  of  that  county,  and  must  be  enforced  accordingly.  •  •  • 
The  jadgment  Is  not  a  lien  upon,  and  cannot  be  enforced  against,  real  prop- 
erty, unless  It  Is  for  $25.00  or  more,  exclusive  of  costs;"  and  by  section  882, 
aubd.  7,  that  an  action  upon  a  judgment  rendered  tn  a  court  nut  of  record 
must  be  commenced  witliin  six  years. 

Supplementary  proceedings  cannot  be  termed  an  action  upon  a  judgment. 
By  section  3333  of  the  present  Code  an  action  la  defined  to  be  **an  onltnary 
prosecution,  in  a  court  of  justice,  by  a  party  against  snotherparty  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense;'*  and,  by  section  3384  thereof,  that  "every 
other  prosecution  by  a  party  for  either  of  the  purposes  spedfled  in  the  last 
section  Is  a  special  proceeding."  By  section  414  of  the  present  Code  it  is  pro- 
vided that  the  word  "action"  is  to  be  construed,  when  it  la  necessary  to  do  so. 
as  Including  a  special  proceeding;  and  by  sabdtvlalon  1  of  said  section  that  It 
does  not  apply  "where  a  different  limitation  is  prescribed  by  law."  lly  seo- 
tion  3017,  upon  Sling  and  docketing  of  the  transcript  of  a  justice's  judgment, 
it  "Is  deemed  a  judgment  of  the  county  court,  and  must  be  enforced  accord- 
ingly." By  section  2435  It  Is  provided  that,  *8t  any  time  within  ten  years 
after  the  return  *  *  *  of  an  execution,  •  •  •  the  judgment  cred- 
itor •  •  •  Is  entitled  to  an  order,"  etc.;  and  by  section  24^  it  Is  pro- 
Tided  that,  **in  order  to  entitle  a  judgment  creditor  to  maintain  either  of  the 
specia]  proceedings.  *  *  *  the  judgment  must  hare  been  rendered  upon 
the  judgment  debtor's  appearance  •  •  •  for  a  sum  not  less  than  twenty- 
five  dollars."  etc.  It  is  nowhere  provided  that  the  judgment  upon  whidi 
tiieee  proceedings  are  founded  must  be  a  court  of  reconl  judgment. 

Under  these  pravlslons  of  the  Code  It  seems  to  me  that  it  was  clearly  in- 
tended that  supplementary  proceedings  on  a  justice's  judgment  (*an  be  main- 
tained at  any  time  within  ten  years.  In  Roue  t.  Henry,  87  Hun,  397,  the 
plaintiff  obtained  judgment  In  a  justice's  court  against  defendant  In*  October. 
1877,  and  filed  transcript  thereof  March,  1885,  and  moved  the  county  court 
for  leave  to  Issue  an  execution.  The  court  said:  "The  statute  [of  limitations] 
operates  only  on  the  remedy  by  action.  The  judgment  was  neither  exttn- 
gnlshed  nor  dead.  Even  a  civil  action  could  have  been  maintained  upon  it  If 
the  statute  of  limitations  bad  not  been  interposed  as  a  defense.  *  *  •  The 
six-years  statute  of  limitations  can  have  no  application,"  and  cannot  be  In* 
voked  to  defeat  the  statutory  remedy  by  execution.  Numerous  cases  have 
arisen  where  the  judgment  creditor,  after  the  lapse  of  six  years,  applied  for 
leave  to  issue  ezecntlon  on  a  justice^s  judgment,  wherein  It  was  held  that  the 
limitation  of  six  years  within  which  action  must  be  brought  did  not  affect  the 
remedy  by  execution.  Herder  v,  Collyer,  6  K.  Y.  Supp.  518;  Kineaid  v. 
Richardson,  25  Hun,  237.  9  Abb.  N.  C.  815;  Ro$e  t.  Henry,  37  Hun.  897; 
Olten  v.  Boebltnff,  4  Month.  Law  Bui.  63.  The  defendant  refers  to  the  case 
of  Diefenbaeh  v.  Roch,  112  N.  T.  621,  20  N.  E.  Rep.  560.  It  htis  no  bearing 
upon  the  question  here  invoKed.  In  that  case  the  plaintiff  endeavored  to  off- 
set a  justice's  judgment  six  years  after  its  rendition  against  defendant's  claim, 
and  the  court  held  it  bad  not  become  a  judgment  of  the  county  court  by  filing 
transcript,  but  remained  a  justice's  judgment,  and  was  barred  under  the  six- 
years  statute  of  limitations.  In  Davidson  t.  Horn,  47  Hun,  51,  cited  by  de- 
fendant, the  transcript  had  been  filed  and  judgment  docketed  more  than  six 
years  after  the  rendition  of  a  justice  court  judgment,  and  the  question  arose 
upon  a  motion  for  the  appointment  of  a  receiver  in  supplementary  proceed 
in^.  The  court  held  that  the  statute  of  limitations  was  a  vested  right,  and. 
as  the  same  had  run  before  the  flling  of  the  transcript,  the  defendant  could  not 
be  divested  of  such  a  light,  and  that  it  could  be  asswted  when  the  first  op- 
portunity presented,  and  that  proceedings  to  enforce  the  judgment  could  not 
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be  maiataliied.  In  this  case  the  court  did  not  oonslder  the  effect  of  sectiooa 
414  and  2435  of  the  Code  of  CItU  Prooedare,  preserlbing  a  diflerent  Umitatioa, 
and  It  does  not  seun  its  attention  was  ealled  to  the  same.  Although  this  case 
is  in  conflict  with  Ro»e  v.  Henrp,  it  is  no  more  than  of  equal  anthwity;  but 
the  latter,  in  my  opinion,  la  more  In  bearing  with  the  ptovisloos  of  the  Code 
upon  the  subject  described,  and  should  be  followed.  In  Serrman  t.  Stalp, 
6  s,  T.  Supp.  514,  the  quesUon  involved  was  whether  an  execution  conld  be 
Issued  on  a  Judgment  rendered  In  a  district  court  of  New  Yorik  city  after  the 
lapse  of  six  years.  Bookstatsb,  J.,  in  delivering  the  opinion,  In  June.  Itt39, 
held  that,  the  judgment  being  practically  dead,  no  live  execution  conld  iaaue 
tliereai.  In  this  case,  as  In  Davidton  v.  Horn,  the  learned  justice  did  not 
consider  the  limitations  provided  by  the  sections  above  dted  relaUva  to  theae 
prooeedlngs.  In  AprtI,  1889r  just  two  months  prior  to  the  time  of  ddiverlng 
SHid  opinion,  practically  the  same  question  was  presented  to  him  in  Herder  v. 
Colly9r,  6  N.  Y.  Sapp.  613,  In  which  he  held  the  reverse,  upon  the  strength 
of  WcUUrmiTe  ?.  Wettover,  nipra,  notwithstanding  the  fact  that  the  ease  of 
JDi^et^atA  v.  Aoeft  was  practically  called  to  his  attention  as  an  auUiorU^ 
contrary  to  Ills  then  expressed  opinion.  ■ 

This  proceeding  is  clearly  not  "an  action  upon  a  judgment, "  within  the 
eontem^tfon  of  section  382,  and  the  motion  to  vacate  tlie  order  miut  be  de- 
nied. If  the  foregoing  views  are  not  correct,  there  Is  stUl  another  Direction 
to  the  granting,  of  the  motion.  The  defendant  made  no  objection  prior  to  or 
at  the  time  oi  the  ai^intment  of  the  receiver,  and  It  seems  to  me  it  was  too 
late  to  avail  himself  of  said  objection.  WiUianu  v.  WUlis,  15  Abb.  Fr.  (N. 
S.)  11;  DezmgramA  v.  JDezengrem^  24  Hun.  457.  The  rule  as  laid  (town  In 
regard  to  the  statute  of  limitations  is  that  it  acts  only  as  the  rem«ly,  that  it 
does  not  impair  the  obl^atlons  of  a  contract  or  pay  a  debt,  but  thatit  is  merely 
a  statutory  liar  to  a  recovery.  BuUer  v.  City  tif  Otaegot  H  K.  Y.  Supp.  114; 
Srugill  v.  laham,  12  K.  Y.  9;  Wailermlrt  T.  Weatoeer,  14  Y.  1^  JZos« 
V.  ffmry,  87  Hun,  397;  DHggs  v.  Williams,  15  Abb.  Fr.  477.  Section  413 
d  the  Code  of  CivU  Procedure  provides  that  "the  objection  that  the  action 
was  not  commenced  within  the  time  limited  can  be  taken  only  by  answer, ** 
and  that  in  a  special  proceeding  the  said  objection  must  be  taken  in  said  pp>- 
ceedlng.  Section  74,  Code  Proc.  Tiie  courts  have  uniformly  held  in  accord- 
ance with  said  sections.  Dezengremel  v.  Dezengremel,  24  Hun,  457;  Butfsr 
V.  Mason,  16  How.  Fr.  546;  Sands  v.  Bt.  John,  36  Barb,  628. 

The  platntlfT  urged  still  another  objection  to  the  granting  of  saU  motion, 
which  I  think  is  also  well  taken.  The  defendant  and  his  attorney  were  pres- 
Mit  at  the  time  of  the  appointment  of  the  receiver;  and,  not  having  objected, 
he  is  now  precluded  from  raising  the  statutory  provision  in  bis  behalf,  and  is 
presumed  to  have  waived  It.  A  party  may  waive  by  silenoe  a  statutory,  or 
even  a  constitutional,  provision  in  his  behalf,  and,  having  once  waived  the 
aame,  cannot  afterwards  insist  upon  It  to  the  injury  or  detriment  of  anoUier, 
relying  upon  such  silence  and  waiver,  where  the  said  waiver  does  not  involvo 
oonsiderations  of  public  policy.  Peop2«  v.  City  of  KocTiestert  45  Hun,  102; 
Smbury  v.  Conner,  3  N.  Y.  511;  Baker  v.  Braman,  6  HUl,  47;  WaUamsr. 
Potter,  2  Biirb.  316;  In  re  Cooper,  93  N.  Y.  507;  Cropaey  v.  Perry,  23  Wkly. 
Dig.  162;  Webb  v.  Osborne,  7  N.  Y.  Supp.  762.  A  waiver  may  be  implied. 
In  re  New  York,  W.  8.  *  B.  By.  Co.,  35  Hun,  575;  Howard  v.  Sexton,  1 
Denio,  440;  People  v.  Taylor,  34  Barb.  481;  Cole  v.  Van  Keuren,  fil  How. 
Pr.  451. 

Upon  the  facts  presented  upon  this  motion.  I  think  the  doctrine  above  ex- 
pressed is  fittingly  applicable.  The  defendant  had  ample  time  In  which  to 
raise  said  objections,  but  did  not  consider  it  advisable  to  do  so  nntU  his  wife 
became  Involved  in  litigation  with  the  receiver  appointed  over  two  yennaga 

The  motion  to  vacate  said  order  must  be  denied,  witb  910  oosta. 
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Fbok  v.  DofUH  Wbight  Ca.  Umlted. 
{Supreme  Court,  Oeneml  Term,  TMrd  IhpartmenU  Jolj  7,  UM) 

L  Oamiko— AcnoH  roH  Bfomr  Lon— Pabol  Btidbnok. 

In  an  Mitloii  nndor  8  Rev.  fit.  N.  Y.  (7th  Ed.)  p.  1962, 1  6,  prorldlcg  that  a  perwD 
who  BhaU  pay  any  mooey  on  the  event  od  lay  wager  may  recover  the  same  of  the 
wiouer,  it  appeared  that  plaintiff  gave  defendant  written  orders  to  tray  wheat  for 
him,  and  paid  the  money  sned  for  as  margin*  to  defendant,  who  agreed  to  carry  the 
wheat  until  ordered  to  sell  by  plalutilT.  Held,  that  parol  evidence  was  admisubls 
to  show  that  the  real  nnderaunding  betwew  the  partliea  when  the  orders  were  given 
was  that  wheat  should  not  be  delivered,  hot  tliai  only  tbe  dUEerenoe  In  ttw  muhn 
price  shoold  be  paid  or  received. 

i>  Sun— Sdtfioibhct  or  Evmsscs. 

FlalnUfl  testified  that  at  the  commenoement  of  his  dealings  he  aslced  defendant's 
agent  as  to  their  oonrse  of  business,  and  tbe  latter  replied  that  they  had  no  wheat 
to  deliver,  and  did  not  expect  their  customers  to  want  any;  that  It  vras  merely  to 
adjust  the  dUterenos  between  the  price  at  the  time  of  ordering  wheat  bought  and 
ordering  It  sold.  The  agent  denied  that  any  such  conversation  took  place.  There 
was  no  proof  that  any  wheat  was  bought  or  sold.  Eeld  suffioient  evidence  to  sup- 
port a  verdict  for  plamtifl,  even  against  the  evidence  Inmiahed  by  the  form  of  th« 
contract. 

l  COBPOBATIONB — UlAVA  ViBBS. 

Defendant  cannot  repudiate  the  aote  of  ita  agent  upon  the  groand  that  It  la  a 
corporation  formed  to  do  a  lawful  bnalneoa,  and  ueietora  the  omawfiil  daaUngs  of 
Its  agent  were  uitra  vires. 

Appeal  from  fdrcult  court,  Albany  oounty. 

i^on  Igr  Henir  G.  Feck  i^;aiii8t  tbe  Doran  Wright  Company.  Limited, 
to  recover,  ander  8  Bev.  St.  K.  Y.  (7tb  Ed.)  p.  1962.  §  9»  the  money  lost  by, 
him  upon  wager  contracts  with  the  defendant  upon  the  market  price  of 
wheat.  Section  9  provides  as  follows:  **Anj  person  who  shall  pay,  deliver, 
or  deposit  any  money,  property,  or  thing  in  action  apon  the  event  of  any 
wager  or  bet  herein  prohibited,  may  sue  for  and  recover  the  same  of  the  vlur 
ner  or  person  to  whom  the  same  shall  be  paid  or  delivered,  and  of  the  stake- 
holder or  other  person  in  whose  hands  shall  be  deposited  any  such  wager,  bet, 
or  stake,  or  any  part  thereof,  whether  the  same  shall  have  been  paid  over  tj 
soch  sUUcehoIder  or  not,  and  whether  any  such  wager  be  lost  or  not."  The  de- 
fendant was  a  corporation  organized  t6  do  a  general  brokerage  and  oommia- 
rion  business  in  grain  and  other  eommodlUea.  It  had  an  office  In  Albany,  in 
charge  of  one  Fuller.  FlainUit,  at  such  office,  gave  to  the  defendant  a  luge 
number  of  orders  to  buy  wheat,  and  paid  various  sunu  as  margins.  The 
transactions  in  form  were  contncts  whweby  the  defendant  bought  for  the 
plaintiff,  as  a  broker,  upon  commission,  the  wheat  ordered  at  the  market 
price  on  the  day  of  the  order.  The  plaintiff  paid  the  defendant  various  sums 
as  margins.  The  defendant  ostensibly  carried  tbe  wheat  upon  tbe  margins 
until  tbe  plidntifl  ordered  It  sold,  when  they  accounted  with  each  other  upm 
the  basis  that  the  selling  price  was  obtained.  Judgment  was  entered  on  a 
verdict  for  j^intilT,  and  an  order  was  entered  denying  a  motion  for  a  new 
trial  on  the  minutes,  and  defendant  appeals. 

Argued  before  Learned,  F.  J.>  and  Landoh.  J. 

Wm,  H.  Shxpardt  for  appellant.   Eugene  Surlinffamet  for  rMpondent. 

Lahdok,  J.  The  dealings  between  the  parties  were  in  form  goiuine  oon- 
tmcta,  evideneed  in  writing  made  at  the  time,  for  tbe  pundiase  and  sale  hj 
the  dtfendant.  as  a  broker,  upon  mai^ins.  and  for  a  commission,  of  wheat  m 
tbe  market  prices  ruling  at  the  time.  The  losses  sustained  by  the  plaintiff 
were  apparently  caused  because  he  bought  wheat  at  a  higher  price  than  he 
sntaeequently  aotd  it.  The  burden  was  upon  Uie  plaintiff  to  prove  that  the 
apparent  contract  waa  not  the  real  contract,  and  that  the  real  understanding 
between  tbe  p«rties  waa,  when  the  contracts  were  made,  that  the  wheat 
shoold  not  be  delivered,  and  that  only  Uie  difference  in  Uie  niaiket  price  slioakl 
v.lON.Y.8.no.6— 26 
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be  paid  or  received;  in  other  words,  tliat  Ihe  parties  did  not  deal  In  wheat, 
but  ftgi'eed  to  gain  from  or  lose  to  each  otiier  as  the  price  Taried  between  the 
day  the  purchase  was  ordered  and  the  day  the  sale  was  ordered.  Kingabury 
V.  Kirwaii,  77  N.  Y.  612;  Story  v  Salomon,  71  N.  Y.  420;  Bigelow  t.  Ben- 
tdisU  70  N.  Y.  207.  The  jary  have  found,  upon  the  evidence,  that  the  plain- 
tiff made  good  the  burden  retting  upon  him.  We  think  Uie  verdict  sup- 
ported by  the  eviience.  True,  the  written  contracts  were  against  him;  but 
the  statute  against  wager  contracts  would  be  of  small  value  if  the  truth  could 
not  be  shown  by  extrinsic  evldeiice»and  it  was  competent  to  give  such  evi- 
dence. 

The  plaintiff  testified  that  at  the  commencement  of  his  dealings  with  Ful- 
ler, who  represented  the  defendant,  and  througli  whom  the  same  were  made, 
he  asked  him  how  the  defend»nts  executed  their  orders,  and  Fuller  replied 
"that  tbey  assumed  their  orders,  and  booked  them  themselves:  that  they  had 
no  wheat  to  deliver;  that  they  did  not  expect  their  customers  to  want  any 
wheat;  that  It  was  merely  to  adjust  the  difference  as  between  the  market 
price  and  the  pricea  marked  on  the  slip,  [contract,]"  Fuller  testified  that 
nothing  of  the  kind  was  said,  and  thus  it  was  for  the  jury  to  settle  the  fHCt. 
The  pbilntiff  also  testitied  that  he  did  not  intend  to  buy  any  wheat,  bat  onlj- 
ti>  deal  with  respect  to  its  fluctuations  in  price.  The  absence  of  any  testi- 
mony that  wheat  was  purchased  upon  any  of  the  orders,  and  the  aeoounts 
given  of  the  various  transactions,  tended  to  indicate  that  they  dealt  with 
reference  to  the  price  of  wheat,  and  not  in  wheat. 

Thedefendant  objects  that  it  is  a  corporation,  authorized  to  do  a  legitimate 
businees,  and  that,  as  It  could  not  lawfully  authorize  Fuller  to  do  an  illegiti- 
mate business,  it  cannot  be  bound  by  hin  acts  in  the  prosecution  of  It;  ttiat 
the  attempt  to  confer  such  autliority  would  be  ultra  vires,  and  the  attempted 
ratiScjition  of  the  agent's  acts  equally  so.  The  position  Is  untenable.  A 
person,  equally  with  a  corporation,  has  no  lawful  power  to  do  wrong;  bat 
both  have  the  capacity  to  act,  and  the  capacity  to  act  amiss  inheres  in  the  ca- 
pacity to  act  at  all.  Given  the  power  and  &ipacity  to  do  right,  the  actor  may 
nevertheless  do  wrong.  Unless  the  actor  is  wholly  irresponsible,  be  must 
answer  for  his  wrong  action,  partly  in  justice  to  those  injured  thereby,  and 
partly  as  a  deterrent  to  its  like  repetition  by  himself  and  others.  If  theagenta 
of  a  railroad  corporation  take  my  timber  or  iron  against  my  consent,  and 
convert  it  into  a  bridge,  to  the  use  of  the  corporation,  the  corporation  must 
either  restore  my  property,  or  pay  me  for  it.  Here  tlie  defendant  corporation 
has  obt:iint>d  the  plaintiff's  money.  It  was  obtaintMi  by  means  of  wager  con- 
tracts. Confessing  that  it  has  the  money,  the  defendant  practically  argues 
that,  because  it  could  not  thus  obtain  it  within  its  lawful  powers.  It  does  not 
really  have  It.  Prt-tending  to  discljiira  the  transactions  by  which  it  obtain«? 
the  money,  it  practically  argues  that  its  pretended  disclaimer  gives  it  title  to 
keep  the  money.  But.  in  truth,  it  cannot  perfect  its  disclaimer  of  the  tmna- 
actiun  without  surremltring  its  fruits;  it  cannot  retiiin  the  mon^  without 
adopting  its  agent's  niethwl  of  obtaining  it;  it  cannot  insist  upon  a  defen.-'e 
so  long  Its  it  refuses  to  qualify  itself  to  interpose  it.  The  doctrine  of  ultra 
tires  is  in  no  wise  applicable  to  the  case.  We  have  examined  the  rarioui 
other  exceptions  to  the  admission  of  evidence,  and  to  the  rulings  of  tfaeotmrW 
and  find  none  which  require  a  reversal.   Judgment  affirmed.  wUh  ooata. 


DiHTRtTrr  «.  BocHESTEB  Cht  A  B.  B.  Co. 

(Supraiu  Court,  Qmena  Term,  Fifth  Dtpar^KeaL  Jnaa  10^  UOa) 

HOBM  Aifii  Bntan  Railkouw— NsOLiSBTtcn 

Evidence  that  the  driver  of  de/endaot's  hone-ear  would  harv  ban  able  to  eMtrai 
the  horses,  and  thus  to  prevent  an  accident,  hat  for  the  Cut  tliat  the  lev  brake  btJ 
bean  miacbieTOusly  interfered  with  by  b(^;  that  tiie  nsoal  mode  of  pcawttoc 
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KLoh  Interferes ce,  the  UabUl^  to  wbloh  wu  matter  of  commoD  kaowled^e  to  all 
familiar  with  the  operation  of  the  cars,  was  by  tytng  the  brake  down  •  and  that  de- 
fenduit's  ■aperintendeat  knew  that  the  brake  of  that  particular  car  bad  been  tied 
down  at  <me  tims  to  prevent  snoh  lattrfWeMe)— le  rogftont  to  ihow  negUgance  on 

Appeal  from  clrcnit  court,  Monroe  county. 

Actloo  by  Georffe  Dintruff  against  the  Bocbes^r  dtj  A  Brighton  Ball* 
road  Company.  Judgment  on  verdict  for  plaintiff,  defendant'!  motion  for 
new  trial  denied,  and  it  appeals. 

Argued  before  Dwioht,  P.  J.,  and  Maooubbh  and  CoRifrr,  JJ. 

Baines  Bros*,  for  appellant.    Walter  3,  Bubbell,  for  respondent. 

Uaoohbbb,  J.  The  injuries  to  the  plalntifl,  for  which  tUa  actioo  la 
brought,  were  sustained  at  8:90  o'clock  in  the  evening  of  AugnatSl.  1888,  on 
State  street.  In  the  city  of  Bocfaester.  A  presidential  camp^Lgn  dub  of  the 
2iintb  ward  was  marching,  at  this  time,  southward  on  State  stieet,  towards 
the  oenter  of  the  town,  canying  colored  lamps,  preceded  by  a  band  oC  nuaic. 
Ftdlowiiig  immediately  behind  the  torch-beureia  waa  a  company  of  mounted 
men;  and  these,  in  torn,  were  followed  by  the  residue  of  the  club  on  foot. 
Neu  the  comer  of  Jay  street  the  prooession  was  welcomed  by  the  firing  of 
Boun  oandles  by  people  ahead,  which  caused  ^e  horses  attodud  to  the  de> 
fendant^a  car  to  plunge  violently,  and  to  run.  Tlie  plaintiff»a  lad  of  nine 
yearn  of  at  that  time,  who  waa  with  the  crowd  of  people  on  the  weat  side 
of  the  strMt,  attempted  to  go  across  the  street-car  tracks  to  tlie  east  aide  of 
the  street,  away  from  the  crowd,  so  as  to  get  »  bftter  view  of  the  parade, 
eroeaing  Uw  trade  ahead  of  the  band.  In  the  mean  time  the  persons  in  th» 
pcoosMion,  apprehending  injury  from  the  horses  or  the  car,  moved  away  fron 
the  tracks  so  as  to  escape  any  collision.  The  hnses  drawing  the  car  plunged 
forward,  striking  the  boy,  and  throwing  him  down,  and  the  oar-wheel  so- 
laconted  his  foot  as  to  maim  him  for  life;  for  which  Injuries  tba  jary  rei^ 
4er«d  a  vardict  for  the  sum  of  S2.000. 

Very  little  need  Iw  said  of  the  case,  so  far  as  the  same  relates  to  the  diarge 
that  the  negligence  of  the  boy  contributed  to  the  production  of  the  Injuries 
which  he  received.  There  was,  apparently,  credible  evidence,  not  to  say 
u neon tro verted  testimosty,  that  the  boy  not  onlydkl  not  see  the  runaway 
team  and  car,  but  that  he  could  not,  with  the  exercise  of  reasonable  care, 
have  discovered  their  approach,  before  the  instant  of  the  collision.  There  is  a 
suggestion  oC  testimony  that,  in  passing  the  tracks,  he  did  not  go  across  at 
right  angles,  but  ran  for  a  distance  along  them  for  a  space  of  150  feet  or  there- 
about. But  this  evidence,  as  it  appears  in  the  case,  even  if  it  is  nut  a  mistake 
in  proof-reading,  is  wholly  inconsistent  with  the  facts  which  the  jury  was 
warranted  In  believing  to  exist,  namely,  that  the  boy  did  not  imperil  his  own 
safety  by  walking  any  considerable  distance  upon  the  railway  of  the  defendant. 

The  omission  uf  duty  on  the  part  of  the  defendant  towards  the  plaintiff  and 
others  is  not  made  in  the  least  doubtful  by  the  evidence.  The  car  in  ques- 
tj<m  was  a  douUerend  car,  designed  to  be  drawn  by  two  horses,  with  both  a 
drlTor  and  a  conductor.  The  steps  at  one  end  thereof  were  removed,  and  the 
car  converted  into  what  is  commonly  spoken  of  as  a  "bob-tall,"  namely,  a 
car  without  a  conductor,  and  one  where  the  collection  of  fares  is  made  by  the 
deposit  of  the  fare  by  each  passenger,  in  his  own  behalf.  Into  the  box,  or  into 
a  metallic  cenv^or  runoing  the  wiiole  length  of  the  car  to  the  box.  As 
origioMiif  constructed,  there  waa  a  brake-handle  at  each  end  of  the  car,  coa- 
necting  the  same  with  the  brake,  so  that  when  one  brake-handle  is  turned  tha 
alacJk  in  the  chain  is  taken  ap,  which  pteveuta  the  brake  from  being  applied 
at  ttie  otlier  end  of  the  car.  A  short  time  Ixfoie  the  ooUision,  some  ml^ 
cbievottsboys,  who  were  catching  rides  on  the  rear  platform,  either  inten- 
tionally or  thoaghtlowly  turned  t^  rear  handle  ot  Uie  brake  ■•  that  the  brake 
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would  not  work;  and,  when  the  driver  attempted  to  stop  the  runnfof 
by  apply]  ng  the  brake  at  his  end  of  the  car,  htj  found  that  the  same  woi 
work,  and  consequently  be  wm  utterly  powerless  to  control  the  car.  ] 
for  this,  the  evidence  would  have  warranted  the  jury  in  snying  that, 
«Ter  frightened  the  horses  may  have  been  by  the  band,  and  by  the  pyi 
nicB,  they  could  have  been  controlled,  and  that  no  in]ui7  to  pedes 
would  have  happened.  But  the  brakes  were  not  In  good  onler. 
neutralization  of  the  power  of  the  front  brakes  was  a  matter  well  k 
not  only  to  the  drivers,  but  to  the  officers  of  the  company.  It  wat 
mon  knowledge  to  all  familiar  with  the  operation  of  theae  cars  that 
some  boys  might  actually  turn  the  rear  brake,  and  thus  render  futt 
effort  of  the  driver  to  control  the  oar  In  an  emergency.  One  of  the 
remedies  for  a  prevention  of  accidents  of  this  description  was  the 
down  of  Hie  rear  brake  so  that  intruders  could  not  interfere  with  it. 
evidence  charges  the  defendant's  superintendent  with  knowledge  tbi 
particular  car  had  had  the  rear  brake  tied  down  at  one  time  so  as  I 
vent  mischievous  Interference  therewith.  Notice,  therefore,  of  the  d 
ona  condition  of  the  apparatus  for  stopping  the  progress  of  the  car 
emergency  was  brought  directly  home  to  the  corporation.  The  pub) 
the  right  to  assume  that  the  ordinary  precaution,  well  known  to  the  con 
would  be  taken  to  prevent  any  accident  which  was  liable  to  happen  by  i 
of  the  accidental  or  intentional  derangement  of  the  brakes. 

The  exception  taken  by  the  defendant's  counsel  to  the  evidence  relat 
the  employment  of  metaUic  conveyors  of  the  fares  to  the  money-box  in 
of  the  car  is  not  well  taken,  for  the  reason,  among  others,  that  it  was 
upon  cross-examination  of  the  defendant's  witness  Brower,  the  superi 
e&t  of  the  defendant,  who  bad  given  evidence  designed  to  excuse  or  ext< 
the  failure  to  have  a  conductor  upon  this  Ciii. 

We  have  examined  the  several  exceptions  taken  to  the  charge  of  the  Ii 
Judge  at  the  trial,  and  do  not  find  in  them  anything  that  would  justify 
interfering  with  the  verdict.  The  Judgment  and  order  appealed  from  i 
be  affirmed.  All  ooncor. 


HiTFCTAi.  Life  Ihs.  Go.  o.  CBASWEtL  «t  aL 
(Suprame  Court,  Cteneral  Term,  Fourth  Department.  April,  1890.) 

1.  MOBTOMU— FORBOLOSDBI— DatBHDAIfTS'  BlOBTB  AS  BlTWHBir  THUnUTM. 

Code  civil  Proa  K.  T.  |  SSl,  which  permits  a  Jodgment  lo  detArmlne  tben 
ilKhts  of  defendants  as  between  themselveB,  applies  only  to  those  oases  wb 
relief  souftbt  by  defendants  1b  based  on  facte  involved  In  tbe  litigation  of  pli 
claim ;  and  in  foreclosure  proceedings  the  mortgagor,  who  has  convcTea  ti 
to  her  oo-defendaots  by  a  deed  absolute  on  Its  face,  will  not  be  permitted  to ! 
with  them  the  question  whether  the  deed  was  Intended  merely  as  seoori^ 
debt,  and  thereby  delay  plaintiff  In  obtaining  satisfaction  of  his  mort^goi 

M.  Costs— GxTiu  Aixowanoi— Disobbtiok  of  Court. 

An  extra  allowance  of  oosts  xander  Code  Clril  Proa  N.  Y.  |  8KS8,  wUoh  aat 
snob  an  allowance  In  foreolomre  prooeedlDgs  In  a  sum  not  ezoeeding  3^  pt 
of  the  amoDDt  due  on  tbe  mortgage,  nor  the  aggregate  sum  of  ^KXv'iD  tu 
tifm"  of  the  court,  will  not  be  reviewed  on  appeal  nnleaa  there  haa  beoa 
abase  of  discretion. 

Appeal  from  special  term,  Oneida  county. 

Foreclosure  by  the  Mutual  Life  Insurance  Company  of  New  York  a 
Margaret  Cranwell,  George  W.  Cranwell.  Charles  0.  Kellogg,  Patri 
Bulger,  Benjamin  B.  Bobson,  Eraatus  Z.  Wright,  George  S.  Dana,  Eliza 
and  Eliza  K.  Boss.  From  a  judgment  of  fwaclosuie  for  $15,847.1^  I 
fendaot  Margaret  Cranwell  appeals. 

In  the  notice  of  appeal,  It  is  stated:  **The  appellant  intends  to  bri 
for  review  upon  auch  appeal,  and  also  hereto  appeals  ttom,  the  order 
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enioeme  court  allowing  said  Judgment,  and  denying  said  motion  to  vacate 
the  ordOT  of  reference,  etc.,  and  granting  $200  extra  allowance,  as  in  a  diffi- 
cult  and  extraordinary  caae."   Appellant  and  her  husband  executed  and  de- 
livered to  the  plaintiff,  on  the  10th  of  Janaarj,  1885,  a  bond  In  the  penal  sum 
of  920,000,  and  an  ordinary  real-estate  mortgage,  collateral  thereto,  covering 
premises  sitnated  In  the  city  of  Utica,  particularly  described  in  the  complaint. 
On  the  26th  day  of  May,  1S85,  appellant  and  her  husband  executed  another 
bond,  in  the  penal  sum  of  910,000,  conditioned  to  pay  95.000  and  interest, 
and,  as  collateral  security  thereto,  they  executed  another  mortgage  covering 
the  real  estate  mentioned  in  the  complaint,  and  delivered  the  same  to  the 
plaintiff;  and,  In  connection  with  tlie  usual  allegations  in  the  complaint  for 
the  foreclosure  of  mortgages,  it  is  alleged,  viz.:  "And  the  plaintiff  further  al- 
leges, on  information  and  belief,  that  Charles  C.  Kellogg,  Patrick  F.  Bulger, 
Benjamin  R.  Robson,  Erastus  Z.  Wright,  George  S.  Dana,  Eliza  Koss,  and 
Eliza  K.  Ross  have,  or  claim  to  have,  some  interest  in  or  lien  upon  the  said 
mortgaged  premises,  or  some  part  tliereof,  which  interest  in,  or  Hen,  if  any, 
has  accrued  subsequently  to  the  Hen  of  said  mortgage."   The  only  prayer  of 
the  complaint  for  a  personal  judgment  is  in  the  following  words:  "That  the 
defendants  Mai^aret  Cranweil  and  Qeoi^e  "W.  Cranwell  may  be  adjudged  to 
pay  any  deflciency  which  may  remain  after  applying  all  satd  moneys  so  appli- 
cable Uier^,**  etc.   The  complaint  contains  a  prayer  for  the  appointment  of 
a  receiver,  and  It  was  stated  in  the  argument  that  a  receiver  had  been  ap- 
pointecl.   On  the  2bt  of  lAay,  1889,  the  appellant  served  an  answer  contain- 
ing some  denials,  and  "Cot  a  second  and  separate  answer  and  defense,  and  as 
s  counter-claim  alleged  and  directed  against  the  aald  defendants  Patrick  7. 
Bulger  and  Benjunm  &•  Bobsoni  and  in  answer  to  both  counts  and  cause  of 
action  In  said  compli^t  set  forth,  the  said  d^endant  Mai^aret  Cranwell,  im- 
pleaded with  said  other  defendants,  alleges  that  heretofore,  and  on  or  about 
the  19th  day  (tf  July,  1888,  an  agreement  was  made  and  entered  into  between 
said  defendant  Hatgaret  OranweH  and  said  d^ndant  Benjamin  R.  Robson, 
and  also  said  defendant  Patrick  F.  Bulger,  acting  as  attorney  for  said  Rob- 
ton,  and  in  his  own  behalf,  and  to  secure  notes  held  by  him,  that  said  Oran> 
well  should  convey  to  said  Robson  the  prwerty  described  in  sidd  complaint^ 
and  also  other  property  belonglug  to  said  Cranwell.   *   «   *   That,  in  con- 
sideration Uirareof  and  therefor,  said  Robson  should  loan  to  said  defendant 
Cranwell  anffident  money  to  pay  certain  then  pressing  debts  and  obligations 
due  from  her  to  said  defendant  Kellogg  and  said  Wright  and  Dana,  and  satd 
note  to  said  Atriek  F.  Bulger,  and  for  interest,  Insnranoe,  and  taxes. 
*  *   *  And  the  said  parties,  Cranwell,  Bobson,  and  Bulger,  further  cov- 
manted  and  agreed  that  said  Robson  should  reconvey  the  said  property  to 
said  Margaret  Cranwell  two  years  from  said  date,  by  a  good  and  sufficient 
deed,  npon  the  payment  to  said  Bobson  or  said  Bulger  of  the  amount  of  monej 
advannd  or  loaned  by  said  Bobson*  or  either  of  them,  to  said  Cranwell.  or 
paid  out  for  her  or  on  her  account,  to  pay  said  specified  debts  to  said  Kellogg, 
Wright,  and  Dana  and  Bulger,  or  to  pltdnttff,  with  interest,  imuranee,  and 
taxes,  and  also  the  sum  of  $500  to  said  defiendant  Bulger  for  his  sorvlces,  and 
fOr  Uie  said  loan  or  accommodation,  and  as  a  bonus  thereon.   That  said 
Cranwdl  agreed  to  retake  or  repurchase  said  property,  and  pay  theroFw  Uie 
said  amounts  so  pfUd  out  by  said  Bulger  and  Roluon,  and  the  said  $500,  not 
to  exceed  the  sum  of  94,610.  over  and  above  said  plaintiff  mor^piges,  •  *  • 
and  pay  the  same  at  the  expiration  of  two  years  from  said  date.   That  s^d 
deed  to  said  Bobson  was,  and  was  Intended  to  be,  only  a  mortgage  upon  said 
terms,  **    The  answer  contains  numerous  other  allegations  relating  to  the 
agreement  between  Mrs.  Cranwell  and  defendants  Robson  and  Bnlger,  allege 
log  divers  breaches  ot  the  agreement  between  her  and  said  defendants  Bob- 
■on  and  Bulger;  and  her  answer  contains  a  prayer  for  relief  between  and 
Bofaaon  and  Bulgw,  an.l  tiiat  "said  agreement  alleged  between  said  defend- 
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■ants  Gnuiwall,  Bulger,  and  Bobson  be  declared  adjudged,  and,  if  imobb 
reformed,  and  thereupon  speciacallj  performed,  and  that  said  d^lendao 
required  to  speciScally  perforin,  and  in  all  respects  tocariyout,  the  prov 
of  said  contract,  and  sa&sf  j  said  subsequent  Incumbranees,  and  tbat  pan 
thereto  said  defendants  Uohson  and  Bulger  be  directed  and  required  to 
and  care  fbr  the  property  described  In  said  OHaplaiat,  aad  to  keep  tlie  i 
free  from  the  mortgages  in  said  complaint  described.**  Bafon  the  fa 
■oop7  of  her  answer  was  served  upon  the  defendants  Bobson  and  Bulger, 
the  dose  of  the  evidence  the  referee  held  and  decided,  vis.:  "There  is  n 
fense  made  out  here,  and  I  think  the  plaintiff  Is  entitted  to  the  ordinar 
cree  of  foreclosore  and  sale  In  this  case."  A  r^iort  was  made  and  delii 
\^  the  referee,  and  In  a  special  finding  made  by  the  referee  In  regard  to  the 
action  of  foredosure  commenoed  in  1886,  the  referee  found  "that  such 
action  was  duly  settled  and  discontinued,  and  an  order  to  that  effect  dul 
tered  fn  stdd  olerk*B  oGBce,  prior  to  the  commencement  of  this  action."  1 
were  16  requests  to  find  conclusions  of  law  made  to  tha  referee,  and  i 
fused.  To  such  refusals,  exoeptlotia  were  taken;  and  there  were  14  exoep 
filed  to  ttie  referee's  report. 

William  G.Wilcox,  a  witness  for  plaintiff,  whose  testimony  Is  contain 
folios  4S6,  439,  44S.  446,  454,457,  of  the  printed  case,  referred  to  In  the 
Ion.  testified  that  he  remembered  about  the  prior  action  of  foreckieure 
menoed  In  1886;  tbat  he  went  to  New  York,  and  called  on  plaintiff's  off 
at  the  request  of  the  GranweUa;  tbat  he  arranged  with  the  plaintiff  for  a 
drawal  of  that  action ;  and  tbat.  on  paying  interest  and  eosts,  the  aottou 
dlscontlnaed.  The  plaintiff  also  introduced  in  evidence  the  foUowlnga 
lation.  also  referred  to  In  the  opinion,  signed  by  its  attorney: 

^The  defendant  Margaret  Cranwell,  having  paid  the  plaintiff  the  eosti 
disbursements  in  the  above  entitled  acliun,  and  the  interest  due  SeptemI 
1886,  on  the  mortgages  for  the  foreclosure  of  which  this  action  was  bnM 
it  is  hereby  ^ipuluted  that  said  action  be,  and  the  same  iwreby  is,  di 
tinned,  without  fnrtbercosts  to  either  party  as  against  theother;  and  It  & 
tber  stipulated  that,  upon  filing  this  stipulation  wiUi  the  county  do 
Oneida  county,  au  order  discontinuing  said  action,  and  directing  the  can 
lion  of  the  aotloe  of  the  pendency  of  said  action  filed  with  said  clerk  on 
vember  13. 1886.  may  be  entered,  without  further  notice.   Wabd  Hcrsr 

Flaintiff  then  Introduced  the  following  order,  also  raferred  toin  tbeopi 
entered  In  the  office  of  the  Oneida  county  clerk: 

"On  reading  and  filing  the  foregoing  stipulation  in  the  above  entlUi 
tlon.  on  motion  of  Ward  Hunt,  the  plaintiff's  attorney,  it  Is  (u^ered  tha' 
action  be,  and  the  same  hereby  is.  discontinued,  without  further  costs  to  < 
party  as  against  the  other;  and  it  is  further  ordered,  on  like  motion,  thi 
notice  of  the  pendency  of  said  action,  filed  and  recorded  with  the  county 
of  Oneida  county  on  November  18, 1886,  be  canceled  of  record  upon  the 
of  this  order.  M.  J.  Bsattoh,  Clarj 

Code  Civil  Proc.  N.  Y.  §  621,  permits  the  Judgment  to  detomlne  th< 
mate  rights  of  two  or  more  defendants  as  between  themselves. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Mkewin,  JJ. 

B*  D,  Matthetoa,  for  appellant.    H.  7.  Oookinham,  for  respondent. 
iam  Kerwm,  for  defendants  Bulger  and  Bobson. 

Hardim,  p.  J.  1.  We  are  of  the  opinion  that  there  was  abundant  evt 
before  the  referee  to  warrant  his  Qnding,  as  a  matter  of  fact,  ttiat  the  i 
which  was  commenced  by  the  plaintiff,  in  1886,  to  foreclose  tha  mort 
now  in  suit,  was  settled  and  discontinued  prior  to  the  commencement  o 
action.  See  folios  436,  439,  443,  446.  454,  457,  and  the  stipulation  sign 
Ward  Hunt,  then  plaintiff's  attorney,  dated  December  8,  1886,  toui 
page  92]^  of  the  appeal-book,  and  the  order  entered  thereon  in  tha  O 
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eoQBtydterk^st^oe  In  pursaanoe  of  tke  stipulution  canceling  the  notice  of  th« 
penden<7  of  the  action*  Qled  November  13,  1886.  Wormer  v.  Canovant  7 
Luis.  36. 

2.  TJndoubtedty,  as  between  the  appellant  and  RobsoD,  be  was  a  iuortgag,ee 
in  poeseiaion  of  the  premisea  at  the  tioie  of  the  commencement  of  this  action. 
After  a  careful  examination-of  the  defendant's  answer,  and  the  conveyanoe 
made  by  berto  Robaon,  and  the  contract  which  was  entered  into  by  Robson 
with  her  to  reoonvej  the  premises  to  ber  at  the  expiration  of  two  years,  and 
•after  a  carefol  scratiny  of  all  the  evidence  that  was  offered,  as  well  as  that 
which  was  received  by  the  referee,  we  are  of  the  opinion  that  the  appellant  bad 
BO  defense  to  the  bonds  and  the  mortgages  set  out  In  the  complaint  as  against 
the  plaintiff.  She  was,  therefore,  not  entitled  to  delay  the  foreclosure  of  the 
mortgages  held  by  the  plaintiff.  Appellant  has  called  our  attention  to  section 
521  of  the  Code  of  Civil  Procedure.  Substantially  the  same  provision  was 
found  in  section  274  of  the  Code  of  Frooedure.  The  latter  section  was  oon- 
stroed  in  InaUtuUtm  t.  Roberta,  1  Abb.  Fr.  881,  where  it  was  held,  via.: 
"Tba  afflnnative  relief  which  the  court  Is  authorized  by  section  274  of  the 
Code  to  grant  to  a  defendant  is  affirmative  relief  gainst  the  plaintiff  only, 
not  against  a  oo>d^eodant."  Construction  was  also  given  to  that  sectloo  of 
the  Code  of  Procedure  in  iTay  v.  Whittaker,  44  N.  Y.  565;  and  it  was  there 
held,  viz.:  **Under  the  provision  of  tlie  Code,  §  274,  for  determining  the  ulti- 
mate r^hts  of  the  parties  on  each  side  aa  between  themselves,  the  relief 
wbicli  dcfendaots  may  have  as  against  each  other  must  be  based  upon  tbe 
facts  involved  in  the  litigatlos  of  the  plaintiff's  claim,  and  as  a  part  of  Uia 
acijustment  of  that  cl&im,  and  not  upon  claims  with  which  tbe  plaintiff  Ims 
nothing  to  do,  and  which  are  properly  tbe  subject  of  an  independent  litiga- 
tion between  such  defendants. "  In  Laming  v.  Hadsall,  26  Hun,  621,  which 
was  decided  in  this  department  In  1882,  we  followed  Kay  v.  Whittaker,  supra; 
and  In  tbe  opinion,  delivered  by  Smith,  J.,  it  was  further  said:  "The  pro- 
visions of  tbe  Code  referred  to  are  simply  declaratory  of  the  pre-existing  prac- 
tice in  ehanoery.  Jonea  v.  Grant,  10  Paige,  348."  And  in  referring  to  the 
rule  in  Btliott  v.  Pdl,  1  Paige.  268,  and  in  stating  the  exceptional  cases  in 
which  a  decree  sfaonld  be  made,  the  chancellor  said  it  "must  befounded  upon, 
and  connected  with,  the  subject-matter  in  litigation  between  the  complainant 
and  one  or  more  of  the  defendants. "  The  rule  has  recently  been  reaffismed  in 
Snath  T.  HUtan,  2  N.  Y.  Supp.  820;  TruUtutUm  v.  Burdtck,  87  N.  Y.  40. 
In  the  case  of  Jones  v.  Grant,  10  Paige,  348,  parties  who  were  somewhat  sim- 
ilarly situated  to  property  affected  by  foreclosure  proceedings  soujfht  by  peti- 
tton  **ik>r  summary  relief,"  and  the  chancellor  again  asserted  the  rule,  and 
stated:  "No  such  decree  can  be  made,  between  co-defeodaDts,  founded  upon 
matters  not  stated  in  tbe  bill.  Kor  in  litigation  between  the  complaiinat 
and  the  defendants,  or  either  of  them.**  In  that  case  the  petition  was  dis- 
missed, "but  witbottt  loejudice  to  Uie  rights  of  tbe  petitioners  to  proceed 
either  b/  a  sutt  at  law  or  by  a  bill  In  equity  founded  upon  tbe  decree  in  this 
cause,  and  the  matters  stated  in  their  petition,  to  recover  compensation  in 
dunages."  We  think  it  proper  that  the  judgment  in  this  ease  should  be  modr 
ifled  so  as  to  contiUn  a  protective  clause  somewhat  similar  to  the  one  we  have 
just  quoted,  and  as  so  modified  the  judgment  (tf  foreclosure  should  bei^nned. 

8.  After  the  order  made  at  tbe  special  term  held  at  Borne  on  the  4th  of 
June,  the  parties  appeared  before  a  jmtice  ot  this  court  who  designated  a  suita- 
ble person  to  act  aa  referee,  and  thereafter  nn  order  as  of  tbe  term  coDUneno- 
Ing  tbe  4tb  of  Jane  was  pi'epared  and  entered ;  and  apparently,  from  the  note 
at  the  foot  of  the  order,  it  was  altered  with  the  clerk  of  Oneida  on  tbe  27th 
of  June.  1889.  The  reference  was  brought  on  for  hearing  before  the  rsfereo 
named  in  tlw  osdtx.  No  motion  was  made  to  aet  the  order  aside  until  after 
tbe  hearing  the  referee.  AVhile  that  order  stood  the  referee  was  fully  com- 
missioned bjthe  oourt  to  act  as  soch  referee.   He.  therefore  properly  ovflr* 
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rnled  the  objections  that  were  made  before  falm  in  reepect  to  his  power  tc 
termlne  the  Issue  between  the  plmntifT  and  the  appellant.  After  his  re 
was  made  upon  the  issue  which  he  was  authorized  to  hear  and  determine, 
after  his  report  was  made  in  pursuance  of  an  order  authorizing  him  to  c 
pute  the  amount  doe  as  to  the  noa-answerlng  defendants,  wblcfa  order 
made  at  the  Jefferson  special  term,  a  motion  was  made  at  the  Onondaga 
cial  term  to  confirm  the  referee's  report,  and  for  a  Judgment.  When  tlut 
tion  came  on  to  be  heard,  the  appellant  sought  to  have  the  order  of  refen 
vacated.  We  think  the  speeial  twin  pnpefly  dttiied  the  motion  to  ncatc 
order  of  reference. 

4.  As  to  the  order  granting  an  extra  allowance,  we  think  a  case  was  d 
calling  for  tlie  exercise  of  the  discretion  of  the  court,  under  section  8253  ol 
Code  of  Civil  Procedure.  The  language  of  that  section  authorizes  the  o 
**ln  its  discretion."  to  award  **ln  an  action  of  forecloeureasum  notexceei 
two  and  one-iiaU  per  centum  upon  the  sum  due,  or  claimed  to  be  due,  o 
the  mortgage,  nor  the  aggregate  sum  of  $200."  It  was  held  in  Mom  r.  j 
brouck,  13  Wkiy.  Big.  393,  (third  department,)  that  such  discretion  will 
be  reviewed  where  there  has  not  been  an  abuse  of  It.  See,  also,  Hami 
T.  BaUway  Co,^  8  N.  Y.  Supp.  546.  We  think  the  order  granting  the  e 
allowance  should  stand. 

Judgment  modified  bj  Inserting  a  clause  therein  to  the  effect  that  the  s 
sfaflll  be  "  without  prejudice  to  the  right  of  the  Cran wells  to  proceed,  eltfae 
a  suit  at  law  or  a  bill  in  equity,  to  enforce  the  agreement  set  up  In  the 
Bwer  against  Robson  and  Bulger,  or  to  recover  compensation  In  dam&g 
and,  as  so  modified,  judgment  afllrmed,  with  costs.  See  /ones  Qfon 
Faige.  851.  Orders  appraled  from  affirmed,  with  costs.  All  conour. 


FsHNO  tt  at,  9.  Hahkah  9t  aL 

(StQMWMS  Court,  Gtneral  Term,  Fifth  DepartmenL  Jun»  90, 1890.) 

Va&im— FLBAvncft  km  Proop. 

In  an  action  based  on  false  representations  by  defendants,  a  verdlot  for  pli^ 
was  set  aside  on  the  ground  that  it  was  not  sustained  by  the  aridanoe,  and  th 
der  was  affirmed  on  appeaL  On  the  second  trial  a  verdiot  was  directed  f  <w  del 
ants.  The  erldenos  waa  am  oonslstent  with  (ha  ianooeaoe  of  defsndaata  aa 
their  guilt,  Held,  that  the  direotlon  of  a  verdiot  would  not  be  distnitod  tag 
gweTaltenn. 

Exceptions  from  circuit  court.  Monroe  county. 

Action  of  replevin  by  Isaac  Fenno  and  others  against  John  W.  Han 
as  sherifiT,  and  others,  to  recover  goods  alleged  to  have  been  purcbaaec 
f^e  representations  by  the  execution  demw.  Judgment  for  defteidi 
FlaintlSs  appeal. 

Argued  before  Dwight,  P.  J.,  and  Maoohber  and  Oorlbtt.  JJ. 

Panning  dt  WUliamt,  for  plaintlfts.   Perkina  d  Hayt,  for  defendant! 

CoBLBrrr,  J.  This  is  an  action  of  replevin  commenced  in  December,  1 
The  plaintifTs  were  wholesale  dothiera  in  Boston,  Mass.  They  sold 
clothing  in  question,  of  the  value  of  about  $2,000,  to  Michael  H.  Carrol 
Rochester,  who  afterwards  made  an  assignment  to  the  defendant  Thomaj 
Groves,  with  preferences.  The  complaint  alleges  that  the  goods  were 
talned  by  the  fraud  of  Carroll.  The  assignee  did  not  answw.  and  the  ah 
justified  his  levy  by  virtue  of  an  execution  upon  a  Judgment  against  Ca 
in  fovor  of  the  firm  of  Wile,  Brickner  A  Wile.  The  action  has  been  t 
tried;  the  first,  before  Justice  Maooubbb  and  a  Jury.  A  verdict  was 
dered  for  the  plalntifFs.  The  trial  Justice  set  aside  the  verdict,  and  grai 
a  new  trial,  as  against  the  weight  of  evidence,  on  payment  of  costs,  w 
was  affirmed  on  appeal  to  this  court.   2  N.  Y.  Supp.  474.  The  defend 
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p^d  the  costs,  and  the  action  was  again  tried,  before  Justice  Ruhbet  and  a 
jury.  At  the  close  of  the  evidence  the  trial  justice  directed  a  verdict  for  the 
defendants,  and  ordered  ttie  exceptions  to  be  heard  here.  Wbeii  the  case  was 
b^ore  the  court  after  the  first  trial.  Justice  Barker,  who  delivered  the  opin- 
ion, reached  the  conclusion  that  the  evidence  required  a  submission  of  the 
case  to  the  jury,  but  states  that  a  new  trial  should  be  grnuted  because  of  an 
error  In  one  of  the  rulings  to  which  exception  was  taken.  A  majority  of 
the  court,  however,  agre^  with  the  trial  justice;  and  his  decision  was  af- 
firmed, which  involv^  a  payment  by  the  plaintiffs  of  the  costs  of  trial.  This 
was  entirely  inconsistent  witti  the  granting  of  a  new  trial  because  of  error  in 
setting  aside  the  verdict  as  ^lUnst  evidence,  or  on  exceptions.  Carroll  car- 
ried on  business  in  Main  street,  in  Rochester,  from  1880  until  he  assigned,  in 
1886.  His  trade  was  retail,  and  he  had  always  been  a  debtor  of  the  firm  of 
Wile,  Bilckner  &  Wile,  and  purchased  goods  from  them  from  time  to  time. 
Hia  Inventory  in  the  early  part  of  1886  seems  to  have  amounted  to  over 
$11,000.  He  also  owed  a  sister  upwards  of  9^00.  He  seems  to  havobeen  in 
fair  credit— able  to  purchase  all  the  goods  he  wanted  in  hla  buBlness — antll 
about  the  time  of  his  failure. 

Much  evidence  was  given  on  the  part  of  the  plaintiffs  tending  to  show,  as 
they  claim,  that  he  made  false  and  frandulent  representations  as  to  his  as- 
sets and  liabilities,  on  the  strength  of  which  they  allege  thciy  sold  him  goods 
on  credit.  The  defendant  denies  this,  and  presents  bis  version  of  his  dealings. 
All  the  witnesses  were  seen  by  the  two  trial  justices.  Each  listened  to  the 
evidence,  saw  the  witnesses,  and  had  a  good  opportunity  of  forming  correct 
conclusions.  Each,  after  all  the  evidence  had  been  given,  reached  the  conclu- 
sion that  fraud  bad  not  t>een  established.  The  justice  who  heard  the  case  the 
first  time  allowed  it  to  go  to  the  jury,  but  set  aside  the  verdict  on  the  ground 
that  the  evidence  did  not  warrant  the  verdict.  On  the  second  trial  the  trial 
Justice  refused  to  submit  the  case  to  the  jury.  A  detailed  review  of  the  evi- 
dence would  not  be  profitable  or  instructive.  An  examination  of  it.  how- 
ever, does  not  produce  the  conviction  that  either  of  the  learned  justices  feli 
into  an  error.  A  majority  of  the  court  did  not  concur  with  Justice  Bakebh 
It  is  a  familiar  rule  that,  where  fraud  Is  alleged,  it  must  tw  proved.  Jaeger 
T.  KeOey,  52  N.  T.  274;  Parker  v.  Conner,  93  N.  Y.  118;  .Steam*  v.  ffaye,  79 
N.  T,  102;  Maetitlar  v.  McKinley,  99  N.  Y.  868,  2  N.  E.  Rep.  9;  Arthur  v. 
ffrtnootd,  56  N.  Y.  400.  Where  the  evidence  is  equally  consistent  with  In 
nocence  andgnilt.  the  former  Interpretation  must  be  given.  Morris  v.  Tal 
cott,  96  N.  T.  100.  The  evidence  in  the  case  at  bar  is  certainly  quite  as  cob* 
■latent  with  Innocence  aa  guilt.  The  motion  for  a  new  trial  mnat  be  denied. 

All  concur. 


HoLLiSTBB  et  al.  V.  MoTT  «t  al. 
(Supreme  Court,  General  Term,  Fifth  Department  Janet  1S80.) 

lbOUJno*B  Lim— PBaroRKiKoi  or  Contbaot. 

A  contraetor  agreed  wltit  defendant  to  build  three  boases,  and  a  aew«r  to  oonnaot 
••eh  luntae  with  a  sewer  already  built,  for  a  stated  sum  per  house.  VstIodb  pay- 
meots  were  made,  the  houses  were  ctmipleted  snbstantialqr  as  agreed,  and  defend- 
ant took  poaiesiion,  but  the  sewers  were  not  bnilt  beoanse  It  was  found  that  a  oon- 
neotlon  oonld  not  be  made  with  the  existing  sewer,  wtilch  was  not  deep  enongh  for 
the  pnrpose.  Afterwards  this  sewer  was  deepened,  the  contractor  aUowing  $190 
tlmetOr.  He  failed,  however,  to  build  the  oonneotlog  sewers,  and  dtfendant 
eomplated  them  at  a  oost  of  $18(k  Held,  this  failure  was  not  snob  a  breaoh  of  the 
•ontraotae  would  defeat  the  contraotor's  right  to  the  balance  doe,  lass  the  sums  of 
il90  and  $180,  and  therefore  a  meohanio's  lien  for  lumber  f nmlBhed  aad  nasd  In  the 
houses  was  enf oroeable  for  the  amount  due  after  suoh  deduotlona 

ApfMAl  ftom  judgment  on  report  of  refereib 
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Action  bj  Grnoger  A.  Holllster  and  another  against  Philander  MoU 
others  to  foreclose  a  mecbanlo'a  lien.  Judgment  forplaintlfl*  from  whio 
tendant  Mott  appeals. 

Ai^gued  before  OwieHT,  P.  J.,  and  Uacombsb  and  Coblktt.  JJ. 

Jf.  M,  Waten,  for  appellants.  F.L*AJ.B.  Jhtrandt  tea  appellees. 

GoBLBiT,  J.  On  the  22d  daj  of  ApiU.  1887.  Philander  Mott  and  Job 
Hals  entei%d  into  a  written  agreement,  whereby  Hula  agreed  to  builc 
Mott  three  dwelling-houses  on  the  same  number  of  lots  oi  land  on  the  x 
side  of  CUfCord  street,  in  the  city  of  Bochester.  The  price  of  tlie  dwel 
houses,  Bnished.  was  to  be  each.  The  size.  time,  and  mode  <rf  finisl 
and  all  the  particulars,  were  set  out  in  the  agreement.  It  was  also  pro^ 
that  Huls  should  put  in  a  sewer  for  all  the  bouses,  connecting  witi 
sewer  Mott  had  built  on  the  south  side  of  Crawford  street  the  season  be 
of  the  same  size,  so  as  todrain  all  the  cellnrs  of  said  houses  with  lateral 
the  sewers.  The  laterals  for  all  the  sewers  were  to  be  bUd  under  gro 
and  run  from  the  back  end  of  each  cellar,  and  all  the  conductors  aboul 
so  arranged  as  to  convey  the  waterfrom  the  roof  to  the  laterals  at  the 
and  of  each  cellar.  It  was  afterwards  aacertained  that  the  sewer  refbrn 
as  the  one  into  which  the  sewer  agreed  to  be  built  In  the  contract  was  to 
aect  was  not  deep  enoagh  for  that  purpose.  Huls,  upon  the  request  of  J 
delayed  theconstruotlon  of  Uie  sewer  and  the  putting  in  of  the  water- w< 
la  Septonber,  1887*  Mott  agreed  with  one  Tripp  and  others  for  deepenii^ 
shallow  aewer,  and  for  its  expansion  over  the  courses  specified  in  the  cooi 
with  Huls,  so  as  to  drain  the  three  houses,  whioh  job  Tripp  was  to  coni 
within  90  days.  Hub  consented  to  this  agreement,  and  flowed  for  Its 
pletion  ^20,  that  kteing  the  sum  paid  by  Molt  to  Irii^.  After  the  coi 
tion  of  the  bouses  in  other  respects,  Uula  neglected  to  pat  in  the  la 
sewers,  which  Mott  complied  at  an  expense  of  9180.  Huls  also  negli 
to  properly  plaster  the  bouses,  and  the  expense  of  remedying  this  was 
One  of  the  chimneys  was  ulso  improper^  built.  Thte  defect  cost  tS.! 
remedy.  There  were  no  other  defects.  Mott  paid  Huls  upon  the  con 
•1,900,  and  SlSO  to  Tripp,  making  in  all  •2,020.  The  defendants  fum 
to  Huls,  after  making  the  contract,  lumber  of  the  value  of  over  C800,  ( 
used  in  the  construction  of  the  bouses,  which  was  so  used.  Ttut  aux 
lumber  remains  unpaid.  Huls  performed  extra  work  at  Mott's  reque 
the  houses  of  the  value  of  $35.  Mott  took  possession  of  the  houses  in  i 
ber.  1887,  and  on  the  lOth  of  October  of  that  year  the  plaintiffs,  who 
lumber  dealers,  filed  notice  of  lien  upon  the  premises  for  $800.  Mott 
indebted  to  iluls  upon  ttie  building  contract,  and  for  extras,  including  i 
est  to  September  21, 1889.  the  date  of  the  report,  the  amount  of  $87 
The  action  is  brought  to  foreclose  the  lien.  Issue  was  joined;  the  casi 
referred;  the  referee  found  the  above  facts  upon  sufficient  evidence; 
after  deducting  tlie  above  amounts  for  defective  construction  and  noi 
formance,  judgment  was  entered  upon  his  report,  and  the  defendant  app 
to  this  court.  Tlie  evidence  shows  that  the  plaintiffs  furnished  lumbi 
various  contracton,  and  that  payments  were  made  to  them  by  different 
sons  without  afull  account  being  kept.  The  defendants  claim  that  tlie  aa 
found  was  not  shown  to  bv  due  on  account  of  lumber  furnished  Huls. 
examination  of  the  evidence  shows  with  reasonable  certainty  that  the  an 
found  for  which  the  lien  was  filed  was  correct.  The  appellant  further 
tends  that  on  account  of  the  various  defects  and  omissions,  it  was  not  s 
for  deductions,  but  one  of  substantial  non-performance,  and  that  a  lien  < 
not  be  enforced.  The  plaintiffs  contend  tliat  there  was  a  sulutanthd  p«1 
ance;  also  that  under  cliapter  342  of  the  Laws  of  1885  it  was  not  neceaai 
prove  full  performance  of  the  contract  to  enable  them  aa  lienors  to  aai 
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the  action,  and  refers  In  support  of  his  contention  to  the  following  cases: 
Wright  V.  RoherU,  43  Hun.  418;  Zarftte  v.  McMuUm,  14  Dat^  311;  Qraf 
T.  Oimningham,  109  Y.  369,  16  N.  £.  fitjp.  551;  Van  Cli^  v.  Van  Veoh- 
ten,  1  N.  Y.  Supp.  99;  MUler  v.  Mead.  3  N.  T.  Supp.  784,  afflnned.  6N.  Y. 
Snpp.  278.  The  defects  in  the  chimney  and  plasttting  were  of  trifling  Im- 
portaaee.  Pull  ciHopensation  was  made,  and  a  recovery  ought  not  to  he  de- 
feated on  tboee  grounds.  The  9180  expense  to  complete  the  water  oonnections 
was  more  important,  but  to  some  extent  the  difficulty  over  that  question  grew 
out  of  the  shallow  sewer.  Full  allowance  was  made  by  the  referee  for  this 
expense,  and,  within  the  above  cases,  the  plaiotiflSs  as  UenOTs  should  not  be 
dflloated  on  account  of  this  omission.  There  were  no  errors  oc  the  trial  in 
matters  of  substsnoe  which  could  prejudice  tbs  ddendaat.  Xhe  JudgmMt 
must  be  afflnned.  All  eoncnr. 


Thompson  e.  McLean  «(  ol. 
CSuprtm*  Court,  General  Ttrm,  V^flh  Depaatment  Jnn*  U90^) 

1.  8AI.B— RlOHTS  OF  VBin>OB. 

Wheiv  a  sale  of  goods  Is  tor  cash,  and  after  gettlnff  pomssUm  the  Tsndea  rafusBB 
to  paf  tor  a  portloB  of  the  goods,  tlM  Tendor  nu^  maniiin  reiAsrla     ladh  partk^ 
ib  LunuTT  or  Aonrr  roa  TcttT. 

One  wbo  mnnigf  ally  takes  pr^erty  as  Uie  sgnt  of  anetber  Is  liable  tbsnlbr. 

Appeal  from  drcalt  court,  Wyoming  county. 

AoHon  by  Charles  D.  Thompson  against  Alexander  B.  MoTtwiii  and  oUieiB. 
Jodgment  wis  given  for  plaintiCT,  and  defendants  appeal. 

Argued  before  DwiaHT,  P.  J.,  and  Maoombbk  and  Ooklett,  JJ. 

FannUv  «ft  WUliamt,  for  appellants.  M.  A  M,  BarOtU,  te  m- 
^Bdent. 

CoRLBTT,  J.  In  February,  1889,  William  W.  Durfee  and  the  defendant 
Alexander  E.  McLean  were  engaged  in  buying  a|>ples  for  the  defendant, 
Henry  B.  Slade,  a  fruit-dealer  in  the  city  of  Booliester.  On  the  27th  day  cl 
that  nwrnth,  Durfee  made  a  contract,  in  behalf  of  the  defendant  Slade,  for  the 
parcfaaaa  of  a  quantity  of  apples.  The  plaintiff's  oontentien  was  tbat  hs  sold 
all  liis  apples  for  61.25  per  barrel.  The  defendants  claim  that  they  bought 
Anit  quality  of  apples,  only,  for  that  price,  and  that  no  price  was  agreed  upon 
for  aeoond-cJass  fruit,  wliich  amounted  to  from  40  to  50  barrels.  In  March 
the  apples  were  delivered  at  the  Erie  depot  at  Dale,  in  Wyoming  county.  The 
defendant  paid  6312.50  for  250  barrels  at  the  alleged  coutract  pi-ica  for  flrst- 
dass  apples.  This  left  between  40  and  50  barrels  cbiimed  to  be  second  class. 
The  dctfendante  refused  to  take  these,  and  pay  tbe  price  claimed  by  the  plain- 
tiff. He  Insisted  upon  tbe  full  price  for  all  apples,  and  refused  to  allow  ai^ 
ot  them  to  be  shipped  until  full  payment.  The  d^endanta  refused,  and  the 
ptaintlfl  brought  replevin.  Issue  was  joined,  and  the  action  was  tiled  In  Sep- 
tember, 1889,  at  a  circuit  in  Warsaw,  before  the  court  and  a  jury.  TIw  trial 
resulted  in  a  verdict  for  tbe  plaintilL  The  defendants  made  a  motion  for  a 
new  trial,  which  was  denied.  Judgment  was  entered,  and  the  defendants 
appealed  to  this  court  The  plaintiff's  evidence  tended  tu  show  the  purchase 
«a  the  terms  alleged  by  him,  while  the  defendants'  evidence  tended  to  estab- 
lish tbe  reverse.  The  jury  found  for  the  phiintiff,  theamoant  of  the  reooTorj 
being  limited  to  the  apples  not  paid  for. 

It  is  a  familiar  rule  tbat,  where  tbe  sale  is  for  cash,  the  vendor  has  a  right 
to  tbe  possession  until  payment.  Otbom  v.  QanUt  60  N.  Y.  541 ;  Rnasell  v. 
IfieoUt  8  Wend.  112.  A  person  wrongfully  taking  property  Is  liable,  although 
he  acts  as  qgent  for  another.  Latimer  v.  Wheeigft  3  Ablo.  Dec.  42;  Judtmn 
T.  Cooh,  11  Barb.  645.  No  axoeptlona  were  iaktax  on  the  trial  requiring  com- 
meat.  The  evidence  was  sufficient  to  submit  the  case  to  the  Jury.  No  errors 
were  committed  lequirlng  a  new  MaL  Jadgmsnt  and  order  must  be  affirmed. 

All  oODOur. 
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DuMH  V.  Hunt. 
(Bupreme  Court,  Omeral  Term,  Fifth  Department.  Jume  90, 1800.) 

In  an  action  by  a  vendor  affaiost  the  vendee  for  refusal  to  take  goods  In  no 
■DOB  wlUi  tba  oontraofc  of  aaie,  a  flndlng  br  the  referee  that,  by  reason  of  the 
nra  of  defendant  to  take  oartun  goods,  pbuntUt  waa  damaged  m  a  oartalo  bdiq 
not  be  objeoted  to  on  q>peal  on  the  ground  that  It  falls  to  atata  the  facts,  v 
no  case  Is  made,  and  the  evidenoe  la  not  brought  np. 

Appeal  from  judgment  on  report  of  referee. 

Action  hj  Thomas  B,  Dunn  against  John  K  Hunt.   Judgment  waa  g 
for  plaintiff*  and  defendant  appeals. 
Argued  before  Dwioht.  P.  J.,  and  Macomber  and  Gorlbtt,  JJ. 
ffeorge  B.  Warner,  for  appellant.   R.  E.  White,  for  respundent. 

CoBLETT,  J.  On  the  1st  day  of  February,  1884,  an  agreement  In  wr 
waa  entered  into  between  the  plaintiff  and  £.  H.  Dickenson  &  Co.,  com^ 
of  one  Dickenson  and  John  K.  Hunt.  The  material  parts  of  the  agreei 
arfl  to  the  effect  that  Dtmn  should  manufacture  and  deliver  Glube  I 
age  Dyes  at  $4.75  per  package,  provided  the  cost  did  not  exceed  that  i 
also,  that  if  be  could  manufacture  and  deliver  at  less  cost  than  $4.75,  rec 
ing  hia  own  services  at  $20  per  week,  he  would  do  80»and  that  his  statei 
of  the  cost  sbould  be  conclusive  upon  the  other  party.  The  agreement  w; 
last  five  years,  and  the  appellants  were  to  take  from  Dunn  during  the 
two  years  100  gross  packages  per  month  on  the  average;  after  that,  du 
the  term,  166  packages  per  month:  and,  in  addition  to  the  groes  sum  a 
stated*  pay  25  cents  on  every  gross  package.  Tiie  $4.75  should  be  paid  a 
end  of  every  month,  and  the  other  25  cents  additional  at  the  end  of  e 
three  months.  The  action  was  commenced  in  February,  1886.  The  i 
plaint  contained  three  counts.  The  first  was  to  recover  for  packages  d 
ered  under  the  agreement;  the  second  was  to  the  effect  that  the  defend 
refused  to  receive  the  100  packages  per  month,  and  that  the  number  no 
ceived  during  the  two  years  was  978  packages  and  a  fraction,  for  wbi<^ 
plaintiff  sought  to  recover  damages  to  the  amount  of  $1,500;  the  third  wi 
recover  damages  for  refusing  to  employ  the  plaintiff  to  prepare  samples, 
answer  put  in  issue  the  material  allegations  of  the  complaint,  and  the  o 
was  referred.  In  May.  1889,  the  referee  reported  In  favor  of  the  plaintll 
$760.40.  upon  which  judgment  waa  entered,  and  the  defendant  appeale 
this  court.  The  referee  found  that  the  defendant  had  overpaid  on  accoui 
dyes  delivered  the  sum  of  $332.23.  He  also  found  "that,  by  reason  oi 
fidlure  and  neglect  of  the  defendants  to  order  and  take  said  978  76-144  | 
packages  of  said  dyes,  the  plaintiff  was  damaged  in  thesum  of  $1,092.69;" 
found,  as  conclusion  of  law,  "that  the  plaintiff  Is  entitled  toi^cover  from 
defendant,  to  be  collected  out  of  the  joint  property  of  both  defendants  anc 
separate  property  of  the  defendant  Hunt,  the  sum  of  $760.40."  Hunt 
the  only  defendant  personally  served.  The  amount  for  which  judgment 
ordered  was  the  sum  found  for  damages,  less  the  amount  overpaid.  Thi 
fendant  excepted  to  the  tbird  flndlng  of  fact  above  quoted,  and  atata 
a  reason  for  the  exception,  "that  the  same  is  not  a  finding  of  fact,  aa  no  i 
are  stated  therein,  and  that  the  same  is  an  opinion  or  conclusion."  The 
fendant  also  excepted  to  the  third  conclusion  of  law,  which  Is  as  folli 
"That  the  defendant.  Hunt,  is  not  entitled  to  recover  any  sum  what 
■gainst  the  plaintiff  upon  the  cause  of  action  setup  in  his  answer  as  a  coui 
claim."  The  defendant  also  excepted  to  the  fourth  conclusion  of  law  a1 
quoted,  and,  after  the  exception,  states  various  reasons  for  it. 

No  case  was  made,  so  it  comes  Iwfore  this  court  on  the  referee's  flndl 
and  the  exceptions  thereto.  It  will  be  noticed  that  the  only  questions  b« 
thia  court  are  upon  the  findings  of  tact  above  quoted,  and  the  condiiaia 
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law  awarding  to  the  plaintlfF  the  amount  for  which  judgment  was  entered. 
No  errors  appear  upon  the  record.  The  referee  distiDctly  flnda  the  amount 
of  damages  sustained  hj  the  plaintiff  by  reaaon  ol  the  defendant's  default. 
The  appellant  inaista  that  the  Bndlng  ia  defective  because  it  fails  to  state  the 
tacts.  The  evidence  upoA  which  the  finding  is  based  occurred  on  the  trial, 
and,  if  the  appellant  believed  the  proof  was  not  sufficient  to  warrant  this  find- 
ing, be  ahould  have  prepared  a  case.  Then  the  merits  of  his  contention  could 
be  considered.  As  it  ia,  it  must  l>e  assumed  that  there  was  evidence  to  sus- 
tain the  referee's  findings.  The  conclusion  baaed  upon  it  was  the  legal  re- 
sult. The  learned  oounwl  for  the  appellant  cites  numerous  authorities  to 
show  the  true  rule  of  damages.  The  difficulty  with  hia  position  is  that  the 
record  shows  no  errors.  Tbe  appellant's  argument  ia  seemingly  based  upon 
tiie  opinion  of  the  referee;  but  it  is  not  a  part  of  the  record,  and  ia  not  before 
tbe  court.  Van  Ttuad  v.  Wood,  76  N.  Y.  614;  V«rplanohv.  Member,  74  K. 
T.  630,  But  an  examination  of  the  opinion  of  the  learned  referee  fails  to  dis- 
eloM  any  arron.   The  Judgment  must  be  affirmed.  AUcoooor. 


Bbgekb  o.  Nbw  Tobk.  L.  £.  &  W.  B.  Co. 
(StcpraiM  Court.  Qmurat  Trnm,  S%JVi  Department  June  90,  UOOl) 

L  PXUMn— AMBinnam. 

A  oomplaint  aUeaed  that  pUdntUTB  cattle  strayed  Qpoo  defendantfanOroad  track 
withont  plalQtilTB  nnlt,  ana  that,  through  the  negliKence  of  defendant's  senranta 
In  manafflnff  a  train,  tbe  cattle  were  killed  or  Injured.  Held,  that  an  ameodment 
to  the  effect  tliat  the  cattle  strayed  upon  the  track  through  the  failure  of  defendant 
to  wiytn^ft  a  proper  fence,  as  reqairad  by  statnte,  did  not  change  the  omse  of  m> 
tion,  th*  aetton  being  stlU  baaed  on  n^Ugenoe,  as  before. 

1  Bum— AuowAHoa  wnaout  Tbrkb. 

Where  an  amlloatlon  to  amend  la  made  befbra  the  trlaL  and  defendant  la  nd 
■orprioad  or  muled,  It  la  proper  to  grant  the  amendment  wltbont  Importng  tetma. 

Appeal  from  a  Jadgment  on  report  of  referee^ 

Action  hf  James  Becker  against  the  New  York,  Lake  Erie  A  Western  Ball- 
nad  Company.  There  was  a  Judgment  for  plaintiff,  and  defmdant  appeals. 
Argued  tnfore  Dwionr,  P.  J.,  and  Maoombsr  and  Ooblbtt,  JJ. 
Qwrg»  F.  BroumM^  for  appellant.   Ohed  Bdatm,  lot  respondent. 

Corlbtt,  J.  This  action  was  brought  in  July,  1884,  for  killing  and  in- 
uring tbe  plaintiff's  cattle.  Issue  whs  joined,  and  the  action  was  referred, 
n  February,  1886,  the  referee  reported  in  favor  of  the  plaintiff.  Judgmoit 
was  entered,  and  the  defendant  appealed  to  this  court.  The  original  oom- 
plaint alleged,  tn  substance,  that  Uie  defendant  was  a  railroad  curporatimi, 
and  the  plaintiff  the  owner  <rf  four  cowa,  of  the  value  of  $200;  that  thc^ 
casually  strayed  in  and  upon  the  track  of  defendant;  and  that  the  defendant, 
hy  its  Bervants  and  agents,  so  carelessly  run  and  managed  its  ears  and  Iocih 
mottTe  that  tfaty  ran  against  the  cows,  and  killed  two  of  them,  and  injured 
two  oUiers.  Tbe  answer  admitted  tbe  c-orporation,  and  denied  the  other  ma- 
terial allegations  In  tbe  complaint.  At  the  oommenoement  of  the  trial  before 
the  referee  the  plaintifl  asked  to  amend  hia  complaint  by  alleging  that  the 
cattle  Btrayed  upon  the  premises  through  a  fence  wbioh  the  defendant  was 
bound  to  maintain,  and  that  four  cattle  were  killed  Instead  of  two,  and  three 
injured.  Tbe  referee  reserved  bis  decision  on  the  qaestion  of  the  amendment. 
No  objection  was  made  or  exception  taken  by  the  defendant's  counsel  to  the 
reservation.  At  the  close  of  tbe  evidenoe,  plaintiff's  i»unsd  renewed  bis 
applic^on  to  amend,  which  was  granted.  Tbe  referee  found.  In  substance* 
that  in  April,.  1882.  four  eows  and  three  heifers,  the  property  of  tbe  plaintiff, 
strayed  uixm  the  defendant'a  track  for  want  of  a  fence,  and  that  while  there 
four  of  them  were  klUed  and  tliree  Injured  by  a  passoiger  train  on  tbe  de- 
fendant's road:  that  the  value  of  the  cowa  killed  waa  $U0.  and  tlu  damage 
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to  those  injared  S55.  The  referee  further  found  tliat  there  was  noneglfge 
on  the  pnrt  of  the  agents  and  servants  of  the  defendant  tn  running  the  k 
mottTe  or  the  management  of  the  train  which  killed  and  Injured  the  cat 
that  tiie  defendant's  only  negligence  was  In  fHlUng  to  maintain  fences  by 
ddes  of  its  track  by  reason  of  which  the  plaintiff's  cattle  strayed  upon 
track  and  were  killed  and  injured.   Judgment  was  entered  for  the  plaint 

The  substantial  oontention  on  the  part  of  the  defendant  on  the  trial  i 
that  the  amendmftnt  allowed  by  the  referee  changed  the  plaintiff*!  cause 
action,  and  that  the  referee  had  no  power  to  grant  it  on  the  trial;  the  defe 
ant  claiming  that,  as  the  referee  found  no  negligence  en  the  part  of  the  a 
pany  or  Its  servants  in  running  the  train  which  killed  and  injured  the  cat 
a  recovery  based  upon  its  omission  to  keep  up  the  fences  was  not  ne; 
gence  on  ^fr  part  of  the  company,  but  a  violation  of  adnty  imposed  by  si 
ute,  and  that  there  coald  be  no  recovery  for  a  breach  of  the  statutory  a 
OMHid  under  a  complaint  which  alleged  spedfle  acts  of  negligence  fei 
against  the  plaintiff  by  the  referee.  Prt^r  exceptions  were  tidiea  by 
defendant  to  present  the  questions  raised.  The  evidence  supported  the  i 
eree's  finding  of  the  killing  and  injuring  of  the  cattle  being  caused  by 
defendant's  omission  to  maintain  proper  fences.  It  is  provided  by  the  g 
eral  railiuad  act  that  '*every  corporation  formed  under  this  ad)  ainll  ei 
and  maintain  fences  on  the  sides  of  their  road,  of  the  height  and  strengU 
a  dlTlslon  fence  required  by  law,  with  openings  or  gates  or  bars  therein,  i 
fiirm  crossings  of  the  road  for  the  use  of  the  proprietors  of  lands  adjoin 
such  railroads."  Laws  1850,  c  140.  S  44.  In  Cortoin  v.  Railroad  Co., 
Y.  42,  it  was  held  that  where  a  railroad  corporation  ueglecta  to  malnl 
fences  as  required  by  law,  and  cattle  get  upon  the  track  and  are  injured 
Us  engines  or  cars,  the  corporation  is  liable  to  the  owner  In  damages,  althoi 
he  is  not  an  adjoining  proprietor,  and  it  does  not  appear  wb^ce  the  at 
came  upon  the  road.  Judge  Denio,  in  delivering  one  of  the  opinions,  sti 
that  the  statute  imposes  a  public  duty  upon  railroad  corporations,  for  a  vii 
tlon  of  which  they  are  subject  to  indictment,  whether  individual  interests 
affected  ornot  Under  this  statute,  as  between  the  company  and  adjoin 
proprietors,  there  was  an  implied  contract  on  the  part  of  the  companj 
maintain  the  fences,  gates,  Imrs,  and  crossings  required  by  stfttute,  bu 
broader  duty  was  Imposed  for  other  reasons  to  do  the  things  required, 
neglect  or  omission  to  perform  would  involve  breach  of  duty  and  negllgei 
The  doctrine  of  this  case  was  reaffirmed  in  Bradley  v.  Railroad  Co,,  34 
T.  427,  and  Rhodes  v.  Hailroad  Co.,  b  Hun.  344.  It  has  been  held  in  I 
department  that  a  plaintiff  can  recover  for  injuries  to  cattle  on  a  milr 
track  for  wnnt  of  fences,  although  there  was  no  negligence  in  the  manne 
running  or  operating  the  train.  All  thecases  areto  thesame  effect.  See  6 
"ham  T.  Pretident,  etc,,  46  Hun,  886.  where  It  was  also  held  that  a  peison 
corporation  that  violates  an  express  statute  is  guilty  of  n^iigenoe. 
Sungerford  v.  Railroad  Co.,  Id.  339,  it  was  stated  and  assumed  l^tiie  co 
that  an  action  to  recover  damages  from  a  railroad  company  by  reason  of 
omission  to  maintain  fences  is  based  upon  n^llgence.  The  courts  have 
ways  proceeded  upon  that  assumption.  Theobligatlon  to  ring  bells  and  b! 
whistles  was  created  and  imposed  by  statute,  and  the  couits  have  nnlfm 
held  that  an  omission  to  perform  these  duties  was  admissible  as  eridenot 
negligence.  There  can  benosnbstantialdlstinctionbetweennegligenceba 
apon  an  omission  to  perform  a  statutoiy  duty  and  negligence  from  ot 
«USM.  In  Van  Maden  v.  Railroad  Co.,  8  N.  Y.  8upp.  914.  it  was  held  t 
a  statute  might  be  proved  upon  the  question  of  negligence,  though  not  pleac 
Artihsr  t.  RaUroad  Co,,  106  K.  T.  689,  IS  N.  E.  Bep.  318. 

The  original  eompliiint  oba^^,  among  other  tilings,  that  the  plainti 
cattle  striked  apon  the  defendant's  track  without  his  fault.  The  amendm 
was  only  on  ampliflcation  In  alleging  that  it  was  the  d^bndsnt's  fanll 
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omitting  to  construct  proper  fences.  The  am^ndnent  !d  bo  wa^  InTolred  a 
new  or  dlBtinct  cause  of  action.  Before  the  amendment  the  complaint  waa 
for  negligence.  It  was  no  less  ao  afterwards.  The  act  was  the  same,  not  a 
distinct  or  diftereot  on&  The  amendment  onlj  enlarged  the  original  allega- 
tion on  the  same  subject.  The  applicfdlon  to  amend  was  made  before  the 
trial  commenced.  The  defendHnt,  therefore,  bad  full  notice  of  the  plalntifTs 
intention,  and  it  could  not  have  been  misled.  The  learned  referee  finds,  in 
subatance,  tbat  there  was  no  evidence  of  any  surprise  or  misleading,  and  he 
was  riglit  In  n<A  impesing  terms.  i^tionsgJjd,  MO.  CodeCtTllFroo.  When 
cattle  are  upon  the  track  by  the  teult  of  the  company,  a  killing  or  Injuring 
by  tbe  train  imposes  a  liability  withoat  regard  to  the  care  t>r  prudence  with 
which  it  is  operated.  The  flndinga  of  tbe  referee,  therefore,  on  this  branch 
of  the  case  simply  negative  negligence  hi  operating  the  train.  But  he  does 
not  find  that  any  degree  of  skill  or  care  in  operating  would  relieve  tbe  com* 
pany  fnxn  negligence  in  omitting  to  mnintain  proper  fences.  If  In  this  re- 
spect the  statute  bad  been  complied  with,  the  defendant  would  not  be  liable 
unless  tbe  train  was  improperly  managed  or  operated.  But  the  companyhad 
uorigbt  to  run  tralneat  all  upon  tbe  track  which  would  injure  or  destroy 
pnH>erty  rightfully  there  in  favor  of  the  owner,  but  wrongfully  and  negli- 
gently there  aa  a^^nst  the  company.  It  need  not  be  said  that  the  defendant 
waa  not  misled  by  the  amendment  increasing  the  n  amber  of  cattle  killed  or 
injured.  Smith  v.  RaUroad  Co.,  85  N.  H.  856,  Is  in  its  essential  featarss 
similar  to  the  one  bar,  is  In  harmony  with  tbe  cases  above  cited»  and  de- 
daivfl  of  thii  «m«»  The  judgment  mnat  be  afBrmed.  All  eonoor. 


LaisEa  V.  RosMAir. 
(Aiprems  Cotsr^  0«n«ral  Term,  V^fth  DspartmaiK.  Jane  SO,  ISNi.) 

AmaoHmnr— yAOATnra. 

An  affidavit  for  attaolUDUit,  after  averrlag  the  indebtedsflsa  of  defendant  to 

glalotiir,  stated  that  afflsat  had  learned  from  a  neighbor  of  dafeudaot  that  the  lat- 
}r  bad  taken  a  cwnslderable  portion  of  tbe  goods  from  bla  store,  and  packed  them 
for  ablpmeot,  and  tbat  they  were  not  sbipped  in  defendant's  name;  that  on  tha 
aaine  day  several  jndgmenta  were  entered  apalnat  defendant,  aome  of  them  being 
in  favor  of  relatives;  that  the  sheriff  had  informed  affiant  that  defendant  reqnested 
blm  to  sell  his  proper^  under  auob  judgmeota  wltbont  delay :  and  tbat  defendant 
liad  refused  to  give  affiant  any  information  aa  to  his  affairs.  The  affidavit  farther 
■Ueged,  upon  information  and  belief  that  the  said  judgments  were  not  based  upon 
any  indeMedneas,  but  were  prooared  to  be  rendered  for  the  jpnrpoae  of  defnmd- 
ing  oredltors.  Held,  tbat  aa  attaehment  granted  on  snob  affidavit  would  net  be 
Tacated,  In  the  absence  of  conater^ffldavlta  of  defandant. 

Appeal  fiom  special  term,  Monroe  county. 

Action  by  Fred  ILLoescr  against  HanisBosman.  Defendant  appcalifnm 
on  order  dntying  a  motion  to  vaoate  an  attachment. 
Argued  before  Bvight*  F.  J.,  and  Uacohhbb  and  Coblvit,  JJ. 
LewU  MarahaU,  for  a^elhuit.   WtU  <fi  Oojf,  for  respondent. 

CoBLBTT,  J.  In  September,  1889,  the  {daintlfT  was  a  merchant  in  Boctaestei 
engaged  mainly  tn  sfdling  clothing.  Tbe  defendant  was  a  retail  dealer  in 
cIoUiTnff  at  LowviUe,  in  Lewia  oonnty.  About  tbo  4tta  day  of  that  month  the 
plidatiJK  sold  a  bill  of  goods  to  the  defendant  of  the  amount  of  •428.88,  which 
remalna  anpaid.  About  the  4th  day  of  January,  1890,  the  plaintiff  eom- 
mmccd  thia  acUon,  and  upon  hia  affidavit,  and  tbat  of  Monls  Wolff,  obtained 
■n  attaebment  at  ebamben  tnm  a  Justice  of  this  coart.  On  the  24th  day  ctf 
FelNTuary  a  motion  to  vacate  the  ottaohment  baaed  on  the  original  papers  was 
mado  at  apeeta)  torm,  ai^  denied.  From  tbe  order  entered  ttie  denndsnt  ap- 
pealed. The  plaintiff*a  aOMUiTit  atated.  In  aubetaiice,  tbe  amount  of  the  blU 
of  goods  8(dd,  referring  to  tbe  items  which  ^peor  In  drtaU  in  the  ease,  and 
tbat  •428.88  and  Interest  was  thai  doe  tbe  plaintift  over  and  above  all  coan< 
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ter-clalms  and  set-offs  known  to  him.  The  affidavit  of  Morris  Wolff  showi 
that  he  lived  in  Bocbester,  and  was  employed  as  a  salesman  for  the  plaint! 
that  he  took  the  order  for  the  bill  of  goods,  and  that  they  were  delivered 
and  received  by  the  defendant  at  his  store  in  Lowville;  that  about  the  31 
day  of  December,  1889,  a  considerable  part  of  the  goods  of  the  defenda: 
were  taken  from  the  store,  packed  by  him  in  cases  ready  for  shipmeot,  b 
were  not  shipped  in  his  name.  These  facts  the  affiant  learned  from  one  J 
C.  Burdick,  who  Uved  at  Lowville,  and  had  a  place  of  bostness  near  tliat 
tbe  defendant;  that  after  the  removal  of  the  goods,  and  on  thesameday,  thr 
Judgments  were  entered  against  the  defendant, — one  in  favorof  Bumdie  Bo 
man  for  ftl,806.28;  and  anottier  in  favor  of  Moses  Bosman,  both  brothers 
the  defendant;  one  in  favor  Sarah  Schimburg  for  9209,  alleged  tobeforgooi 
purchased  by  the  defendant  from  her ;  and  another  in  favor  of  the  First  Nat  ion 
Bank  of  Lowville  for  9442.88,  which  was  entered  on  the  2d  day  of  Januar 
1890;  that  executions  were  immediately  issued  on  these  judgments  upi 
which  the  defendant's  goods  were  levied,  except  those  previously  boxed ;  tli 
the  sheriff  informed  tbe  deponent  that  the  defendant  requested  him  to  sell  tl 
goods  so  levied  upon  without  delay,  which  he  declined  to  do;  that  on  the  '. 
day  of  June  t)ie  affiant  had  a  conversation  witb  tbe  defendant  at  LowviU 
and  requested  him  to  inform  him  about  liis  indebtedness;  ttiat  the  defenda 
refused  to  do  so,  or  imjjart  any  information  on  that  subject,  or  about  bis  boo 
or  accoants;  that  he  refused  to  confess  a  judgment  in  favor  of  the  plainti 
and  informed  him  that  a  proposition  for  settlement  would  be  made  by  t 
brother  Sumdle  within  about  four  weeks,  when  Iniainess  would  be  commenc 
in  that  brother's  name.  He  further  stated  chat  tbe  reiison  why  judgmec 
were  entered  was  that  certain  creditors  were  preBsing  for  payment,  and 
thought  it  best  that  bis  brothers  and  cousin  should  have  their  claims  pa 
first.  He  also  stated  tbat  the  sheriff  was  in  fault  for  not  selling  the  goods  • 
the  6th  day  of  January,  as  he  had  promised.  The  affidavit  furtlier  shows  th 
the  affiant  had  used  every  effort  to  adjust  and  arrange  the  plaintiff'sclaim  wil 
out  success,  and  that  the  goods  levied  upon  were  not  of  greater  value  than  t 
executions.  The  affiant  also  stated  various  matters  upon  information  ai 
belief,  to  the  effect  that  the  matters  above  stated  were  engaged  in  for  tbe  pi 
pose  of  defrauding  creditors;  that  the  judgments  were  not  based  upon  ai 
indebtedness;  that  prior  to  tbe  above  arrangement  the  defendant  seemed  to 
doing  a  prosperous  business;  that  affiant  so  believed,  and  that  all  tbe  at 
rouudings,  including  the  observation  of  those  acquainted,  tended  so  to  aho' 
in  short,  that  tbe  whole  scheme  was  gotten  up  to  cheat  and  defraud  creditm 
He  states  the  sources  of  bis  information  to  be  the  defendant,  the  sheriff 
Lewis  county.  L.  G.  Burdick,  and  other  neighbors  of  the  defendant,  who 
names  were  unknown  to  deponent.  Tlie  defendant  made  no  aflMavit  to  si 
tain  his  motion  to  vacate  the  attacliment,  but  based  bla  apidication  on  t 
papers  upon  wbicli  It  was  granted.  AU  the  matters  in  reference  to  which  t 
affidavits  speak  were  peculiarly  within  the  knowledge  of  the  defendant.  E 
conversation  with  Wolff;  the  active  Interest  he  took  in  preferring  his  re 
Uves,  assuming  he  owed  them;  bis  refusal  to  secure  the  plaintiff  or  give  h1 
any  satisfactory  assurances  or  information ;  his  packing  goods  in  boxes  ai 
concealment  in  reference  to  thun, — In  connection  with  various  other  drcui 
stances  above  Tetemi  to, — strongly  tend  to  show  that  the  whole  sebei 
was  for  the  purpose  of  defrauding  creditors.  In  White  v.  BeitAert, 
Wkly.  Dig.  286,  it  was  held  that  an  affidavit  made  by  one  partner  of  a  fli 
stating  the  amount  due,  And  by  the  other  Uiat  the  defendant's  stock  has  d 
creased  at  a  more  rapid  rate  thim  could  be  accounted  for  by  bla  l^iUmi 
business,  were  sufficient  to  uphold  an  attachment.  In  the  absence  of  opposii 
affidavits  im  the  part  of  the  defendant.  The  facts  stated  In  the  affidavits 
the  case  at  bar  are  much  stronger  tlian  tliose  appearing  In  that  case. 
Franka  t.  Bay,  20  Wkly.  Dig.  419,  it  was  held  tbat.  where  there  w 
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■o  denial  or  explauitiOD  on  the  part  of  the  defendant,  all  legitimate  de- 
du(Akuis  and  inferences  should  be  indulged  in  to  uphold  the  attacbiopnt.  It 
cannot  be  urged  with  force,  or  even  plausibility,  that  the  various  matters 
stated  In  the  affidavits  do  not  require  the  defendant  to  explain.  In  connec- 
tion with  other  matters,  statements  resting  upon  information  and  belief  must 
be  taken  into  consideration.  Suell  v.  Van  Camp,  8  N.  Y.  Supp.  207.  No 
reason  is  percel?ed  why  uncontradicted  affidavlta  upon  which  an  attachment 
is  granted  should  not  be  construed  wiUi  reasonable  Uberalitf .  The  order  must 
be  affirmed.  All  concur. 


GoLB  0.  Fall  Bboox  Goal  Go. 
f  Supreme  Oburt,  Oenerat  Term,  Sifth  Dvportment  Jon*  90,  UBOl) 

L  Raw  Trial— BuaPBiftB. 

In  an  action  hj  a  brakeman  for  personal  Injuries  sustained  by  bis  beiog  oroshed 
between  two  oars,  from  ooe  of  which  plaiDtitt  alleged  that  the  bumper  was  gone, 
^whlch  was  denied  by  defendant. — a  new  trial  wiU  not  be  granted  defendant  on  the 
gionnd  of  surprise  because  plaintiff  apneas  evidenoe  to  show  that  be  was  oom- 
preased  wltbin  a  spaoe  of  six  Inches,  and  that  his  Injnriesare  permanent  and  tnoor- 
able;  as  such  evidenoe  Is  within  the  issues  of  the  ease,  and  oaonot  be  regarded 
as  a  surprise. 

1  SaHB— NaWLT-DlSOOVERHD  Btidbnob. 

Affldavits  by  physicians  that  plaintiff  ooutd  not  possibly  have  lived  bad  he  been 
squeesed  within  a  space  of  six  Inches,  and  affldavits  that  plaintiff  bad  developed  latft 
ao  able-bodied  man  slooe  tbe  trial,  are  merely  oomulaUve  evidenoe,  and  are  not 
sufficient  basis  for  the  granting  of  a  new  trial. 

Appeal  from  circuit  court.  Corning  county. 

Action  for  personal  injuriefi  by  a  brakeman  against  tbe  Fall  Brodc  Goal 
Company.   Verdict  and  judgment  for  plaintiflF.   Defendant  appeals. 
Argued  before  Bwiohx.  P.  J.,  and  Maooubeb  and  Corlett,  JJ. 
ffoorM  X.  Bmitht  tot  appellant.  Jaoob  BtAtoatth  for  respondent. 

Corlett,  J.  The  plaintiff  was  employed  as  a  brakeman  on  the  defendant's 
road,  a  corpomtion  organized  under  the  laws  of  the  state  of  Pennsylvania. 
On  ttie  night  of  tbe  9tli  of  November,  1887,  while  engaged  in  coupling  cars, 
be  received  severe  Injuries,  which  he  claimed  crusb^  his  hip  bones  and  pel- 
vis, injured  his  spine,  and  inflicted  other  bruises.  The  plaintiff's  contention 
was  that  the  defendant's  negligence  consisted  In  the  want  of  a  bumper  on  the 
ear  he  was  directed  to  couple  to  tbe  engine  atter  dark.  The  material  aflegar 
tions  as  to  negligence,  and  tbe  extent  of  tbe  injuries,  were  put  in  issue  by  the 
answer.  The  trial  was  had  In  Corning  in  April,  11189.  before  the  court  and 
a  jury.  It  resulted  In  a  verdict  of  $8,000  for  the  plaintiff.  A  motion  for  a 
new  trial  was  made  before  the  trial  justice  upon  the  ground  of  suiprise  and 
ttewly.discovered  evidence,  which  was  denied.  Application  for  a  new  trial 
was  also  made  on  a  case  and  exceptions,  which  was  denied.  Judgment  was 
entered  on  the  verdict,  and  the  defendant  appealed  tu  this  court.  The  ma- 
terial controversy  as  to  the  plaintiff's  right  to  recover  was  narrowed  down  to 
the  question  as  to  whether  tbe  bumper  was  on  the  car  which  the  plaintiff 
coupled  to  tbe  engine.  The  plaintiff's  evidence  tended  to  show  that  It  was 
broken  off,  was  an  old  break  of  sufficiently  long  duration  to  charge  the  de- 
fendant with  knowledge  of  its  existence,  and  that  at  the  time  he  was  directed 
to  make  tbe  coupling  he  was  Ignorant  of  the  defect,  and  proceeded  in  the 
discharge  of  bis  duties  upon  the  assumption  that  t)ie  bumper  was  all  right, 
and  the  car  In  good  condition ;  and  that  by  the  negligence  of  the  defendant  in 
the  particulars  above  stated,  although  he  exercised  proper  care  and  diligence 
on  his  part,  he  received  the  injuries  for  which  the  verdict  was  rendered.  The 
defendant's  evidence  tended  to  show  that  the  car  was  In  good  condition,  the 
bumper  on,  and  that  the  injuries  were  not  caused  by  the  negligence  ot  the  de- 
fendant, but  by  want  of  care  and  prudenoe  on  the  part  of  the  plaintiff.  Tb» 
v.lOw.Y.s.no.S — 27 
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defendant  iUbo  controrerted  the  extent  Ot  tiie  plalntllTB  Injurfeflt  but  si 
no  witnesset  on  that  branefa  of  the  case.  The  charge  of  the  trial  justice 
in  all  reapecli  as  fa-mable  to  the  defendant  aa  ft  had  a  tight  toclalin.  and 
'jnrj  found  In  tsrot  of  the  plaintiffs  contention,  asBesiIng  thedami^ies  al 
sum  above  stated. 

There  Is  no  serious  oontroTersy  upon  Uiis  appeal  as  to  the  suffldency  ol 
eridence  to  warrant  the  verdict,  or  the  correctness  of  the  charge;  nor 
plain  that  any  exceptions  were  taken  Inyolving  error.  The  real  controv 
Is  whether  a  new  trial  should  be  granted  because  of  surprise  and  newlj 
covered  evidence.  On  the  trial  the  plajntlflr*8  evidence  tended  to  show 
the  parts  injured  were  crushed  within  a  space  of  6  Inches,  while  the  def 
ant's  evidence  tended  to  show  timt  there  was  a  space  or  opening  of  12  inc 
The  plaintiff's  evidence  also  tended  to  show  that  his  Injuries  were  of  a 
manent  and  Incurable  nature,  and  thnt  his  future  life  would  be  one  of  an 
Ing  and  comparative  usel'-ssness.  The  defendant's  evidence  on  the  qaeij 
as  to  the  extent  of  the  Injuries  was  confined  to  the  light  thrown  on  the' 
ject  by  the  cross<exami nation  of  the  plaintiff's  witnesses.  The  bnmpe 
question  was  upon  a  gondola  car  at  the  rear  end  of  the  engine-tank,  when 
plaintiff  was  crushed.  The  plaintiff  was  a  large  man,  his  dimensions  1 
hip  to  hip  being  about  16  or  17  inches,  and  hls  weight  200  pounds.  Th« 
f«idant  claims  that  squeezing  a  man  of  his  measurement  and  size  witb 
space  of  12  Inches  would  produce  the  injuries  complained  of.  The  quea 
as  to  whether  the  bumper  was  gone,  or  as  to  whether  the  plaintiff 
squeezed  Into  the  narrow  place  claimed  by  him.  was  sharply  litigated  i 
the  trial.  It  Is  afamillar  rule  tbnt  evidence  within  the  issues  framed  cai 
be  ui-ged  as  a  surprise.  People  v.  Marks,  10  How.  Pr.  261.  Where  o 
peeled  evidence  Is  given  on  the  tritU,  and  the  party  is  surprised,  if  plaintf 
may  withdraw  a  juror,  and  if  defendant  move  for  a  postponement.  Met 
ffery.  Bank,  4SUovr.Pr,  542.  The  cause  of  the  Id  jury,  including  the  exist) 
of  the  bumper,  was  in  issue,  and  sharply  litigated,  as  was  the  extent  ol 
compression  or  squeezing  of  the  plaintiffs  injured  paits,  the  serious 
of  his  injuries,  and  his  own  freedom  from  negligence.  The  defendant 
not,  within  the  rules  above  referred  to,  successfully  urge  any  evidence  wl 
the  issues  as  a  surprise  upon  It.  If,  In  fact,  evidence  was  given  it  did 
anticipate,  and  which  threw  it  off  its  guard.  It  was  proper  to  apply  to  the  o 
for  a  postponement;  but  after  a  verdict,  when  no  such  application  was  m 
it  is  too  late  to  urge  such  considerations  as  sufficient  reasons  for  the  gran 
of  a  new  trial. 

The  rules  applicable  to  new  trials  for  newly-discovered  evidence  are  ' 
familiar.  The  evidence  must  be  discovered  since  the  trial;  it  mustap] 
that  it  could  not  have  been  obtained  on  the  trial  by  the  exercise  of  reason 
diligence;  it  must  be  material  to  the  issues;  it  is  not  sufficient  if  it  me 
tends  to  Impeach  witnesses;  It  must  not  be  cumulative;  it  must  also  be 
Bonably  certain  that  a  new  trial  will  change  the  result.  Baylies,  NewTrl 
525;  Raphelsky  v.  Lynch,  43  How.  Pr.  157 ;  Darbee  v.  Sltooodt  67  Barb.  I 
Sank  V.  Heaton,  6  Thomp.  Si,  C.  37,  3  Hun,  414;  Sistart  v.  OUsott,  5  K 
Supp.  114.  "It  is  only  in  case  of  indispensable  necessity  that  a  party  wU 
relieved  by  the  granting  of  a  new  trial."  GauUer  v.  Mam^aeturtnff  i 
52  How.  Pr.  325.  There  is  no  substantial  conflict  In  thecases.  Different 
presslons  and  results  have  sometimes  been  produced  by  an  application  of 
facts  to  each  case.  Where,  for  example,  a  conspiracy  based  upon  fraud 
pecjury  became  known  after  tlie  trial,  It  might  control  ttie  application. 
How.  Pr.,  above  cited.  The  application  of  the  defendant  for  a  new  trial 
the  ground  of  newly -discovered  evidence  is  based  upon  the  affidavits  of  18 
ferent  persons,  some  of  whom  are  physicians  and  surgeons  of  alleged  pr 
inence  and  ability.  Their  affidavits  are  to  the  effect  that.  If  the  injured 
tloQs  of  the  plalntiiTs  body  were  compressed  within  the  oompaaa  claimed 
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h\m,  death  was  inevitable,  and  a  recover?,  partial  or  complete,  Impossible.  It 
win  be  observed  that  this  evidence  Is  in  its  very  nature  cumulative.  That 
question  was  within  the  issues,  and  litigated  upon  the  trial.  It  required  tfar 
absence  of  the  bumper  to  render  possible  the  compression  claimed  on  the  part 
of  the  plaintilT.  It  Is  not  urged  thai  the  crushing  of  it  into  so  narrow  a  space 
could  have  occurred  if  the  bumper  was  on  the  car;  so  that  the  evidence  dis- 
closed  in  the  a£Bdavit8  would  tend  to  strengthen  the  defendant's  contention 
that  there  was  a  bumper,  and  thus  overthrow  the  plaintiffs  claim  that  it  was 
not  there.  The  rest  of  the  affidavits  relied  on  by  the  defendant  bear  npon  the 
extent  of  the  plaintiff's  iujuries,  by  alleging,  with  more  or  less  ampNfieation 
and  detail,  that  after  the  trial  the  plaintiff  developed  intoan  able-bodied  man, 
performing  vigorous  and  continued  labor  in  various  directions.  The  same  re- 
marks apply  to  this  evidence-  The  extent  of  the  injuries,  Inclirding  their 
temporary  or  permanent  character,  was  squarely  within  the  issues,  and  was 
necmarlly  litigated  upon  the  trial.  The  defendant  knew,  and  it  was  so  ap- 
praised by  the  nature  of  the  Injuries,  that  the  plaintiff  would  make  efforts  to 
■bow  an  the  injuries  be  had  received,  for  the  purpose  of  incressiog  damages. 
It  follows  that  the  evidence  bearing  upon  the  extent  of  the  Injuries  would  bo 
simply  cnmutative.  In  this  connection  it  is  not  out  of  place  to  say  that  some 
of  those  making  affidavits  were  employed  the  defendant  as  deteettves  to 
watcb  the  pl^ntlff,  and  to  make  discoveries  on  the  subject  stated  In  tbdr  af- 
fidavits; but  none  of  them  go  far  enough  to  show  that  tiie  plaintiff  bad  com- 
mitted perjary  on  the  trial,  or  praclicfkl  fraud  upon  the  court,  or  that  be  en- 
gaged In  any  conspiracy.  It  must  be  assumed,  for  in  the  nature  of  things  It 
always  Is  so,  that  every  person  will  do  the  best  be  ean  to  strengthen  his  case 
in  all  its  branches.  No  intelligent  litigant  or  lawyer  can  be  UInd  to  these 
univeQud  attributes  of  fanmaii  nature. 

Sixteen  aJBdavite  are  produced  on  the  part  of  the  plaintlfC  to  sustatn  tbe- 
teuth  uS  his  contention  on  the  trial.  Several  sorgeous  and  physicians  of  al- 
leged standing  and  experience*  differ  trom  those  miAtng  affidavits  on  Uiei«rt 
of  the  defense,  and  are  to  the  effect  that  the  plaintiff  could  be  compressed 
within  the  limits  claimed,  and  not  only  survive,  but  suffer  no  greater  injuries. 
than  shown  upon  the  trial.  The  affidavits  of  the  other  witnesses  tend  to  show 
that  he  performed  some  faibor  before  and  aftpr  the  trial,  bot  that  Us  efforts 
were  the  result  of  poverty  and  necessity,  attended  with  much  BofTerfng  and 
Inconvenience.  The  affidavits  of  the  plaintiff  and  his  wife  are  to  the  same- 
effect,  and  tend  to  show  that  he  In  no  way  exaggerated  his  case  npon  the  trial,, 
and  that  all  bis  labors  were  attended  with  suffering,  and  that  what  he  bad 
sworn  to  upon  the  trial  in  reforence  to  the  nature  and  extent  of  his  Injuries 
was  in  all  respects  true.  Applying  to  these  affidavits  Uie  rules  above  stated, 
the  application  for  a  new  trial  mast  be  denied.  All  oonour. 


Bressas  d.  Gbouou  et  al. 

(Strpreme  Court,  Oeneral  Term,  JVtfc  DeportmmL  June  90, 1800L) 

ComriOKAL  Sub— Plvdob— Chattel  Hortqaoi. 

Flaintitt,  who  held  &  paid-up  life  policj,  the  sarrender  vslaa  of  which  was  tt,600, 
applied  to  one  ot  the  defeodaots  tor  a  loan  of  (1,500,  which  was  refused.  Two  dayi 
afterwards  be  entered  into  an  agreement  with  both  defeadants  which  recited  that 
plalatill  "has  this  da7  sold  aod  assigned  ^  his  policy  to  defendants,  "and  the?  have 
agreed  to  sell  the  same  to  him  on  or  before"  a  oertain  day  on  payment  of  (1,000, 
and  that,  if  "said  tl,600  be  not  paid  as  aforesaid,  and  in  the  event  ot  iheir  not 
•eUing  said  policy  to  [plaintiff,]  they  will,  ou  demand,  at  any  time  after  said  data, 
pay  to  "plaintiff  ilOOm  fall  ot  all  d^nands.  Held,  Uiat  the  transaction  was  nota 
mortgage,  but  a  aale  of  the  pollay  with  the  right  to  feporahasa  on  or  befMe  tli» 
dar  BSBied. 

Appeal  from  special  term,  Monroe  oonnty. 

Aetlon  by  Francis  X.  Brennan,  ss  executor  of  Andrew  Brennan,  against 
George  W.  uwuch  and  Heniy  H.  Oralg,  to  have  a  reassignment  of  an  insurance 
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polity  on  the  life  of  decedeat  decreed.  The  comi^at  was  dlsmlsBed  on 
merits,  aod  plaintiff  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoombeb  and  Goblbtt,  JJ. 

A^n-t     HarrUt  for  appellant.    WUliam  N.  CogtioM,  for  responden 

GOKLBTT,  J.  On  the  18th  day  of  November.  1862,  the  Mutual  Life  Ini 
ance  Company  of  Kew  York  issued  to  Andrew  firennan  a  policy  on  bis , 
forS4t000.  The  money  was  payable  to  him,  bis  heirs,  executors,  andasalf 
In  March,  1879,  the  insured  had  paid  up  the  policy,  and  its  value  as  a  d< 
claim  was  about  86,400,  and  its  surrender  Talue  as  dxed  by  the  company 
about  81»600.  On  the  19tb  of  March  of  that  year  the  insured  applied  to 
defendant  Henry  H.  Craig  for  a  loan  of  81t500»  which  he  declined  to  mi 
Ou  the  2l8t  an  Instrument  in  writing  waa  executed,  of  which  the  follow 
was  a  copy: 

"This  Agbseuent, 
"Made  this  2l8t  day  of  March,  1879,  by  and  between  Henry  H.  Craig 
George  W.  Crouch,  Jr.,  of  the  first  part,  and  Andrew  Brennan,  of  the  sec 
part,  toitnesseth :  Whereas,  the  party  of  the  second  part  has  this  day  sold 
assigned  to  parties  of  the  first  part  policy  27,578,  issued  by  the  Mutual  i 
Inanrance  Company  of  New  York,  and  they  have  agreed  to  sell  the  aam< 
him  on  or  before  the  21st  day  of  September.  1879.  on  payment  of  sixteen  I 
dred  dollars:  Now,  therefore,  in  a>nsideration  of  one  dollar  to  them  in  h 
paid,  wid  other  valuable  considerations,  the  receipt  whereof  Is  hereby  ackn< 
edged,  parties  of  the  first  part  agree  that  ff  by  or  on  September  21,  1879.  i 
sixteen  hundred  dollars  be  not  paid  as  aforesaid,  and  in  event  of  their 
selling  said  policy  to  said  party  of  the  second  part,  they  will,  on  demand 
any  time  after  said  date,  pay  to  Andrew  Brennan  one  hundred  dollars, 'tl» 
ceipt  whereof  shall  be  in  full  liquidation  of  all  claims  and  demands  aga 
tbem  In  faia  favor,  of  evety  name  and  nature.  . 

"Hbnky  H.  Cbaig.  [l.  1 

"Oeorgs  W.  Cbouch,  Jr.  [l.  i 
"Andrew  Brennan.  [i.  i 
Brennan  did  not,  on  or  before  the  2l8t  day  of  September,  pay  or  offer  to 
<^aig  and  Crouch  the  said  sum  of  91.600,  but  in  February,  1880,  he  olfi 
to  pay  to  said  Craig  and  Crouch  the  amount  which  was  due  upon  the  cent 
to  enable  him  to  procure  the  assignment:  but  they  refused  to  accept  the  mc 
or  reassign  the  policy  to  him.  In  March,  1889.  an  action  was  coramenoet 
tlie  Insured  for  the  purpose  of  having  a  reassignment  decreed  to  him. 
ooQiplaint  alleged,  in  substance,  that  the  transaction  was  a  loan  of  moi 
and  that  Craig  and  Crouch  were  not  tlie  absolute  owners  of  the  policy, 
defendant  George  W.  Crouch,  Jr.,  by  separate  answer,  denied  a  loan;  alU 
a  sale  and  ownersliip.  The  issues  were  tried  at  an  equity  term  in  Roche 
in  December,  1889.  The  plaintiff's  contention  on  the  trial  waa  that  the  tr 
action  was  a  loan,  and  defendants'  that  it  was  a  sale,  with  the  right  contei 
upon  the  plaintiff  to  repurchase  within  the  time  and  on  the  terms  mentic 
in  the  agreement,  and  that  be  failed  to  do  so.  The  trial  justice  found 
facts,against  the  plainiiff,  and  in  favor  of  the  defendants,  and  dismissed 
complaint  on  the  merits.  Judgment  was  entered,  from  which  the  pUii 
appealed.  Andrew  Brennan  died  on  the  ]7tb  day  of  September,  18t^,  I< 
ing  a  will  in  which  Francis  X  Brennan  was  named  executor.  Letters 
tamentary  were  issued  to  him.  He  quallQed.and  was  substituted  as  plaii 
in  place  of  the  deceased.  It  is  the  rule  that  an  assignment  absolute  on 
face  may  be  shown  by  parol  to  have  been  given  simply  as  security,  an^ 
doubtful  cases  a  contract  will  be  construed  as  a  mortgage  instead  of  a  co: 
tional  sale.  Matthetm  v.  8hee?ian,  69  N.  Y.  585.  The  facts  in  that  case 
not  fully  stated,  but  the  a>urt  say  on  page  593:  "There  was  nothing  ; 
about  a  repurcliase  or  a  resale  or  a  reassignment,  but  the  right  to  redeem 
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expressly  stipulated.  The  langu^  used  sliows  that  the  paities  intended  that 
the  poIi(7  should  be  held  as  security  for  the  premiums  paid.  Such  a  con- 
struction is  at  least  as  admissible  as  any  other,  and  hence  the  court  did  not 
err  in  directing  a  verdict  for  the  plaintiff."  The  agreement  in  this  case  was 
clearly  an  abeolute  assijrnment,  with  an  agreement  to  resell  on  certain  condi- 
tions. It  shows  that  if  the  plaintiff  paid  91,600  within  a  given  time  the  pol- 
icy should  be  reassigned,  but,  if  not,  tlie  plaintiff  would  have  a  right  to  dth 
mand  tlOO  more,  which  would  be  In  full  of  all  claims.  There  is  nothing  in 
tbetestimonysbowingadifTerentagreement  or  understanding.  Theflndinga 
ct  the  trial  court  were  JustiSed  by  the  evidence.  The  legal  conclusion  neces- 
sarily followed.  While  tiie  amount  was  less  than  the  actual  value,  still  no 
more  could  be  got  from  the  company,  and  It  does  not  appear  that  the  insured 
could  obtain  any  more  on  a  sale.  The  right  to  purchase,  given  by  the  agree- 
ment, secured  to  tlie  insured  a  beneQt  which  be  could  not  obtain  from  the 
company.  Jones.  Mortg.  (2d  Ed.)  8  258;  Baker  v.  Thrasfier,  4  Denio,  493; 
Saxton  V.  Sitehcock,  47  Barb.  220;  Whitnejf  v.  Tovmtend,  2  Lans.  249:  Ban- 
ddli  v.  Banders,  23  Hnn.  611;  MaearUey  v.  Porter,  71  N.  Y.  173;  Brown  v. 
Detoey,  2  Barb.  28;  Conway's  Bx'rs  v.  Alexander,  7  Cranch,  218-237;  6'Zowr 
V.  Payn,  19  Wend.  518;  Wallace  v.  Johrtstom,  129  U.  S.  58,  9  Sup.  a.  Hep. 
243, — illustrate,  upon  a  variety  of  facts,  the  distinction  between  a  mortgage 
and  conditional  sale.  Applying  the  doctrine  of  these  cases  and  others  which 
might  be  cited  to  the  facts  in  the  case  at  bar,  It  is  very  clear  that  the  transac- 
tion was  a  sale,  and  not  a  mortgage.  The  judgment  must  be  affirmed.  All 
ooncnr. 


Wabd  o.  Dbahb. 

(9tt|HiiBii  00111%  General  3^«tn,  Fifth  Deportnimt  June  M,  UBOl) 

L  IdnL  AMit  Slutob— BvnniroB— Maijob. 

In  an  setlon  tor  libel  all  of  the  separate  paMloatloiia  prior  to  ttie  oommanoBmeiit 
of  the  aetion  that  make  the  same  chance,  and  relate  to  the  same  subject-matter, 
are  admisrtbla  In  ertdenoe  on  the  question  of  malioe,  though  they  are  not  all  set  oat 
In  the  ocnnplaint. 

%.  BiKB— ChARIOTBB— EiVIDKIOI. 

Testimony  as  to  plaintiff's  oharaeter  ia  Inadmissible,  vnlflBB  it  was  iflewM  in 

mitigation  of  damages. 
IL  Sunt— Mbasukb  ov  Damaoss. 

ICental  anxletj,  grief,  and  loss  of  society,  resaltlng  from  the  Ubsloos  pwMleatUHS, 
mi^  be  ooTBJderea  In  estlmatloif  plaintiff's  damage. 

4*  PABTIBS— DbTBCT  OV— DbMURKKK. 

Code  C^Tll  Proo.  N.  Y.  1 488,  provides  that  where  the  defect  appears  on  the  face 
of  the  complaint  defendant  may  demur.  Beotlon  M8  provides  that  where  the  defect 
does  not  so  appear  the  objection  may  be  taken  by  answer.  Section  4M  provides 
that  an  oWeotlon  not  taken  by  answer  or  demnrrer  is  widved.  Held  that,  where 
fba  oomfdauit  in  an  action  tor  slander  shows  that  jdalnUff  la  a  married  woman,  the 
obJeoUon  that  her  husband  abonld  have  been  ]<dnM  oaa  be  taken  only  by  demnrrer. 

An>eBl  from  ciroalt  court,  Chautauqua  county.  . 

Action  for  Itbel  by  Emily  J.  Ward  against  Benjamin  S.  Deane,  editor  oC 
the  Morning  News  of  Jam^town,  N.  T.  Judgment  for  plaintiff.  Defend- 
ant appeals. 

Ai^ued  before  Dwight,  P.  J.,  and  2f acohbeb  and  Ooblbtt.  JJ. 
JB*  B*  Bootey,  for  appellant.   F.  W,  BtewiUt  for  respondent. 

CoBLSiT,  J.  In  Mandi,  1888,  the  defendant  was  the  editor  and  pnbUshar 
at  the  Momlnv  News,  a  newspaper  in  the  city  of  Jamestown,  having  a  large 
drcolation.  The  plaintiff  is  the  wife  of  James  H.  Ward,  to  whom  she  was 
married  in  Febmaiy,  1881.  She  resided  with  her  hu8l»nd  in  Schenectady 
untU  they  moved  to  the  dty  of  Jamestown,  in  April.  1886.  where  they  kept 
an  art  wall-paper  and  artists^  supply  store  at  No.  18  West  Second  street.  In 
the  new  Allen  block.   Their  residence  was  at  No.  11  of  the  same  block.  The 
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familj  consisted  of  the  plaintiff,  her  husband,  and  Ethel  Claire  Ward.  I 
^tep-daughter,  who  at  the  time  she  went  to  Jamestown  was  13  years  of 
The  plaintiff  gave  instructions  In  painting  and  drawing*  for  which  she 
-celved  compensation.  On  the  8th  of  March,  1888.  an  article  was  publisi 
In  the  defendant's  newspaper,  which  was  a  morning  issue,  headed,  "An  O 
rage. "  It  was  to  the  effect  that  the  plaintiff  bad  Improperly  treated  her  ■( 
daughter  in  depriving  her  of  sodetj*  proper  schooling,  and  clothing,  and  be 
ing  her,  subjecting  her  to  drudgery  tad  unreasonable  labor,  and  also  impr 
«rly  treating  her  in  other  respects.  It  purported  to  be  based  upon  iikformat 
derived  from  reliable  sources.  Another  article  to  the  same  effect  was  p 
lished  in  the  same  paper,  in  another  colamn.  on  the  same  day.  On  the  ! 
of  March  another  art]<^e  was  published  headed,  '*A  Bluff,  Fate  andtttm^i 
which  was  to  the  effect  that  the  defendnnt  had  been  threatened  with  a  li 
suit,  and  that  it  would  not  withdraw  tlie  flrat  publications,  the  subfttani 
accuracy  of  which  wen  based  upon  reliable  data.  On  the  12tb  ot  Match  i 
other  article  was  published,  headed.  "A  Weakening  Bluff,"  which  coatali 
a  communication  signed  by  the  plaintiff  and  her  husband,  written  by  I>- 
Barlow,  the  plaintiff's  attorney,  claiming  great  injury  by  the  previous  pul 
catloni,  and  asking  a  withdrawal  ot  the  charges.  After  InsarUng  thia 
quest,  it  stated,  in  substance,  that  the  previous  pubUoatlms  were  well  Cnind 
that  there  woidd  be  no  withdrawal  or  retraction;  and  that,  if  vindioaUm  i 
dwlred,  resort  must  be  bad  to  Uie  oonrts.  On  the  momlnff  of  the  12th  i 
other  article  was  published,  entitled,  **  We  are  Seven,**  In  which  i^ipeara 
communication  from  seven  ladles,  stating,  in  anbstance,  that  the  articles  | 
vlously  piibliahed  were  not  well  founded,  and  weve  unjust  to  the  plaint 
her  hnsband  and  daughter.  This  communication  was  commented  upon 
some  length,  to  the  effect  that  the  ladles  labored  under  a  mlsappreheDSl 
■'and  that  tbe  previons  articles  were  well  founded,  and  inflicted  bo  injuati 
The  plaintiff  brought  an  action  to  recover  damages  for  Ubel.  The  oompla 
oootains  ftbe  first  two  vtides  in  full,  Mid  a  portion  of  those  paUished  on 
9th  snd  12th;  bat  the  one  containing  the  letter  from  the  ladles  was  not 
serted  in  the  complaint.  The  answer  admitted  the  publications  alleged  In 
complaint,  denied  malice, -and  justified. 

The  cmse  was  tried  in  May,  1889,  before  the  court  and  a  jury,  in  Ibyri 
Chautauqua  county.  On  the  trial  the  first  two  articles  were  read  is  evlden 
.  That  of  the  9th  of  Mareh,  headed,  "An  Outrage,**  was  offered  in  evidence 
the  plaintiff.  Its  reception  was  objected  to  by  the  defendant  because  onl 
portion  was  set  out  in  the  complaint,  and  that  It  was  not  material  to  the 
sues.  Ths  obje<^icm  was  overruled,  and  the  defendant  exoepted.  The  pis 
tiff  ^BO  put  in  evidence  the  artlde  entitled,  **A  Weakening  Bluff,"  publisi 
on  the  12th.  The  plaintiff  offered  to  evidence  the  article  headed,  "We 
Seven,**  which  was  objected  to  on  the  ground  that  it  was  not  pertinent  to 
issues,  was  hearsay,  and  was  not  set  out  In  the  complaint.  The  objects 
were  overruled,  the  articles  admitted,  and  tlie  defendant's  counsel  except 
The  plaintiff  was  sworn  as  a  witness  on  her  own  behalf,  and  she  was  ask 
"Wliat  was  your  condition  of  health  immediately  prior  to  the  publication 
these  articles?**  This  was  objected  to  by  the  defendant  on  the  ground  tha 
was  not  proper  evidence,  that  no  damage  could  be  given  for  such  a  caa 
and  that  the  plaintiff  was  not  the  proper  party  to  recover  such  damag 
The  objections  were  overruled,  and  the  defendant's  counsel  excepted.  1 
answer  was.  **1  was  able  to  work  from  day  to  day.  which  I  did."  The  pla 
tiff*s  counsel  then  asked,  **  What  was  your  condition  of  health  aftw  the  pi 
lieation  of  these  articles?"  to  which  the  defendant  objected  on  the  aa 
ground.  She  answered,  "I  was  prostrated  by  the  shame  and  disgrace  bronj 
upon  me. "  The  defendant  asked  to  have  the  answers  stricken  out,  which 
court  refused,  and  the  defendant  exoepted.  The  plaintiff  thM  rested,  i 
the  defendant  moved  for  a  dismissal  of  the  cuni^nt  on  the  ground  that ' 
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enn  of  action  was  in  favor  of  the  husband,  and  that  it  abould  have  been 
tffought  by  hlm»  and  that  he  should  be  joined  with  the  plaintiff;  aecondf 
that  the  wife  could  not  maintain  the  action  as  sole  plaintiff;  that  the  article! 
were  not  libelous  per  te.  The  court  denied  the  motion,  to  which  the  defend- 
uit's  counsel  excepted.  Various  witnessea  were  sworn  on  the  part  of  the  de- 
fendant, their  evidence  tending  to  show  improper  treatment  of  the  girl  by  tb« 
plaintiff.  This  was  rebutted  by  witnesses  on  the  part  of  the  plaintlfl.  which 
incladed  the  girl.  At  the  close  of  the  evidence  the  defendant  renewed  hit 
motion  for  the  direction  of  a  verdict  on  the  same  grounds.  The  ooart  denied 
the  motion.  The  d^endant  excepted.  The  defendant  also  aaked  the  court 
to  ciiarge  that  the  platntitt  oould  not  reooTer  damages  on  account  of  ill  feel- 
ing, or  grief  In  mind,  or  loss  of  society.  The  court  refused,  and  the  defend- 
ant excepted.  The  jury  found  a  verdict  of  $475  for  the  plaintift.  No  mo- 
tioD  for  a  new  trial  was  made,  and  the  ease  comes  before  this  ooart  on  ex- 
ceptions. 

The  defendant  eonCends  that  the  court  erred  In  admitting  In  avldence  the 
articles  not  set  out  In  full  In  the  complaint;  also  the  one.  no  part  of  which 
was  Inieited.  All  the  artlctes  were  published  beftm  the  commencement  ot 
this  aetton,  related  to  the  ■ame  snbject,  and  were  substantially  a  repetition 
of  the  same  eharga.  They  were  therefore  admbsible  on  the  question  oi  mat 
lee.  Frp  t.  BenmU,  28  IT.  T.  827;  Buth  v.  Protear,  11  N.  T.  360;  JHat&i 
T.  AoM,  60  K.  T.  124;  BattU  t.  Slnm,  66  Barb.  627 ;  GoU  T.  Pia^»  122 
Ua8B.2S6. 

The  objeetfam  that  the  aotlon  oould  not  be  maintained  without  the  Jfrfnder 
of  the  plaintiff's  faaaband  cannot  be  sustained.  SeoUon  488  of  the  Oode  of 
Civil  Procedure  provides  that  the  defendant  may  demur  where  the  defect 
pears  upon  the  face  of  the  oomphiint;  and  section  408  provides  that,  when 
such  is  not  the  ease,  ths  objectton  may  be  taken  by  answer.  Section  499  pro- 
vides that  any  objectton  not  taken  by  answer  or  daaurrer  hi  waived.  DaPv^ 
V.  atrtMff,  87  N.  T.  872;  Btraiu  v.  Sank,  86  Hun,  451;  Bpoonar  T.  BaUroad 
Co.,  115  N.  T.  22-m  21 N.  E.  Bep.  696.  The  fact  that  the  plaintiff  was  the 
wite  of  James  H.  Ward  speared  on  the  face  of  the  complaint,  and,  no  objee- 
tion  having  been  tidun  by  demnrrw,  it  was  not  available  on  the  trial. 

The  def£idant'8  offer  to  prove  the  character  ot  the  plaintiff  in  the  building 
In  which  she  lived  was  properly  excluded.  It  was  only  available  by  way  of 
miUgating  damages,  and  should  have  been  pleaded;  besides.  It  is  not  claimed 
that  the  matters  sought  to  be  proved  were  known  or  believed  by  the  defend- 
ant before  pnbUcBtlon.  Ha^ld  v.  XtuAsr,  81  IT.  T.  246;  Mong  v.  .^Moela- 
tfon.  1 K.  Y.  Supp.  475. 

The  defendant's  oounsel  asked  the  court  to  charge  that  the  {daintiff  ooold 
not  recover  for  mental  anxiety,  ate.  This  was  refused,  and  the  deteadant'e 
counsel  exccfited.  The  ruling  of  the  trial  oonrt  is  sustained  \if  the  author^ 
ities.  SamUton  v.  Bno,  16  Hun,  599.  affirmed  81 N.  T.  116. 

The  otiier  exoeptlons  have  been  examined,  but  require  no  special  c<Hnment. 
Ko  erroie  to  the  prejudice  of  the  defendant  were  committed  1^  the  triiU  court, 
and  the  judgment  must  be  affirmed.  All  cononr* 


Jn  re  Gibbons. 
In  n  I^sxBKnojx  Atb. 
(Supreme  Oeitart,  Oeneral  Term,  First  Department  Kaj  tt,  1880.) 

KnaiOIPAI.  COBPOBATIOXB— AMBaaiaRTB— DiBBCTORT  STi.TnTB. 

liaws  N.  T.  ISftO,  0.  550,  S  1,  providing  that  "all  offlcers  charged  with  any  duty 
connected  with  the  Imposltloa  or  coaflrmatlon  ot  asBessmests  for  local  Improve* 
ments  In  the  idty  of  New  York  are  hereby  dii«oted  ao  to  perform  snoh  dn^  that 
■aasssaBSBta  for  all  local  Inprovementa  heretofore  oompleted  shall  be  OaaUy  passed 
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npon  by  Uie  board  for  reriBloa  Etnd  oorroctioo  of  asMMinents,  *  *  *  wltUi 
months  after  the  passage  of  this  act, "  is  merely  dlrectorr,  and  aa  auewmaat 
be  levied  witttln  a  reasonable  time  sifter  the  six  montba  have  expired. 

Appeal  from  special  terra,  New  York  county. 

Petition  hy  Margaret  Qibbons  to  vacate  an  assessment  for  Lexington  ; 
nne,  regulating,  grading,  curbing*  etc.,  from  One  Hundred  and  Second  st 
to  Harlem  river,  conOrmed  June  29,  1887.   The  petition  was  denied, 
petitioner  appeals. 

Laws  Y.  1880,  c.  550,  g  1,  provides  ttiat  "all  officers  charged  with 
duty  connected  with  the  imposition  or  confirmation  of  assessments  for  ] 
improvements  in  the  city  of  New  York  are  hereby  directed  so  to  perform  t 
duty  that  assessments  for  all  local  improvements  heretofore  completed  t 
be  Qnally  passed  upon  by  the  board  for  the  revision  and  correction  of  asf 
ments,  pursuant  to  the  provisions  of  law  relating  to  assessments  in  said  i 
within  six  months  after  the  passage  of  this  act." 

The  following  opinion  was  delivered  at  special  term:  "Andrews,  J. 
seems  to  me  that  all  the  questions  raised  in  this  proceeding  have  been 
posed  of  adversely  to  the  petitioner  by  the  decisions  in  Matter  qf  Deer 
The  provisions  of  section  1  of  chapter  550  of  the  Laws  of  1880,  requiring 
assessments  for  local  improvements  theretofore  completed  to  be  finally  pa 
upon  within  six  monttis  from  the  passage  of  that  act  were  fully  and  carel 
considered  in  that  matter.  The  general  term  of  the  court  of  common  i 
held  that  such  provision  was  not  mandatory,  but  merely  directory;  thai 
assessment  for  such  improvements  might  be  laid  within  a  reasonable  i 
after  the  expiration  of  such  six  months;  and  the  application  to  vacate  ai 
sessment  laid  in  1885,  for  an  improvement  completed  In  1872  was  dei 
because  it  was  considered  that,  in  view  of  certain  litigations  which  ^ 
pending,  and  of  other  complications,  the  assessment  had  not  been  unrea 
ably  delayed.  14  Daly,  89.  The  order  of  the  general  term  of  the  com 
pleas  was  affirmed  by  the  court  of  appeals,  but  no  opinion  was  delivers 
the  latter  court.  105  N.  Y.  667.  13  N.  £.  Rep.  928.  It  is  contended  b; 
counsel  of  the  petitioner  that  the  decision  in  Re  Deeiing  does  not  apply  tc 
case  at  bar.  because  in  that  proceeding  the  petitioner  could  have  gone  be 
the  assessment  commissioners,  while  In  this  case  no  such  opportunity 
been  afforded.  There  is  no  evidence  before  me  that  if  the  petitioner  In 
case  had  had  an  opportunity  to  go  before  the  assessment  commiBsioner 
would  have  obtained  any  relief.  It  is  stated  In  the  brief  of  petitioner's  o 
sel  that  he  would  ^ave  bad  grounds  for  equitable  relief  before  such  com 
Bloners,  because  the  area  of  assessment  was  limited  to  land  north  of  One  £ 
dred  and  Second  street,  and  that  other  equally  substantial  grounds  for  e 
table  relief  existed.  No  decision  can  be  bascMl  upon  this  shitement*  bee 
it  is  not  supported  by  anyl^al  proof  before  me.  Moreover,  the  decision  ii 
Dwring  was  not  placed  upon  the  ground  that  the  petitioner  in  that  case  m 
have  gone  before  the  assessment  commissioners,  but  npon  the  broad  gn 
that  the  proTlslons  of  said  section  1,  c.  560,  Laws  18iM)»  were  not  manda^ 
It  is  also  claimed  by  the  petitioner's  counsel  that  the  dday  in  the  case  ai 
in  li^rittg  tlie  assessment  was  unreasonable.  I  do  nottblnk  this  claim  is 
founded.  The  reasons  for  delaying  the  assessment  in  this  ease  are  as  | 
and  sufficient  as  those  which  existed  in  Matter  Daertng,  where  a  deli 
thirteen  years  was  held  to  be  reasnuble.  It  is  also  claimed  by  petlUoi 
Gonnsei  that,  If  the  entire  assessment  is  not  vacated.  It  should  be  reduce* 
an  amount  equal  to  the  interest  whltA  was  incloded.  The  interest  Ineli 
In  the  assessment  was  calculated  only  to  August  20.  1880.  and  the  petiti< 
has  not  been  prejudiced,  so  faras  the  interest  is  concerned,  by  ttie  delay  w 
has  occurred  since  that  day.  Horeover.  the  statute,  by  its  express  terms 
plies  to  all  *  assessments  hereafter  Imposed  for  lonil  improvements,'  ai 
was  held  In  Re  Dtering,  mpra,  that  the  Interest  was  properly  Inclodad  Ii 
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assessment,  although  the  improvement  In  that  case  had  been  completed  some 
jaars  prior  to  1880.   The  appliciitiOD  must  be  denied,  with  costs." 

Argued  before  Van  Bbunt,  P.  J.,  and  Babtlbti-  and  Babbbtt,  JJ. 

James  A.  Deerfnff,  for  appellant.  WiUiam  S.  Olark,  Oorp.  Gonnsel.  tot 
respondent. 

Babrett,  J.  The  order  appealed  from  should  be  affirmed  upon  the  author- 
ity of  In  re  Deering,  14  Daly,  89;  105  N.  Y.  667.  13  N.  £.  Bep.  928.  There 
seems  to  be  no  substantial  distinction  between  tbat  well-cousidered  case  and 
the  present,  and  we  concur  in  the  views  entertained  at  special  term  upon  that 
bead.  Mr.  Justice  Andbews'  opinion  is  quite  satisfactory,  and  needs  no  am- 
plifioaUoD.   Order  alBrmedi  with  costs.   All  concur. 


Farieeb  0.  EwesAiiT  iKDtnrBXAL  Sat.  Bank  tt  aL 

{Supreme  CcrwrU  Otneral  Term,  Firtt  Department.  Maj  98, 1800.) 

Avnur- AariBir— Wbioht  or  EhnoBNox. 

Where  the  on^  tesUmonjrtor  defendant  is  that  of  her  bosband,  wbo  ii  nnocmtra 
dloted,  a  Jndnneat  for  plainUfl  will  not  be  ^turbed  on  appeal,  as  It  was  tor  tin 
refezee  to  Judge  of  the  oredlblUtj  of  the  wltoess. 

Ai^eal  from  judgment  on  report  of  referee. 

AjcUm  fay  Ann  Farmer,  as  administratrix  of  Henry  Fltzsimmoos,  de- 
ceased, i^nst  th«  Emigrant  Indnstrlal  Savings  Bank  and  Annie  B.  Devlin. 
There  was  a  Judgment  for  plaintiff,  and  defendant  Devlin  appeals. 

Argaed  beCinre  Vak  ^tnrr,  F.  J.,  and  Babtlktt  and  Babbett,  JJ. 

Wm.  H.  Armmm  and  Franoie  O.  Snlin,  for  appellant.  Abram  Kling,  tat 
respondont. 

Yah  Bbitht.  P.  J.  This  action  was  brought  by  the  plaintiff,  as  adminis- 
tratrix of  one  Henry  Fitzsimmons,  deceased,  of  Pennsylvania,  to  recover  from 
the  defendant  the  Emigrant  Industrial  Savings  Bank  a  balance  standing  to 
the  credit  of  the  deceased  upon  the  books  of  the  bank.  The  bank  having  pe> 
titioned  the  court,  the  defendant  Annie  E.  Devlin  was  brought  in  as  a  party 
defendant,  and  set  up  a  claim  fur  said  moneys  undera  gift  catua  mortis  from 
■aid  deceased.  The  issues  in  the  action  were  reterM  to  a  referee,  who  re- 
ported that  tbed^endant  Devlin  had  not  established  a  gift  emisamorlia,  and 
gave  Judgment  In  favor  of  the  plaintiff,  and  from  the  Judgment  Uiereapon 
entered  the  defendant  Devlin  has  appealed. 

The  mere  ground  of  the  appeal  is  based  upon  alleged  errors  in  the  referee's 
findings  of  fact.  This  point  might  be  disposed  of  upon  the  ground  tbat,  as 
t^ecasedoes  not  state,  so  far  as  we  have  been  able  to  discover,  that  it  contains 
all  Uw  evidence,  questions  of  fact  cannot  be  considered;  but,  as  no  such  pi^nt 
ia  raised  by  the  respondent,  andqurations  of  fact  are  discussed  upon  the  teieb 
of  both  parties,  we  will  consider  these  allied  errors  upon  their  merits. 

The  (mly  evidence  tending  to  establish  tbe  allied  gift  is  tbat  of  ths  fans. 
brad  of  tbe  appellant,  possibly  somewhat  supported  by  the'  witness  Mary 
Duffy.  The  stoi7  told  by  the  appellant's  husband  was  disbelieved  by  tbe  ref- 
eree; and,  as  he  had  the  witness  before  bim,  and  heard  him  testify,  and  oonld 
therefore  best  Judge  <^  bis  credibility  from  bis  demeanor  upon  the  stand, 
fate  ooneln^n  should  not  be  interfered  with  unless  we  should  have  good  rea- 
son to  think  that  he  erred.  It  is  claimed  by  tbe  appellant  that,  no  witoess 
baving  oontradh^ed  the  appelkint's  bushuid,  the  referee  should  have  found 
the  gift  as  established.  The  story  of  the  witness  was  that  in  1874.  when  the 
alleged  donor  was  sick  with  his  last  illness,  he  had  a  conversation  with  him 
in  Ma  (the  witness')  wife's  presence;  that  he  told  him  hs  was  going  to  diflb 
mnd  tOM  the  qipellont  to  bring  him  a  porsfll,  and  gavs  hwtbs  luiy  to  the  trunk; 
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that  she  brought  down  the  parcel,  and  handed  it  to  the  deceased,  who  toot 
the  parcel,  and  opened  it.  and  took  out  the  bank-books  in  question,  and  gave 
them  to  the  appellant.  She  asked:  "TVhat  am  I  to  do  with  them?"  He  said: 
"Tou  keep  them.  They  are  for  you."  "He  said  he  thought  he  was  going  to 
die.  and  he  wanted  everything  that  was  there  to  belong  to  her;  and,  in  case 
he  recovered,  he  knew  that  she  would  give  them  back  to  him."  The  witness 
further  testified  that  the  appellant  and  her  husband  (the  witness)  came  back 
to  New  York,  bringing  the  books  with  her,  and  that  they  have  since  been  in 
the  possession  of  herself  or  her  attorney.  On  cross-encaoiination  the  witness 
stated  that  he  had  had  charge,  to  a  certain  extent,  of  his  wife's  financial  af- 
fairs; that  he  had  never  talked  over  that  matter  with  his  wife,  never  talked 
over  this  case  with  her,  never  had  spoken  a  dozen  words  to  her  at>out  it; 
that  he  had  never  made  a  memorandum  of  the  amounts  shown  in  the  books; 
and  that  he  never  spoke  to  anybody  about  these  books  until  after  Father 
Carew's  (who  was  the  administrator  of  the  deceased  in  Pennsylvania)  death, 
which  took  place  in  1886.  The  appellant  states  that  she  brought  the  books 
in  with  her;  that  she  had  no  conversation  about  them  with  her  husband  on 
the  train;  did  not  figure  how  much  there  was  in  the  books  on  the  train,  or 
ever  at  any  other  time;  from  1874  up  to  the  year  1888  or  1889  had  no  con- 
versation with  her  husband  with  regard  to  the  books;  that  she  never  made 
any  inquiries  as  to  the  amounts  In  the  books;  and  that,  in  her  business  mat- 
ters, her  husband  generally  acted  for  her.  Thus  the  appellant  kept  concealed 
her  possession  of  these  books  for  nearly  14  years,  speaking  to  nobody  about 
tliem,  except  her  attorney, — not  even  to  her  husband, — from  the  time  she  re- 
ceived them.  It  is  not  at  all  remarkable  that  the  referee  refused  to  credit  this 
remarkable  story.  In  many  of  Ita  feature  it  is  so  palpably  incredible  that  it 
would  be  indeed  surprising  if  any  intelligent  mind  could  possibly  give  cre- 
dence to  it.  There  are  many  other  features  of  the  testimony  of  these  wit- 
nesses which  tend  to  discredit  them,  but  wliich  we  cannot  refer  to  here.  Suf- 
fice it  to  say  that  a  reading  of  the  testimony  shows  that,  unless  the  referee 
was  bound  to  believe  the  statement  of  an  interested  party,  which  he  clearly  is 
not,  there  is  no  reason  for  disturbing  bis  finding  that  a  gift  causa  mortis  was 
not  established.  The  corroborating  evidence,  it  may  be  so  called,  of  Mary 
Daffy  is  of  little  value,  as  her  statements  upon  her  direct  and  cross  examina- 
tion show  a  material  variance.  Upon  her  direct,  she  says  that  when  she  gave 
the  deceased  a  drink,  on  one  occasion,  he  said:  "I  gave  Annie  the  books; 
and,  if  I  want  them  back,  she  will  give  them."  Upon  cross-examination  the 
witness  states  the  conversation  as  follows:  "Annie  has  got  the  books;  and 
she  will  do  what  is  right  with  them,  and  she  will  give  them  t>ack  to  me." 
Not  the  slightest  suggestion  of  a  gift,  but  merely  a  deposit  for  safe-keeping, 
can  tie  inferred  from  this  language,  even  if  It  be  held  to  refer  to  the  ^nk- 
books  in  question  at  all. 

The  whole  case  being  so  full  of  suspicious  circumstances,  we  see  no  reason 
for  disturbing  the  findings  of  the  referee.  Many  exceptions  to  the  exclusion 
of  evidence  are  called  to  uur  attent<ion,  but  most  of  them  relate  to  the  exclu- 
sion of  declarations  of  persona  deceased,  or  proof  of  transactions  by  the  appel- 
lant vrith  the  deceased;  and  ttie  rulings  were  proper.  We  have  not  by  any 
means  stated  all  the  considerations  which  lead  us  to  the  conclusion  to  which 
we  have  arrived,  but  enough  has  been  stated  to  Justify  such  result.  Tfaa 
Judgment  appealed  from  should  be  affirmed,  with  costs. 

Barbett,  J.  I  concur.  The  referee,  upon  all  the  facts,  was  Justified  In 
declining  to  give  that  full  credit  to  the  claimant's  husband  which  was  essen- 
tinl  to  a  finding  of  fact  in  favor  of  the  gift.  It  seems  to  me  most  extraordi- 
nary that  the  party  claiming  these  bank-books  should,  if  she  bad  faith  in  her 
ease,  have  Imperiled  her  rights  by  the  long  delay.  She  knew,  as  did  her  bus-  * 
tend,  that  hex  success  depended  upon  the  latter^s  testimony,  and  ttiat  his 
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death  would  leave  her  substantially  without  hope.  It  Is  a  grave  tbtag  to  n- 
fns«  credit  to  an  uncoutradicted  witness,  but  theclrcumstuncet  here  an  so p«- 
cnlUr  and  anasaal  that  It  was  not  without  juatlflcation. 

BAXiUTTt  J.,  ooacon. 


BOTHSOHHJ)  0.  IVhithan  et  ah 
(Supreme  Court,  General  Term,  Fint  Department.  June  tf,  1890.) 

Bn-OvT  jan>  CoimnH-CLAiic-— Cuih  Aribinq  fbok  Ixtxfbkdbht  Tbikbaotioh. 

In  an  action  for  malloloas  proseontlon  by  aDlawfnlly  csuBinfr  pl&tntiff't  arrest,  a 
(dalm  for  dainues  for  indtuang  defendants  to  sell  goods  on  f»«ait  bj  false  repr»> 
Motation,  wbioD  was  one  of  the  oaoies  of  action  for  wUob  the  original  proseootloa 
of  plaiDtlit  was  oooimenoed,  oanoot  be  maintained  as  a  ooonter^^Iwrn,  as  It  does  not 
arise  out  of  the  same  tranBaction,  and  Is  not  coimeoted  with  the  sHQjeot-matter  <^ 
ttaa  action,  aa  required  by  (Jode  ClvU  Froo.  H.  Y.  S  601. 

Appeal  from  special  term.  New  Tork  county. 

Action  by  Abraham  Rothschild  against  Clarence  Whitman  and  others. 
PlaintifF  appeals  from  an  inter^utory  Judgment  overroUng  his  demurrer  to 
defendants*  couDter-olalm. 

Argued  before  Yah  Bbunt,  P.  J.,  and  Bbady  and  Danizls,  JJ. 

HoTtoiU  de  HenhJUld,  for  appellant.  Davenport  <ft  Leeds,  {John  Davm^ 
port,  of  ooniuel,)  for  respondenta. 

Bxua»T,  J.  ThlB  action  was  brought  by  the  pkUatifl  ag^nit  16  defendants 
to  recover  damages  for  unlawfully,  wrongfully,  and  mallotously  commencing 
aa  action  against  him*  and  fm  causing  to  be  isBued  against  him  an  order  of 
anest,  and  thereafter  causing  him  to  be  taken  Into  custody  by  the  sherlfl  of 
the  city  and  county  of  New  York.  The  complaint  alleges  that  the  order  of 
arrest  waa  duly  vaeated  by  this  court  upon  the  ground  that  the  same  was  ille- 
gal, DnaathorhEed,  and  without  jurisdlotion  to  grant  the  same,  and  that  the 
defmidant  waa  consequently  disdurged.  and  the  proceedings  finally  determined 
In  foTOTof  the  plaintiff  against  the  defendants  by  order  of  theoourt  Thede> 
fendants  Whitman  and  Crelghton  appeared,  and  served  a  separate  answer. 'set* 
ting  npacounter^ilaim  In  their  faror,  as  against  the  plaintiff  for  a  sum  named. 
Tbeeounter-claim  eet  up  a  cause  of  action  fordeceltagainst  the  plaintiff  in  In* 
dadng  the  defendants  to  sell  goods  on  credit  by  false  representations,  and  which, 
the  answer  alleged,  oonstitutod  one  of  the  causes  of  action  for  which  the  prose- 
cution of  the  plaintifft  which  is  the  subject  of  this  aotiou,  was  instituted,  and 
that  the  raoaUng  of  the  order  of  arrest  was  not  on  the  merits,  but  because  of 
a  misjoinder  of  causes  of  action  and  of  parties.  To  this  counter-claim  the 
plaintiff  demurred,  for  the  reason  that  it  did  not  arise  out  of  the  same  teana- 
action,  and  is  not  connected  with  the  subject-matter  of  the  action,  and  Is  not, 
therefore,  of  such  a  character  aa  required  by  section  501  of  the  Code. 

The  learned  justice  in  theoourt  below  held  that  the  plaintiff,  having  alleged 
malice  and  want  of  probable  cause,  and,  by  the  demurrer,  having  admitted 
that  the  arrest  was  for  a  cause  of  action  which  entitled  the  defendants  to  an 
order  oi  arrest,  was  estopped  from  asserting,  as  matter  of  law.  that  there  was 
no  connection  between  the  causes  of  action  set  out;  and,  further,  that  the 
qneatlon  of  connection  should  be  left  for  decision  at  the  trial,  where  it  would 
present  itself  either  in  tlte  form  of  a  question  of  law  or  a  question  of  fact. 
This  latter  view  is  baaed  upon  the  proposition  that,  if  the  action  were  con- 
ducted as  one  for  false  Imprisonment  only,  the  counter-claim  might  not  be 
adaaissiUa;  while  on  the  other  hand,  if  it  should  be  conducted  as  one  for  ma- 
,  Ueloas  prosecution,  the  counter-claim  might  be  received.  The  allegations  in 
ttie  oomplidnt  of  malice  and  want  of  probable  cause  are  sufficient  to  present  a 
dalm  for  malldons  prosecuUon.   U  is  well  settled  that»  if  a  complaint  Is  sus- 
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ceptible  of  two  meanings,  the  one  most  unfavorable  to  the  pleader  must  be 
accepted  hy  him  upon  hia  demurrer.  Clark  y.  Dillon.  97  N.  T.  370.  Xhe 
defendant  has  a  right,  therefore,  to  proceed  upon  the  proposition  that  tbia 
action  Is  one  for  malicious  prosecution. 

Is  the  counter-claim,  therefore,  one  connected  with  the  sabject-matter  of 
the  acKoD?   It  is  admitted  by  the  demurrer  that  the  order  of  arrest  was  based 
upon  the  charge  of  deceit  and  fraudulent  representation:  and  tbls  would  seem 
to  eatablish  the  legal  result  that  it  la  a  cause  of  HcUon  arisingout  of  the  toans- 
aotions  set  forth  In  tlie  complaint  as  the  foundation  of  the  plaintifTs  daim, 
and  omnected  with  the  auljject  of  that  action.  In  the  case  of  Carpenter  ▼. 
Ineuranoe  Co.,  93  N.  Y.  652,  a  kindred  question  was  disposed  c^.  It  was  an 
action  for  an  alleged  wrongful  conversion  of  a  quantity  of  wood.  The  de- 
fendant set  up  aa  aoountej'-clalm,  in  substance,  that  it  held  a  bond  and  mort- 
gage as  collateral  upon  certain  lands  which  were  insufficient  security,  and  the 
obligor  was  InsolTent;  and  that  plaintift,  being  asecond  mortgagee  in  poases- 
aion  of  the  lands,  with  knowledge  of  the  facta,  and  with  intent  toredaoe,  and 
deprive  defendant  of,  its  security,  and  to  defraod  it,  wrongfully  cut  the  wood 
In  question  from  the  laud,  thereby  wasting  the  land.  etc..  to  defendants'  dam- 
age; and  that  on  the  foreclosure  of  defendants'  mortgage,  and  sale  thereuo- 
der,  a  large  deflciency  was  left.  The  court  (Eabl,  J.>  said:  "The  transao- 
tion  Bet  furth  In  the  complaint  was  the  conversion  of  the  wood,  and  hence  It 
cannot  be  s^d  that  the  counter-claim  arose  out  of  that  tnmsacUon.  But  was 
it  not  connected  with  the  subject  of  the  action?  The  word  'connected'  may- 
have  a  broad  signification.   Tbeconnection  may  be  slfgtit  or  intimate,  remote 
or  near;  and  where  the  Une  shall  be  drawn  It  may  be  difflMiult  sometimes  to 
determine.  The  counter-chtim  must  have  such  a  relation  to  and  connecUcMi 
with  the  sul^Ject  of  the  action  that  it  wUI  he  Just  and  equitable  that  the  oon- 
trover^  between  the  parties  as  to  the  mattera  alleged  in  the  comphiint  and 
In  the  counterclaim  should  be  settled  in  one  action  hf  one  litigaUon;  and 
that  the  claim  of  Uie  one  should  be  offset  against,  or  applied  upon,  thedaim  of 
the  (Aher.  Here  it  is  sufficiently  accurate  to  say  that  the  subject  of  the  aeti<Hi 
was  the  wood  wrongfully  taken  by  the  defendant,  and  the  ooiinteMdaim  was 
for  jdamages  sustiUoed  by  the  defendant  in  the  wrongful  impairment  of  its 
security  by  the  severance  of  the  same  wood  from  the  land,  and  thns  dimlniab- 
Ing  the  v^ne  of  the  land  by  the  value  of  the  wood.   In  such  case  it  la  eer- 
talnly  Just  that  the  defendant  should  conntsr-claim  its  damage  for  the  sever- 
ance of  the  wood  against  the  plaintiff's  claim  for  the  conversion  thereof.  In 
the  forum  of  conscience,  the  plaintiff  was  under  obligation  to  restore  the  wood 
to  the  defendant  as  a  portion  of  its  security  for  its  claim  against  the  mort- 
gagor." In  the  forum  of  conscience,  it  might  perhaps  he  said  here,  tbs 
plaintiff  is  under  the  obligation  of  recognizing  the  claim  of  the  def^danta 
arising  from  his  fraudulent  conduct.   This  view  is  strengtiiened  by  the  ease 
of  Manufaoturinff  Co.  v.  Hall,  61  N.  T.  226.  in  which  it  was  dedaied  that 
the  policy  of  the  Code  required  a  liberal  constroction  of  set^on  501.  to  the  end 
thtU  controversies  between  the  same  parties  should  be  settled  in  one  action. 
Bat,  nevertheless,  whether  tbis  can  be  done  or  not  depends  upon  the  statute; 
and  the  counter-claim  set  up.  if  not  within  the  provisions  of  section  501  (tf 
the  Oode,  cannot  be  maintained.   Itisnot.   The  arrests  from  which  the  pUin- 
tiff  suffmed  were  upon  process  which  was  unauthorized,  and  each  oneof  them 
was  a  separate  and  distinct  wrong,  connected  with  no  other  subject  tiian  the 
unlawful  arrest.   The  reasons  wtiy  such  a  defense  might  have  been  allowed 
sufficiently  appear,  if  the  legislature  had  permitted  it;  but  they  have  not,  and 
without  that  sanction  it  has  no  place  in  a  controversy  like  this.   It  does  not 
grow  out  of  any  transaction,  because  a  transaction,  m  nomine,  involves  the 
operation  of  two  minds,  at  least,  or  out  of  a  contract  which  requires  the  con-  . 
currence  of  two  minds,  at  least;  and  it  is  notoonnected  with  the  subject-mat- 
ter of  the  action,  which  is  not  a  transaoUon  or  oontract,  but  a  wrong  done  by 
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the  aUmnpted  enfracementof  acoatnust  in  an  illegal  modau  The  canaeot  ac- 
tttm  hen  la  for  a  tort  or  peraonal  in]ui7.  The  defeadanta'  dalm  ariaea  npoa 
a  contract  legal  and  enforceable.  If  tbe  proper  methods  be  adopted.  They  are 
therefore  wtwlly  aeparate  and  distinct,  and  not  connected.  The  only  and  re- 
mote connertfon  between  them.  It  may  be  said,  is  that  one  caused  the  other; 
that  is,  the  attempted,  but  ill^pd.  enfurcament  of  one  gave  rise  to  tbe  other, 
and  they  exist  independently,  tlierefore.  If  the  pUtntifl  bad  Judgment  her^, 
and  the  defendants  had  judgment  on  their  diUm,  and  an  application  were 
made  to  art  them  off,  there  would  be  a  different  condition  presented  tw  eon- 
alderation,  which  mlifht  be  attended  by  a  different  reeolt. 

Por  these  reasona  the  interlocutory  judgment  appealed  bom  mnrt  be 
Toaed,  and  judgment  ordered  tor  plaintiff,  sust^ning  demurrer,  with  leave 
to  defendants  to  amend  within  the  usual  time  on  payment  of  the  ooata  of  tbe 
demurrer  and  of  the  appeal. 

Yam  Bm»r,  P.  J.,  concurs  in  result. 

Dahtblb.  J.  I  agree  Uut  the  oountet^lalm  set  up  In  the  amwer.  to  which 
tlie  demurrer  has  been  directed.  Is  not  connected  with  the  subject  of  the  action 
in  any  legiU  aenae,  and  baa  not  arisen  out  at  the  same  transat^on.  and  that 
the  interiocttUHry  judgment  should  be  reversed,  and  that  the  plaintiff  stionld 
have  jodgmentaustalnittg  the  demurrer,  with  leave  to  tlie  defendant  to  amend 
in  the  nanal  time  on  payment  of  coats  of  the  demurrer  and  ot  Uw  appeiJ. 


fiSABHS  0.  MXLA. 

(atpmae  (Towrt,  Oenerat  Term,  Ftnt  Departmsnt.  Jnne  6, 1800.) 

7ain>OB  Aim  Tikd»— Rigets  ov  Tindbb— Doubtful  Titlb. 

Testator  derised  all  his  property  to  his  executor  la  trust  to  receive  the  Income, 
par  tt  to  testator's  mother  durioff  ber  life,  aod,  od  her  death  before  two  oertain 
cbfidreD  ahotild  become  81  years  of  ase,  to  amdy  It  to  their  tapport,  eta,  nntll 
that  time,  and,  If  the  mother  bad  died  oefore  tut  time,  the  property  was  then  to 
be  Moally  div^ed  between  the  children,  and,  in  case  of  tbe  death  of  either  leaving 
lawxal  issne,  sncb  Issue  was  to  take  the  share  of  the  decedent.  There  was  no  d»- 
Tlse  of  tbe  estate  given  to  tbe  executor  until  both  tbe  children  became  31  years  of 
■ga.  Held,  that  the  validity  of  the  trust  and  of  a  power  of  sale  given  to  the  ex»- 
ontor  to  w  in  Its  execution  was  so  uncertain  on  the  ground  that  tbe  will  nnlaw- 
fnlly  BuspMided  the  power  of  alienation,  that  one  wlw  iiad  agreed  to  ponhaae  the 
property  from  the  executor  would  not  be  oompaUad  to  take  tbe  titles 

Case  Bubmitted  on  agreed  statement. 

Action  by  Joseph  H.  Bearns.  executor  of  Alexander  Wing  Fisher,  against 
Ferdinand  H.  Mela,  to  enforce  a  contract  of  aale  of  certain  realty,  and  to 
aompd  payment  of  tbe  purchase  money. 

ed  before  Van  Brunt,  F.  J.,  and  Bbast  and  Danuxs,  JJ. 
A  JTallar,  fur  ^aintlfl.   CAorlw  PuUa,  for  defendant. 

Van  Bbunt.  P.  J.  There  being  no  evidence  furnished  to  tbe  court  that 
the  papers,  as  required  by  the  provisions  of  the  Code,  have  been  flied  with 
tbe  clerk  of  the  court,  we  might  very  well  on  that  ground  decline  to  entertain 
tbe  Bubmission.  In  order  that  the  court  may  acquire  jurisdiction  it  is  neces- 
sary that  proof  should  be  furnished  of  the  jurisdictional  facts, one  of  which  Is 
that  papers  should  be  Hied  in  tbe  office  of  the  county  clerk.  The  plaiotifT  in 
this  action  entered  into  a  contract  whereby  he  agreed  to  sell  to  the  defendant 
certain  premises.  At  the  time  fixed  for  the  delivery  of  the  deed  the  defend- 
ant refused  to  take  title,  upon  the  ground  that  the  trust  attempted  to  be  ere* 
ated  by  the  will  of  one  Fisher,  of  whom  the  plaintiff  was  acting  as  executor, 
was  invalid,  in  that  it  unlawfully  suspended  the  power  of  alienation;  andtbi^ 
tbe  power  of  sale  in  the  will  la  insepaiably  connected  with  the  trust,  and  falls 
with  it;  and  alBO  that*  it  thetruat  is  adjudged  to  be  valid,  tlie  plaintiff  has  do 
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power  to  nell  until  after  the  death  of  the  lUe-tenant.  It  U  very  dear  that 
judgment  in  favor  of  the  plaintiff,  eompeUingtbe  defendant  to  take  this  Utl^ 
cannot  be  tendered  If  there  ia  any  reasonable  doabt  as  to  the  eharaeter  of  tba 
title  which  the  defendant  will  aoqalre  by  the  eoDv^yanoa  tendered  to  him  by 
the  plaintiff.  The  ooort  Is  obliged  to  eonatruethe  proTialons  of  a  will  wltb* 
ont  having  the  partite  before  It  to  make  such  oonstniction  condotdTe.  And 
ttierefore.  If  there  Is  any  reasonable  queation  as  to  the  oonatruction  which  la  t» 
be  placed  upon  the  will,  the  defendant  ahoald  not  be  compelled  to  t^e  title 
to  this  property,  because  he  does  not  get  a  marketable  title,  viz.,  one  free 
from  reasonable  doubt.  We  think,  upon  an  exanttnation  of  the  will  in 
question,  there  may  be  doubt  in  reference  to  the  validity  of  the  trnrt  and  llie 
power  of  aale,  and  therefore  the  defendant  ahonld  not  m  required  to  take  the 
title.  The  aaid  Flaher  of  whom  the  plaintiff  is  executor  died  sdsed  of  tba 
premises  iu  question,  leaving  him  surviving  hia  mother  and  a  broker  and 
sister  of  the  half  blood,  and  also  a  last  will  and  testament  in  which  be  devised 
to  his  executor,  the  plaintiff,  all  hia  property,  in  trust— J^a^  to  reoalTa  tJie 
rents,  issues,  and  profits  thereof;  aeoomf,  to  pay  the  same  unto  bis  mother 
during  her  natural  life;  and,  third,  upon  the  death  of  hia  mother  btfoca  Ua 
half  brother  and  sister  shall  have  arrived  at  the  age  of  21  years,  he  ^recta  hto 
executor  to  apply  the  .rent,  income,  and  profits  of  said  real  eatate  for  tba  sup- 
port, oducaUon,  and  nuilntananoe  of  said  half  brother  and  riatar  nntU  tbay 
zeapeettvely  arrive  at  the  age  of  21,  and  then,  upon  the  death  at  the  teatafeor'a 
mother,  and  upon  the  aald  half  brother  and  aister  arriving  at  the  ago  irf  21.  ba 
gave  and  devised  unto  his  said  half  brother  and  slater  all  hia  estate  of  eveiy 
kind,  to  be  equally  divided  between  them,  and,  in  case  of  the  death  of  dthw 
leaving  lawful  issue,  auch  Isane  was  to  take  tiie  ahare  hia,  hett  or  their  parmt 
would  have  taken  if  living,  to  be  equally  divided  between  them  ahwe  and 
share  alike,  to  them,  their  nelra  and  assigns,  forever.  It  is  claimed  upon  tba 
part  of  the  philntiff  that  this  devise  is  similar  to  that  contained  In  the  will 
which  waa  considered  in  the  citse  of  Monarqws  V.  ManarquSt  80  N.  T.  321. 
But  npon  an  examination  oS.  that  case  it  will  be  seen  that  there  Is  a  distino- 
tion  whldi  makes  the  eonaUuctlon  of  the  devise  under  consideration  too  nn- 
ewtaln  to  compel  a  purchaser  to  take  title  dependent  upon  the  validity  there- 
of. In  the  case  cited  by  the  first  clause  of  bis  will,  the  testator  gave  to  hia  widow 
the  use  of  all  his  personal  and  real  eatate  durl  ng  her  life ;  by  the  second,  he  gave 
all  income  arising  from  hlsestate  to  his  four  daughters,  "to  be  divided  equally 
between  them  share  and  share  alike,  during  their  and  each  of  their  respective 
natural  lives,  remainder  to  their  respective  children,  and  to  their  reapective 
helra  and  assigns,  forever."  This  latter  clause  in  reference!  to  the  remainder 
la  conaplouously  lUnent  from  the  will  now  tinder  consideration.  The  pres- 
ence of  this  clause  showed  that  It  was  the  intention  of  the  testator  that  frooa 
the  time  of  his  death  the  children  of  his  daughters  should  take  a  vested  remain- 
der in  his  estate:  and  that,  upon  the  death  of  a  daughter  leaving  children,  he 
intended  that  such  children  should  be  entitled  to  an  estate  in  possession.  Un- 
der these  circumstances,  the  court  held  that  there  was  no  suspenaion  of  tbe 
power  of  alienation  beyond  the  period  limited  by  the  statute.  In  Uie  case  at 
bar  there  is  no  such  provision  in  regard  to  the  remainder;  upon  the  contrary, 
there  is  no  devise  of  such  remainder  except  upon  the  half  brother  and  sister 
arriving  at  the*  age  of  21  years.  The  language  of  the  testator  is  that  upon 
the  death  of  bis  mother,  and  upon  said  half  brother  and  sister  arriving  at  the 
age  of  21,  he  gave  and  bequeathed  unto  them  all  his  estate,  etc.  There  ia 
nothing  which  devises  the  estate  which  has  previously  been  given  to  bis  ex- 
eoutor  until  those  two  children  arrive  at  21  years  of  age.  If  they  were  both 
living,  and  one  arrived  at  tbe  age  of  21,  no  title  would  vest  in  the  one  no 
arrinng  until  the  other  had  attained  that  age;  and  if  either  died  prior  to  ar- 
riving at  21  tl)«e  would  be  no  devise  until  the  other  arrived  at  21,  thna  ctm- 
traveuing  the  statute.  But  it  may  iM  argued  that  the  tsatator  pnvlded  that* 
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in  case  of  the  death  of  either  leaving  lawful  Issae.  such  issue  was  to  take  tha 
share  his,  her,  or  their  parent  would  have  taken  if  living.  Bat  It  is  diffloult 
to  establish  that  such  iasae  can  take  anything  nntU  the  parent  would  have 
arrived  at  21  years,  because  there  appears  to  be  no  devise  to  such  parent  until 
be  or  she  arrives  at  21 ;  and  if  the  children  are  to  take  what  the  parent  would 
have  taken,  and  the  parent  would  have  taken  nothing  until  arriving  at  21, 
there  is  nothing  for  the  children  to  take  until  that  time  elapses.  It  is  possible 
that  a  different  construction  may  be  placed  upon  this  clause,  but  it  is  by  no 
means  certain  tliat  It  can  be  brought  within  the  the  rule  laid  down  in  itfbn* 
arqw  T.  Monarque,  supra.  It  appears  from  a  reading  of  the  will  that  the 
power  ci  sale  is  distinctly  connected  with  the  trust,  is  part  and  parcel  of  It, 
and  was  glren  to  aid  in  the  execution  of  the  trust,  and  for  do  other  purpoM 
whatsoever.  Under  these  circumstances,  we  do  not  think  that  the  defend- 
ant should  be  compelled  to  take  the  title  which  has  been  offered,  and  Judy* 
ment  is  given  for  defendant  aoconltngly,  with  costs.   All  concur. 


KELLOoa  9.  Akekioan  MAHur'o  &  Supply  Oo.,  Limited. 
{Supreme  Courts  Ocneral  Term,  Flint  Department.  Jaoe  0,  ISBQ.) 

JlRUL— BXVIBW— iKBTHUOTtONS. 

In  an  aotiou  for  wrongfully  dlsobargliig  plalDUfl  from  defendaoVs  Servian  error 
la  snbmittiQR  to  the  jury  the  qaealion  whether  a  certain  individual  tranaacrtion  be- 
tweea  pUlntiff  and  toe  presioeDt  of  defendant  company  was  a  reoaoaable  ground 
for  the  dlsobarge,  la  not  cured  by  a  lubeequent  instnictioa  that  such  transaction 
did  not  arise  unoiar  the  oontraot  of  employment,  when  the  Jury  are  not  told  that 
they  should  not  eonildar  It  in  determialng  whether  plaliiflff  was  pngmlj  dl>- 
ohairged. 

Appeal  from  dreuit  ooort,  Kew  Y^k  county. 

Action  by  Fordyce  L.  Kelt(^g  against  the  AmeriMn  Manafactnrisff  ft  Sup- 
ply Company,  Limited.  Judgment  was  entered  on  a  verdict  for  draendant, 
and  a  motion  was  denied.  Defendant  appenls. 

Argued  before  Vas  Brunt.  P.  J.,  and  Bkadt  and  Dahxels,  JJ.  ' 

ArtAur  if.  Smith,  (£.  Z.  Kellogg,  of  counsel.)  for  appellant.  JSf.  A.  Sfo- 
Bride,  {D.  MoClure,  of  eooBsel,)  for  respondent. 

Tan  Bbubt,  P.  J.  This  action  was  brought  to  reoover  damages  ttt  al- 
leged breach  of  contract  of  employment,  said  breach  being  the  diacharee  of 
the  plaintiff  from  the  employment  without  jost  cause.  The  answering 
defendant  alleged  foilure  to  perform  the  contract,  and  denial  of  the  discbargep 
bat  Uiat,  on  the  contrary,  the  plaintiff  left  of  bis  own  accord.  The  evidence 
showed  that  the  [^Intlff  had  been  employed  by  the  defendant  to  take  charge 
<tf  the  Bales  of  black  powder,  and  also  to  make  himself  useful  in  doing  the 

Kneial  business  of  the  company,  and  that,  certain  differences  having  arisen 
tweenthe  plaintiff  and  one  Bedford,  the  president  of  the  company,  eiUier 
the  plaintiff  was  dlacharged,  or  left  the  employment  of  the  defendant;  the 
plaintiff  claiming  that  he  was  discharged,  and  the  defendant  ctoiming  that 
he  left  voluntarily.  The  circumstances  leading  up  to  this  severance  of  the 
relations  between  the  parties  were  the  subject  of  considerable  conflict  of  tes- 
timony, upon  which  the  jury  were  called  upon  to  pass.  Among  other  evl- 
denoe  that  was  Introdaoed  was  evidence  of  the  fact  that  the  plaintiff  bad  re- 
ceived the  title  of  certain  property  in  which  Bedford  and  other  persons  were 
interested;  that  at  or  about  the  time  of  his  discharge,  or  leaving  the  employ- 
ment of  the  defendant.  3fr.  Bedford,  the  president  the  defendant,  demanded 
of  the  pl^ntiffa  conveyanoeto  himself  of  this  property.  The  plaintiff  de- 
murred to  making  thto  conveyance  upon  grounds  which  he  stated  to  Bedford; 
and  this,  it  Is  claimed,  was  the  ground  of  his  dischai^  And  In  submitting 
the  question  as  to  whether  the  plaintiff  had  been  pnmerly  discharged,  in 
commenting  upon  thia  refusal  to  conv^,  the  court  siUd:  **Under  these  dP- 
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cumstaiices,  and  under  biB  aUegationa  In  his  oompUdnt,  and  Uie  proof  timt  be 
wan  discharged  beuauae  he  would  not  execute  that  deed,  joa  are  to  lln<l 
whether,  upon  bts  side  of  the  case  alone,  tiiat  was  a  wnmgfol  reason  tor  his 
disoharge.  and  not  a  reasonable  one."  The  sabmiaslon  of  this  point  to  thn 
jury  was  excepted  to  by  plaintiff's  counsel  upon  the  ground  that  the  subject 
sbould  not  be  submUted  to  the  jury,  but  dealt  with  by  the  court  iis  matter  of 
law.  In  other  words,  apparently  claiming  that  the  court  bad  no  right  to 
submit  any  question  in  relation  to  the  refusal  to  execute  the  deed  as  a  ground 
of  discharge,  because  it  was  an  individual  traosaction  between  Bedford  and 
the  plaintiff,  and  had  nothing  to  do  with  his  relations  to  the  company  itself. 
That  this  is  the  ocnrect  Interpretation  of  the  position  of  the  counsel  for  the 
plaintiff  is  evidenced  by  a  clause  in  the  subsequent  part  of  the  charge,  where 
the  court,  apparently  upon  request,  charged  that  the  transaction  in  regard  to 
the  ezecntloa  and  delivery  of  the  deed  was  not  one  arising  under  his  contract 
of  employment,  and,  using  Its  own  language:  "It  was  not.  That  was  a  mat^ 
ter  which,  although  connected  with  these  parties,  arose  under  the  partnership 
agreement  of  Smith  &  Co.,  where  Kellogg,  the  plaintiff,  was  a  pfuty.** 

The  question  presented  by  this  exception  is  whether  that  part  of  the  charge 
was  retracted  by  the  subsequent  language  of  the  court.  We  do  not  find  that 
it  was.  The  court  left  It  to  the  jury  to  find  whether,  if  he  was  discharged 
because  he  would  not  axecute  that  deed,  that  it  was  a  wrongful  reason  for 
his  dischai^.  and  not  a  reasonable  one.  All  that  was  subsequently  said  was 
that  the  transaction  in  r^ard  to  the  deed  was  not  one  arising  under  the  con- 
tract of  employment.  The  jury  were  not  Instructed  that  therefore  it  could 
form  no  ground  for  the  discharge.  If  they,  bad  been  so  instructed*  then  the 
erroneous  view  given  to  the  jury  would  have  been  done  away  with,  and  the 
charge  would  have  been  correct.  But,  although  the  court  stated  the  abstract 
proposition  that  this  traosaction  was  not  one  arising  under  the  contract  of 
employment,  it  did  not  instruct  the  jury  that  there&re.  in  detormining  the 
question  as  to  whether  the  plaintiff  was  properly  discharged  or  not.  they 
sbould  not  take  that  into  consideration.  Therefore  the  jury  may  have  in- 
ferred that,  although  this  transaction  did  not  arise  under  the  contract  of  em- 
ployment, yet  still  the  previous  instruction  said  that  they  had  a  right  to  find 
whether  or  not  the  circumstances  attending  that  transaction  offered  a  leaaon- 
abie  ground  for  the  discharge  of  the  plaintiff;  and  this  objection  seeuia  to  us 
of  BO  great  importance  as  to  call  for  a  reversal  of  the  judgment. 

There  are  no  other  objections  or  exceptions  which  It  is  important  now  to 
consider,  as  they  were  properly  disposed  of.  The  judgment  should  be  ifr 
versed,  and  a  new  trial  ordered,  wiUi  costs  to  appellant  to  abide  event.  AH 
concur. 


Atkins  v.  1£akhattah  Bt.  Go. 

(Supr-ne  Court,  QenenU  Term,  FirH  Department.  June  6,  ISBOi) 

L  Duuoas— BzpBBT  TssTiMoitT— SpaoounvB  Damaoss. 

la  an  action  for  persoaal  injuries,  testimony  by  a  medloal  witness  M  to  iHut  i*- 
suits  are  likely  to  flow  from  the  Injuries  Is  inadmissible^ 

I.  EVIDBHGB— EXPBBT  TSSTIHOXT. 

In  an  action  for  personal  injuries,  testimony  by  a  physioian,  who  had  ne  kwmt 
edge  of  plsintifPs  medical  history  prior  to  the  aotddent,  Uiat  he  traaled  haetbr  aar> 
tain  symptoms  doe  entlr^  to  themjurlos,  is  iT^nilmiMiMif. 

Appeal  from  circuit  court,  Hew  York  county. 

AcUon  for  personal  injuries  by  Minna  Atkins  against  the  Manhattan  BaSt" 
way  Company.   Judgment  for  plaintiff.   Defendant  appeals. 

Argued  before  Van  Bbunt,  F.  J.,  and  Daniels  and  Brady,  JJ. 

Daviea  <£  HapaUo,  {8anU.  Blythe  Rogera,  of  counsel,)  for  appellant.  8ul' 
Uvan  i£  Cromtoell,  (  W.  J*  CurU$,  of  counsel,)  for  respoadei^ 
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Yam  Bbunt.  P.  J.  This  action  was  brought  lo  recover  daruagea  for  per- 
■oiutl  Injuries  alleged  to  have  been  sustain^  because  or  the  negligence  of 
the  defendants.  The  only  questions  submitted  upon  this  appeal  arise  upon 
exofptlons  to  the  admla^n  of  questions  rekiting  to  the  permanency  of  tlw 
injuries  received. 

The  following  question  was  asked  of  one  of  the  medical  witnesses  by  the 
jdaintiff:  "Tell  the  jury  what  results  are  likely  to  flow  from  the  Injuries 
from  which  Mrs.  Atkins  was  suffering  on  the  3d  of  January,  1888?"  This 
question  was  duly  objected  to,  and  the  objection  overruled.  This  was  dearly 
error.  This  form  of  question  has  been  so  often  condemned  that  it  seems 
somewhat  remarkable  that  it  should  still  be  persisted  in.  In  the  cases  of 
JohtiMon  V.  Railroad  Co.,  4  N.  Y.  Supp.  848;  Strohm  t.  Railroad  Co.,  96 
K.  Y.  S06;  and  QHnoold  t.  RaUroad  Co.,  115  N.  Y.  61,  21  N^.  E.  Bep.  726* 
— such  a  form  of  interrogatory  is  expressly  condemned. 

There  was  another  class  of  expert  evidence,  which  was  admitted  under  ob- 
jection, which  was  equally  obnoxious  to  the  rules  of  evidence.  The  physician 
had  testified  that  he  had  never  seen  the  plaintiff  before  she  was  hurt,  to  at- 
tend her  professionally;  that  he  had  no  personal  knowledge  of  her  medical 
history  prior  to  the  accident,  except  that  which  he  gained  from  her  in  qaes- 
Uoning  ner  when  he  first  saw  her,  and  subeeqaently.  Ko  evidenM  was  ^ven 
as  to  what  the  plaintiff  bad  told  the  physician,  and  this  question  was  asked: 
"Por  what  have  you  treated  Mrs.  Atkins?  What  symptoms  have  you  treated 
her  for  during  the  Ume  intervening  between  the  8d  of  January,  1888.  to  the 
present  time,  dne  entirely  to  the  injuries  she  received  at  the  time  of  the  acci- 
dent?**  This  question  was  duly  objected  to,  and  objection  overruled.  This 

Sueetlon  flowed  the  witness  completely  to  usurp  the  functions  of  the  jury, 
t  left  the  witness  to  determine  what  injuries  the  plaintiff  had  received  from 
tbe  accident.  It  left  the  witness  to  determine  what  her  prevtoos  oondltlon 
had  been,  without  the  jury  having  any  knowledge  upon  what  such  deter- 
minatioa  was  based;  and  the  question  also  made  the  witness  testify,  not  as  to 
an  opinion,  but  to  tbe  absolnte  facts  that  the  symptoms  arose  from  tbe  In- 
juries which  the  physician  assumed  tlie  plaintiff  to  have  received;  but  what 
those  were  which  the  physician  assumed,  the  jury  were  entirely  ignorant. 
In  fiict,  throughout  the  whole  of  this  case  the  medical  experts  were  allowed 
to  tesU^  without  the  jury  having  the  slightest  information  as  to  upon  what 
Boeh  evidence  was  founded.  The  judgment  and  order  appealed  from  must 
bo  xeTeraed,  with  costs  to  the  appellant  to  abide  the  event.   All  ooncnr. 


COHMEBCIAI.  TeLEOBAH  OO.  0.  SlOTH  «(  OZ. 

(fluprme  Court,  QeMraL  Term,  SHrst  i>epartmant  June  S,  UBOl) 

L  Anoanx  uid  Clibkt— Lmr  wvm  Basvion. 

An  anomey  may  have  tiM  saUsfaotion  vaoated  and  exaoaUon  Issued  to  ooUeol 
the  amount  u  a  judgment  paid  to  Us  oUent  after  aotloe  to  defendaato  to  pay  tlw 
same  to  htan,  as  ne  bad  a  Uoi  thereon  for  profesaloiiat  servloeB, 

LSua. 

That  there  la  a  dimnto  between  the  attomsj  and  bto  oUent  as  to  the  aaoont  of 
hlsoompensattonornlsrlghttoreDnmenUondoMiMt  defeat  his  rlgUtoanfocee 
his  Uea  oa  the  judgment  by  a  sununary  proeeodlpg  against  defOodanto  after  notice 
to  them  that  be  cUnled  It. 
s.  ftm. 

That  the  attorney  has  sued  hia  eUent  by  attaobment  for  prof OMlonal  MrrioM  doe* 
not  defeat  his  right  to  anforoe  hla  lias  tm  the  judgment  If  tha  olalma  giving  rise  to 
SQoh  UOB  wsm  not  iBolnded  In  that  action. 
4,  Baio. 

Whisa  the  Jadgment  la  agalost  several  defendanta,  an  appeal  takeo  by  ona  of 
tliem  operates  In  his  favor  alone,  and  as  to  the  defenwits  who  have  not  appealed 
tlM  attomqr's  Uan  may  be  eDloxoed  1^  iaaoing  OKeoatloa  against  thass. 

Appeal  fnm  special  term,  XTew  York  coonty. 
v.lON.T.B.no.6— 28 
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Motion  by  James  £.  Chandler  to  vacate  the  satisfaction  of  Judgmeat  re- 
covered  by  the  Commercial  Telegram  Company  against  James  D.  Smith,  ai 
president  of  the  Kew  York  Stock  Exchange,  and  others,  and  for  permission 
to  issue  an  execution  against  the  Gold  &  Stock  Telegraph  Company  and  the 
Western  Union  Telegraph  Company  to  collect  the  amount  of  the  judgment, 
and  enforce  his  lien  for  services  as  attorney  for  plalntlH  In  the  litigation. 
Motion  denied.   Appeal  by  James  £.  Chandler. 

Argued  before  Van  BBtrwT,  P.  J,,  and  Bradt  and  Daniels,  J  J. 

JameaE.  Chandler  and  Robert  P.  Harlow,  { Wm,  M.  8t^ord»  oi  ooonsel,) 
fbr  appellant.    Wm.  W.  Cook  and  DiUon  (ft  £fioayne,  for  respandents. 

Danieu,  J.  The  appellant  was  the  attorney  for  the  plaintiff  in  the  action 
in  which  the  judgment  was  recovered.  The  recovery  was  for  the  sum  of 
$2,295.42,  and  included  no  more  than  the  coats,  together  with  an  allowance 
amounting  to  the  sum  of  91,000.  The  appellant  claimed  to  be  entitled  to  a 
lien  upon  this  judgment  for  his  services  in  the  liUgatlon,  and  In  December, 
1889,  he  gave  notice  in  writing  to  tlie  attorneys  for  the  defendants  in  the 
action  that  he  had  a  lien  upon  the  amount  of  the  judgment  for  the  services 
rendered  by  falm  as  attorney  and  counsellor  at  law  for  the  plaintiff  in  the 
litigation,  which  had  resulted  in  the  recovery  of  the  judgment,  and  in  Janu- 
ary, 1890,  he  served  a  further  notice  upon  the  attorneys  for  one  of  the 
fendants  that  he  should  issue  an  execution  to  collect  the  judgment  unless  the 
same  was  paid  to  him.  At  their  Instance  he  delayed  doing  so  for  the  tame 
being,  and  on  or  about  the  4th  of  February,  1890,  the  judgment  was  settled 
by  the  payment  of  the  amount  of  it  to  the  plaintiff  its^f.  The  attorney 
thereupon  applied  to  the  court  for  an  order  vacating  a  discharge  of  the  judg- 
ment, and  allowing  bim  to  Issue  an  execution  upon  it  for  the  recovery  oC  the 
amount.  But  this  application  was  denied,  and  apparently  under  the  author- 
ity of  the  decision  In  Hotoitt  v.  AferrUl,  113  N.  Y.  630.  20  N.  E.  Rep.  868. 
But  that  decision  in  no  way  denies  the  right  of  the  attorney  to  enforce  the 
lien  existing  in  his  favor  In  this  mnnner,  and,  where  the  judgment  may  have 
been  satisQ«l  after  notice  of  the  lien  claimed  by  him,  the  power  of  the  court 
to  vacate  the  satisfaction  and  permit  the  execution  to  be  issued  upon  It  for 
the  benedt  of  the  attorney  is  conceded  by  this  decision.  But  In  that  case  It 
was  considered  that  redress  might  be  obtained  by  the  attorney  by  proceeding 
against  the  plaintiff  in  the  action,  while  here  that  would  \fe  impracticable, 
for  the  reason  that  it  has  been  made  to  appear  that  the  plaintiff  In  this  action 
is  insolvent  to  a  large  amount,  and  on  tbHt  account  incapable  of  responding 
to  the  appellant  for  the  services  performed  by  liim  in  the  action.  And  where 
services  of  this  description  have  beBn  performed,  and  the  recovery  of  a  judg- 
ment has  been  secured  by  the  attorney,  it  has  been  repeatedly  held  by  the 
courts  that  the  lien  asserted  in  this  ins^nce  exists  in  his  favor,  and  macy  be 
enforced  by  him  for  the  satisfaction  of  his  demands.  Manhall  v.  J/eerA, 
51  N.  Y.  140;  Goodrich  v,  McDonald,  112  N.  Y.  157,  19  N.  E.  Rep.  649; 
Randall  v.  Van  Wagenen,  115  N.  Y.  527,  22  N.  E.  Rep.  361;  WrU/ht ». 
Wright,  70  N.  Y.  98.  And  the  attorney  is  entitled  to  proceed  In  this  sum- 
mary manner  to  enforce  the  lien  and  obtain  satisfaction.  In  re  Wolf,  4  N*.  Y*. 
Supp.  239.  And  the  circumstances  that  a  dispute  may  exist  concerning  the 
amount  of  his  compensation  or  his  right  to  remuneration  will  not  defeat  tlte 
proceeding;  for  the  oourt  is  empowered,  through  the  intervention  of  a  refer- 
ence, to  determine  the  validity  of  his  claim,  as  well  as  the  obJecCiona 
which  may  be  made  against  it  by  either  of  the  partiei  to  the  jndgmeot  w 
others. 

It  has  been  asserted  on  behalf  of  the  parties  to  the  Judgnunt  that  the  ap- 
pellant has  been  paid  the  snm  of  818,882.^  for  his  aerrkes  in  this  and  other 
litigations  In  behalf  of  theplai  ntifl  In  the  judgment.  And  a  payment  nearly  to 
this  extent  has  been  conceded  by  him,but,at  thesametlmeiithasbeenatatod. 
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with  apparent  probability  as  to  Its  correctnesa,  that  be  had  disbursed  nearly 
the  Bum  of  S6,000  in  tbe  litipitton.  by  way  of  axpenses,  and  that  the  plain- 
tiff in  tbe  action  still  remains  indebted  to  him  in  a  large  sum  of  money,  ex- 
eluding  tbo  costs  and  allowances  recovered  by  this  judgment.  Who  may  be 
correct  concerning  this  disputed  state  of  the  accounts  it  is  not  necessary  to 
attempt  to  determine;  neither  could  that  be  satisfactorily  done  upon  tha 
affidavits  as  they  were  presented  on  the  hearing  of  tbe  motion.  If  the  ap- 
pellant m  right  in  his  statemeDis,  then  he  is  entitled  to  enforce  his  lien  upon 
the  amount  included  in  the  jndgment  by  issuing  an  execution  for  its  collec- 
tion, while.  If  he  Is  not  right  In  that  statement,  thent^sn  inquiry  wfaicb  may 
be  r^ularly  made  in  the  proceedings  it  will  be  established  as  a  matter  of 
fact  that  he  had  been  paid  for  his  services,  and  has  no  legal  right  to  enforce 
the  collection  of  this  judgment.  That  is  a  matter  which  can  only  be  litigated 
satis/actorily  by  taking  tbe  testimony  of  the  witnesses,  whose  evidence  may 
be  important  on  tbls  subjectp  and  then  ascertaining  tbe  facts  established  by 
their  evidence. 

It  has  been  made  to  appear  by  tbe  affidavUs  that  tbe  attorney  In  December, 
1889,  commenced  a  suit  in  the  superior  court  of  the  city  of  Kew  Toil£  to  re- 
eorer  tbe  sum  of  $18,915.39.  stated  to  h«  owing  to  him  for  his  services  in  the 
plaintiff's  iitlgaUoa  as  its  attorney,  and  that  an  attachment  bad  been  issued 
in  that  salt,  and  a  bond  given  discharging  the  attachment,  which  secured  tha 
payment  to  the  attorney  of  any  sum  which  he  might  be  able  to  recover  in 
that  litigation;  and,  if  that  suit  had  Included  the  claim  now  made  by  the 
piaintiS,  that  would  hare  f  urnisfaed  a  very  satisfactory  reason  for  dismissing 
this  iHjplication,  for  the  attorney  could  then  very  well  held  to  have  elected  to 
prosecute  bis  remedy  by  action  instead  of  by  means  of  a  snmmary  proceeding 
of  tbls  description.  But  tbe  statement  made  by  blm  is  that  the  claims  pre- 
sented for  determination  of  that  suit  are  exclusive  of  that  forming  the  basis 
of  this  proceediag;  that  this  was  reserved  by  him,  and  not  made  a  part  of  the 
demands  for  the  recovery  of  which  that  suit  was  commenced  and  is  now  be- 
ing preaecnted.  This  statement,  as  tbe  affidavits  have  been  presented,  ap- 
pears worthy  of  credence,  and  the  action  in  tbe  superior  court,  therefore, 
eaoDOt  be  permitted  to  defeat  the  application  made  in  this  action.  It  has  also 
been  stated  that  it  was  supposed  that  all  tbe  claims  made  by  the  attorney  for 
services  rendered  to  the  plaintiff  had  been  paid  and  satisfied  in  the  manner 
already  stated,  bat  no  arrangement  or  agreement  whatever  is  authenticated 
or  disclosed  by  the  affidavits  which  would  warrant  the  conclusion  that  tbe 
money  received  by  the  attorney  was  so  received  in  satisfaction  of  his  demands 
against  the  plaintiff.  Neither  does  It  appear  satisfactorily  there  was  any  un- 
derstanding, to  which  tbe  plaintiff  had  become  a  party,  that  all  litigation 
should  be  ind^finitdy  suspended,  or  that  the  attorney  should  abandon  his 
right  to  satisfactioo  for  services  in  this  action  by  enforcing  his  lien  upon  the 
Jndgment  which  had  been  recovered.  It  Is  stated  in  tbe  points  on  behalf  of 
tbe  respondents  that  tbe  defendant  James  Smith,  as  president  of  theKew 
Yoi^  Stock  Bxehange.  had  appealed  from  the  judgment,  and  given  security 
on  that  appeal  staying  tbe  issuing  of  an  execution;  but,  if  that  is  the  fact,  it 
will  not  prevent  the  attorney,  in  case  his  right  to  enforce  his  lien  in  this 
manner  shall  be  established,  from  issuing  an  execution  against  the  defend- 
ants who  have  taken  no  appeal,  and  recovering  the  amount  to  which  he  may 
be  entitled  for  his  services  in  this  action  against  those  defendants.  The  stay 
of  proceedings  affected  by  the  appeal  and  nndertaking  of  the  other  defendant 
will  operate  in  Its  favor  alone,  and  not  in  favor  of  the  defendants  who  hav^ 
been  proceeded  i^iainst.  The  order  should  be  reversed,  with  $10  costs  and 
disbutsements,  to  abide  tbe  event  of  the  proceedings,  and  an  order  should  be 
entered  directing  a  reference,  for  the  hearing  of  the  matters  alleged,  to  a 
referee  to  report  to  tbe  court  tbe  evidenoe  taken  by  him,  with  a  atatemeat  of 
Us  opdaiavi  as  to  the  facts  proven  by  it.  Ml  concur. 
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Tn  n        or  BooHBm. 

In  ra  Wabbabt. 
{Supreme  Court,  Special  TIerm,  Jfottroe  Cotmlyi  1;  UML) 

L  XwrotTAi.  CoBFOKATiosft— PiTBuc  Fasks— MAiniAion  Bunm. 

Laws  N.  Y.  1888,  c.  198,  S  4.  proridin?  tbtt,  before  land  can  be  takes  \ff  Um  dtj 
of  Rochester  for  puk  parposes,  the  common  ooodcU  ''■baU,"ek  its  next  regular 
meeting  after  the  map  of  toe  taDd  to  be  takeo  hu  been  filed  teqidTed  \ry  aectioo 
S,  "by  resolution  declare  that  the  city  latenda  to  tafce"  the  land,  la  maudniory,  aod 
tbe  power  to  paw  saoh  reeolnUon  explrea  with  the  nexft  fesolar  monHng  Iwld  after 
the  filing  of  taa  map. 

%,  BAME — COUMISSIOHIBS — RESmKHTB  Ot  ClTT. 

Besidenu  of  a  city  seeking  to  condemn  land  for  paA  purpose*  are  (Haq.na11fVsd 
by  reason  of  interest  to  serve  as  oommissioners  to  appraise  toe  land  to  be  taken. 

AppHcatlon  Yif  tbe  vXbf  of  Bocbester  to  aoqnire  land  o(  John  W.  Warrant. 
The  iaid  Warrant,  respondent,  now  movee  to  vae^  on  order  \if  irtiidi  com- 
miasionerB  were  appointed  to  make  an  appraisement  irf  hia  land. 

V.  0,  ffone,  for  tbe  City.    /.  L.  Angle,  for  respondent. 

BimsEr,  J.  This  proceeding  was  taken  nnder  the  authori^  of  <dapter 
198  of  the  Laws  of  IStjS,  to  acquire  in  invitum  tbe  landa  of  the  reapondent 
for  park  purposes  by  the  park  commission  of  the  oity  of  Boch ester,  created  by 
tliat  act.  For  the  purpoees  of  this  motion  it  will  be  assumed  that  tbe  act  is 
constitutional,  although,  if  necessary,  a  strong  argument  might  be  made 
against  it.  The  act  provides  that,  before  any  proceedings  shall  be  taken  for 
acquiring  title  to  real  estate,  the  commissioners  shall  cause  to  tw  Oled  a  map 
of  the  land  which  they  propose  to  take.  Section  8.  It  Is  then  prescribed  that 
upon  filing  the  map  "the  common  coancil  shall,  at  tbe  next  r^ular  meeUog 
of  the  common  council  thereafter,  by  resolution,  declare  that  the  city  inteniis 
to  take"  the  land,  and  shall  give  notice  of  such  intention  by  publishing  the 
same  for  20  days.  Section  4.  The  next  section  provides  ttiat  "at  the  neit 
regular  meeting  of  the  common  council,  after  the  expiration  of  said  pablics- 
tion,"  a  notice  shall  be  published  for  10  days  that  the  city  will  apply  at  the 
place  therein  to  be  named  to  tbe  supreme  court  for  the  appointment  of  three 
commissioners  to  appraise  the  lands.  No  personal  notice  to  the  owners  of 
the  application  for  appointment  of  commissioners  is  required.  The  report  of 
the  commissioners,  when  made,  is  to  be  filed  in  the  office  of  the  clerk  of  Uon- 
roe  county,  and  a  notice  of  the  filing  and  of  the  time  and  place  of  a  motion  to 
confirm  the  report  shall  be  published,  and  on  the  day  for  which  the  notice  is 
given  the  court  is  required  to  confirm  the  report  upon  proof  of  the  publication. 
As  has  been  said,  tbe  statute  makes  no  provision  for  personal  notice  on  any 
one.  Neither  does  It  provide  any  protection  for  the  rights  of  Infanta  or  in- 
competent ptTsoDs.  nor  is  any  power  given  to  the  court  to  appoint  any  one  to 
protect  their  interests.  In  its  whole  scope  tbe  proceeding  is  exceedingly  sum- 
mary. 

It  appears  by  the  statute,  also,  that  the  compensation  is  to  be  fixed  by  the 
commissioners,  and  there  is  no  appeal  from  their  action,  and  no  diacntioa 
given  by  the  act  to  the  court  to  set  it  aside  for  mere  mistake  or  error,  or  be- 
cause the  award  is  too  small.  The  amount  of  compensation  is  ther^ore  al- 
most entirely  in  the  dlsci  etion  of  the  commissioners.  The  purchase  jnioe  of 
tbe  lands  is  to  be  paid  by  tbe  sale  of  bonds  of  the  city,  which,  with  the  inter* 
est,  are  to  be  finally  liquidated  by  taxation.  The  tax-payers  of  the  dty.  pres- 
Mt  and  to  come,  have  therefore  a  direct  personal  interest  In  making  tbe  oom- 
pensatiOD  to  be  awarded  to  land-owners  as  small  as  possible.  TIm  cocnmift- 
sloners  appointed  are  citizens  of  tbe  eity«  and  it  is  diUmed  thsfc  tte  arte  is 
irr^ular  for  that  reason. 

But  two  objections  will  be  oonsidOTed:  The  first  one  Is  that  tbe  court  did 
not  aoqnire  jurisdiction  to  make  tbe  order.  It  appaan  that  the  map  was  filed 
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OB  the  lOtti  day  of  Joiie,  1889,  and  Uiat  the  next  regular  meeting  thereafter 
ma  held  on  June  11th,  but  the  resolution  that  the  cityintends  to  tue  the  lands 
was  Bot  paaseil  until  October  29. 1S89.  The  point  is  mado  tlut  the  require* 
ment  of  the  statute  that  the  resolution  of  intention  to  take  the  lands  shall  be 
passed  at  the  next  regular  meeting  after  the  filing  ct  the  map  is  mandatory* 
and  that  the  power  to  pass  the  resolution  eicplred  with  that  meeting.  It  has 
some  to  be  a  maxim  of  the  jurisprudence  of  this  state  that,  when  lands  are 
taken  in  paisnance  of  a  statute  authority  in  derogation  of  Uie  common  law* 
every  reqairement  of  the  statute  having  the  semblance  of  benefit  to  the  own- 
er must  be  strictly  compiled  with.  Sharp  v.  Speir,  4  Hill,  76;  Sharp  t. 
^oAnsm,  Id.  92;  HTnotll  v.  Wheder,  48  S.  Y.  486.  For  many  years,  as  the 
occasions  for  depriving  citizens  of  their  property  by  summary  and  unusual 
proceedings  liave  incrMsed,  the  courts  have  been  inclined  to  inslrt  upon  the 
role  above  stated  wiUi  mnuh  strictness.  Tbey  do  not  assume  to  say  that  any 
requirement  of  the  legislature  in  such  proceedings  is  immaterial,  or  that  the 
courts  can  say  that  any  course  of  proceeding,  other  than  that  prescribed  by 
law,  will  do  just  as  well.  Fowell  v.  TutUe,  3  K.  Y.  81)6,  405;  PeopU  v. 
Whitnet/'*  Point,  82  Hun,  511;  In  re  Bmigrant,  etc.,  Bank,  75  "S.  Y.  888. 
All  the  prescribed  prerequisites  to  the  exercise  of  the  power  to  take  the  prop- 
erty of  the  citizen  in  invitum  must  be  strictly  complied  with.  In  re  City  of 
Buffalo,  78  K.  Y.  862.  It  was  said  by  Bbohsoh,  J.,  in  StHker  v.  Kelly,  7 
Hill,  9,  that  when  the  particular  mode  In  which  the  corporation  was  to  act 
was  specially  declared  by  its  charter,  It  can  only  act  in  the  prescribed  form. 

The  contrary  doctene  wants  the  sanction  of  legal  authority,  and  is  fraught 
with  dangerous  oonsequences.  This  language  was  used  in  a  dissenting  opin- 
ion, it  is  true,  but  it  has  received  the  approval  of  at  least  one  of  the  judges  of 
the  court  of  appeals.  Peopla  v.  Qardner,  24  N.  Y.  583,  587.  The  language 
of  (he  statute  is  imperative:  "  The  common  coancil  shall,  at  the  next  regular 
meeting. **  They  "shall  give  notice**  by  publishing  for  20  days.  Both  re- 
qulrepients  are  In  the  same  section.  Confessedly,  the  requirement  to  publteh 
for  20  days  is  mandatory.  But  the  words  in  which  that  requirement  Is  made 
are  predsely  the  same  as  those  which  direct  the  passage  of  the  resolution. 
Generally,  and  in  its  primary  meaning,  the  word  "shall**  signifies  a  command 
and  not  a  suggestion.  The  word  is  imperative.  It  leaves  no  discretion. 
They  were  just  as  much  bound  to  pass  the  resolution  as  they  were  to  puldish 
the  notice.  The  requirement  to  pass  it  at  the  next  regular  meeting  after  the 
filing  of  the  map  was  also,  I  think,  peremptory  and  mandatory.  Those  peo- 
ple whose  land  was  Included  in  the  map  were  entitled  to  know  whether  it  was 
to  be  taken.  They  could  only  ascertain  by  learning  whether  the  common 
council  passed  the  resolution.  Either  the  common  council  must  act  at  the 
time  prescribed,  or  tbey  might  postpone  action  as  long  as  they  chose,  though 
it  were  20  years.  It  is  plain  that  those  people  whose  lauds  are  liable  to  be 
taken  iriiould  not  be  required  to  watch  and  wait  for  the  pleasure  of  the  com- 
mon oonndl  for  their  notice,  but  are  entitled  to  have  the  matter  disposed  of 
at  Uw  time  fixed  by  the  statute.  It  is  quite  true  that  certain  cases  are  to  be 
foond  in  which  it  has  been  held  that  the  time  when  an  act  is  to  be  done,  al- 
tboogb  fixed  by  the  statute,  may  be  directory ;  but  in  those  cases  the  time  was 
merely  formal,  and,  as  was  said  by  Judge  Margt,  there  was  nothing  in  the 
nature  of  the  power,  or  in  the  mannerof  giving  it,  that  justifies  the  inference 
that  the  time  was  a  limitation  of  the  power.  These  cases  are  cited  in  People 
V.  €fard7ier,  aupra.  It  cannot  be  denied  that  here  the  time  was  prescribed  at 
which  the  common  council  must  act,  and  that  it  was  important  to  the  land- 
owner to  know  whether  the  common  council  did  act,  without  watching  each 
recorrii^  meeting  for  all  time.  The  time  of  action  was,  I  think,  essential, 
and  not  merely  incidental.  It  is  not  to  be  denied  that  In  many  instances,  in 
tbe  face  tsft  a  supposed  public  necessity,  there  is  much  looseness  in  dealing 
with  rlghteof  propwty.   It  Is  quite  important  that  tbe  few  safbgnards  thrown 
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by  law  around  aueh  proceedings  shoald  be  strictly  Insisted  upon.  Tbe  conrts 
are  becoming  mncfa  more  particalar  in  this  matter  as  the  necessity  for  such 
strictness  Is  seen  to  Increase.  Wttbin  tbe  rules  of  the  later  caa«  I  think  the 
specification  that  tbe  common  connctl  should  act  at  the  next  r^ular  meeting 
after  tbe  map  was  filed  was  imperative*  and  they  had  no  power  to  act  after- 
wards. People  T.  Whitnes's  Point,  92  Uun,  511;  8«mon  v.  Oittqf  Trenton, 
47  N.  J.  Law,  489.  4  Atl.  Kep.  312. 

Another  serions  objection  to  tbe  tmder  appointing  commissioners  Is  that 
they  appear  to  be  residents  of  the  city  of  Bochester,  It  Is  quite  clear,  I  think, 
that  they  wero  incompetent  to  serve  as  commissioners.  There  was  no  doobfc 
that  th^  would  have  been  incoi»petent  at  common  law.  Co.  Litt.  157.  a, 
b;  Wood  V.  Stoddard^  2  Johns.  195.  The  fact  that  tbe  legislatare  stmck 
ont  the  word  "disinterested"  from  tbe  statute  did  not  make  inhabitants  ct 
the  city  competent  who  were  not  competent  before.  There  Is  no  statute 
which  I  can  find  which  removes  the  incompetency.  Dtvmp  t.  Citif  «f  Bl- 
mtra,  51  N.  7.  506.  Tbe  fact  that  the  commissioners  are  not  shown  to  be 
tax-payers  is  not  material.  Tbe  cases  dted  above  show  that  at  common  law 
the  incunipetency  existed  beeanse  of  residence  wltbla  tbe  looalUy.  There 
may  be  an  Interest  not  created  by  financial  responsibility  which  the  law  reo 
ognizee  as  safflcient  to  disqualify.  Such  an  interest  arises  when  an  inhabit- 
ant of  a  city  is  put  to  pass,  in  a  court  of  record,  upon  a  question  between  the 
city  and  a  third  person.  It  Is  removed  as  to  jnrors  by  statute,  but  that  atat* 
ute  does  not  apply  to  these  cases.  For  both  the  above  reasons  this  order 
mast  be  vacated.  It  Is  not  necessary  to  discuss  the  oonstltvticHUtlUj  of  tbe 
•flt,  and  1  do  not  pass  upon  it,  although  it  was  argued. 


Gkbnshbiic  at  al.  o.  Oixmjtt  tt  ol. 
(Aipnema  Court,  Qmtral  Term,  First  Department  April  15, 18ML) 

0(nPOEA.TIOBS— BSOROAKIZATIOIT— iN/TJNCnoir. 

By  an  affreetnent  for  tbe  reoreaolxation  of  a  oorporatloii,  mterad  Into  betapav 

tbe  BtockholderB  and  creditors,  it  was  provided  that  new  stook  shoald  be  Issaed  ia 
lieu  of  the  old,  which  should  bo  divided  pro  rata  among  the  holders  of  the  floaUnx 
debt  of  tbe  corporation,  on  certain  oonditions,  and  among  the  old  stockholdors  who 
shoald  elect  to  provide  their  pro  rota  share  of  the  amooat  ratnialte  to  ths 
fioatiag  debt  and  other  charges,  tlie  amouut  of  saah  pro  raUi  share  to  be  IobA.  aat 
determined  bv  a  certala  truat  compaay.  Held,  that  the  old  stockholders,  on  a 
■imple  allegation  that  the  aasessment  made  by  the  trost  company  was  *iuuiaoes- 
sarlly  high,"  oonld  not  have  aa  Injunction  restraining  the  distribatloD  of  stock  un- 
til the  vaudl^  of  the  cAalms  to  be  paid  by  the  assessment  ooold  be  InveatigadedL 
BevaE^Dg  7  If.  T.  Bupp.  879. 

Appeal  from  special  term,  Xew  Tork  county. 

Action  by  Michael  Gemshelm,  Eugene  A.  Loeb,  and  Albert  Loeb  agnlnst 
Frederic  P.  Olcott.  the  Houston  &  Texas  Central  Railway  Oompany,  Colliu 
P.  Huntington,  and  others,  to  reduce  an  assessment  levied  on  tbe  stodcbcM- 
era,  and  to  enjoin  defendants  ttom  disposing  of  any  stock  of  tbe  new  or  re> 
organized  Houston  &  T^as  Central  Bailway  Company.  An  agreement  for 
ttie  reoi^nization  of  said  compiuiy  was  entered  into  between  its  Areditocs  and 
the  stockholders,  by  which  a  new  corporation,  under  the  same  name,  was  to 
be  created,  and  tbe  Central  Trust  Company  of  Kew  YoA  dty  was  to  become 
the  purchaser  of  nearly  all  the  property  of  the  old  corporation  at  fteetdosure 
sale,  and  new  stock  was  to  be  issued  in  Ueu  of  the  old,  to  be  divided  anaong 
creditors  and  tbe  old  stocliholderB  on  certain  oondltloM.  The  latter eompany 
was  charged  with  the  execution  of  all  the  Important  details  of  tbe  i^jreemeot. 
Plaintiffs  were  stockliolders  in  the  old  corporation.  From  an  order  oontinii- 
fng  an  injunction  restraining  the  distribution  of  sih^  stotft  defoKhLBta  an. 
peal.  ^ 

Argned  before  Yah  Bbukt,  P.  J.,  and  Babtlbxt  and  Babrbtt,  J  J. 
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BuUar,  SUlItnan  A  Huhbardt  {Almon  ffoodtoin  and  Adrian  E.  Joline,  of 
oonnsel,)  for  appellants.  DtttenAo^far  A  Serber,  {Frederlo  B,  CoutUrt  ancl 
J^snon  ChamUer,  of  counsel.)  for  respradents. 

Barbett,  J.  The  facts  are  fully  stated  In  the  opinion  ddlvered  at  special 
term,  (7  N.  Y.  Supp.  872.)  and  It  will  not  be  necessary  to  repeat  them  tn  m- 
tenso.  The  plaintifFs  commenced  this  action  for  the  purpose  of  obtaining  a 
Judgment,  adjudging  that  a  decree  of  the  circuit  court  of  the  TTuited  Statea 
for  the  eastern  district  of  Texas  was  "frauduleutt  collusive,  tilegal,  and  void." 
The  prayer  for  relief  Is  in  the  alternative,  and  asks,  in  the  event  of  the  court 
refusing  to  decree  invalidity,  that  the  plaintiffs  have  a  I'easonable  time  to  in- 
tervene in  the  Texas  suit,  or  to  apply  there  by  original  bill  to  set  aside  the  de- 
cree, and  the  sale  and  all  subsequent  proceedings  thereunder.  As  an  inci- 
dent to  both  prayers,  the  plaintiffs  aak  an  injunction  restraining  the  defend- 
ants from  issuing  any  shares  of  stock  or  bonds  under  a  certain  reorganization 
agreement,  referred  to  in  the  pleadings.   The  entire  case  made  by  the  com- 

{linint,  in  support  of  this  relief,  was  minutely  and  ably  examined  by  the 
earned  judge  at  special  term,  and  every  question  presented  was  decided  ad- 
versely to  ttie  plaintilTs,  the  injunction  being  dissolved  in  great  part,  and  re- 
tained only  as  to  the  issuance  of  stock  in  the  reorganized  company.  In  bli 
reasoning  and  conclusions  as  to  these  questions  we  fully  concur. 

There  is,  however,  a  question  which  underlies  the  right  to  the  maintenance 
of  the  injunction  at  all,  as  the  case  was  made,  and  which  evidently  was  not 
called  to  the  attention  of  the  learned  Judge,  but  has  been  raised  on  this  ap- 
peal, and  which  causes  us  to  think  that  Uie  correct  result  of  the  views  ex- 
pressed would  have  led,  if  presented  to  him,  to  the  entire  dissolution  of  the 
iojunctton.  When  the  plaintiffs  failed  with  regard  to  the  Texas  decree  and 
the  reorganization  agreement,  they  failed  as  to  the  scope  of  the  bill.  They 
could  then  obtain  the  relief  granted  by  the  order  appealed  from  only  upon  an 
amended  complaint,  setting  up  fraud,  mistake,  or  negligence  on  the  part  of 
the  trust  company;  in  other  words,  an  abuse  of  the  power  of  determination 
conferred  upon  it  by  the  reorganization  agreement.  And  it  would  also  hare 
been  necessary  to  support  these  averments  by  at  least  prima  faeU  proof  of 
the  injustice  or  invalidity  of  the  claims  which  were  allowed,  or  of  the  failure 
of  the  company  to  make  proper  investigation  before  such  allowance.  It  will 
be  observed  tliat  the  case  upon  this  head  is  substantially  a  new  one.  It  pro- 
ceeds upon  an  affirmation  of  the  reorganization  agreement,  and  a  willingness 
to  accept  the  pro  rata  sliare  of  new  stock,  provided  the  assessment  is  fair  and 
Just  The  present  allegations  of  the  complaint  might  possibly  remain  and  be 
treated  as  leading  up  to  and  coloring  the  oppressive  assessment,  but,  stand- 
ing alone,  they  clearly  disaffirm  the  reorganization  agreement,  and  all  the  pro- 
ceedings -which  called  it  Into  existence.  Now,  under  this  reorganization 
agreement,  the  function  of  determining  the  amount  of  the  assessment  is,  as 
above  suggested,  conferred  upon  the  trust  company.  The  provision  on  that 
head  reads  as  follows:  "mnth.  The  said  ten  million  dollars  ($10,000,000) 
par  value  of  said  new  stock  is  to  be  issued  to,  and  shall  be  divided  pro  rata 
among,  such  holders  of  the  floating  debt  of  the  said  railway  company  as,  with- 
in a  time  to  be  prescribed  by  said  trust  company,  may  provide  a  pro  rata 
share,  proportionate  to  the  whole  floating  debt  of  the  company,  of  the  cash 
payments  to  be  made  hereunder  for  interest  and  bonus  to  the  holders  of  the 
flrst  mortgage  bonds  and  coupons,  and  for  the  necessary  charges,  expenses, 
and  liabilities  incurred,  or  to  be  incurred,  by  the  said  trust  company  in  carry- 
ing out  the  provisions  of  this  agreement:  provided,  however,  that  the  holders 
of  the  existing  capital  stock  of  the  Houston  and  Texas  Central  Railway  Com- 
pany may,  within  a  time  to  be  prescribed  by  said  trust  company  therefor,  if 
they  shall  elect  so  to  do,  provide  their  pro  rata  share  proportionate  to  the 
whole  outstanding  coital  of  the  present  company  of  the  amount  requisite  to 
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discharge  the  floating  debt  of  the  company,  and  to  provide  for  the  cash  pay- 
ments, charges,  expenses,  and  liabilities  above  referred  to.  and  In  that  event 
they  shall  be  entitled  to  reoeive  a  like  proportionate  amount  of  stock  of  said 
reorganized  company.  The  amount  of  such  pro  rata  share  to  be  paid,  wheth- 
er by  the  holders  of  the  floating  indebtedness  of  said  company  or  by  said 
stockholders,  is  to  be  flxed  and  determined  by  the  said  trust  company.** 

If,  therefore,  the  case  is  to  proceed  upon  the  theory  that  the  trust  company 
has  fixed  a  percentage  of  assessment  in  excess  of  what  Is  necessary  to  dis- 
charge the  floating  debt,  and  to  provide  for  the  cash  payments,  charges,  ex- 
penses, and  liabilities  referred  to,  there  must,  of  course,  be  proper  allegations 
and  proofs.  The  only  statement  of  fact  upon  that  head  which  is  to  be  found 
in  the  present  complaint  is  this:  "That  said  assessment  was  made  unneces- 
aarily  high,  and,  as  plaintiff  verily  believes  and  charges,  in  bad  faith,  by  the 
said  Huntington  and  his  associates,  to  bar  out  the  present  stockholders,  and 
to  enable,  under  the  said  plan  of  reorganization,  the  Southern  Pacific  Com- 
pany to  acquire  the  entire  stock  on  ttie  payment  simply  of  the  amount  re- 
quired to  be  paid  to  the  first  mortgage  bondholders  for  interest  and  bonus 
and  the  expenses  of  the  reorganization. "  It  is  plain  that  such  an  allegation 
will  not  answer.  The  assessment  was  not  "unnecessarily  high**  to  meet  the 
floating  debt  and  other  charges,  as  fixed  and  determined  by  the  trust  com- 
pany. And  there  la  neither  allegation  nor  evidence  qaestioning  the  good 
tana  and  vigilance  itf  the  trust  company,  or  impugning  the  correctneas  of  the 
determination  which  it  made.  It  is  said  tbat  the  assessment  Is  an  extraordi- 
nary one.  And  so  it  Is.  But  the  trust  company's  answer  to  that  snggesUon 
Is  that  it  is  not  responsible  tor  the  amount  of  the  floating  debt  or  other 
charges,  and  that  it  is  the  latter  which  happen  to  be  extraordinarily  large. 
The  error  which  we  think  the  learned  judge  at  special  term  here  fell  Into  oon- 
sists  in  the  assumption  that  the  stockholders  have  a  right  to  enjoin  Uie  com- 
pletion of  the  reorganization  scheme  until  they  can  investigate  the  claims  upon 
which  the  assessment  was  fixed.  In  other  words*  that  Uie  plalntifih,  having 
ftUIed  in  their  attack  upon  the  Texas  decree  and  thereorganizationagreement, 
may  proceed  as  for  an  accounting  with  regard  to  the  floating  debt,  and  obtnln 
a  flnal  judgment  modifying  the  action  of  the  trust  company,  and  judicially 
fixing  the  assessment  at  whatever  amount  may,  upon  such  accounting,  seem 
requisite  to  the  court.  Clearly,  there  should  at  least  have  been  a  preliminary 
request  for  particulars  from  the  trust  company.  It  cannot  be  presumed  tbat 
tliat  company  allowed  any  claim  without  adequate  Investigation.  Nor  can  it 
be  presumed  that  Information  with  regard  to  its  action  would  have  been  de- 
nied. Indeed,  the  president  of  the  company  in  his  affidavit  filed  opon  the 
bMilng  of  the  motion  testifies  as  follows:  "The  said  Central  Trust  Company 
caused  an  examination  to  be  made  to  ascertain  the  amount  of  the  floating 
debt,  and  of  the  cash  payments,  charges,  expensest  and  llabillttes  Incurred,  or 
to  be  incurred,  by  it  in  carrying  out  the  provisions  of  said  agreement.  Said 
examination  was  made  In  good  faith,  and  the  result  thereof  Is  contained  and 
set  forth  in  the  exhibit  annexed  to  the  answer  of  said  trust  company,  mailed 
'Exhibit  A,'  to  which  I  respectfully  refer.  Thereupon  the  said  tnwt  com- 
pany ascertained  and  determined  the  amount  of  the  pro  rata  share  of  the 
stodcholdersof  the  old  company  of  the  amount  required  for  the  purposes  aped- 
fied  in  the  reorganization  agreement,  and  gave  nolice  thereof,  prescribing  the 
time  within  such  pro  rata  share  should  be  provided. "  This  was  not  denied, 
nor  was  the  good  faith  of  the  examination  impugned.  Unless,  therefore, 
these  stockholders  have  a  right  to  an  independent  jadlclal  invesUgatioii,  re- 
gardless of  the  agreement,  and  upon  such  investigation  to  substitute  the 
Judgment  of  the  court  for  that  of  the  trust  company,  we  see  no  way  of  aua- 
talnlng  even  this  limited  Injunction.  It  certainly  cannot  be  sustained  wiUi- 
ont  some  allegHtions  opon  the  subject  more  definite  than  the  statement  that 
**the  assessment  was  made  unnecessarily  high."   But,  in  our  Judgment,  tlte 
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proposition  that  the  stockholders  may  come  Into  a  court  of  equity,  InTestigattt 
there  In  a  general  way  the  justice  and  validity  of  each  Item  composing  the 
floating  debt,  liquidate  by  decree  the  sums  which  should  be  allowed  and  those 
whioh  should  be  disallowed*  and  thereupon  settle  the  proper  percentage  of  as- 
seasment. — meanwhile  tying  up  the  entire  reorganization, — cannot  for  a  mo- 
ment be  entertained.  The  true  view  of  the  reorganization  agreement  Is  that 
til  thli  is  to  be  done  by  the  trust  company.  That  company  cannot,  of  course, 
act  arbitrarily  or  unreasonably,  nor  is  there  any  evidence  that  It  has  done  so. 
But,  before  the  court  can  interfere,  It  must  be  made  to  appear  by  proper  al- 
lag^iona  and  proofs  that  the  claims  (or  some  of  them)  which  entered  into  the 
tniat  oompany's  computation  were  unjust  or  excessive,  or  that  for  some  ad- 
equate reason  they  should  not  have  been  included  in  Its  estimate.  Ab  the 
ease  now  stands,  there  are  no  Issues  on  this  head  to  be  tried,  and,  If  the  cause 
were  to  be  heard  at  special  term  upon  the  present  pleadings,  the  complaint, 
under  the  general  views  entertained  by  the  learned  judge,  (in  which,  as  al- 
ready observed,  we  fully  concur,)  would  have  to  be  dism^ed,  unless,  indeed, 
the  court  should  thereupon  proceed  with  a  general  inquiry  into  the  nature  and 
justice  of  the  floating  debt, — a  function  more  analogous  to  that  of  an  investi- 
gating committee  than  a  tribunal  organized  to  adjudicate  gecundum  allegata 
mC  pivbata.  The  order  appealed  from  should  therefore  be  reversed,  with  tilO 
oosts,  and  the  usual  disbursements,  and  the  injunction  dlasolved,  without 
prejudice,  however,  to  a  further  application  upon  an  amended  eomplaiDt  and 
proper  proofa*  if  the  plaintUCs  are  so  advised.   AU  concur. 


Fbopu  KB  rel.  Hbffsboh  e.  MoGlavx  tt  al. 

Oupreme  Court,  GenmU  Term,  First  DepartmmL   June  S,  18B0.) 

KuinoirAij  Cobfoutions— DisioaajLL  or  Fououf an. 

Relator  was  dimiBBed  from  the  police  force  od  the  charge  of  being  intoxicated 
at  his  reddenoK  A  pbyalolan  who  attended  blm  at  the  time  in  qaestion  teiUfied 
that  relator  told  him  tiiat  he  had  been  drinking  a  little  too  muoh,  and  that  relab»r*a 
breath  axaelt  strongly  of  aloohoL  But  relator  testified  that  he  told  the  phrridan 
that  he  bad  taken  bran^  and  <dl,  and  the  tesUmony  of  several  other  wltnesaei 
was  to  the  effect  that  be  bad  taken  brandy  and  oil  for  orampa.  There  waa  no  evi- 
dence that  he  waa  la  the  haUt  of  drinking  liquor.  Seld,  that  the  dlsBtaaoonld 
oot  b«  aaatalned. 

CtrUorart  to  poUoe  oommlMioners. 

FroceedingB  on  the  relation  of  John  M.  Hefferon  to  review  the  action  of 
tbe  polloe  flomraisalonera  of  the  city  of  New  York  in  diBmissing  the  lelator 
from  the  p<dice  force. 

Argued  before  Van  Britmt,  F.  J.,  and  Bbady  and  Dahiels.  JJ. 

Louta  Orant,  for  nlattf.  WiUiam  Clark,  {Jchn  J.  D^any,  of  conn- 
eel,)  for  respondents. 

Daniels,  J.  By  the  spedflottion  of  the  charge.  It  was  stated  that  the  ofll- 
osr  was  nnflt  for  doty  at  his  residence  by  reason  of  alcoholism  on  the  evening 
of  September  25, 1889;  and  Surgeon  Dexter  testified  that  he  aroused  him,  and 
asked  him  what  he  reported  sick  for,  and  that,  after  a  little  hesitation,  he  an- 
swered that  he  had  been  drinking  a  little  too  moch,  and  knew  that  where  he 
was  was  a  better  place  for  him  than  on  patrd,  and  that  he  ooold  not  then  do 
duty;  that  he  smelt  his  breath,  and  it  seemed  to  be  strong  of  alcohol.  He 
tflsUfled,  further,  that  he  was  coming  out  of  it,  but  was  still  unfit  fnr  duty; 
that  ho  inquired  of  him  If  he  could  go  on  du^  tbe  next  morning,  and  his  re- 
ply was:  ^No;  I  want  to  to-morrow  nisht.''  The  case  in  this  manner  made 
out  was  not  advanced  or  strengthened  by  any  other  evidenoe  upon  the  hear- 
ing; and  tbe  officer  testified  that  the  statement  made  by  him  was  that  ho  toak 
branc^  and  oU  after  arriving  at  his  home.  But,  while  the  surgeon  stated 
that  the  relator  bad  not  put  it  in  this  form  In  their  Interview,  still  this  was 
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piobably  the  truth;  for  Boundsman  D^eves,  who  saw  blm  in  the  afternoon, 
laid  tliat  his  faoe  was  then  flushed,  and  he  spoke  dull,  and  he  thought  him 
under  the  influence  of  Uquor;  added  that  he  called  upon  him  Id  the  evening, 
and  was  Informed  by  the  woman  at  the  dow  that  she  bad  given  him  oil  and 
brandy  for  cramps.  And  Patrolman  Kivlen  testified  that  In  the  afternoon 
his  nose  was  bleeding,  and  he  did  have  cramps,  and  be  covered  his  post  for 
him  while  he  went  to  the  drug-store.  And  Bridget  Walsh,  in  ber  evidence, 
said  that  the  officer's  wife  asked  her  to  stay  there  until  she  went  to  the  sta- 
tioQ-bousOt  and  that  he  had  cramps,  aud  that  she  herself  went,  and  brongbt 
brandy  and  Ave  cents*  worth  of  castor  oil,  and  gave  him  the  two  toffether; 
tbat  this  was  about  half-past  7  o'clock,  and  she  remained  tliero  until  fall  wlft 
r^umed.  Patrolman  Orosset  confirmed  the  fact  tbat  the  officer  was  nnwdl 
about  4  o'clock  In  the  afternoon.  And  there  was  no  evidence  tbat  he  wsa 
addicted  to  drinking  spirituons  liquor.  The  witness  Deeves  also  testified 
that  he  brought  Dr.  Stelnert  to  the  officer  after  he  had  first  seen  htm  at  bb 
bouse,  and  the  doctor  pronounced  him  perfectly  sober.  The  doctor.  In  hia 
evidence,  said  that  be  roused  the  ofBcer,  and  he  was  all  right,  and  sensible  in 
his  speech.  This  was  about  40  minutes  after  9,  and  before  the  officer  was 
seen  by  Dr.  Dexter,  which  was  about  10  minutes  after  lU.   The  very  decided 

Erobablli^  from  the  evidence  is  that  the  officer  was  unwell,  that  he  took  what 
e  drank  as  a  medicinal  remedy*  and  that  It  bad  not  produced  the  effects  wboi 
Dr.  Stelnert  visited  him  which  It  had  at  the  later  hour  referred  to  by  Dr.  Dex- 
ter. The  whole  case  Is  therefore  clearly  reconcilable  with  the  presumption  of 
innocence  existing  in  favor  of  the  accused,  and  he  should  not  have  been  re* 
moved.  On  this  evidence  the  verdict  of  a  Jury  against  him  would  not  be  Al- 
lowed to  stand.  And  the  decision  of  the  commissionem  shoald  be  ravened, 
and  Uw  officer  restored  to  bis  position  on  the  force.  All  eoncar. 


Faul  e.  Stbtbhs  tt  aL 
(AtprwM  Oomrt,  Omtral  Term,  Ftm  D^vartmmU.  lam  S,  18Mi) 

FiSmBSHIF— FiBH  lOABILITiaS— BVIDBNCa. 

Plaint  loaned  money  to  one  who  put  It  Into  apartnership  business  with  defend- 
ant. AAerwarda  the  borrower  retired  from  the  firm,  and  assisned  bla  latareat  to 
his  wife.  DefendaDt,  upoo  inquiry,  assured  plalatiff  tbat  the  interest  on  the  bor- 
rower's note  to  ber  would  be  paid  toe  same  as  before,  and  snbsequeotlr,  but  before 
the  note  was  due,  executed  a  new  note  in  exohange  therefor,  payable  on  deouad, 
and  signed  in  the  Arm  name.  It  was  uoderstood  that  ttie  moaey  should  remain  in 
the  traiiinflM,  and  thereafter  the  interest  was  paid  by  checks  In  tlie  firm  dbom. 
Held  sofflcdent  evideaoe  that  defendant  oooMwred  It  a  firm  UabUii^,  and  a  var- 
diet  againat  him  was  properly  directed. 

Ippeal  from  circuit  coart,  New  York  county. 

Suit  by  Ellen  Paal,  individually  and  as  executrix  of  Theodore  B.  Paul.  de> 
eaased,  Hgaiost  Augustus  P.  Stevens  and  Julia  A.  Van  Da  Linda.  Yerdlet 
and  judgment  against  defendant  Stevens,  from  wliich  he  appeals. 

Argued  before  Bradt,  F.  J.,  and  Daniels,  J. 

A.  iiimis,  Jr.,  for  appellant.    Coleridge  A.  Eart,  for  respondent. 

Dakiels,  J.  The  verdict  was  directed  for  the  amount  unpaid  upon  a  promis- 
sory note  made  on  the  12tti  of  October,  1835,  payable  to  the  plaintiff  or  order. 
In  the  sum  of  92,500.  It  was  subscribed  by  the  firm  name  of  "A.  P.  Stevens 
&  Co.,"  and  it  was  alleged  In  the  complaint  that  these  defendants  were  as- 
sociated together  as  partners  in  business  under  that  firm  name,  and  madeand 
delivered  the  note  In  question  to  the  plaintiff.  These  allegations  were  not 
denied  by  the  defendant's  answer,  but  he  set  up  an  affirmative  defense  to  ex- 
onerate himself  from  liability  upon  the  note ;  and  he  was  rec^ved  as  the  wit- 
ness upon  the  trial  by  whose  evidence  alone  these  defenses  were  endeavored  to 
be  maintained.   It  appeared  by  bis  evidence  th^  he,  together  with  James  A 
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Viui  Da  lioda.  were  prevloasly  in  partaership  ander  the  firm  name  of  A.  P. 
Stevens  ft  Co.,  and  that  the  plaintiff  loued  to  Van  Da  Linda  the  earn  of  $2,000, 
which  he  put  into  this  flnn  as  bis  capital,  and  gave  the  plaintiff  his  Individual 
note  in  the  payment  of  the  indebtedness.  B^re  the  note  In  suit  was  given, 
James  A.  Van  Da  linda  retired  fran  the  firm,  and  resigned  his  interest  in  It 
to  tin  defendant  Julia  Yan  Da  Linda,  his  wife;  and  nnder  this  assignment, 
with  the  assent  of  the  wltmees,  she  became  assoolated  with  him  in  the  basi- 
ness.  and  had  so  continued  since  the  year  1884.  After  the  retirement  of 
James  A.  Van  Da  Linda,  who  had  given  the  preceding  note  to  the  plaintiff, 
she  had  an  Interview  with  the  defendant  Augustus  P.  Stevens  concerning  the 
interest  payable  to  her  apon  the  indebtedness.  In  wblefa  he  stated  that  wi  In- 
terest wouM  be  paid  the  same  as  it  previously  bad  been.  Then  slw  inquired 
what  would  happen  to  her  if  he  should  die,  and  he  testified  there  was  some- 
thing  in  that;  and  he  sat  down,  and  drew  the  note  In  controversy  for  this 
of  ^600,  which  inclnded  $500  of  interest  then  unpaid  on  the  note  held  by 
her,  and  delivered  the  note  to  the  plaintiff,  and  that  she  then  destroyed  the 
other  note.  A.f  ter  that,  interest  was  paid  upon  this  note  by  checks  drawn  faty 
this  defendant  from  tlmeto  tim^  and  the  principal  remained  in  the  business. 

It  was  substantially  on  this  state  of  the  proof  that  the  verdict  was  directed 
Itt  favor  of  the  plaintiff  against  the  defendant  Augustus  P.  Stevens;  and  it 
tfselosed  sufficient  to  indicate  Uw  truth  to  be  that  ne  regarded  the  preceding 
hmn  as  a  debt  of  the  firm,  and  bad  paid  interest  upon  it  according  to  that 
understanding,  and  that  the  note  in  suit  bad  heen  given  in  place  of  tbe  pr^ 
ceding  note  for  tbe  reason  that  James  Yan  Da  Linda  had  withdrawn  from 
tbe  firm,  and  that  this  defendant  intended  to  carry  the  Indebtedness  along  as 
ttwt  of  this  firm.  The  note  was  payable  on  demand  after  date;  but.  from  the 
Interview  which  this  defendant  states  took  place  between  himself  and  the 
plaintiff,  it  was  clearly  tbe  understanding  that  tbe  money  should  be  permit- 
tad  to  remain  in  the  business  of  the  firm,  and  ttiat  no  immediate  measures 
should  be  taken  to  enforce  its  collection*  That  is  evident  from  the  tact  of 
tbe  assurance  given  that  tbe  interest  should  be  paid  upon  the  debt  the  same 
m  it  had  been  wliile  Mr.  Yan  Da  Linda  was  a  member  of  the  firm,  and  the 
inference  was  plainly  supported  that  an  extention  of  time  was  given  for  tbe 
payment  of  this  money,  and  that  formed  a  consideration  between  this  defend- 
ant and  the  plaintiff,  nnder  tbe  circumstances  which  appeared  to  have  taken 
Irtaee,  supporliug  tbe  making  and  delivery  of  this  note ;  for  it  has  been  re* 
peatedly  lield  that  forbearance  or  an  extension  of  tbe  time  for  tbe  payment  of  a 
debt  is  a  good  consideration  for  the  making  and  delivery  of  an  obligation  of 
tills  description.  Insurance  Co,  v.  Smithy  23  Hun,  535;  Sank  v.  Penfield, 
7  Hun.  279;  affirmed  69  S.  Y.  602.  A  point  similar  upon  its  facts  to  thi^ 
eontroUing  the  disposition  of  this  case,  arose  in  Spalding  v.  Cargill,  53  S*. 
Y.  Snper.  Ct.  453,  where  It  was  held  that  a  substitution  of  a  note  for  a  pre- 
vious  obligation  was  sufficient  to  maintain  it  as  a  legal  obligation.  The  benfr 
flt  to  the  aim  by  leaving  tbe  money  in  its  business  for  an  indeflolte  period  of 
forbearance  created  such  a  cousideration.  Prom  the  evidence  which  was 
given,  it  was  also  to  be  inferred,  although  the  money  had  been  loaned  to  Yan 
Da  Linda  himself,  that  It  had  been  considered  by  this  defendant  as  a  0rm  in- 
debtedness, and  tbe  interest  had  been  paid  upon  it  by  him  with  that  under- 
standing; and  the  change  In  the  form  of  tbe  obligation  from  tbe  preceding 
note  in  this  manner  given  was  no  more  than  continuing  tbe  same  liability, 
and  imposing  the  observance  of  tbe  same  obligations,  which  bad  been  pre- 
▼iously  aocepted  and  fulfilled  by  this  defendant.  There  was  sufficient,  there- 
fore, in  the  case,  as  against  this  defendant,  to  maintain  bis  liability  for  the 
indebtedness.  No  question  of  fact  was  presented  by  the  evidence,  and  a  ver- 
dict for  the  plaintiff  was  legally  directed.  In  these  essential  respects  the  case 
differs  from  tliat  of  tbe  other  defendant,  Mrs.  Yan  Da  Iduda,  and  the  judg- 
Boent  and  order  should  be  affirmed. 
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Boss  et  at,  «.  Btttlkb  «(  al. 

{Supnme  Court,  Oeneral  T«rm,  Fint  Department  Jims  8, 1890.) 

ARAOKimn  n»  CoimMPT— Indbtinitb  Ordsh. 

An  wrignee  for  the  benefit  of  oredltorft  cannot  be  Attached  for  eoDtetnpt  In  Dot 
eomplyinff  with  an  order  directing  htm.  in  general  terma,  to  distribute  the  fundi' 
remaining  in  bis  hands,  after  dedaoting  fees,  costs,  au  oommlnions  pro  rata 
unong  a  utrge  anmber  of  creditors,  where  the  amount  to  be  paid  to  eaoh  oreditor  is 
not  speoliled  by  such  order.  The  aoto  to  be  done  w*  not  sofltolently  speolfis  to  br 
made  the  basis  of  an  attachment. 

Appeal  from  special  term.  New  York  county. 

Suit  1^  William  A.  Roes  and  the  Norwich  Lock  Manafacturing  Oompany 
•gainst  John  H.  Batler,  Jtrtin  0.  Constant,  and  Charles  W.  Butler,  assignee 
(^the  property  and  effects  of  John  H.  Butler  and  John  C.  Constant.  A^teaL 
Charles  W.  Butler  from  an  order  adjudging  him  guilty  of  contempt. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

BtrdMya,  Cloyd  A  Bayl«t$t  {Zwien  Birdtetfe,  of  connBeU)  for  appellant 
Rlehard*  <§  Staid,  tot  respoiideot  the  Trenton  Lock  &  Hardware  Cunpany. 

Yah  BBVNTf  P.  J.  Without  definitely  inssing  npon  the  point  wheUwr, 
ander  any  c^umstances»  an  attachment  could  Issue  for  tlie  enfOroement  at  a 
deoree  entered  In  an  action  similar  to  the  one  at  bar,  which  is  a  matter  <rf 
more  than  grave  doubt,  {In  re  Hesa,  1  N.  T.  Supp.  811,]  it  la  clear  that,  In 
the  position  In  which  this  action  was  at  the  time  the  order  appealed  from  was 
made,  and  from  the  nature  of  the  order  itself,  the  court  has  no  power  to  make 
the  same.  This  action  was  brought  to  compel  the  appellant,  as  assignee  un- 
der  a  general  assignment  for  the  benefit  of  creditors,  to  render  an  aooonnt  ol 
the  estate  coming  Into  Ms  hands  as  such  assignee,  and  to  distribute  the  moo- 
eys  remaining  in  his  liands  among  the  creditors  entitled  thereto.  Certain  pro> 
ceedlngs  having  been  had.  on  the  16th  of  April,  1889,  a  decree  was  entered  ad- 
judging that  a  certain  sum  of  money  was  In  the  bands  of  the  said  assignee, 
from  which  balance  the  assignee  was  directed  to  pay  the  several  plaintiflB  « 

their  attorneys  their  costs  and  disbursements,  including  the  sum  of  •  , 

the  fees  of  the  referee,  together  with  an  additional  allowance;  said  costs  to  be 
taxed  by  the  clerk  of  the  city  and  county  of  New  York.  The  assignee  wai 
farther  directed  to  pay  to  the  defendant  assignee's  attorney  bis  costs  and  dis- 
bursements, to  be  taxed  in  like  manner.  He  was  then  directed  to  retain  a 
sum  specified  for  bis  compensation,  as  commissions,  and  also  an  additional 
amount  of  $10  costs,  and  was  then  directed  to  divide  the  residue  of  the  fund 
remaining  In  his  hands  among  a  list  of  133  creditors,  pro  rata,  and  without 
preference;  Uie  amount  of  the  claims  of  the  creditors  against  tlie  assigned 
estato  being  stated,  but  the  amount  which  was  to  be  paid  to  them  not  Ming 
determined. 

If  there  is  one  thing  which  is  well  settled  in  reference  to  the  power  of  the 
court  to  enforce  by  attachment  its  Judgment  or  decree,  it  is  that  such  Judg- 
ment or  decree  shall  be  definite  and  certain;  tliat  there  shall  be  no  opportun- 
ity for  ambiguity,  but  that  the  par^  proceeded  against  is  to  be  adjudged  to 
do  a  certain  specific  act, — If  it  Is  to  pay  money,  then  to  pay  a  specific  sum  of 
money.  In  the  case  at  bar,  who  is  to  determine  as  to  what  amount,  in  dollars 
and  cents,  the  moving  creditors  in  this  proceeding  are  to  obtalnV  The  referee's 
fees  have  not  been  determined;  the  costs  have  not  been  determined;  and  the 
amount  which  each  creditor  is  to  receive  has  not  been  determined.  This  is 
all  matter  of  calculation,  to  be  gone  into  after  the  amount  of  the  referee's  fees 
is  settled,  and  the  costs  taxed.  Who  is  to  determine  when  these  things  have 
been  legally  and  regularly  done?  In  order  that  a  commitment  may  issue  un- 
der any  ciroumstances,  as  already  stated,  the  precise  thing  to  be  done  by  the 
par^  proceeded  against  must  be  stated  In  the  judgment  or  order.  When  wa 
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■come  to  flxamlne  the  oider  adjndging  the  party  in  coDlempt,  what  do  we  And? 
It  Is  that  the  ^ipellant  be  punished  by  impriaoniDent  as  for  a  contempt,  un- 
leas  within  fire  days  he  pay  to  the  moring  oredltora  or  their  attorneys  the 
anioant  dne  ander  the  jadgnient,  together  with  $10  costs  of  these  proceed- 
ings. Who  Is  to  determine  the  amount  due  under  that  decree, — the  moving 
■eredltors  ot  the  assignee?  The  appellant  has  not  been  directed  to  do  any  spfr* 
«Iflc  thing,  and,  if  a  commitment  were  issued  upon  such  an  order.  It  would 
be  impossible  for  the  sheriff  to  determine  when  the  appellant  had  conformed 
-to  Its  requirements.  It  is  absolutely  dear  that  a  party  cannot  be  adjudged  to 
be  In  contempt  without  deflnitely  stating  what  he  shall  do  In  order  to  purge 
himself  of  the  contempt.  There  is  no  such  statement  in  this  case.  The 
■ooort  has  not  yet  determined  the  precise  amount  which  he  is  to  pay  to  these 
Tarioas  creditoxs,  and  until  it  does  the  appellant  cannot  be  proceeded  against 
by  this  elHSs  of  proceeding.  But  by  anything  that  has  been  said  we  (to  not 
intend  to  intimate  that,  nnder  any  clroumstancee.  the  payment  of  money  un- 
•der  a  decree  of  this  kind  can  be  enforced  by  proceedings  for  contempt.  The 
•order  should  be  reversed,  with  $10  costs  and  dlsbuisemeats.  AU  ooncnr. 


Moaxmm,  Fnbllc  Administrator, «.  Vvtual  Lifs  Iks.  Oo. 

(Suprenu  Court,  Oeneral  T^rm,  Fimt  Z)epartTn«nt  Joiw  8, 1890.) 

anoUTOM  AND  AdkinisTRATOBS— Lm  IlTSUBANOB  POLICT. 

Id  an  actiooon  aUfa  lDraraiicepolUnr,tti4ipeared  ttaattheanareddladarMtdeDt 
of  Uaioe,  and  an  admlalttrator  was  tnen  appolntad.  who  obtidned  pose— Ion  of 
the  poUcv,  and  reoorered  IQOD  it  flalnturwasappdiitedadininUtratorof  the  as- 
sured In  Hew  York,  and  sued  for  the  amoont  of  the  policy.  Ssld,  die  teot  that  he 
never  had  poweaiUm  of  the  poiUey  Is  &tal  to  a  raoorery. 

Appeal  from  qwelal  term,  Kew  ToA  county. 

Salt  hy  Bichard  J.  Morrison,  as  public  administrator  of  the  goods,  chattels, 
and  credits  of  Jos^h  E.  Miller,  deoeased,  against  the  Mutual  ufe  Insurance 
-Company  of  the  city  of  New  York.  Trial  by  the  oourt  wlthont  a  joiy,  and 
judgment  for  defendant,  from  which  |riaintlfl  appeals. 

Argued  befbre  Yak  Bbumt,  F.  J.,  and  Bbadt  and  Sanzblb,  JJ. 

O.  7.  BIMtardt  for  affiant.  JtUian  T,  Jkmtea,  for  reqwndent. 

Yah  Brunt,  P.  J.  In  March,  1878,  the  defendant,  at  the  dty  of  Xov 
York,  Issoed  to  one  Joseph  B,  Miller  a  policy  <tf  Insnrance  upon  his  llfsL  In 
September,  1886.  said  MHIer  died  in  the  state  <tf  Massachusetts,  being  at  the 
time  of  his  death  a  resident  of  the  state  of  Maine,  and  was  at  the  time  of  his 
■death  In  possession  of  said  policy.  In  November,  1886*  one  Chase  was  dnly 
appointed  the  administrator  of  the  estate  of  s^  Miller  In  the  state  of  Maine, 
-and  dufy  received  said  poIiey»  end  remained  In  possesion  thereof  nnttl  Its  sur- 
imder,  as  hereinafter  mentioned,  and  served  upon  the  defendant  notioe  and 
dae  proof  of  the  death  of  said  Miller,  and  demanded  payment  of  the  amount 
-of  sud  policy,  and  in  November,  1887,  began  an  action  against  the  defend* 
ants  tor  the  recovery  of  the  amount  due  on  said  policy.  That  sctvIos  in  said 
action  was  made  In  the  state  of  Maine  upon  an  agent  of  the  defendanta  ap> 
pointed  pursuant  to  the  laws  of  said  state.  In  May.  1887,  the  plaintiff  waa 
appointed  in  New  York  as  administrator  of  the  estate  of  said  Miller,  and  in 
■June  wyments  of  the  amount  due  on  said  policy  was  demanded  by  the  plain- 
tiff. In  Aognat  this  action  was  begun  to  recover  said  amount.  In  Odober, 
1887,  a  jndgment  was  rendered  in  the  Maine  action,  and  ezeoutlon  Issued 
-therein;  and  on  the  19th  itfthat  month  the  Maine  jadgment  was  paid  and 
■a^Aed.  and  the  policy  surrendered  by  aald  Chase.  Upon  ttie  triu  of  this 
action  the  complaint  was  dismissed  on  the  merits,  and  judgment  thevenpon 
«ntered  for  the  defendants,  from  which  this  appeal  was  taken. 

It  la  claimed  1^  the  plainUfl  that  the  case  of  Holyokt  r.  Inauranim  Ca.,  22 
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Hun,  75.  affirmed  withoot  opinion,  84  N.  T.  648.  suaMas  tali  light  of  re- 
covery in  ttiis  action.  An  examination  of  that  ease,  bowevw.  vethlBk«  abon 
that  it  is  perhaps  as  direct  authority  in  support  of  the  jnt^fment  herein.  In 
the  case  of  Holj/oke  t.  Insuranee  Co.,  one  Perfcins,  a  realdent  of  Maine,  had 
assigned  a  policj  of  insurance  upon  his  life  to  one  Holyoke.  a  resident  of  Uiis 
state.  Hol^c^e  having  died,  letters  testamentary  were  lamed  to  the  pontiff, 
and  subsequently  letttfs  of  administration  with  the  will  annexed,  of  the  es- 
tate ot  Holyoke,  were  Issned  in  Maine  to  one  Bonney.  The  plaintiff  received 
the  assignment  ct  the  policy,  but  the  policy  itself  was  in  Maine,  and  received 
by  Bonney  as  such  administrator.  Upon  being  paid  the  amount  of  the  pol- 
icy, Bonney  assigned  the  same  to  another  person  residing  In  Maine,  and  the 
action  waa  brought  by  the  plalntlfr  to  recover  the  amount  of  the  policy  in  the 
courts  of  this  state;  and  the  court  h^d  that,  because  the  policy  iras  In  Maloe, 
it  there  fomed  part  of  the  property  of  the  testator,  and  belonged  to  the  ad- 
ministrator in  Maine.  The  policy,  never  having  been  in  this  state,  eoold 
not,  under  the  principle  of  the  foregoing  case,  form  any  part  of  the  asaeti  ot 
the  deceased  to  which  the  plaintiff  acquired  title.  Bat  it  is  nrged  that*  tba 
debtor  being  here,  and  the  admipiBtrator  in  Maine  not  being  able  to  sue  tha 
debtor,  thwefoi-e  the  other  principle  announced  In  the  case  cited — that* 
if  a  debtor  pt^s  to  an  adolntstrakor  <^  bis  creditor  appcdnted  In  the  stats 
where  he  resides,  he  cannot  be  sned  elaewhere— applies.  An  examination  of 
the  cue  shows  that  the  ground  upon  which  such  apayment  Is  protected  Is  be- 
oauss  the  diMot  cannot  be  compelled  to  pay  eteewhere,  but  the  case  also  beUi 
that  SDch  a  paym«it  will  not  be  protected  if  there  exists  a  written  eontraet 
creating  the  indrtitodness  which  is  not  held  1^  the  party  claiming  paymmt. 
but  It  Is  within  another  lurlsdictton.  If  the  idaintiff  bad  possession  of  the 
policy  in  question,  then  his  case  would  have  been  identical  with  that  of  ifol- 
yok»  T.  Inauranca  Co.,  but  the  want  of  such  possession  Is  fatal  to  his  notion, 
ThefoUowlng  ea8es<^fttnifwiM  Co.  t.  Woedwort^t  111  V.  S.  188. 4Sap.  Ct 
Bep.  864;  Sotmn  r.  ifomfm.  4  Johns.  Ch,  460;  Emhn$  t.  Hanma,  fi  JiAns. 
lOl-HBupport  the  view  taken.  The  plaintiff,  nerer  baring  obtained  the  tlHs 
to  the  policy  In  question,  or  the  right  to  the  possession  thereof,  cannot  msin- 
tain  thisaetlon.  The  Judgment  appealed  from  should  be  afflnnsd.  wtHi  ooitB. 
Alloononr. 


Cooks  at  ai,  e.  Umdskhill  Manut'o  Co. 
{Bupreme  Court,  OmBnl  Tmrm,  Ftirtt  DtpartmtuA.  Jans  0, 1800.) 

■ua— WABBAlTTr— AOOSPTABOS. 

In  aaaoUoa  lor  tha  pries  ot  an  engine  8(^dafanduit,wUoh  plaloUifs  had  jpiar- 
sotted  to  give  ■aUsfsetton,  U  imaared  that  the  engine  waa  started  In  April,  1887, 
hat  It  waa  oonoeded  that  defendaiit  had  not  accepted  It  up  to  Kovember  18B7, 
when  defendant  asked  plidatifls  to  remtm  ft,  Imt  eontlDTiM  to  use  It.  On  Fatarn- 
ary  10, 1838,  plaintilEk  wrote  defendant  to  know  "what  deaiakKi  yoxx  have  ooma  u 
about  the  engine. "  On  FebruaiySlet  defendant  replied,  "We  hare  do  reasonto 
change  our  views  expresned  in  our  letter  of  Kovember  80,  1887. "  and  said  thit 
the  engine  was  at  plaintiffs*  risk,  and  requested  them  to  remove  it.  Plahi tiffs  re- 
plied by  writing  that  they  did  not  wish  to  remoVB  the  engine,  and  arBToed  Co  show 
that  thejahould  not  be  held  responsible,  and  said:  **Xf  we  admit,  which  we  do 
not,  that  we  must  take  the  engine  out  under  your  Instruotions,  what  is  to  be- 
come of  the  foundation!"  Defendant  immediately  wrote  that  the  engine  was  not 
satisfactory,  and  on  February  SSth  that  it  waa  suoject  to  plaintiffs^  cwder.  HMd, 
that  there  was  no  aooeptance  otthe  engine  by  uaer,  and  tt  waa  eifor  to  sabmitthirt 
qnestion  to  the  Jury. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  James  W.  CooIec  and  Lydia  Cooke  against  the  Cndertaill  Mann- 
Cactnring  Company.  Judgment  on  verdict  for  plaintiffs,  de^ndant's  motlDB 
tot  a  new  trial  denied,  and  it  appeals. 

Argued  tMfore  Yan  Brunt,  P.  J.,  and  Brady  and  Damikls.  JJ. 

Jamn  2>imn«.  for  sibilant.   Ohariu  D,  Sakvr,  tot  rfltpowtonts. 
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Yas  Bbttxtt,  p.  J.  This  action  was  brought  to  recover  for  an  engine  pro- 
poiBed  to  be  furntohed,  delivered,  and  set  up  by  the  plaintiffs  for  the  defei^ 
ant.  Under  the  contract,  the  plaintiffs  were  to  build  the  foundation;  the  de- 
fendant  to  do  the  excaTating.  Ailing,  or  piling  that  might  be  necessarj  to 
Becure  a  firm  subfonndation.  The  plaintiffs  guarantied  this  engine  to  be 
boitt  in  tbe  very  best  manner,  and  to  be  as  durable  and  economical  as  any 
automatic  engine.  In  short,  to  use  ttieir  own  language,  "we  guaranty  to 
give  satisfaction,  or  to  take  it  out  at  our  expense."  The  engine  was  put  In 
and  started  in  April,  1887.  Certain  complaints  having  been  made  as  to  the 
engine,  teats  were  made,  and  on  the  28th  of  Kovember,  1887,  the  defendant 
wrote  that  the  engine  was  not  giving  satisfaction,  and  tbe  plaintiffs  wen 
asked  to  remove  it.  On  the  30th  of  Kovember  the  plaintiffs  were  again  asked 
to  remove  it*  and,  without  considering  in  detail  the  evidence  produced  npon 
tbe  trial,  it  Is  sufficient  to  say  that,  up  to  this  Ume,  it  was  conceded  that  tAe 
engine  bad  not  been  accepted.  Qtlier  evldenoe  waa  introdaoed  showing  that 
subsequent  to  that  time  the  engine  was  nsed  by  tbe  defendant*  and  the  ques- 
tion submitted  to  the  Jury  was  whether  this  user  was  of  such  a  character  n 
constituted  an  acceptance  of  the  engine.  The  learned  court  was  asked  to 
charge  the  jury  that,  if  they  found  that  the  defendant  never  intended  to  and 
did  not  in  fact  accept  the  engine,  then  their  verdict  should  bef<nr  the  defend- 
ant. This  the  court  refused  to  charge  except  as  it  had  charged,  leaving  the 
quesUon  as  to  whether  there  was  an  Implied  acceptance  still  for  the  jury  to 
detttnoaine.  We  think,  upon  the  conceded  facts  of  the  ciise,  that  there  was 
no  such  question  which  could  be  submitted  to  the  jury.  On  the  28th  of  Feb- 
ruary, 1888,  the  engine  was  absolutely  rejected  by  the  defendant,  and,  if  it 
had  a  right  at  that  time  to  reject,  then  there  never  had  been  an  acceptance. 
We  think  that  an  examination  of  the  correspondence  shows  that  not  only 
had  there  never  been  an  acceptance  up  to  that  time,  but  tliat  the  plaintiffs  so 
understood  it.  On  the  10th  of  February,  1888,  the  plaintiffs  wrote:  "We 
are  quite  anxious  to  know  whatdecision  you  have  come  to  about  the  engine. " 
If  it  had  already  acoe(>ted  tbe  engine,  what  deolaion  could  tbe  defendant 
come  to  in  respect  to  the  engine  which  would  be  of  any  interest  to  tbe  plain- 
tiff y  It  is  clear  that  at  the  time  of  writing  that  letter  the  plaintiffs  did  not 
understand  that  the  defendant  had  accepted  this  en^^ne.  On  the  21st  of 
Februar>-,  1888,  the  defendant  wrote,  **  We  have  no  reason  to  change  our 
views  expressed  in  our  letter  of  Kov.  30.  1887,"  up  to  which  time  it  is  ad- 
mitted there  had  been  no  acceptance.  "As  you  are  aware,  tbe  engine  is  re- 
maining at  Franklin  at  your  risk.  The  sooner  you  can  remove  it,  the  more 
agreeable  It  wUl  be  to  us."  What  Is  the  answer  of  the  plaintiffs?  On  the 
25tti  of  February,  1888,  they  write  acknowledging  the  receipt  of  this  letter  of 
the  2i8t.  "Before  taking  any  decided  action,  we  want  to  make  a  statement 
of  the  case  as  it  appears  to  us,  and  wilt  endeavor  to  be  as  brief  as  possible. 
We  liave  no  hesitation  In  saying,  what  you  no  doubt  have  inferred,  that  we 
do  not  want  tbe  engine  to  come  out,  and  this  for  various  reasons;"  stating 
them.  "There  are  two  reasons  why  the  engine  does  not  satisfy  you,  and  for 
neither  of  these  should  we  be  held  responsible."  And  then  follows  an  argu- 
ment to  show  that  they  should  not  be  held  responsible  for  those  reasons. 
And  the  plaintiffs  claim  that  it  is  not  fair,  in  view  of  all  the  facts,  that  they 
should  be  held  to  a  technical  interpretation  of  the  promise  that  the  engine 
should  be  entirely  satisfactory  to  the  defendant.  And  the  letter  closes, 
"expressing  the  hope  that  a  consideration  of  the  case  as  above  stated  may  lead 
you  to  look  upon  the  matter  in  a  light  more  favorable  to  us.  If,  however, 
you  are  flxed  in  your  determination,  there  is  one  point  which  should  be  un- 
derstood. If  we  admit,  which  we  do  not,  that  we  must  take  the  engine  ont 
under  your  instructions,  what  Is  to  become  of  the  foundation?" 

There  Is  not  a  single  pretense  in  this  correspondence  that  tbe  plaintiff  un- 
derstood that  the  deiCendant  had  accepted  this  engine,  or  that  it  tiad  not  a 
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right  ittU  to  reject  It,  If  it  did  not  comply  with  the  contrsot.  The  phrsM. 
"a  we  admit,  which  we  do  not,  that  we  moat  take  the  engine  out  nnder  year 
tnstractions,  what  is  to  become  of  the  foundation?"  was  a  dissent  from  noth< 
ing  except  that  the  engine  could  be  taken  out  if  the  defendant  desired, 
whether  it  complied  with  the  contractor  not.  There  was  no  pretense  that  it 
oould  not  be  taken  out  if  it  did  not  oomply  with  the  contract.  And  then 
was  no  pretense  that  the  defendants  had  no  right  to  claim  tliat  it  conld  be 
taken  out  because  they  had  accepted  it.  Upon  the  same  day  the  defendant 
writes  that  it  does  not  comply  with  the  contract,  and  that  it  was  not  satii^ 
tory,  and  on  the  28th  that  the  en^^e  was  subject  to  the  plaintiffs'  order  and 
risk.  In  view  of  this  correspondence.  It  la  difficult  to  see  bow  the  mere  user 
of  the  engine  during  this  period  could  be  or  was  looked  upon  by  ^ther  of 
these  parties  as  an  acceptance  thereof.  In  fact,  up  to  tlie  very  time  when 
the  correspondence  ceased  and  the  user  of  the  engine  ceased,  it  was  conceded 
upon  the  part  of  the  pliUntlfls  in  their  letters  that  there  had  been  no  sc- 
ceptanos^  and  they  were  negotiating  with  the  defendant  for  the  purpose  of 
getting  it  to  accept  it.  We  ttiiuk,  therefore,  that  there  was  no  question 
upon  acceptance  which  could  be  submitted  to  the  jury.  The  only  question 
was  as  to  whether  the  engine  complied  with  the  contract  or  not.  and  Uie  de* 
fondant  obliged  to  accept  This  question  doea  not  appear  to  have  been  sob* 
mitted  to  the  Jury,  and  we  think  that,  where  both  parties  assume  that  up  to 
the  time  rejection  there  was  a  right  to  r^ect,  and  dealt  with  each  oUisr 
upon  ttiat  basis,  the  Jury  should  not  be  allowed  to  come  to  a  different  condn- 
sion,  and  si^,  under  the  circumstances,  there  liad  been  a  suflScienUy  knif 
naer  to  consUtuta  an  acceptance.  There  seems  to  have  been  error  In  zefos- 
ing  the  request  charged,  and  the  judgment  must  be  reversed,  and  a  nav  tilil 
ordered,  wiUi  costs  to  appellant  to  abide  event.  All  oonenr. 


EXHNB  V.  Mbtbb. 

(Supreme  Cotirt,  CtenercU  Term,  Firtt  Department.  June  e,  ISOOi) 

XmvMMtrr  bt  Dbtacut— Opbkino— Sertioi  or  Proobss. 

A  Judgment  by  default  rendered  a^fainBt  defendsnt,  who  swears  that  he  was  at 
his  Te^a»nce  In  New  Jersey  at  the  tlma  summona  was  aUeged  to  have  beaa  sarred 
on  him  In  New  York  (dty,  and  who  Is  aapported  by  eicrht  witneues,  will  be  opened 
so  far  as  to  enable  him  to  appear  and  defend,  though  four  witnasBea  for  ptalatUt 
dlreoUy  oontradlot  defendant,  and  swear  that  senrtce  waa  made  aa  alleged 

Appeal  from  special  term.  New  York  county. 

Action  by  George  P.  Kinne  against  Jacob  Meyer  alienating  the  aibo- 
Hons  of  plalntifl*s  wife.  Plaintlit  obtained  Judgment  by  deftiult.  DeEend- 
ant  moTU  to  vacate  the  judgment  because  he  had  never  been  served  with 
process.   From  an  order  denying  his  motion,  defendant  appeals. 

Argued  before  Van  Bbttnt,  F.  J.,  and  Bbadt  and  Dahisxa,  JJ. 

Stinuon  A  WUliafM,  { WtUiam  Piempont  WUHamt^  of  oonneel,)  tor  ap- 
pellant. S*  T,  Ifanton,  {Albert  /.  Bin,  of  counsel,)  for  respondent 

Brady,  J.  The  question  presented  for  the  conrideratlon  of  the  court  be- 
low was  one  of  fact;  namely,  was  the  summons  served  upon  the  defendant? 
The  defendant  denies  it,  and  sustains  his  denial  by  evidence  showing  liim  to 
have  been  at  his  place  of  residence  in  New  Jersey  at  the  time  the  service  is 
alleged  to  have  been  made  In  this  city.  These  affiants  number  nine,  includ- 
ing the  defendant,  to  which  is  superadded  affidavits  of  the  defendant's  char- 
acter as  a  good  and  reputable  man  by  persons  who  have  known  htm  long  and 
well;  one  being  the  president  of  a  bank,  and  another  the  surrogate  of  Essex 
county,  K.  J.  The  plaintiff  sustains  his  asseveration  that  the  service  wsa 
made  by  four  persons,  whose  depositions  relate  direct^  to  Uie  subject»and  tj 
others,  some  ct  which  relate  to  the  good  charactar  of  some  (tf  the  affiants  m 
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bis  behalf,  who  are  Asaailed  hj  contradictions.  The  namber  of  depositions 
thus  arrayed  on  both  sides  amoants  to  25  and  upwaids,  and  on  this  mass  of 
conflicting  statements  the  learned  Judge  in  tlie  court  below  was  asked  to 
determine  the  question  suggested.  He  decided  it  in  favor  of  the  plaintiff; 
but,  as  no  opinion  was  delivered,  we  have  not  the  benefit  of  his  views.  He 
did  not  have  the  advantage  of  hearingthe  proofs  and  of  seeing  the  witnesses, 
and  neither  party  had  the  benefit  of  a  cross-examination.  The  action  is  for  a 
wrong  done,  and  the  damages  were  assessed  by  a  sheriff's  jury  on  a  default. 
It  is  thought,  on  such  a  motion,  marked  by  such  extraordinary  elements,  one 
of  two  moides  should  have  been  adopted;  namely*  a  reference  to  examine  and 
report  upon  the  truth  of  the  alleged  service  or  the  retention  of  the  judgment 
as  security,  but  opening  it  so  far  as  to  enable  the  defendant  to  appear  and  de- 
fend. This  protects  the  plaintiff's  rights,  If  he  have  any,  secured  by  the  as- 
serted service  of  the  summons,  and  the  defendant's  rights,  whatever  they  may 
be,  by  giving  him  the  opportunity  to  respond  to  the  charge  made  against  him. 
For  these  reasons  the  order  appealed  from  should  be  modlQed  by  inserting  la 
It  the  provision  suggested,  namely,  opening  the  judgment  so  far  as  to  enable 
the  daendant  to  appear  and  defend,  but  allowing  It  to  remain  as  security* 
wiUiout  ooata  to  either  partj.  Ordered  accordingly.  All  coneur. 

TTnfflfff  9,  Yah  deb  Fsbbhk* 
CBupreiM  Court,  Omeral  Term,  nrat  Department.  Jnne  6^  18Mi) 

AansT  nr  CUtil  Actiok. 

▲ffldavlta  averriDg  that  defendant  had  admitted  Vba,t  he  had  obtained  the  deliv- 
ery to  him  by  plaintiff  of  a  bill  of  lading  by  expressly  promiBiag  to  ooUeot  as  the 
agent  of  plalDtifl  the  money  doe  for  the  goooa  represented  by  the  Ull,  and  pi^ 
tt  to  pMntiff  at  once,  and  utat  he  had  coUeoted  the  money,  ana  persnuuly  appro- 
elated     are  safltoleiit  to  justify  an  order  of  arract. 

A^mI  from  special  term,  Kew  York  county. 

Action  If  Morris  H.  Hirah,  as  sole  survivor,  ete.,  against  Ferdinand  na 
dar  Ferren.  Defendant  appeoJa  from  an  order  denying  his  motion  to  TMftta 
an  order  of  wrest. 

Argaed  before  Yah  Bbttnt,  F.  J.,  and  Bbadt  and  Danibls,  JJ. 

Tmo,  S,  Friend,  for  appellant.  Ftiiso  Jellintk,  for  respondent. 

6rai>t,  J.  The  complaint  alleges  that  the  claim  set  up  is  for  moneys  re- 
ceived by  Uw  defendnnt  as  agent  for  the  plaintiff  in  a  Bdudary  oapad^,  and 
the  affidavits  show  that  such  allegation  was  properly  made.  The  defendant 
requested  the  plaintiff's  agent,  having  possession  of  the  same,  to  deliver  ^  him 
a  bill  of  lading,  which  was  done  upon  the  express  promise  and  agreement  that 
he  would,  us  the  agent  of  the  plaintiff,  collect  the  money  due  from  the  vendees 
of  the  merchandise  represented  by  it,  and  pay  over  the  same  to  the  plain- 
tiff immediately.  This  appears  from  a  statement  of  these  facts  on  infOTma- 
tlon  and  belief,  but  to  which  is  added  a  declaration  by  the  affiant  that  the  de- 
fendant admitted  It  to  be  true.  And  further  it  appeHrs  by  an  affidavit  of  an- 
other deponent  that  the  defendant  admitted  his  collection  of  the  mon^,  and 
his  personal  appropriation  of  It.  There  are  no  arguments  within  the  whole 
realm  of  ingenuity  that  can  overwhelm  these  elements.  They  contain  all 
that  is  necessary  to  Justify  an  order  of  arrest,  and  need  only  be  stated  to  make 
that  proposition  unquestionable.  The  order  appealed  from  mast  therefore  be 
sffln»ed»  with  410  costs,  and  the  disbursements  of  the  ^peaL  All  ooneur. 


Hablawd  ft  aL  v.  Howabd. 
(Oupreme  Court,  Oeneral  Term,  Firtt  Department.  Jane  6,  1880.) 

L  PLUDixa — AirswBR. 

A  oomplalnt  allesed  as  plalatUfs*  oanse  of  action  that  defendant,  as  the  agent  of 
^alotlfli,  Mid  goods  for  them,  and  ceoelved  therelor  certain  moneys,  which  he  r» 
t.IOm.tado.6— 29 
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fOMd  to  vAj  orer  on  demand.  Tb«  aoBwer  adadtfeBd  the  ugeaofy  tbe  mIo  of  tb* 
mods,  aad  ths  reoelptof  moners,  tmt  denied  eTwy  other  allegattoB  In  ttwoomplalnk 
fi«Id,  that  ft  jndgment  for  pluntiffB  on  tha  eimrar  ww  onaneew. 
AXBMT  nr  CivtL  Action~-Puai>iito. 

A  oomplaint  wfaloh  alleges  that  defendant,  m  plalntlft'  agent,  told  merchandise 
■od  received  the  proceeds,  and  refuses  to  pay  over  tbesaoi  so  reoeived  asplalnttfls* 
agent,  will  not  support  an  order  of  arKvi,  under  Code  CSvil  Proa,  K.  T,  |  MS,  pro- 
vidinfl  th«ta  defendant  napr  b*  arrested,  In  an  action  to  reoe<rvE  mom^  «r  pn»- 
ert7,  **wh«re  It  Is  allegeA  in  the  oooiplaUit  that  the  money  was  reotf  vad,  or  the 
property  was  embezxlea  or  fraudulently  misainjdted,  *  *  *  a  iaotor,  agen^ 
broker,  or  other  person  in  a  fldndaiy  oapsctty. " 
I.  Sawc—Sebticb  or  Oebkk. 

A  privaM  detecUve,  wKbovt  &  warrant,  forcibly  seized  defendant  for  the  piirpoat 
of  detaining  him  nntU  ths  ovdor  of  arrest  could  he  serred  on  him  by  the  vroMt 
officer.  HeZd  that,  though  the  order  of  arrest  was  subsequently  served,  wtdleae- 
fendant  was  detained  on  a  charge  of  assanlt  oommltted  la  brealang  away  from  tba 
deteottve,therewa«  an  abuse  en  process,  for  which  the  order  ilioalabaaataaldah 

Appeals  from  ipedal  terin,  XTew  York  county. 

Action  bj  Bobert  Harland  and  otbera  against  Thomas  Howaid.  The  com- 
plaint alleged  that  "plaintifffl  bad  eons^ied  to  the  defen«lant»  as  soeh  agent, 
certain  goods*  wares,  and  merchandise^  to  be  sold  by  him  for  tb^  accon&t, 
the  gross  proceeds  to  be  returned  to  them  wlthoutdednctlon,— the  expenses  <a 
conducting  the  busineBS  having  been  provided  by  {daintlfls;  that  as  such 
agent  the  defendant  sold  and  disposed  of  a  large  qmuinty  of  merchandise,  and 
has  received  tbeproeeeda  of  snch  sales;  and thathe  has  negleeted and  nTused, 
and  neglects  and  refuses,  to  pay  over  to  the  phiintifb  the  sum  ot  4«485  QT'lOO 
doUafS,  so  tfltfrired  by  hln  as  phdntifTs'  agent,  although  sncb  psyment  has 
been  duly  demanded  from  blm."  Code  Civil  Proc.  N.  Y.  §  provides  that 
a  descendant  may  be  arrested  in  an  action,  where  tbe  action  is  brought  to 
recover  for  money  received,  or  to  recover  damages  for  the  conversion  or  mis- 
appropriation  of  property,  "where  it  is  alleg^  in  tbe  complaint  that  the 
money  was  received,  or  tbe  property  was  embezsled  or  fraudulently  mla^>- 
plied*  by  a  public  officer,  attorney,  solicitor,  or  counsel,  or  an  officer  or  agent 
of  a  c(n-poration  or  banking  association  in  the  course  of  bis  employment,  orl^ 
a  factor,  agent,  broker,  or  otbw  person  in  a  fiduciary  oapadty."  Defendant 
moved  to  vacate  an  order  of  arrest  issued  In  the  action,  on  the  ground  that  the 
arrest  as  made  was  an  abuse  of  the  process  of  the  court,  and  based  a  aeparats 
motion  for  ttie  vacation  of  such  order  open  the  papers  upon  which  the  order 
was  granted.  From  orders  denying  these  motions,  and  from  a  Judgment  teo- 
dered  for.  plaintiffs  on  the  answer,  defendant  appeals. 

Argqed  before  Yak  Bbuht,  f .  J.»  and  Bradt  and  Dakibls,  JJ. 

William  /.  eapnor,  for  appellant.  Lord,  Jkeg  «•  Lord,  for  reapondents. 

Yah  BritivT.  P.  J,  Tbe  ground  upon  which  this  motion  is  based  is  that 
one  Macdonnld,  a  private  detective,  forcibly  detained  tbe  defendant  until  tbe 
sheriff  of  Kings  county  could  arrest  him.  It  seems  to  us  that  this  claim  is 
established  beyond  all  question.  It  is  true  that  it  is  claimed  that  the  plain 
tiffs*  affidavits,  by  preponderanoe  of  proof,  show  that  no  sndi  thing  bad  oc- 
curred; and  that  both  Macdon^  and  Yaxley,  the  agent  of  the  plaintiff  swear 
that  no  compulsion  wbatever  was  nsed,  and  no  false  pretenses  made;  but  that 
tbe  defendant  went  with  tbem  voluntarily  to  the  Fulton-Street  police  station, 
and  apparently  was  very  anxious  to  have  the  officer  in  charge  detain  him  un- 
til tbe  sheriff  could  come  to  arreat  him;  and  that  after  the  officer  in  ebargt 
refused  to  detain  him,  and  he  was  proceeding  with  them  voluntarily  to  tbe 
jail,  be  broke  away,  tripped  up  Macdonald,  striking  htm  so  that  he  fell;  that 
he  was  thereafter  caught  by  two  policemen,  arrested,  and,  upon  a  charge  by 
Macdonald,  held  at  the  station-house  for  assault.  A  more  improbable  story 
has  seldom  come  under  tbe  consideration  of  the  court.  It  bears  upcm  evsfy 
part  of  it  the  stamp  of  falsity.  If  Hovrard  was  willing  to  go  with  these  peo- 
ple, why  go  to  the  station-house,  and  ask  the  leifeant  in  elmrge  to  hoU  mm 
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until  tbe  Bhoriff  could  come  Uiere  to  arrat  him?  Xf  these  parties  vere  not 
deUining  bim,  whj  was  it  necessary  for  the  dCKfendaDt  to  trip  Ibcdonald  up, 
snd  knock  Mm  down*  in  order  to  out  of  his  custody?  The  oooceded  facto 
upon  the  part  of  Uaodonald  and  Yaxley  prove  beyond  all  question  that  they 
were  guilty  of  *  ff"»>  abuse  of  power,  ench  as  private  detectives  are  alto- 
getber  too  prone  to  Indnlge  in,  and  for  which  tliey  aboald  be  severely  punished. 
This  man  nndoabtedly  represented  himself  to  be  an  officer,  took  foraible  pos> 
session  of  the  detendant,  compeUed  him  to  go  with  him,  and  endeavored  to 
get  him  held  at  the  station-house  until  the  sheriff  could  arrest  blm.  If  that 
is  net  an  abuse  of  any  power  ever  conferred  upon  htm,  it  Is  difficult  to  see 
Iww  «ny  power  oouid  be  abused. 

It  is  Boagbt  to  snatain  this  arrest  upon  the  ground  that  becaose  the  deteu- 
tton  of  the  defendant  npon  the  crime  charged,  of  an  assaalt*  resntted  In  hli 
arrest  in  this  aGtlon.  that  therefore  this  motion  should  not  be  granted ;  bat 
when  we  find  from  the  very  facts  of  the  ease,  beyond  reaaonible  doubt,  that 
without  the . subtest  semblance  of  aotbority  this  man  Uaodonald  was  exer- 
cising dominion  ovw  tiie  defendant  tor  the  purpose  of  sabjocting  Urn  to  ar- 
rest, no  audi  consideration  can  prevail.  It  is  s^d  that  Howard  waaconvlcted 
<tf  this  aasauU;  but  how  the  magistrate  could  ever  have  been  Indueod,  nnder 
the  facta  appeuing  in  this  case,  to  convict  Howard  ot  assault.  It  is  difficult 
to  imagine.  But  that  la  no  way  deprived  Howard  of  Uie  protection  cl  the 
law;  nor  could  he,  thereCove,  be  permitted  to  be  kidnapped  for  the  purpose  of 
bringing  him  within  the  power  of  the  sherifl  to  serve  an  order  of  arrest. 

It  is  urged  that  even  if  Macdon^,  nnder  these  circumstHnces.  was.  In 
Brooklyn,  only  a  private  citizen,  and  had  forcibly  held  the  defendant  until  th» 
sheriS  arrived,  that  would  be  no  reason  why  this  oourt  should  Ignore  and  de- 
feat its  own  process  by  dlschai^ing  the  defendant.  It  must  be  recollected 
that  a  private  citizen  has  no  right  to  Interfere  with  the  liberty  of  another  un- 
less a  felony  has  been  committed  in  his  presence,  and  the  person  whose  Uimty 
is  interfered  with  is  guilty  of  the  crime.  'No  such  condition  of  aflsin  existed 
in  this  caae.  It  Is  necessaiy,  in  order  that  an  officer  shall  be  jnstlfied  in  the- 
etecution  of  a  civil  process,  that  the  right  of  arrest  sliall  be  exercised  In  hla 
jurisdiction,  and  that  he  have  present  with  him  hla  autliortty  to  make  the  ar- 
rest; and  It  is  a  familiar  principle  that  a  man  has  the  right  to  protect  bia  lib- 
erty, usinK  all  the  force  necessary.  It  is  apparent  from  the  conceded  facts 
that  these  two  men  seized  forcibly  upon  the  defendant  for  the  purpose  of  sub* 
Jecting  bim  to  the  execution  of  this  process.  We  do  uot  think  ttiat  such  pro- 
cedure can  be  tolerated  in  this  conrt.  The  motion  to  dlsobariee  him  from 
arrest  should  have  been  granted,  and  the  order  of  arrest  vaealed,  becasuse  of 
tbe  abuse  of  the  process.  The  order  should  be  reversed,  with  tlO  costs  and 
disbuiaeaienlj!.  and  the  order  of  arrest  vacated,  with  $10  costs.   All  ooncar. 

APFBAI.  FROK  ORDBB  OITING  JUDGMENT  CM  THE  ANSWER. 

Tan  BntrHTi  F.  J.  The  complaint  alleges  that  tbe  plalotifC  consigned  to 
tbe  defendant  a  large  quantity  of  goods  to  sell  for  them;  that  he  sold  the 
goods*  and  received  therefor  a  certain  sum  of  money,  which  be  refuses  to  pay 
over  to  them,  though  they  demanded  It  The  answer  admits  the  copartner- 
ship of  the  plaintifla.  and  that  lie  was  their  agent;  that  they  consigned  goods 
to  him;  that  he  sold  some  of  such  goods,  and  received  the  sale  price  of  some 
of  tha  gooiB  so  sold ;  and  denies  each  and  every  other  allegation  in  tlie  com- 
plaint contained.  This  Is  a  clear  denial  of  the  allegation  that  he  has  not  paid 
the  money  over. 

It  la  orged  npon  the  part  of  the  plaintiff  that  their  cause  of  action  rests 
simply  upon  the  fact  that  tbe  defendant,  as  their  agent,  has  received  money 
belonging  to  them,  which  he  has  not  paid  over,  and  that  this  Uie  answer  ad- 
mits. We  fail  to  see  where.  In  the  answer,  an  admission  of  the  last  proposi- 
tion,  via.,  that  ho  has  not  paid  the  money  over,  can  be  found.  The  answer 
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admits  the  sale  t/t  some  of  the  goods,  and  the  receipt  of  some  of  the  mansj, 
and  denies  each  and  everj  other  allegation.  In  order  that  the  plalntiits  should 
sacceed.  it  is  admitted  that  it  should  allege  that  this  money  had  not  been  pidd 
over;  and,  if  that  Is  a  necessary  pnrt  of  the  complaint,  it  is  difficult  to  Bee 
vrhj  a  denial  does  not  raise  a  material  issue.  It  has  become  a  familiar  rule 
that  an  answer  cannot  be  stricken  out  as  sham  or  f  riyolous  which  raises  an; 
general  bsue. 

Some  question  Is  made  in  repard  to  the  form  of  the  denial;  that  it  Is  not 
recognized  by  the  Code,  and  must  therefore  be  disr^arded.  We  fail  to  see  In 
what  respect  It  is  deficient.  It  shows  clearly  what  it  means,  and  that  it  At- 
nies  the  allegation  that  the  defendant  has  not  paid  over  the  money  received 
by  him  as  agent.  The  order  should  be  reversed,  with  $10  oosts  and  disburse- 
ments.  All  concur. 

APPBAL  rSOH  OBDBR  mNTIHG  MOTION  TO  TAOATV  OBDBB  OF  ABBBBT  UPON 
THE  PAP  BBS  UPON  WHICH  IT  WAS  OBASTBD. 

Tan  Brunt,  F.  J.  The  ground  upon  which  the  order  of  arrest  In  this 
ease  was  issued  was  undoubtedly  because  of  the  misappropriation  by  the  de- 
fendant of  money  claimed  to  have  been  received  in  a  fiduciary  capacity.  The 
complaint  does  not  contain  the  allegations  required  Iqr  section  S49of  theCode, 
which  are  necessary  to  sustain  an  cuxler  of  arrest.  BarUtti  t.  SutomU,  6 
K.  Y.  Supp.  406.  The  order  apposed  from  shonU  be  rereised,  with  $10 
costs  and  cUsborsements.  All  concur. 


BSADHURST  0.  FiBLD  Sf  ol. 

{SwpTtme  Cawett  General  Tprm,  Ffret  D^rtment  June  6, 1800.) 

1.  Down— DiTisB  IK  IitBC  or— Blbction. 

8  Rev.  St.  N.  Y.  (7tii  Ed.)  p.  2198, 1  14,  as  amended  by  Act  1890,  provldee  thit  a 
woman  shsll  bave  one  year  from  the  aeath  of  her  husband  In  whioh  to  elect  whether 
•be  will  take  dower  or  aooept  a  proTlaion  for  her  in  his  will,  and  that  when  the 
year  baa  begun  to  run  and  has  notexpired  the  time  (or  election  maybe  enlarged  hf 
order  of  court  upon  an  afBdavit  showing  the  pendency  of  proceedtiuis  to  oonuat  or 
oonstruo  the  will,  or  other  reasonable  cause  tiierefor.  By  a  oodfoll,  a  testator  re- 
voked a  trust  created  in  favor  of  the  wife,  and  directed  that  bis  trustees  should 
*'pay  toherthesum  of  $10,000''in  lieu  of  dower.  HeUi,  that  anacUon  by  the  wile 
to  construe  the  will,  brought  to  enforce  her  contention  that  she  was  entitled  to 
(10,000  annually,  could  not  be  sustained,  both  because  she  had  only  a  legal  interest 
in  the  estate,  and  because  it  was  entirely  clear  that  she  was  onlv  to  receive  flO^ 
In  all,  and  therefore  an  order  extending  the  time  within  which  soe  miffbt  make  bor 
election  until  GO  days  after  Vb»  termination  of  snob  action  was  improper, 

k  Bim. 

£nt  as,  pending  snob  aotion,  the  wife  had  allowed  the  year  to  entire  without 
making;  an  election.  It  was  proper  to  make  an  order  giving  her  a  mannneMn  tins 
In  which  to  make  snob  oleeuon. 

Appeal  from  special  term,  ITew  Tork  oonnty. 

Action  by  Laura  F.  Bradhurst  against  Augusta  0.  Field  and  others,  to 
construe  the  will  of  Thomas  C.  F.  Bradhurst.  of  which  defendants  were  Um 
executors.  From  an  order  extending  the  time  within  which  plaintiif  should 
be  required  to  elect  whether  she  should  take  dower  in  Uie  estate  of  the  testator 
or  accept  a  proviaiun  made  In  lieu  thereof  defendants  appeal. 

Argued  b^re  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

CJwrles  B.  O'ConMr  and  Ahram  Kling»  for  appellants.  J,  9,  KomocHan, 
for  respondent. 

Daniels,  J.  The  testator  died  on  the  27th  of  March,  1889,  leaving  the 
plaintiff,  his  widow,  surviving  him,  and  the  act  under  which  this  order  was 
made  became  a  law  shortly  before  the  making  of  the  order.  Three  days  prior 
to  tlie  expiration  of  one  year  in  which,  under  the  Kevised  Statutes,  (7tb  Kd- 
p.  2198,  §  14.)  the  widow  was  required  to  elect  whether  she  would  accept 
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her  dower,  or  the  provision  contained  for  her  benefit  In  the  will  of  the 
testator,  the  order  to  show  cause  was  made,  upon  the  hearing  of  which  the 
order  in  question  was  made  by  the  court.  Tlie  law  as  It  has  been  amended 
by  this  act  is  in  the  following  language:  "Sec.  14.  When  a  woman  shall  be 
entitled  to  an  election,  under  either  of  the  two  last  sections,  she  shall  be 
deemed  to  have  elected  to  take  such  jointure,  devise,  or  pecuniary  provision, 
unless  within  one  year  after  th^death  of  her  husband  she  shall  enter  on  the 
lands  to  be  assigned  to  her  for  ner  dower,  or  commence  proceedings  for  the 
recovery  or  ass^nment  thereof.  Where  the  time  within  which  such  election 
may  be  made  has  begun  to  run,  and  has  not  expired,  it  may  he  enlarged  by 
the  order  of  any  court  competent  to  pass  upon  the  accounts  of  executors,  ad- 
ministrators, or  leetamentu7  trustees,  or  to  admeasure  dower,  upon  an  afiB- 
davit  showing  the  pendency  of  a  proceeding  to  contest  the  probate  of  the  will 
eont^nlng  such  jointure,  devlae,  or  pecuniary  provision,  or  of  an  action  to 
constme  or  set  aside  such  will,  or  that  the  amount  of  claims  against  the  es- 
tate of  the  testator  cannot  he  ascertained  within  the  period  so  limited,  or  other 
reasonable  cause  therefor.  Notice  of  application  for  such  order  shall  be  given 
to  such  persons  as  the  court  may  direct,  and  such  order,  when  granted,  shall 
be  recorded  and  indexed  in  the  same  manner,  and  as  a  notice  of  the  pendency 
of  acUvn.  in  the  office  of  the  olerk  of  each  connty  wherein  such  lands,  or  any 
part  thereof,  are  sitnated."  And  the  Intention  animating  it  Is  that  there  shall 
be  reasonable  cause  for  making  the  order  before  any  extension  shall  be  made 
of  the  period  within  which  the  widow  1b  required  to  make  this  election.  That 
is  substantially  expressed  by  the  act  itself,  providing  that  the  order  may  be 
made  upon  either  of  the  facts  mentioned  in  the  act,  or  other  reasonable  cause. 
And  that  Is  also  required  by  the  rules  of  practice  applicable  to  all  legal  pro- 
ceedings; for  they  are  placed  upon  reasonable  grounds,  and  unless  such  ground 
appears  in  support  of  the  order,  as  a  general  principle,  it  will  neither  be  made 
nor  sustained.  This  principle  of  construction  is  specially  applicable  to  orders 
made  under  this  act;  for  their  efFect  must  be  to  arrest  the  settlement  of  tlie 
estates  of  deceased  persons,  the  distribution  of  the  property,  and  the  payment 
of  legacies;  and  the  interruption  of  the  ordinary  course  of  proceedings  should 
not  he  allowed  to  take  place  without  some  adequate  reason  to  support  it,  and 
whether  such  a  reason  may  be  discovered  must  depend  upon  the  statements 
contained  In  the  papers  npon  which  the  order  shall  be  made. 

The  will  of  the  testator  did  provide  and  direct,  by  its  third  paragraph, 
that  the  executors  and  trustees  of  the  estate  should  invest  in  government 
bonds  of  the  United  States,  or  secnritles  of  the  city,  county,  or  state  of  New 
York,  or  upon  unincumbered  real  estate  in  the  city  of  New  York,  an  amount 
of  money  which  should  be  sufficient  to  realize  an  income  of  $3,000  annually, 
and  to  pay  that  income  in  eemi-annual  payments  to  Mrs.  L.  F.  Seyton  dur- 
ing the  term  of  her  natural  life.  The  beneficiary  named  In  this  part  of  the 
will  is  the  plaintiff  in  this  action,  wlio  at  that  time  had  not  Intermarried  with 
the  testator;  but,  by  a  codicil  executed  afterwards  by  blm.  he  revoked  this 
third  clause  of  the  will,  and  then  directed  his  trustees  to  pay  to  her  the  sum 
of  910,000  In  lieu  of  dower  In  his  estate.  These  two  paragraphs  of  th« 
codicil  are  in  these  words:  "Third.  I  have,  by  the  third  clause  of  my  will, 
provided  that  there  shall  be  paid  to  Mrs.  L.  F.  Seyton,  during  the  term  of 
her  natural  life,  the  sum  of  three  thousand  dollars,  and  as  I  have,  since  my 
making  of  my  said  will,  become  married  to  her,  and  have  since  my  said  mar- 
riage advanced  to  her  large  sums  of  money,  and  as  it  is  my  object  and  pur- 
pose to  secure  her  such  further  sum  as  may  be  necessary  for  her  support,  I 
therefore  revoke  and  declare  void  the  said  third  clause  or  subdivision  of  my 
said  will,  which  provides  for  the  payment  of  the  said  sum  of  three  thousand 
dollars  to  said  Mrs.  L.  F.  Seyton.  and  each  part  thereof.  Fourth.  I  further 
provide  and  give,  devise  and  bequeath,  to  my  said  wife  and  direct  that  my  said 
triut«M  shall  p^y  to  her  the  sum  of  ten  thousand  dollars,  and  the  same  shall 
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be  ia  llM  of  dower  In  my  said  estate.**  By  the  fiist.  tbe  tnist  menttoned  Im 
the  thlid  peragca^h  of  the  will  was  oompletely  and  entirely  rvrdkeA,  and  by 
these  two  parafirapbs  of  the  oodidl,  which  alone  apply  to  the  Interest  iotended 
to  be  proTtded  for  the  plaintiff  in  the  estute,  an  absolute  gift,  instead  of  the 
preceding  trust,  is  what  the  testator  baa  provided  In  her  behalf.  And  as  no 
trust  was  left  in  the  will,  or  created  by  we  codicil  when  that  was  executed, 
the  plHintifl  ean  be  entitled  to  no  more  tlian  a  l^al  interest  in  this  estate, 
and  no  daim  or  light  of  action  had  matured^o  her  as  a  legatee  under  the  will 
at  the  time  whMi  her  suit  was  commenoed,  and,  haring  only  this  legal  inter* 
est  in  the  estate,  she  was  not  entitled  to  bring  ttito  adJon  as  it  lias  been  com- 
nenced  by  her,  for  the  object  of  securing  a  construction  d  the  will  and  codi- 
«U  of  the  testator,  as  to  her  rights  or  interests  under  them,  and  on  that  ac- 
oonnt  Iier  complaint,  as  well  as  the  tacts  averred  in  it,  are  inenfflcient  to  pre- 
sent a  right  of  action  in  her  behalf. 

Oliis  sul^-t  has  Irequently  employed  the  atteaUon  of  courts  of  Justice, 
and  it  was  oonsldered  In  the  iato  case  of  Aftdanon  t.  Andenoa,  112  X.  Y. 
IM,  19  2r.  S.  Bap.  427,  where  the  law  was  stated  to  be  that  "the  Juriadictiim 
of  courts  of  equity,  in  considering  doubtful  or  dl^iuted  claoses  in  a  will,  has 
been  held,  srlUi  entire  uniformity  by  the  oourts  of  tills  state,  to  result  from 
Its  Jurisdiction  over  trusts,  and  that  exists  only  when  the  court  la  moved  on 
behalf  of  an  executor,  trustee,  or  eatui  que  trtut,  and  to  enforce  a  eorrect 
administration  of  tbe  power  conferred  by  the  will.**  112  N.T.  110, 19  N.  £. 
Be|».  480.  TUs  is  not  such  an  action.  Neither  has  it  been  authorized  bj  any 
law  or  statute  of  tUs  state.  But  if  it  were  otberwiae,  instead  of  having  a 
reasonable  cause  to  support  it,  the  construction  of  tbe  will  and  codicil  is  In  di- 
rect hostUi^  to  QkB  right  claimed  by  tbe  plainUff.  In  support  of  ber  action, 
she  has  asserted  ber  right  to  receive  from  the  e^te  tbe  sum  of  AlOiOOO  an- 
nouliy  durlag  ber  life,  in  lieu  of  her  dower.  But  that  assertion  derives  no 
support  from  the  language  of  this  codicil,  but,  on  the  contrary,  ail  that  tlie 
testator  lias  done  in  liis  final  direction  was  that  tbe  trustees  of  his  estate 
should  pay  to  the  plalntifE  the  sum  of  $10,000.  This  was  a  gross  amount,  in- 
tended to  be  paid  to  ber  at  one  and  tlie  same  time,  and  then  to  be  in  Uen  of  ber 
dower  in  bis  estate.  That  there  was  no  misapprehension  In  the  mind  of  Uie 
testator  as  to  the  use  and  import  of  this  language  f  urtiier  appears  from  the 
third  paragraph  of  the  codicil,  in  which  he  has  stated  it  to  be  bis  object  to  se- 
cure to  tbe  plaintiff  "such  further  sum  as  may  be  necessary  for  her  support. " 
These  are  the  only  occasions  In  which  reference  is  made  to  tbe  amount  in- 
tended to  be  received  by  her,  and  in  each  Instance  It  is  designated  as  a  single 
sum  of  money,  and  amounting  to  tbe  sum  of  $10,000.  The  language  is  en- 
tirely free  from  ambiguity,  leaving  no  good  reason  for  doul>t  as  to  ita  con- 
struction and  effect,  and  it  is  in  direct  conflict  with  the  claim  miide  by  her  For 
an  annuity  of  $10,000.  Upon  this  ground,  aa  well  as  ttie  other,  there  is  do 
reasonable  foundation  for  the  prosecution  by  tier  ot  this  action,  and,  on  ao- 
•count  uf  that  deSciency  in  the  case,  it  will  be  entirely  unjustifiable  to  post- 
pone the  ejcecution  of  the  testator's  will,  and  the  distribution  of  his  estate 
until  the  terminatios  of  this  action.  But  as  it  has  been  commenced,  and 
under  its  pendent^  tbe  plaintiff  has  allowed  ttie  year  to  expire  without  mak- 
ing the  election  to  which  she  became  entitled,  thB  order  ahould  not  be  entirely 
reversed,  but  she  should  still  l)e  afforded  a  reasonable  opportunity  to  make 
the  election  in  this  manner  secured  to  her  by  the  law ;  and,  extending  her  time 
to  exercise  lier  choice  for  the  period  of  60  days  after  tbe  entry  and  aerrice  of 
the  order  to  be  made  upon  this  decision,  ample  time  will  be  given  to  her  for 
tbe  protection  of  all  her  rights  and  interests  in  this  estate.  This  order  should 
be  modified  by  so  reducing  the  time  within  which  the  plaintiff  shall  make  her 
election  whether  she  will  accept  the  provision  contained  in  the  codicil,  or 
tal^e  ber  dower  in  the  estate  of  the  testator,  and  that  modification  should  be 
without  coste.  Ail  concur. 
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Ai'UHUi    HuJUfjucnn  H  oH, 

Wupnme  Court,  Ctonend  T&rm,  Flint  Depottment  J«m  «^  1890.) 

Bmr  TO  JvBT  Txial. 

la  M  MtioB  to  f or«(doM  s  mortgwe,  def eodaat  i»  not  ntltMl,     ft  Mttwr  of 
fl|^  to  *  trial  by  jnir  •!  «  def «aM  of  fraod. 

AppMl  from  spedttl  term,  New  York  conntj. 

Aetion  bf  Melville  SteptienB  gainst  Bobert  L.  Hmnphrayv,  Impleaded. 
From  an  order  densing  a  motion  for  an  order  settUsg  issiMt  to  tiiad  « 
jmy,  defendant  appeela. 

Axgued  before  Vah  Bbtov,  P.  J.,  and  Bbast  and  Damika  JJ. 

/oAn  JT.  fan  JTof,  for  appcHant.  Smith  cfr  ^Aito.  for  reBpoodent. 

Vjou  Brunt.  F.  J.  This  atltion  wae  tH!o^ght  by  the  plainbIS,  as  juuigmnw 
to f oTBidoM a mertgase.  The  anawerBei  wp fraud  toobtaialng  tbe.aMigo- 
Dwat*  and  that  tbe  pl^sUfF  bad  not  obtalaed  it  In  good  faith,  and  Is  not  the 
Niil  party  In  interest,  and  t^t  tbe  aBslgnnoent  was  obtalaed  by  threats  and 
tiMmklafci«.  On  tbe  bearing  of  tbe  notien  the  learned  Justice  allowed  the 
platsfeifl  to  «ad  certain  affidavits  conlmverting  tbe  allf^tiOBS  set  up  in  tbe 
answer.  Tbe  a^rpellanta  objected  to  the  reading  of  tfttese  affldavita,  on  the 
gronnd  that  tbe  motion  sboold  be  decided  on  tlie  pleading  alone.  The  oonrt 
rifaaed  to  direct  issues  to  be  eettled  to  be  tried  by  a  jniy*  JUd  from  the  order 
tberel^Mll  entered  this  appeal  ie  taken. 

1^  was  peobably  error  upon  tbe  part  of  the  conrt  to  allow  ttw  xeading  of  af- 
Jtdavlta  upon  ttus  motion;  bnt  ttiis  in  no  way  affected  the  rights  of  the  do- 
Amdant.  It  is  claimed  that,  because  the  answex  set  up  fraud,  intimidationt 
false  representations,  champerty,  and  maintenance,  the  defendant,  as  mat- 
tar  of  right,  was  enbttled  to  have  tboee  issues  tried  by  a  jury;  and  we  are 
dted.  as  an  authority  upon  this  proposition,  to  the  case  of  CeHdermau  r.  Con- 
derman,  44  iHan.  IHl,  in  which  it  was  decided  that  a  party  had  the  right  to 
baTe  the  tssoe  of  adultery  in  an  action  for  divorce  tried  by  a  jury.  We  fail 
to  see  the  appHoatlon  of  this  case,  as  by  the  exprees  proviaions  of  the  Code  a 
partgr  aa  aaatter  of  right,  entitled  to  have  that  issue  tried  by  a  jury ;  but 
onr  attention  bas  not  been  called  to  any  provision  of  the  Code  entitling  a 
party*  simply  because  he  sets  up  tbe  defense  of  fraud,  as  matter  of  right,  to  a 
trial  of  tliat  issue  by  a  jnry.  Tbe  case  cited,  clearly,  has  no  application  to 
t^e  facts  herein  presented,  and  there  seems  to  be  no  reason  whatever  why  the 
nsnal  course  should  not  be  pursued,  and  this  action  tried  by  the  court.  The 
order  should  be  afltarmed*  with  $10  oosta  and  disboneme&ts.  Ail  coocnr. 


BOeBHTHAI.  0.  BOSENTHAL. 
{Supreme  Otyut%  Oerural  Term,  Fint  Department.  Jons  A,  ISWk) 

naADixo— UonoH  TO  Mm  SIobi  Dm^Ta  ako  Csrtain. 

Where  tbe  complaint,  In  aa  acUon  to  recover  a  sum  of  money  deposited  with  d»> 
fendant  for  Inveitment,  wiOob  waa  not  mads,  fails  to  aver  the  date  ef  demand,  a 
motion  to  make  more  certain  and  definite  will  be  frantad. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Fannie  lioaenthal  to  recover  from  Joseph  Boeentbal  mon^  de- 
posited with  bim  for  investment  which  he  failed  to  make.  Petition  averred 
demand.  Motion  to  make  complaint  more  definite  and  certain  by  inserting 
date  of  demand  granted.   Halntift  appeals. 

Argued  before  Van  Bright.  F.  J.,  and  Bbady  and  Danibls.  JJ. 

Jonaa  F.  Mtmn,  for  appellant.    Wm,  Jf.  CoAen,  fm:  respondeat. 

Bbadt,  J.  The  plaintiff  seeks  to  xecoTor  a  som  of  mon^  dqxMited  with 
the  deCendmit  for  inTestment  by  him  for  her.  or  to  be  returned  to  ber»  and  in 
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the  complaint  aDeging  tbla  understanding,  and  his  failure  to  make  an  Invest- 
ment, avers  a  demand.  The  defendant  moved  for  an  order  compelling  the 
plaintiff  to  make  the  complaint  more  deQnlte  and  certain,  by  Inaeitlng  the 
time  when  the  demand  whs  made  and  the  application  was  granted.  The  or- 
der made  in  the  court  below  was  properly  directed.  Tlie  defendant  was  en- 
titled to  knowledge  of  the  time  and  place  of  the  demand.  If  that  oeremonj 
or  incident  is  a  necessary  factor  of  the  plaintiff's  case,  it  should  be  so  averred 
that  the  defendant  may  not  only  answer  it,  but  be  prepared  to  meet  It.  It  ii 
not  an  answer  that  the  requirement  demands  an  expose  of  the  plaintiff's  evi- 
dence. It  does  not  relate  to  the  manner  of  proof,  but  to  the  complete  aver- 
ment of  a  fact,  nameiy,  the  time  of  the  occurrence  of  an  important  part  o( 
the  plaintiff's  case,  and  which,  being  given,  may  have  an  equally  important 
bearing  upon  the  answer  to  be  made  by  the  defendant.  The  Code  requires  a 
plain  statement  of  facts  in  the  complaint,  and  in  such  detail  as  will  advise  the 
defendant  of  the  claim  urged  against  him.  If  this  be  not  done,  the  court  may 
oompel  the  plaintiff  to  make  it  more  definiteand  certain,  and  this  is  in  accord 
with  the  general  spirit  of  the  Code.  Aside  from  that,  the  atatemoit  asked 
here  should  have  been  given.  If  it  had  been,  the  court  below  and  tliia  court 
would  have  been  relieved  of  the  neceasai^  burden  of  hearing  and  deciding  the 
^iplication  and  appeal.  It  too  frequently  happens  that  motions  which  should 
be  wholly  unnecessary  are  made,  and  appeals  equally  unnecessary  are  taken, 
but  whidi  are  forced  from  a  disposition  to  auppresa  information  which  should 
be  given  in  the  fair  conduct  of  an  action,— a  charw^eristic  doubtless*  aiising 
from  overpiofesaional  zeal,  but  which  is  ot  no  value  to  the  elieait,  often  an 
expense,  and  ia  a  disturbance  of  the'  regular  order  oi  procedure.  It  is  not 
deemed  necessary  to  examine  the  antboriUefl  bt-arlng  upon  this  question,  which 
are  numerous,  and  to  some  extent  discordant,  and  naturally  so,  as  the  applies- 
titma  vary,  and  it  is  not  possible  to  formulate  a  general  rule.  ]Mscretl<m  sub- 
stantially must  be  the  prevailing  doctrine,  and  here  it  was  properly  execdsed. 
If  not,  then,  as  each  case  may  be  said  to  be  mi  g^aerU,  the  indeflniteness 
most  depend  upon  the  general  features  and  alleigationsof  the  OMnplalnt  taken 
in  connection  with  that  objection.  The  order  made  herdn»  however,  was  not 
erroneously  directed,  and  should  be  affirmed,  with  $10  coste  and  dlsbmss- 
ments  of  this  appeal. 

Yah  Bbttht.  P.  J.,  and  Damibls,  J.,  concur  in  tiie  result. 


GbiAU.  «.  MDmxAPOLiB  Elxotbo-Matrix  Co.  tt  eA, 
(St^nvTM  Court,  QeMnA  Term,  JHrtt  HeparftiMiit  Jime  8^  UOOi) 

COBPOEATIQNS— 0FFICKH»— IWJimCITIOH. 

An  luJuQOtion  wiU  not  be  granted  to  restrain  the  direotorm  of  a  oorporatioo  trim 
transfeiriiig  ita  property,  auota,  and  busioesa  to  another  oorpo ration,  where  it  ap- 
pean  from  afBdarits  of  the  directors  that  they  do  not  oontemj^aM  anw  actloii,  hat 
merely  the  leaelng  of  important  rights  and  ftmotloDS  to  the  other  ocnpoEafeleB. 

Appeal  from  special  term,  Kew  York  county. 

Motion  by  Sanford  S.  Small  to  continue  an  injunction  against  the  directtxs 
of  the  Minneapolis  Electro-Matrix  Company,  restraining  them  from  trans- 
ferring its  assets,  property,  and  business  to  another  corporation.  Motion  de- 
nied.  Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Paul  D.  Oravath  and  John  W.  Houaton,  for  appellant.  DanUi  O,  IMUn$ 
and  W,  B,  Putney,  tor  respondenta. 

DAinBLs,  J.  The  injunction  as  it  was  Issued,  and  whieh  the  oonrt  lefosed 
to  continue,  restrained  the  Minneapolis  Electro-Matrix  Company,  and  the 
other  defendants,  forming  a  majority  of  its  board      dlrect<n8  or  tmstess. 
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froTTi  leasing  or  maktiig  nny  other  transfer  of  anj  of  Its  franchises,  property, 
rights,  or  assets,  purstiant  to  a  resolution  which  had  beeu  adopted,  to  the 
American  Electro- Matrix  Company,  and  from  holding  any  meeting  of  the 
stockholders  of  the  Minneapolis  company  to  ratify  any  resolutions,  leases,  or 
transfers  without  giving  to  the  plaintiff  reasonable  notice  of  the  time  and 
place  of  holding  the  meeting.  To  sustain  the  right  of  the  plaintiff  to  the  in- 
junction, it  was  alleged — and  that  appeared  to  be  the  fact — that  he  owned 
1,680  shares  of  the  stock  of  the  Minneapolis  company,  amounting  at  its  par 
value  to  the  sum  of  084,000  of  the  company's  capital,  which  was  81.000,000. 
It  was  farther  set  forth  and  charged  that  8  of  the  9  directors  of  the  company 
owned  or  controlled  a  majority  of  the  shares  of  stock,  and  were  disposed  to 
lease  and  transfer  the  property  and  effects  of  the  company  for  the  term'  of  25 
;^ars  to  the  American  Electro-Matrix  Company,  a  corporation  created  nndw 
th«  laws  of  the  state  of  Kew  Jersey,  and,  in  effect,  to  transfer  its  business  to 
that  company  f6r  one*balf  the  net  profits  yielded  by  it;  and  that  this  was  in 
contravention  of  its  charter,  and  the  laws  <A  the  state  of  Minnesota,  nnder 
whldi  tt  was  Incorporated.  It  Uiese  facts  were  satisfactorily  established,  a 
casefOTsn  injunction  wonld  be  presented;  fortbe  directors  or  trustees  do 
not  appear  to  nave  been  Invested  with  that  power,  either  by  its  charter,  or 
the  laws  of  the  state  in  which  it  exists;  and.  In  the  absenoe of  explicit  author^ 
ity  to  transfer  Its  property,  effects,  and  business  to  anoUier  company,  it  can- 
not be  presumed  to  possess  that  power.  At  least,  the  directors  ot  trustees, 
having  only  the  power  to  manage  and  conduct  its  affairs  nnder  the  charter, 
ooold  i^lly  make  no  such  dl^ioeltlon  of  Its  property  and  affairs;  for.  instead 
of  managing  and  oondacting  its  business,  that  would  be  a  destruction  of  its 
busineas,  and  an  abdication  of  their  own  powers  and  authorl^,  which  could 
not  take  place  without  violating  the  law  and  their  own  offldal  obligations; 
and  that,  even  a  minority  owner  of  the  shares  of  tiie  company  would  be  en- 
titled hj  action  to  restrain  and  prevent.  Abbot  v.  Ruobo'  Co,,  88  Barb. 
578»  681.  But  It  Is  not  to  be  presumed,  without  ample  proof,  ttiat  a  majori^ 
of  the  board  would  be  so  far  unmindful  of  their  duty  as  to  usurp  and  attempt 
the  perfonnanee  of  such  an  fllegal  act;  and  that  this  majority  has  placed  it- 
self In  tills  position  depends  upon  the  sworn  complaint  and  affidavits  of  the 
plalntlfl;  fcv  the  other  ailldavltB  read  in  support  of  the  right  to  the  injunction 
add  no  more  than  incidental  assistance  to  the  case  by  relating  circumstances 
showing  the  majorlfy  of  the  board  to  be  inimical  and  unfriendly  to  the  plain- 
tiff, ana  inclined  to  prevent  him  from  exercising  his  authority  as  on«  of  its 
members.  The  foundation  of  his  right  to  an  injunction  is  that  disclosed  hj 
himself,  and  not  by  these  other  aflBdavits  of  persons  having  not  even  asserted 
knowledge  of  the  merits  of  the  case. 

As  the  plaintiff,  by  his  affidavits,  has  made  out  the  ease,  tlie  majority  of  tba 
hoard  has  adopted  a  resolution,  to  be  submitted  to  the  votes  of  the  sharehold- 
ers, of  which  they  themselves  control  the  majority,  to  transfer  the  pn^erty, 
assets,  and  business  of  their  company  to  the  Kew  Jersey  corporation,  with 
whose  interests  and  prosperity  they  liave  become  either  directly  or  indirectly 
interested;  and  that  would  be  such  a  {dain  violation  <tf  their  obligations  and 
duty  as  to  sustain  an  Injunction  and  action  to  prevent  it.  But  theee  facta 
have  been  as  positively  denied  on  the  part  of  the  defendants  as  they  have  been 
poeitively  asserted  by  the  plaintiff.  It  la  admitted  that  a  resolution  was 
adopted  by  the  majority  of  the  board ,  sut^ect  to  the  approval  of  the  sharehold- 
ers, to  execute  a  lease  to  the  New  Jersey  corporation  of  certain  important 
rights  and  functions  of  theMlnneapolis  company.  But  the  Intention  has  been 
sUted  to  extend  the  leasehold  interests  ot  rights  no  further  than  that  is  per- 
mitted by  the  laws  of  the  state  of  Minnesota ;  and  to  support  this  statement 
the  resolution,  as  it  is  stated  to  have  been  adopted,  has  been  made  a  part  of 
the  affidavit  odC  William  M.  Grosvenor.  And  it  certainly  goes  no  further  in 
its  language  or  fair  implication  than  to  this  extent,  which  ODea  not  tiansoend. 
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bat  limits  itself  within,  the  bounds  of  the  law;  for  tbe  eicerclse  d  lawful  an- 
tborltj  for  the  promotion  of  the  interests  and  prosperity  of  tbe  company  is 
intriuted  to  tbe  use  and  employment  of  its  board  of  direc^rs  or  trustees;  and 
when  that  may,  in  good  faith,  be  exercised,  a  case  will  not  be  presented  for 
the  interpusition  of  a  court  of  equity  by  inJuncUon.  Bntridgt  v.  SaUroad 
Co.,  112  N.  Y.  1.  19  K.  £.  Rep.  4S9.  And  to  sustain  the  good  faith,  as  weU 
as  the  expediency  of  the  action  and  proposed  action,  of  the  majority  of  the 
board,  it  has  been  stated  in  the  affidavits  that  its  financial  affairs  have  become 
embarrassed,  uid  that  adequate  assistance  can  be  no  otherwiae  obtained  than 
by  subordinating  their  oompuiy  to  the  Xew  Jersey  corporation.  It  is  true 
that  the  plaintiff  states  himself  to  be  able  to  relieve  the  Minneapolis  company 
from  this  condition;  but  that  has  not  been  done  by  him,  neither  has  any  tan- 
gible offer  been  made  by  him  to  the  board  to  supply  this  asalstanca.  But  tbe 
members  of  tbe  board,  so  far  as  their  affidavits  have  been  made  a  part  ot  the 
case,  seem  to  be  impressed  with  tbe  conviction  tliat  Uie  only  source  from 
which  tbe  necesswy  assistance  can  be  obtained  to  advance  tbe  business  inter- 
eats  of  thdr  company  Is  the  Xew  Jersey  company;  and  even  tliat  cannot  be 
accepted  as  a  certainty,  in  the  condition  in  which  the  27ew  Jersey  company 
appears  to  be  placed  financially.  But  this  circumstance  is  a  aubject  which 
addresses  itself  more  to  tbe  consideration  of  tbe  directors  and  share  holders  of 
the  Minneapolis  company  than  to  the  court. 

Tbe  plaintiff  swears  that  be  wrote  tbe  copy  of  the  resolatiui  relating  to  the 
lease  to  tbe  New  Jersey  company  from  wbf^  Mr.  Qrosvenor  read  to  him  as 
the  resolution  wliich  bad  been  adopted.  But  in  ttiat  he  is  positively  contra- 
dicted by  Mr.  Grosvenor,  and  by  the  resolution  itaelf ,  as  it  la  set  forth  in  the 
affidavit  of  the  latter;  and  that  this  affidavit  does  accurately  state  the  resolu- 
tion is  oonflrmed  by  the  affidavits  of  Eraatus  Wlman,  James  W.  Griffin, 
Charles  6.  Travis,  Theodore  C.  Bates,  and  C.  Wright  Davison,  These  persons 
all  deny  the  intention  to  do  anything  not  within  their  authority  under  the 
laws  of  the  state  of  Minnesota,  or  to  prejudice  the  plaintiff  as  a  8bareb<^er 
or  officer  of  the  company;  and  together  they  completely  answer  tbe  caae  made 
by  him  for  an  injunctloa.  He  has  complained  of  other  acts  not  i-equiring  re- 
lief of  this  description  for  the  purpose  of  redressing  d^criminallom  against 
him  as  a  member  of  the  board.  Tbe  meeting  at  tbe  Asior  House,  to  which 
be  was  denied  admission,  is  sworn  to  be  no  more  than  that  of  a  oommltlee,  of 
which  ha  was  not  a  member,  and  therefore  not  entitled  to  be  present;  and  if 
the  adjournments  of  meetings  were  Irregular,  or  insufficient  notice  of  a  meet- 
ing held  in  this  city  was  given  him,  as  was  probably  tbe  fact,  these  irregu- 
larities cannot  be  corrected  in  this  action,  which  htid  for  its  object  the  restraint 
of  the  majority  of  the  board  in  the  dealings  proposed  with  the  New  Jersey 
company.  As  tbe  case  is  presented  by  all  the  affidavits,  considered  together, 
no  more  has  been  intended  than  the  laws  of  Minnesota  permitted,  if  the  cir- 
cumstances had  arisen  on  which  it  could  be  judicially  t^en;  and  that  will  be 
for  the  shareholders  themselves  to  determine,  when  their  action  shall  be  taken 
under  the  resolution.  The  order  appealed  from  should  therefore  be  affirmed; 
but  as  the  other  directors  have  not  been  entirely  tolerant  of  the  opposition  of 
the  plaintifT,  nor  as  civil  as  it  was  their  doty  to  be,  in  their  official  IntMOoane 
with  him,  it  should  be  witbout  costs. 

Van  Bbttnt,  J.  I  ooncar  in  tbe  oplokm  of  Mr.  Jastlce  Dahibls.  There 
is  another  reason  why  the  order  appealed  from  Is  correct.  Tbe  plaintiff  is  a 
non-resident  of  this  state;  tbe  defendant  the  Minneapolis  Electro-Matrix  Ca, 
a  necessary  defendant,  is  a  foreign  corporation;  and  this  action  Is  brou^t  to 
restrain  action  by  this  foreign  corporation.  Tbe  courts  of  this  state  have  no 
jurisdiction  of  sucb  a  oaase  of  action.  The  parties  shoold  settle  their  dlffl* 
cutties  In  tbe  pbm  of  their  zesidenes. 

Bbast,  J.,  concurs. 
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Smith  e.  FzrcnsnT. 
(AupraiM  Court,  General  Term,  Third  Dgpartmeni.  Hay,  ISOO.) 

L  FAMsnmr— AoconHTiNO— Ihtbsloodtort  Jddwbht. 

In  a  tult  for  ao  aucoautlD^  between  partners,  it  appearloff  on  a  prellmlaarjr  r*- 
MTt  Of  a  referee  tbst  there  are  auets  cff  the  Ann  not  dlspoBoa  of,  an  lnt«rioo«tor* 
jndffment  la  proper,  appolatinff  a  reealTer  and  dlraottng  tb»t,  after  pas^f  hla  flaal 
aoooant,  the  trial  be  resumed  before  the  tama  referee. 
1,  Bun— Rians  or  PASmas. 

Thongh  there  are  nnpald  Jndgmenta  against  the  Ann,  one  partner  ni»  have  an 
aocountiDg  and  recover  hla  anue  of  flw  net  bdz^us  In  the  haiuU  <tf  the  other,  who 
holds  all  the  asseto. 
Bun—Rsmw. 

When  a  referee  has  taken  an  aoooant  of  partnerahlp  transactions  ooTorlnff  f ou 
years,  and  the  books  are  nude  part  of  the  oase^  but  not  handed  np,  and  no  reqaesta 
were  made  for  findings  as  to  disputed  Items,  and  it  Is  practically  Impossible  to  re- 
examine the  Booonnte  wlthont  gteat  danger  of  naking  more  mistakes  than  would 
beooireoted,  that  will  apt  be  done,  bat  the  flndinga  eC  the  lefaw  will  1>e  affliae*. 

Appeal  from  Jndgment  on  report  of  referee. 

Action  bj  Philip  W.  Sraitli  against  Hnrry  Fftcfaett.  There  was  a  jadg» 
ment  for  the  plaintiff,  and  the  defendaDt  appeals.  For  former  report,  see  2 
N.  T.  Supp.  261. 

A^faed  before  ZjBAbhsd,  F.  J.,  and  Landon  and  Matham*  JJ. 

L99i  amitht  for  appeUant.   Iforton  Chaut  tta  leepondent. 

l^ANDOH,  J.  The  parties  were  copartners.  The  partneraliip  was  dissolved, 
and  the  plaintiff  brings  this  action  for  an  aeconnting  and  for  such  Judgment 
in  bis  favor  as  the  acooontlDg  should  show.  The  issues  were  referred,  and 
upon  the  trial  before  the  referee  It  appeared  that  there  were  partnership  prt^ 
ertjr  and  aasele  not  disposed  of.  Upon  a  preliminfti7  report  of  the  referee  to 
that  effect,  the  special  term  made  an  order  directing  an  interlocutory  Jndg- 
mentf  appointing  a  receiver  of  the  partnership  property  and  assets,  and  di- 
recting the  recelvw  to  make  disposition  tbere(^  and  report-  tbweoo,  and  that 
after  passing  the  receiver's  final  accounts  the  trial  of  the  action  be  resumed 
and  completed  before  the  Bame  referee.  Proceedings  were  had  and  completed 
In  pursuance  of  the  interlocutory  judgment,  and  thereafter,  upon  the  referee's 
final  report,  the  Judgment  was  entered,  from  which  this  appeal  was  taken. 

We  think  the  practice  proper.  This  is  an  equify  action,  in  which  theeoart, 
having  full  Jnrisdlctlon  of  the  parties  and  the  subject-matter,  should  take 
such  action,  by  Interlocutory  judgment  or  otherwise,  as  is  needful  in  order 
that  the  proper  final  judgment  be  rendered.  It  appeared  by  the  rec»lver*s 
report  that  there  were  outstanding  and  unpaid  a  number  of  judgments  against 
the  Qrm.  But  it  also  appeared  upon  the  evidence  that  the  defendant  liad  re- 
ceived the  greater  part  of  the  moneys  of  the  firm,  and  that  there  were  no 
moneys  or  assets  wherewith  topay  these  judgments,  except  such  as  the  defend- 
ant had  received.  We  assume  that  the  receiver  made  a  proper  disposition  of 
all  the  partnership  assets,  except  the  moneys  which  cafne  to  the  hands  of  the 
defendant.  The  objecUon  of  the  defendant  that  the  outstanding  judgments 
against  the  firm  d^eat  the  plaintiff's  right  to  any  recovery  for  his  half  of 
the  net  aarplos  of  partnership  assets  in  the  defendant's  hands  over  and  above 
all  partnerahlp  llahUitles  is  not  valid.  The  defendant  owes  two  duties, — one 
to  the  firm  credltora  to  pi^  them,  and  the  other  to  the  plidntlfl  to  pay  him. 
He  cannot  allege  his  own  breach  of  dnty  to  protect  himself  from  liability  for 
such  breach.  The  obijection  la  based  upon  the  rule  obtaining  In  actions  b7 
one  partner  to  recover  at  law  against  the  other  upon  some  breach  of  partner- 
ship obligation.  Actions  at  law,  It  is  said,  cannot  be  maintained,  even  after 
dluolution  of  the  partnership,  by  one  partner  against  the  other,  except  after 
a  full  accounting,  balance  struck,  and  express  promise  to  pay.  Arnold  v. 
Arnold^  90  N.  Y.  580.   See  cases  cited  in  Betangtr  T.  Dana,  4  K.  T.  Supp. 
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776.  But  an  action  in  equity  liee  between  the  partners.  In  order,  if  neoes- 
■ary,  to  dissolve  the  partnership,  dispose  of  the  assets,  pay  the  debts,  state 
the  account,  and  ascertain  and  divide  the  net  surplus,  and  render  judgment 
accordingly.  The  obstacles  to  a  recovery  at  law  equity  removes.  The  de- 
fendant is  not  prejudiced  by  retaining  in  his  own  hands  partnership  assets 
Bufflcient  to  pay  outstanding  judgments  against  the  Arm,  It  Is  the  plainliit 
who  may  be  injured  by  tlie  judgment  creditors.  But  be  is  clearly  entitled  to 
bis  sbare  of  the  net  surplus. 

The  defendant  alleges  that  the  referee  did  not  give  him  all  the  credits  to 
which  he  was  entitled.  The  plaintiff  alleges  that  the  referee  did  not  charge 
the  defendant  with  all  the  debits  he  ought.  As  the  case  is  presented,  we 
cannot  discover  that  the  net  balance  Is  not  right.  There  were  no  formal  re- 
quests for  findings  as  to  disputed  items.  The  testimony  is  voluminous,  and 
the  partnership  books  are  referred  to  as  forming  part  of  the  case,  but  are  not 
handed  up.  The  transactions,  covering  four  years,  are  grouped  in  the  re- 
sults stated  by  expert  witnesses.  It  is  practically  impossible  for  us  to  exam- 
ine this  mass  of  accounts  without  great  danger  of  making  more  mistakes  than 
we  should  correct.  The  presumption  Is  that  the  referee  is  right,  and  we  af- 
firm hlB  findings,  becauM  we  cannot  aee  that  tb^  are  vnmg.  Judgment  af- 
firmed, with  costs. 

Lbabhkd,  p.  J.»  coneaxs.  Uathxx.  J.,  takes  no  pvt. 


Dayxb  0.  Wood  et  oL 

{Suprmte  Court,  QenartU  Term,  TMrd  Department.  Maj,  189IX) 

HOBBAin>  UTD  Wm— AvTBinn-riu.  Costract — Fra  m>. 

A  girl  uied  for  breach  of  promlie,  iileading  seduotion  and  pregnaocr  la  sggrava- 
tloa.  On  a  compromise  the  withdrew  the  charge  of  a  promise  to  marry.  After 
the  birth  of  the  child,  she  was  taken  to  wife  by  her  betn^er,  an  antennptlal  ooa- 
traot  providing  that  neither  should  have  anr  Intereat,  preaent  or  future,  in  the  <a- 
tate  of  the  other.  She  was  th«i  91  years  old,  and  had  $l,iOO.  The  husband  wm 
flS,  bad  three  adult  tAiildrai,  and  was  worth  $50,000.  Held,  that  the  agreement  li 
sot  so  harsh  and  nnequal  that  fraud  or  undue  advantage  taken  of  her  ■Ttoatlon  ean 
be  Inferred. 

Awenl  from  judgment  on  report  of  referee. 

Action  by  lfai7  S.  Davia  against  Jacob  D.  Wood  and  others,  devisees  of 
Jacob  H.  Davis,  deceased.  There  was  a  Judgment  tor  defendants,  and  ttw 
plaintiff  appeals. 

Argued  before  Lbabnbd,  C.  J.,  and  Lahdom  and  Mathak,  JJ. 

John  B.  Van  Sttmt  for  appellant.   A.  V.  Clwrtoatert  for  respondents. 

Landon,  J.  The  pIfUntiff  seeks  to  set  aside  the  antenuptial  contract  en- 
tered Into  between  herself  and  her  late  husband,  Jacob  H.  IlaTis,  who  died 
after  the  plaintiff  took  this  appeal  from  the  judgment.  Hie  parties 
married  April  24, 1867,  and  lived  together  until  after  this  action  waa  brought 
in  1881.  The  plaintiff  alleges  that  she  executed  the  antenuptial  contract,  not 
knowing  its  contents  or  effect,  and  upon  the  false  representation  of  her  then 
intended  husband,  that  it  was  a  deed  for  the  sale  of  a  wood  lot.  Upon  oon- 
Qictlng  testimony  the  referee  decided  this  question  of  fact  a^p^ist  the  plala- 
tlff.  The  referee  also  found  that  the  plaintiff  executed  the  instrument  with 
full  knowledge  of  its  contents.  We  think  the  finding  of  the  referee  Is  In  ac- 
oord  with  the  clear  weight  of  the  testimony. 

The  learned  counsel  for  the  appellant  urges  that  the  antenuptial  contract 
was  wltlwot  consideration,  and  (Uso  was  so  inequitable  and  unreasonable  ss 
to  justify  the  court  In  presuming  fraud,  and  therefore  in  setting  it  asldb 
The  plaintiff  had  about  •1,400»  and  the  late  defendant  upwards  oftSO.OOO. 
She  was  21  years  of  age,  and  be  about  65.  He  had  three  adolt  cbUdren  by  a 
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former  wife.  The  idalatlff  bad  sued  him,  alleging  her  se^aetlon  and  preg- 
nancy* aocompllshed  under  his  prumlse  of  marriage.  That  action  was  settled, 
the  plaintiff  witSidrawing  the  allegation  of  promise  of  marriage.  A  child 
was  boru  to  her.  The  antesnptial  contract  and  marriage  ft^wed.  The 
effect  of  that  contract  was  that  ench  party  should  retain  his  and  ber  separate 
estate,  free  from  the  control  of  the  other,  or  of  any  ultimate  lien  npw  or  In- 
tereat  in  it  in  favor  of  the  other.  Tlie  plaintiff  relies  upon  Pteree  t.  Piane, 
71  N.  Y.  154.  The  clrcumstanoea  are  different.  There  is  no  need  to  enlarge 
upon  them.  The  allegation  of  fraud  baa  reference  to  the  antenuptial  con- 
tract. It  may  be  that  her  intended  husband  had  in  Ula  past  relations  done 
her  great  wrong,  but  we  cannot  fail  to  see  that  it  must  hare  been  of  the  ut- 
most importance  to  her  to  retriere,  so  far  aa  possible,  ber  eharacteir  and 
standing,  by  entering  into  this  marriage.  Her  intended  husband,  with  his 
adult  children,  and  considerable  estate,  might  well  wish  at  his  mature  age  to 
remove  such  grounds  for  regret  as  he  would  naturally  expect  to  encounter. 
It  is  not  unreasonable  to  suppose  that,  so  far  as  this  could  be  done  by  this  an- 
tenuptial contract,  tl^  plaintiff  was  quite  willing  to  co-operate.  We  thei»> 
tore  are  not  Inclined  to  presnme  firand  ftom  the  snuUlness  of  the  provision 
in  the  wife's  favor.  Upon  tha  finding  of  the  referee,  that  the  |dtantlff  un- 
derstood the  contra^  inien  she  entered  into  it,  the  action  is  barred  bgr  the 
statute  of  limitations.  Fraod  not  being  established,  the  contract  is  valldt 
marriage  being  an  ample  consideration  to  support  it.  iTodgment  affirmed, 
with  eosts.  iJl  concur. 


HniFKRErB  «t  at*  o.  Nbw  York,  L.  B.  ft  W.  Co. 

(Aqwwne  Court,  Qenerai  Term,  Fint  DepattmetM.  May  SB,  1880.) 

Aasoounoira— Aonos  bt  TROBras— PLiADme. 

Flalntifb,  m  trustees  of  a  Tolantary  aasooiation,  sued  for  semi-aniiai^jnTinenta 
oo  an  agreenieDtby  whioh  certain  property  was  leased  to  defendant.  Tne  agree- 
ment under  which  the  assoolation  was  formed,  and  to  which  defendant  was  a 
puty,  provided  that  the  trustees  to  tie  appointed  should  be  authorized  to  lease 
(lie  propertv,  as  was  done  la  the  agreement  with  defendant,  and  that  the  money 
to  tM  paid  by  defendant  stutuld  be  paid  to  or  recovered  by  them.  Held  that, 
though  they  were  trustee*  of  an  egress  trust,  capable  of  enforcing  the  agree- 
ment, within  Code  Civil  Proa  N.  Y.  %  4A.  the  court  properly  refused  to  strike  from 
the  complaint  an  allegaUon  that  pli^ntlffa,  as  trustees,  bad  In  a  preceding  suit  re- 
oovered  ottier  and  prior  Installments  on  the  lease,  as  this  was  a  mftS***?*  aver- 
ment showing  plaintiffs*  right  to  malatain  the  action  aa  traatee*. 

Appeal  from  special  term,  New  York  county. 

Action  by  Solon  Humphreys  and  Edwin  D.  Morgan  agiUnst  the  KewToAi 
Lake  Erie  &  Western  Hailrond  Gompany.  From  an  order  denying  a  mo- 
tion to  strike  out  certain  allegations  of  the  comphiint,  defendant  appMla. 

Argued  before  Van  Bbumt,  P.  J.,  and  Bbady  and  Daniels*  JJ. 

Sitohanan  A  Steele,  {Charle»  SUele,  of  counsel,)  for  appellant.  Lord,  Aqr 
(t  Zord,  {George  De  Forest  Lord,  of  counsel,)  for  respondents. 

Daniels,  J.  The  action  has  been  brought  by  the  plaintiffs,  as  the  trua- 
tees  of  a  vtduntary  aasuctation,  to  recover  eight  different  amounts  upon  an 
agreement  entered  into  with  the  defendant,  for  certain  rolling  stock  dellv- 
wed  to  and  used  by  it.  This  roiling  stock  was  received  by  the  defendant 
under  and  pnrsuant  to  the  agreement,  which  was  made  for  the  term  of  10 
years  from  the  Ist  of  November,  1881,  unless  sooner  terminated,  as  the  agree- 
ment or  lease  itself  afterwards  provided  it  might  be;  and  by  the  covenants 
or  stipulations  contained  In  the  agreement  the  defendant  bound  itself  to  pay 
certain  sums  of  mon^  for  the  use  of  the  rolling  stock,  and  upon  the  full  and 
complete  payment  of  which  it  was  to  become  the  owner  of  that  stock.  A 
portion  of  the  payments  to  be  made  consisted  of  half-yearly  sums  during  the 
*  term,  which  should  Im  equal  to  6  per  cent,  per  annum  upon  the  whole  amount 
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of  the  prineli«l  cepresented  by  the  certificates  of  shnres  Issued  under  the  ao- 
thoritj  of  the  associntion,  and  be  outstanding  at  the  time  of  such  payment. 
On  the  17tb  of  March.  1885,  a  further  agreement  was  entered  into,  redndw 
this  percentage  to  the  snm  of  5  per  cent.,  so  far  as  the  reduction  liad  or  shoola 
be  authorized  or  ratified  by  the  persons  holding  the  certificates  of  the  associ- 
ation. This  reduction  was  qualified  by  certain  other  amounts  from  time  to 
time  payable,  and  not  required  to  be  noticed  in  the  decision  of  the  appeal. 
The  holders  of  a  majority  of  the  certificates  did  ratify  or  authorize  this  change 
in  the  agreement  which  originally  had  been  made.  But  a  minority  of  about 
•100,000  in  amount  declined  to  do  that,  and  their  refusal  to  ratify  the  redac- 
tion entitled  them  to  the  preceding  rate  of  Interest  agreed  to  be  paid  by  the 
defendant;  and  it  was  for  the  recovery  of  that  difference  that  the  action 
seems  to  liave  been  brought,  and  to  maintain  It  eight  (Afferent  canaea  of  ae- 
tlon  of  this  description  have  been  set  forth  in  the  complaint.  It  was  further 
alleged  that  a  preceding  suit  bad  been  brought  against  the  defendant  for 
other  and  prior  installments  maturing  under  Che  lease  oi' agreement,  and  that 
judgment  had  heen  recovered  in  favor  of  the  plalntiffil  as  trtisteea  for  aach 
Installments;  and  it  is  these  allegHtions  relating  to  the  prior  reoovery  whieh 
the  defendant  applied  to  hare  stricken  f  l  om  tlie  complaint. 

The  object  of  the  motion  Is  stated  to  be  to  place  the  defendant  at  Uber^ 
to  demnr  to  the  complaint  on  the  ground  that  the  plalntlth  are  without  legal 
capacity  to  sue  for  the  recovery  of  these  installments  maturing  after  the  com- 
mencement of  the  preceding  suit.  In  support  of  the  motion  it  has  been,  a.^ 
parently,  assumed  that,  inasmuch  as  the  association  known  as  the  "Car  Trust 
of  New  York,  No.  2,"  was  voluntary  and  unincorporated,  the  plaintiffs  as 
trustees  could  not  maintain  an  action  for  the  recovery  of  these  inatailments 
arising  under  the  lease.  But  by  the  agreement  under  which  the  assocUtioa 
was  formed,  and  to  which  the  defendant  was  a  party,  it  was  agreed  tliat  the 
trustees  who  were  to  be  appointed  should  be  authorized  to  lease  and  provide  for 
the  sale  of  the  rolling  stock  as  that  was  done  in  the  agreement  with  the  defend- 
ant, and  that  the  installment  or  money  to  be  paid  by  the  defendant  should 
be  paid  to  or  recovered  by  them,  and  that  vested  these  trustees  with  such 
power  and  authority  as,  under  section  449  of  the  Code  of  Civil  Procedure,  em- 
powered them  to  maintain  tiiia  action-  They  were,  within  the  language  of 
that  section,  trustees  of  an  express  trust,  capable  of  enforcing  the  oljservanoe 
of  the  agreement  with  the  defendant  by  action  for  the  benefit  of  themselves 
and  the  associates  in  this  manner  represented  by  them;  and  so  It  was  oonaid- 
ered  by  the  court  when  the  preceding  action  was  disposed  of  by  the  general 
term.  8  N.  Y.  Supp.  918.  The  manifest  object  of  setting  forth  the  proceed* 
ings  In  the  action  already  determined  was  to  establish  the  fact,  by  way  of  » 
toppel  against  the  defendant,  that  the  plaintiffs  as  trustees  were  authorized 
to  maintain  this  action.  The  design  and  object  <^  the  allegations  were  to 
Bopport  the  poeitton  that  an  adjudication  to  this  extent  had  already  been  made 
in  nivor  of  the  plaintlfb  and  against  the  defendant,  and  in  that  manner  to 
prevent  further  litigation  of  it  by  the  defendant.  There  certainly  appears 
to  be  DO  good  reason  for  depriving  the  plaintiffs  of  this  advantage,  if  it  t»s 
in  this  manner  been  obtained  by  them.  Indeed  the  court  wonid  have  no  right 
to  divest  them  of  that  advantage,  for  it  would  be  a  fact  tending  to  anst^n 
their  abllitty  as  trustees  to  prosecute  and  maintain  the  actlui.  To  strike  it 
out  from  l£e  complaint  would  deprive  the  plalntllfs  of  a  fact  erlattng  in  their 
tovor,  and  considered  by  them  to  be  material  to  the  disposition  of  the  con- 
troversy; and  that  the  eourt  sboald  not  do  simply  for  the  purpose  of  expos- 
ing their  complaint  to  the  liability  at »  demurrer.  If  the  effect  of  the  preced- 
ing judgment  is  to  adjndtcato  the  ability  of  the  plalntiflA  to  maintain  an  ac- 
tion for  the  enforcement  of  the  agreement  made  with  the  defendants,  they 
are  entitled  to  Ita  benefit,  and  to  ul  the  aid  and  assistance  which  may  be  se- 
cured bgr  it  in  their  favor.  If  thtf r  right  m  abilily  to  sue  is  dependent  opos 
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this  f ftct,  then,  by  striking  out  tbe  allegations  presenting  it,  they  might  be 
defeated  In  tbe  action,  when,  acoordlns  to  tbe  existing  circumstaDoes,  th^ 
would  be  entitled  to  maintain  It;  and  Uiere  is  no  good  reason  for  placing 
tbem  in  that  position.  It  under  the  agreement,  or  by  virtue  of  tbe  preceding 
adjudication,  or  both  together,  tliej  have  obtained  tbe  authority  to  prosecute 
the  defendant  for  the  payment  o<  these  installments,  tbey  are  entitled  to  the 
benefit  of  both,  so  far  as  tbey  will  contribute  to  tbe  maintenance  of  tbe  ao> 
tion.  Facts  which  contribute  to  tbe  right  oC  the  plaintiffs  to  maintain  their 
action  are  in  no  possitde  sense  either  Smlevant  or  rednndant,  but  they  are 
pertinent  to  tbe  case;  and  there  is  no  more  authority  for  striking  out  such, 
facts  in  one  case  than  there  would  be  In  any  other.  H  these  allegations  could 
be  stricken  out  to  expoae  the  complaint  to  a  demurrer,  then  material  aver- 
menta  might  JuBt  as  well  be  stricken  out  in  other  cases  to  afford  the  defend- 
ant the  opportunity  to  demur.  That  practice  would  be  literally  trifling  with 
tbe  administration  of  the  law,  opposed  not  only  to  Its  spirit,  but  also  to  its 
language.  The  ^qpUoation  was  rightly  dented,  and  ttie  mxler  should  be  af- 
Armed,  with  W  ooste,  ud  tbe  dubarsemeBti  attending  tbn  ajpeal.  AH 
ooaimr. 


Feabd  fl.  Kabst  9t  tU, 
(Supreme  Court,  Qeneral  TWm,  first  Deportment  Ui^  M,  1890.) 

msEranroa— DAKesBons  Pbbiobeb. 

Flalntur  was  injured  by  atepping  on  some  loose  boards  which  had  besa  sotett 
tntad  for  tiu  sidewalk  in  front  of  some  buildings  In  coarse  of  erection.  Dafeadant 
had  a  oontract  with  tbe  owaera  of  tbe  boUdlng  by  wbloh  he  was  to  do  tbe  mason, 
oan>enter,  and  iron  woric,  to  dig  tbe  cesspools,  trenohes,  etc.,  to  flag  tbe  sidewalks, 
ana  by  wnioh  be  was  to  be  reqtonslble  for  aooidenta  bappeaiog  to  iDdtvlduala 
throat^  bis  acts.  Othen  lutd  separate  ooatraots  to  dig  the  oeUar  and  do  tbe  pLamb- 
Ing.  There  was  eridenoe  tlist  tbo  boards  had  been  placed  aoross  an  ezcu  ration  lo 
the  sidewalk  by  the  oeUar  oontraotor,  by  dlreotlon  ta  the  arohlteot  Defendant  did 
Bwt  oommeuoe  work  on  sidewalk  nntil  after  the  aoeldent.  It  appeared,  how- 
srer,  that  be  was  the  only  one  who  employed  a  watchman.  Held,  that  plalntut  waa 
ewtiUed  to  go  to  the  jory  on  tbe  qnestioo  as  to  whether  defendant  bad  ooarge  of  tbe 
premises,  so  as  to  be  responsible  for  Uie  sooident.   Vax  Bbuht,  f.  J.,  dlssenUng. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Mary  Peard  against  John  D.  Karst  and  John  D.  Karat,  Jr.  Judf- 
ment  was  glren  dismissing  the  obmplaint,  and  plaintiff  appeals. 
A^ed  before  Van  Brvht,  P.  J.,  and  Brady  and  Bahzbu.  JJ. 
Mertert  Van  Dyke,  tw  appellant.  Sunman  <ft  Teaman,  tor  reqwndenta. 

Bbadt,  J.  This  was  an  action  brought  to  recover  tor  Injuriee  resnltlng, 
it  was  charged,  from  tbe  negligenoe  of  tbe  defendants.  On  tbe  6th  of  Octo- 
t>er  the  plaintiff,  while  walking  along  Third  avenue,  between  Sixty-Seventh 
and  Sixty-Eighth  streets,  in  tbis  city,  was  thrown  down  by  tbe  turning  of 
loose  bouds  which  bad  been  substituted  for  the  sidewalk.  At  the  time  of 
tbe  accident  the  defendant  was  tbe  contractor  for  the  erection  of  buildings  at 
the  locue  in  qw>,  Tbe  flagging  bad  been  removed  from  tbe  sidewalk,  and 
trenches  bad  been  made  therein  tor  pipes,  which  had  been  filled,  leaving  the 
earth  rough  and  uneven;  and  boards  liad  been  placed  along  what,  when  fln- 
isbed,  would  be  the  sidewalk.  They  were  not  fastened  to  tbe  earth,  and  bad 
no  stringers  or  supports  under  tbem.  Tbe  owners  of  the  land  had  made  a 
contract  with  tbe  respondent,  which  called,  on  ills  part,  for  mason,  carpen- 
ter, and  iron  work  sbown  un  the  spedflcatlons,  and  by  general  drawings. 
He  was  to  do  all  tbe  digging,  cesspools,  trenches,  closets,  etc.,  as  shown  on 
the  plans,  also  all  flagging,  with  earth  wdi  rammed,  soaked,  and  made  solid, 
to  flag  tbe  sklewalks,  and  to  make  good  pavement  of  adjoining  premises,  and 
to  be  responsible  for  accidents  to  individuals.  Indeed,  the  contract  In  that  re- 
spect is  that  he  is  to  be  responsible  for  bis  own  acts,  or  those  of  any  of  his 
workinen»  from  accidents  to  Uie  bnlldlngs,  tq  individuals,  (w  to  the  pnqwrty 
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of  others,  antll  the  work  ehould  be  fully  oompleted  and  accepted.  Other  per* 
sons  were  engaged,  as  well,  by  the  owners,  to  do  certain  parts  of  the  work. 
One  Dugan,  wbo  dug  out  the  cellars,  and  a  plumber  named  McCreery,  seem 
to  have  had  separate  contracts  atTecting  the  loetu  in  quo;  and  the  queation 
was,  therefore,  in  limine,  who  was  In  possession  of  the  premises  at  that  time. 
The  testimony  does  not  establish  beyond  doubt  and  beyond  conflict,  therefore, 
wliicb  of  the  three  persons  named  had  possession  or  charge  of  the  premises  at 
the  time  the  accident  occurred.  That  they  were  all  coonected  with  the  pos- 
session and  charge  of  the  premises,  there  can  be  no  doubt.  Whether  the  cel- 
lar digger,  Dugau,  had  fully  discliarged  his  duties  in  reference  to  the  cellar  at 
the  time  of  the  injury,  was  necessarily  one  of  the  questions  presented  by  the 
evidence^  for  the  reason  that  the  planks  spoken  of,  and  which  occasioned  the 
injury  to  the  plaintiff,  were  put  in  tlie  place  in  which  they  were  found  by  di- 
rection of  the  architect  employed  by  the  owner,  who  stated,  among  other 
things,  that  he  made  a  contract  with  Dugan  for  the  digging,  and  also  that 
there  were  contracts  with  him  as  architect, — one  to  excavate,  another  to  do 
the  mason  and  carpenter  work,  and  another  to  do  the  trenching  In  the  side- 
walk, and  get  pipes  into  the  house, — and  that  work  on  these  different  depart- 
ments progressed  during  the  erection  of  the  house.  At  different  stages  of  tbs 
work,  there  were  planks  on  the  sidewalk.  In  the  beginning,  when  Dugan  came 
there,  he  had  some  planks  on  barrels,  and  he  ordered  tliem  put  on  the  side- 
walks. He  says  the  trenches  made  were  open  when  the  defendant  was  build- 
ing one  side;  that  one  trench  was  running  In  the  center  of  the  six  houses. 
Each  two  houses  had  a  trench.  He  further  stated  that  the  plumber  came  is 
at  the  same  time  that  Dugau  did;  that  Dugau  owned  the  planks,  but  he  waa 
nnable  to  say  whether  there  were  planks  on  the  sidewalk  on  the  6th  of  Octo- 
ber; and  that  he  had  cliarge  of  the  sidewalk  for  the  owners  from  the  time  he 
got  the  contract,  and  was  there  every  day.  He  further  said  that  nothing  waa 
done  by  defendant  on  the  sidewalk  until  frost  set  in.  after  October  6th,  wbeo 
he  ordered  the  sidewalk  down,  and  the  defendant  put  down  the  flagging.  The 
defendant  had  a  watchman,  and  no  one  else  bad,  although  he  said  he  under- 
stood the  pluralier  was  to  pay  the  watchman  for  being  there. 

This  statement  is  quite  sufficient  to  show  that  the  question  of  possession 
was  an  important  one,  assuming  the  legal  rule  to  be  that  the  person  in  charge 
of  the  sIdewallE  under  the  contract  with  the  owner  was  ttie  person  who  was 
responsible,  and  this  question  becomes  the  more  formidable,  with  regard  to 
the  defendant,  in  view  of  the  provisions  in  the  contract  itmt  he  was  to  be  re- 
sponsible for  accidents  in  his  department;  for,  if  In  possession  of  the  prem- 
ises, it  was  in  bis  department,  upon  which  subject  the  tact  that  he  had  a  watch- 
man there  had  an  important  bearing. 

When  the  evidence  was  finished,  the  defendants*  counsel  renewed  his  mo- 
tion to  dismiss  the  complaint — First.  Upon  the  ground  of  a  total  failure  of 
proof  to  sustain  the  cause  of  action  alleged  in  the  complaint,  or  any  cause  of 
action.  Secoiid.  Upon  the  absence  of  any  proof  to  show  that  the  defendHnts, 
or  either  of  them,  interfered  in  any  way  with  the  sidewalk  where  the  plaintilf 
fell ;  that  they  excavated  it,  or  removed  the  flagging,  or  placed  any  boards  on 
It.  Third,  Because  there  is  afflimative  proof  on  behalf  of  the  plaintiff  that 
the  defendants,  and  neither  of  tliem,  did  do  such  things,  but  that  the  daggiog 
was  removed  by  somebody  else  before  the  defendants  commenced  their  opera- 
tions on  the  buildings.  Fourth.  Because,  from  the  plaintiff's  own  testimony, 
if  she  was  hurt  at  tlie  time  and  place  she  stated,  she  has  been  guilty  of  con- 
tributory negligence.  The  court  granted  the  motion,  to  which  ruling  then 
was  an  exception.  The  plaintiff's  counsel  asked  to go  to  the  jury  on  the  ques- 
tion of  possession  and  charge  oi  the  premises.  The  moUon  was  denied,  and 
exception  was  taken. 

This  was  an  erroneous  ruling,  for  the  suggestion  just  made,  namely,  that 
that  was  really  the  important  issuq  in  the  case.   If  an  excavation  is  to  be  made. 
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It  is  the  duty  of  the  person  making  It  to  aee  that  It  to  properly  and  oarefuUj 
covered,  to  as  to  make  the  street  as  sate  for  passage  as  before,  and  the  obliga- 
tion to  ke^  It  safe  devolves  apon  any  person  who  subsequently  continues  It 
in  an  Improper  or  unsafe  condition ;  and  notice  of  a  defect  which  could  be  dis- 
covered by  proper  examinHtion  to  not  necessary  in  order  to  flx  this  liability. 
Irvine  v.  Wood,  61  N.  T.  224;  Wolf  Kilpatrick,  101  N.  T.  146,  4  2f.  E. 
Hep.  188.  It  follows  from  these  authorities  that  if  the  other  contractors  had 
performed  their  difleranl  contracts,  and  left  the  premises  necessarily  In  the 
possession  of  the  defendant  whose  contract  was  in  force,  the  responsibility  for 
the  safety  of  the  public  devolved  upon  him,  whether  the  planks  were  properly 
or  improperly  laid  down  in  the  Qrst  instance  by  Dugan  or  by  the  plumber. 
It  seems  to  be  very  dear,  therefore,  that  the  question  of  possession  should 
have  been  submitted  to  the  jury,  and  that  the  dismissal  of  the  complaint  was 
erroneous.  The  judgment  should  be  reversed*  and  a  new  trial  (nrdsndt  witti 
costs  to  appellant*  to  ablda  the  event. 

DANiELa,  J.,  {ftonmining.)  The  plaintiff  encountered  afkll,  from  which 
she  sustained  painful  injuries,  on  the  6th  of  October,  1885,  while  walking 
along  the  sidewalk  on  the  west  side  of  Third  avenue,  north  of  Sixty-Seventh 
street.  Buildings  were  then  in  process  of  erection  by  John  D.  Karst*  Jr.,  un- 
der a  contract  with  the  owner  of  the  propeity.  Thto  contract  was  made  on 
the  17th  of  August  In  the  year  1885,  for  the  erection  and  finishing  of  six  build- 
ings, which  by  the  agreement  were  to  he  finished  by  the  Ist  of  January,  1886; 
and  the  work  was  to  be  commenced  within  five  days  after  the  execution  of  the 
contract,  and  the  proof  Indicated  that  it  was  commenced  within  or  about  Oiat 
time.  But  prior  to  the  commencement  of  the  erection  of  the  buildings  the 
flagging  upon  the  sidewalk  bad  been  taken  up  by  John  T..Tripler,  and  after 
that  Martin  M.  Dugan  excavated  the  grounds  for  the  buildings,  and  the  re- 
moval of  the  earth  and  other  material  therefrom.  Three  tranches  were  also 
excavated  across  tbe  sidewalk;  each  two  of  the  six  bouses  on  tlie  ground  hav- 
ing one  trench.  They  were  of  the  depth  of  from  seven  to  thirteen  feet  below 
the  grade,  and  they  were  opened  to  put  down  sewers,  gas,  and  other  pipes; 
and  it  was  stated  that  they  were  dug  by  Mr.  Dugan,  which,  however,  in  hto 
own  evidence,  he  denied  to  be  the  fact.  Wlien  the  pipes  were  laid,  Uie 
trenches  were  filled  up,  but  the  sidewalk  was  not  restored  to  its  former  con- 
dition. It  was  covered  with  loose  b<»rds  or  plank,  and  these  boards  were 
stated  to  have  been  placed  there  by  Dugan,  wfaicli  he  himself  denied  having 
done,  but  that  he  laid  planks  over  the  drlvft'W^y  where  ha  crossed  to  zsmove 
the  ttirth  from  the  excavations. 

The  plaintiff,  in  walking  along  the  sidewalk,  in  tbe  early  part  of  the  even- 
ing, but  after  it  had  l>ecome  dark,  by  the  tilting  or  moving  of  these  boards, 
as  tbe  result  of  the  uneven  condition  of  the  walk,  was  thrown  down,  and  se- 
riously  injured;  and  it  was  for  that  injury  this  action  was  brought  by  her. 
And  it  was  for  the  reason  that  the  court  considered  the  defendant  John  D. 
Karst,  Jr.,  not  responsible  for  this  condition  of  the  sidewalk  that  the  com- 
plaint was  finally  JtomisseU.  But  by  the  specifications,  which  were  made  a 
part  of  bis  contract,  he,  as  the  muson  to  whom  the  erection  of  the  buildings 
hsd  been  let,  was  obligated  to  do  all  the  digging  for  the  trenches;  and  there 
is,  accordingly,  reason  for  believing  that,  In  the  opening  and  filling  of  the 
trenches,  the  persons  doing  that  were  acting  for  him,  and  under  hto  author- 
ity. He  was  also  required  by  the  specifications  to  do  all  filling  In,  to  be  done 
with  earth  well  rammed,  soiiked,  and  made  solid.  And,  by  a  further  part  of 
the  specifications,  not  only  the  breuches  themselves,  and  their  filling  in,  but 
tlie  laylzkg  of  the  sidewalks,  were  portions  of  the  work  to  be  done  by  hlin; 
and  he  was  also  bound,  at  hto  own  cost,  to  provide  all  manner  of  materiato. 
labor,  etc.,  for  the  due  performance  of  the  work.  And  it  could  be  inferred, 
as  these  were  no  parts  of  the  contract  with  or  employment  tA  Dugan.  that 
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Digitized  by  Google 


4M  MEW  YORK  8UPPLEHEMT,  TOl.  10.  [Scip.  Ct. 

wfaat  b«  or  his  men  may  have  done,  if  they  did  snythlng.  tn  the  excavatloa 
of  the  trenches,  ftlling  them  in,  nnd  laying  the  boards,  was  for  the  defendant, 
and  in  Ms  employment,  since  this  walk  was  Included  within  the  work  to  be 
done  by  him.  and  the  boards  or  plxnlc  had  been  thne  for  sach  a  length  of  time 
prior  to  the  aoddent  as  reasonably  to  have  apprised  him  of  their  condition. 
The  facts  were  sueh,  although  they  were  controverted  by  other  evidence,  as 
woald  commit  this  as  a  proper  subject  for  the  consideration  of  the  jury.  Be- 
yond that,  he  had  a  watchman  employed  to  look  after  his  work,  as  well  as  the 
materials  npon  the  premises.  Such  a  degree  of  probability  was  indicated  as 
would  leave  the  jniy  at  liberty  to  conclude  that  he  was  responsible  for  this 
condition  oi  the  work;  and,  If  he  was,  they  might  very  well  find  that  it  had 
been  placed  not  only  in  an  unrafe.  but  a  careless  and  negligent,  condition. 

The  evidence  of  the  plaintiff  and  of  the  policeman,  who  had  frequently  ob- 
served ttw  vicinity,  was  sufficient,  also,  to  justify  the  jury  in  believing  that 
there  was  no  fault  on  plnintlfT's  part  contributing  to  the  accident.  It  la  tnie 
that  the  evidence  as  to  these  facts  is  fragmentary  in  the  extreme.  It  was 
presented  in  the  most  incoherent  manner,  and  without  any  system  which 
would  enable  the  court  or  the  Jury  to  appreciate  Its  force  or  effect.  But  the 
plaintiff  should  not  be  made  the  sufferer  because  of  the  irr^nlar  manner  in 
which  her  interiests  or  rights  were  presented  upon  the  trlaL  The  case,  on 
the  contrary,  should  have  been  submitted  to  the  jury;  and  the  judgment,  so 
far  as  it  Is  In  favor  of  the  defendant  John  D.  Karst,  Jr.,  sboald  be  set  aside, 
and  a  new  trial  directed,  with  costs  to  the  plaintiff,  to  abide  the  event.  But, 
as  to  tbe  other  defendant,  there  was  no  evidence  connecting  him  with  tlie 
cause  of  the  accident,  and  tbe  judgment  In  his  favor  should  be  affirmed. 

Van  Brunt,  P.  J.,  {dUaenting.)  I  cannot  concur  in  the  result  which  has 
been  arrived  at  by  Mr.  Justice  Bradt,  and  concurred  in  by  Mr.  J  ustlce  Dan- 
iels, in  this  case.  I  fail  to  Bud  any  evidence  whatever  making  these  defend- 
ants at  all  responsible  for  the  accident  which  occurred  to  the  plaintiff.  It  is 
true  that  they  were  doing  work  upon  the  premises  In  question,  and  that  they 
had  a  watchman  waiki  ng  up  and  down  in  front  of  these  buildings.  But  it  is 
also  true  that  there  is  not  the  slightest  particle  of  evidence  that  this  defendant 
bad  anything  whatever  to  do  with  the  excavation,  which  was  covered  with 
plank,  upon  which  the  plaintiff  fell;  and  it  is  also  proved  beyond  all  question 
that  they  were  not  in  sole  charge  of  the  premises,  or  that  they  had  any  charge 
thereof,  except  so  far  as  their  own  work  was  concerned;  that  there  were  other 
and  independent  contractors;  and  tliat  some  one  or  other  of  these  contractors 
had  made  these  trenches,  covered  by  tbe  plank  In  question,  over  whose  move- 
ments the  defendant  had  no  control,  and  fur  whose  wrong-doing  they  were  in 
DO  way  responsible.  I  think  that  it  Is  an  entirely  erroneous  conclusion  from 
tbe  testimony  to  hold  (hat  there  was  any  evidence  from  which  a  jury  could 
flod  that  thifse  defendants  were  in  charge  of  the  premises  In  question.  It  ap- 
pears conclusiyely  from  the  evidence  that  the  defendant  bad  nothing  to  do 
with  these  excavations;  that  their  work  on  the  sidewalk  had  not  commenced; 
and  thi^  others  were  doing  work  there,  or  had  been,  in  tbe  course  of  which 
these  excavations  were  made,  which  were  covered  by  plank  probably  belong- 
ing to  the  celhir  digger.  Ulider  these  circumstances,  it  is  difflcalt  to  sea  how 
the  defendants  could  be  made  responsible  for  tbe  accident  which  happened. 
There  is  no  evidence  wliatever  that,  in  connection  with  any  of  the  work  they 
were  carrying  on,  tbey  were  guilty  of  any  negligence;  and,  as  has  already 
been  si^d,  Uivre  Is  no  evidence  that  they  were  in  charge  of  the  premises,  so 
as  to  direct  the  movements  of  the  other  contoactors  In  referoice  to  the  work 
Uwy  were  doing.  It  seems  to  be  held  tint,  because  they  had  a  watchman  there. 
(It  does  not  appear  for  what  parpose.  but  probably  to  protect  their  own  material 
which  they  were  using,)  ttiat  therefore  he  was  to  be  deemed  In  aa^  durge  of 
the  buiUlng,  and  ItaUe  tor  the  earelesaness  and  negligence  of  the  othsr  ood- 
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tnoUwL  I  have  aearched  the  evidence  In  Tain  tor  anjrthiDg  whateyer  con- 
necting the  defendants*  In  any  waj,  shape,  or  manner,  with  elttier  the  main* 
talning  or  the  original  digging  oot  of  the  trench  covered  by  tbia  plank.  If 
tba  defeodanta  bad  asaamed  any  duty  in  respect  to  tbia  trench,  there  might 
be  another  question;  but  there  is  no  evidence  whatever  that  they  put  the  plank 
there. '  It  u  certain  that  they  did  not  dig  the  trench;  and.  simply  because 
they  bad  a  watcbmao  to  look  after  their  own  interests,  they  seem  to  have 
been  held  tor  the  negligeuce  of  other  and  Independent  contractors,  over  whose 
movements  the?  bad  no  control.  I  think  the  learned  court  bek»w  was  cor- 
lect  in  dismissing  the  complaint,  as  no  cause  of  action  whatever  was  made 
out  against  the  defendants. 


Obkbx  e.  Delawabb  A  H.  0.  Go. 

[Btuffrme  Cowrtt  Qmeral  Term,  V*nt  Depa/rtmmt.  3vb»  S,  ISOBl) 
OoffTB— ExTKA  AixowA]R»— DirnoDLV  Casbb. 

Where,  on  demurrer,  a  ooart  dlsmissea  a  otmipIatDt  f«r  want  of  jarlidlfltloii,  ae 
ooBtB  can  be  aUow«d  defmdant  under  Code  dvU  Froa  T.  I  saw,  wUoh  provldea 
that  in  a  diffloolt  and  extraordinarr  case  the  ooort  may  award,  as  addltloni^  ootta, 
a  anm  not  exoeeding  6  per  cent  of  the  amount  iavoWed.  Before  the  ooart  oanawara 
■nob  costs.  W  must  determine  that  the  ease  Itself  Is  dlffleolt  and  extraonUnaiy,  and 
that  fnsstloii  oaunot  be  oonstdeced  where  tbe  ooort  baa  no  joriedloUoa. 

Appeal  from  special  term.  Hew  York  eoun^. 

Action  by  Augasta  C.  Genet  against  the  Delaware  ft  Hudson  Canal  Com- 
pany for  alleged  ne^lgent  injuries  to  property  in  Pennsylvania.  Chi  detond- 
ant*8  demurrer,*  the  complaint  was  dismissed  tor  lack  of  jurisdiction.  See  ft 
X,  7.  Supp.  8^  Defendant  then  moved  for  an  extra  allowance  costs  on 
the  ground  that  the  case  was  dlfBcnlt  and  extraordinary.  Ttom  an  order 
awarding  defendant  $500  additional  costs  plaintiff  appeals.  For  other  litiga- 
tion between  the  parties,  see  4  K.  T.  Supp.  638,  880;  6  K.  7.  Supp.  959;  21 
N.  £.  Bep.  390. 

Code  CivU  Froc.  27.  T.  S  8253.  provides:  **In  a  difficult  and  extraordlnaiy 
eaae,  where  a  defense  has  been  interposed  In  any  aoUon,  the  court  may  also» 
in  its  diacretion.  award  to  any  party  [as  additional  coata]  *  *  *  a  aum 
not  exoeedins  5  per  oentum  upon  the  sum  recovered  or  claimed,  or  tbe  value 
of  tbe  subjeot-mutter  involved." 

Argued  betore  Van  Bbitkt,  P.  J.,  and  Bbaoy  and  Bakibu,  JJ. 

€f€orge  C.  Gena,  for  appellant.   MattheroH  <£  Smith,  for  respondent. 

Danikls,  J.  This  action  was  determined  by  the  decision  of  a  demarrer  to 
tbe  plaintdlTs  complaint.  In  which  it  was  held  that  this  court  had  no  Jurisdic- 
tion over  the  cause  of  action  set  forth.  And  the  allowance  was  directed  for 
tbe  reason  that  the  caae  was  difficult  and  extraordinary.  But  the  court  has 
not  considered  or  decided  the  case.  It  has  not  been  either  heard  or  investi- 
gated by  the  court,  and  It  cannot,  therefore,  be  held  to  be  either  difficult  or 
extraordinary.  Before  an  additional  allowance  can  be  made  under  the  an- 
tbority  of  section  3253  of  the  Code  of  Civil  Procedure,  It  must  be  ascertained 
tbat  the  case  itself  is  of  that  description.  It  must  be  determined  in  some  form 
to  be  difficult  and  extraordinary.  But  in  a  case  over  which  the  court  has  no 
Jurisdiction  that  subject  cannot  regularly  be  considered  at  all,  and  no  decision 
can  be  made  upon  It.  The  sole  province  of  the  court  is  to  determine  the 
single  point  of  jurisdiction,  and  when  that  has  been  done  adversely  to  the  ac- 
tion, the  merits  are  beyond  Its  reach,  and  outside  of  its  consideration.  Tlie 
right  to  recover  the  coets  of  the  defense  made  by  tbe  demurrer  depends  upon 
section  8229  of  the  Code,  which,  in  general  language,  provides  for  the  reoov- 
eiy  of  costs,  of  course,  by  the  defendant,  when  the  plaintiff  shall  not  be  en- 
titled to  costs.  They  result  In  an  action  at  law.  as  this  action  was  direcQy 
from  the  final  Judgment  recovered  hy  tbe  defendant.  In  this  respect  tbej  are 
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plainly  distinguishable  from  the  additional  aHomince.  wbfcbeanonlybemda 
hy  farther  acUon  taken  b/  the  conrt,  resulting  in  the  oondnslon  that  the  ease 
itself  Is  difficult  and  oxtraordinarj;  and,  as  that  oouM  not  be  reached  for  want 
of  jurisdiction  over  the  controTcrsy  itself,  the  order  should  be  r»v«reed  and 
the  motion  denied.  All  concur. 


Fkenoh  o.  Dattcbt  at  aL 

{Supreme  Court,  Oeneral  Term,  Flmt  Department.  Jane  6,  UM.) 

BaanrmiB— Aooommira— AonoiT  os  Bokd. 

An  action  cannot  be  malntalced  a^lnst  the  sureties  on  the  bond  of  the  nedTCr 
of  a  firm  wlthoat  a  settlement  of  the  aoconntsof  the  reoeiver  having  first  been  had; 
it  appearing  that  obUgations  have  been  inonrred  in  the  boaineos  of  the  raoelnr- 
■hip,  and  it  not  appearing  that  debts  of  the  firm  hare  been  paid. 

Exceptions  from  cironit  court.  New  York  county. 

Action  by  James  G.  French  against  Samael  T.  Dauchy  and  others.  Judg- 
ment was  given  for  plaintitt,  and  defendants  move  for  a  new  trial  on  excep- 
tions taken  at  the  trial,  and  ordered  to  be  heard  at  the  general  term  in  the  flist 

instance. 

.  Argued  before  Van  Brunt,  P.  J.,  and  Buadt  and  Daniels,  JJ. 
Bdward  J).  McCarthy^  for  plaintiff.   Fndsriok  G.  Dow  and  (Tm.  tf.  Za- 
thtvp,  Jr.t  (S.  &.  Srounullt  of  ouunsal,)  tta  defendants. 

Yak  Bbust,  F.  J.  This  action  was  brought  upon  a  reo^Ter'a  bond  giTen 
by  one  A.  Dewitt  Baldwin  upon  bis  appointment  aa  reoetver,  in  the  year 
1876.  in  an  action  for  the  dlssolntlon  and  liquidation  of  the  copartnerafatp  ex- 
isting between  the  plaintiff  ami  one  Baachy;  and  the  only  question  necosary 
to  consider  upon  tills  motitm  is  whetlier  an  action  can  be  brought  against  the 
anreties  upon  a  receiver's  bond  without  first  having  the  accounta  A  the  re- 
ceiver  duly  setUed.  The  evidence  in  thia  case  showed  that  the  reeelver  bad 
received  some  money  in  1876;  that  he  had  Incurred  obligations  in  the  busi- 
ness of  the  receivership;  tiiat  there  were  debts  of  the  firm  of  which  be  was 
appointed  receiver;  that  be  had  died,  and  that  an  administratrix  h^  been  ^i- 
pointed;  ^nd  that  no  proceedings  had  ever  been  taken  to  compel  an  account- 
ing either  by  the  receiver  or  his  adminiatratrix.  We  do  not  think  that  thli 
action  can  be  maintained  without  an  accounting.  There  were  no  insuperable 
otiBtaclea  to  an  accounting.  There  was  an  administratrix  of  the  receiver,  who 
conid  he  called  upon  to  account  in  proceedings  to  estaUlah  a  claim  againM  Us 
estate.  The  plaintiff  clairas  to  treat  this  bond  aa  though  made  to  bima^  and 
hia  partner,  wherees  it  runs  to  the  people  of  the  state, — ^is  a  bond  not  only  for 
the  benefit  of  the  partners,  but  also  their  creditors. 

It  appears  that  In  November,  1884,  tliere  were  debts  unpiddof  theflrm,  and 
there  is  no  evidence  that  they  have  been  paid.  It  also  appears  that  the  re- 
ceiver had  incurred  liabilities  In  the  performance  ot  his  trust;  and.  altliougb 
it  may  be  true  that  these  daima  are  not  liens  upon  the  funds  in  the  receiver's 
bands,  and  are  personal  daima,  yet  tbey  are  claims  which,  if  properly  in- 
curred,  the  receiver  upon  an  accounting  would  be  allowed  to  pay  out  at  the 
funds  in  his  liands.  The  claims  of  creditors,  and  the  dlsbursementa  OF  the  re- 
ceiver, and  the  claims  against  htm  in  the  administration  of  the  troat.  cannot 
be  determined  in  an  action  upon  the  bond.  There  must  be  an  aoconntingto 
settle  the  amount  of  the  liHbility  of  the  receiver,  and  to  whom  eneb  Umiity 
exists,  before  an  action  upon  tlie  bond  will  lie.  In  the  case  of  OudcMaek  v. 
Kent,  5  Paige.  96,  no  such  question  was  involved,  and  the  later  ease*  SalU- 
burp  V.  Van  Hoeaen,  3  Hill,  77,  entirely  coincides  with  the  view  above  taken: 
and  it  seems  to  be  absolutely  necessary,  for  the  protection  of  all  the  parties 
whom  the  obligee  in  the  bonds  represeuts,  that  such  a  course  ahonld  be  pur- 
sued. The  motion  for  a  new  trial  muat  t>e granted,  with  ooato  to  the  defend* 
ants,  to  abide  the  Qnal  event 
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Bbadt,  J.,  concurs. 

DANiBXSi  J.  The  rule  that  then  should  be  an  aoedunting  settling  the  »• 
cdver's  acoonnta  btfore  an  action  upoo  liis  bond  can  be  maintained,  is  sus- 
tained by  State  t.  €Hb»on,  21  Ark.  140;  Bank  qf  Washington  v.  Crediton, 
86  N.  a  828;  and  Atkinson  v.  £Fmi<A,89  K.  0.  72.— and  also  by  the  authoW 
ittes  nfbrted  to  in  the  opinions;  and  the  result  from  it  ia  that  this  judgment 
most  be  nveiaed,  as  that  ia  directed  in  the  optnton  d  the  presiding  juatloe. 


Afoluhabis  Co.,  Limited,  «.  Ybhabza  et  al, 
(Supreme  Court,  Oeneral  Term,  First  DspartmeiU.  June  8^  18SQ,) 

DBMsmoH — Ot  Witnbw  vithodt  thb  Btatb. 

tJnder  Code  ClTil  Proo.  K.  Y.  |  887,  whloli  permlU  the  testimony  of  material 
witnesses  **not  wltbin  the  state"  to  be  taken  by  oommlssioo,  it  is  not  snffloient  to 
arer  in  the  sppUoation  that  material  witnesses  are  resident*  of  ft  Umiga  ooaatcy, 
bat  there  most  be  a  distinct  allegation  that  they  are  not  then  irittitn  the  stateu 

Appeal  from  special  term,  Kew  York  county. 

Action  by  the  Apollinaris  Company,  Limited,  gainst  George  "W,  Yenable 
and  Hoses  Herman  for  an  Infringement  of  a  trade>mark.  Detendanta  moved 
ftrr  a  oommisalon  to  examine  witnesses  residing  at  Goitre,  Germany.  From 
an  order  granting  the  motioD,  plalntiffa  appeal. 

Argued  before  Van  Bbunt,  F.  J.,  and  Bkadt  and  Banikls,  JJ. 

Henry  MelvfUe,  for  appellant.  J.  Albert  Sngl^ordt,  .(/oAn  J7.  Pareons, 
ef  coanael,)  for  respondents. 

Bbadt,  J.  The  power  to  issue  a  commission  conferred  by  sections  887  and 
889  of  the  Code  of  Civil  Procedure  exists  where  it  appears  by  affidavit,  on  the 
application  of  either  party,  that  the  testimony  of  a  witness  not  within  this 
state  is  material  to  the  applicant.  The  commission  applied  for  herein  waa 
baaed  upon  an  allegation  that  certain  witnesses  named,  and  wboworematulal, 
were  residents  of  Prussia,  but  there  was  no  allegation  that  they  were  not  at 
tbetlme  of  the  application  within  this  state;  and  the  affidavit  did  not,  there- 
fore, comply  with  the  requirements  of  the  provblona  of  the  Code,  ajid  was 
insufficient.  This  result  was  declared  by  the  general  term  of  the  superior 
court  in  the  action  of  Wallace  v.  Blahe^  and  reported  in  4  N.  Y.  Supp.  488. 
A  oommission  to  examine  witnesses  living  abroad,  who  are  material.  Is  found- 
ed ap4m  neceeslty,  which  would  not  exist  if  the  witness,  though  residing 
abroad,  were  within  this  state.  His  examination  could  then  be  taken  viva 
voce,  and  the  adverse  party  secured  the  valuable  privilege  of  such  a  eroefr- 
examination.  This  view  doubtless  influenced  the  adoption  of  the  provision 
of  the  statute  requiring  proof  that  the  non-resident  witness  was  not  at  the 
time  of  the  application  within  this  state.  It  might  well  be  that  the  witneas. 
though  resident  abroad,  was  within  this  state,  either  sojourning  or  upon 
buaineea ;  and.  If  so,  he  should  be  examined  de  bene  esse,  according  to  the 
provisions  of  the  Code  relating  to  that  procedure. 

For  theee  reasons  the  objection  taken  to  the  Infirmity  of  the  affidavit  thoa 
dlscuased  was  a  good  one,  and  the  motion  should  have  been  denied  tor  that 
reason.  The  result  of  this  appeal  must  be,  therefore,  a  reversal  of  the  order, 
with  $10  coeta  and  disbursements,  and  wlthoat  prejudice  to  another  application 
for  a  commission.  If  the  defendants  think  it  necessary.  No  doubt  is  enter* 
tained  of  the  right  of  the  defendants  to  examine  witnesses  for  the  purpose  at 
proving  what  it  is  allied  can  be  substantiated  by  tiM  affldavlti  sunnltteil 
timiii.   Ordated  accordingly.  Ail  concur. 
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Sturou  v.  CassoEHT  JxTTB  MA2n;p*o  Ox 
(SuprwM  Omurtt' Omeral  Tarm,  nm  ZTqjsartfunt.  June  8,  1800.) 

Woamait  Ookpobations— Sibtiob  or  Pboow. 

Prior  to  the  serriM  of  mmmnu  npoo  oDe  B.,  aa  offloer  or  managliig  agent  of 
defendant,  a  f  orei^  oorponition,  under  Code  Ctril  Froo.  N.  Y.  1 48S,  B.  bad  resigned 
Ilia  portion  of  president  of  tbe  corporation,  and  he  made  afflda^t  that  anbaequantlj 
he  snetained  no  relation  to  defendant  except  a>  a  member  of  a  firm  which  waa  un- 
der oontract  to  aeU  defendant's  goods  and  to  adTanoe  moneTs  to  defesdaot.  On  tlM 
Hay  at  tbe  serrioe  of  summons  B.  gave  directions  as  to  the  disposition  of  oertain 
property  consigned  to  defeodaDt,  hot  with  each  dlrectlonsB.  communicated  the  fact 
of  his  resignation.  Held,  that  the  service  could  not  ba  anat^ned. 

Appeal  from  fipecial  term,  New  York  county. 

Action  byAppletoD  Stargls  against  the  Crescent  Jute  Manufacturing  Com- 
pany. From  an  order  denying  a  motion  to  set  aside  the  service  <n  sam- 
mona  defendant  appeals. 

Argued  before  Yam  Bbunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

WingaU  A  CuUen,  for  appellant.  Butler,  StUlman  dt  Hubbard,  {Adriam 
H,  Joline  and  Henry  H.  Whitmant  of  counBel,)  for  respondent. 

Daniels*  J.  Xtie  summons  was  served  by  delivering  it  to  William  J.  Be- 
han.  He  bad  been  tbe  president  of  ttie  defendant,  which  is  a  corporatioa 
existing  in  the  state  of  Louisiana.  It  had  designatefl  no  person  within  this 
state  upon  whom  tbe  summous  might  be  served,  but  it  was  made  to  appear 
that  the  defendant  bad  property  within  this  state,  and  the  service  was  made 
upon  Beban,  as  an  officer,  or  managing  agent,  of  the  corporation  wiUiin  this 
state.  The  service  of  the  summons  was  made  on  the  10th  of  February,  1890, 
and  the  person  upon  whom  it  was  served  stated  in  liia  affidavit  that  he  bad 
been  president  of  the  defendant  prior  to  tbe  IStbof  January  of  this  year,  but 
on  that  day  resigned  bis  office,  and  on  the  following  day  bis  resignation  was 
accepted  by  tbe  board  of  directors,  and  od  tbe  next  succeeding  day  an  annual 
election  was  held  for  directors  for  the  ensuing  year,  and  his  name  was  omit- 
ted from  the  new  board.  These  statements  were  also  sustained  by  tbe  affi- 
davit of  tbe  secretary  of  tbe  defendant,  who  swore  to  the  same  state  of  facta. 
And  Mr.  Beban  further  stated  in  bis  affidavit  that  bis  only  relation  with  tbe 
defeodaiit  was  that  of  a  member  of  a  Qrm,  who  were  commission  merchants, 
doing  business  in  the  city  of  New  Orleans,  and  ttiat  the  firm  bad  a  written 
contract  with  the  defendant,  agreeing  to  advance  money  to  It  for  tbe  purposes 
necessary  for  conducting  Its  business,  and  to  market  the  bagging  and  otlier 
products  of  the  defendant  upon  certain  terms  as  to  credit,  for  a  commission 
on  tbe  gross  sums  for  their  services;  that  their  employment  was  as  commis- 
sion merchants,  and  tliey  were  in  no  sense  agents  of  tbe  company.  And  this 
statement  was  also  in  like  manner  sustained  by  tbe  affidavit  of  the  secretary. 
To  meet  and  overcurae  tbe  effect  of  this  evidence  it  whs  shown  that  a  cargo 
of  jute  butts  bad  arrived  in  this  state  on  the  lOtb  of  February.  1890,  for  the 
defendant,  and  that  after  its  arrival  Gustavus  Tuckerman,  whose  affidavit 
was  produced  upon  tbe  hearing,  called  upon  Mr.  Beban  at  the  Victoria  Hotel, 
and  mentioned  to  blm  tbe  arrival  of  tbe  vessel,  and  asked  him  whether  the 
butts  should  be  shipped  to  New  Orleans  or  stored  here  in  bond,  and  he  replied 
tlut  they  should  be  stored.  He  stated  further  that  be  had  previously  been 
told  by  Mr.  Beban  that  he  bad  resigned  as  president,  but  tliat  he  complied 
with  the  instructions  given  to  him,  because  be  thought  that  having  previously 
been  president  of  tbe  company,  and  bis  brother  at  that  time  being  presi* 
dent,  or  about  to  become  president,  tbe  company  would  ratify  or  consent  to 
any  instructions  he  miglit  give  to  the  affiant;  and  in  accordance  with  what 
took  place  the  cargo  was  stored  under  the  instructions  of  this  person.  But 
this  affidavit  in  no  way  conflicts  with  the  statements  before  referred  to,  that 
the  only  relation  which  Beban  sustained  to  tbe  defendant  was  that  of  a  mem- 
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Wr  of  Uds.  flno.  wldcb  bad  obligated  Itself  to  loan  mone;  to  tba  defendant 
amd  to  sell  its  products  upon  comaiiBBlon.  It  did  not,  nor  did  any  other  prolof 
pneented  to  the  court,  prove  as  a  matter  of  fact  tlMt  Behan  was  engaged  in 
Um  service  at  the  company,  or  authorized  to  interfere  in  its  affairs,  as  Its 
managing  agent.  H*  was  not  its  officer  in  any  sense,  nor  did  he  sustain  any  other 
relation  wliatever  to  tlie  company  than  tlut  of  a  member  of  this  firm,  which  had 
andertaken  to  loan  it  money  and  to  dispose  <rf  the  defendant's  manufacturpd  ar-. 
ticdesforncoramiaaion.  In  Tuchband  ^.RaUroad  Co.,  115 N.Y.  437,22  N.  E. 
Bep.  360,  the  snbdirldon  of  section  482  of  the  Code  of  Qvll  Procedure  autboriz- 
tng  the  service  oi  a  sammona  on  a  managing  agent  of  a  foreign  corporation, 
was  considered  and  eonstrued.  But  by  no  constructwn  of  the  language  cour 
tained  in  that  ease  was  there  suffleieot  shown  here  to  bring  tble  case  within 
tti  control.  There  the  person  who  was  served  was  in  charge  of  the  affairs  of 
the  corporation  in  this  state*  controlling  ita  place  of  business,  while  here 
tbts  corporation  does  not  appear  to  have  bad  any  (dace  of  business  within 
tfaia  state.  K^tber  does  it  appear  to  have  conferred  any  authority  upon  Kr* 
Btfiaa  to  rqiresent  it,  ot  intf^ere  with  its  affairs,  otherwise  than  in  the  sale 
of  its  articlea  for  a  oommisaiiMi.  The  su^clon  entertained  by  the  plaintiff, 
that  Ur.  Behan  had  gone  through  the  focm  of  resigning  his  office  to  evade 
the  service  of  process  upon  faina  as  president  of  the  company,  does  not  aid 
the  case;  for  if  that  waa  ttte  object  wldeh  induced  bis  resignation,  inasmoch 
as  lie  did  actually  leiign,  and  the  resignation  was  aeeepted  by  tbe  company, 
he  conM  not  afterwards  be  served  with  the  summons  against  the  company  as 
its  officer.  To  Justify  this  service  tlte  fact  must  exist  that  the  person  on 
whom  it  is  made  ia  ^th«r  an  officer  oi  managing  agent  of  the  corporation. 
In  tills  ease  neither  fact  has  been  proved,  but  the  fact  proved  is  that  he  was 
not  an  officer  of  tbe  otMupany,  and  was  net  its  managing  agent.  The  order 
abonld  be  revened,  with  $10  costs  and  the  diaburaements  of  tbe  appeal.  All 
conaur. 


Flbugbmanh  v.  Tocxitz. 
(SitfMvnu  Court,  Oeiural  Tana,  JVrst  Pepartmsnt  June  0^  UM.) 

LaXDUiBD  AVD  Tnurt— ConRAMTs  or  Laua. 

Under  the  coven^to  of  a  lease  providing  that  the  lesBee  shall  return  the  prem- 
ises in  sood  repair,  injury  by  the  fllemente  excepted,  and  that  he  shall  comply  with 
all  arden  of  the  ctt^  aeelth  department  at  hia  own  expeoae,  be  must  ranove  the 
oaroaaaas  el  hones  MBtrt^edhjflrelAtiieballdlag  daring  tbe  term,  and  tbe  land* 
kffd  la  bound  to  remove  fbe  dAnis  to  enable  the  lessee  to  get  at  the  oaroasses. 

On  exceptions  from  circuit  court,  New  York  county. 

Action  by  Louis  Fleisehmann  against  Lippman  Toplitz,  to  recover  money 
expended  in  removing  the  carcasses  of  horses  from  defendant's  building, 
which  plaintiff  occupied  as  lessee.  Judgment  for  plaintiff.  Defendant  ex- 
eepta. 

Argued  before  Van  Bbust,  F.  J.,  and  Bbadt  and  Damzels,  JJ. 
A.  J,  Dittenho^er,  for  appellant.   A.  B,  Dyttt,  for  respondent. 

Bkadt,  J.  The  plaint^  waa  the  lessee  of  tbe  premises  Xos.  43  and  46  West 
Thirteenth  atreet  under  a  lease  for  Ave  years,  which  would  expire  on  tbe  lat 
of  November,  1887.  On  the  25tb  of  July,  1887,  the  premises  were  totally  de- 
stroyed by  fire.  They  were  used  by  tbe  lesaee  as  a  stable,  and  by  the  flze  a 
nomtwr  of  borseo  which  were  on  the  premises  at  tbe  time  it  occurred  were 
destroyed,  and  fbrmed  a  part  of  the  dibrit.  Immediately  after  tlie  Are.  a  no- 
ties  waa  served  upon  the  defendant,  as  owner  of  the  premises,  requiring  him 
to  remove  the  same,  tbeobject  of  which  seems  to  have  been  to  dispose  of  the 
dead  oareaaies  td  thfl  bcnaes,  which  would  become  ntdsome.  Tbe  parties  hereto 
had  a  oonvexsation  in  rward  to  that  notice,  and  an  understanding  was  arrived 
at  between  thus  by  which  the  plaintiff  was  to  proceed  with  the  removal,  and 
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the  defendant  to  repaj  him,  provided  be,  and  not  the  plaintiff,  were  boand  to 
make  the  removal.  The  plaintiff  proceeded  to  do  as  contemplated,  and  then 
insiBting  that  the  defendant  was  liable  to  refund  the  amount  expended,  and. 
the  defendant  denying  such  obligation,  this  action  was  brought.  The  lease 
under  which  the  plaintiff  held  contained  a  covenant  on  his  part  to  snmnder 
the  premises  at  the  expiration  of  the  term  in  good  order  and  repair,  ordinary 
wear  and  tear  and  injury  by  the  elements  excepted,  and  also,  at  bis  own  proper 
coats,  charges,  and  expenses,  to  comply  with  nil  the  rules,  orders,  and  regula- 
tions of  the  department  of  buildings  and  the  board  of  health  of  the  city  of  New 
York.  The  defendant  insists  that  under  both  of  these  covenants  the  plaintiff 
was  bound  to  remove  the  carcasses  mentioned.  The  plaintiff,  on  the  con- 
trary, contends  that  no  such  obligation  was  imposed.  The  case  is  novel,  and 
examination  and  research  has  not  revealed  a  kindred  case  or  guide  to  its  de- 
cision on  authority.  The  result  of  a  consideration  of  all  the  facts  and  oir- 
camstances  has  resulted,  nevertheless,  In  this  conclusion,  namely,  that  the 
obligations  springing  from  the  relations  existing  between  the  parties  are  sev- 
eral. The  plaintiff  was  bound  to  remove  the  offensive  carcasses  from  the 
ground  under  his  agreement  to  leave  the  premises  in  good  state  and  condUion, 
subject  only  to  the  impairment  of  reHsonable  use.  and  the  defendant  was 
equally  bound  to  remove  the  debris,  to  enable  the  plaintiff  to  get  at  the  same. 
This  is  ajust  and  equitable  disposition  of  tbecontroversy.  The  general  d^inr, 
being  a  part  of  the  premises  rented,  is  the  landlord's,  and  subject  to  bis  con- 
trol, the  term  having  terminated.  The  carcasses,  connected  as  tliey  were  with 
the  occupation  of  the  premises  by  the  plaintiff  and  his  business,  the  animals 
of  which  they  were  the  remains,  having  been  employed  therein,  are  his.  The 
different  amounts  expended  for  the  removal  of  tlie  carcasses  and  d^bria  should 
therefore  be  paid  by  the  pat  ties,  the  plaintiff  paying  for  the  former,  and  the 
defendant  for  the  latter,  namely,  the  plaintiff  S83.43,  the  defendant  •465.50; 
these  amounts  appearing  to  be  undisputed  on  the  record.  Ko  doubt  is  enter- 
tained  that  the  plaintiff  abandoned  the  possession  of  the  premises  after  the 
fire,  and  that  such  was  the  understanding  of  the  parties  upon  which  they 
acted,  and  none  of  the  exceptions,  which  have  been  fully  examined,  having 
any  value,  the  only  question  requiring  particular  examination  is  the  right  (n 
the  plaintiff  to  recover  for  money  expended  for  the  defendant,  and.  If  so,  bow 
mnchf  For  these  reasons  the  judgment  mast  be  modified  as  suggested. 
deducting  $83.43  from  the  judgment,  and  the  interest  charged  tbereon*  and 
affirmed  as  to  the  balance,  without  costs  to  either  party.  All  conmir* 


Foots  tt  al.  v.  Strtebb  tt  al, 

{Supreme  Court,  Oeneral  Term,  Second  Department.  Hnj  IS,  1880l) 

Fbaodhlbht  Coxvitakobb — Abbiqhmbnt  or  Uobtoaob—Considbration. 

In  an  action  to  Mt  aside  an  auignment  of  a  mortmte  for  92,000  as  Infnadof 
creditors,  It  ^ipeared  that  before  the  asrignor  became  Indebted  he  made  a  ^  of 
several  mortgMes  to  the  uilgnee,  his  daagbter,  two  of  which,  aggregating  (8,800, 
had  been  forecToBed,  and  purohaaed  by  the  assignee  for  the  amount  of  the  mort- 
ngedebt;  that  after  the  assignor  became  Indebtea  tbeauigDeeoiHiv^ed  the  leads 
that  she  had  bought  at  the  foreclosure  sale  to  the  aasignor,  to  enable  htan  to  raise 
mon^.  HeM,  that  the  value  of  the  lands  so  conveyed  was  flw  eonildersUon  of  the 
assignment  sooght  to  be  set  aside. 

Appeal  from  special  term.  Kings  oonnty. 

Action  by  Warren  Foote  and  F.  Seeleiy  Foots  against  Biehud  D.  StiTfcsr 
and  Anna  U.  Stryker  to  set  aside,  as  fraudnl«it  and  void  as  to  creditoiB,  two 
assignments  of  mortgages  made  1^  Bichard  D.  Strvker  to  bis  dangbter  and 
00-defendant.  Anna  M.  Stryker,— one  made  April  20,  1871^  which  uaigned 
six  aeveial  bonds  and  mortgages,  aggregating  613.500,  In  consideration  at 
•1;  and  the  second  assignment,  made  January  Si,  1879.  of  one  bond  and 
mortgage,  made  by  Agnes  Haner  and  husband  to  the  judgment  dtittw.  tog 
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$2,000.  in  consideration  of  "$1  and  love  and  affectton."  There  was  a  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 

Argned  before  Babnabd,  F.  J,,  and  Dtkuan  and  Pratt,  JJ. 

CharU$  J,  PtUttrton,  tor  appellants.  /.  Nmoton  WUitamt,  for  respond- 
enta. 


Baknard,  p.  J.  The  plaintiffs  are  judgment  creditors  of  Blchanl  B.  Stri- 
ker. The  complaint  asks  that  a  transfer  of  seTeral  bonds  and  mort^piges 
made  by  Bichard  D.  Stryker  to  bis  daughter,  the  other  defendant,  be  set  aside 
as  fraudulent.  The  transfers  were  made  by  two  assigDments, — one  dated  in 
1875,  conveying  six  mortgages.  As  to  this  conveyance  it  appeared  on  the 
trial  that  Uie  assignment  was  made  without  fraud  or  evil  Intent,  and  was  be- 
fore the  contraction  of  the  plaintiffs  debt.  The  court  dismissed  the  complaint 
aa  to  this  part  of  the  phiintiff's  claim.  In  1879,  Richard  B.  Stryker  conveyed 
to  his  daughter  a  mortgage  executed  by  Agnes  Haner  to  Richard  D.  Stryker 
for  92.000.  dated  6Lli  December.  1876.  The  consideration  expressed  was  $1 
for  the  assignment  from  the  father  to  the  daughter,  and  also  "love  and  affec- 
tion." It  was  rnled  upon  the  trial  that  the  daughter  might  prove  a  real  con- 
sideration to  the  extent  of  9542,  which  was  allowed  by  the  court,  and  the  as- 
signment was  set  aside  as  to  all  over  that  sum.  The  sole  qu^ion  upon  the 
appeal  is  whether  the  assignment  of  the  mortgage  did  not  prove  a  greater  con- 
sideration. The  proof  shows  that  Anna  Stryker  acquired  two  pleoea  <A  land 
by  foreclosure  of  two  of  the  mortgages  covered  by  this  1875  assignment. 
These  lands  cost  her  $3,800.  being  the  amount  of  the  several  mortgi^es, — 
one  of  $2,000  on  one  piece,  and  one  of  $1,800  on  the  other.  The  daughter, 
upon  the  request  of  the  Judgment  debtor,  conveyed  these  lands  to  him.  and  he 
loor^ged  them  for  $2,800.  This  money,  in  fact,  went  to  the  plaintiffs;  but 
it  is  of  no  importance  where  the  money  went  to.  As  between  father  and 
daughter,  he  owed  her  $5,500.  This  la  the  expressed  consideration  In  the 
deed;  and  while  there  is  evidence  that  the  real  consideration  was  only  the 
amount  of  the  mortgages  which  had  been  foreclosed,  $8,800,  even  that  sum 
is  largely  In  excess  of  the  moneys  realized  on  the  mortgages  in  question.  If 
tlie  two  pieces  of  property  were  worth  less  than  the  $S,8(W.  the  debtor  should 
not  escape  this  agreement  to  pay  his  daughter  below  what  he  borrowed  on 
the  property,  and  that  is  in  excess  of  the  amount  of  the  moncgrs  ooliected  on 
the  mortgage  in  dispute.  Then  should  be  a  new  trial,  with  oosta  to  abide 
•rait.  All  oonouz. 


HaBBIB  «.  MUTV  AL  LOTB  IMS.  OO. 
{Susnwm  Court,  Special  Tmm^Ntw  York  Cowniy.  AprQl^  UMk), 

Costs  aaooMTT—NwT-RaeiDmTO— AonowB  nr  Ftmu  PAVpmis. 

It  belur  In  the  disoretloa  of  the  court  to  allow  an  aotloa  to  be  proMonted  fn 
forma  pauperii,  (Code  ClvU  Froo.  N.  Y.  %%  468,  460,  461,>  a  non-reddent  plahitUt 
maj  be  permitted  to  sue  in  such  form,  though  Beotioti  8386  provides  that  ''^defend- 
ant 1b  an  aotioa  brought  in  a  court  of  record,  may  require  aeciirlty  for  costs  to  be 
given  *  *  *  where  the  plaintiff  was,  when  the  aoUon  wai  oommenoed,  *  •  • 
a  person  reetdlng  without  the  state. " 

At  chambers.  Action  by  Franzisfca  Harris,  a  non-resident  of  the  state  of 
Kew  York,  against  the  Mutual  Life  Insurance  Company  on  an  Insurance 
policy  issued  to  Mark  Harris  for  the  benefit  of  his  wife,  if  living,  otherwise 
for  the  benefit  of  his  intent  son.  After  plaintiff  had  obtained  an  order  per- 
mitting bar  to  sue  in  forma  paupmitt  she  was  required  to  give  security  for 
costs.  She  afterwards  procured  an  order  Tacatlng  the  order  requiring  secu- 
rity for  oosta.  Defendant  now  moves  to  vaoate  ttie  order  permitting  puintiff 
to  aw  to  /ofma  pauptrit,  and  xeqniring  faw  to  give  seoority  for  oosts.  and 
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to  stay  proceedings  until  payment  of  tbe  costs  of  a  former  action  brought  by 
plaintiff  in  the  court  of  common  pleas,  where  tbe  complaint  was  dismissed. 
The  pTOTisions  of  tbe  Coda  of  Civil  Procedure  In  relation  to  actions  faj  poor 
persons  are  as  follows: 

"Sec.  458.  Who  may  petition  for  2«ao0  to  prosecute  at  a  poor  person.  A 
poor  person,  not  being  of  abill^  to  sue,  who  alleges  that  be  has  a  cause  of 
action  against  another  person,  may  apply,  by  petition,  to  the  court  in  which 
the  action  is  pending,  or  in  whtoh  it  ia  intended  to  be  brouglit,  for  leave  to 
prosecute  as  a  poor  person,  and  to  hare  an  attorneiy  and  «omi8d  aaaigned  to 
conduct  bis  action. " 

Section  459  relatea  to  the  contents  of  the  petition. 

"8ec.460.  Whtri  and  Uaw  granted.  Tbe  court  to  which  the  petition 
la  presented,  if  satisBed  of  tAw  trntti  (rf  the  facts  alleged,  and  that  the  appli- 
cant has  a  good  cause  of  action,  may,  by  order,  admit  him  to  prosecute  aa  a 
poor  person,  and  assign  to  him  an  attorney  and  counsel  to  proaeeute  his  ac- 
tion, who  must  act  therein  without  oompAnsatlon. 

"Sec.  461.  Not  liabla  for  oettt  and  fee$.  A  person  so  admitted  may  proa- 
eeute bis  action  without  paying  faes  to  any  officer;  and  he  shall  not  be  pre- 
vented  from  prosecuting  Uie  same  by  reason  of  bia  being  UaUe  for  the  costs 
of  a  former  action,  brought  bj  himi^uinst  the  same  defe^ant.  If  Judgment 
la  rendered  %ain8t  him,  or  his  oomi^aint  is  dismissed,  costs  shall  not  be 
awarded  against  him." 

In  relation  to  security  for  costs  section  8268  provides  that  "defendant.  In  an 
action  brought  In  a  court  of  record,  may  requira  security  for  costs  tobegiven 
as  prescribed  in  this  title,  wbere  tbe  plaintiff  was,  when  the  action  was  com- 
menced, either  (1)  a  person  residing  without  tbe  state;  or  *  *  *  (5)  an 
Infant,  whose  guardian  ad  litem  bas  not  given  such  security." 

Christepher  Fine,  for  plaintiff.   Dtnies  <b  Rapallo,  for  defendant. 

Andrews.  J.  It  has  been  held  in  a  number  of  cases  that  Infant  and  non- 
resident plaiotlffa  cannot  be  allowed  to  sue  as  poor  persons.  Aletoander  v. 
Mej/er».  8  Daly,  112;  Anon.,  10  Abb.  N.  C.  80;  ChrUtion  v.  ffou^.  Id.  82; 
Kleinpeter  v.  Bnell,  2  Civil  Proo.  B.  21.  That  an  infant  can  be  allowed  tosae 
aa  a  poor  person  has  been  held  in  Hotaltng  v.  MoKemie,  7  Civil  Proc.  B.  320; 
Erickton  v.  Poeg^  5  Civil  Proc.  B.  379, 387;  affirmed  96  N.  Y.669;  Irving  v. 
9arrity,  4  dvll  Proc.  B.  105;  SichoU  v.  Cammann,  2  Civil  Free.  B.  375;  and 
IB  Heokman  t.  Mackey,  19  Abb.  N.  0.  894,  it  was  held  by  the  United  States 
droult  court  for  the  southern  district  of  New  York  that,  under  oar  Oode,  a 
non-resident  plaintiff  can  be  permitted  to  sue  as  a  poor  person.  So  far  as 
infants  are  concerned,  the  question  seems  to  have  been  settled  by  the  court  of 
appeals  in  Sriokson  v.  Foeg,  tupra.  In  that  ease  the  plaintiff  was  an  infant, 
and  the  city  court  of  Brooklyn  made  an  order  allowing  the  plaintiff  to  prose- 
•ute  the  action  as  a  poor  person,  and  denied  the  motion  of  the  defendant  for 
un  order  requiring  tbe  plaintiff  to  file  security  for  costs.  BoUi  of  these  <»• 
ders  were  affirmed  by  the  general  term  and  by  the  court  of  appeals.  Tbe 
provisions  of  section  3268  of  the  Code,  which  provides  that  a  defendant  msy 
require  an  infant  to  give  security  for  coats,  are  the  same  as  those  in  relation 
to  non-residents,  and  It  necessarily  follows  tliat  as  the  court  of  appeals  bas 
decided  that  an  infant  plaintiff  can  be  allowed  to  prosecute  as  a  pour  persoo, 
that  the  court,  in  its  discretion,  may  grant  the  same  privilege  to  a  non-resi- 
dent plaintiff.  The  fact  that  the  costs  of  the  action  in  the  court  of  oommoa 
pleas  have  not  been  paid  is  not  a  good  reason  for  refusing  to  permit  the  plain- 
tiff in  this  action  to  prosecute  as  a  poor  person*  because  section  461  of  the 
Code  expressly  declai-es  that  liability  for  the  costs  of  a  former  action  shall  not 
prevent  the  plaintiff  from  prosecuting  as  a  poor  person.  £  cannot,  upon  tiiese 
applications,  pass  upon  or  consider  tbe  question  whether  the  plainUff  baa  a 
good  cause  of  action.   The  motion  to  varate  the  plaintiff's  orders  of  March  5 
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aad  Manh  25*  1890,  and  to  BI117  proceedings  in  thia  action  until  the  coats  of 
tho  actton  in  Uie  conrt  of  common  pleaa  hava  baan  paid,  must  ba  danlad,  with 
•10  ooata  to  the  pWntlfl ,  to  abide  the  event  oC  the  sotlon* 


Fbopx^b  v.  Flaoe  tt  al. 
(9viItT0m*  Court,  Omeral  Tann,  Fint  DepartmenL  Jnm  fl,  ISBOi) 

1.  OanoxAi.  Li.w— InsTxuonoHs. 

In  a  proMooUon  (or  a  coaspiimBj  to  obtain  «  dlvoroe     unlawfnl  maana,  tt  w- 

Snvea  that  a  anzDmoiis  and  oomi^aint  had  bean  aarred  upon  the  detandant  In  tfis 
TOT08  prooeedlngB,  aod  K.,  one  in  the  defendanta  In  the  orinlnalproaaoatton,  waa 
v^ointad  referee;  that,  the  Jndn  objectinff  to  eaterlng  a  deoree  00  the  report  of 
the  referee,  the  latter  destroyed  the  origlnarsammoaa,  «id  substituted  a  new  onSi 
whkdi  vas  signed  bj  one  as  attom«f  who  had  not  been  authorised  to  aot  ss  such  br 
plalntlft;  that  a  false  sfBdavlt  of  r^nlartty  waa  prapared  1^^  K. ;  that  the  afOdavtt 
of  serrloe  of  the  original  BOBunons  was  attached  to  the  new  summons,  and  a  new 
order  of  refeienoa  prepared ;  and  that  on  these  papers,  without  any  service  of  the 
aew  summons,  a  deoree  was  obtained.  Held,  tut  It  was  proper  lor  the  court  to 
ebuacterise  such  deoree  as  fraudulent;  the  prlncdpal  guestton  in  the  proseeutlOB 
being  whether  there  waa  a  eonspiraoy  to  oompass  the  dfvorae  b7  unlainaL  mane, 
and  that  question  baring  been  left  to  the  Jory  by  InatmetioBe  in  ^rtdoh  the  nenaa 
alti7  of  flnalng  a  oonspixicT'  was  dearly  expressed. 
flL  SsMn— C!oi«D0cT  or  Tnuu 

It  was  shown  that,  in  a  deposition  taken  before  the  referee,  a  witness  bad  not 
told  the  truth  in  regard  to  a  certain  matter,  and  In  relation  to  such  erldenM  tha 
oonrt  naked  whether  the  referee,  if  he  had  done  his  duty,  would  hare  seoored  from 
the  witness  "  the  truth  about  that,  as  she  had  told  It  upon  the  stand. "  No  exoep- 
tlon  was  taken  to  the  use  of  the  word  "truth"  at  the  time.  Held,  that  such  In- 
Btrootton  oouM  not  be  objected  to  on  the  ground  that  it  asaumed  that  the  witoeas 
told  the  truth  on  the  trial 
9k  Ssan— PsBVOsiuMOH  or  Din.A.wTiJi.  Aon  nr  DxBWffnm  tur  Anoma. 

It  was  no  excuse  for  such  acta  9i  H.  that  thej  weie  perfenoed  bgr  the  ooosen^  or 
under  the  direction,  of  the  judg» 
^  SAin— Niw  Trial. 

The  Introsion  of  s  newapm>er  reporter  Into  a  Jury-room  during  the  daUbenrttoaa 
of  the  Jury  is  not  a  sufBtdent  reason  for  a  new  trial,  where  it  appeara  tiy  the  afld^ 
Tlta  01  the  Jurors  that  their  Texdlot  was  not  affected  by  **ich  intrusion. 
iL  BiMB. 

The  aoticm  of  the  defendants,  atterobtainlng  knowledge  of  such  Intrusion,  Inper- 
mittlBg  the  trial  to  go  without  ob]eotIon,  and  m  asking  tor  iBstmottona  to  toe  Jviy, 
la  «  wuver  of  sooh  utrualon. 

Appeal  from  ooart  of  oyer  and  terminer,  ]S'ew  York  county. 

Indictment  sgdnst  James  A.  Flack.  Joseph  Meeks,  and  William  L.  Flack 
for  a  conspiracy  to  obtain  a  divorce  by  anlawful  means.  From  a  Judgment 
ot  oonvictioQ  the  defendants  James  A.  Flack  and  William  L.  Flack  appeal. 
One  of  the  lostructlona  objected  to  by  appellants  was  upon  the  effect  of  the 
failure  of  the  defendant  Heeks,  who  was  referee  in  the  divorce  proceedings, 
to  examine  a  certain  witness,  and  was  as  follows:  **Suppose,  gentlemen,  that 
the  referee  bad  done  his  duty.  Would  he  have  secured  from  her  the  truth 
atiout  that  as  she  bad  told  it  upon  the  stand  ?" 

Argued  before  Van  Bbttnt.  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Horace  Huuell,  for  appellants.  John  Faliotm,  Dlat.  Atly..  (7oftn  W. 
Ooff,  of  counsel,}  for  the  People. 

Yah  Brunt.  F.  J.  The  question  presented  upon  this  appeal  arises  entirely 
■pon  exceptions  tiken  to  the  charge  of  the  judge.  The  appellants,  togettiar 
with  one  Joaeph  Meeks,  were  convicted  of  a  conspiracy  for  the  perversion  of 
Justloe,  and  fit  ttie  due  administration  of  the  law,  by  procuring  by  unlawful 
aseans  a  decree  of  divorce.  The  indictmeut  under  which  this  conviction  was 
kad  contained  many  counts,  which,  however,  may  be  summarized  as  follows: 
Mint,  a  oonaplracy  to  obtain  a  divorce  without  the  knowledge  and  conaent  of 
tha  ptaintiff  thendn;  sscoiuKy,  a  conapirat^  to  obtiUn  a  divorce  b7  unlawfol 
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meuu.  AJtbougb  a  nnmbor  of  exceptions  to  the  cbarge  of  the  learned 
who  presided  at  the  trial  were  taken,  our  attention  haa  been  called  to 
the  following  only: 

FinU  An  «cc^>tion  to  the  statement  of  the  court  that  **thi8  judgment  rec- 
wdrrefenlng  to  Uie  decree  of  divorce]  Is  a  record  of  atrandulentdlToroe;  that 
of  that  there  can  be  no  doubt  whatever;  that  It  la  unquestionably  fraudulent.  ** 

Beeotid,  An  exception  to  the  following  language  of  the  court,  contained  In 
tnatructions  to  the  jury  as  to  the  dutiee  of  the  referee  In  the  taking  of  the  tea* 
timony  of  the  witnesses  in  an  action  for  divorce:  "If  the  referee  had  done 
his  duty,  would  she  [referring  to  one  of  the  witnesses]  have  said  she  flrst 
knew  him  fifteen  years  ago  as  Reynolds?  She  saya  now  she  never  did." 

Third.  That  the  court  erred  in  Its  charge  that  it  waa  no  excuse  for  Meeks 
If  he  performed  the  acts  he  did  perform  by  the  consent  of  Judge  Book- 
STATBB."  Our  attention  is  called  tothefollowing  requests  and  exceptioos  in 
connection  with  this  point:  ''I  ask  your  honor  to  charge  that  Judge  Boox- 
8TAVEB  wns  the  judge  of  the  regularity  of  the  proceedings  and  the  sufficiency 
of  the  papers.  (The  court  so  charged.)  Mr.  Bird.  I  ask  your  honor  to 
diarge  that  if  Judge  BoOKSTAVERkuew,  when  the  papers  were  brought  back 
to  him,  that  the  changes  had  been  made  In  them  as  testified  to  by  the  defend- 
ant Meeks,  that  then  this  Jury  cannot  find  Mr.  Meeks  guilty.  (Thecourtde- 
clined  so  to  charge.  Exoeption  taken.)  Mr,  Bird.  I  ask  your  honor  to  charge 
that  it  was  in  the  power  of  Judge  Bookstavek.  verbally,  to  direct  ctiangea  of 
the  character  made  here.  T?u  Court.  I  decline  so  to  charge,  and  charge  the 
direct  reverse.  Mr.  Bird.  I  except  to  that,  and  to  the  qualification  on  behalf 
of  each  of  the  defendants.  I  ask  your  honor  to  charge  the  Jury  that  Judge 
BooKSTAVER,  being  the  judge  to  whom  the  papers  were  presented,  was  the 
sole  Jndge  of  the  sufficiency  of  the  proof.  T?te  Court.  Yes.  Mr,  Bird.  I  ask 
your  honor  to  charge  that,  if  that  is  so,  this  record  is  not  a  fraudulent  record. 
The  Court.  I  decline  so  to  charge.  (Exception  taken.)"  The  counsd  for 
Meeks  then  asked  the  court  to  charge  that  if  Mr.  Meeks  did  what  he  did — what 
he  has  sworn  to  upon  the  stand — upon  the  direction  of  Judge  Booestateb, 
without  any  criminal  connection  with  any  other  person,  but  simply  obeyed 
the  order  of  the  judge  who  had  obtained  jurisdiction  over  the  case,  he  com.- 
mltted  no  crime  whatever.  "TA«  Court.  I  charge  the  part  which  rtfera  to 
his  criminal  act,  but  everything  in  relation  to  his  having  done  It  by  the  direc- 
tion of  Judge  Bookstater  I  decline  to  charge."  The  counsel  then  requested 
the  court  to  charge  that  "Judge  Booestaveb  had  exclusive  power  to  give  di- 
rections to  Mr.  Meeks.  he  being  his  referee.  T?ie  Court.  He  bad  no  auUior^ 
ity  to  direct  Mr.  Meeks,  or  anybody  else,  to  change,  erase,  or  niake  any  alter- 
ations such  as  have  been  made  here  in  that  record;  and.  if  he  did  so,  he  him- 
self was  derelict  in  his  duty."  The  counsel  excepted  to  the  refusal  of  the 
charge  as  requested,  and  to  the  qualiflcation  as  charged.  The  counsel  asked 
the  court  to  charge  that  If  the  jury  believed  that  Jndge  Booestateb  gave 
Meeks  a  verbal  order  to  have  a  change  of  attorneys  made,  and  that  Meeks  ef- 
fected that  purpose,  as  he  has  descrlt>ed  upon  the  witness  stand  without  any 
intent  to  commit  a  crime,  and  that  Judge  Booestateb  was  not  Imposed  upon, 
but  acted  upon  his  own  ofilcia]  judgment,  and  upon  the  papers  presented  to 
him  by  Meeks.  that  then  they  must  acquit  the  defendant  Meeks.  "The  Court, 
I  decline  to  charge  that.  So  far  as  the  criminal  Intent  is  concerned,  it  is  cor- 
rect. Everything  about  Jndge  Booestateb's  verbal  order,  etc.,  I  decline  to 
charge." 

Exception  waa  also  taken  to  the  following  language  in  the  charge:  That 
"  ignorance  on  the  part  of  the  defendants,  or  any  of  them,  of  the  meaning  of  this 
statute,  cannot  be  a  shield  to  them,  if  you  believe  they  have  committed  the 
acts.  If  you  believe  beyond  a  reasonable  doubt  that  they  have  committed  the 
acta  which  constitute  the  offense  aa  I  have  defined  it  to  you.  then  they  ara 
guilty.**  And  the  court  thereupon  defined  a  "criminal  Intent"  to  be  Uw  do- 
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Ing  ot  an  unlawful  act.  Intending  to  do  it,  and  tbat  Ignorance  of  the  law  has 
nothing  to  do  with  it 

The  court  was  also  asked  to  charge  as  follows,  which  ft  did:  That  "mere 
concert  is  not  conspiracy.  Persons  who  agree  to  do  an  act  innocent  In  itself, 
in  good  faith,  not  the  use  of  criminal  means,  Jo  not  become  conspirators 
because  it  turns  out  afterwards  that  the  act  was  prohibited  bj  statute."  The 
court  was  also  asked  to  charge  the  Jury,  which  it  did,  that  tiie  jury  must  not 
guess  that  there  was  a  conspiracy,  but  that  they  could  only  find  the  same  from 
the  le^al  evidence  of  ttie  witnesses,  proving  tliesame  beyond  reasonable  doubt. 
Tiie  court  also  charged  in  the  following  language:  "If,  in  stating  either  con- 
ceded facts,  or  the  facts  proven  on  one  side  and  controverted  on  the  other* 
such  fiscts  as  so  stated  seem  to  weigh  one  way  or  the  other,  pray  do  not  ood- 
sider  me  as  commenting  on  such  facts, — expressing  an  opinion  upon  them.** 
Also:  "The  two  questions  for  you  to  determine  are,  first,  whether  the  suit 
which  resulted  In  this  decree  was  fraudulently  and  falsely  instituted.  Then 
the  other  question  for  your  consideration  is,  was  this  fraudulent  decree  ob- 
tuned  by  fraudulent  means?"  And  also:  "Now,  when  I  pronounce  this  a 
fraudulent  decree,  I  do  not  mean  to  characterize  the  conduct  of  the  defend- 
ants, which  I  want  to  leave  exclusively  to  you."  Again:  "Now,  the  first 
question  in  this  case,  as  you  see.  Is  whetlier  the  suit  itself  was  falsely  insti- 
tuted. The  first  Is,  of  course,  whether  Mrs.  Tlack  is  to  be  credited  in  her 
statement  tbat  she  did  not  authorize  the  suit  to  be  brought  fur  an  actual 
divorce.  This  is  a  question  exclusively  for  you,  and  concerning  it  I  desire  to 
express  nooplnion,  nortoaffect  your  judgment  intheleast."  Also:  "ItwlU 
be  for  you  to  say,  gentlemen,  on  the  facts,  whetlier  these  defendants  are 
guilty  of  having  obtained  this  decree  of  divorce  by  fraudulent  or  unlawful 
meauB.  On  that  point.  It  is  proper  to  say.  whether  there  was  a  genuine  cause 
of  action  is  not  the  quralion.  The  question  is  whether  the  law  has  been 
abused  or  perverted  by  practices  which  are  fraudulent."  The  court  also 
charged  tbat.  if  the  jury  believed  the  defendant  Meeks  did  all  the  acts  testi- 
fied to  in  ttie  case  without  conspiring  with  the  other  defendants  or  anybody 
else,  they  must  acquit  him.  And  again:  "Now.  gentlemen,  apply  the  rule 
with  regard  to  conspiracy  which  I  have  given  you.  and  the  general  principles 
of  the  law  which  I  have  stated,  and  take  all  the  evidence  here  which  is  before 
you  uncontradicted,  iind  tbat  which  is  in  confiict,  and  look  at  the  entire  case 
in  its  length  and  breadth.  1  leave  it.  then,  for  you  to  say  whether  there  is 
or  is  not  any  reasonable  doubt  of  tl)e  guilt  of  those  defendants.  If  there  is 
any  reasonable  doubt  as  to  the  guilt  of  one  of  them,  he  Is  entitled  to  It.  If 
there  Is  such  doubt  as  to  ali  of  them,  they  are  all  entitled  to  It.  If  there  la 
no  reasonable  doubt  as  to  the  guilt  of  any  ot  them,  yon  should  so  declare  by 
a  verdict." 

It  will  be  noticed  that  all  th^se  exceptions  really  relate  but  to  two  subjects, 
viz..  the  characterization  by  the  judge  of  the  decree  of  divorce  which  had  been 
obtained  as  a  fraudulent  decree,  and  to  the  definition  given  of  a  criminal  in- 
tent. It  is  urged  upon  the  part  of  the  appellants  that  by  this  charge  the  judge 
nsarped  the  privileges  and  functions  of  the  jury^  and  dictated  to  them  as  mat- 
ter <a  law.  or  as  a  matter  of  mixed  law  and  fact,  what  should  have  been  left 
to  them  to  find  as  a  matter  of  (kct,  or  as  a  matter  of  mixed  law  and  fact,  un- 
der proper  instructions  as  to  the  law  from  the  court;  and,  as  an  enforcement 
of  this  proposition,  it  is  also  urged  tbat  one  of  the  qnestiona  on  the  trial  waa 
whether  the  divorce  was  fraudulent,  and  that  the  determination  of  the  ques- 
tion InvolTed  not  only  the  acts  of  the  defendants,  but  the  intent  which  was 
to  be  inferred  by  the  jury  trwa  these  acts, — that  is,  not  only  the  physical  but 
the  inferential  fkcts;  that  it  was  not  enough  to  aecnre  a  conviction  that  cer- 
tain nnlawfnl  acta  were  done,  but  those  acts  must  have  been  done  in  pursu- 
ance of  a  cottsplraoy  animated  1^  a  corrupt  purpose  to  procure  a  fraudulent 
divorce.   We  think  that,  upon  a  consideration  of  the  case,  it  will  be  seen  tbat 
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the  learned  coansel  for  the  defendants  haa  ottotaken  the  question  npoo  which 
the  jury  was  called  upon  to  paea,  and  ttiat  the  principal  qaestion  on  the  trial 
was  not  whether  the  dlrorce  which  had  been  procured  was  fraudulent,  but 
whether  there  had  been  a  conspiracy  upon  the  part  of  each  of  these  defend- 
ants* with  some  other  peitenor  persoos,  for  the  purpose  of  procuring  a  di- 
vorce hy  unlawful  means.  It  is  undoubtedly  true  that  In  a  cnminal  case  the 
eourt  has  no  power  to  charge  the  jury  that  the  defendants  are  guilty:  and  for 
that  reason,  upon  the  trial  of  an  indictment  for  homicide,  it  was  held  to  be 
error  for  the  court  to  charge  that.  If  they  believed  the  evidence  of  certain  wit- 
nesses, the  defendant  was  gnilty  of  murder.  This  was  held  to  be  error  be- 
cause, altiiough  the  homicide  might  be  eatabllshed  beyond  question,  yet  it 
was  for  the  jury  to  say  wbcAtiw  the  homicide  had  been  committed  iritb  tha 
intent  to  kill,  which  waq  a  necessary  ingredient  of  the  crime  of  morder;  and. 
as  intent  is  necessarily  a  mental  op^^ration,  the  existence  of  which  can  only  be 
inferred  from  established  words  and  acts,  the  jury  alone  could  draw  this  in- 
ference. MaKenna  v.  PeopU^  81 K.  T.  360.  So  it  was  held  that  it  was  error, 
in  the  case  of  a  defendant  indicted  for  burglary  with  Intent  to  conunlt  larceny, 
for  the  court  to  charge  that  the  evidence  stioved  that  the  burj^lary  bad  been 
committed,  because,  although  Xh%  evidence  may  bavB  shown  that  there  had 
been  a  breaking  into  the  premlsee,  it  did  not  show  tliat  a  burglary  had  beea 
committed,  unless  it  showed  a  breaking  into  with  intent  to  steal,  the  intent 
being  a  part  of  the  defloition  of  "burglary,  **  and  for  the  reason  already  stated 
the  jury  alone  could  draw  the  inf««nce  of  Intent.  PeopU  v.  Markt,  4  Parker, 
Grim.  B.  157.  There  Is  another  class  of  cases  in  which  the  question  of  intent 
most  necessarily  be  submitted  to  the  jury;  and  that  Is,  where  two  or  mora 
persons  are  indicted  for  the  crime  of  conspiracy,  it  is  notenough  to  prove  them 
gnilty  to  show  that  they  have  made  an  agreement  to  do  an  act  innocent  in  it- 
self, and  that  the  act  which  was  the  object  of  the  agreement  was  prohibited, 
but  it  must,  in  addition,  he  shown  that  the  confederation  was  corrupt,  and 
that  the  agreement  must  have  been  entered  into  with  an  evil  paipose,  as  dis- 
tinguished from  a  purpose  simply  to  do  an  act  Innocent  In  itself  in  Ignorance 
of  the  prohibition.  And  it  Is  said:  "Persons  who  agree  to  do  an  act  innocent 
in  itself,  in  good  faith,  and  without  the  use  of  criminal  means,  are  not  cod- 
verted  into  conspirators  because  it  turns  out  that  the  contemplated  act  was 
prohibited  bystatuto.  The  actual  criminal  Intention  belongs  to  thed^nitloD 
of  the  offense,  and  must  be  shown  to  justify  a  conviction."  In  other  words, 
a  confederation  to  do  an  act  innocent  in  itself  does  not  become  a  criminal  act 
unless  the  agreement  to  do  the  act  is  with  knowledge  that  It  is  prohibited,  be- 
cause otherwise  the  confederation  cannot  be  corrupt.  People  v.  Poioell,  63 
N.  T.  88.  But  this  rule  has  no  application  to  a  confederation  todo  acts  which 
never  in  themselves  can  be  innocent,  and  therefore  the  very  confederation  to 
do  them  makes  the  confederation  corrupt,  and  the  only  question.  In  a  cue  of 
this  description,  to  be  left  to  the  jury,  is  whether  there  was  a  oonfedemtioD 
to  effect  the  result  by  unlawful  means;  the  court  neceuaiify  being  the  judge 
as  to  whether  the  meaos  were  lawful  or  nnlawful. 

In  the  case  at  bar,  we  Qnd  that  the  defendants  were  Indicted  for  a  conspir- 
acy to  procure  a  divorce  by  unlawful  means.  The  learned  judge,  in  his 
charge  to  the  jury,  gave  the  deQnition  of  a  "conspiracy,"  as  contained  in  the 
Pen^  Code,  as  follows ;  "  If  two  or  more  persoos  conspire  either  to  falsely  in- 
stitute or  miiintain  an  action,  or  to  commit  an  act  Injurious  to  the  pablie 
health,  to  public  morals,  or  to  trade  or  commerce,  or  for  the  perversion  or 
obstrnction  of  Justice,  or  of  tbe  administration  of  the  law,  each  of  them  ii 
guilty  of  a  misdemeanor.  **  The  court  then  calUed  theattentlon  of  the  jury  to 
uie  fact  that  there  are  two  kinds  of  conspiracy, — one  a  conspiracy  to  do  an  nn- 
lawful act,  unlawful  in  Itself,  even  If  the  most  righteous  means  are  resorted 
to;  and,  second,  a  conspiracy  to  perform  a  lawful  act  by  unlawful  means,— 
and  the  jury  were  Instructed  that  a  combination  for  tbt  aocompUsbment  of 
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nnlawfal  aota  by  lawftil  means,  or  lawful  acts  "by  nnlawf  ul  means,  each  con- 
stituted a  oonapliacy.  The  attention  of  the  Jury  was  then  called  to  the  far- 
ther tact  that  a  eonspirai^  requires  two  or  more  persons  to  be  hiTolTed  In  it, 
and  that  there  are  many  acts,  which  may  be  performed  by  one  man  with  Im- 
punity, which  two  or  more  persons  together  ennnot  perform  with  Impnnity, 
aod  that  it  is  the  essence  of  the  conspiracy  doctrine  that  there  should  be  a 
oombtnation  of  two  or  more;  and,  unless  the  jury  coald  find  a  combination 
between  each  of  these  defendants  with  some  other  peraon  to  procure  this  de- 
fault by  unlawful  ineans«  thwe  must  be  an  acquittal.  And  in  various  parts 
of  the  charge  the  atCentiou  of  the  jury  Is  specially  called  to  the  fact  thut.  If 
the  acts  which  were  testitted  to  were  done  by  any  of  these  individuals  with- 
out conspiring  with  the  cthw  defendants  or  anybody  else,  they  were  not 
guilty.  The  evidence  upon  the  part  of  Meeks  shows,  and  this  Is  the  founda- 
tion of  the  jodge'B  charge  In  reference  to  this  matter,  that  this  decree  which 
the  oo«rt  pronounced  to  be  a  fraudulent  decree  was  obtained  substantiany 
under  the  f oUowJog  drmnnstanoes,  and  upon  the  following  papers :  A.  snm- 
mons  wid  comi^int  had  been  served  upon  tlie  defendant  James  A.  Flack  In 
a  divorce  prooeedi^,  and  no  answer  had  been  put  in.  An  application  had 
been  made  for  an  order  of  reference,  which  had  been  granted.  Certain  pro- 
ceedings, the  Irregularities  in  which  it  Is  not  neeessaiy  to  mention,  were  had 
before  the  referee  named  in  the  order,  and  who  made  his  report.  The  ref- 
eree* Mr.  Meeks,  presented  anch  report,  with  a  propowd  decree  to  the  judge 
of  the  court  in  which  the  acUon  bad  been  brought,  and  the  judge  objected  to 
the  entering  of  that  decree,  whereupon  Meeks,  by  direc^on  of  the  judge,  as 
be  claims,  took  alt  the  papers,  destroyed  the  or^nal  summons,  snbetltated  a 
new  one,  antedated,  saw  Wright  put  bis  name  to  It  as  plaintiff's  attorney, 
and  prepared  an  affidavit  of  regularity,  which  Wright  swore  to.  The  previ- 
ons  attorney's  name  was  erased  from  the  complaint,  and  this  was  also  signed 
by  Wrigbt.  Tlte  affidavit  uf  service  of  the  original  summons  and  complaint 
was  atteclied  to  the  new  aammons  and  complaint,  a  new  order  of  reference 
was  prepared,  and  a  proposed  decree;  and  all  these  papers  were  presented  by 
Meeks,  without  any  service  of  the  snmmons,  witliln  a  few  days  after  their 
creation,  to  the  judge  of  the  ooart  in  which  the  proTions  actioa  had  beeu 
commenced,  and  a  decree  of  divorce  procured.  It  appears  from  the  record 
that  it  was  claimed  upon  the  trial  that  these  proceedings  were  irregularities, 
and  it  was  to  meet  this  argument  on  the  part  of  the  defendants  that  the 
learned  judge  charged  the  jury  that  these  were  not  irregularities,  because  the 
court  had  never  aoqulred  jurisdletion,  and  that,  because  there  was  not  a  single 
paper  in  that  record  but  whicli  was  false,  therefore,  as  matter  of  Iaw»  the  de- 
cree was  fraadnlent.  Upon  the  uncontradicted  evidence  given  upon  this 
trial,  the  court  would  have  been  compelled  to  charge  that  this  decree  was 
void.  Thwe  was  no  pretense  that  the  summons  upon  which  it  had  been 
granted  had  ever  been  served.  There  was  no  pretense  that  Wright  had  ever 
been  authorized  to  appear  as  the  plaintiff's  attorney.  There  was  no  pretense 
bat  that  the  affidavit  of  the  service  of  the  summons  and  complaint  was  false, 
as  attached  to  the  summons  and  complaint  upon  which  the  decree  was  granted. 
There  was  no  pretense  but  Uiat  the  affidavit  of  regularity  was  false.  There 
was  no  pretense  but  that  the  report  of  the  referee  was  untrue,  In  that  no  pro- 
ceadinga  were  taken  before  the  referee  subsequent  to  the  order  of  reference 
contained  In  the  judgment  roll.  And  it  Is  clear  ^at  nobody  but  the  court 
could  judge  as  to  whether,  under  these  eiroumstanoes,  the  court  had  ever  ac- 
quired jurisdiction  ando*  the  decree. 

But  it  is  urged  that  because  the  learned  judge  characterized  the  decxee  as 
fraodulent,  and  beoaoM  fraud  is  always  a  mixed  question  ct  law  and  fact, 
tharefore  U  waserrw.  If  Uie  decree  was  void,  why  was  It  void?  Simply 
beoaaseoC  the  fraudulent  nwans  used  in  its  procarement.  Simply  because 
than  was  notaatngte  piqMr  in  the  wbde  roll  which  eonstitated  Uie  jodg- 
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ment  toll,  and  which  preceded  the  deoree.  bnt  was  felie  and  (raadnlent  in 
law.  And,  we  repeat,  who  was  to  Judge  as  to  whether  the  law  had  been 
cheated  and  defrauded  by  the  manner  In  which  this  decree  had  been  ob- 
tained? Was  it  for  the  Jury?  There  was  no  dispute  as  to  these  ftcts. 
Was  it  not.  tben,  for  the  court  to  say  whether  the  law  bad  been  contravened 
in  the  procurement  of  that  decree,  rendering  it  fraudulent  and  t<^?  If  it 
was  void  because  of  fraud,  we  can  see  no  reason  whj  the  court  should  not 
characterize  Its  nottdngness  bj  the  proper  appellation.  The  jurj  was  ex- 
pressly charged  that  even  these  facts  did  not  make  any  of  the  defoidanti 
guilty  of  the  offense  charged  in  the  indictment,  because  the  court  said, 
whether  the  Judgment  and  these  proceedings  were  the  result  of  a  conspiracy 
entered  Into  by  these  defendants  is  the  question  which  the  Jury  most  aolve  tai 
favor  of  the  people,  beyond  a  reasonable  doubt,  before  any  one  of  them  cunld 
be  convi^ed;  and  the  juiy  were  expressly  instructed  that  an  individual  ao- 
eoaed  of  a  crime  Is  entitled  to  have  It  left  to  the  Jury  to  form  thdr  own  con- 
duaion.  upon  the  evidence,  whether  he  tias  or  Itaa  not  committed  the  partii^ 
n^  crime  charged  against  him.  It  clearly  was  a  duty  imposed  npon  tbs 
court  to  instruct  the  jury  as  to  whether  tiie  procedure  which  was  confessed 
to  by  the  defendant  Ueefcs  was  a  perversion  of  the  law.  The  Jury  are  not 
the  Judges  of  both  the  law  and  the  tacts.  It  was  for  the  court  to  charaeteiite 
the  acte  established  as  having  been  done  by  Meeks,  and  It  waa  not  for  Che 
Jnxy  to  determine  whether  they  were  in  accordance  with-  the  statute  or  act; 
and  this  is  all  that  the  court  did  in  declaring  that  this  decree  waa  franduleot 
because  It  was  not  founded  upon  a  single  honest  paper,  the  defendant  Meelu 
having  full  knowledge  thereof.  Thequestlcn  of  ttw  intent  with  wlilch  these 
acts  were  done  had  no  bearing  upon  the  guilt  or  innocence  of  the  defendants, 
under  the  rule  laid  down  in  the  case  of  Feopla  v.  PtnodU  ntpra.  It  is  only 
when  the  act  done  is  innocent  in  itaelf  that  the  intent  with  which  it  is  done 
becomee  materiaL  We  do  not  think,  however,  that  any  one  will  liave  the 
hardihood  to  claim  that  the  manufactureof  false  papers,  and  the  procurement 
of  a  divorce  thereon,  could,  under  these  circumstances,  be  innocent  acts :  and 
ther^ore  the  charge  of  the  court  that  the  doing  of  the  acta,  intending  to  do 
them,  showed  a  criminal  Intent,  Was  clearly  correct,  such  acts  being  mala 
inn.. 

It  is  to  be  9l>served,  however,  that  these  exceptions  have  no  relation  wtiat- 
ever  to  the  guilt  of  the  defendant  James  A.  Flaick.  The  jury  were  instruct- 
ed that  he  was  not  connected  directly  or  indirectly  with  these  fraudulent 
changes  which  took  place  after  Wriglit  was  consulted,  and  that  the  case 
against  him  depended  upon  the  manner  in  whlcti  this  action  was  brought,— 
charging  adultery  with  Susan  F.  Reynolds, — and  upon  the  acts  done  with 
reference  to  the  preparation  of  the  evidence  of  the  witnesees  whose  depositions 
appear  attached  to  the  referee's  report.  And  the  Jury  were  instructed  that 
Meeks  was  not  affected  by  this  consideration,  but  by  what  happened  after  be 
went  to  Wright,  and  that  the  question  of  the  guilt  of  William  L.  Flack  de- 
pended upon  the  consideration  which  the  Jury  gave  to  the  evidence  as  to  bia 
participation  throughout  in  the  divorce  proceedings  which  were  taken.  The 
learned  judge  was  careful  to  distinguish  between  the  parts  which  the  various 
defendants  who  were  then  on  trial  before  him  took  in  the  proceedings,  which 
culminated  in  the  indictments  under  which  they  were  being  tried;  that  there 
was  no  connection  between  the  acts  done  by  Meeks  and  the  defendant  James 
A.  Flack;  that,  if  James  A.  Flack  was  guilty,  hla  crime  had  been  committed 
prior  to  the  time  when  the  fraudulent  acts  of  Meeks  commenced ;  and  that  be 
had  no  connection  whatever  with  those  acts,  and  the  connection  of  the  de- 
fendant William  L.  Flack  with  those  sutuequent  proceedings  depended  upon 
the  weight  which  the  jury  gave  to  the  evidence  produced  before  them.  It 
teems  to  be  clear,  therefore,  that,  in  the  exceptions  to  the  characterization  hy 
the  learned  Judge  of  this  decree  as  fraudulent,  the  defendant  James  A.  Flack 
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hu  no  Interett.  and  that  only  the  defendants  WlUtam  L.  Flack  and  Meeks 
could  pOMibly  be  affected  by  the  charge  of  the  court  in  this  respect,  eren  if 
it  were  erronaouB.  But  we  think  it  tias  been  Olearly  ebown  that  ^bo  oourt 
bad  the  right  to  judge  ae  to  whether  Heeka'  procedure  waa  lawfnl  or  unbiw- 
fol,  and  aa  to  whether  these  proceedings  were  mere  irregularities,  or  frauds 
upon  the  court,  and  that  there  waa  no  question  whatever  for  the  jury  upon 
this  point;  and  it  should  be  borne  in  mind*  in  the  consideration  of  this  ques- 
tion, that  the  oourt  charged  expressly  tiiat,  although  Meeks  waa  guilty  of 
these  unlawful  acts  in  the  procurement  of  this  decree,  if  he  did  It  alone,  he 
was  not  guilty  of  the  offense  charged,  but  that  it  was  necessary  tliat  the  Jury 
ahould  Qnd  that  he  conspired  with  some  other  person  for  the  attainment  of 
tbia  end  by  unlawful  means,  and  thus  was  guilty  of  a  conspiracy  for  the  per- 
Tursion  of  justice  and  of  the  dne  administration  of  the  law.  Again  and 
again  throughout  the  charge  did  the  court  call  the  attention  of  the  jury  to  the 
necessity  of  Bndlng  a  oombinatlOD  between  the  defendants  and  some  other 
person  or  persons  to  do  these  acts  Iwfore  a  conviction  could  follow.  If  it  was 
a  fraud  upon  the  court  to  procure  a  decree  of  divorce  upon  papers  every  one 
of  which  was  stamped  with  confessed  dishones^,  tbeu  the  learned  judge 
would  be  derelict  in  hia  duty  to  the  people  by  chuacterizing  them  otherwiae 
than  he  baa  done.  In  law,  at  least,  fraudulent  means  can  never  calminatein 
honest  results. 

This  brings  ns  to  the  consideration  of  the  claim  that  the  learned  judge 
erred  in  his  commentaries  upon  the  manner  in  which  Heeks  performed  his 
duties  as  a  referee.  We  can  see  no  error  in  the  charge  of  the  court  in  that 
respect.  The  court  was  bound  to  instruct  the  jury  as  to  what  was  the  regu- 
lar method  of  proceeding.  It  Is  urged  that  in  the  charge  tlie  court  assumed 
that  one  of  the  witnesses  told  the  trutii  upon  the  stand,  and  did  not  tell  the 
truth  in  the  deposition  taken  before  Meeks;  that  this  was  an  inference  of 
fact,  und  It  should  not  have  been  charged  that  the  witness  told  tlie  truth  on 
the  stand,  and  that  a  different  state  of  facta  would  have  been  elicited  by 
Me^  if  he  had  conducted  an  examination.  No  such  question  is  raised  by 
the  exception  to  this  portion  of  the  charge,  and  the  attention  of  the  court  was 
not  called,  by  anything  that  was  said,  to  this  particular  language  which  was 
used.  But  we  thiuk  that  the  Interpretation  placed  upon  the  language  by  the 
counsel  for  the  appellant  is  not  correct,  upon  reading  the  paragraph  In  full 
It  waa  established  by  uncontradicted  evidence  that  the  depositions  aa  sworn 
to  before  Meeks  as  referee  did  not  contain  the  truth,  and  it  was  because  of 
this  fact  that  the  court  probably  used  the  language  to  which  attention  is  now 
called.  All  that  was  Intended  to  be  presented  to  the  jury  was  whether  the 
referee,  upon  proper  examination,  would  have  secured  the  facts  as  the  wit- 
ness told  them  upon  the  stand,  which  Is  evidenced  by  the  next  sentence  in 
the  charge:  "If  the  referee  had  elicited  that  fact  by  an  examination  of  the 
witness,"  etc.,  clearly  leaving  tlie  matter  wholly  open.  If  the  attention  of 
the  court  bad  been  called  to  the  use  of  the  word  "truth"  any  properly 
directed  exception,  the  language  would  undoubtedly  have  been  changed,  as 
there  was  no  intention  exhibited  upon  the  part  of  the  court  to  usurp  the 
province  of  the  jury  in  this  respect,  as  the  Jnry  were  again  and  again  in- 
etructed  that  they  were  to  be  the  judges  of  the  facts,  aud  not  the  oonrt,  so 
far  aa  they  depended  upon  the  evidence  of  the  witnesses. 

The  next  error  claimed  is  that  the  court  erred  inlts  charge  that  it  was  noex- 
anae  for  Ueeks  if  he  performed  the  acts  which  be  did  perform  by  the  consent  of 
Jndge  BooKBTAVKB,  or  under  his  direction.  In  support  of  this  proposition,  our 
attention  is  called  to  People  v.  Crounu,  4  N.  Y.  Supp.  266,  where  a  party  was 
indicted  and  convicted  of  maintaining  a  public  nuisance  in  constructing  an  em- 
bankment upon  private  land,  thereby  causing  surface  water  to  flow  upon  the 
public*  high  way.  The  defendant  undertook  to  give  evidence  showing  that  the 
act  done  by  him  was  done  by  the  direction  (^the  commiasionersof  wghwi^a; 
v.iOE.T.KJia6 — 81 
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and  the  court  held  that  it  was  competent  evidence,  basing  their  deeblon  apoD 
the  fact  that,  although  the  Cdinmissioners  of  highway  might  foil  in  Judg- 
ment, the  act,  having  been  done  pursuant  to  thfir  directions,  could  not  be 
punished  crimdnallj.  "We  fail  to  see  the  application  of  this  case  to  the  facts 
established  in  the  case  at  bar.  Judge  Bookstaveb  had  no  right  to  direct 
Meeks  to  commit  nets  which  under  no  circumstances  could  be  other  than 
criminal.  Judge  Bookstavbb  bad  no  power  to  direct  the  commission  of 
forgery  and  perjury  upon  which  to  found  a  decree,  so  as  to  shield  the  party 
following  the  direction  from  the  consequences  of  his  acts.  In  the  case  cited, 
there  was  a  mere  errtnr  of  Judgment  on  the  part  of  the  commissioner  of  high- 
ways. He  had  a  right  to  direct  the  act  to  be  done,  provided  It  was  done  with- 
out public  Injury;  and  therefore  the  defendant  In  the  case  cited,  if  acting 
under  such  authoiity,  did  not  act  unlawfully,  and  hence  his  action  would  dm 
come  within  the  tenm  ot  the  Penal  Code.  But  Judge  Booestavbb,  if  he 
did  so  direct,  had  no  power  to  direct  the  commission  of  acts  which  would  re- 
sult in  the  perpetration  of  a  fraud  upon  the  court.  It  Is  to  be  borne  in  mind, 
as  the  learned  judge  charged  the  Jury,  that  the  Judge  is  not  the  court;  that 
he  Is  the  mere  servant  and  administrator  of  the  law,  and  that  the  Judges  are 
the  servants  of  the  people  to  perform  their  duties  in  accordance  with  the  law; 
and  that  a  judge  is  utterly  without  jurisdictiou  to  direct  the  performance  of 
acts  which  must  necessarily  result  in  the  perpetration  of  a  fraud  upon  the 
court,  and  render  absolutely  void  all  action  had  thereon.  Such  a  case  is  not 
the  case  of  an  error  of  judgment.    It  is  a  case  of  the  perveftlon  of  Judgment. 

The  only  other  exception  which  appears  upon  the  counsel's  brief  Is  one 
which  Is  not  argued  at  length,  and  it  is  to  the  effect  that  the  court  erred  in 
denying  a  motion  for  a  new  trial  based  upon  the  intrusion  of  a  World  reporter 
into  the  jury-room  daring  their  deliberations.  It  appearing  in  the  record  of 
this  case,  from  the  affidavits  of  the  Jurors,  that  thdr  judgment  was  in  no  man* 
ner  atTected  by  reason  of  the  intrusion  of  this  man.  without  their  knowl- 
edge, into  the  Jury-room,  it  is  evident  that  the  defendants  have  snstatned  no 
damage,  and  consequently  the  verdict  cannot  be  set  aside  upon  that  ground. 
But  it  is  also  clear  that,  whatever  rights  the  defendants  may  have  had  by 
reason  of  the  happening  of  this  incident,  they  were  waived  by  the  subsequent 
conduct  of  the  defendants  and  their  counsel.  After  they  had  full  knowledge 
of  the  facts,  they  permitted  the  trial  to  go  on,  and  the  jury  to  be  sent  btA 
without  objection,  and  asked  the  court  to  give  instructions  to  the  Jury  on 
their  behalf,  the  refusal  to  give  some  of  which  forms  one  of  the  grounds  upon 
which  this  appeal  is  founded.  Under  such  circumstances  the  def<fndants  chd- 
not  now  be  heard  to  claim  immunity  because  of  this  alleged  irregularity. 
They  had  their  opportunity  to  object  to  the  sending  back  of  this  Jury.  They 
did  not,  and  they  cannot  now  be  allowed  tu  assume  the  position  of  speculating 
upon  the  verdict  of  the  jury.  If  it  was  in  their  favor*  th^y  would  be  dis- 
charged ;  if  against  them,  It  would  be  set  aside. 

An  examination  of  the  whole  case  shows  that  the  learned  Judge  presiding 
at  the  trial  in  no  manner  usurped  the  functions  of  the  jury.  He  repeatedly 
told  the  jury  that  the  guilt  or  innocence  of  the  defendants  was  a  question  ex- 
clusively for  them  to  determine,  and  In  respect  to  which  he  did  not  wish  or 
intend  to  influence  their  judgment.  Where  conceded  acts  were  frauds  npon 
the  court,  because  wholly  unlawful,  he  so  characterized  them,  as  he  was 
bound  to  do;  and  it  was  for  him  alone  so  to  do.  As  has  already  been  said. 
It  is  not  the  province  of  the  Jury  to  determine  whether  an  established  act 
was  lawful  or  unlawful  Such  question  Is  one  of  law,  exclusively  for  the 
court.  There  do  not  appear  to  be  any  errors  which  would  Juatl^  a  reversal 
9t  the  Judgment^  and  it  should  be  affirmed.  All  ooneur. 
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BAasBTT     eU.  V,  LssUK  «l  al. 
[Supreme  Court,  General  Term,  Fiint  Department,  Jttiw  9,  IMOl) 

btSBFLUDBB— Wmctr  Libs. 

A  pnrehaser  rnmngoA  with  s  bank  that  It  iboold  glT*  tlw  MUor  Ito  aeoBptnm 
fortHprloo4tftha  goods,  taking  tbe  parobawr*B  •ooeptanoe  for  the  same  MDOonfc. 
The  bank  failed  before  its  aooeptanoe  to  the  seller  matured,  and  assigned  the  pnr- 
ohaser's  acceptance  to  a  third  person,  who  sued  the  purchaser  on  it:  and  the  seller 
also  brought  suit  for  the  prios  of  the  goods.  Held,  that  iaterpleaaer  against  the 
Mller  Hid  the  holder  of  the  wxMptanee  wonld  not  11^  aa  thaj  did  not  otolm  the  ■una 
deM  ef  th«  puohaaor. 

Appeal  from  circuit  oonrt,  New  Toi^  coantT'. 

Action  by  (George  F.  Baasett  and  others  against  Frank  Z<ealie  and  Alcoek 
ft  Co.  Demurrer  Co  the  bill  was  sustained,  and  {rfaintUb  appeal.  The  opin- 
ion of  the  court  below,  referred  to,  ts  as  follows: 

"The  complaint  alleges  a  sale  of  the  merohandlae  to  ptointtfli,  not  to  the 
American  Exchange.  The  merchandise  was  delivered  to  the  American  Ex- 
change, as  the  agent  of  the  plaintiffs,  under  the  agreement  between  the  par^ 
ties;  and  the  plaintlfTb  were  liable  to  the  sellers  for  the  amoont  due  thereon. 
The  plalnttfFs  were  not  liable  to  the  American  Exchange  xmtii  Uie  American 
Exchange  had  paid  to  Alcoek  is  Co.  the  bill  of  exchange  that  they  bad  accepted 
on  account  of  plalntitEs.  That  bill  of  exchange  not  baring  been  paid,  there 
was  no  conaideratlon  for  the  acceptance  by  the  plaintiffs  of  the  bill  ex- 
change on  the  plalntUCs;  and.  as  between  the  [^ntlffs  and  the  American  Ex- 
change, the  payment  of  that  acceptance  could  not  be  enforeed.  There  i^, 
therefore,  no  liability  to  any  one  except  the  plaintiffs  for  the  merchandise 
purcbaaed;  and  the  liability  of  plaintiffs  to  Alcoek  &  Co.  does  not  at  all  d<K 
pend  upon  the  obligation  to  pay  Frank  Leslie  for  the  acceptance  which  waa 
transferred  to  her.  Nor  is  there  any  liability  to  Alcoek  &  Co.  on  tbe  accept- 
anee  of  the  bill  of  wccbange  drawn  on  plaintiffs.  Plaintiffs'  liability  on  that 
bin  depends  on  tbe  righta  acquired  by  Leslie  on  tbe  transfer  of  the  bill  to  her. 
There  are  not,  therefore,  two  conSlcting  claims  on  the  plaintiffs  for  the  same 
fund  or  debt;  but  the  liability  to  one  is  for  goodftsoU,  and  to  the  otbw  on  an 
acceptance  of  a  bill  of  exchange  whlcb,  as  between  the  drawer  awl  acceptor, 
is  without  consideration,  but  ts  claimed  by  a  tbtrd  party  as  a  bona  flde  trana- 
feree,  before  maturity,  for  value.  If  theall^tlonaot  the  complaint  are  true*' 
plstntiffb  have  a  defense  In  an  action  on  tbe  aec^>tance  In  the  banda  of  tbe 
defendant  Leelie;  but  whether  that  defense  can  be  soatalned  or  not.  the  ifial^ 
tiffs  would  still  be  liable  to  Alcoek  &  Oo.  for  the  goods  purchased  bj  them. 
On  the  complaint,  the  plaintiffs  owe  bnt  one  debt,  and  that  la  to  Aleotdc  ft 
Co. ;  but  there  liability  to  pay  tiiat  debt  is  entirely  independent  lO.  the  llabtlitgr 
to  the  defbndant  Leslie.  The  foundation  tA  the  right  to  maintaia  an  action 
for  an  Interpleader  la  that  Hie  plaintiff  owes  bat  one  nweifle  debtor  obliga- 
tion, and  that  two  or  more  parties  claim  the  payment  m  the  speof  Ao  debt,  or 
tbe  performance  the  oldigatiott.  Here  two  parties  present  two  mtir^ 
dlBtinet  claims  agahut  the  pbttntlfls,  arising  upon  different  lutmnMntB)  ftnd 
baaed  upon  different  obligations  of  the  pbdntifb.  Tbe  platntilb  are  bo^ 
therefore,  entitled  to  any  r^f  in  this  action;  and  the  demurrer  most  be  sus- 
tained with  costs,  with  leare  totbe  plaintiffs  to answor on  payment  of  oosts.* 

Argued  before  Yas  Brttmt,  P.  J.,  and  Bradt  and  Danibls.  JJ. 

aiiovdv  d  Putnamy  (7.  A,  Shouehf,  of  connsel,)  for  appelluti.  #fit 
lerton  4  Jtuehmont  (O.  S.  Rmkmore,  ol  eoonsel,)  for  respondents. 

Van  BBtnfp,  P.  J.  It  is  hardly  neeessavy  to  add  anything  to  the  opinion 
off  Mr.  Jostioe  IiraitAHAif,  who  disposed  of  tbe  case  in  tbe  court  below.  We 
think  tliat  the  error  under  which  the  appellant  labors  Is  tbe  assamption  that 
the  pialntiff  can  only  be  under  one  UatoiHty,  and  that  t^ere  ia  reasonable  doubt 
whetter  sash  HabiU^  Is  to  AJoock  ft  Oo.  or  to  the  dfllMsdaat  Frank  Lesliflb 
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The  theory  apon  which  bills  of  interpleader  mn  be  miUntidiwd  Is  that  (he 
plaintiff  owes  a  debt  of  a  conceded  sum  to  one  of  two  or  more  dalmants,  to 
which  be  cannot  tell;  and,  If  be  owes  tbls  sum  to  one  claimant*  the  other  or 
oUierB  bare,  of  necessity,  noclaim  apon  him.  The  plalatifC  ia  dearly  not  In  this 
dtaation.  Alooek  ft  Go.  claim  apon  a  bill  of  goods  sold.  Frank  Leslie  claims 
upon  an  accepted  draft.  The  plaintiff  may  be  liable  to  Aloodc  &  Go.  for  the 
goods,  and  also  to  Frank  Leslie  apon  the  draft;  the  question  between  the 
plaintiflk  and  Alcock  &  Gow  being  whether  the  latteredd  the  goods  to  the  toe- 
mer,  and  the  queatlon  between  Frank  Leslie  and  the  ^aintifl  !■  vhether 
Fruik  Leslie  holds  this  draft  under  snch  circumstances  as  that  the  plainttlt 
is  liable  upon  it  to  her.  It  may  be  that  under  certain  oontingencles  Uie  plai  n- 
tlfl*  it  liable  to  Aloock  ft  Co.,  may  not  be  liable  td  Frank  Leslie;  but.  as  that 
to  not  necessarily  so,  interpleader  will  not  lie.  The  Judgment  aj^iealed  from 
should  be  affirmed*  with  costs,  with  leave  to  the  plalntilBi  to  amou  upon  p^- 
ment  of  the  costs  of  tlUs  appeal  and  of  the  spedai  term.  All  oonoai, 


Jemxins  t.  Mahopao  Ibon-Obb  Oo. 
(Supreme  Court,  Oeneral  Term,  Firet  Department.  Jnne  6,  IBOOi) 

1.  Hisna  ijn>  SnTura^PMBBcnru.  Iicjtjwbs — Cohtributost  Kbujouiob. 

Id  sd  aotloii  1^  a  miner  against  a  mining  company  for  pOTSonal  Injoitoa,  it  ap- 
peared  that  plalntUt  was  auliUng  his  bou  to  repair  a  stalrwar  beside  the  tmA  oa 
which  the  Uitinff  cars  ran,  and  that  while  staadin^  on  the  track  a  oar  came  np  ud 
struck  him.  Fuintifl  waa  familiar  with  the  movement  of  the  oara,  and  nve  no 
wamiog  to  have  them  stopped  wldle  he  waa  engaged  mi  the  traok  Aeid*  that 
idalntlfl  waa  negligent,  and  eonld  not  reoow. 
%  Sams— Fbllow-Sibtaht. 

The  timber  boss  who  soperintendad  the  repalra,  and  assisted  In  maUiig  them,  was 
plalntiiTs  fellow-servant. 
>.  Bahb— NaeLioiNOB  or  Misna. 

Disputes  between  the  timber  boss  and  the  nndw-gnniBa  boaa,  the  fonnttr*a 
rior,  relatlre  to  the  management  of  the  lifting  oars  while  reuUra  were  being  mads 
in  the  slf^e,  are  inadmisuUe  to  straw  negligenoa  on  part  of  oafMidank 

Exertions  from  dicnit  court*  Kew  York  county. 

Action  by  William  Jenkins*  an  employe*  against  the  Mahopae  Iron-On 
Company  for  personal  Injuries.   Plaintiff  nonsuited*  and  excepts. 

Argued  before  Yah  Bbunt,  F.  J.,  and  Bbadt  and  Daniels*  JJ. 
.  IF.  De  Lano  and  P.  Q.  Bekoraon,  tor  appdlant.    IT.  C.  JZbiftraek  and 
Mfatthew  Uai9t  for  respondent. 

Van  Bbunt*F.  J.  Tlilsactlon  wasbrougbttoreooTerdamuestorpononal 
injuries  sustained  by  the  piaintift,  while  he  was  in  the  emplc^  of  the  defendant* 
in  coDsequenoe  of  its  alleged  negligence.  The  defendant  was  engaged  in  the 
mining  of  iron  ore  at  Itfahopac  Falls,  in  this  state*  and  in  the  customary 
course  of  such  work  used  certain  cars  or  skips*  running  on  an  inclined  rail- 
way from  the  outer  surface  of  the  mine  to  the  iuterlor,  for  the  purpose  of  con* 
veying  ore  from  the  interior  to  the  surface.  The  plaintiff  first  went  to  woric 
in  the  defendant's  mine  in  1882  to  load  iron  and  rock  into  Che  skips,  and  aend 
them  to  the  top.  In  March,  1886,  he  went  into  what  was  called  the  "tim* 
ber  gang, "  whose  duties  were  to  keep  the  slopes,  stairways,  etc.,  in  repair.  At 
the  time  of  the  accident  one  Berryman  was  tlie  boss  timberman.  The  acci- 
dent which  resulted  in  the  injury  oomplained  of  happened  in  one  of  the  slopes 
of  the  mine  over  which  double  tracks  ran,  from  ^  surface  to  the  lowest  part 
of  the  mine,  upon  which  the  cars  or  skips  were  operated.  On  the  sbuth  side 
of  the  slope  there  was  a  stairway  running  to  the  bottom  of  the  mine,  sepa- 
rated from  the  south  track  adja(»nt  tlieroto  by  a  hand-rail.  This  stairway 
waa  for  the  protection  and  ssie^  of  the  employes  in  going  down  to.  and 
ascrading  from,  the  mine.  The  skips  were  lowered  and  hoisted  by  steam  and 
macbineiy  in  the  engtne.room,  on  the  surfaock  by  means  <tf  a  win  rope  run- 
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nlng  oTw  s  drum  In  the  eni^ft-room.  The  Aipe  were  hoisted  and  lowered 
signals  given  by  the  bellman  stationed  In  the  slope,  (dtlioDgb  these  signals 
ooald  be  given  at  any  place  in  the  slope.  On  Uie  morning  of  tb»  accident  the 
plaintiff  went  down  the  stairway  of  the  tispB  with  Berry  man.  Upon  their 
way  down  they  saw  an  upright  of  the  hand-rail  of  the  stairs  out  of  plaice.  The 
plaintlit  was  sent  b^  Berry  man  to  the  surface  to  get  a  piece  of  scantling.  He 
went  and  got  it  and  retained.  Benyman  ont  off  its  proper  lengtb,  and  told 
plaintiff  to  get  over  npon  the  track,  and  bold  np  that  end  while  be  nailed  it. 
The  platnUff  got  over  the  rail,  and  upon  the  indde  of  the  traok.  He  testifled 
that  be  knew  the  sUp  was  below  bim,  from  the  position  of  the  rope,  and  also 
that  the  Alp  was  not  running;  that  the  rope  was  still,  otberwiM  be  would 
not  have  gone  there;  and  that  he  knew,  when  be  stepped  on  the  tradk  for  the 
pupose  of  doing  the  work,  that  bis  safety  depended  upon  the  skips  not  start- 
ing—not running  np — while  he  was  there,  and  that  he  was  only  safe  so  long 
■B  the  skip  did  not  move.  He  further  testified  that  unless  he  had  supposed 
that  ttie  bellman  bad  been  notified  not  to  start  the  skip  be  would  not  have 
gone  there.  White  be  was  standing  there  the  skip  came  up,  struck  the  plain- 
tifl,  and  he  was  Injured;  and  for  these  injuries  this  a^on  was  brought. 
Upon  the  trial  the  eonit  dismissed  the  complaint,  and  radered  the  eixoeptioDS 
thereto  to  be  heard  In  the  fiiat  Instance  at  the  general  term. 

We  see  no  reason  for  Interfering  wttb  the  conclusion  at  which  the  learned 
jostice  has  arrived.  It  is  clear,  orom  the  tMtimony  of  the  plaintiff,  that  be 
was  fully  aware  oi  the  danger  which  he  ran  In  getting  Into  this  position  with- 
out taking  some  precautions  against  the  starting  of  the  skip,  or  watching  for 
its  coming.  It  appears  further,  from  the  uncontndh^ed  evidence  In  the 
case,  that  r^talra  of  this  kind  had  been  wscustomed  to  be  made  between  skips; 
and  this  accounts  for  the  fact  that  the  plaintiff  took  no  means  forthe  stopping 
of  the  skip  during  the  making  of  these  repairs.  He  assumed  that  he  would 
have  time  before  the  skip  came  up  to  complete  his  work,  and  ttierefore  kept 
no  watch  for  the  coming  of  the  skip,  which,  by  the  moving  of  the  caUe  by 
which  it  was  drawn  up  past  the  plaintiff,  was  easily  ascertainable.  It  is  true, 
the  plaintiff  testifies  that  he  would  not  have  gone  into  this  position  liad  he 
not  supposed  that  bis  fellow-laborer  bad  given  directions  for  the  stopidng  of 
the  skip.  But  the  evidence  shows  that  work  of  this  description  was  accus- 
tomed to  be  done  between  skips;  and  that  Is  the  reason  why  plaintiff  took  no 
steps  to  notify  the  engineer,  when  he  passed  the  engine-house  to  get  the  scant- 
ling, that  they  were  going  to  do  this  work  upon  the  slope,  and  that  the  skip 
must  not  be  started  until  It  was  completed.  Even  if  the  view  claimed  upon 
the  part  of  the  plaintiff,  that  he  supposed  that  Berryman,  his  co-laborer,  had 
given  the  signal  not  to  start  the  skip,  be  taken,  yet  the  happening  of  the  acci- 
dent was  the  result  of  the  carelessness  of  Berryman,  his  co-labmer;  and  the 
defendant,  under  Um  drcumotancee,  would  not  be  responsible. 

It  is  claimed,  however,  that  Berryman  was  not  a  co-laborer  of  the  plaintiff, 
but  bis  boss,  whose  commands  he  was  bound  to  obey.  It  is  undoubtedly  true 
that  Berryman  bad  the  direction  of  this  work;  but  he  was  not  a  superintend- 
ent»  bnt  was  a  man  wbo  did  the  work  itself,— regulating  the  manner  in  which 
It  was  to  be  done,  to  be  sure,  but  was  not  in  any  respect  the  alter  ego  of  the 
defendant.  It  appears  from  the  way  in  which  the  work  was  iMing  done  at 
the  time  of  the  accident  that  this  man  Berryman  was  a  fellow-servant.  It 
was  Berryman  who  was  doing  the  work,  and  it  was  the  plaintiff  w  ho  was  assist- 
Sng  bim;  and  they  in  no  way  occupied  independent  relations.  These  two  men 
formed  the  gang  which  was  doing  this  work,  and  then^ore  the  relattone  of 
fellow-servants  plainly  existed  between  tbem.  We  fail  to  see,  therefore,  how 
the  plaintiff  can  recover,  because  the  evidence  showed  that  the  plaintiff  had 
been  guilty  of  contributory  negligence,  in  the^rst  place;  and,  ateondly,  th^ 
if  it  was  negligence  that  caused  the  accident,  it  was  the  negligence  of  Berry- 
man, bis  feUow-aerTant. 
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Our  Attention  is  caJled  to  an  exception  to  tlie  exclusion  of  eTidenoe.'  It  ap< 
peared  that  one  Case  was  the  superintendent  of  the  mtne,  and  one  Lewald 
was  the  under-gronnd  hoes,  who  was  the  superior  at  Berryman.  Botii  garo 
Instructions  to  Berzyman  as  to  the  work  to  be  done;  and  Berryman  hariag 
testified  that  the  instructions  that  he  had  as  to  the  doing  of  the  woA  were 
that  it  should  be  done  between  skips,  and  that  he  had  never  stopped  the  akip. 
He  was  tlien  asked  the  question:  "Did  or  did  not  70U  and  Lewald  otct  have 
any  quarrel  in  regard  to  tho  skip  matter?  Anttoer.  Yes,  sir;  manj  a  time. 
Q.  What  were  the  occasion  of  these  tronblesf "  This  qnesUon  was  objected 
to*  and  the  objecUon  austafned*  and  an  exeepUon  taken.  It  fs  claimed  that 
ttiis  was  error,  as  the  evidence  might  have  shed  light  on  the  alleged  neglect  of 
the  deffsndant  to  properly  guard  the  plaintiff  in  the  prosecDtlon  of  his  word. 
We  do  not  see  that  the  disturbances  between  Berryman  and  Lewald  eoaM 
have  had  any  aneh  resvltB.  The  plaintiff  was  p«feetly  fadilllar  wttli  Um 
wortdngof  the  mine,  and  the  manner  in  which  the  work  was  required  to  be 
done.  He  knew  tSie  dangers;  and.  If  he  accepted  tbe  employment  knowing 
the  dangers,  he  took  tbe  nak';  and  simply  because  Benyman  was  of  tlie  opin- 
ion that  the  work  should  be  done  In  a  cUfferent  way,  whioh  was  all  that  Us 
evidence  wonid  tend  to  establidi,  It  In  no  way  rrileved  the  plaintUT  tsom  Ids 
own  negligence  in  not  looking  ont  for  the  skip,  when  be  knew  that  ha  had 
placed  himself  In  a  position  tif  danger.  Upon  tbe  whole  oaae.  theteioreh  we 
do  not  see  any  reason  to  disturb  the  nding  of  the  eoart  beluw,  and  tbe  exee^ 
titms  must  be  overruled,  the  motion  for  a  new  Ufal  denied,  and  ^gment  <m> 
dered  for  Vba  defendant,  with  costs.  All  concur* 


Cabpenteb  0.  Cabpenteb  ^  aL 

(Snvnme  Court,  General  Tern,  Second  Department.  May  lA,  1810.) 

awomq  PHfOBfuan-JinMivrrAVu  Comuop— HmBurs  avd  Wm. 

DeCendaDt,1ieiiiff  la  need  of  12,000  to  oanplete  a  parohase  made  by  him,  anaei 
that,  If  plolntiS.  us  wife,  would  join  him  In  a  mortgage  for  that  1100011*  n  We 
farmof  BSaores,  wblcb  the  h»d  refused  to  do,  he  would  oonvey  toher  lOaena  af 
tbe  taod,  laolndiDg  the  bulldiags,  which  Mrt  wss  wuttti  WtfiOO.  HOd,  that 
ifreemoDt  was  inequitable,  attd  would  not  be  ooforoed. 

Appeal  from  special  term,  Queens  county. 

Action  by  aarah  F.  Carpenter  against  William  T.  Oarpenter,  tiw  respoilaiit. 
and  Ann  Angusta  Carpenter.  Plaintiff  and  respondentare  hnshaadiud  wlfe^ 
and  prior  to  August,  1866.  they  resided  at  Qlen  Gove,  in  Qoeens  ooua^»  tbe  r»> 
spondent  then  being  engi^^  in  the  ocenpatlon  of  farming  upon  tibe  premiaea 
whidi  are  the  subject  of  the  action,  b^ng  a  farm  of  62  aoreo,  with  a  dwelling- 
house  and  outrbuitdings  thereon.  In  that  month  th^came  to  live  In  tbe  city 
of  Brooklyn,  where  the  appellant  set  up  a  board!  ng-boase  with  tbe  oonsent  ttf 
the  respondeut.  In  tbe  summer  of  1888  respondent  pnr^aaed  a  livery  atabia 
and  business  for  S2,500.  He  paid  91,000  at  the  time  of  making  tbe  contract, 
and  agreed  to  pay  the  remainder  (91,500)  on  the  22d  day  of  August.  Not 
having  this  latter  sum  at  his  dispoeai,  It  was  arranged  between  plaintiff  and 
her  husband,  the  respondent,  that  he  should  borrow  the  sum  of  $2,000  upon  hia 
bond  to  be  secured  by  his  mortgage  upon  the  farm  at  Glen  Cove.  Plaintiff 
applied  to  several  persons  for  the  loan,  among  others  to  Qeorge  W.  EHStman, 
Esq.,  of  the  flrni  of  Garretson  &  Eastman,  of  the  city  of  New  Yotk,  who 
agreed  to  undertake  to  famish  the  money  as  soon  as  the  question  of  tbe  se- 
curity could  be  submitted  to  his  client.  Meanwhile,  »b  the  time  for  oooaple^ 
ing  the  purchase  of  the  livery  stable  was  near  at  hand,  and  the  loan  by  Mr. 
Eastman's  client  was  delayed,  plaintiff  applied  to  Mr.  William  F.  Bedmond. 
of  Madison,  N.  J.,  at  his  office  in  New  York  city,  for  assistance  in  tbe  emer- 
gency,  and  he  agreed  to  loan  to  the  respondent  the  sum  of  •2,000  temporarily 
until  tbe  permanent  loan  could  be  completed,   naintifl  oalled  again  upoa 
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Mr.  Eaatman,  and  aaranged  with  him  Cor  the  inreparaHon  ot  the  necessary  pa- 
pen.  Sbe  told  blm  that  there  was  considerable  urgency  about  the  matter; 
that  unless  the  moD^y  was  obt&lned  within  8  or  10  days  her  husband  would 
lose  the  chance  to  buy  the  liTery  stable.   Flaintlfl  told  Ur.  Eastman  that 
her  husband  was  to  convey  to  her  a  portion  of  the  farm  at  Qlen  Cove,  be- 
ing 10.49  acres  thereof,  with  the  dwelling-house  and  other  Improvements 
thereon*  at  the  s^me  time  that  the  mortgage  waa  to  be  made.  The  20th  of 
August  was  fixed  upon  for  the  execution  of  the  papers  at  Mr.  Eastman's  ofBce* 
Mr.  Eastman  misapprdiended  the  plaintiff's  instructions,  and  prepared  a  deed 
of  the  whole  farm  of  52  acres  to  her  from  respondent,  and  a  mortgage  tor 
t2,000  thereon  to  be  executed  by  plaintiff  to  Mr.  Bedmond.   On  the  Zlst  Au- 
gust plaintiff,  ber  husband,  and  Mr.  lledmoud  met  at  Mr.  Eastman's  offlce, 
that  being  the  firat  occasion  when  respoudent  saw  Mr.  Eastman.  It  then  be- 
came apparent  that  the  deed  and  mortgage  had  been  erroneously  pregued, 
and  the  closing  of  the  nutter  was  postponed  nntil  the  ftrilowing  day.  when 
the  same  pftrties  again  appeared,  and»  Mr.  Eastman  not  liaving  been  able  to 
prepare  the  deed  ci  the  10.49  acre  portion  of  the  farm  for  the  lack  of  data 
from  whiob  to  make  the  description,  it  was  agreed  that  the  bond  and  mort- 
gage to  Mr.  Bedmond  ahoald  be  executed,  and  the  mattw  of  the  deed  of  the 
10^  acres  should  stand  over  until  the  final  dosing  of  the  permnnent  loan. 
The  OHHrtgage  which  bad' been  prepared  was  thereupon  execnted  by  tiie  le- 
•pondent  and  plaintiff  to  Mr.  Bedmond  for  92.000.  It  having  been  originally 
drawn  for  execution  by  plaintiff  Sarah  F.  Oarpenter,  as  owner,  the  original 
draft  was  before  execntltm  altered  from  her  name  to  that  of  William  F.  Car* 
penter.  the  respondent,  and  amount  of  loan  was  paid  over.  Ou  August  23d. 
plaintiff  and  respondent  came  to  Mr.  Eastman's  office;  he  being  then  ready  to 
close  the  permanent  loan.  He  had  prepared  a  new  bond  and  mortgage  to  a 
Mr.  Van  Gott,  and  a  deed  for  the  10.49  aeree,  with  the  buildings  thereon,  to 
be  fficeeuted  by  the  respoudent  to  plaintiff.  The  respondent  refused  to  exe- 
«ttte  this  deed,  and  plsdntlff  ref  usM  to  sign  the  mortgage.   This  deed  of  the 
10.49  acres  was  never  executed;  nor  waa  the  original  deed  of  the  whole  farm, 
whieb  had  been  in  the  first  instance  prepared  by  mistake.   Subsequently  Mr. 
Redmond  received  from  the  respondent  ftl.OOO  on  account  of  the  principal  of 
the  mortgage  made  to  him,  and  releaseil  the  10.49  acres  from  the  lien  thereof. 
The  mortgage  to  Mr.  Redmond  contained  tbe  following  words  in  the  body 
thereof,  following  immediately  after  the  descriptive  words  of  the  boundaries 
of  the  mortgage  premises:  "And  being  a  part  of  the  same  premises  devised 
to  William  T.  Carpenter,  aforesaid,  by  the  will  of  his  father.  William  C.  Car- 
penter, and  being  also  the  same  premises  convened  to  the  said  Sarah  F.  Gar- 
psnter  by  the  said  William  T.  Carpenter  by  deed  dated  August  20, 1888." 
Plaintiff  asked  Judgment  that  she  be  adjudged  to  be  the  owner  <^  the  whole 
farm  of  52  acres,  or  of  tbe  10.^  acre  part  thereof.   That  respondent  and  his 
mother  and  oo>defendant,  Ann  Augusta  Carpenter,  deliver  up  the  deed  re- 
ferred to  in  the  mortgage  to  Redmond,  (sbe  having  alleged  its  execntUm  in 
tect,  and  that  respondent's  mother  was  possessed  of  It  and  withheld  It  from 
the  an>ellant,)  offering,  if  tbe  court  deemed  It  equitable  to  reconvey  to  the  re- 
spondent that  part  of  the  farm  other  than  tbe  10.49  acres,  or  that  the  respond- 
«Dt  execute  to  her  a  deed  of  the  10.49  acres,  and  for  such  other  equitable  and 
just  relief  as  to  the  court  should  seem  meet.  The  trial  court  dismissed  thecom- 
|>Iaint  upon  the  merits  as  to  defendant  Ann  Augusta  Carpenter,  and  from  the 
jndgment  entered  In  her  favor  plaintiff  does  not  now  appeal. 

Tbe  opinion  delivered  at  special  term  was  as  follows:  "Oollen,  J.  If  this 
«ction  be  considered,  as  claimed  by  plaintiff's  counsel,  as  one  to  obtain  pos- 
session of  a  title-decHl,  it  must  fail,  because  the  evidence  conclusively  shows 
that  no  deed  from  defendant  to  plaintiff  waa  ever  executed  or  delivered.  If 
it  is  to  be  considered  aa  an  action  tor  specific  peiformance,  equity  should  not 
decree  the  execution  of  the  contract  to  convey,  for  the  alleged  contract  was 
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equitable.  The  sole  consideration  of  the  contract  whs  the  executioii  by  the 
plulotlfl  of  a  mortgage  for  92,000  by  which  she  subjected  her  dower  rifrht  to 
the  lien  of  such  mortgnge.  Her  Inchoate  right  to  dower  could  not  exceed  in 
value  a  few  hundred  dollars.  For  this  she  claims  she  was  to  receive  a  con- 
veyance of  lands  worth  67,000.  The  husband  required  the  money,  and  the 
plaintiff  took  advantage  of  his  necessities  to  extort  the  promise  to  convey. 
Such  an  agreement  should  not  be  enforced,  especially  as  tbe  defendant  otrezs 
to  pay  off  tlie  mortgage,  which  will  restore  the  plaintiff  to  her  original  posi- 
tion. The  plaintiff  should  be  relegated  to  her  action  at  law.  It  tbe  recital 
in  the  mortgage  concludes  tbe  parties,  and  estops  defendant  from  denying  a 
conveyance  to  the  plaintiff,  then  the  plaintiff  has  no  necessity  for  a  resort  to 
equity,  but  must  establish  her  title  by  an  action  in  ejectment.  Judgment  for 
d^endant,  without  costs."  Judgment  was  entered  accordingly,  and  plainUfl 
appeals. 

Argued  before  Babnabd,  F.  J.,  and  Dtkhan  and  Pbatt,  JJ. 
Wray  dt  PiUhury,  (Arthur  B.  Robertson  and  L,  A.  Wray^  of  counsel,)  for 
sppellant.   /oAn  Oak^t  {Garret  /.  GarreteoTi,  of  oounsel,)  for  respondent. 

FbatT(  J.  The  deolston  of  this  case  at  spedal  tenn  was  placed  npim  the 
gxounAt^-Ftntt  Uiat  it  would  be  inequitable  to  grant  tt»  rell^  denuuided; 
and,  teeondt  thai  If  tbe  ledtal  In  the  mortgage  estopped  the  defendant  tnm 
denying  a  convctyanoe  to  the  plaintiff,  her  proper  remedy  was  an  aeUon  at  law 
In  ejectment.  The  Arst  ground  was  sufficient  to  warrant  tbe  Judgment,  and 
it  was  amply  supported  by  the  evidence  in  the  cue.  The  offer  of  deftadant 
upon  the  trial  to  pay  off  the  mortgage  evinced  a  desire  to  restore  plaintiff  to 
ber  original  position,  and  was  all  that  plaint  oonld  properly  claim  In  any 
event, upon  the  facts  proved.  It  is  unnecessarytocommentnpon  tlie  proposi- 
tions and  authorities  contained  In  the  elaborate  brief  of  the  affiant.  We 
have  examined  the  exceptions,  and  And  none  sofflclent  to  warrant  reversing 
the  judgment.  We  think,  however,  it  would  be  equitable  to  hold  the  defend- 
ant to  his  offer  to  pay  off  the  mortgage,  and  thus  reinstate  the  plaintiff  to  her 
dower  right,  and  the  judgment  la  affirmed  upon  snob  offer  being  oKeeatad 
within  a  reasonable  time,  without  costs.   All  concur. 


Man  et  al.  v.  Elkihs  «I  dL 
(Supreme  Cowt,  Oenerol  Temu  Second  Department  Hay  IS,  180OL) 

lb)BTei.OU— LlBII~RlOHTB  OF  JUNIOB  IfOBTQAOKBS. 

In  an  action  for  forecloBore,  it  appeared  that  the  mortgage  waa  originally  giraD 
to  seottre  one  H.  acalnat  loeaea,  paat  and  future,  in  certain  stock  tnnawMtoaa,  and 
that  afterwards  pialntlfl  loaned  money  to  the  mortaagor,  who  prooured  Irom  H. 
an  assignment  of  the  mortgage  to  plaintiff,  field,  uat  the  mortgage  omild  not  be 
enforced  aa  ag^nst  a  aeooad  mortgage  executed  before  the  asaigninent  to  jdalntiit, 
□Dless  something  waa  due  to  EL  under  the  transaotloiis  wblidi  the  flnt  auwigace 
waa  given  to  seonre 

Appeal  from  special  term.  Kings  county. 

Action  by  Aitfon  P.  Man  and  William  Man,  as  trustees,  etc.,  against  Mary 
C.  Elkins  and  Georgiana  Elklns  individually,  and  as  administratrices  irith 
the  will  annexed  of  George  B.  Elklns,  deceased;  Fanny  Elkins,  Ida  Elkioa. 
Ambrose  Snow,  Ann  S.  Young,  William  H.  Young,  and  Charles  E.  Bc^ert, 
as  surviving  executors  of  the  will  of  John  S.  Young,  decessed;  and  Ora^ 
Wallte,  Edward  J.  O'Flynn,  and  William  M.  Bvarts,— to  foreclose  a  mort- 
gage. 

Plaintiffs  are  the  assignees  of  a  bond  made  by  George  B.  Elklns  to  Walter 
T.  Hatch,  May  4,  1869,  and  also  of  a  mortgage  accompanying  the  same,  cov- 
ering property  in  the  city  of  Brooklyn.  These  papers  are  In  the  usual  form, 
and  purport  to  be  an  obligation  for  $7,600.  Tlwy  were  not,  however,  given 
for  any  debt  of  Elklns,  but  purely  as  collateral  security  to  aecnre  the  firm  of 
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W.  T.  Hatch  &  Son,  bankers,  agiUnst  loss  in  certain  stock  transacUonB,  past 
and  fatore,  between  that  firm  and  one  W.  W.  Badger,  and  were  made  In 

Eursuance  ot  a  written  agreement  whereby  Elblns  agreed  to  execute  the  said 
ond  and  mortgage  for  that  purpose  in  Badger's  behalf.  At  the  time  the 
bond  and  mortgage  were  delivered,  there  was  do  money  temsaotlon  whatever 
between  Elkbu  and  Hatch  &  Son,  and  they  were  given  entlrtiy  in  fulfillment 
of  the  written  agreement.  Hatch  undertook  to  foredosoi  and  recovered  judg- 
ment, which  was,  however,  reversed  by  the  coart  of  appeals.  The  case  la 
reported  in  66  N.  T.  490.  These  defendants  are  the  personal  reivesentaUTaa 
of  Jdha  S.  Young,  to  whom  Elklns  gave  a  second  mortoage  for  $6,000  upon 
a  portion  of  the  same  premises,  dated  June  1, 1874.  In  Angus^  1884,  the 
pUnUfiR  loaned  Elklns  about  $1,900,  and  |U  security  therafor  BIklns  pro- 
enrsd  Hatidi  to  assign  the  bond  ajid  mturtgage  in  iidt,  and  also  pioeured 
Us  daughter  to  execute  a  mortgage  upon  proper^  owned  by  her.  FlaintillEs 
bad  no  actual  knowledge  of  me  -eircamstanoes  under  which  ihe  bond  and 
mortgage  in  salt  were  ^vm,  but  both  bore  marks  of  having  been  used  as 
exhlmts  in  li^itlon.  On  the  trial,  plaintiffs  proved  the  bond  and  mortgage, 
and  rested.  These  defendants  ttien  proved  by  Walter  T.  Hatch  the  dreum- 
stuices  under  which  ttaay  were  given  as  security  for  stock  transaetlonB  of 
Badger.  Flaintiib  gave  no  evidence  to  the  eontraiy.  and  made  no  proof 
vhatovar  oi  any  debt  from  Badger  to  Hatch,  or  of  any  drcnmatances  show- 
ing any  rights  in  Hatch  &  Son  to  realize  upon  the  seeuritiy  deposited  by  El- 
klns. fHieae  defendants  requested  the  oourt  to  find  that  they  were  enuOed 
to  judgment  by  reason  of  plainttfh  having  fidled  to  prove  that  any  amount 
was  due  to  Hateh  at  the  time  of  the  assignment  to  plainttfls.  The  court  re- 
fused so  to  find,  and  defendants  appeal. 
Argued  before  Babhasd,  P.  J.,  and  Btkxah  and  Pbatt,  JJ. 
Bichard  Ingraham,  {Seward  Bpragm  and  Frad.  litgraham,  d  eoun- 
•el,)  for  appellants.  Hmrjf     Man*  for  respondents. 

Pratt,  J.  The  production  of  the  bond  and  mortgage  made  out  a  prima 
facU  case  of  Indebtedness  thereon  to  the  amount  of  97,600  and  interest, 
which,  1^  the  ooncession  <tf  platntifls,  was  reduced  to  •1.641.   The  subs^ 

2nent  evidence  showed  that  the  mor^^e  was  not  given  tat  a  fixed  sum,  but 
>  Indemnify  the  mortgi^iees  agwnst  an  uncertain  amount  of  losses.  The 
losses  for  which  the  bond  and  mortgage  are  an  available  security  are  not 
shown  by  any  testimony  that  is  competent  against  the  second  mortgagee. 
The  language  of  Elklns  at  the  time  the  Sl,600  was  advanced  might  be  suOB- 
denttoahowit  a  valid  security  as  against  bim  for  that  amount.  Bat  the 
second  mortgage  was  in  existence,  and  no  admission  of  Elklns  could  affect 
it  It  might  be  that  no  losses  bad  occurred,  or  that  they  had  been  paid. 
H  so,  a  loan  to  Elklns  and  an  assignment  by  Hatch  oould  not  revive  the 
mortgage  against  the  second  mortgagee.  The  judgment  must  be  reversed, 
and  a  new  trial  granted,  with  coats  to  tbe  appdlant  to  abldo  tbe  event  AD 
omcur. 


MioHBL  «.  Halhezuer  et  ah 
(Supreme  Court.  QtnenA  Tvrm,  Second  DexKyrtment.  Maj  la,  IBM.) 

fc*-OW  AMD  COUimnt-CLA.™— COWTRAOT  TO  SSU.  LaXD. 

Id  an  action  for  partition  of  land  porohaaed  br  dofendants  and  oonveyed  to  idaia- 
Utt  and  defendant  jointly,  nndsr  an  agreement  between  tbem  that  pluntlfl  uunild 
pay  a  certain  part  of  Uie  parobaae  money  and  make  certain  improrementa,  an  an- 
Bwer  which  alleges  tbat  pMntSit  entered  into  the  oontraot  f  randnlent^,  as  a  mere 
deviea  to  obtain  the  half  Interest  In  the  land,  and  that  he  never  panonned  and 
never  Intanded  to  perform  his  part  of  the  oontnot,  states  a  good  oovntor^talB. 

A^wal  txom  ipedal  term,  Kings  county. 
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Action  by  Leopold  MicLel  against  Max  Halhelmer,  Esther  Halheimer,  and 
Bachel  Michel  for  a  partition  of  lands  in  Brooklyn,  upon  an  ailegaUon  that 
plaintiff  and  defendant  Max  Halheimer  were  tenants  in  common  in  equal 
shares.  The  d^ense  was  that  in  May,  1887,  the  appellant  was  the  equitable 
owner  of  the  lands  under  a  contract  for  their  purchase  at  the  price  of  $9,000. 
whereas  they  were  worth  AlltOOO,  and  the  plaintifT  applied  to  the  appellantto 
be  admitted  to  a  half  interest  in  the  purchase.  Thereupon  Hiilheimer  and 
Michel,  after  negotiations,  entered  Into  a  written  agreement  which  provided 
that  the  title  should  be  taken  in  the  names  of  both,  and  that  Michel  sbould 
pHy  tlie  remainder  of  the  purchase  money  to  the  grantors,  and  should  advance 
all  the  money  necessary  to  improve  the  land  by  the  erection  of  seven  or  more 
three-story  tenement  houses,  which  should  be  sold  after  their  completion,  and 
out  of  the  proceeds  both  parties  were  to  be  repaid  their  advances  and  the 
profits  equ^y  divided.  The  erection  of  the  houses  was  to  be  began  within 
six  months  after  the  sewer  was  laid  in  the  street,  and  Halheimer  was  not  to 
be  required  to  lay  out  any  money  in  connection  with  the  enterprise.  The 
deeds  were  taken  In  the  names  of  Michel  and  Halheimer,  punuant  to  this 
contract.  Michel  failed  to  pay  all  the  purchase  money  as  he  bad  agreed,  and 
Halheimer  paid  half  of  it.  The  plaintiff  never  performed  any  put  of  this 
agreement,  and  did  not  advance  any  money  to  improve  the  property,  nor  in 
any  way  provide  for  the  erection  of  the  houses  as  agreed,  although  the  aewer 
was  laid  in  the  street  In  August,  1888.  The  contract  for  the  purchase  was  a 
valuable  one,  because  the  price  at  which  the  lots  were  to  be  purchased  was 
about  $5,000  below  their  value,  and  the  only  consideration  for  plaintiff's  ad- 
mission into  a  half  ownership  in  the  purchase  was  bis  agreement  to  furnish 
money  to  buy  and  build.  The  answer  alleges  that  the  plaintiff  entered  into 
the  contract  fraudulently,  as  a  mere  device  to  obtain  the  half  interest  in  the 
lands,  and  folly  Intending  never  to  perform  the  stipulations  on  his  part,  and 
he  afterwards  willfully  broke  all  the  stipulations  which  he  had  made,  and  never 
performed  any  part  of  bis  contract.  Also  that  there  is  no  adequate  rem- 
edy at  law  for  the  breach  of  the  agreement,  because  the  damages  are  indefinite. 
After  the  breach  of  the  contract  and  the  discovery  by  the  defendant  Halbelmer 
of  plnintiff*s  dishonesty,  defendant  rescinded  the  agreement  admitting  the 
plaintiff  to  a  half  interest  In  the  lands,  and  offered  to  restore  the  plaintiff  to 
the  situation  be  was  in  before  entering  into  the  agreement,  and  thereupon  de- 
manded a  conveyance  of  the  half  interest  the  plaintifl  had  procured,  which 
was  refused,  and  upon  this  the  defendant  demanded  such  reconveyance  as  re- 
lief in  thlB  action.  The  court  decided  that  the  facts  alleged  by  defendant 
Halheimer  did  not  entitle  him  to  any  nlUH,  and  directed  a  veidiot  for  the 
plaintiff,  and  defendant  appeals. 

Argued  before  Baanabd,  F.  J.,  and  Dykman  and  Pratt,  JJ. 

Charles  J.  Patteraorh  for  appellant.   Ira  Leo  Bamberger,  for  respondent. 

Pratt,  J.  We  think  that  a  valid  counter-claim  is  set  up  in  the  answer, 
and  that  defendant  should  have  been  allowed  to  introduce  bis  proofs.  If  it 
be  that,  as  a  general  rule,  a  failure  to  perform  an  agreement  upon  which 
land  is  conveyed  will  not  afford  ground  to  rescind  the  conveyance,  an  ex- 
ception to  that  rule  must  arise  when  the  remedy  at  law  for  the  breach  of  the 
agreement  would  not  give  adequate  relief.  In  the  case  at  bar  the  contract 
for  the  improvement  of  the  land  is  not  sufficiently  specific  to  enable  a  court  to 
decree  performance.  Kor  could  the  injured  party  prove  damages  with  ad*> 
qoate  precision.  No  one  can  tell  exactly  what  profits  defendant  would  have 
made  had  plaintiff  carried  out  the  contract  with  entire  good  folth.  Perhaps 
no  profits  would  have  been  realized,  butdefendant  was  entitled  to  the  chance. 
Eor  that  suppoted  advantage  he  was  willing  to  yield  certain  rie^ts  to  tho 
plaintiff.  Now  that  tiie  oonslderation  is  withheld  on  which  those  righta  were 
given,  defendant  should  be  reinstated  In  hia  title,  on  such  terms  as  shall  be 
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|«it.  To  hold  otherwise  would  bold  out  a  bounty  to  bad  faith.  Judgment  re- 
T«iMd,  and  new  trial,  wttbeoiti  to  defflndant  to  abide  thaevant.  AUoon- 


In  n  HODGHAS'S  ESTATB. 

iSupmm  CottrU  Ctancrat  Term,  XMrd  Drpartmem.  Ibar  M,  ISQOi) 

1.  SsBouTOBs  AXD  AiiMiimTUTOBs— SflTTuimn  Axn  AooommKo. 

A  will  provided  that  910,000  Bhoold  be  held  br  the  execator*  tintfl  tba  denth  of 
Angeline  H.  Gobi),  and  then  paid  to  Frederiok  D.  Cobb,  If  be  BunrlTed  her,  snd  ar- 
rived at  81  jeuv,— If  not,  to  tail  into  the  realdne,— and  that  the  other  l^aolea 
ahonld  be  pud  wun  the  eatate  was  Teady  for  MtUement.  and  that.  If  there  waa  not 
Oiioogfa  to  pajy  the  legaotea  la  fall,  they  ahonld  abate  eqoaUy.  Hield,  the  estate  conU 
BOt  be  settled  nntU  the  happening  of  uie  oontingeooiea  determining  the  di^oaitioa 
at  the  ClbOOO,  and  llmitaubn  did  not  begin  to  run  be<ora  that  time  against  tb»  no- 
thort^  of  the  surrogate  to  wrder  an  aoooontlng. 

IL  Sun— CoxstajDATioR  or  Aonon 

Where  three  separate  petitions  were  filed,  requiring  dUTerent  sorvlrfng  execu- 
tors, and  ezeoators  of  deceased  executors,  to  file  aocounts,  and  that  all  persons  In- 
tereeted  should  be  oltad  to  attend  a  final  settlement  of  the  estate,  an  orara*  reqniz^- 
Invain  executor  to  aooount  will  not  be  rerersed  because  the  sorrointe  heard  all  the 
prooeedlngs  together,  wban  no  orU  reanlt  is  shown;  and,  wtiere  the  rights  of  all 
MTsona  were  proteetad,  it  waa  ImoMtarial  whether  the  ptooeedlnga  wore  oonsOli- 
oatad,  and  a  «n^  ordw  rnada^  cw  wore  sapoTatelT  antttuo,  and  sapanrta  orders 
tared. 

IL  Bum— AOOOUHTUIO. 

Coda  Civil  Froa  W.  Y.  |  SOOO,  aatterlsaa  a  surviving  exeoetor,  who  ia  also  por- 
•onall7  interested  la  the  estate,  to  oite  the  exeontore  of  a  deoeaaed  exemtor  to  ao- 
eonnt. 

A  fliifn  Bimianna  TirraTTrmiT 

la  the  hearing  upon  an^  ottatlon,  an  inTentosy  signed  fey  the  deoaaead  eaedutar 
waa  properiy  aunnted  In  evidettoe  against  Ua  exemtor. 

Appeal  from  aurrogate's  conrt,  Albany  county. 

Froceedings  to  require  an  accounting  br  the  survlTinR  flzeentorSf  and  tba 
axecntota  of  daoeaeed  ezeontoia.  oC  tba  win  oC  Fzaderla  D.  Hbdgman*  da- 
ceased. 

Argaed  before  Lbabhkd,  F.  J.,  and  Landon  and  Matbak,  J  J. 
C.  S.  Stwgut  for  nppeUants.    Lyman  H.  Northrup,  for  reapoDdmit 
Bodgmao.  CJiarlm  8.  FooU,  for  zeapondent  Yataa. 

Xmaxsed,  F.  J.  This  is  an  ^peal  txom  that  part  of  a  aurrogato'a  order 
which  requited  Aaabel  B.  Wing,  as  executor  of  PhiUnder  G.  Hitchcock,  to 
tender  an  aooount  of  the  proceedings  of  said  Hitchcock  as  executor  of  Freder- 
Mc  J>.  Hodgman,  deceased.  Xjetters  teetamentary  on  the  will  of  Hodgman 
were  issued  February  13, 1874,  to  Mary  £.  Hodgman,  (now  Maty  E.  Yates,) 
Alfred  C  Hodgman,  Philander  C.  Hltclwock,  aad  James  Gheesmao.  Cbees- 
man  died  April  26, 18ti2,  and  letters  testamentitry  on  his  will  were  issued  to 
James  H.  and  Olive  Cheesman.  Philander  C.  Hitchcock  died  August  27, 
1888,  and  letters  testamentary  on  his  will  were  Issued  to  Asabel  B.  Wing, 
Deoember  12, 1888.  Alfred  C.  Hodgman  and  Maty  E.  Yates  survive.  July 
24,  1889,  Alfred  C.  Hodgman  filed  a  petition  that  Mrs.  Yates,  aurvlTlog  ex- 
eeutrix.  Wing  aa  executor  of  Hitchcock.  James  H.  and  OUve  Cheesman,  ex- 
ecutor and  executrix  of  CbeeBman,  deceased,  render  an  account  of  tlie  pro> 
eeedings  of  said  Mrs.  Yates  and  of  Cheesman,  deceased,  and  Hitchcock,  de- 
ceased, as  executors  of  Hodgman,  deceased.  On  the  return-day,  Mrs.  Yatee 
Iliad  a  petition  that  Alfred  C.  Hodgman,  executor,  be  cited  to  account.  Sub- 
aequently,  abe  filed  a  farther  petition  setting  forth  the  persons  interested  in 
the  estate  of  Hodgman,  deceased,  and  praying  tliat  Cheesman  and  Cheesman, 
•xeeutor  and  executrix  of  Cheesman,  deceased,  and  Wing,  executor  of  Hitch- 
cock, deeeaaedf  be  cited  to  render  their  aocounts,  and  that  all  persons  intor- 
■ated  be'citad  to  attend  a  final  settlement.  Wii^,  executor,  objected  that  the 
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surrogate  had  no  Jurisdiction  to  entertain  the  aeoHinting  as  prayed  for  in  the 
petition  of  Hodgman  and  In  that  ol  Mis.  Tates.  He  also  pot  in  an  answer 
setting  up,  among  other  things,  the  itatate  of  limitations.  Cheesman  and 
Gheesnuui,  executor  and  executrix,  also  put  in  an  answw  setting  op  that 
statute  and  other  matters.  On  the  hearfngthe  surrogate  ordered  that,  tosave 
labor  and  costs,  the  proceedings  be  heard  together  as  one  consolidated  pro- 
ceeding, to  which  wing  excepted.  The  proceedings  then  went  on,  and  tes- 
timony was  taken;  and  in  conclusion  the  surrogate  ordered  ttwt  Mrs.  Tates 
be  pennitted  to  settle  her  account  as  executrix;  that  Hodgman  settle  bis  ao- 
oount  as  executor;  tliat  the  Cheesmans,  executor  imd  executrix,  settle  the  ac- 
count of.  their  testator  as  executor;  and  that  Wing,  executor,  render  and 
settle  the  account  of  his  testator  as  executor  of  Hodgman,  deceased.  It  is 
from  this  last  part  tliat  Wing,  executor,  appeals. 

We  see  no  objection  to  the  practice  of  the  surrogate  in  hearing  these  mat- 
ters together.  The  case  sbowsthat  on  September  11, 1889,  when  Mrs.  Tates' 
petition  was  filed,  an  order  was  made  that  the  proceedings  be  consolidated. 
No  appeal  from  that  order  appears.  When  a  hearing  was  bad,  Becember  10, 
1889,  the  surrogate  directed  that  the  proceedings  **be  heard  together  as  one 
eonsolidated  proceeding. "  It  is  hardi  j  necessaxy  to  Inquire  whether  a  formal 
consolidation  could  be  made.  It  would  be  proper  enough,  unless  some  otU 
should  be  shown,  to  hear  these  matters  together.  And  whether  the  proceed- 
ings should  be  separately  entitled,  orwhether  separate  ordersshonldbedrawn, 
cannot,  we  tUnk,  be  veiy  material,  as  long  as  the  rights  of  the  parUes  are 
protected. 

Section  2606,  as  amended.  (Laws  1884,  c.  899.)  authorized  Alfred  0.  Hodg- 
man, either  as  surviTlng  executor  or  as  a  person  interested  in  the  estate,  twth 
of  which  the  petition  showed  him  to  be.  to  cite  Wing,  executor,  to  account. 
Clark  V.  ^ord,  I  Abb.  Dec.  359,  cited  by  appellant,  was  decided  under  the 
Bevised  Statutes.  Whether  the  surrogate,  on  the  accounting,  could  decree 
payment  of  tbe  legacy  owing  to  Alfred  C.  Hodgman,  is  a  question  not  before 
us.  The  appellant  urges  that  Hodgman,  as  legatee,  could  cite  Mrs.  Tateo, 
but  could  not  as  executor.  However  that  may  be,  Mrs.  Yates  does  not  ap- 
peal, and  it  is  not  for  Wing  to  take  this  objection.  The  only  question  for  tUm 
is  whether  he,  as  executor,  ought  to  account.  The  appellant  further  objects 
that  there  is  no  authority  for  a  general  eitation  of  persons  interested,  and  that 
he  Is  liable  to  be  called  to  account  by  successive  petitioners.  Crati^brd  t. 
Craip/ordt  5  Dem.  Sur.  87.  Whether  this  be  so  or  not.  it  can  do  no  harm  to 
this  appellant  that  persons  interested  in  the  Hodgman  estate  were  cited  on 
the  petition  of  Mrs.  Yates.  If  those  parties  were  properly  before  the  court, 
this  accounting  by  Wing  may  preclude  them  from  citing  him  again.  If  they 
were  not,  we  see  no  harm  to  him. 

It  1b  objected  that  the  inventory  was  improperly  admitted  in  evidence.  It 
was  signeid  by  the  deceased  executor.  Hitchcock,  and  was  therefore  evidence 
against  him,  and  against  his  executor.  Some  other  objections  to  evidence  are 
ta^en.  But  we  do  not  see  that  It  is  material  to  discuss  them.  Nothing  is 
decided  against  appellant  by  the  order  except  that  he  render  an  account. 
Now,  all  that  is  needed  to  entitle  tbe  petitioner  to  this  is  to  show  that  Hitch- 
cock was  one  of  tbe  executors  of  Hodgman,  that  he  has  died,  and  that  Wing 
is  his  executor.   About  these  facts  there  is  do  dispute. 

The  important  question  Is  whether  the  proceeding  is  barred  by  the  statute  of 
limitations.  The  case  of  Butter  v.  Jofmson^  111  N.  Y.  204,  18  N.  E.  Bep. 
543,  is  important  on  this  point;  and  it  is  desirable  to  understand  what  was 
there  decided,  and  the  grounds  of  the  decision.  At  page  213  tbe  court  speaks 
of  several  remedies  of  a  legatee, — one  to  a  decree  for  payment  of  the  legacy, 
another  to  have  an  accounting.  At  page  217  it  seems  to  be  held  that  the 
cause  of  action  for  a  legacy,  and  the  other  proceedings  for  the  recovery  of  a 
legacy,  are  barred  by  the  six-year  limitation.   Thus  the  same  view  is  taken 
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In  this  respect  which  was  held  In  Rf  Van  Dyke,  44  Hun,  at  S97.  viz.,  that  an 
mctl(m  to  reoorer  a  legacy  was-  one  to  enforce  an  obligation, — a  Uabllitj  not 
arising  on  a  seated  instrument,  (Code,  §  882,  subd.  1,) — which  Is*  In  snbstance, 
the  provision  ot  the  Bevised  Statutes.  See  cases  cited  in  Re  Van  Dyke,  5 
I>eni.  Sur.  SSL  It  does  not  seem  to  have  been  cooaidered  in  either  of  those 
cases  that  wills  are  often  executed  under  seal,  (the  one  In  question  was  ap- 
parently bo;)  and,  though  a  seal  is  not  necessary,  yet  in  Dewinelle  r.  Sdey* 
102  N.  T.  42S,  7  K.  E.  Bep.  ^2,  where  a  co-partnership  contract  was  under 
seal,  although  a  seal  was  not  necessary,  the  court  held  that  an  action  on  an 
agreement  therein  was  not  barred  ootll  20  years.  Similarly,  Long  v.  Btaffordt 
108  N.  Y.  274,  8  "S.  £.  Bep.  £22.  See,  however,  Loder  v.  HalJUtld^  71  N.T. 
at  104,  and  Society  r.  Hebard,  61  Barb.  652.  The  case  of  Butler  v.  Johnton 
was  an  action  to  restrain  an  executrix  from  selling  real  estate  to  pay  debts 
and  legacies,  and  hence  the  inquiry  whether  the  legacies  were  not  barred  by 
the  six-years  limit.  In  regard  to  the  limit  on  an  accounting,  we  do  not  see 
that  any  reference  has  been  made  to  the  language  of  section  2786,  Code  GlvU 
Froc.,  that  the  surrogate  may  at  any  time  make  an  order  requiring  the  ae- 
counting  party  to  miake  and  file  his  account,  or  to  the  language  of  section 
2724,  that  the  surn^ate  may  from  time  to  time  compel  a  Judlcifd  settlement. 
But  we  do  not  propose  to  discuss  the  matters  thus  su^^sted.  Even  under 
the  Code  of  Civil  Procedure,  It  could  not  be  claimed  that  the  statute  of  limit- 
ations begins  to  run  until  the  right  to  relief  action,  spedal  proceeding,  or 
otherwise,  accrues.   Section  414. 

Now,  If  we  look  at  the  will  in  this  case,  we  and  that  810,000  are  to  be  held 
till  the  death  of  Angeline  M.  Cobb,  and  then  to  be  paid  to  Frederick  D.  Cobb, 
if  he  survives  her,  and  arrive  at  21  years;  if  not,  to  fall  Into  the  residuum. 
She  is  living.  Furthermore,  the  legacies  to  the  wife  of  the  deceased  Hodg- 
man  are  to  be  paid  as  soon  as  convenient,  but  the  other  legacies  are  to  be 
paid  when  the  estate  is  ready  for  a  settlement;  then,  If  there  Is  not  enough  to 
j>ay  the  l^Hciea  in  full,  they  are  to  abate  equally,  Xow,  could  it  be  said  that 
the  estate  was  ready  for  a  settlement,  so  that  a  legatee  could  have  sued?  Tl^e 
failure  to  account  seems  to  indicate  that  It  is  not  ready  yet.  And  can  there 
be  a  settlement,  within  the  meaning  of  that  clause,  until  it  shall  be  deter- 
mined whether  the  810,000  go  to  Frederick  D.  Cobb,  or  fall  into  the  residuum  ? 
Nothing  is  found  as  to  his  age.  We  do  n(rt  mean  that  a  partial  settlement 
could  not  have  been  made,  and  some  part  of  the  legacies  paid.  But  it  could 
not  be  determined  to  whom  these  810,000  were  to  be  paid  until  the  death  of 
Mrs.  Cobb,  or  perhaps  until  Frederick  D.  arrived  at  21  years.  It  appears  by 
the  Ondlngs  that  some  of  the  pecuniary  legacies  have  been  paid,  and  as  to 
others  nothing  Is  found,  and,  i^ter  the  payment  of  these  legacies,  there  Is  a 
bequest  of  the  residue  to  certain  parties.  Assuming,  however,  the  argument 
of  the  appellant,  that  the  six  years  within  which  the  deceased  executor  could 
have  been  called  to  account,  would  have  expired  August  18,  1881,  we  have 
sectloD  1819  of  the  Code  of  Civil  Procedure  taking  effect  liefore  tliat  date, 
and  declaring  that  the  cause  of  action  is  deemed  to  have  accrued  when  the 
executor*s  account  is  judicially  settled,  and  not  before.  Now,  it  must  be 
noticed  that  in  Butler  r.  /oAnson,  at  page  212,  the  court  recognize  the  effect 
of  section  1819,  and  say  that  the  reasoning  in  that  case  depends  on  the  ques- 
tion whether  the  action  was  barred  before  that  tim&  If  not,  the  court  prac- 
tically admits  the  effect  of  that  section.  We  are  aware  <tf  the  conflicting 
deolsions  of  In  re  Lata,  38  Hun,  618,  and  In  re  Van  Dyke,  above  cited.  Fer- 
baps  it  may  not  be  necessary  to  decide  between  them.  But  we  would  remark 
tiiat  section  414  declares  that  the  rules  of  limitation  of  that  chapter  apply, 
and  are  the  only  rules  applicable,  to  an  action  or  special  proceeding,  elasslng 
the  two  t<»ether.  Section  415  states  when  the  limitation  begins  to  ran,  and 
section  1819  states  when  the  cause  of  action  is  deemed  to  accrue.  Further- 
more, after  judgment  has  been  reoovered  ag^nst  an  executor  for  a  sum  of 
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moner*  execution  cannot  be  issued  without  an  order  of  the  surrogate  (sectloK 
1825,) and  the  proceeding  to  obtain  such  order  seems  necessarilj  to  inTolva 
an  accounting  of  some  £nd»  (section  1826;)  for  it  Is  necessarj  to  show  that 
the  executor  has  assets  above  expenses  and  above  prior  claims,  and  also  what 
is  ptaintifl's  just  proportion  of  such  surplus  of  assets.  It  seems  to  ub  that 
that  proceeding  looks  very  much  like  an  accounting.  But,  in  the  present 
case,  we  consider  it  enough  to  refer  to  what  bus  been  alreadj  said  as  to  the 
time  when  the  legacies  under  this  will  were  pajable.  When  an  executor 
dies,  he  may  be  in  debt  to  the  estate  of  his  testator,  and  he  may  also  be  im 
possession  of  unadministered  assets.  The  unadministered  assets,  U  they 
come  to  the  possession  of  his  executor,  do  not  belong  to  him;  and  the  debt, 
if  any,  owing  by  the  deceased  executor  to  the  estate  of  his  testator,  is  a  claim 
against  the  estate  of  the  deceased  executor.  In  respect  to  each  of  these  mafc- 
ters,  therefore,  the  executor  of  a  deceased  execntor  has  a  right  to  be  hewA; 
and  such  hearing  is  probably  provided  for  by  section  2606.  We  think  the 
order  of  the  snrrogate  should  be  affirmed,  with  $10  eotta  and  piintiiig  dl«- 
bunwments  to  each  respondent   All  ooocur. 

HAxrasB  V.  FOEBO. 
(SuprsiM  Court,  Ctmeral  T«nm  TMrd  DvporMunl.  Msy  M,  IMOL) 

1.  HusBAHD  Aim  Wm— AonoiT  aoaikw  Wm. 

Covertare  la  a  matter  of  defense  obITi  and  adefanlt  jvdgnwnt  against  a  maciial 
woman  as  Indortar  of  snote  is  valid  uongh  the  complalDt  does  not  aver  that  aka 

charged  her  separate  estate. 

I.  JUDOMBNT— WAIvaK. 

On  a  motloa  for  leave  to  lasee  ttseentloii  upon  a  default  Jvdcment  scalaat  a  mar- 
ried woman,  she,  by  leave  of  court,  filed  an  answer,  pleaoiDg  oovertnre,  wfaereap- 
on  plaintiS  was  reqnired  either  to  submit  to  a  dismisMl  or  amend  Us  oomplainu 
He  elected  to  amend,  and  afterwards  ^oeeeuted  the  case  to  JndirmeaL  field,  thai 
this  did  not  eonitlUiM  a  waiver  of  Uw  original  Jndgmeal^  and  U  still  naaiami 
foroe. 

I.  Bzactrnooi^ISBirAiroa— NuiTo  no  Tnto. 

After  the  return  uiuatlafled  of  an  execution  upon  the  new  Indgment,  an  order 
was  made  allowing  plalntUT  to  Issue  exeontlon  npon  the  orlidoal  judgment  aa  of  th*- 
date  of  his  first  motion  thereier.  Held  that,  under  Code  CItU  Troa  1 1877,  eabA 
I,  wUoh  provides  that  after  five  years  axeoutlon  may  Issae  by  leave  of  the  ooars 
it  was  proper  to  allow  snob  axeoailoii.  but  improper  to  grant »  mmo  pro  tumh  wma 
a  new  exeontlon  may  be  issned  as  of  the  present  dateu 

Appnl  from  spedal  terra*  Albany  ooanty. 

Action  ^  John  Hanaee  against  Baehel  0.  Flero.   Defendant  appeals  txom 
an  ofdw  naming  leaTe  to  iasue  an  «ceention  asalnst  bar. 
Argued  before  LBAB2nBD^  P.  J.,  and  I«andon  and  Uaxbau,  JJ. 
John  B,  Fan  BUm,  fbr  appellant    WiUUim  J,  Qroo,  for  reaptmdflnt 

Mathah,  J.  On  the  lltb  day  of  August,  1875,  the  plaintiff  reco-vereA  a 
Jndraient  in  the  supreme  court,  by  defeult,  against  Kachel  C.  Flero,  Bingmaa 
F.  becker,  and  Adeline  Decker,  on  a  note  purporting  to  have  been  made  by 
said  Becker,  and  indorsed  by  the  defendant  Fiero.  At  the  time  of  makin|[ 
and  indonement  of  the  note,  and  entry  of  the  Jndgmwt  thereon,  the  delend- 
ant  Rachel  C  Fiero  was  a  married  woman,  which  fact  was  not  allied  in  ttie 
complaint  Koezecotton  was  Issued  on  the  judgment  within  ftve  yeara  after 
the  entry  thereof.  A  motion  for  leave  to  Inue  execution  was  noticed  for  a 
spedal  term  to  be  held  September  18, 1884*  whkA  motion  was  adjourned  Uam 
time  to  time  until  August  10. 1886,  when  an  order  was  made  granUng  leawa 
to  issne  execution  on  the  judgment  as  of  the  di^  of  September  18.  1884, 
unless  the  defendant  Ftero  should  vltMn  10  days  from  the  service  of  the  <Mr- 
der  serve  a  verifled  answer.  On  the  16th  day  of  August  1885.  this  defend- 
ant served  an  answer  as  required  by  the  ordw,  after  whidi  no  proceedings 
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were  taken  In  the  action  until  the  trial  thereof.  June  21,  1888.  when  the  de- 
fendant Fiero  moved  to  dismiss  the  complaint  as  to  her  on  the  ground  that  It 
did  not  state  a  cause  of  action  against  her  as  a  married  woman,  wherenpon 
the  court  gave  the  plaintiff  hie  election  to  submit  to  a  dismissal  of  the  com- 
plaint, or  amend  the  same  so  as  to  state  a  cause  of  action.  The  plaintiff 
elected  to  amend,  and  the  trial  proceeded,  resulting  In  a  verdict  and  judg- 
ment for  plaintiff  for  the  amonnt  of  the  note,  interest,  and  costs,  wiiich  judg- 
ment was  entered  September  25,  1888.  On  this  judgment  an  execution  was 
issued  against  all  the  defendnnts,  and  returned  wholly  unsatlsflpd.  On  tha 
8tta  day  of  June,  1889,  thereafter,  plaintiff  made  another  motion  for  leave  to 
iasue  execution  on  the  judgment  of  August  II,  1875,  upon  the  above  facta, 
which  was  opposed  by  the  defendant  Flero,  'on  which  an  order  was  made 
ffranting  leave  to  Issue  an  execution  nurie  pro  tunc  as  of  the  date  of  Septem- 
ber 13, 1881.   From  this  order  the  defendant  Fiero  appeals  to  this  court. 

The  appellant  insists  that  the  election  of  the  plaintiff  to  amend  his  com- 
plaint on  the  trial  was,  in  legal  effect,  a  concession  that  the  original  judgment 
was  unauthorized  and  invalid  as  against  the  defendant  Fiero;  tiiat  the  making 
of  such  election  was  a  concession  on  his  part,  in  open  court,  that  the  originu 
complaint  did  not  state  a  cause  of  action  against  the  defendant  Fiero,  and 
that  the  judgment  was  therefore,  as  to  her,  unauthorized ;  and  that  both  par- 
ties, having  acted  upon  that  concession,  followed  by  the  recovery  of  a  new  and 
different  judgment,  and  an  attempted  enforcement  of  the  same  by  the  plain- 
tiff by  execution,  are  concluded.  We  cannot  agree  with  the  appellant  in  his 
contention  that  the  first  judgment,  for  want  of  the  allegation  in  the  com- 
plaint that  she  expressly  charged  her  separate  estate,  was  anautnorized  and 
invalid.  It  was  never  necessary,  in  order  to  recover  against  a  married  wo- 
man, to  allege  in  the  complaint  the  facts  which,  If  controverted,  would  have 
to  be  proved  to  charge  her.  It  is  enough  to  complain  generally  upon  the  con- 
tract or  obligation.  She  may  be  sued  and  declared  against  aa  a  feme  sole,  and 
her  coverture  is  a  matter  of  defense  only.  In  Bmith  v.  Dunning,  which  was 
an  action  upon  a  note  of  a  married  woman,  the  defense  of  coverture  was  set 
up.  In  discussing  that  question  the  court  says:  ''She  was  bound  by  the 
note,  and  could  be  sued  upon  it  as  If  she  were  unmarried.  It  was  wholly 
annecessary  to  allude  in  the  complaint,  in  any  way,  to  her  coverture  or  her 
separate  estate.  Her  coverture  was  matter  of  defense,  to  be  set  ap  if  avail- 
able." Smith  V.  Dunning,  61  N.Y.  251.  To  the  same  effect  is  J7i0r  v.  Stop/at, 
51  K.  Y.  136;  also,  Frecking  v.  BoUand,  58  K.  T.  422. 

The  first  judgment,  therefore,  not  having  been  paid  or  reversed,  must,  for 
the  purposes  of  this  motion,  be  regarded  as  ralid,  unless  the  same  was,  by 
the  acts  of  the  defendant  in  the  prosecution  of  the  action  and  the  recovery  of 
the  second  Judgment,  expressly  waived,  or  merged  in  the  second  recovery. 
The  defendant  Insists  thai  such  was  the  effect  of  the  election  of  the  plaintiff 
to  amend  hia  answer,  and  that  he  cannot  now,  for  that  reason,  enforce  the 
old  judgment  by  execution;  and  several  cases  are  cited  to  show  that  a  party 
by  his  own  act  may  waive  a  right,  and,  after  his  adversary  has  acted  upon 
auch  waiver,  be  cannot  disregard  the  same,  and  assume  and  enforce  for  hli 
own  beneBt  the  right  which  he  has  thus  waived.  But  none  of  the  cases  cited 
hold  that  a  judgment  can  be  thus  waived,  or  that  the  recovery  ot  a  second 
judgment  for  the  same  cause  of  action  is  a  merger  or  extinguishment  of  the 
first.  In  Lansing  v.  ConoeZI,  4  Paige,  519,  it  was  held  that,  when  a  party 
had  appealed  from  the  decision  of  the  commissioners  of  highways  in  laying 
out  a  highway,  if  be  afterwards  participated  in  the  assessment  of  damages  he 
thereby  waived  his  appeal.  In  Brady  v.  Donn^ty,  1  N.  Y.  126,  the  defend- 
ant demurred  to  a  bill  in  equity,  and  the  demurrer  was  overruled  by  the  vice- 
chanc^or,  whereupon  the  defendant  appealed  to  the  court  of  appeals,  but 
pending  auch  appeal  answered  the  bill  upon  its  merits.  It  was  lield  that  hy 
answering  he  had  waived  his  appeal.   In  Sennett  v.  Van  Syekel,  18  N.  x. 
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481,  the  party*  hf  s  jadgmoit,  was  decreed  to  recdve  certi^n  advancement, 
and  be  Indemnified  against  certain  ooTenants,  and  was  then  to  assign  certain 
leases.  Held*  that  he  ooald  not,  after  adopting  the  beneficial  part,  repndiate 
that  which  W)i8  of  benefit  to  the  other  paitj,  but  that  he  had  waived  bis  rig^ht 
to  object  to  Uie  performance  of  the  part  which  operated  to  his  ptejudioe.  In 
Smith  V.  Rathbum,  75  N.  Y.  122,  the  plaintiff  applied  to  the  referee  for  leave 
to  amend  his  complaint,  which  was  granted  npon  condition  that  the  defend- 
ant mlght'demnr  to  the  amended  complaint.  After  amending  his  complaint 
the  plaintiff  objected  that  defendant  had  no  right  to  demur  to  an  amendment 
made  on  the  triaL  Held  that,  having  availed  himself  of  the  conditional  or- 
der, he  was  bound  by  the  condition,  and  had  waived  his  right  to  object.  But 
It  will  be  seen  that  In  none  o£  these  oases  has  a  valid  judgment  been  extin- 
guished by  waiver;  nor  have  we  been  able  to  find  a  case  which  goes  to  that 
length.  Kor  do  we  see  how  on  this  motion  the  judgment  of  Augiuit  11, 1875. 
can  be  held  invalid  or  extinguished.  Ordinarily  a  judgment  of  a  court  of 
record  can  only  be  extinguished  by  payment,  release,  satisfaction  of  record, 
or  lapse  of  20  years.  None  of  these  facts  exist  as  to  this  judgment,  and  the 
court  caooot  on  this  appeal  bold  that  it  has  been  extinguished,  sopetseded  by 
the  latter  judgment,  or  merged  in  it.  It  is  true  ttmt  at  the  time  of  the  mak- 
ing of  the  order  by  Judge  Wbstbbooe,  to  which  effect  is  given  by  the  order 
from  which  ttils  appeal  is  taken;  more  than  10  years  had  elapsed  after  the 
entry  of  the  judgment,  and  the  same  had,  at  the  time  the  order  was  made, 
ceased  to  be  a  lien  on  the  real  estate,  and  an  order  for  the  issuing  of  an  execu- 
tion could  not  revoke  the  lien.  In  cases  where  defaults  are  opened,  it  i>  a 
common  practice  to  allow  the  judgment  already  entered  to  stand  as  security, 
and  the  learned  judge  who  granted  the  order  appealed  from  held  that  effect 
should  be  given  to  the  order  of  Judge  Westbbook. 

It  is  insisted  by  the  defendant  that  the  order  made  by  the  special  term  after 
the  lapse  of  10  years,  although  by  its  terms  nunc  pro  tune  as  of  a  date  prior 
to  that  time.  Is  unjust,  as  its  object  was  to  revive  a  lien  already  extinct.  It 
is  by  no  means  certain  that  order  could  have  any  such  effect,  or  that  Ufa  court 
could,  by  Its  order  actually  made  after  a  judgment  had  ceased  to  be  a  Uen, 
levive  the  same.  That,  in  effect,  would  be  reviving  and  creating  a  lien  barred 
by  a  statute.  There  does  not  seem  to  be  any  limit  of  time  during  the  life 
4tf  a  judgment  within  which  an  execoUon  may  issue,  under  aabdlTision  2  of 
section  1377  oi  the  Code;  and,  without  determining  what  property  of  the 
judgment  debtor  under  it  could  be  taken  upon  execution,  we  Uiink  the  order 
granting  leave  to  issoe  execution  should  be  so  far  modified  aa  to  allow  an 
ezeoutJoa  to  issoe  on  the  original  judgment  as  of  this  date,  bat  not  mme  jtto 
teno. 

Lbabhed,  p.  J.  The  plaintiff  recovered  a  judgment  against  alt  fbiB  de- 
fendants, August  11»  1875.  On  a  subsequent  mcAton  for  leave  to  laaue  exe- 
cution, an  Older  was  made,  August  10,  1885,  granting  such  leave,  naleaa 
said  d^endant  Fiero  should  serve  an  answer  in  10  days.  In  which  case  tbe 
judgment  was  to  stand  as  seourity.  This  order  nve  leave  to  issue  soeh  exe- 
cution, in  case  no  uiawer  was  served,  "as  of  the  datoof  S^tember  18. 188^  ** 
which  was  the  day  'or  which  the  motion  had  been  noticed.  Hie  deitoidant 
Vieto  thereupon  answwed.  Therefore  the  leave  to  issue  execntion  was  prao- 
Uoally  refused,  becanae  It  was  not  granted  if  the  deltandant  Flero  should  an- 
swer. The  oause  went  to  trial  in  June*  1888;  and  on  the  trial  tbe  plaintifl 
amended  his  complaint  by  adding  certain  alle^tions  ahowingthat  the  defend- 
ant Fiero,  a  married  woman,  bad  In  writing  chained  her  separate  {ooperty. 
The  pliUntlff  recovered,  and  entered  Judgment  Septembw  25. 188^  On  this 
judgment  execution  was  Issned,  and  retiuned  nnsatlsfled.  Ttn  phiintifl  thea 
moved,  J une  8, 1889,  for  leave  to  Issne  execntion  on  the  Indgmmt  of  Anguat 
11,  1875.  which  motion  was  opposed.   The  oourt  granted  leave  to  iasue  am- 


Digrtized  by  Google 


'V-  ■ 


Sup.Ctj  roeT-xzPBEBs  PBiMiiNe  co.  v.  codb8£T.  497 

cubion  mine  pro  tune  as  ot  September  13, 1884.  From  this  urder  the  def  end- 
aDt  Flero  appeals. 

The  customary  order,  that  on  <^ning  a  deCanlt  the  judgment  shall  stand 
■8  wcority,  slipplj  rebdns  Uie  judgment  as  a  Uen  upon  any  land  of  the  de- 
fendant.  If  it  extends  the  time  of  the  lien,  under  section  1255,  Code  ClvU 
Proc.,  it  does  not  extend  it  against  purchasers,  creditors,  and  mortgagees  in 
good  faith;,  and  in  this  case  it  could  be.  in  any  event,  an  extension  ofilj  from 
August  10, 1885,  to  Septembtn-  25. 1888,  a  period  of  tlireeyears  and  one  month 
and  a  half.   As  the  lien  of  the  judgment  of  August  11,  1875,  had  nearly  ex- 
pired when  the  order  was  made,  the  lien  of  tliat  judgment,  even  if  extended 
by  the  order,  expired  during  September,  1888.   It  had  ceased  tobeallen  long 
before  the  order  of  June  8,  1889.   Altliough,  therefore,  the  order  made  Au- 
gust 10, 1885,  directed  that  the  judgment  sliould  stand  as  security,  it  could 
not  have  the  effect  to  extend  the  Uen  beyond  the  10  years  ^vided  for  by  the 
Code,  8  1251,  or  the  additional  time  under  section  1255,  above  cited;  and  tha 
pravistoii  in  that  order  that  ezecntion  might  issue  as  of  September  18, 1884^ 
was,  as  we  liave  seen,  entirely  nugatory.   Since  the  defendant  answ«ed»  aa 
she  was  allowed  to  do,  and  therefore  no  privilege  of  issuing  any  execution 
was  granted  by  the  ordw  of  August  10.  1885,  all  that  plaintiff  obtained  was 
that  the  original  judgment  should  stamd  as  security.   Supposing,  then,  the 
original  judgment  does  stand  as  security,  the  plaintiff  nuiy  then  ask  leave  to 
issue  execution  ander  section  1S77;  and  this  may  inoperly  be  granted.  But 
there  la  no  propriety  in  iBsuing  the  execution  nunc  pro  tune,  a  the  plaintiff 
desires  to  levy  on  land  wbicti  the  debtor  has  when  the  execution  is  issued,  the 
mode  la  prescribed  in  section  1252.   If  he  desires  to  revive  the  lien  as  a^nst 
purchasers,  etc.,  that  he  has  no  right  to  do.   To  insert  a  clause  of  nunc  pro 
tune  la  only  to  expose  persons  not  before  the  court  to  the  risk  of  litigation. 
The  plaintiff's  Uen  on  bis  original  judgment  has  expired  long  ago,  and  very 
possibly  rights  of  purchasers  or  creditors  have  arisen.    We  ought  to  do  noth- 
ing  vhich  will  indicate  danger  to  them  where  no  danger  reaUy  exists;  and, 
as  haa  been  ahown  above,  there  is  no  more  reason  for  a  nwie  pro  tune  clause 
taking  the  execution  back  to  August  10,  1885,  than  for  one  taking  it  back  to 
August  11. 1875;  for  the  order  of  August  10. 1885,  in  regard  to  the  execution, 
had  no  effect  in  case  the  defendant  answered,  as  she  did  in  fact.   Very  pos- 
sibly this  nunopro  tune  clause  wiU  not  in  fact  harm  bona  fide  purchasers  and 
creditors.   But  it  may  alarm  them,  aud  perhaps  Induce  them  to  buy  their 
peace,  when  there  is  no  valid  claim  against  them.  It  ought  not  to  be  allowed 
to  serve  any  such  purpose.   The  execution,  without  that  clause.  wiU  give  the 
ph^niifl  aU  he  Isentitied  to.   Order  amended  by  striking  ont  ttwmmcjMV 
tmo  dauaa.  No  coata  to  either  party.  AU  concur. 


FOBT-EXFBESS  PRmTINO  CO.  C.  QoVBSKt. 

(flwprsme  OMtrt,  Qeneral  Terni,  Fifth  Devartment.  June  WK  UNi) 

1.  CoKP<»ATioN— Term  or  DnuforoBS. 

Iawb  H.  T.  1875,  0.  fill,  1 6,  sabd.  8,  requires  that  tbe  by-laws  of  a  oorporatloa 
abaU  prescribe  tbe  term  of  omoe  of  tbe  director*,  wbicb  studi  not  exoeed  one  year. 
The  reoord  of  an  eleotioa  of  tbe  first  directors  of  a  limited  oorporation  OTgwiised 
thereonder.  held  In  Ootober,  1886^  shows  that  tb^  were  to  hold  antU  their  soooaa- 
aora  were  eleoted.  The  by-laws  adopted  at  tbe  same  meeting  prescribed  that  the 
•nnoal  eleotion  of  directors  sboald  be  held  oa  tba  first  M ondiQr  of  January  In  each 
year,  and  tbattbe  term  sboald  be  "one year,  and  until  snob  tlmis  aa  tbelr  snooesson 
are  ofaosen,  but  In  no  oase  to  hold  longer  than  three  months  after  tba  exp^«tlon<rf 
thsjear.*  There  waa  no  election  in  January,  1887.  field,  that  the  dlTeotorselaetad 
iBOefeobar,  1880^  h^ofBoeuntU  at  least  one  year  fftna  their  eleatioB. 

%.  AmAX^Banaw— HuutUHS  Bbbob. 

Zn  aa  action  against  a  director  for  the  debt  of  a  oorporation,  upon  the  snnud 
«f  Winre  to  file  aa  annual  report,  it  waa  not  prejndioial  enor  to  admit  tbe  Jndf^ 
T.lOH.T.B.no.5— 82 
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ment  roll  of  a  Judgment  agaiast  the  corporatioa  lor  the  a$a»  MA,  tor  the  pnrpoM 
only  of  proving  the  costs  Id  that  action,  which  plaintUE  a  right  Ui  Moonr, 

when  the  finding  was  against  suoli  claim. 

Appeal  from  Jodgment  on  report  of  referes. 

Action  by  the  PoetrExpress  Printing  Company  ag&fmt  Stephen  Ooorsey. 
The  judgment  was  In  laTor  of  the  plaintiff,  from  wtiich  defendant  ^^ealed. 
Argued  before  Dwiqht*  F.  J.,  and  Maoombeb  and  Ooblbtt.  JJ. 
tf.  £.  Baehmatit  for  appellant.      A.  Hun,  for  respondeat. 

Dwianr,  P.  J.  The  action  was  against  a  director  of  tbe  Geneva  Mineral 
Springs  Company,  Limited,  to  enforce  tlie  statutory  liability  for  failure  of  ttia 
directors  to  make  and  tile  an  annual  report.  Tbe  corporation  named  became 
folly  organl2ed  on  tbe  14th  day  of  October,  l^G,  under  the  provisions  of 
duipter  811  of  the  Laws  of  1875;  tlie  subscrihers  to  its  capital  stock  baring, 
at  one  step  In  its  organization,  on  the  6th  day  of  tbe  same  month,  elected  Ore 
directors,  of  whom  the  defendant  was  one.  These  directors,  as  shown  by  the 
record  <Kt  thtAr  election,  were  to  hold  their  office  until  their  successors  shoulit 
be  chosen.  Such  subscribers,  as  prescribed  by  the  statute,  (sectiCMi  5,)  at  tlie 
same  time  adopted  by-laws  which  fixed  tbe  time  for  the  annual  meetii^  of 
stockhoIderB,  and  the  election  of  directors,  for  tbe  first  Monday  of  January  in 
each  year.  On  the  11th  day  of  the  same  month  the  directors  elected  officers 
of  the  oorporation,  one  Steele  being  elected  president.  The  directors  h^d  sev- 
eral meetings  in  18S6.  The  notice  required  by  statute  (rf  the  annual  meeting 
of  Btockbolders  for  tbe  first  Monday  of  January,  1887,  was  given;  but  the 
meeting  was  not  held,  and  no  directors  were  ever  chosen  to  sacceed  those 
elected  in  October.  No  annual  report,  as  required  by  the  statute,  was  made 
in  January,  or  at  any  other  time.  From  that  time  the  dlreccors  elected  in 
Ootober  seem  to  have  given  but  little.  If  any,  attention  to  the  business  of  the 
company,  but  permitted  it  to  be  carried  on  by  tbe  president,  in  tbe  corporatft 
name^  during  the  spring  and  summer  of  18B7.  It  was  during  that  time  that 
Steele  contracted  tbe  debt  for  the  recovery  of  which  this  action  was  broagbt. 
The  debt  was  for  the  printing  of  circulars  and  advertisements  of  the  company's 
waters,  ail  of  which  was  don^  and  tbe  correspondence  with  the  plaintiif  was 
carried  on,  in  the  name  of  tbe  company.  For  a  portion  of  the  debt  so  con- 
tracted, Steele  gave  a  note  In  August.  1887,  signed  by  bim  as  president  of  the 
company.  In  the  fall  of  1887  the  plaintiff  commenced  an  action  against  tbe 
oorporation  for  tbe  debt  above  mentioned.  The  answer  admitted  that  the  de- 
fendant therein  was  a  corporation,  as  alleged,  and  the  defendant  herein,  on  tbe 
8th  day  of  November,  verified  that  answer,  stating  in  his  verification  that  he 
was  at  that  time  tlie  treasurer  of  such  corporation;  and  as  late  as  Beoembfr, 
1887,  on  the  trial  of  that  action,  the  defendant  Coursey  testified  as  a  witness 
that  he  was  at  the  outset,  and  was  still,  one  of  its  directors.  So.  too,  on  the 
6th  d«y  of  October,  1887,  the  defendant  as  treasurer,  with  Steele  as  president, 
and  one  Picot  as  secretary,  of  the  Geneva  Mineral  Springs  Company,  Limited, 
executed  in  tbe  name  of  the  corporation  a  chattel  mortgage  on  certain  of  its 
personal  property;  and  Steele  and  tbe  defendant  attached  thereto  a  consent 
signed  by  them,  in  which  they  described  themselvee  as  "stockholders  owning 
at  least  two-thirds  of  the  capital  stock  of  said  oorporation. " 

There  was  no  room  for  question,  upon  the  evidence,  that  this  OOTporatiua 
was  in  existence,  and  tbe  defendant  one  of  its  directors,  during  the  time  when 
the  debt  to  the  plaintiff  was  contracted.  No  stops  had  ever  been  taken  to  dis- 
solve the  corporation,  and  business  was  done  by  its  president  during  all  that 
time  in  tbe  corporate  name.  Tbe  defendant  himself,  as  we  bare  seen,  repeat- 
edly recognized  its  existence  during  that  time,  and  his  relation  to  it  as  its 
treasurer  and  director;  and  as  late  as  December,  1887,  solemnly  verified  both 
those  facts  by  his  oath.  Tbe  statuto  under  which  the  company  was  cnganized 
(Laws  1876,  c  611,  supra)  does  not  preseribe  the  term  of  odioe  of  tbe  dlrett- 
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on  to  be  cbosen  at  the  ttrat  meeting  of  subscrlbeis.  nor  of  those  to  be  chosen 
subsequently,  eotcept  bj  the  reqalranent  (eecUini  6,  aubd.  2)  that  the  by-laws 
to  be  adopted  at  tbe  same  meeting  aball  prescribe  the  term  at  office  of  the  di- 
rectors, wliich  sbaU  not  exceed  one  year.  In  this  case  tbe  directors  chosen  at 
the  meeting  of  subscribers  were,  as  ve  have  seen,  elected  to  hold  their  office 
Q&til  their  successors  wereoliosen.  The  by-laws,  adopted  at  the  same  meet- 
ing, Axed  the  term  of  office  of  directors  at  "one  year,  sad  until  such  time 
as  their  Buccessors  arecbosen,  but  in  uo  case  to  hold  longer  than  three  months 
after  the  expiration  of  the  year."  Tbe  by-laws  also  named  the  flrat Monday 
of  January  as  the  time  for  tbe  annual  meeting  of  stodcholders  and  ttie  election 
(tf  directors;  but  as  that  meeting  was  not  held  in  lti67.  and  no  successors  to 
the  flnt-eleoted  directors  were  even  chosen,  there  can  be  no  doubt  that,  under 
the  provisions  of  the  statute  and  tbe  by*lBWS,  the  first-elected  directors,  of 
whom  tbe  defendant  was  one,  held  tbeir  office  for  at  least,  one  year  from  the 
date  of  their  election.  We  have,  tlierefore,  no  difficulty  in  concluding  that 
tbe  defendant  was  not  only  de  facto  but  de  jure  a  director  of  tbe  corpomtioik 
in  question  at  the  time  of  the  contraction  of  tbe  debt  to  tbe  plaintiff. 

The  debt  was,  we  think,  sufficiently  establisbed  by  competent  evideoceb- 
The  immediate  transaction  was  with  one  Kennedy,  whose  agency  and  author^ 
ity  to  contract  for  the  woric  done  by  tbe  plaintiff  were  repeatedly  recognized, 
and  his  contracts  affirmed,  by  Steele,  as  president  and  manager  of  the  oom- 
pany.  It  was  only  after  several  such  acta  of  recognition  and  affirmance  of 
his  contracts,  snfflcient  to  constitute  a  course  of  dealing  between  tbe.  company 
and  the  plaintiCT,  that  Steele,  for  the  first  time,  questioned  the  authority 
the  agent  to  order  the  particular  worIc  for  wlilch  tliis  action  was  brought. 

There  were  many  exceptions  talien  by  the  defendant  to  rulings  of  the  referee- 
in  tbe  admission  of  evidence,  tbe  most  of  wblcb  seem  not  to  require  particu- 
lar attention.  The  Judgment  roll  in  tbe  action  against  tlie  debtor  corporation 
for  tbe  same  debt  was  received  in  evidence  under  tlie  defendant's  objection* 
in  substance,  that  It  was  no  evidence  of  tbe  debt  against  the  present  defend- 
ant. The  ground  of  tbe  objection  was  tenable.  {Miller  v.  Whiter  50  K.  T. 
137,)  but  the  objection  was  obviated  by  the  fact  that  the  evidence  was  not- 
offered  or  received  for  tbe  purpose  mentioned.  The  purpose  of  the  offer  was 
expressly  limited  to  proof  of  the  c<Mts  awarded  by  that  judgment,  which  the 
plaintiff  claimed  to  recover  in  addition  to  thedebt,  under,  as  it  seems,  the  sup- 
poeed  authority  of  Allen  v.  Clark,  l08  N.  V.  269,  15  X.  E.  Eep.  387.  But 
the  referee  found  against  the  claim  of  tbe  plaintiff  in  this  respect,  and  so  the 
judgment  roll  went  for  nothing  as  evidence  in  tbe  case. 

The  objection  to  evidence  of  the  acts  and  declamtions  of  Steele,  the  presi- 
dent of  tbe  company,  which  constituted  pait  of  the  re«  ge$ta  of  the  transac- 
tions with  tbe  plaintiff,  were  properly  overruled.  If  not  relating  to  the  par^ 
ticular  debt  sued  upon,  they  were  more  or  less  pertinent  upon  the  question  of 
the  authority  of  the  agent,  as  tending  to  show  the  course  of  dealing  between 
tbe  parties.  We  find  no  error  in  the  rulings  or  in  the  findings  and  decision 
of  tfae  referee  which  vitiate  the  judgment.  The  judgment  should  be  afllrnted. 
All  eoncar. 


GTFT  op  BOOHSSTEB  «.  SlHFSOM. 

(Atprtme  Court,  Gmeral  Terns  tijtk  DtapairtmmiA.  3vo»  BO,  U9Q.) 

1.  IfmnevAi.  OoapoiunoHS— OaonrAiTo*— Nms^ffo. 

Under  the  authority  of  UochestAr  City  Chartsr,  1 876,  wbliA  empoweni  the  oon- 
moa  oounoU  to  proriae  by  ordiunoe  for  tbe  flUUig  ni^  dnlnlnff,  and  oieaastog  of 
may  damp,  ftml,  or  nnwholeaome  yards,  slips,  or  oellm,  the  ordlnanoe  of  Oetober 
SB,  188T,  1 4,  provides  that  every  owner  or  occopant  of  ft  stone-qoarry  shall  either 
flMUettesameto  be  filled  Ivvel  with  the  ;roaQd,ortfaewatertherein  to  be  drained, 
and  the  qinany  kvpt  dry.  field,  the  ordin&tio*  was  Intended  f6r  tiie  abatement  of 
aaiawioes  daDgeioas  to  pnbllo  health,  and  doaa  not  apply  to  a  large  pond  wUoh  ba» 
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existed  In  an  abandoned  qnarn  for  more  than  40  yeara.  Is  fed  1^  a  ooplona  apring, 
discharges  Into  a  sewer,  oootams  bass  and  otber  valuable  flab,  and  has  Men  need  as 

an  loe  pond  tor  manr  Tears, 
lb  Bm— Btidbnos. 

The  fact  that  in  sommer  it  sometimes  emits  an  unpleasant  odor,  and  a  sreen  actun 

Stbers  at  the  edze,  that  dead  animals,  such  as  cato  and  AogB,  have  been  taken 
>m  it,  and  that  when  raised  tea  oertsiu  height  the  water  sMks  from  it  into  neigh- 
boring oellars,  does  not,  in  view  of  the  other  (dnnunstaiioea,  make  It  a  nnJaaooe  to 
whtoh  the  ordlnanoe  can  be  applied. 

Appeal  from  oonnty  court,  Monroe  county. 

Action  hf  the  city  of  Itooheater  against  Benjamin  Simpson,  in  the  manici- 
pal  court.  The  judgment  was  for  the  defendant,  which  was  affirmed  by  the 
county  (»urt.   Plaintiff  appealed. 

Argued  before  Dwioht,  F.  J.,  and  OooLBrTt  J. 

A.  B.  Whitet  tor  appellant.  0.  i>.  S'onifth,  tat  respondent. 

SwiGdT,  F.  Ji  The  action  was  to  recover  a  penalty  Imposed  hy  an  ordi- 
nance of  the  city  of  Bochester,  passed  October  25,  lo87,  in  the  following 
terms:  **Sec.  4.  Every  owoer,  occupant,  or  lessee  of  any  stone^uarry,  or 
wemises  heretofore  need  for  quarrying  stone  tharefrom*  within  the  city  of 
Bochester,  shall  cause  the  same  to  be  filled  with  earth,  even  with  the  aurfiwe 
of  the  ground,  before  any  excavations  are  made,  or  shall  cause  the  water 
therein  to  he  drained  Uierefrom,  and  said  quarries  or  excavations  kept  dry, 
and  the  water  prevented  from  aooumulatlog  orstanding  therein,  undera  pen- 
alty of  fifty  dollars  for  ench  offense,  to  be  sued  for  and  recovond  from  the 
owner,  occupant,  or  leasee  Uiereof,  severally  and  respectively."  This  ordi- 
nance was  baaed  upon  the  following  provisions  of  the  statute  which  consti- 
tutea  the  charter  of  the  city  of  Bochester.  **Sec.  276.  The  common  coun- 
cil shall  have  power  to  pass  and  enact  such  l^-Iaws  and  ordinances  as  they 
shall  from  time  to  time  deem  necessary  and  proper,  for  the  filling  ap,  dr^i^ 
ing,  cleansing,  cleaniug,  and  regulating  of  any  grounds,  yards,  slips,  or  cel- 
lars within  the  said  city,  that  sball  be  sunken,  damp,  fouL  incumberied  with 
filth  and  rubbish,  or  unvhoIes(mie." 

It  is  manifest  that  both  of  these  enactments  must  have  reasonable  interpre- 
tation and  reasonable  application,  or  they  are  liable  to  become  the  Instromeuts 
at  oppression,  and  to  violate  the  rights  of  citizens.  The  whole  tenor  of  the 
proTisioQ  of  the  charter  shows  that  it  was  intended  to  provide  for  the  preven- 
tfon  and  abatement  of  nuisances  injurious  to  the  pnUio  health,  and,  among 
other  things,  to  prevent  the  accumulation  of  pools  of  stagnant  and  impure 
water  In  sui^en  places  within  the  city.  Ttie  ordinance  quoted,  resting,  as  It 
does,  wholly  upon  the  authority  of  this  provision  of  the  charter,  must  be  In- 
terpreted by  reference  tliereto.  and  can  have  no  force  or  iq)plic8tion  except 
within  the  lines  and  to  the  Intent  and  purpose  indicated  by  the  statute.  Upon 
the  principles  thus  briefly  stated,  we  are  of  opinion  that  theoase  presented 
this  appeal  does  not  tall  within  the  scope  of  the  ordinance  upon  which  this 
action  is  brought.  It  is  not  a  reasonaUe  Interpretation  of  that  ordinance  that 
it  requires  every  excavation  or  depression  in  ue  surf^  of  lands  vrltbin  the 
city  which  may  at  any  time,  however  remote,  have  been  made  by  the  quarry- 
ing of  Btone,  whatever  its  present  condition  or  use,  to  be  filled  up  evm  witti 
the  surface  of  the  surrounding  lands;  nor  that  it  forbids  that  any  soch  exca- 
vation should  be  utilized  for  an  ornamental  pond,  or  for  a  fish  or  ice  pond,  fed 
and  fllled  from  a  living  source  of  pure  water.  Such  an  application  of  the  or- 
dinance would  violate  the  natural  and  eonstltntional  right  of  the  citizen  to  use 
and  enjoy  his  property  in  his  own  way,  so  long  as  such  use  interferee  with  no 
other  public  or  private  right.  People  v.  Marao,  99  N.  7. 386, 2  X.  £.  Bep.  29; 
In  re  Jaooha,  98  27.  Y.  98.  110.  The  provision  of  the  statute  quoted  was  evi- 
dently made  in  the  interest  of  the  public  health,  and  the  ordinance  haa  no 
sanction  or  authority,  except  as  it  tcmds  to  promote  the  same  general  purpose 
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Sahoook  t.  Bt^aUtt  1  Sheld.  321,  affirmed  56  N.  T.  268;  In  r*  Jaodb$,  rapra, 
112;  P«op7«  T.  Soahester,  44  Hun,  169. 

This  action  was  apparently  brought  upon  the  theory  of  a  literal  oonstmo- 
tfon  at  the  ordinance  in  question.  The  complaint  eontalos  no  allegation  that 
Uie  water  in  the  defendant's  pond  was  either  ttBgnantwlmpure,  nor  that  the 
•xiatenee  of  the  pond  was  In  any  manner  detrimental  to  the  publle  health,  or 
to  public  or  private  comfort  or  convenience.  The  allegation  was  merely  that 
the  land  had  been  formeiiy  used  as  a  stone^nany.  and  that  it  had  been  per- 
mitted to  be  and  remain  flUed,  or  neady  filled*  with  water  for  several  months. 
So.  too,  on  the  trial,  the  complainant  rested  his  case  on  proving  the  above 
facts,  but,  after  a  motion  for  a  aoosnlt.  obtidned  leave,  without  amending  his 
eomplaint,  to  Introduce  further  evidence  for  the  purpose  of  showing  that  the 
pond  was  "a  nuisance  and  unwholesome."  Some  evidence  was  thereupon 
received  tending  to  show  that  in  the  hot  summer  months  an  unpleasant  odor 
aometimes  arises  from  the  pond;  UtBt  there  is  sometimes  a  ** green  Bcum"  on  a 
portion  of  its  snrfaoe  near  Its  edge;  that  the  bodies  ot  dead  animals— cats  and 
dogs — have  bem  taken  from  It;  and  that  when  raised  to  a  certain  height  wa> 
ter  leaches  or  soaks  from  the  pond  into  some  ndghborlng  cellais.  This  evl- 
denee  wn  ot^ected  to,  and  might  properly  have  been  excluded  as  not  within 
the  allegations  of  the  complaint;  but,  upon  the  whole  evidence  in  the  case,  wo 
tUnk  it  was  not  established  that  the  pond  was  within  the  condemnation  ctf 
the  ordinance  In  question,  reasonably  construed.  It  appeared  from  undis- 
puted evidence  that  the  pond  had  existed,  as  sacb,  fOr  upwards  ot  40  years; 
that  It  is  Of  about  2  acres  in  nctent,  and  from  8  to  17  feet  deep;  that  it  is  fed 
!^  a  eopious  living  spring  in  one  corner;  that  ioe  was  cut  from  It  at  least  S4 

J ears  a^;  that  Ihe  plaintiff  has  used  it  for  an  ice  pond  about  19  years,  and 
as  erected  ice-housea  on  Its  bank  for  the  storage  of  ice;  that  it  is  Inhabited 
by  fish  of  vai^ous  kinds,— bass  of  three  pounds  weight  having  been  taken 
from  It;  that  sbout  17  years  ago  the  plaintiff  pumped  out  the  water,  as  far  as 
was  possible,  by  means  of  a  large  steam-pump,  and  enlarged  and  deepened  tlie 
poud  by  taking  out  stone;  that  he  was  obliged  to  run  his  steam-pump  three 
nights  in  the  week  to  keep  the  water  out  snfflcieatly  to  enable  him  to  carry 
on  the  work,  and  that  when  so  emptied  the  water  could  be  seen  pouring,  in 
large  volume,  from  the  spring  above  mentioned.  It  also  appears  that  the 
pond  has  an  outlet  into  the  Qenessee-Street  sewer,  which  carries  off  the  sur- 
plus water  beyond  that  which  escapes  through  fiBsuree  In  the  rock.  There  ia 
no  e^ence  tbut  the  pond  receives  any  considerable  amount  of  surface  water, 
nor  any  drainage  of  an  objectionable  character.  The  minute  v^table  growth, 
often  called  "green  scum,"  at  the  edge  of  the  pond,  and  the  unpleasant  odor 
from  the  water  in  mid-summer,  are  conditions  to  which  all  bcKlies  of  fresh 
water,  not  aerated  by  rapid  motion,  are  subject;  and  the  plaintiff's  pond  Is  not 
to  beoondfflnned  because  mischievous  or  evil  disposed  persons  have  sometimes 
thrown  intolt  thedead  bodlee  of  animals.  Should  the  pond  become  foul  from 
these  or  other  causes,  so  as  to  be  injurious  to  the  health  or  comfort  of  the 
netghborbood,  a  case  would  arise  for  the  application  of  an  ordinance,  based 
upon  the  provisions  of  the  statute,  requiring  it  to  be  cleansed;  and  it  is  prob- 
aUe  that  the  board  of  health  of  Rochester  have  already  ordinances  in  foroe 
adequate  (or  that  purpose.  It  seems  to  ua  clear  that,  upon  the  evidence  be- 
fore ns,  the  ordinance  under  which  this  action  was  brouglit  can  have  no  ap- 
I^cation  to  the  case  except  upon  a  literal  oonatruction  of  its  terms,  not  war- 
ranted bythe  statute  under  which  It  was  framed,  and  which  in  this  case  would 
be  unreasonable,  oppressive,  and  subversive  of  the  rights  of  the  plaintiff.  We 
think  the  jndgmento  of  the  county  court  and  of  the  municipal  court  must  be 
reversed.  Judgment  of  the  ooou^  court  and  of  the  municipal  court  of  Bocb- 
ester  roTereed,  with  oosts  ot  this  appeal  and  in  the  countor  court. 
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Stbtens  VwATERB. 
(Bvpmm  Court,  Qmentl  Ttrm,  FifOk  Department  June  SO.  U80l) 

-▲oooinrr  Statii^— Wut  OoitinTom. 

An  Mwount  ^r«fleatad  by  pUlotUt  aipdnst  tho  ntste  of  •  deoednt  showed  Uutk 
tho  prinolpal  tten  in  It  onginated  m  a  transaotlon  between  pMotiff  and  one  P. 
Tber«  was  erldoioe  that,  wben  the  aooouot  was  presented  to  deoedent,  he  expressed 
mrprlaa  at  the  anuniwt  of  it,  said  that  P.  ought  to  haro  p^d  it,  and  BturB««ted  • 
oouDtar-olatta,  Afterwards  h«  s^  that  b«  would  p«r  tho  aoeooia,  and  ha<n  no 
troubls  about  tt.  Arid  toufltolsot  to  show  an  aooouit  stated  between  plaintiff  and 
-decedent. 

Appeal  from  spwlAl  term^  Monroe  county. 

AoUon  bj  BmoMtt  Stevms  against  Marshall  J.  Ayert.  admlniitrator*  ete. 
Trom  an  order  deojiDg  defendant's  motioo  toeonfino  Um  reportof  a  ntene^ 
and  granting  plalntifl'a  motion  for  a  new  trial,  defendant  appeala. 

Argued  before  Dwiaar,  F.  J.,  and  Maoombbb  and  Cou^BTr*  JJ. 

Sli  Sovit,  for  appellant.  Ji4  M.  Pagi,  tot  respondent. 

DwiovT,  F.  J.  Tbe  olaim  referred  wax  against  the  estate  of  Thomas 
Hallett.  decMeed,  as  upon  an  account  atated  in  bis  life-time.  The  evidence 
In  support  of  it  wai  the  testimony  of  an  attorney,  who  presented  a  statement 
of  the  account  to  Mr,  Hallett  a  month  t>efore  hla  di^ath,  and  who  gave  tbe 
following  version  of  what  took  place:  '*I  think  lie  took  it.  and  looked  at  it. 
and  said  the  aocount  was  larger  than  he  thought  it  waa,  and  said  ttiat  Perry 
ought  to  bare  paid  It.  I  said  that  I  did  not  know  anything  about  tbaU  but 
that  it  was  left  with  me  to  sue  if  not  paid  at  once.  He  said  Emmett  better 
not  sue  itt  as  he  was  eariying  a  watoh  that  belonged  to  him.  I  said  thnt  bad 
nothing  to  do  with  it.  aa  my  instructions  were  to  sue  it.  He  thenaays:  ■  I  will 
see  Emmett.  and  pay  U,  I  will  have  no  trouble  about  It.*  **  This  narratiTe* 
substantially  repeated  on  cnu»-examinatton»  Is  all  the  evidence  io  Uie  case  in 
support  of  tbe  plaintiff's  claim.  We  think  it  falls  short  of  eafcablisbing  an 
account  stated  between  tbe  plaintifl  and  the  deceased.  It  is  essential  to  an 
■account  stated  that  the  party  to  be  charged  should,  either  expreesly  or  im- 
plication, admit  tbe  correctness  of  the  account  as  a  claim  against  him.  In 
this  oase  the  deceased  began  by  expressing  surprise  at  the  amount  of  the  bifl; 
then  declared  that  it  belonged  to  another  person  to  pay  it;  then  suggested  a 
poaaibte  defense  or  counter-claim,  and  ended  by  a  naked  promise  to  pay  to 
■avoid  trouble.  All  this.  It  is  true,  he  might  have  done  If  the  indebtedness 
bad  been  his  own  and  tbe  amount  undoubtedly  correct;  but  what  be  said  was 
no  admission  of  either  of  those  facts,  while  his  promise  to  pay  rath«r  Uian 
have  trouble  Indicated  an  unwiUlngnees  to  concede  that  tbe  account  repre- 
sented a  jnat  debt,  which  be  waa  bound  to  pay.  Moreover,  theacooantas 
rresented  to  tbe  administrator  shows  on  its  face  that  the  principal  item  oiig- 
inated  in  transactions  between  tlie  plaintifl  and  Periy  Hallett,  tiw  person 
mentioned  by  the  deceased  as  the  one  who  ought  to  have  paid  the  aooount. 
7be  item  referred  to  is  as  foUows:  "Sept  1,  1882.  To  amountdueoa  diaao. 
lution  of  partnersbip  between  Ferry  J.  Hallett  and  Emmett  Stevens.  $112.00." 
Tbe  item  is  entire^  nnaxpliUned  by  the  evidence.  There  is  nothing  to  st^ 
gest  a  reason  why  Thomas  Hallett  should  have  been  asked  to  pay  it.  la  or- 
der to  cba^  his  estate  with  its  p^rment  after  his  death,  on  tbe  prlmnplo  of 
an  account  stated,  the  evidence  of  hia  admission  of  Ita  conectoeaa,  as  a 
oharge  against  him,  should  be  clear  and  unequivocal  Of  course,  there  could 
\»  no  reoovery  upon  the  promise <tf  the  decessed,  aa  sooh.  An  aecountatated 
consists,  not  in  a  promise  to  pay,  but  in  an  admission  that  the  aooount  is  jut 
and  true.  The  promise  is  of  no  effect  except  by  way  of  admission  that  tbe 
debt  is  that  of  the  promisor.  If  It  la  that  of  another,  such  a  promiaa  ia 
without  consideration,  and  void  by  the  statute  of  frauds.  Tbe  evidence  be- 
ing undisputed,  it  was  a  question  of  law  whether  tbe  facta  constitated  aa 
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•eeoant  atated.  Loektoood  r.  ThoTw,  18  N.  Y.  285,  288.  We  think  tta« 
r^ree  was  justified  in  this  case  in  holding  that  an  account  stated  was  not 
«stabUsbcd,  and  that  his  report  dismissing  the  claim  should  have  been  con- 
(Irmsd.  The  order  of  the  speoial  term  should  be  reversed,  and  the  report  of 
the  referee  confirmed.  Order  of  the  special  term- reversed,  and  the  report  of 
the  referee  conArmed,  with  costs  of  this  appeal  and  iA  the  special  term.  jUI 
eoncoc 


ITAOBL  e.  OLASBUBaSB. 

(9uprem«  Court,  Oenarol  Ttm,  Fifth.  D^partanmU  June  90, 1800:) 

ImDBUrOB— HUTOAI.  BsnsTiT  Absooutiohs. 

A  by-Uw  of  defandant,  tbst  If  a  member  Is  la  arrean  whan  taken  siok  be  shall 
not  be  entitled,  by  paying  up  saoh  arrearages,  to  beoeflta  dorlaf  snoh  slakness,  la 
not  waived  tj  the  acoeptauoe  of  arrearages  from^a  aaainbar. 

Appeal  from  Monroe  eoanty  court. 

Action  by  Qeorge  Kagel  against  Jos^  Olasbnrger,  treasnrer,  eto.  Jvdg^ 
ment  was  j^ven  for  plaintiff,  and  defendant  appeals. 
Argaed  before  Dwight,  F.  J.,  ud  Maoohber  and  OoblbtTi  JJ. 
D.  C  FtaUy,  for  appellant.  H,  Pierce,  for  respondent. 

I>wiQHT,  F.J.  The  aeUon  waa,  nnder  section  1919  of  the  Code  of  OItII 
Frocednre,  against  the  treasurer  of  an  nnlnoorporated  association  known  as 
the  **Bsewor3rWorklngman-'s  Assembly  No.  1.796,  **  to  reooTera''B]ck  benefit" 
of  M  a  week  for  ten  weeks,  to  which  Uw  ^ntlff  claimed  to  bs  entitled  as  a 
nembor  of  the  assoelatlon.  Article  9  of  the  bj-laws  of  the  association  pro- 
▼tdeaaa  follows:  "Every  brother  who  has  bew  a  member  ocC  the  assembly 
■Ix  months,  who  has  prcHaaptly  paid  aU  dnss.  «  •  •  aball.  In  case  of  sick- 
BOia  or  dliaUUUt^  tnm  bodily  accident,  *  *  *  be  entitled  to  receive  the 
■am  of  98  a  weak  for  thixteen  weeks  during  such  ^ckness,  if  declared  hytisk 
eommlttee  anable  to  pursue  his  duties.  *  •  *■*  "Sec.  5.  Frovlded,  also, 
that,  in  case  a  brother  la  tn  arrears  when  taken  sick  or  disabled,  he  shall  not, 
by  pi^i^  np  his  ^^rearases,  be  entitled  to  benefits  during  such  sickness." 
And  section  4  of  article  5  provides:  "The  dues  shall  be  SO  cents  each  month, 
payable  in  advaAce."  It  is  shown  that  the  plaintiff  was  In  arrears  for  the 
month  ef  January,  1889;  ttuit  ho  was  taken  sick  in  that  month;  that  his  fees 
in  arrears  were  paid  on  the  16th  of  that  month,  when  his  sickness  was  re- 
ported to  the  association,  and  that  the  riek  committee  took  no  action  In  bis 
ease,  for  the  reason  that  he  was  in  arrears  at  tlie  time  he  was  taken  sick. 
Judgment  of  the  municipal  oourt  tn  favor  of  the  plaintiff  was  affirmed  in  the 
eounty  court,  on  the  ground  that  it  was  a  question  of  fact  for  the  jury 
whether,  by  receiving  the  arrearages  of  plaintiff's  dues  on  the  16th  of  Jana- 
ary,  the  sssociation  did  not  "waive  the  condition  of  its  by-laws."  We  are 
not  able  to  see  that  this  view  of  the  case  was  warranted  by  the  facts.  The 
acrqitanoe  of  the  January  dues  on  the  16th  of  the  month  was,  no  doubt,  a 
waivw  of  the  requirement  that  they  sliouid  be  paid  in  advance,  and  restored 
the  member  to  his  standing  in  the  association,  so  that,  for  any  future  sickness. 
If  be  continned  to  pay  his  dues  in  the  mean  time,  be  would  be  entitled  to  his 
benefit.  But  It  was  no  waiver  of  the  express  provision  of  section  5  of  arti- 
cle 9,  above  quoted,  to  the  e^ect  that,  if  the  member  is  in  arrears  wlien  taken 
wixikf  paymentof  such  arrear^es  shall  not  entitle  him  to  benefits  during  such 
Bigness.  The  plaintift  must  be  presumed  to  have  paid  his  arrearages  for 
January  in  view  of  this  provision  of  the  by-laws  which  constituted  his  con- 
tract with  the  association.  We  can  readily  see  how  such  a  provision  may  l>e 
impwtant  in  the  management  of  an  association  of  this  character.  But  for 
ft  members  might  often  withhold  payment  of  their  dues  bo  long  as  they  con- 
tlnned  in  good  health,  and  pay  only  when  in  condition  to  claim  a  benefit. 
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There  could  be  no  waiver  of  tbls  provision  of  the  contract  hy  accepting  pay- 
ment of  arrearages.  becaDse  this  provision  expressly  declares  what  the  effect 
of  such  payment  shall  be.  Both  the  jndglnents  below  should  be  reversed. 
Jadgment  of  the  county  court  and  ot  the  municipal  court  Boduatcr  n- 
vtcnd.  All  ooncur. 


LiFBKl  9.  ^TH. 

(Supreme  Court,  Qeneral  Term,  FitOi  Ueportnent.  JttM  W,  UBOl) 
Pawo.  Bvisnroa. 

In  aa  action  for  oompeoMtton  for  atSUng  land  for  defendant,  th*  latter  tatro- 
dnoed  tesUmoDv  that  uter  the  contract  of  sale  was  nwde  It  wu  agreed  that  pl^n- 
tUTs  oompenBatlon  slumld  be  patd  when  the  vendee  should  mt  the  bidanoe  of  the 
tmrohaae  money  on  the  day  named  In  the  ooatraot  of  sale.  Meld  that,  It  mpptur- 
bxg  that  the  parcbase  was  not  comnleted  on  the  named  beoaosa  of  an  oatBtaad- 
ing  lease,  oral  tostlmODy  waa  admissible,  as  against  plaintiff,  to  show  tbalt  wtaea 
the  contract  of  sale  was  entered  into  It  was  nnderstood  by  both  pia**«tiff  a^d  the 
vaadee  that  the  latter  was  to  take  Us  deed  sahjeot  to  the  Isasa. 

Appeal  from  Monroe  county  contt. 

Action  by  Bacbel  Idpskl  against  Fnderick  Feth.  Jadgment  ww  glvw 
for  plaintiff,  and  defiendani  appeals. 
jAjrgued  before  Dwxqht,  P.  J.,  and  Uaooxbsk  and  Ooblrt*  JJ. 
17m.  E,  Werner,  for  appelant,  ff,  0.  PUrest  for  respondent 

DwiGHT,  P.  J.  The  action  was  on  a  apeciiU  contract  for  aenrlon  mndersd 
by  the  plaintiff  in  the  sale  of  re^  estate  for  the  d^endukt.  The  ooatraet 
betweoi  the  parties  to  the  action  was  oral.  It  Is  nndlspnted  that  Htm  Irialn- 
ttfl  was  employed  to  make  the  sale  of  the  house  «id  lot  in  questton  w  the 
price  of  84,000;  Uiat  she  produced  a  customer  who  executed  a  oontnet  of 
purchase  In  duplicate,  and  p^  $100  down.  By  ttie  contract,  which  was  not 
dated,  but,  it  seems,  was  executed  on  the  20tb  day  of  September,  1887,  $1,000 
was  payable  May  1.  1888.  A  mortgage  was  to  be  given  for  $1,600,  and  the 
balance  was  to  be  paid  by  the  assuni^jon  of  a  prior  mortgage  on  the  pn^ 
erty.  The  evidence  was  conflicting  as  to  the  amount  of  compensation  to  be 
paid  to  the  plaintiff  for  procuring  a  purchaser,  but  the  evidence  mt  the  part 
of  Ihe  plaintiff  amply  sustained  the  verdict  of  the  Jury  in  tbatrespeoL  There 
was  also  a  conflict  oi  evidence  as  to  the  time  when  compensation  should  be 
payable;  the  evidence  on  the  part  of  the  plaintiff  tending  to  show  that  hw 
commission  of  2}  per  cent.,  or  $100,  was  earn«d  whenever  she  produced  a 
purchaser  who  was  acMpted  by  the  defendant,  while  that  on  the  part  of  the 
defendant  tended  to  show  that  the  comjwnBation  of  $50  was  not  pay^le  un- 
til the  customer  should  complete  the  purchase  on  the  1st  day  ot  May,  18%, 
by  paying  the  balance  of  the  $1,000,  and  giving  the  mortgage  for  $1,500. 
Here,  then,  waa  a  material  question  CMC  fact  for  the  jury  which,  if  it  shonldbe 
detennlned  In  favor  of  the  defendant,  must  defeat  the  plaintiff's  action, — 
since  it  appeared  that  the  purchase  was  never  completed, — unless  It  also  ap- 
peared that  the  non-performance  on  the  part  of  the  purchaser  was  excused 
07  the  refusal  or  inability  of  the  defendant  to  perform  on  his  part.  And 
this  brings  us  to  an  important  question  in  the  case,  which  waa  raised  by 
various  exceptions  to  rulings  of  the  court  upon  the  admission  of  evidence  and 
to  the  charge  of  the  court  to  the  Jary.  It  will  be  observed  Uiat  the  contract 
at  purcliase  was  silent  as  to  the  time  when  poesessioD  of  the  property  should 
be  given  to  the  purchaser^  and  the  evidence  tended  to  show  that  the  porohase 
waa  not  completed  on  the  1st  day  of  May  because  the  defendant  was  tuaUe 
to  give  possession  on  that  day,  by  reason  of  an  outstanding  lease  of  the  prem- 
ises for  two  years  from  that  date.  It  waa  in  view  of  this  evidence  that  the 
defendant  offered  to  prove,  by  at  least  two  witnesaes,  that  at  the  time  the 
contract  <rf  parcbase  was  entend  intOi  and  before,  aocwdlng  to  the  Icstimonj 
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ol  the  defendant,  the  agreement  was  made  with  the  plaintiff  as  to  the  amount 
and  time  of  piiyment  of  her  compensation,  the  defendant  cooiinutiicated  to 
t>otb  the  phdntifl  and  the  proposed  parchaser  the  fact  of  snch  lease,  and  that 
tt  was  understood  hy  both  that  the  purchaser  should  take  his  deed  subject  to 
the  lease,  and  that  he  was  not  to  have  poseesslfm  of  the  property  until  the 
expiration  of  the  term  mentioned.  This  evidence  was  objected  to,  and  the 
objection  sustained,  on  the  ground  that  Its  effect  was  to  vary  the  terms  of  a 
written  instrument.  We  think  this  ruling  was  erroneous,  and  that  the  evi- 
dence  offered  was  both  maLerial  and  competent  as  against  the  plaintiff.  It 
la  not  necessary  now  to  decide  whether  it  would  have  been  admissible  as 
against  a  purchaser  In  an  action  for  specific  performance  of  the  contract  or 
for  recovery  of  the  money  agreed  to  be  paid  on  the  1st  day  of  May;  and, 
since  It  appears  by  the  evidence  in  this  case  that  an  action  Is  pending  between 
the  parties  to  the  oontrac*:,  we  shall  not  unnecessarily  anticipate  any  question 
which  may  arise  in  that  case;  but,  hs  between  the  defendant  and  the  plain- 
tiff here,  who  was  not  a  party  to  the  written  contract,  the  rule  upon  which 
the  objection  was  founded  does  not  apply.  Ifeto  Berlin  v.  WoruHeh,  10  Johns. 
229;  Jttilliard  t.  Chaffee,  92  K.  Y.  534.  As  we  have  seen,  according  to  the 
te^mony  on  the  part  of  the  defendant,  there  was  no  special  contract  fixing 
the  amount  and  time  of  payment  for  the  plaintiffs  services,  lintil  after  the 
contract  of  purchase  was  entered  into;  and  then  the  time  of  payment  of 
such  compensation  was  made  to  depend  upon  the  completion  of  the  purchaae, 
and  the  payment  by  the  purobaser  of  the  balance  of  the  81.000  on  the  day 
named.  If  that  was  true,  the  agreement  between  the  plalntlfl  and  the  de- 
fendant must  be  supposed  to  have  been  made  in  view  of  the'  actual  terms 
of  the  contract  between  the  purchaser  and  the  defendant,  as  understood  by 
the  plaintiff  as  well  as  the  parties  to  the  contract,  wheth«>ir  fully  evidenced 
by  tbe  writing  or  not.  And  so,  the  (1,000  never  having  been  paid,  it  be- 
came a  material  question  In  this  action,  upon  the  defendant's  version  of  bis 
agreement  with  the  plaintiff,  whether  the  defendant  was  chargeable  with  de- 
fuilt  in  tbe  performance  of  the  contract  of  purchase  as  actually  made,  to  tbe 
knowledge  of  tbe  plaintiff.  For  the  error  indicated  we  think  the  judgment 
and  order  appealed  from  must  be  reversed,  and  a  new  trial  granted.  Judg- 
ment and  order  appealed  from  reversed,  and  a  new  trial  granted  In  tbe 
oovniy  coort,  with  oosts  to  abide  the  event.  All  concur. 


Bbusslhoi  0l  HoDsn. 

{Supreme  Court,  Omeral  Term,  Fifth  Department  Jtme  90, 1800.) 

AmAX— Fboh  Josnca  OF  vbm  Pbao— Tnii  or  Takiito. 

Code  dvU  Froa  H.  T.  |  8140,  provides  thkt  a  jastloe  of  the  paaos  mosl  keen  a 
dooket-botd:  in  which  he  must  enter  the  j  adgment,  and  Beotion  80M  providaa  that 
■n  sppeal  nrait  be  taken  within  30  uter  the  entry  of  judgment  In  tbe  josUoe'* 
down.  Held,  that  the  time  tor  taking  an  ^>peal  from  the  judgment  of  a  jnstloe 
is  to  be  moikaned  from  the  entiy  of  the  jadgmant  Inhladoom-booli^aadiiotfram 
theentxy  in  his  minntea. 

Appeal  from  Livingston  county  court. 

Action  b7  Fred  Benerldn  against  Benjamin  F.  Hodgeo.  From  an  arder 
dtemteiag  daCendaat'g  appeal  from  a  Judgment  of  the  Jnattoe's  eonrt,  on  the 
gronnd  tlut  It  was  not  taken  in  time,  defendant  appeals. 

Argoed  bstore  Dwight,  P.  J.,  and  Maoombbr  and  CoBLsnn,  JJ, 
J,  jr.  SatHngB,  for  appellant.  7.     0*Connor,  for  respondent. 

DwiOHT,  P.  J.  We  are  at  a  lost  to  know  upon  what  ground  the  order  ap- 
pealed from  W88  made.  The  (oder  Its^  recites  that  It  appeared  from  t£e 
ntnm  of  the  jnsUee,  and  by  the  oral  stipulation  of  the  parties  In  open  court, 
that  the  Jnstioels  Judgment  was  rendered  and  altered  in  his  minntflB  on  the 
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28th  day  of  September,  bat  was  not  entered  In  the  docket-book  at  the  justice 
until  the  28th  day  of  October,  and  that  the  notice  of  appeal  therefrom  was 
served  on  the  last-mentioned  day.  Section  8140  of  the  Code  of  Civil  Proced- 
ure provides  that  "a  Justice  of  the  peace  mast  keep  a  docket-book  in  which 
be  must  enter,"  among  other  things  relating  to  "every  action  or  special  pro- 
ceeding communoed  before  him,"  (11)  the  Jadgment  or  Bnal  order,  and  the 
time  of  entering  it.**  And  section  3046  provides  that  "an  appeal  must  be 
taken  within  twenty  days  after  the  entry  of  the  judgment  in  the  justice's 
docket."  Here  seems  to  be  no  room  for  construction.  It  would  be  quib- 
bling to  attempt  to  distinguish  between  "docket"  and  "docket-book,"  and  the 
entry  in  the  minutes  of  ttie  justice  was  not  an  entry  In  the  docket.  The  min- 
utes of  the  jastlce  are  not  recognized  by  the  statutei  They  are  mere  memo- 
randa, made  by  the  justice  for  his  own  convenience  and  as  an  aid  to  hit 
memory.  The  docket-book  is  a  record  prescribed  by  the  statute  for  the  ex- 
press purpose,  among  other  things,  of  receiving  the  entiy  of  the  judgment. 
It  is  a  public  record  because,  by  section  3141,  the  justice  is  requirad  to  ke«p 
it  open,  daring  the  hours  when  a  sheriff's  office  must  be  kept  opea.  "tor 
search  and  examination  by  any  person,  upon  his  reasonable  request.**  One 
purpose  served  by  this  provision  Is  to  enable  any  p^rty  against  whom  a  judg- 
ment has  been  rendered,  and  who  may  desire  to  appeali  to  ascertain  when 
Uie  judgment  was  entered,  and  when,  accordingly,  his  time  to  appeal  will 
expire.  There  seems  to  us  no  room  for  doubt  that  this  appeal,  taken  within 
20  days  after  the  entry  of  the  judgment  In  the  docket-book,  was  taken  in 
Ume.  The  order  appealed  from  should  be  reversed.  Order  of  county  conrt 
nTetsed.  with  910  costs  and  disbursements.  AU  ooncor. 


BmwoMD  e.  Tomb. 

(Supreme  Court,  Qeneral  Term,  Tifth  Department  Jtma  9D^  1880.) 

1.  TmiAi/— Aaoukistb  or  Codubbl— Riosr  to  Opin  urn  Clooh. 

In  an  action  upoo  a  promlBflory  note,  where  defendant  denies  the  maldng  uA  de- 
livery of  tlie  note,  eoMiapt  for  the  purpoaes  of  stating  the  dafeoMS  nf  fraad  aai 
ffeUnn  of  oonalderatton,  d«fendant  u  not  entiUed  to  t^en  and  alow. 

%,  OUva. 

An  exception  that  defendant  was  improperly  denied  the  nfflrmattvi  of  the  lisius 
became  anaTalllnff  when  the  court  directed  a  verdict  for  pl&lntiff. 
t.  ACnOIT  on  NOTB— QUBBTIOll  foh  Jotit. 

Plaintiff  had  worked  for  defendant  for  a  period  of  8S  week*  onder  a  oontraot  by 
which  be  waa  to  be  paid  (36  per  week  tor  that  period,  and  the  note  sued  on  waaglren 
for  a  bcUanoe,  admitted  not  to  have  been  paid.  Heldt  that  it  was  proper  to  reAiaa 
to  submit  to  we-jniy  the  defMuea  of  (aUaM  of  ooulderaUon,  and  of  naad  In  Mtt> 
mating  the  value  of  the  woric  done. 

Appeal  from  Monroe  county  court. 

Action  by  Edward  M.  Bedmond  against  Joseph  O.  Tone.   Judgment  wis 
given  for  plaintiff,  and  defendant  appeals. 
Argued  before  SwiOHT,  P.  J.,  and  MAOOiCBBa  and  CoaLSTT,  JJ. 
J,  Van  YoorhU,  for  appelianfe.   Jt,  O,  IV«b»<ar.  for  respondent. 

DwioHT»  P.  J.  The  motion  for  a  new  trial  wu  based  upon  twoexc^Uons: 
(1)  To  the  denial  to  the  defendant  of  the  affirmative  of  the  issues,  ud  the 
consequent  right  to  open  and  dose  the  case;  and  (2)  to  the  denial  of  the  de- 
fendant's request  to  go  to  the  jury  on  the  que^onof  fraud,  and  failureitf^oon- 
sideratioQ.  We  think  neither  excepUtm  was  well  taken.  The  «|Aion  was  <» 
a  promissoxy  note  alleged  to  have  been  made  and  delivered  to  the  plaintiff  bj 
the  defendant.  The  answer  averred  "that  the  note  in  Suit  was  given  to  the 
plaintiff  for  supposed  services  whiob  the  pUrintlfl  had  rendered  tlie  defendant 
in  arranging  a  book  for  publication:  that  at  the  time  the  note  was  given  tto 
plaintiff  falsely  represented  to  the  defendant  that  he  had  rendered  22  weeks' 
services,  and  that  the  services  were  of  the  value  of  over  tSSO.  at  the  rate  of 
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i26  pur  v«ek.  Ttw  defendant  bad  alraadj  paid  him  npwardi  of  •2(t0  at  Uial 
timet  and,  relying  upon  tlie  troth  of  hia  topreaentationa  as  to  the  amonnt  and 
valoe  Ikla  servlcei,  he  was  induced  to  give  him  the  note  in  anit,  tox  9290. " 
The  answer  then  proceeds  to  aver  in  detail  the  falaitj  of  the  alleged  represen- 
tational the  knowledge  of  such  falsity  on  the  part  of  the  plaintiff,  and  bis  in> 
tent  thereby  to  defraud  the  defendant.  It  also  avers  a  total  failure  of  con* 
tdderatlon  for  the  note,  by  reason  of  the  same  facta  abuve  mentioned,  and  ends  by 
denying  "each  and  every  allegation  of  theoomplaint,  except  as  In  this  answer 
admitted."  This  denial  put  In  issue  the  fact  of  the  making  and  delivery  of 
the  note.  The  answer  contained  no  admission  of  that  fact,  except  as  a  part 
of  the  defense  of  fraud  and  failure  of  conalderation,  and  the  plaintiff  was  not 
entitled  to  avail  himself  of  the  admission  without  admitting  the  defense  of 
which  it  formed  a  part.  Moreover,  even  If  the  exception  had  been  well  taken, 
it  became  unavailing  when  the  court  held  that  the  evidence  preeented  no 
question  ct  fact  for  the  Jury,  and  directed  a  verdict  for  the  plalntifl.  FvlUr 
V.  Slectric  Co.,  22  Wkly.  I>ig.  813. 

Upon  the  evidenoe,  there  was  clearly  no  question  of  faot  for  the  jury.  The 
vrork  was  done  under  a  written  contniist  which  fixed  the  compensation  of  the 
plaintiff  at  the  sum  of  t25  a  week  for  not  more  than  five  m<mtba  from  the  29th 
day  at  August,  which  was  the  ssme  time  (22  weeks)  fbr  which,  according  to 
ttie  answer,  the  plaintiff's  compensation  was  computed.  Upon  the  question 
whether  the  i^ntlfl  was  actually  employed  in  the  work  during  that  time,  the 
evidenoe  is  undisputed.  The  {^utiff  so  teatlfled.  and  no  one  assumed  to 
deny  It.  No  oharge  of  fraud  can  be  predicated  upon  representations  of  the 
value  of.  the  work.  That  was,  at  the  most,  a  matter  of  opinion,  and  not  tlie 
•object  of  fraudulent  representation.  The  defense  of  total  failure  of  consid- 
eration was  n^ti  ved  by  the  undisputed  evidence  above  referred  to.  We  find 
no  error  in  the  disposition  of  the  case  by  the  learned  connfy  Judge.  Judg- 
ment and  order  appealed  from  must  be  affirmed.  Judgment  and  order  ap- 
pealed from  affirmed,  with  coats.  All  conoor. 


Vas  "Svys  e.  FmnroBTH. 
(Supreme  Court,  Oeneral  Tenn,  Fifth  Departmmt  JUae  10;  188IX) 

OniFBOMisB— HonoH  -ID  Sbt  Asii»— Disckbtioh  or  Coincr. 

Where  plslntlfl  anadvlKdly  eoten  Into  an  agreement  for  the  settlement  of  the 
matters  In  oontroversy  for  the  sole  pnrpoae  of  esoapiog  the  injnriotu  effects  to  his 
health  caosad  by  protrsoted  UUgmtton,  and  it  immediately  thereafter  appean  that 
•ueh  Bottiement  mil  result  In  a  series  of  future  onerous  litigiAions,  It  Is  within  tlw 
discretion  of  the  ooort,  if  not  too  late  to  place  the  parties  in  statu  qtuK  to  set  aside 
tito  aereement  and  enbeequent  stipulatloDB  made  in  pnrsnaaoe  theteoL 

Appeal  from  special  term,  IJvingstone  county. 

Action  by  Webster  B.  Yan  Nuys  against  Josiah  E.  Fltsworth  and  others 
npon  a  partnership  account.  After  the  case  was  partially  tried,  an  agreement 
Cor  a  settlement  was  made,  and  a  stipulation  thereof  entered  on  the  minuteo 
of  the  referee.  Suheequently,  on  the  application  of  the  plaintiff,  an  order  wat 
made  setUog  aside  the  agnement.  From  thia  order  defendant  Fltaworth 
peals. 

Argued  before  Dwiqht,  P.  J.,  and  Maoohber  and  Coblstt.  JJ. 

P.  C.  Feckf  for  appellant.   F,  W,  Noye»  and  C.  /.  BiimU,  for  respondent. 

DwiOHT,  F.  J.  Agreements  and  stipulations  made  between  the  parties  to 
■  pending  action,  and  relating  to  its  prosecution  or  discontinuance,  are  re. 
guiied  as  specially  within  the  supervision  and  control  of  the  court,  and  a  wide 
discretion  is  exercised  In  relieving  parties  from  such  agreements,  even  though 
made  upon  sufficient  consideration,  If  only  both  parties  can  be  restored  to  ttie 
same  condition  as  when  the  agreement  was  made.  Il  Is  not  necessary  in  such 
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ease  to  stiow  fraod,  deceit,  or  luutosl  miBtnke,  overreaching,  or  undae  inflo- 
euc8.   It  is  sufficient  if  it  appear  that  either  party  has  inadvertentiy,  nnadvli- 
edly,  or  Improvidently  eatend  Into  an  ageement  which  will  take  the  case  oat 
of  the  due  and  ordinary  coarse  of  proceeding  in  the  action,  and  in  so  doing  may 
work  to  his  prejudice.   Backer  t.  Lamont,  13  How.  Pr.  23,  and  the  cases  and 
anthorities  cited ;  Barry    Insurance  Co,»  53  K.  Y.  536.   In  the  case  first  cited 
Judge  Mason  quotes  a  remark  of  Lord  Lthdhurst  in  Fuminal  t.  Boyle,  4 
Russ.  149,  when  relieving  a  party  from  an  important  order  entered  by  consent. 
The  lord  chancellor  said:  "I  am  the  more  disposed  to  oorae  to  this  conclusion 
because,  though  the  plaintifF  will  lose  the  benefit  of  the  stipulation,  he  will 
not  lose  any  advantage  which  the  merits  of  the  case  entitle  him  to."    The  re- 
mark, though  apolo^ic  in  form,  indicates  the  principle  upon  which  ibis 
power  of  the  court  Is  exercised,  viz.,  that  the  court  to  which  the  rights  of  the 
parties  have  once  been  submitted  will  exercise  asupervision  of  all  proceedings 
in  the  action,  even  though  taken  by  consent,  and  will  control  such  proceed- 
ings with  a  view  to  a  final  disposition  of  the  case  according  to  its  merits. 
This  action  was  for  the  settlement  of  a  partnership  aooount,  and  was  brought 
by  the  plaintlfT  as  assignee  of  the  interest  of  bis  brother  in  the  copartnership, 
which  bad  been-  transferred  to  the  former  in  consideration  of  an  indebtedness 
due  to  him  from  the  latter.   The  proceedings  in  the  action  had  been  protracted. 
The  plaintiff  was  an  invalid,  and  his  health  was  Injuriously  affected  by  the 
trouble  and  anxietj  Incident  to  tbe  trial,  and  he  seems  to  have  been  cbi^  in- 
duced to  enter  into  the  agreement  for  a  compromise  of  his  claim  and  a  settle- 
ment of  tbe  action  by  his  desire  to  escape  further  litigation.   He  altered  into 
tbe  agreement  against  tbe  advice  of  his  attorney  and  the  counsel  who  had  as- 
sisted in  the  trial,  and  the  agreement  was  drawn  by  an  attorn^  not  engaged 
in  Uie  case.   Developments  which  occurred  soon  after  the  execution  of  the 
agreement  tended  to  show  that,  instead  of  buying  his  peace  by  tbe  concessions 
be  had  made,  he  had  thereby  involved  himself  in  future  liUgation,  likely  to 
be  even  more  serious  and  protracted.   It  was  then,  for  the  first  time,  that  Iw 
discovered  tbe  fact  that  there  were  large  judgments  against  his  brother  and 
assignor,  and  that,  immediately  upon  tbe  fact  of  the  settlement  of  this  action 
becoming  known,  the  owner  of  two  of  those  judgments,  amounting  to  some 
•12,000,  bad  commenced  proceedings  supplementary  to  execution  thereon. 
Here  was  an  indication  of  an  intention  on  tbe  part  of  the  creditors  to  inqnlie 
into  the  circumstances  of  the  transfer  by  tbe  debtor  of  his  Interest  In  the  co- 
partnership, and  the  disposition  at  that  interest,  with  a  view,  possit^,  of 
charging  tbe  assignee  with  the  value  of  that  Interest  over  and  alwve  the 
amount  of  the  debt  in  consideration  of  which  the  transfer  was  made.   It  wsa 
upon  learning  of  ttiese  facts,  and  of  his  liability  to  be  made  defendant  in  an- 
other litigation,  or  series  of  litigations,  even  more  onerous  than  ttiat  whidi 
he  had  sought  to  escape,  that  he  appealed  to  the  court  to  lie  relieved  from  the 
agreement  and  stipulation  in  this  action.   In  view  of  the  prindplea  brieQy 
stated  above,  we  think  it  was  not  in  excess  of  the  discretion  of  the  court  at 
special  term  to  make  the  ordw  appealed  from,  which  restores  all  patties  to 
tbe  atatm  quo^  and  In  no  way  prejudices  the  merits  of  the  action.  We  think 
the  order  appealed  from  dwuld  be  afflnned,  wfOiODt  ooato  of  this  VIMel  t> 
either  party. 

Maoombsb,  J.t  ooncun.  Ocalbtt.  J.»  not  voting. 


Hbhbt  e.  UTiw  Tobx,  L.  B.  A  W.  B.  Oo. 
(Aipmw  Court,  OmmA  Tsrm,  Fiftl^  Oepoirtmmt.  Jus*  90^  UBOl) 
L  Wmraw— CoMPiiT«HOT— Phtmoiars  jjts  Suaoaon. 

▲  snrgaon  who  had  beeo  reqnested  to  eiamiiie  plalntUt  Xa  bia  atttnillag  ^Vii- 
dan  two  weeks  aftertlie  aodaent  resulting  in  the  alleged  injuy  ooooitm, la  aot 
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dlwoaUitad  from  testifying  agalDat  plaintiff  as  to  the  oxlsteDoe  of  tbe  allMod  iajorlaa 
brCode  CItU  Froo.  1 884,  whloh  problMtaaphyalolan  from  dl8cloBlng*'fnfOnn&tIon 
whlidi  he  aoqnlred  In  attending  a  patient  in  a  profdsalonal  capacity,  and  which  waa 
neoeaury  to  enable  him  to  not  In  that  oapaclty, "  where  It  does  not  v^ear  that  the 
witneaa  waa  reqveatad  or  expected  to  treat  or  pr^aorihe  tor  plaintiff,  or  that  he  did 
^ther. 

1  Sahb— DiSQUAunoATioir— BuRDBN  or  Pboov. 

The  buraen  la  on  the  part7  urging  the  dlBqnaUfiaatton  of  ft  wltneaa  aa  an  ohjeo- 
tion  to  his  testimoDy  to  show  the  asstence  oz  the  facta  which  diaaualify  him  tram 
teatif>'ing. 

Appeal  from  elrouft  court,  Cfaaiitanqua  eonnty. 

Action  George  Henry  against  the  New  York*  Lake  Erie  ft  Weateni 
Sallroad  CompiAiy,  for  injuries  sustained  while  riding  on  strain  of  defend- 
ant as  m  passenger.  Judgment  on  a  verdict  (or  plaintiff,  and  an  wder  deny- 
ing a  motion  tor  a  new  trial  on  the  minutes,  were  entered,  and  defendant 
aiipeals. 

Argued  beftire  Dwioht,  P.  J.,  and  Macohbsb  and  Cobuttt.  JJ. 
/.  ff.  Btneiu*  for  appellant.   Ansley  <A  Ihtvie,  for  respondent. 

DwioBX,  F.  J.  The  single  excepUon  taken  by  the  defendant  In  this  esse 
mnst  be  fatal  to  the  judgment.  The  action  was  for  a  personsl  injory  alleged 
to  have  been  sustained  by  tbe  plaintiff  when  a  passenger  on  the  defendant's 
road.  The  question  litigaced  waa  of  the  existence  and  extent  of  the  injury, 
the  principal  injury  complained  of  being  a  broken  lib.  The  defendant  called 
as  a  witness  a  physician  and  surgeon,  Dr.  Wilcox,  who  teaUfled  that  some 
two  weeks  after  the  accident  the  attending  physician  of  the  plaintiff  brought 
the  latter  to  Uie  <Ace  of  the  witness,  and  asked  him  to  examine  the  plalnoIT, 
and  see  what  was  the  matter  with  htm,  and  that  he  made  such  examination, 
and  among  other  things  examined  his  ilbs.  He  was  thereupon  asked,  "IMd 
you  find  any  fnctnred  rlbf "  To  thla  question  the  plaintiff  objected  as  in- 
competent under  section  884  of  the  Ciode  of  Civil  racedure.  The  objection 
was  sustabied,  and  the  defendant  excepted. 

We  think  the  question  waa  not  shown  to  be  within  the  exetasfon  of  the 
statute  referred  to.  Tbe  statute  is  speclflo  In  Its  definition  of  the  mattoi 
which  the  physician  Is  ftnbidden  to  diaclose.  The  exclusion  is  confined  to 
"Information  which  he  acquired  in  attending  a  patient  In  a  professional  ca- 
pacity, Mod  which  was  necessary  to  enable  him  to  act  in  that  capacity.**  Itia 
clear  that,  to  bring  the  case  within  the  provision  of  the  statute,  it  must  ap- 
pear that  the  relation  of  physician  and  patient  existed  between  tbe  exam- 
ining physician  and  the  person  examined.  And  even  that  Is  not  sufficient. 
It  must  also  appear  that  the  information  obtained  was  necessary  to  enable  the 
physician  to  act  In  that  capacity.  There  is  nothing  In  this  case  to  show  that 
br.  Wilcox  was  requested  or  expected  to  treat  or  prescribe  for  the  plaintiff, 
nor  to  advise  In  respect  to  bis  treatment,  nor  that  he  did  either.  So  ftir 
ai^ieaiB,  the  purpose  of  procuring  the  examination  was  to  qualify — or.  as 
counsel  for  the  d^endant  suggests,  to  disqualify— the  physician  as  a  witness 
on  ttw  trial  of  the  plaintlfl's  action.  The  error  of  the  learned  court  at  the 
circuit  was  in  holding  that  it  was  the  duty  of  the  defendant  offering  the  tes- 
timony, to  show  the  relation  of  physician  and  patient  did  not  exist,  and  there- 
fore that  the  objection  did  not  spply.  Glearly,  it  was  incumbent  upon  tbe 
plaintiff  to  support  his  objection  by  proof  of  tbe  facta  necessary  to  bring  the 
case  within  the  definition  upon  whlc^  theobjectlon  was  baaed.  For  the  error 
of  the  exclusion  of  the  testimony  of  Dr.  Wilcox,  as  tbe  case  stood,  the  judg- 
ment and  order  must  be  reversed,  and  a  new  trial  granted.  Judgment  and 
order  appealed  from  nversed,  and  a  new  trial  granted,  with  eosta  to  abide 
tbe  •reni  All  concor. 
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Sexton  t>.  Brebss. 

tSupnmt  Court,  OenercU  7^n*in.  Fifth  Departnun^  June  90,  IttOi) 

IIOmAaw— RiaBTs  or  UoBroAtfEB. 

A  mortgagee  wha  before  foredomuei  goes  into  poMeeeion  of  the  mortgaged  Und 
under  an  agreement  with  the  mortgagor  antjiorfslng  him  to  do  eo,  and  to  api47  th* 
net  Income  of  the  land  to  the  mortgage,  does  not  thereby  aotmlre  anr  titM  to  the 
Innd,  and  he  la  not  entitled  to  a  crop,  growing  upon  the  land  at  wa  time  of  tbe  agiee- 
ment,  wUoh  had  pravioulr  been  aola  to  •  third  penon. 

Motion  for  new  triaL 

Action  hy  Fliny  T.  Sexton  against  Henry  Breese.   Verdict  waft  rendered 
for  defendant,  and  plaintiff  moves  for  a  new  trial  on  a  ease  ud  •ze^loiM. 
Argued  before  Dwight,  P.  J.,  and  Cobi;.ett»  J. 
Charitt  MeLouth,  for  plaindfl.  Jaa.  WiUing,  tot  defendant. 

DwiQHT,  F.  J.  The  action  was  replevin  for  a  crop  of  wheat  in  the  ebaw, 
of  the  value  of  975.  The  plaintiff  was  the  holder  of  a  mortgage  on  the  farm 
of  one  Murnf  ord.  which  had  been  given  by  the  latter  to  (he  Orn  of  Cuyler  & 
Sexton,  of  which  the  plaintiff  was  the  survivor,  as  a  general  continuing  col- 
lateral security  for  obligations  and  liabilities  to  be  incurred  by  the  mortgagor, 
and  which,  by  its  terms,  was  to  become  due  one  month  after  demand.  At 
the  time  of  the  transactions  out  of  which  this  action  grew,  Mumford  was 
largely  Indebted  to  the  plaintiff  on  the  security  of  the  mortgage,  the  amount 
of  such  indebtedness  being  unliquidated,  and  no  demand  for  its  payment  hav- 
ing been  made.  On  the  17th  day  of  April,  1877,  Mumford  executed  to  the 
plaintiff  an  instrument  in  writing  by  which  he  authorized  the  latter  bo  take 
possession  of  the  farm,  and  rent  the  same,  or  any  portion  <tf  it,  as  he  sh<Htld 
see  fit,  and,  after  paying  all  expenses,  to  apply  the  net  income  upon  the  In- 
debtedness of  Mumford;  and  accordingly,  within  a  few  days  thereafter,  the 
plaintiff  took  possession  of  the  farm,  and  put  a  man  in  charge  for  him.  In 
the  previous  fall,  Mumford  bad  sowed  the  small  crop  of  wheat  in  question, 
and  on  the  lat  day  of  March,  1879.  he  sold  the  growing  crop  to  the  defendant 
by  a  bill  of  sale  which,  in  terms,  gave  to  the  latter  "full  power,  right,  author- 
ity, and  license  to  enter  upon  said  premises,  and  secure  and  harvest  the  same. " 
When  the  wheat  was  ripe,  the  defendant  went  onto  the  farm  for  the  parpose 
of  cQtttng  it,  claiming  the  right  to  do  so  under  bis  bill  of  sale,  which  he  ex- 
hibited to  the  plaintiff.  The  latter  denied  his  right,  .forbade  his  onttlng  the 
wheat,  and  went  on  and  cut  it  himself,  leaving  it  in  shocks  on  the  field. 
Early  the  next  morning  the  defendant  went  onto  the  Qeld  and  drew  awi^  the 
crop,  whereupon  this  action  was  brought  to  recover  its  possession.  There 
was  evidence  tending  to  show  that  at  the  time  the  plaintiff  took  possession  of 
the  farm  be  applied  to  the  wife  of  Mumford,  who  was  in  the  nelghbOThood, — 
her  husband  having  gone  to  the  west.— for  the  keysof  the  house  on  tliefarm, 
and,  in  answer  to  an  inquiry  on  that  subject,  declared  that  his  taking  poesee- 
slon  would  have  no  effect  upon  the  defendant's  interest  in  the  wheat;  that  he 
made  no  claim  to  the  wheat,  and  that  it  belonged  to  the  defendant.  Tliis  evi- 
dence, bring  controverted,  was  submitted  to  the  jury  upon  the  question 
whether  the  plaintiff  by  such  declaration,  as  part  of  the  rM  guta,  qualified  or 
limited  his  possession  of  the  farm,  and  excluded  the  wheat  therefrom,  and 
the  jury  found  for  the  defendant  upon  the  question  so  submitted.  We  an 
inclined  to  think  that  the  submission  of  that  question  to  the  jury  was  nunee- 
essary,  and  that  the  defendant  was  entitled  to  a  verdict  on  the  principal  qoas* 
tlon,  and  on  the  undisputed  evidence  in  the  case.  Tiw growing  oropfMf  wheat 
was  a  chattel,  and  subject  to  sale  like  other  personal  property*  ffrank  v. 
2rafrinjrton.36Barb.41fi;  Whipple  v.  Johns.418;  Stewart  Y.Doughty, 

9  Johns.  112.  The  plaintiff,  by  taking  possession  oS.  the  &rm  under  the  con- 
sent of  the  mortgagor,  for  the  purpose  stated  in  the  agreement  above  meiH 
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ttoned.  ftoquind  M  ttOe  to  Uw  fatin.  Tbis  be  oonld  do,  In  the  abwnctt  vi  a 
eonveyance.  onlj  hy  foreclosura  of  bis  mor^jage.  Until  foreclosure,  whether 
in  or  out  of  poeseseloii.  he  was  a  mortgagee  merrty.  holding  his  mortoage  as 
security  for  the  payment  of  his  debt.  Pa^er  t.  Railrvad  Co.,  17  N.  x .  2i^. 
295;  IVfrnm  t.  Manh,  54  N.  Y.  599.  The  agreement  under  which  the  plain- 
tiff went  into  possession  did  not  purport  to  transfer  to  the  plidntlfl  any  title 
to  the  land,  nor  to  change  his  relation  thereto  as  mortgagee.  On  the  contrary* 
it  expressly  recogniEOd  that  relation  as  continnlng,  and  gave  to  the  plaintiff 
the  right  only  to  receive  the  rents  and  profits  of  the  farm,  and  apply  them  in 
redaction  of  the  indebtedness  secured  by  the  mortgage;  and  this  attached  oiUy 
at  the  time  of  taking  possession,  or,  at  the  most,  at  tbe  date  of  the  i^reement 
under  whieh  poesesaion  was  taken.  It  could  not  affect  the  right  of  a  preri- 
ooa  purdiaBer  of  a  crop,  nor  give  to  the  plaintiff  any  right  superior  to  that 
which  the  mortgagor  himself  had  at  the  time  he  transferred  tbe  rents  and 
profits  to  the  mortgagee.  We  think  the  cases  referred  to  by  counsel  for  tbe 
plaintiff,  as  authority  for  the  proposition  that  a  mor^!^ee  In  possession,  after 
forfeiture,  has  all  the  rights  of  a  purchaser  at  a  sale  on  foreclosure,  are  not 
applicable  to  this  case.  In  the  Qrst  place  there  seems  to  be  a  failure  of  proof 
to  establish  a  forfeiture  at  the  time  the  plaintiff  took  possession  of  the  nfm. 
Tbe  mortgage,  as  we  have  seen,  was  by  its  terms  not  enforceable  until  one 
month  after  demand  of  the  amount  due  thereon.  The  only  CTldence  of  a  de- 
mand of  payment  relates  to  a  time  shortly  after  the  d^ath  of  the  plalntiff^s 
partner,  Mr.  Cuyler,  in  July.  1876,  when,  as  the  plaintiff  testifies,  be  had  a 
talk  with  Mumford  about  settling  and  paying  what  he  owed,  with  a  rlew  to 
closing  up  tbe  partnership  affairs,  and  he  testified  that  he  asked  for  payment 
of  the  mortgage  at  that  time.  There  is  nothing  In  the  case  to  show  what  was 
due  to  tbe  plaintiff  at  that  time.  The  mortgage  was  a  general  continuing  se- 
curity for  indebtedness  to  be  Incurred.  The  amount  and  consideration  of 
such  indebtedneea  was  changing  from  time  to  time,  and  the  undisputed  evi- 
dence, furnished  by  tbe  statement  rendered  by  the  plaintiff  to  Mumford  on 
the  Ist  of  April,  1881,  Is  to  the  effect  that  the  whole  of  the  Indebtedness  ex- 
isting at  the  time  possession  was  taken  by  the  plaintiff  bad  been  incurred 
after  the  date  of  the  demand.  If  snub  it  was.  In  July,  1876,  and  for  the  pay- 
ment of  that  indebtedness  there  is  no  evidence  that  any  demand  was  ever 
made.  But,  secondly,  the  plaintiff  can  claim  nothing  by  virtue  of  hia  ptisses- 
alOD  under  the  mortgage  beyond  what  Is  declared  by  tbe  instrument  under 
which  the  possession  was  taken;  and  this,  as  we  have  seen,  plainly  exolodes 
the  theory  of  any  acquisition  of  title  to  the  mortgaged  premises,  and  confines 
the  mortgagee  to  tbe  receipt  of  tbe  rents  and  protits  to  apply  on  the  indebted- 
neee  secured.  We  think  that,  upon  the  grounds  here  considered,  the  defend- 
ant was  entitled  to  the  verdl^  taken  at  the  circuit,  and  that  tin  motion  tox  a 
new  trial  should  be  denied. 

Motion  for  a  imw  trial  denied,  and  Judgment  ordered  for  the  defendant  on 
tbe  verdict. 


FK07LK  m  ret.  Ooodwzn  e.  Uabtih  ef  ol. 
(Suprenu  Court,  Qtneral  Term,  nr*t  Pspoilnat  JvM  %  U0a) 

Fouos  OomissioiniB*— OtBTiomAai. 

Where  tbe  police  commiMlonen  aooept  the  volnataiT  nalgaatloB  of  a  pifHce  on- 
cer, DO  prooeedion  taavtag  beni  Instltiited  Hum  tot  his  removal,  their  aollon 
aeonot  be  tnqalnd  into  on  eeftfomrfc 

Certiorari  to  police  oommlssionera. 

IVoceedlnga  by  the  people,  on  tbe  relation  of  John  W.  Goodwin,  against 
James  J.  Martin  and  otheia,  to  inquire  into  the  cause  oC  the  removal  of  tbe 
'  relator  from  tbe  police  force. 

Argued  before  Yam  Bkont,  P.  J.,  and  Bradt  and  DamsLSi  JJ. 
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Am^ron  H.  Purdyt  for  relator.   S.  H.  H<mh$,  Jr.,  tot  raspondenti. 

Brady*  J.  The  relator  has  mfstakea  hla  remedy.  He  was  not  removed 
from  the  fbroe  by  virtue  of  any  proceedtng  against  him  hy  the  respondents. 
He  resigned,  and,  as  appears  from  the  paper  which  he  signed,  volnntarUy, 
The  respondents  accepted  the  resignation,  not  as  a  judgment,  or  in  a  proceed- 
tng  of  any  kind  against  him,  but  in  accordance  with  bis  expressed  wishes. 
If  the  charge  can  be  made  against  any  member  of  the  force,  whoever  it  may 
be,  whether  captiUn  or  sergeant,  that  the  relator  was  forced  to  resign,  tb^ 
would  doubtless  furnish  a  good  and  sufficient  reason  why  he  should  be  rein- 
stated on  a  proper  application  to  the  respondents  for  that  purpose,  and  whloh, 
if  denied,  might  be  the  subject  of  review  in  a  proper  proceeding;  but  that  is 
not  this  case.  The  relator  has  proceeded  npon  the  theory  of  his  removal, 
while  In  fact  the  respondents  acted  upon  his  resignation,  presented  In  the 
nsnal  form,  and  containing  the  usual  statements,  ooe  of  which  was  that  the 
resignation  was  not  caused  by  any  threat  of  punishment  or  act  of  coercion 
from  his  superior  officer,  or  any  other  person  connected  with  the  policedepart. 
ment.  The  writ  charges  the  respondents  with  having  removed  the  relator  in 
a  proceeding  before  tliem  for  that  purpose;  and  the  pleader  knew,  therefore, 
ttiatadetermlnation  In  a  proceeding,  and  a  hostile  one,  was  necessary.  There 
must  be  a  determlnaUon  by  a  body  or  officer,  (sections  2122,  2129,  Code  Civil 
Proc.,)  and  a  person  aggrieved  by  It,  (section  21270  There  is  no  such  per- 
son, and  there  is  no  record  to  return,  therefon.  For  tbeae  xeasona  tba  writ 
must  be  dismissed.   Ordered  aooordingly. 

VAX  Bbvnt,  J.,  oonenn. 

DAMIBL8,  J.  There  was  no  detennlnatlmi  made  fay  ttia  oomminkmen,  nd 
no  case  which  can  be  reviewed  hy  tho  writ  etrUorart*  I  therefore  a^m 
tiut  the  writ  abould  be  dismissed. 


O0ONI.BT  «.  GiTT  OF  AlAAHT. 
(Supreme  Court,  General  3brm,  TMrd  Departnunt.  Joly  T,  1800;.) 

1.  Xmncipu.  CoBFOBATioira— Ordi»kcb— Nboiwi  to  B^ttobob. 

Albany  elty  charter  (Laws  N.  Y.  1888,  a  298,  tit  8,  (14,  sabd.  87)  makes  the  ei»- 
non  ooUDoU  oonuniuloners  of  highway*,  with  power  to  pass  ordlnanoea  "In  r^ 
ttoa  to  the  oonstraotion,  repairs,  oare,  sad  use  of  tha  markets,  dooka,  wliarTM, 
piers,  *■  eto.  Beotion  44  provides  that  nothing  contained  in  tiie  act  shall  be  oon- 
stmed  to  render  the  city  liable  In  damages  for  failure  to  psss  or  to  enforce  any 
ardlnanoes  pnrsuant  to  the  provisioos  thereof.  By  Ordioanoes  Albany,  e.  48,  i  15,  n 
la  provided  that  when  any  vessel  is  sank  in  the  Hudson  river  opposite  the  olt^-,  and 
within  its  Jurisdiction,  .the  street  commiasloners  shall,  after  ootioe  to  the  owner  to 
remove  it,  and  his  failure  to  do  so,  take  possession,  remove,  and  tell  the  sam^  or 
so  much  of  its  load  aa  will  pay  the  expense  of  the  removaL  Beld  that,  where  tbe 
oommisslouers  refused  to  remove  a  vessel  eonk  near  pialntUPs  dock,  he  has  no  ririit 
of  recovery  against  the  oity  for  the  azpenaa  of  tentoval,  or  fte  damasea  oaHMObr 
the  obstruction. 

I.  Same— Adthobitt  to  Bhaot. 

Title  8,  i  14,  emjpowers  tbe  ci^  to  entOroe  Ita  ordloaaoM  by  ordaining  penattles 
for  a  violation  not  to  ezoeed  $100,  bat  no  power  is  conferred  in  tbe  charter  to  confla- 
oate  privata  property  under  any  dronmstaDoe,  and  therefore  so  mnoh  of  the  above 
ordinanee  as  directs  *  sale  of  snaken  boats  or  cargoes  to  pay  the  expense  of  re- 
moval is  void. 

IL  Bamb— OoMBTBDonoir  or  Statdtbs. 

Laws  H.  Y.  ISaS,  o.  186, 1 16,  relattng  to  tiiB  dty  of  Albaor,  declare*  that  tha  com- 
mon ooondl  are  oooatituted  oommissumers  of  highways,  ''and  shall  and  may  paaa 
ordlnanoea  "to  remove  any  nnlsances  lit  any  street  or  wharf,  and  "to  ptevwitaU 
obstructions  In  the  river  near  or  opposite  to  each  wharves,  dooka,  or  sttais,"  eta. 
Beld,  that  the  statute  does  not  impose  the  duty  of  keeping  the  fiTtr  rinar.  aad 
plaintlffl  cannot  recover  against  the  <Aiy  hy  virtue  thereof. 

4  NAVieABUI  WaTBBI— HlOHWAT. 

Hm  Hudson  river  is  not  a  Ughw^  of  the  oltv  of  Alfauv 
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Appeid  firom  special  term*  Albany  eonnty. 

Action  by  George  W.  Goonley  for  damages  against  the  oily  of  Albany. 
Appeal  by  plaintiff  from  a  Judgment  suBtaining  a  demurrer  to  bis  petltiou. 

Tbe  complaint  alleges  tbat  the  plaintiff  was  the  owner  of  a  dock  upon  the 
Hudson  river,  within  tbe  city  of  Albany,  adapted  to  and  valuable  for  the 
lading,  unlading,  and  storage  of  merchandise  from  vessels;  that  on  the  26tb 
dqr  of  September,  1888,  a  oaoal-boat  loaded  with  iron,  while  navigating  the 
river,  sunk  at  tbe  said  dock,  and  thereby  obstructed  its  use,  to  plaintiff's 
damage;  that  the  defendant  assumed  the  duty  of  keeping  the  river  free  from 
obstructions  by  section  10,  c.  42,  of  the  ordinances  of  the  city  of  Albany, 
which  reads  as  follows:  "Whenever  any  ve»el.  loaded  or  empty,  ahall, 
accident  or  otherwise,  be  sunk  at  any  dock,  wharf,  or  slip,  or  anywhere  la 
the  Hudson  river  opposite  to  the  city  of  Albany,  and  within  Jurisdiction 
thereof,  it  shall  be  the  duty  of  tbe  street  commissioner,  under  the  direction 
of  the  mayor,  to  give  notice  to  the  owner,  proprietor,  or  other  person  sailing 
such  vessel  to  remove  the  same  within  twenty-four  hours;  and  in  case  the 
owner  or  proprietor  Is  unknown,  and  there  is  no  one  tliat  sails  the  same,  to 
give  notice  in  one  of  tlie  newspapers  printed  in  tbe  city  of  Albany  at  least 
one  week,  directing  the  removal  of  such  vessel  as  aforesaid;  and,  if  the  sidd 
notice  Is  not  compUed  with,  then  it  shall  be  lawful  for  the  street  commia> 
sloner  to  take  possession  of  such  vessel,  craft,  boat,  or  flat,  and  to  remove 
tbe  same,  and  at  public  auction  to  sell  such  vessel,  or  as  much  of  the  loading 
thereof  as  will  pay  the  expenses  of  such  removal."  That  on  the  28tb  and 
29tb  days  of  September,  1888,  written  notices  of  such  facts,  stating  the  name 
and  owner  of  tloe  boat,  and  requesting  tbe  removal  of  the  same,  were  served 
upon  the  street  commissioner  and  tbe  mayor,  a  copy  of  which  notice  is  an- 
nexed to  the  compliant;  that  on  the  29th  day  of  September,  1888,  the  mayor 
gave  tbe  street  commissioner  written  directions  to  remove  said  boat;  tbat 
said  street  commissioner  took  the  preliminary  steps,  aa  provided  by  the  city 
ordinance,  to  accomplish  that  result,  and  notifled  tbe  owner  to  remove  the 
boat,  but  Anally,  on  or  about  the  26th  day  of  October,  1888,  declined  to  re- 
move the  same,  or  to  do  anything  more  towards  tbat  end;  that  thereupon 
plaintiff  employed  the  Arm  of  Biyne  &  Co.  to  remove  the  said  boat,  and  paid 
them  for  the  work  $314.79,  besides  having  suffered  other  damage,  to  the 
amount  of  $1,000,  by  reason  of  said  sunken  boat  nut  being  reinov^  by  said 
street  commissioner  within  a  reasonable  time.  By  reason  of  said  facta  plain- 
tiff  asks  for  Judgment  against  tbe  city  of  Albany  for  $1,414.79. 

Iaws  1826,  c.  185,  g  15,  at  pages  191,  192,  relating  to  the  city  of  Albany, 
among  other  things,  provides  as  follows:  "That  the  said  common  council  are 
hereby  constituted  and  declared  commissioners  of  highways  in  and  for  the 
■aid  (^ty,  and  shall  and  may  from  time  to  time  pass  oMinances  *  *  *  to 
abate  or  remove  any  nuisances  In  any  street  or  wharf,  *  *  «  to  regulate, 
keep  in  repair,  and  alter  tbe  streets,  highways,  bridges,  wtiarves,  and  slips, 
*  *  *  to  prevent  all  obstructions  in  the  river  near  or  opposite  to  such 
wharves,  docks,  or  slips,  •  •  *  and  generally  to  make  all  such  rules,  by- 
laws, and  r^ulatlons  for  the  good  order  and  government  of  the  said  city, 
and  to  the  commerce  and  trade  thereof,  as  they  may  deem  expedient,  not  re* 
png;nant  to  the  constitution  or  laws  of  this  state. "  Tbe  defendant  demurred, 
upon  the  ground  that  the  facts  stated  did  not  constitute  a  cause  of  action. 
Ai^ed  before  Mayhah  and  Landom,  JJ. 

Ward  A  Camenm,  for  appellant.   D.  Cody  Htrrick,  for  respondent. 

IjASDON,  J.  The  tect  tbat  the  defendant  has  adopted  an  ordinance  pio- 
TkUng  a  method  for  the  removal  of  vessels  sunken  at  any  of  the  docks  of  tho 
city  does  not  charge  it  with  tbe  duty  of  enforcing  the  oidfnance,  nor  make  it 
Iiab}«  for  its  noo-enforoement.  Section  44  of  title  8  of  its  charter  (chapter 
298,  Laws  1883)  reads  as  follows:  **27othing  contained  in  this  act  shall  be  w 
v.IOn.y.s.110.6— 88 
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eonitroed  as  to  render  tbe  elty  of  Albany,  or  any  of  its  ofllcen*  liable  In  dam- 
ages, or  otherwise,  to  any  person  or  persons  or  corporation,  for  any  omissioD 
lo  pass  any  ordluance,  regulation,  or  resolution  pursuant  to  th«  provisions 
hereof,  or  for  a  failure  to  enforce  the  same."  That  a  city  does  not  enforce 
Its  own  ordinanoo  does  not  render  It  liable.  Its  liability  must  arise  from  its 
failureof  duty  with  respect  to  the  aubject-mutter  in  question.  StiUtoeU  t. 
Mayor,  17  Jones  &  S.  360. 96  X.  7. 619.  The  present  charter  «f  the  city  (sec- 
tion 14»  subd.  27,  tit.  3.  c,  298,  Laws  1888)  makes  the  common  council  oom- 
misaioners  of  highways  for  said  city,  with  power  to  make  ordlnancea  **in  re- 
lation to  the  construction,  repairs,  care,  and  use  of  the  markets,  ducks,  wliarves, 
piers,  slips,  and  squares  of  the  city."  Obstructions  in  the  rirer  itself  are  not 
here  embraced.  But  tbe  learned  counsel  for  the  appellant  cites  ctiapter  135. 
Laws  1826. 8  15.  which  declares  that  thecommonoonncll  are  constituted  com- 
missioners oi  highways,  with  power  to  pass  ordinances  "to  prevent  all  obstruc- 
tions in  tbe  river  near  or  opposite  to  such  wharves,  docks,  or  slips,  **  and  al- 
leges that  it  la  stlU  In  force.  Assuming  this  claim  to  be  true.  It  wUl  be  ob- 
served that  the  act  of  1826  does  not  require  the  city  of  Albany  to  keep  the 
navigable  waters  within  the  city  free  from  obstructions,  but  vests  It  with 
the  legislative  power  to  enact  an  ordinance  to  that  end.  Winpennp  t.  PhUa- 
detphia,  65  Fa.  St.  135.  is  cited.  There  the  statute  required  the  city  to  keep 
the  navigable  waters  within  Its  limits  free  from  obstruction,  and  tbe  city  was 
held  liable  for  injuries  consequent  upon  its  neglect  to  observe  tbe  requirement. 
In  Bart  v.  Mayor,  9  Wend.  571,  an  ordinance  like  the  one  In  qaestion  was 
held  void,  for  tlie  reason,  among  others,  that  tbe  power  given  to  the  city  to  oi- 
force  its  ordinances  was  limited  to  a  penalty  upon  the  violators  not  exceeding 
$25,  whereas  the  ordinance  then,  like  tbe  ordinance  now,  provided  for  ttte 
removal  and  sale  of  the  sunken  boat;  that  is,  its  confiscation.  The  present 
charter  confers  no  power  to  authorize  or  direct  tbe  sale  of  the  boat,  but  dam 
confer  power  upon  the  city  to  enforce  lbs  ordinances  by  ordaininfl;  penalties 
for  each  and  every  violation,  not  exceeding  tlOO.   Section  11.  tit.  3. 

An  ordinauce  In  excess  of  the  legislative  power  of  the  common  conndt  Is 
void.  This  ordinance,  so  far  as  it  directs  the  sale  at  private  property,  b 
therefore  void.  It  is  urged  that  tbe  sunken  oanal-boat  was  a  nuisance,  in 
that  It  obstructed  navigation.  Ko  doubt  it  was,  and,  if  there  was  no  othn 
practicable  way  to  abate  it  except  by  its  destruction,  it  might  have  been  de- 
stroyed. But  whoever  undertook  to  act  for  the  public,  and  to  destroy  It. 
must  be  prepared  to  show  that  he  did  it  under  the  requirement  of  a  great  and 
overruling  public  necessity.  Sioka  v.  Dom,  42  N.  T.  47.  So  far  u  tbe 
case  shows,  the  necessity  for  its  destruction  was  rather  private  than  public. 
It  Injured  tbe  business  nsually  coming  to  the  plaintiff's  dock.  PeopU  v. 
Corporation  of  Albany,  11  Wend.  539,  is  cited.  It  was  there  held  that  tbe 
city  was  indictable  for  not  abating  a  public  nuisance,  injurious  to  tbe  public 
health,  caused  by  the  accumulations  in  the  Albany  basin  of  noxious  sub- 
stances. The  court  cited  the  act  of  1826,  and  held  that  the  city  had  the  power 
to  deanse  the  basin,  and  it  was  therefore  its  duty  to  do  it,  if  tbat  act  was 
necessary  to  protect  the  public  health.  But  tbe  court  held  that  the  city  hai 
no  power  to  destroy  a  bulk-head,  which  was  private  property,  but  which  by 
its  situation  caused  the  noxious  materials  to  settle  In  tlie  basin  instead  of  bs- 
Ing  carried  along  by  tbe  current.  The  bnlk-head  was  no  nnisance,  thougb 
the  cause  of  one.  In  such  a  case  it  Is  obvious  that.  If  the  public  authorttlea  do 
not  abate  tbe  nuisance,  It  will  remain  nnabated.  There  la  a  plain  difference 
between  the  protection  of  the  public  health  and  the  protection  of  tbe  plain- 
tiff's business  from  accidental  obstruction;  it  may  be  the  duty  <sA  the  govern- 
ment to  provide  for  tbe  one,  and  of  tbe  plaintiff  to  provide  for  the  other.  But, 
in  the  case  of  a  public  nuisance  injurious  to  health,  we  do  not  think  tbat  m 
individual  whose  health  becomes  thereby  impaired  can  maintain  an  actaon 
■gainst  the  cdty  for  tbe  medical  expenses  he  Incors  and  the  loss  of  baatnesi 
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he  SDsfaUns  in  consmaenoe  9f  Us  Impaired  health,  or  If  he  ahoold  ohoese  to 
abate  the  nuisance,  A>r  the  esEpense  which  he  Ineors  in  so  doing.  If  the  ei^ 
is  liable.  It  Is  liable  tor  the  direct,  and  not  the  remote  and  contingent,  eMse. 
qneneea  o(  tto  negligence.  The  eity  bad  no  ageney  in  sinking  the  boat.  If 
liable  all,  its  liability  Would  be  limited  to  the  damages  naturally  conse- 
quent upon  its  failure  to  remore  It.  The  expenses  incuired  by  the  phUnUfl 
would  not  bo  thus  incurred.  They  would  be  incurred  or  no^  at  the  plain- 
tiff's election.  Damage  to  his  business  or  Impairment  of  the  value  of  his 
propwty  might  natatuly  f<rilow.  We  And  nothing  in  any  statute  requiring 
the  city  to  rellere  the  plaintiff  from  the  burden  of  protecting  his  own  busi- 
ness and  property  from  loss  occasioned  by  the  obstruction  and  burden  caused 
by  the  act  or  omission  of  third  parties.  Beside,  the  Hitcbon  river,  within 
the  dtj  <tf  Albany,  ia  part  of  the  highway  for  state,  interstate,  and  foreign 
commerce,  and  is  subject  to  regulations  and  improvement  by  congress.  The 
state  mi^  exercise  such  control  aa  does  not  Interfere  with  the  power  vested 
ia  congress,  and  may  require  the  dty  of  Albany  to  provide  such  ccmtrol  with 
respect  to  the  portion  cf  the  river  within  its  limits.  MobO*  Co.  K$mbaU,  102 
U.  S.  691.  So  flur  as  the  state  has  authorized  the  to  aid  Its  commerce  bf 
removal  of  (Astnicttons  in  the  river,  the  authority  Is  in  the  nature  of  a  privi- 
lege, which  under  its  charter  the  dty  ought  to  ocerdaa  for  tbe  gener^  eor- 
porate  welfare,  bat  nob  to  xeMeve  private  owners  of  docks  from  proper  pri- 
vate expense.  The  river  is  not  a  highway  of  the  tStj,  Beaman  t.  Mmj/or^ 
80H.T.  aSft.  Judgment  affirmed,  with  oostB. 


In  re  Foulkb'  Bstatb. 
(SurrogaUf$  Court,  King*  Countu-  Maiehtl,  UBBl) 

Jimmanra— Tao&tiho— laaaevLABirr. 

Where  It  eppean  tram  a  mnogate's  decree  that  oertaln  matten  ware  Utfgateff 
and  pasMd  on,  wtaea  in  fact  the  snrrogate  decdlnect  to  ootuMar  encfa  mattm  for 
wast  of  jnrtodloMoB,  there  Is  an  "trranlatlty"  iat  whSoh  tbe  deorae  may  be  eat 
aside  mader  Code  CItU  Froa  N.  T.  1 USS,  maae  upUoable  to  •anonfce's  ooorts  tar 
MoUoD  2481.  mbd.  8. 

MoUon  by  John  W.  Fonlks  to  vacate  or  modify  certain  deerees  of  the  snr> 
Ti^ate  confirming  tbe  report  of  the  refaree  to  ttte  effect  that  the  accounts  of 
the  azeeiitors  of  tbe  will  of  William  Foulks,  deceased,  were  correct,  and  de- 
ciding that  the  referee  did  not  have  Jnrisdlction  to  try  certain  objecUonanmte 
to  the  accounts,  and  ordering  dtatiibutlOD  of  the  estate  in  pursuance  cS  tbe 
will.  For  action  by  John  W.  Foolks  ^^oat  the  executors  for  a  legaqy,  see 
6  K.  T.  Supp.  112. 

Goodrteh,  Xtaody  d  QoodHeh,  tor  John  W.  Foolks.  Zawtan  A  Wea^  for 
tbe  eoceeatoxa. 

Abbott,  S.  This  motion  is  made^  nnder  snbdfvisfon  6  of  section  24S1  of 
the  Code  of  OtvU  Procedure,  to  <^en,  vacate,  modify,  or  set  aside  Uie  decrees 
of  tbie  court  made  and  entered  In  the  above-entitled  matter  on  <v  about  the 
28d  and  37th  days  of  NoTember,  1888.  "Subd.  6.  The  powers,  oonferred  by 
Uila  nbdlvlslon  most  be  exercised  only  In  a  like  case,  and  in  the  same  man. 
ner,  aa  a  court  ot  neotd  and  of  gmiend  JarisdicUon  exercises  tbe  same  pow- 
ers.** Seotio*  1282  of  the  Code  seta  forui  the  mannw  In  which  a  court  of 
record  and  general  jurisdiction  exercteea  the  powers.  "Sec.  1282.  A  moticn 
to  ael  aaldea  Unal  judgment  for  irregularity  shall  not  be  heard  after  tbe  ex- 
irfratloB  of  one  year  since  the  Sling  ot  the  judgment  roH.**  The  petitioner 
berela  does  not  dalm  that  there  was  any  fnad  or  coUaaion  {oactked  upoa 
bim  by  the  eseeutors,  bat  dmply  that  the  decrees  do  not  state  tbe  facta  which 
were  pneentsd  to  the  samgate.  From  the  seid  deerees.  It  appears  as  if  cer* 
tela  «i9^ealians  to  said  aeeeuali  wsse  Ittlgated  and  passed  en  hf  the  referee 
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and  surrogate,  whereas  the  fkot  la  they  bottb  fefased  to  entertain  or  pan  npoo 
•aid  objections,  on  the  ground  that  thej  did  not  have  jurisdiction.  It  la 
setUed  that  anything  unwarranted  hitrodaoed  into  a  judgment  ia  an  Iciegu- 
larlty.  for  which  the  remedy  ia  by  motion  to  be  made  within  one  year  after 
the  filing  of  the  judgment  roll  in  the  oonrt  of  original  jurisdiction.  Tbis 
question  has  been  recently  passed  upon  hy  the  court  of  appeals  in  Bank  ▼.  Blye^ 
23  N.  £.  Bep.  8U5.  See,  also.  In  re  TUdm,  98  K.  T.  «4;  also.  Tn  re  Haw- 
ley,  100  T.  206,  S  X.  £.  Bep.  68.  More  than  one  year  having  •spired 
aince  t3m  entry  of  the  decrees,  the  motion  must  be  denied. 


In  re  Biehanh. 
In  n  HoLZBB. 
(AhmKot  Court  of  Buffalo,  Speotal  Tarm.  April  0, 188a) 

FUSKT  A3tD  CKILI>-OnBT0DT— RlQHTS  OW  ?ATHHB. 

On  habea$  corptu  tiie  grandfather  of  a  child  two  and  a  half  yean  oU.  Ik 
pearedtbat  the  child's  mother  had  died  at  the  house  of  petitioner,  ner  father;  tint 
ue  cAiild  remained  there  abont  one  and  a  half  years,  whoi  defendant,  her  tether, 
obtained  custody  of  her,  and  Immediately  placed  her  In  an  a^lnm  for  det^tots 
children;  that  defendant  had  not  married  again,  and  had  no  home  to  which  ha  could 
take  his  daughter,  and  no  person  who  oonld  take  care  of  her;  and  that  nstltionar 
is  able  to  give  the  child  such  care  as  one  of  her  years  should  have.  Hsid,  thai 
eostody  would  be  awarded  to  petitioner. 

Petition  by  David  7.  Blemann  for  hab^a*  oorpu*  to  the  Qerman  Bomsn 
Catholic  Orplian  Asylum  and  Andrew  Holxer  to  prodnoe  the  body  of  itMtj 

Holzer.  an  Infant. 

Fitoh  A  BraunMn,  for  petitioner.  Hmry      BrrnM,  tar  *i«»fa«wtMiit 

Holzer. 

Titus.  J.  David  F.  Blemann,  the  petitioner,  procured  a  writ  of  habeai 
corpus  to  be  issued  out  of  tbis  court,  directed  to  the  German  Roman  Oatbolio  I 
Orphan  Asylum  of  Buffalo  and  Andrew  Holzer,  to  produce  the  body  of  Maiy 
Holzer.  Mary  Holzer  is  the  infant  child,  two  yearn  and  a  half  old*  of  An- 
drew Holzer,  who  married  Mary  Biemano,  the  daughter  oi  David  F.  I^emann. 
About  two  years  ago  she  died  at  the  house  of  her  father,  leavloff  ber  aarviv- 
Ing  her  husband,  Andrew  Holzer,  and  Mary,  ber  only  child.  Han  Holzw, 
the  child,  continued  to  live  with  her  grandfather  up  to  about  the  ISlh  day  ot 
Kovember,  1889,  when  she  was,  by  direction  ct  tlie  court,  plaeed  In  tbo  paa> 
session  of  ber  father.  Andrew  Holzer.  It  appears  that  the  father  Immedi- 
ately took  thecUld,  and  placed  it  in  theeara  w  tbe  Qerman  Boman  Catbcrfk 
Orphan  Asylum,  an  institution  for  the  care  of  destitute  and  liomeleas  chil- 
dren. It  ranalned  in  the  ouato^y  of  the  asylum  authorities  until  about  the 
26th  day  of  November,  when  David  F.  Blemann  instituted  this  r»*»«*«"*i"g 
to  reoorer  possession  of  the  child.  The  asylum  authoriUes  make  no  claim  te 
the  ebild,  and,  from  ttie  testimony  of  tbe  truatees  and  managers,  it  spears 
that  thi^  do  not  want  the  child,  and  do  not  think  the  asylum  la  a  proper  plaea 
when  a  suitable  home  can  be  provided  for  it.  It  appears  that  David  F.  Bie- 
mann  Is  a  reputable  citizen  of  this  dtgr,  possessed  of  omsiderabla  pnqierty. 
bavlttg  a  good  home,  and  abundantiy  able  to  provide  auitabteaooommodaaons 
and  such  care  to  the  child  as  one  of  its  tender  years  should  have.  It  Cnrtber 
appears  that  Mr.  Blemann  and  bis  family  are  much  attached  to  Hiecblld,  hav- 
ing liad  the  care  <tf  It  since  tbe  death  ot  lla  mother.  Andrew  H<dsar,  aince 
the  dealfa  of  bis  wife,  haa  remained  ■unmarried.  He  baa  no  fomale  relatives 
in  thla  oonntiv,  and  no  person  of  bis  own  kindred  who  oui  take  chai|^  of 
and  care  for  the  child.  He  Is  not  keeping  a  boose  of  bis  own,  and»  at  the 
time  these  prooeedlnga  were  Instituted,  was  boaiding  with  a  taxnily  by  tin 
name  of  Orimm.  It  iq^ears  that  Mr.  Grimm  is  a  widower,  keqiiugbottse 
with  bis  grown-up  children,  haviiig  a  daughter  abont  80  yean  old.   M»  oe- 


Digitized  by  Google 


Snpv.CtBof.] 


nr  RE  BmAHK. 


517 


cnpIeB  ft  comparatively  small  bouset  and,  in  addition  to  himself  and  four  chil- 
dren, has  three  men  boarders.  There  Is  some  evidence  that  Holzer  is  a  man 
of  Inltable  disposition,  Tiolent  temper,  and  often  Klves  away  to  fits  of  pas- 
elon.  This,  Mr.  Hoizer,  by  his  own  affidavit  and  the  affidavits  of  others  who 
have  known  him  for  some  time,  denies.  It  is  claimed  for  him  that  he  is  a 
man  of  quiet,  peaceable  disposition,  <tf  a  kindly  nature,  slow  to  anger,  and 
never  violent. 

On  the  return  of  thia  writ  it  was  Intimated  by  the  coart  tliat  the  father 
had  the  legal  right  to  the  cnstody  of  his  child,  and  unless  it  could  be  made  to 
appear  to  the  satisfaction  of  the  oourt  that  he  was  not  a  sttitirt>le  person,  or 
that  bis  circumstances  were  not  soeh  as  would  promote  the  best  interests  of 
the  child,  In  case  she  was  given  to  him,  the  writ  would  bare  to  be  dismissed. 
Further  proof,  by  affidavit  has  been  made  by  both  the  petitioner  and  Holzer. 
On  an  examination  of  the  authorities,  it  seems  to  be  the  rule,  followed  in  this 
state  in  numerous  cases,  that  while  tlie  father  Is  the  legai  custodian  of  hia 
childreD,  this  right  is  by  no  means  absolute,  but  is  required  to  yield  when  the 
eircumstances  are  such  that  Its  observance  would  be  Injurious  to  the  children 
themselves,  and  the  courts  have  frequently  recognized  and  applied  this  prin- 
ciple In  similar  oases.   Mttnsin  v.  PsopZs,  25  Wend.  64;  In  r«  (Tateon,  10 
Abb.  N.  G.  215.   The  principle  recognized,  aod  which  seems  to  govern  the 
eonrts  in  the  disposition  of  cases  of  this  character,  is  the  interest  of  the  child. 
And  in  some  cases  the  question  of  the  care,  health,  education,  and  even  fut- 
ure wel&re  as  to  matters  of  property,  have  been  considered  sufficient  reasons 
for  refusing  the  father  the  custody  of  the  child.   In  re  Welch,  74  N.  T.  299. 
In  that  case  it  was  held  by  the  court  at  appeals  that  considerations  AttWting 
the  health  and  welfftre  of  a  child  which,  in  the  judgment  of  the  court,  ren- 
dered it  expedient  to  leave  it  temporati^  in  the  cnstody  of  an  aunt,  to  whose 
care  it  was  committed,  although  its  fiither  and  motJier  were  at  the  time  living, 
and  of  sufflclent  means  to  provide  and  care  for  it,  may  Justify  the  court  in 
wrlthholdlng  its  custody  from  them.   It  seems  to  me,  therefore,  that  It  is 
only  necessary  to  determine  whether  the  father,  as  he  is  at  present  situatedt 
can  give  such  care  to  this  i^lld  aa  its  interests  demand,  or  whether  its  grand- 
fatber  is  not  better  calculated,     reason  of  his  family,  his  attadimeid  to  tha 
child,  and  their  affection  and  ability,  to  give  it  better  care. 

A  careful  examination  of  the  affidavits  presented  in  the  case  lead  me  to  the 
conclasion  that,  at  present  at  least,  the  father  should  not  have  the  custody  of 
tbe  child.   The  evidence  is  quite  convincing  that  his  d^iretoget  the  custody 
of  tiie  child  Is  less  on  account  of  his  affection  for  it  than  his  disposition  to  de- 
prive its  grandfather,  and  especially  Agnes  Blemann,  of  it.   It  is  not  ques- 
tioned that  at  the  time  the  father  obtained  possession  of  it  the  child  was  re- 
ceiving every  kind  and  gentle  treatment  which  loving  and  affectionate  rela. 
tives  coold  ^ve  it;  that  their  affection  for  tbe  child  is  unquestioned;  that  its 
care  and  education  will  be  looked  after  withont  expense  to  Holzer;  that  Mr. 
Hiemann  promises.  In  his  affidavit,  that  if  the  child  ahall  continue  to  live  with 
him  tiie  interest  in  his  property  to  which  its  mother  would  have  been  entitled 
s  ball  go  to  it  on  his  decease.   On  the  contrary,  when  the  fattier  took  the  child 
on  tbe  ISth  day  of  November,  he  at  once  took  it  to  the  asylum,  with  a  view 
to  placing  it  there.   The  asylum  authorities  refused  to  receive  the  child  with- 
uut  some  reason  being  shown,  when  he  went  away,  and  at  night  returned 
witli  it.  with  a  statement  that  he  had  been  unable  to  And  any  plaoe  for  it, 
when  tbey  consented  to  take  it  on  the  agreement  that  he  should  at  onee  take 
scep«  ^  procure  the  consent  of  the  trustees  of  the  institution.  It  appears  that 
it  tttSti  time  there  were  125  homelees  and  deetltute  children  in  the  asylum; 
tKAft  xoany  ct  them  were  sick,  and  some  had  died  from  contagious  diseaae. 
bVitti  state  of  things  the  child  was  permitted  by  the  fatber  to  remain 

tiero  nntil  be  was  sent  for  by  the  managers  on  the  fc^owing  Sunday,  witfa- 
,ufc  oiK^  calling  to  inqoire  after  its  comfbrt  or  wdfare.  This,  of  itself,  indi- 
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cattiB  strongly  to  my  mind  that  Holzer  had  no  affection  for  0w  chlldt  and  only 
cared  to  deprive  its  grandfatber  of  the  custody  of  it. 

Orphan  asylums,  although  the  means  of  aeoompllshing  much  in  the  way  of 
jvoviding  homes  for  the  destitute  and  homeless,  are  a  necessary  evil,  andars 
Dot  designed  as  homes  for  children  who  have  relatives  able  and  willing  to  anp* 
port  them  and  bring  them  up  as  they  should  be.  The  child  should  be  io  a 
family,  surrounded  by  its  friends,  and  under  their  direction;  it  sliould  hare 
the  beneficial  influencea  with  which  a  home  life  anrrounds  it.  To  take  a  chiU 
from  such  a  home,  and  place  it  in  an  asylum,  la  oonkary  to  every  principle 
nlating  to  the  training,  education,  and  government  of  children.  It  ia  tbs 
aim  of  these  institutions  to  find  homes  among  respectable  families  tor  Un 
<^ildrfln  under  their  charge,  and  tliey  are  uniformly  placed  In  auch  homes  ai 
soon  aa  such  places  can  be  found  for  them.  It  may  be  claimed  for  Holnrthit 
when  he  placed  the  child  in  this  asylum  he  bonesUy  thought  the  child  wobU 
be  propoiy  treated  and  as  weU  oared  for  as  at  the  borne  of  Its  grandMta^; 
that  it  was  a  pn^r  place  for  such  a  child;  and  that  it  was  but  a  tempoiaiy 
expedient  until  he  could  flud  a  suitable  place  in  some  family.  He  now  dahns 
that  he  has  found  snob  a  home  in  the  family  of  Mr.  Orlmm.  who  ia,  mdoabt- 
edly,  a  reputable  man,  and  would  not  aofler  hum  to  oome  to  Uia  child  if  bi 
knew  it. 

It  is  also  claimed  that,  inasmuch  as  Holzer  is  now  boarding  at  the  booseoC 
Orlmm,  it  places  the  child  under  bis  immediate  care  and  supOTvisifHi,  and 
that  it  will  he  equally  well  eared  for  and  nourished  as  at  the  honae  of  Hr. 
Rlemann.  loannot  agree  in  this  view  of  the  facts.  Mr.  Orimm  and  Mr. 
Holzer  are  necessarily  away  from  home  at  wortc  during  the  day,  and  cannot 
know  how  the  child  is  being  treated  or  cared  for  In  their  absence.  He  has  no  ' 
wife  to  take  a  motherly  interest  in  the  child*  but  It  would  be  left  to  the  cars  j 
of  one  of  his  unmarried  daugbtws,  who  could  not  be  expei^ed  to  give  it  that 
tender  care  and  patient  attention  which  one  oceupyii^  the  place  of  a  motte 
can  only  give.  The  child  is  so  young  that.  If  it  should  not  be  properly  eared 
for  through  the  long  hours  of  the  day,  it  has  no  one  to  befriend  it  mod  make 
complaint  of  its  treatment  to  the  father  on  his  return  at  night,  if  It  should  bs 
necessary,  Beaides,  the  proposed  home  fi)r  the  child  is  only  temporary,  aod 
its  future  one  uncertain.  It  may  go  from  Orimm'B  to  some  other  fAmat  to- 
morrow, and  the  assurances  which  we  now  have  of  a  present  cure  and  home 
do  not  furnish  very  sutntantlal  evidence  that,  so  long  as  the  father  ts  wlthoat 
a  home*  the  child  may  not  soon  find  its  way  to  some  asylum. 

In  the  disposition  of  this  case,  I  recognize  and  place  stress  upon  the  tudt 
that  the  father  has  now  no  home  except  of  snch  a  temporary  ehamctar  as 
that  the  Interests  of  the  child  will  be  promoted  by  being  permitted,  for  Vt» 
present  at  least,  to  remain  with  Its  gi-andfather.  When  he  establishes  a  boms 
for  himself,  suitable  for  the  child,  with  some  one  in  charge  having  bla  inter- 
est at  heart.  It  may  then  be  entirely  proper  to  give  him  the  custody  <tf  hit 
child,  but  until  such  time  it  is  beat  that  the  child  should  be  kept  where  It 
now  is.  The  order  of  the  court,  therefore,  is,  that  the  custody  of  the  ct^SA,  I 
Mary  Holzer,  is  awarded  to  David  P.  Kiemann,  its  grandfather;  Utat  Andrew  ' 
Holzer,  the  father,  may  at  any  and  all  reasonable  time  or  times  visit  bia  chili' 
at  the  house  of  said  Relmann  for  such  ressonable  length  of  time  on  aoch  visits 
as  a  due  regard  for  the  convenience  of  said  David  F.  Biemann  will  allow;  that 
this  order  is  made  without  prejudice  to  the  said  Andrew  Holxer,  at  sometime 
in  the  future,  on  new  papers,  to  make  another  and  farther  aitj^boatimi  to  the 
eoort  for  the  oustoidy  of  his  said  child* 
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LiFPB  V.  Mbtbopolttah  El.  Bt-  Oo.  $t  ol. 

(Superior  Court  qT  New  York  Cttnh  Qmural  Term.  June  S7,  laXL) 

TBZu>-4'orDiNos  ov  F&o^AKBHiuanrr. 

In  an  acUon  to  natratn  (he  operatt(»B  of  detencUmti*  raUmv  on  the  aTenne  la 
front  of  pl^ntifTB  property,  the  court  first  found  that  inch  avenue  waa  kept  opea 
In  like  manner  as  other  streets  In  the  olty  "  are,  and  of  ri^ht  ought  to  be. "  Saose- 
qnent  ftndlon  were  to  the  effect  that  auoh  aTenne  waa  used  by  defendants  for 
unantiioriied  purposes,  and  judgnwnt  was  given  for  plaintiff.  BAd,  that  the  ooort 
had  power  at  tbe  next  term  of  court  to  amend  the  first  finding  so  as  to  make  It  oob- 
form  to  the  other  findings  and  the  dedilon. 

Appeal  from  specUl  term. 

Action  by  Ciiarlea  Lippe  against  the  Metropolitan  EleTated  Eailwaj  Ooa- 
pany  and  tbe  Manliattaa  Railway  Company,  to  restrain  the  operation  oil  d» 
tendanta*  railway  in  front  of  plaintiff's  property.  The  aeoond  finding  of  iubb 
ot  the  court  waa  to  tbe  efCeet  that  tbe  avenue  on  which  plaintifl'i  pn^ier^ 
abutted  waa  kept  c^wa  for  a  publio  highway  "in  like  manner  as  the  oiitMr  pab- 
lioatreeta and  avenues"  Intbecity  "arotandof  rightoughttobe.**  SabsaciDeiit 
findings  were  to  the  effect  that  tbe  said  avenne  had  been  deToted  by  defendaiUB 
to  purposes  inconsistent  with  the  purposes  for  which  it  was  opened,  and  the 
coart  gave  Judgment  for  pl^ntiff.  Ajb  the  next  term  of  court  an  order  was 
made  amending  the  second  finding  of  fart  by  inserttog  at  the  Bud  tbexeof  tha 
vords  "azoept  as  hereinafter  found, "  the  object  of  the  amendmut  being  t» 
nuAe  the  finding  conform  to  the  other  findings,  and  to  tlM  daatsSoii  actoally 
made. 

From  sadi  order  defftndanta  appeal. 
Argued  before  TsuAX  and  DuoBOk  JJ. 

Daeto  A  AnpoBo.  for  appellants.  S«dbilt4ii«nfMM,forfaBpondeiife. 

Trvax*  J.  The  order  appealed  from  is  affirmed,  with  costs,  on  the  t^nioa 
«C  the  oonct  of  appeals  in  Bohlm  v.  SaUway  Co.,  24  K.  B.  Bep.  963,  (decided 
JvM  17,1800.) 


BOBBBTS  9.  BAUlMABtBir  9t  Ot, 

iBup&rtor  Com*  0/  2r«t»  Torh  CUu,  Special  Term.  9iiteiiaryU,unL) 

■nr  TaUL— Jni»«MSHT  AnstHvnrra  bt  Covbt  ov  Afpbajui. 

A jodgmsntia  ejeotmantenteredbrtiieeoartof  ameala, pnnaaat  tea  etlpiihh 
tion  DT  appellant  under  Code  Civil  Proa  K.  Y.  1 191,  bum.  1,  that  Jndgmea*  abaotait* 
shonld  he  entered  against  him.  If  the  order  of  the  general  term  granting  a  new 
trial  should  be  afflrmed,  is  not  within  section  1S95,  providing  that  a  new  trial  maj 
be  had  as  a  matter  of  right  "after  a  final  Judgment  rendered  upon  an  issue  at  faeL* 

Ejectment  by  Edward  Roberts  agalust  August  Baumgarten  and  oUiers. 
The  cause  was  tried  by  the  court,  a  jury  having  been  waived,  and  judgment 
was  given  for  plaintifF.  Defendant  appealed  to  tbe  general  term,  where  the 
Judgment  waa  reversed,  (51  K.  Y.  Super.  Ct.  482,)  and  on  appeal  by  plaintiff 
the  court  ot  appeals  afflrmed  the  order  of  the  general  term.  (18  K.  B.  Bep.  96.) 
Plaintiff,  on  his  appeal  to  the  court  of  appeals,  stipulated  Uiat,  If  the  order  of 
the  general  term  should  be  afflrmed,  judgment  absolute  should  be  entered  for 
defendant.  After  tbe  decisfon  by  the  court  of  appeals  a  new  trial  was  granted 
on  plaintiff's  motion.  Defendants  now  move  to  vacate  such  order.  Tbe  pro- 
visions of  tbe  Code  of  Civil  Procedure  referred  to  in  tbe  opinion  are  as  foU 
lows:   Section  191,  subd.  1:  *'An  appeal  cannot  be  taken  from  an  ordw 

Stntlng  a  new  trial*  on  a  case  or  exceptions,  unless  the  notice  of  appeal  con- 
ns an  assent,  on  the  part  of  the  appellant,  that,  if  tbe  order  is  afflrmed, 
Judgment  absolute  shall  be  rendered  against  the  appellant.**  Section  1524: 
"Except  In  a  case  where  it  is  otherwise  expressly  prescribed  In  this  act.  a 
final  judgment  la  an  action  spedfled  in  this  article,  rendered  upon  the  trial  ot 
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an  Issue  of  fnct.  Is  conclustve.  as  to  the  title  established  In  the  aotton,  upon 
each  party  agidnst  whom  it  is  rendered,  and  every  person  claiming  from, 
throagh,  or  under  bim,  by  title  accruing,  either  after  the  judgment  xoU  is 
filedi  or  after  a  notice  of  tlie  pendencgr  <rf  the  notion  Is  died  In  the  ptopn 
oounty  elerk's  oflBee,  as  prescribed  in  aitlele  ninth  of  this  titte.**  Saetlon 
1525:  "The  court,  at  any  time  within  three  years  after  such  a  Jodgmmt  ti 
rendered,  and  the  judgment  roll  la  flled^  upon  the  application  of  tlie  party 
against  whom  It  was  rendered,  his  heir,  devisee,  or  Mslgnee,  and  upon  pay- 
ment of  all  costs  and  all  dam^es,  other  than  for  rents  profits,  or  for  oae 
and  occupation,  awuded  thereby  to  the  adverse  party,  must  malM  an  ordv 
vacating  the  Judgment,  and  granting  a  new  trial  in  the  action.  The  oonrt> 
npon  a  like  application,  made  within  two  years  after  the  second  final  Jndg- 
ment  la  rwdmd,  and  Uie  Judgment  roil  is  final,  may  make  an  «ader  vanting 
the  second  judgment,  and  granting  a  new  trial,  upon  the  like  terms,  if  It  ta 
satisfied  that  Justice  will  he  thne^  promoted,  and  the  rights  of  the  parHei 
nuMresatisfaetorUy  ascertained  and  eatabllsbed.  IXcH  mm  than  two  new  trials 
shall  be  granted  under  this  section. " 
J>.  0.  AaUlfiff,  for  plaintiff.  Ctphaa  Brakurd,  lor  defttidants. 

BuoBo,  J.  It  seems  that  the  Code  provisions  requiring  a  aUpulatlon  for 
judgment  ahsidnte  against  an  appellant,  if  an  order  granUng  a  new  tiLd  ii 
affirmed,  (subdivision  1,  8  191,  Oode  avil  Proc.;  suUlvisIon  2,  g  11,  Oods 
Fxoa,)  remained  substantially  unchanged,  so  fkras  they  aflectthe  question  un- 
der consldeimtlon»  during  the  axfatence  of  at  least  fOnr  different  provisions  m 
to  new  trials  In  ejectment  actious ;  so  that,  in  endeavoringto  Interpret  subdivis- 
ion  1,  8  191.  and  sections  1524,  1525,  Code  Civil  Proc,  with  respect  to  each 
other,  we  qneetion  la  chlefiy  as  to  the  intention  of  the  law-makert  In  origl- 
naUy  requiring  the  assent,  and  as  to  thdr  intention  in  enacting  sections  ISSk, 
1525,  of  ttie  present  Oode.  In  1857,  section  11  of  the  Code  of  Fxtraedure  wss 
amended  so  as  to  require  a  stipulation  tor  Judgment  abeolnte  in  cases  when 
an  appeal  was  taken  to  the  court  appeals  from  an  order  granting  a  new 
trial.  At  that  time,  and  up  to  tbe  passage  of  the  act  of  1861,  the  Bevlaed 
Statutes  provided  that  in  ejectment  actioiia  a  second  trial,  asamatterof  r^ht, 
could  be  bad  after  Judgment,  where  the  Judgment  had  been  rendered  upon 
a  verdict.  This  right  was  allovred  in  order  to  afford  a  way  for  relief  against 
tile  aocidenta  and  ndsfortunes  to  which  jury  trials  are  peculiarly  liable.  Bag 
V.  ffagef  36  Barb.  448.  In  cases  where  tbe  Jadgment  bad  been  entered  after 
tbe  stipuladon.  the  Hssent  being  optional,  none  of  the  risks  incident  to  jury 
trials  were  Incurred.  So  the  reason  which  induced  the  allowance  of  a  new 
trial  In  cases  where  a  judgment  had  been  rendered  on  a  verdict  would  not  Bp- 
ply  to  cases  where  the  judgment  had  been  rendered  upon  tbe  stipulation.  It 
therefore  appears  that  tbe  stipulation  required  was  one  for  judgment  absents 
as  against  the  right  of  an  appellunt,  inclusive  ot  bis  right  to  a  new  trial  i^r 
judgment,  and  tbe  giving  of  tbe  stipulation  operated  accordingly.  Chapter 
221,  Laws  1861,  amended  tbe  Bevised  Statutes  so  that  a  new  trial  as  a  mat- 
ter of  right  could  be  bad  after  any  Judgment  in  an  action  of  ejectment,  but 
this  sweeping  privilege  was  speedily  cut  down  by  an  amendment,  (chapter 
486)  Laws  ImZ,)  which  provided,  in  effect,  tliata  new  trial  could  be  had  as 
ot  right  in  an  action  of  ejectment  after  "Judgment  rendered  upon  a  verdict 
of  a  j  ury  or  a  report  of  a  referee  upon  tbe  facts,  or  upon  a  decision  of  a  single 
Jndge  upon  the  facts."  By  the  Code  of  Civil  Procedure  tbe  law  was  again 
changed,  so  that  it  is  now  provided  that  a  new  trial  may  be  had  as  a  matter 
of  right  In  the  actions  referred  to  "after  a  final  judgment  *  •  *  rendwel 
upon  the  trial  of  an  issue  of  fact."  Sections  1524, 1625.  FromaconsidenUioa 
of  these  changes  in  tbe  law,  I  am  unable  to  discern  any  reason  which  would  ^- 
torA  a  fair  tusis  for  opinion  tbat  the  effect  of  making  the  stipulation  as  to 
judgment  alwolnte  is  now  otherwise  tlum  it  was  in  1867,  when  the  assent  was 
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0nt  required.  In  addition,  it  maj  be  said  that.  In  the  present  action,  there 
la  DO  Judgment  which  was  rendered  upon  a  trial;  the  only  one  now  in  exist- 
ence was  rendered  upon  a  stipulation,  and  it  stands,  in  effect,  as  a  judgment 
entered  by  consent.  For  these  reasons  it  seems  that  the  judgment  , rendered 
by  the  court  of  appeals  In  this  action  was  not  such  a  Judgment  aa  la  referred 
to  in  aection  1525  of  the  Code  at  Civil  Procedure.  The  necessary  conclusion 
if  that  in  an  action  of  ejectment,  after  Judgment  absolute  rendered  by  the 
eonrt  of  appeals  upon  the  rlgbt  of  an  appellant  who  has  assented,  as  required 
byaeetion  191  of  tbe  Code,  no  right  to  a  new  trial  exists  by  virtue  of  McUon 
IKtt.  Tike  nujtion  to  vacate  tbe  order  of  Jannaiy  17th  is  granted. 


HAHZLTON  «.  GiBBS  $t  si. 

(Ottv  Court  of  New  York,  Speetal  Term.  Jannaiy  UOOl) 

TtMABOm-  Vtofioa.tiok— Pmob  PuEADiHe  VmsanwD. 

On  tbe  aervioe  of  a  copy  of  tbe  oomplalnt  on  him,  defendant  admitted  due  mnioe 
Ot  the  complaiDt.  Tbe  ocmiplaliit  was  properly  veiifled,  bat  the  copy  served  on  de- 
faadaat  waa  not.  Defendant  then  eernd  an  uaverifled  aneww,  and,  on  it*  return 
tor  want  of  verifloatlon,  notlfled  plaintiff  that  the  copy  of  the  complaint  lerved  on 
Um  waa  not  Tsrifled,  bnt  deollned  to  allow  plaintiff  to  oorreot  the  copy,  whereupon 
phJnMffaerveda  trae  oopy  of  the  oomplai&t  Held,  that  defendant  would  be  re- 
qirifad  to  itle  a  verlHed  answer. 

Aotloa  by  Andiibald  W.  HamUton  against  Bichaid  H.  OIMm  koA  Walter 
G.  Unrpby  on  an  aooonnt  stated.  A  copy  ai  the  complaint  was  served  on  de> 
fmdanta,  who  then  admitted  dne  service  of  the  complaint  The  complaint 
ma  duly  Tertfled,  but  the  copy  which  WM  served  on  defendants  was  defertlve 
as  to  the  verification.  Defendants  served  an  answer,  which  was  returned  to 
tliem  beonae  it  waa  not  veriflod.  Defendants  then  notified  plaintiff  that  the 
eopjr  oC  the  complaint  which  was  served  on  thran  was  not  verifted.  Kalntiff 
tlwn  veqneated  defendants  to  allow  a  cnreoUon  of  tbe  copy  of  tbe  «Hnp!iUnt> 
but  defendants  refnaed  to  allow  it.  Plaintiff  then  served  a  true  copy  of  the 
oomplalnt,  and  he  now  moves  for  j  udgment  aa  tor  fiailure  to  answer. 

Biif  A  Walktr,  i/omet  B,  Sly,  of  counsel,)  for  phUntifl.  /.  2>.  SatUn, 
for  defendants. 

Tax  Wtok>  J.  Ifotion  granted,  nalesa  within  six  dajs  the  attcwnegr  for 
d^sndant  GIUm  aerrea  tbe  verified  answer  of  said  defendant. 


Datxsson  e.  GoBNXLL  et  aL 
(CUy  Court  of  BrocMyn,  Omeral  TmvL  June  98^  UML) 
L  JCastbs  asd  Bbktaht— Nsouasxoa. 

In  the  oonstraotioD  of  an  elermtod  ndlroad  by  defendant,  Iron  oolnmna  were 
erected  on  each  eide  of  the  street.  GHrders,  reitii^  on  tlie  top  of  the  oolnmns,  were 
stntobed  aoroM  the  street,  and  two  girders  on  eaoC  side  of  the  street  were  strettihed 
ttom  oolnmn  to  oolamn ;  their  ends  restlnff  on  seat  plates  plaoed  on  tbe  transverse 
^iderfc  and  also  reeUng  below  on  Iron  taatgetsegtepmng  oat  from  the  oroes-glrdera. 
Two  bona  wen  inserted  thnngh  the  flanges  on  the  longitndinal  glrdeis  and  the  seat 
plates.  Upm  tha  longitudinal  girdan  waa  plaoed  a  platfbnn  or  traveler  whloh 
earrled  a  weight  of  10  or  19  tons.  The  platform  was  moved  by  means  of  a  rope 
fastened  to  a  post  on  the  platform,  carried  forward  about  60  feet  to  a  leading  block, 
and  then  retaroed  to  a  block  In  tbe  center  of  tbe  platform.  Tbe  leading  bloi^  was 
attaobed  by  a  clamp  to  an  inside  lonKltndinal  giraer  on  tbe  same  ride  &  tbe  street 
as  the  post  CD  tbe  platform.  Plalotlfl,  working  on  the  platform,  was  Injured  throogh 
tha  giving  away  of  tbe  longitudinal  girders  while  the  platform  waa  in  motion. 
Plaintiff  contended  that  lateral  bracinge  should  have  beeu  put  In  iMtween  tbe  lon- 

SfeDdlnal  girders;  that  the  ends  thereof  staoald  have  beeu  fastened  with  bolts  at 
e  bottom,  OS  well  aa  at  tbe  top ;  that  one  of  tbe  longitiidinal  girders  waa  bent, 
and  that,  by  fastening  tbe  olamp  to  a  longitudioal  girder  instead  of  a  transverae 
one.  tlie  structure  waa  subjected  to  a  strain  which  belped  to  cause  tbe  falL  iMd, 
thai  tbe  question  of  tha  negllgenoa  of  detsadant  was  for  the  jury. 
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S.  SAira— EriDBNCi. 

FlalntUE  wu  proper^  allowiBd  to  intVtty  m  to  whether  he  knew  what  the  eflaot 

would  be  of  not  sappmnff  brooes  to  the  longUndinai  girders,  and  of  Uadhig  the 

traveler  towuds  the  auLe  with  «  rope, 
a.  Sua. 

EvMence  wu  H^'— u  to  the  asul  method  emplofed  la  hnildiiig  oreibaid 
IronBtructureB. 

i.  BnxiBiTOK— Hbabsat. 

Bvldenoe  of  a  plmlotan,  who  examined  plaintiff**  iojariee,  aa  to  ■tatwnaato  Mada 
to  him  by  plaiTitiff  doting  the  axamiiiation,  waa  proper Jjr  admitted  on  the  ondor- 
standing  that  It  ahonld  be  sferidken  oat  mileiB  the  frau  of  nudi  atatomenta  ahonld 
beproren. 

Appeal  from  trial  term. 

Action  hy  William  S.  DaTldson  against  John  B.  Cornell  and  Henry  OoriulL 
Judgment  was  given  for  plaintiff,  and  defendants  ^peaL 
Mgued  before  Cleubkt,  C.  J.,  and  Os&obhb,  J. 
XemiMl  Bhidmant  tm  appellanto.   CAoWm  /.  PaUmwn,  for  mapondMit. 

OraoBKX,  J.  In  1888,  defMidantB  were  contractus  for,  and  were  engaged 
in,  constmcting  an  elerated  railroad  on  Broadway,  in  this  city:  and  plaintill 
was  employed  by  them  in  suoh  oonatructiun.  On  February  14^  1888,  an  ao- 
eident  occurred  by  wbicb  plaintiff  was  sererely  injured;  and  be  broogbt  this 
action  to  recover  damages  for  such  Injuries,  on  the  ground  that  they  were  oo* 
casioned  by  the  negligenoe  of  the  defendants.  Plaintiff,  on  the  trial,  recovered 
a  verdict  for  •2,500;  and  from  the  jadgmmt  entered  tbereoD,  aad  toim  an 
tnder  denying  a  motion  for  a  new  trial,  this  ^peal  is  taken. 

Tbe  method  of  eonstraetlon  of  said  elevated  railroad,  in  so  far  as  it  related 
to  the  points  in  dispute  bwein,  maiy  be  briefly  described  aa  follows:  Inm 
omns  were  first  firmly  Inserted  on  each  side  of  the  street  at  or  near  ttw  curb, 
tainsvwsely  opposite  each  other,  and  longitudinallyB0to60  feet  apart.  These 
etdamns  ware  spanned  bf  traosTecse  i^rdersi  wUoh  rated  on  of  tiie  col- 
amns.  aad  were  bolted  to  the  bniAets  on  top  of  the  Of^miia.  Tour  loMitnd- 
Inal  gUdNTB*  two  on  eaeh  side  of  the  street,  extending  from  eoloma  to  oniiBa. 
w«e  then  plaoed  on  the  transveise  ^xdws,  the  mds  reaUng  on  the  oraoa-gizilen 
on  top.  on  iTO  saddles  or  seat  plates  placed  oa  the  tcansTorsa  glntera  tat  that 
purpcne,  and  also  resting  below  on  iron  brackets  extending  out  ftom  theerosa* 
girders  to  receive  the  lower  part  of  the  ends  of  the  lougitaainal  girders.  Then 
two  bolts  war*  Insetted  In  bolMiolei  made  Cm  that  paipose,  through  the  flanges 
on  the  longitudinal  gtrden  and  tte  aeat  pUtet  on  the  tmoBvetsa  giidcra;  tlMO 
bolts  being  serewed  up  with  nnts  tightened  by  hand.  After  the  flrst  two  or 
three  longitudinal  girders  were  plaoed  In  position,  a  structure  was  placed  there- 
on, designated  as  a  ^platform  **  or  "  traveler. "  This  consisted  of  a  platform  rest- 
ing on  axles,  wittt  12  wheels, — 8  wbeds  ninnli^  on  each  of  the4  longitudinal 
mders;  the  wheels  being  about  24  Inches  In  diameter,  and  having  danges  on 
the  oatslde  about  S  Inches  In  depth.  The  platform  over  the  wheels  was  about 
25  feet  wide  aad  80  feet  Itmg,  and  was  eonstructed  d  heavy  ttmbm.  On 
tills  platform  was  a  small  fnuae  honse,  in  wbldi  was  a  steam-engina.  boiler, 
and  winch,  soraetlmea  ealled  the  **Gypsy. "  On  the  front  (tf  thephitfimn  was 
what  is  called  a  ** gallows  frame,"  consisting  oi  four  poats  secured  by  a  oross- 
pleee  on  top.  The  outer  two  ot  the  poats  were  located  9  or  10  feet  from  the 
edges  of  the  platform,  one  on  each  «de;  Hm  two  Inner  posts  being  on  a  line 
with  the  onter  poets,  and  about  equidistant  therefrom  and  from  each  other. 
On  this  phitform  were  also  kept  ropes,  blocks,  necessary  tools  and  im^emeots. 
The  wa±men  leqnired  to  work  it  were  generally  thereon,  aad  Its  wei^it,  in- 
ehiding  Its  contents  and  appliances,  was  about  10  or  12  tmis.  Wooden  cftDck- 
biooks  were  used  to  keep  the  platform  in  place  when  it  was  not  in  motion; 
and  there  was  also  a  rope  in  the  rear  ot  the  [datfonn  fastened  to  a  side  girder 
eomediatanoe  in  the  rear,  called  a  "heel  rope"  or  "check  rope,**  which  was 
need  to  prevent  the  platform,  when  in  motion  on  a  down  grade,  Acorn  going 
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too  npldly.  In  front  of  the  plaUorm,  but  not  oonnectad  with  It,  wm  a  light 
deni^,  weighing  aboot  three  tons,  called  the  "Oraashopper,"  which  wna 
seed  for  the  purpoBe*  Id  connaction  wltti  the  engine  ou  the  pIatfiorm»  of  hoist- 
ing up  the  girdeia  from  Uie  street,  in  order  to  idaoe  them  in  position.  As  its 
Hie  or  oonstrucUon,  however,  had  no  immediate  connection  with  the  happen- 
ing of  the  acddMit  1^  which  pUlntifC  waa  injured,  any  partlcnlar  description 
of  St  here  Is  onneceasary.  When  a  aet  of  longitudinal  glrdera  had  been  hoisted, 
placed  in  position,  and  bolted,  tha  Orasshc^per  and  platform  vere  then  moved 
furwaid  another  span,  so  as  to  be  In  position  for  lifting  the  next  set  of  gltd- 
an.  The  method  of  moving  the  platform  waa  as  follows:  A  leading  block 
was  taken  forward  about  60  feet,  and  attached  bj  a  olamp  to  the  top  of  the 
inside  left*hand  longitudinal  girder.  A  rope  was  fastened  to  one  of  the  legs 
of  the  gallows  frame  on  tbe  same  side  as  the  leading  block,  carried  forward  to 
the  leading  bkwkt  paaeed  through  it,  and  tlien  returned  to  a  hlotk  in  the  oen- 
ter  of  tbe  {datfoim,  uid  thence  to  the  drum  of  Uie  Oypsy,  where  a  turn  or 
two  was  taken,  and  the  end  held  behind  the  drum  by  a  woricman  who  took  in 
tbe  slatdE  rope  aa  tbe  togiixB  revolved  tiie  drum,  and  drew  tbe  platform  ahead. 
This  np9  was  called  the  "traction  rope."  The  elevated  raUroad  had  be«n 
eonstracted  by  tbe  defendants  for  a  distance  of  aboat  three-fourths  of  a  mile. 
Ralntlfl,  who  bad  {oevious^  worked  for  defendants,  had  been  employed  on 
the  traveler  and  about  the  oonstroctlon  for  aboat  two  months  prior  to  Febru- 
ary 14,  1888.  On  that  day,  wliile  the  tiavder  was  being  moved  forward  In 
sabetantifdly  the  manner  above  described,  and  when  it  was  about  half-way 
across  a  60-foot  span,  tlw  four  lon^todinal  girders  on  whloh  it  was  moving 
snddenly  gave  w^,  and  fell  Into  the  street,  carrying  with  them  the  platform 
and  the  plaintitE,  wlto  was  standing  m  it  at  the  Ume.  thereby  causing  the  in- 
jaries  of  wliioh  be  complains. 

Plalntiff^a  contention  on  the  trial  was  that  the  structure  was  insecure  and 
nnsafe,  and  that  the  method  of  construction  was  a  dangerous  one,  and  that 
defendants  ncslected  tbe  usual  precautions  to  strengthen  it,  and  make  ft  safe, 
before  sobjecting  it  to  the  strain  of  the  heavy  weight  that  was  put  upon  it. 
Be  claimed  that  lateral  bracings  should  have  t>een  pat  in  between  the  longi* 
tudinal  girders;  that  the  ends  thereof  should  have  been  fastened  with  bolts  at 
ttie  bottom,  as  well  as  the  top,  in  tbe  bolt-holes  provided  for  that  purpose; 
tiiat  one  of  the  longitudinal  girders  over  which  the  platform  waa  passing  at 
the  time  it  fell  waa  bent;  and  that,  by  reason  of  fastening  the  clamp  to  a  Ion* 
gltodlnal  girder  instead  of  to  a  transverse  girder,  the  structure  was  subjected 
to  a  dangerous  lateral  strain,  which  hcdped  to  cause  its  fall.  Evidence  was 
Introduced  on  the  part  of  the  plalntiCE  to  sustain  the  foregoing  contentions. 

At  the  close  of  plaintiff's  case  tbe  learned  counsel  for  tbe  defendants  moved 
to  dismiss  the  complaint  on  tbe  grounds  that  no  negligence  had  been  sbovm 
M  the  part  of  the  defendants;  that  tbe  negligence,  if  any,  was  that  of  fellow- 
ienrants;  and  that  the  plaintiff  assumed  tbe  risks  of  his  employment.  This 
motion  waa  denied,  and  defendants'  counsel  excepted.  We  think  the  motion 
was  properly  denied.  Enough  bad  been  shown  by  tbe  pltUntlfl  toreguire  tbe 
submission  to  the  jury  of  the  question  as  to  whether  defendants  bad  been  neg- 
ligent In  the  duty  that  they  owed  to  plaintiff.  They  were  bound  to  take  Ol 
usual  and  reasonable  precautions  to  make  the  stmcture  secure,  and  to  insure^ 
as  far  as  they  reasonably  could,  the  plaintiff's  safety;  and,  unless  they  had 
done  so  in  the  flist  instance,  even  tbe  negligence  of  fellow-workmen  of  the 
plaintiff  would  not  excuse  them.  While  it  is  true  that  plaintiff  assumed  tbe 
risks  <rf  his  employment,  yet  it  is  well  settled  that  the  risks  assumed  must  be 
patent  and  apparent.  To  hold  that,  in  the  erection  of  a  structure  of  this 
eharactor,  plaintiff  must  have  been,  or  ought  to  have  been,  aware  of  the  re- 
sults that  would  naturally  follow  each  step  taken  In  tbe  course  of  the  work, 
would  be  crediting  htm  with  the  possession  of  a  knowledge  that  no  one  would 
expect  from  a  workman  of  his  grade  d  employment.  He  bad  a  right  to  rely 
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on  the  superior  knowledge  of  his  emplt^rB  as  to  all  tbose  matters  in  which 
he  could  not  foresee  what  might  happen  in  following  out  the  plan  of  construc- 
tion devised  by  them.  At  the  close  of  the  testimonj  the  motion  to  dismiss 
was  renewed*  denied,  and  an  exception  taken.  We  cannot  see  that  the  sub- 
mission of  the  defendant's  testimonj  had  so  utterly  routed  the  testimony  on 
the  part  of  the  plaintiff  as  to  authorize  the  learned  trial  Judge  to  take  the  case 
from  the  consideration  of  the  jury.  All  the  contentions  of  the  plaintiff  had 
been  controverted  and  put  In  Issue  by  the  defendant's  evidence,  but  there  was 
no  such  preponderance  of  testimony  in  favor  of  the  defendants  as  wonld  have 
Justified  the  court  In  dismissing  the  complaint.  The  testimony  on  both  sides 
was  voluminous,  and  on  many  points  contradictory.  It  was  just  such  a  case 
as  called  for  the  verdict  of  a  jury  on  the  questions  involved,  and  we  think  it 
would  have  been  error  to  have  held  otherwise. 

At  pages  54  and  55.  plaintiff  was  asked  if  he  knew  what  the  effect  would 
he  if  braces  were  not  supplied  to  the  longitudinal  girders,  and  also  what  the 
effect,  if  any.  would  be  to  lead  the  traveler  towards  the  side  with  a  rope;  and 
he  was  allowed  to  answer  lhes6  questions,  under  objections  and  exceptions. 
We  tMnk  the  questions  were  properly  allowed.  Plaintiff  had  a  right  to  show, 
If  he  could,  his  ignorance  of  Uie  effects  arising  from  the  matters  inquired  of. 
If  he  knew  of  the  effects,  it  might  reasonably  be  claimed  that  they  were  In- 
cluded ia  the  risks  of  his  employment,  or  that  he  was  guilty  of  contributory 
negligence.  Those  questions,  and  plaintiff's  answers,  went  to  show  that  the 
risks.  If  any,  arising  from  the  alleged  defects  inquired  about,  were  not  patent* 
and  that  plaintiff  knew  nothing  of  the  consequences  that  might  ensue  thore- 
from. 

Various  other  exceptions  were  taken  by  the  learned  counsel  for  the  defend- 
ants to  the  admission  of  the  evidence  of  experts  as  to  the  usual  methods 
adopted  in  the  building  of  overhead  iron  structures,  and  as  to  the  precautions 
it  was  customary  to  adopt.  Plaintiff  claimed  that  defendant's  negligence  con- 
sisted in  part  of  a  failure  to  adopt  usual  and  well-known  precautions  to  Insure 
safety.  We  think,  therefore,  that  this  class  of  evidence  was  admissible  to 
enable  him,  if  he  could,  to  sustain  his  contention. 

Plaintiff  was  examined  by  Dr.  Corey  on  the  Saturday  previous  to  the  ttiti, 
and  the  doctor  was  called  as  a  witness  on  the  trial  as  to  the  extent  of  plain- 
tiff's Injuriee.  The  learned  counsel  for  the  defendants  objected  to  the  admis- 
sion of  any  statements  made  In  the  course  of  the  examination  by  plaintiff  to 
Dr.  Corey.  This  evidence  was  admitted  by  the  court  with  the  understanding 
that  it  would  Im  stricken  out  unless  the  truth  of  such  statements  was  proven; 
and  plaintiff  subsequently  was  recalled,  and  swore  that  the  statements  so  made 
by  him  to  the  doctor  were  true.  We  think  that  tliis  was  a  proper  disposition  of 
the  objection,  and  preserved  all  defendants'  rights.  These  statements  of  plain- 
tiff were  Incidental  to  the  medical  examination,  and  contrlbnted  tolts  complete- 
ness and  efficiency.  We  are  aware  tiiat  similar  statements  made  to  a  layman 
have  heretofore  been  held  fnadmlsslbie  on  the  ground.  In  part,  that  th^  were 
hearsay,  and  In  part  that  It  afforded  an  opportunity  to  unduly  exaggerate  the 
Injuries  complained  of.  These  objections,  however,  were  removed  by  the 
plaintiff's  testimony  that  the  statements  made  by  him  to  Dr.  Corey  were  true. 

The  testimony  given  by  the  witness  Salisbury  on  cross-examination  (pages 
213-215)  as  to  the  manner  of  constructing  the  Sands-Street  road  after  the  ac- 
cident was  properly  admitted.  Counsel  for  defendants  had  on  the  dire<^  ex- 
amination examined  the  witness  as  to  the  construction  of  that  road,  (folio  625.) 
and  the  questions  put  by  plaintiff's  counsel  constituted  a  fair  cross-examina- 
tion on  that  point. 

This  case  was  submitted  to  the  Jury  in  a  lucid  and  exhaustive  charge,  wfaiob. 
In  our  opinion,  fully  and  fairly  covered  the  legal  rights  and  duties  of  the 
plalnUff  and  of  the  defendants.  Without  taking  up  $eriatim  the  various  re- 
quests to  Glwrge  made  by  the  learned  eonnsel  tor  the  defendant  whloh  were 
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ratoMd,  w*  think  no  flrfw  waa  committed  in  any  of  aucb  refusals.  The  sob- 
iect-matter  of  most  of  them  bad  already  been  covered  by  the  charge  of  the 
Muned  trial  jadg^  while  otbers  embodied  <nr  wen  based  on  facts  assumed  to 
be  nndispated,  bat  as  to  which  there  were  dlspntes.  None  of  the  other  eoc- 
e^ions  in  the  case  seem  to  us  to  call  for  any  special  notice  or  discussion. 

The  very  elaborate  brief  of  the  learned  counsel  for  defendants  has  reedved 
our  careful  attention  and  eonsideiatim*  bat  we  find  ourulTes  unable  to  agree 
with  liim  that  tha  learned  trial  Judge  committed  my  error  upon  the  trial,  or 
Uiat  the  appellants  were  prejudiced  In  any  way.  We  are  according^  of  the 
<^lnlon  that  the  Jodgmentand  order  appealed  from  should  beafflrmed.  Judg- 
ment and  ttdw  do^^Uig  motion  tta  new  trial  affirmed,  witii  costa. 


Bkuabui  Stbah-Fowxb  Oo.  «.  SouDABiTT  Watcb-Gasx  Oo. 

{OUy  Court  <if  Brooklyn,  Omeral  Term.  June  98;  UBOl> 

1.  IiAJlDLOBD  km  THKurr— CoNSTstrcnoH  or  Lam. 

la  a  lease  of  the  top  floor  of  a  building  it  waa  provided  that  the  landlord 
shonld  furnish  steam-power  eret?  workLog  d»  of  the  jear,  "ezoeptlng  sooh  time  as 
aiajbeneoessary  fOrreMirs,  •  •  •  and  the  aoeamnlt  ted  delays  "thereof  ah^ 
Bot  aaoeed  Ifl  working  osts  each  Tear,  "exoept  la  case  of  aooUent  to  landloni*s 
j^Mitly  erploaion  or  otiierwlBe,  hi  Trtiloh  case  the  tenant  nwytennlnalatto 
The  bodlers  and  engine  were  In  a  separate  building,  and  the  lessee  took  power 
from  the  main  shaft  by  Its  own  counter-shaft.  Held,  that  an  injury  oaused  to  the 
landlord's  machinery  by  a  flre  which  originated  in  the  demised  premises  was  not 
*'hj  explosion  or  otherwise, "  and  did  not  anthorlie  the  tarminatloB  of  the  Isaso. 

&  S&in— TsBHiiUTioir  or  Lujw. 

The  Boor  of  the  demised  premises  and  the  tenant's  own  belting  and  *^ft*t'T*g 
ware  so  injured  as  to  reonlre  about  three  weeks  for  repairs,  but  the  landlord  conu 
have  been  ready  to  furnish  power  wltiiln  a  few  daj*.  Sela  that,  even  though  the 
deafemctton  were  held  to  have  ooonrred  "by  BE^Sotioa  or  othenriack^tlis  tenant 
was  not  authorised  to  terminate  the  lease. 

Appeal  from  trial  term. 

Action  by  the  Reliable  Steam-Fower  Company  against  the  Solidarity  Watcb- 
Case  Company  for  rent.  The  court  directed  a  verdict  for  plaintiff,  from 
which,  and  the  Judgment  thereon,  defendant  appeals. 

Argued  before  Vas  Wick  and  Osbobne,  JJ. 

CAos.  H.  Machin,  for  appellant.       if.  eft  H,  HF.  Van  CoU,  for  respondent. 

Vau  Wtce,J.  FlaintifE  leased  to  defendant,  for  a  fixed  term  and  price, 
tcn>  Soar  of  a  building  with  steam-power.  The  engine  and  boilers  which  sup- 
plied the  power  were  located  in  an  adjoining  building.  A  flre  occuried  In  the 
demised  premises,  and  a  few  days  thereafter  defendant  notified  plaintiff  of  Its 
intention  to  move  out,  which  was  done.  To  this  action  for  rent,  fOr  a  period 
subsequent  to  the  complete  repair  of  premises,  defendant's  defense  is  that  it 
vacated  premises  and  termlni^ed  the  lease,  as  it  had  a  right  to  do.  The  court 
dliwted  a  verdict  for  plaintiff,  and  from  tiie  judgment  catered  thereupon  this 
appeal  was  taken.  The  parties  to  this  lease,  recognizing  that  there  were  two 
species  of  property  let,  which  wore  liable  to  inch  injuries  from  particular 
eaoses  m  would  render  them  useless,  contracted  with  reference  thereto. 
There  la  always  a  ebanoe  ctf  teatructlon  of  bufldlngs  tnm  flre,  and  steam 
.plants  from  explosion.  The  ninth  paragraph  of  the  lease  Is  the  nsnal  Bre 
.  clause,  but  ttiere  is  no  contention  that  there  was  a  total  destruction  of  the 
building  therefrom ;  therefote  this  gaTS  defendant  no  right  to  terminate  the 
leass.  TUs  brings  us  to  the  consiaeratlon  oi  the  flist  parsgraiA  €i  this  in- 
Btnunent,  wUcb  gave  defmdant,  under  eertaln  i^roumstanees,  the  right  to 
tennlBSte  the  lease,  which  reads  as  follows:  "The  hindlord  agrees  to  furnish 
said  stsaiD-power,  live  steam,  and  wat«r  tot  all  woric  dsys.  vlx.,  every  day  in 
the  year  excepting  Suniteys  and  logsl  holldsys,  IM  ten  hours  daily,  ezoqit  on 
Saturdays,  when  they  shsU  be  nine  boors,  between  the  usnsl  hours  of  mom- 
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iog  anil  afternoon;  exceptiog.  also,  audi  time  as  may  be  necessary  fur  re- 
pairs and  alterations  in  landlord's  plant;  ai»l  tbe  landlord  agrees  that  tbe  ac- 
cumulated delays  for  repairs  on  engines,  boilers,  or  machinery  shall  not  ex- 
ceed twelve  of  the  work  days  in  each  year,  except  In  case  of  accident  to  htntf- 
lord's  plant  by  explosion  or  otherwise.  In  wbich  case  the  tenant  may  termt 
nHte  this  lease;  but  it  is  hereby  agreed  that  the  landlMd  shall  not  be  held 
liable  for  any  loss  to  tenant  caused  by  Bueh  accident. " 

Such  steam-power  plant  consisted  of  engine  and  boilers  placed  in  another 
building,  and  the  sh^tlng  and  belting  which  oommunicated  the  power  totfais 
top  floor,  and  also  1.600  feet  of  two-inch  pipe,  which  con  reyed  the  steam  fron 
the  boiler  through  tbe  building.  From  the  main  shaft  d^endant  received  or 
took  power  by  means  of  itsown  counter-shaft  and  belta.  This  top  floor  and 
defendant's  own  shafting  and  belts  were  so  injured  by  Are  as  to  render  it  Im- 
possible for  defendant  to  use  them  till  such  damages  were  repaired,  the  build- 
ing by  plaintiff,  and  this  shafting  sldA  belting  by  defendant,  which  required 
about  three  weeks.  Defendant  could  have  been  in  no  condition  to  take  power 
or  Bteam  for  that  time.  We  must  not  forget  that  some  of  the  belting  and  shaft- 
ing that  were  injured  did  not  form  a  part  of  plaintiff's  plant.  The  injury  to 
plaintifE's  plant  was  of  a  trifling  character,  viz.,  the  damage  to  several  hdU 
by  water  or  fire,  which  could  have  been  replaced  In  a  day.  if  needed,  and  were 
actually  replaced  within  three  days;  and  uia  damage  to  20  feet  of  two-Inch 
pipe  out  of  1,600  feet,  which  ooold  have  been  replaced  immediately,  and 
would  have  been  ready  for  use  as  soon  as  defendant  would  have  needed  it  If 
defendant  had  not  vacated  tbe  premises.  Defendant  was  not,  and  could  not 
have  been,  delayed  In  carrying  on  its  business  by  injury  to  plaintiff's  steam 
plant.  The  delay  was  caused  solely  by  the  Injury  to  the  building  ItseU.  So 
far  as  power  and  steam  were  concerned,  the  plaintiff  stood  ready  to  supply 
them  to  defendant  as  soon  as  It  needed  them,  or  was  ready  to  receive  them. 
What  do  tbe  words  "accident  by  explosion,"  used  in  connection  with  a  steam 
boiler  or  engine  mean  ?  "Explosion"  is  defined  by  Webster  to  be  "a  borst- 
ing  or  sudden  expansion  of  any  elastic  fluid  with  force  and  a  lond  report.**  U 
is  manifest  the  parties  to  the  lease  had  in  mind  the  Inherent  danger  of  steans- 
boilers  to  explosion  from  the  expansion  of  the  steam.  There  is  not  the  slight- 
est evidence  to  show  that  any  such  explosion  Injured  the  plant  referred  to  in 
this  paragraph.  The  defendant's  counsel  Insisted  that  any  accident  to  tbe 
plant  by  explosion  gave  it  the  right  to  terminate  the  lease.  We  (^not  agres 
with  this  construction  of  that  clause,  which  means  and  says  that,'  if  tbe  land- 
lord shall  fail  to  supply  power  or  steam  for  every  work  day  of  tbe  year  exo^ 
12  days  necessary  for  repairs  to  plant,  the  lease  shall  remain  in  force,  bnt  ttas 
landlord  shall  be  liable  to  tenant  for  such  failure  unices  the  time  shall  be  n«o- 
easarUy  prolonged  beyond  12  days  to  make  repairs  of  Injuries  caused  an 
accident  from  explosion,  always  thought  of  in  the  use  of  steam,  in  wfaich 
case  the  landlord  shall  bare  more  than  the  12  days  to  makesuch  repairs  with- 
out liability  to  tenant,  though  In  that  case  the  tenant  shall  have  the  option  of 
electing  the  lease  ended.  Defendant  failed  to  establish.  In  our  opinion,  tbe 
right  to  end  this  lease  for  Injuries  to  the  plaat—ffintt  becaase  the  Injatiei 
were  not  caused  by  an  explosion,  within  the  intent  of  the  lease;  and.  Msond^. 
even  If  the  injuries  were  caused  by  an  exploelon.  the  defendant  has  notshowa 
that  plaintiff  failed  for  more  than  12  work  days  to  give  d^endant  the  power 
and  steam  required  and  needed.  We  think  the  jodgnunt  tsaA  ordor  ou|^  Is 
be  affirmed,  with  costs. 

DnsE  0.  TwKLFTB  Sx.  Bbtobhod  Gsubot. 
(Ottv  Court  cf  BroflMvm  OenenU  Tsmi.   Jww  98|  UOO;) 
L  LmiTATiOH  or  AonoiTB— lUnnmra  or  OTAnm. 

CodeClvUProo.  N.  T.  «  410,  provldas  that,  ■'where  a  rlghtaxista,biitademwl 
isneoetsarr.  •  •  *  to  malnUdn  bd  aotlon,  the  time  wlthUwUdi the aeUou mart 
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be  oommenoed  mxut  be  compatod  from  the  time  when  the  right  to  make  the  demand 
lioomplete."  jaeId,th«twnareiE(m«ywudef>oeitadtDb««ppIied  towards  thedto* 
charge  of  a  oharch  debt,  bat  "to  be  returned,  u  demanded,  in  oaae  there  is  not  raf* 
fldent  amount  subscribed  Iv  Jannat;  1, 1890^  **  limitation  against  an  action  to  ie> 
eorer  the  same  because  sumcieut  waa  not  •nbaorlbed,  bagao  to  nm  on  that  4atib 
altiuMigh  demand  was  not  then  made. 
■l  Bami— Dbfostt  or  Honr. 

Baeh  payment  did  not  oome  within  the  ezomUon  of  snbdlririen  S  of  that  seotlon, 
wtitoh  proTldea  that,  *■  where  there  la  m  depom  of  monej  not  to  be  v^old  at  a  fixed 
time,  but  onlT  Dptm  a  speolal  demand,  •  *  •  the  time  mnak  ho  ooBtpoted  torn 
the  oraiandi 

^ppoBl  from  ttitX  ^""^ 

Aoikm  by  Somd  Dmr  agtimt  Vb»  TmUtfa  StmL  Befonoed  Oharoh  at 
BrooklyD.  A  verdict  was  directed  for  the  defendant,  tmm  which,  and  tam 
the  judgment  thereon,  the  plalasifl  wppmU. 

Argued  before  Van  Wyck  aad  OBBmafi^  JJ. 

A.  X.  Martin,  tot  appellant.    Woodioard  (I  BuekU^,  tor  respondoit. 

Tax VtocJ.  TlwpWotifl8neetDreeo¥art7S.16,«ithbitei«Bt,rMelv«i 
deleiid*Tit  under  tbe  following  sgreMnent:  **RaedTed  from  iln.  J}uat» 
for  jBTCidle  concert,  •T&.U  towuda  permanent  debt  of  •19,000  of  Twelftb- 
Street  Beforned  Camroh.  The  amonnt  of  this  auheoripUon  to  be  ntumed,  U 
dODMBded.  *  *  *  la  eaae  ttieve  ia  not  aufBoteot  amount  aubaoibed  by 
January  let,  IBSO."  Tbe  aaewardttnlM  the  allegaUon  of  the  eompbilnt  that 
tbwe  was  not  a  anflkdeat  amount  aabswibed  by  Juuaxy  1>  1880^  to  pay  tbe 
debt,  and  tboa  it  no  erideaoe  to  prove  tbta  alkgatjon.  Thlt  would  be  suffl- 
oleat  to  dafoat  tbo  plainlifE'a  elaim:  but,  ai  tbe  venlict  la  fovor  of  tbe  dfll6n^ 
aat  waa  diroeted  on  the  groaad  that  tJw  action  waa  barxad  byat^teof  lini- 
ttatimia,  wa  will  now  ooaaUor  that.  Bosh  an  aotioa  aa  thia  mrnt  be  bnmgU 
within  aix  yeaia.  OodaClTllFne.  {882.  Tbe  ital  qnaitlon  la  wbotlier  tba 
etatate  cemaaeaena  to  ma  when  tbe  right  to  make  tta  denuaid  matqrea«  or 
when  tbe  deautnd  aetnally  la  made.  If  tbe  fbnaer,  tiien  thia  oanee  of  aoUoa 
waa  outlawed  at  tbe  time  thia  acUoa  waa  bsought;  if  tbe  iattar*  tben  it  waa 
not.  Tbe  right  to  make  tbe  damaal  of  tbe  drfendant  in  tbta  ease  ripened  oa 
Jannaiy  1, 1880.  if  at  all.  for  the  oooditfcm  ot  the  enfaaeriptiooa  on  that  day 
was  to  determine  tbe  asiateaee  or  non-exlataaoe  at  aoeb  right  by  tbe  exprem 
tanna  at  tbe  oontnut  Aa  aooa  aa  tbara  «aa  a  fatlon  oa  Januaiy  1, 188b,  to 
leetlTe  auffldent  snbeeriptlmia  to  p«y  tbe  oburob  dtM,  plalnUif'a  right  to 
ooTtt  her  aabeeriptlon  bwA  waa  oomidete,  though,  to  maintain  her  action,  a 
demand  waa  neceaaary.  Godearil  froo.  §  410,  proridae:  Where  a  right 
azleta.  but  a  demand  la  neoouary.  *  *  •  to  maintain  an  a^n,  the  tUae 
within  wliicb  Uie  aetton  moat  beoommeneed  muat  beoompnted  from  the  time 
when  the  right  to  make  Um  demand  is  emai^te.**  Tbe  plaintiff  Insists  that 
tliis  eaae  oomes  within  tbe  oxo^itton  provided  tx  in  snbdiTiaion  8  of  thbi  aea- 
tloB«  which  ia  that,  "where  tliere  la  a  deposit  of  money  not  to  be  r^iaid  at 
a  filed  time,  but  on^  upon  a  spe<^al  demud.  *  *  *  the  time  must  be 
oompoted  from  tbe  demand.  Thia  payment  of  a  subscription  to  a  oburob 
was  not  a  deposit  within  tbe  meaning  of  this  exe^itton.  Tbe  moat  common 
illaitcatimi  of  tbe  oases  covered  by  this  exoeption  are  bank  aooouDts,  and  most 
at  tlie  eases  ooooerning  this  exertion  relate  to  Uiem.  Plsintifl  did  not  do- 
poatt  this  mcmiy  wito  tbe  ohnrch  to  be  token  care  of  for  ber,  bat  paid  iut 
sabaeription  to  tbe  church.  Cor/dnga  ataU,  99  JX.  T.  491.  see  495.  2 
£.  Bep.  464.  aad  8  N.  B.  Bep.  660:  Dtokiiuom  Mat/or,  etc.  92  K.  T.  (84. 
The  Jndgmmt  and  order  appealed  from  should  be  atfrmwd.  with  ooata. 
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BaaxoK  «.  Bbooklth  Oett  B.  0& 
(OMtf  OMirt  of  BnoktiPh  Omtnl  Ztom  June  SB,  I8Mi> 

▲  TehUot  for  pl^ntlff  for  persoDal  IbJotIm,  rendered  on  (he  tesdmony  of  har- 
•elf  and  one  other  witness,  ss  asainat  that  of  seven  opposing  witnaeeee.  will  net 
b»dletarbedMaKalnatthew«lgnt<tf  erldenoe,  wbOD  toe  teeuntony  for  aaCwdaat 
Ib  ooiitndlotof7,  ud  ihoin  oboinwtMMM  tendlnf  tompportplalntUPa  tteoir 
tbeMoident. 

Appeal  from  trial  term. 

ActtoB  bj  Bettto  Schick,  an  Infant,  against  the  BiookiTn  Cltj  Batlioad 
Oompanjr.  Yardiet  and  jodgment  for  plaintllt,  tnm  which  dafandaiift 
paals. 

ArgQed  before  Yan  Wtok  and  Osbobnb,  JJ. 

Moon  (ft  Wallaee,  for  appellant.   B.  F.  fltniut,  for  respondent. 

Yan  Wtok,  J.  The  onlyqaeetlon  raised  on  this  appeal  la  that  th«Terdlet 
for  plaintiff  is  against  the  weight  of  evidence.  Plaintiff  rested  her  ease  as  to 
how  the  accident  occurred  upon  the  testimony  of  henelf  and  Lena  Bloeb.  her 
companion  on  the  car.  Their  testimony  was  to  the  effect  that  thecondnctor 
was  signaled  to  stop,  and  that  he  blew  his  whistle,  and  the  car  came  to  about 
a  standstill,  and,  as  she  was  about  to  step  off.  be  blew  his  whistle,  and  the 
car  started  and  threw  her  off.  The  defendant  produced  seven  witneesea  tax 
the  porprae  of  throwing  light  on  this  accident,  and  contradicting  the  story  at 
the  plaintiff  and  her  companion,  and  now  insists  that  their  testimony  demon- 
atrated  that  the  verdict  is  against  the  weight  of  evidenoe,  and  should  not  be 
allowed  to  stand.  The  largest  number  of  witnesses  will  not  necessarily  cre- 
ate fair  preponderance  of  evidence  over  that  of  a  smaller  number.  A  fair 
I^ponderance  In  this  connection  means  evidence  of  such  character  and  weight 
as  will  carry  conviction  to  the  minds  of  the  jurors  of  the  existence  of  the  facts 
sought  to  be  proven.  This  requires  of  us  a  careful  examination  of  the  testi- 
mony In  this  case.  We  have  read  It  aU  orlUcally.  and  find  in  the  testimony 
of  defendant's  witnesses  circumstances  that  tend  to  corroborate  the  testimony 
tfxc  plaintiff,  and  to  weaken  the  statements  of  defendant's  witnesses,  as  well 
as  contradictions  of  the  statements  of  plaintiff's  witnesses.  The  conductor^ 
employment  Is  some  evidence  at  his  bias,  besides  his  story  is  In  confliet  la 
some  respects  witii  that  at  othn  witnesses  for  the  defendant,  and  has  some  of 
tbe  ear-marks  of  probability.  He  says.  Immediately  after  he  was  signaled  to 
■top  the  car,  he  blew  his  whistle  for  ttiat  purpose,  and  that  instantly  before  It 
it^ped  plaintiff  made  a  ninnlng  Jnmp  from  the  body  of  the  same  while  It  was 
in  motion,  and  while  both  of  her  hands  were  held  by  her  companion,  (witness 
Bloch.)  Yogtsays  she  fell  badcwards.  Hirschbergsays  he  Is  not  certain  the 
ear  was  in  motion.  Sanl  Pass  says  be  was  engrossed  with  his  newsp^tw,  and 
did  not  see  her  leave  the  car,  thoagh  he  saw  her  on  the  ground.  Sebmidt 
■ays  the  same.  Behring  says  she  nuide  a  step  down,  and  f«l.  We  think  the 
Jurors,  who  bad  all  the  advantagea  of  Beting  and  hearing  theae  witnessss, 
were  the  best  Judges  of  the  truth  of  tbe  stoiy  told  by  plaintiff  and  Iiena  Blodi, 
«■  of  the  Btoiy  presented  by  the  defendant.  Defendant's  oonnMl  did  not  move 
tar  a  nonsuit,  or  ■■k  for  the  direotion  of  a  veidlet  in  Ite  fftvor.  Tl^  would 
seem  to  Indicate  that  he  at  that  time  thought  it  was  a  pnmer  ease  to  aabmit  to 
tbe  Jmr.  JZoss  t.  COOy.  8  Hun,  646:  BamU  SaOroad  Co,,  45  IT.  T. 
628,  682.  Wa  do  not  And  that  preponderance  of  evtdenoe  wUoh  oaBa  upon 
m  to  dlnqiprove  of  tbe  verdict  of  the  juij.  Tbe  Jodgment  and  order 
pealed  from  ainat  be  afBrmed,  with  ooat^. 
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LATHBBa  0.  Hunt. 

(Common  Plea*  of  Nob  Fork  Citv  and  County,  General  Term.   July  18, 1890.) 

1.  Obattbl  MoBTOAaHS— MoxiOAan'B  Possbssio::!— SATiaFAcrioTi. 

ThB  iun  tiiat  a  landlord,  wbo .  holds  a  oliattol  mortgage  oa  bontebold  fnroltaz* 
bekniging  to  hto  tenant  aa  aeoarttar  for  rentt  take*  posMstion  of  the  fDrnlture  oa 
Its  i^Huiaonment  by  the  tenant,  ana  oaree  for  It,  does  not  amount  to  aa  ^proprla- 
tlon  of  the  property  in  BBtlsfactibn  of  the  mortgage  debt. 
I.  Lun>ix>RD  AHD  Tbnakt— RsNT— CoirnRflioN  ov  Tbmant'8  Pbofsstt— EviDBNOa. 

In  an  action  for  the  rent,  where  the  tenant  mIb  np  as  a  defense  a  eonTersion  of 
the  mortgaged  property.  It  la  error  to  exolnde  the  landlord's  testtaOMiy  that  ho 
aerer  used  ue  property  or  allowed  others  to  nse  it,  and  that  ha  had  never  reaped 
any  advaotage  from  its  possesrion. 
K  Bam — ^Hsaburb  of  Dahaoxs. 

Bren  UUm  landlord  had  oonverted  the  property  to  his  own  use,  he  wonld  only  be 
ohai^eable  wltii  Ita  value  at  the  lime  of  the  appropriation,  in  the  abeenoe  of  any 
eridenoe  that  ha  took  it  in  full  satisfaction  of  hu  dew;  and  the  exolnsloa  of  tsstt- 
mony  as  to  the  valne  of  the  property  is  error. 

Appeal  irina  the  eleventh  dlatrict  court. 

Action  for  rent  by  Bichard  Latheia  against  Jacob  H.  Hani,  Defendant 
had  a  judgment  for  coats,  and  plaintiff  appeals.  For  Usxvmt  rcpwt*  see  % 
K.  Y.  Biipp.  494. 

Aigoed  befwe  Axj.kn  and  Bookbtateb*  JJ. 

Joatph  IFalfluJqr,  tax  sppelluit.  L.  B.  AmfwUi  for  respondent. 

BooESTA-nBt  J.  The  action  was  brongbt  bj  the  plaintiff  to  recover  the 
sum  of  #160  dne  from  the  deCsndant  for  the  rent  of  a  certidn  flat  in  East 
Ninety-Third  sbeet.  The  answer  practically  admitted  the  rent  doe,  bat  set 
np  that  the  defendant.  In  order  to  secure  its  payment,  executed  to  plaintiff  a 
ebattal  mortgage  on  certain  furniture  and  carpets  then  in  the  flat  In  question; 
that  the  plaintiff  afterwards  took  possession  of  tbe  same,  and  used  it.  and 
had  derived  great  benefit  from  such  use,  while  the  d^endant  had  suffered 
damage  by  reason  thereof;  and  sought  to  ofEset  or  oounteiHdaim  Uie  damsge 
against  the  rent.  It  also  set  np  as  a  separate  d^ense  that  the  plaintlfl  had 
exercised  bis  right  to  foredcse  the  chattel  mortgage  by  assuml&g  and  exei^ 
el^ng  tbe  riglit  of  ownership  since  about  the  month  of  October,  1887,  and 
bad  thereby  discharged  the  (tefendant  Sitm  all  obligation  for  the  rent  in  qnea* 
tion. 

Appellant  oontandB  that  certain  letters  written  Iqr  Bichard  Lathm,  Jr., 
were  impn^Mdy  admitted  In  evidence  under  the  well-settled  rule  that  the  de^ 
laraUon  of  a  man  cannot  be  given  In  evidence  to  prove  that  he  Is  the  agent 
of  another;  Imt,  while  they  were  not  competent  for  that  purpose^  we  think 
they  were  properly  admitted  as  a  part  of  the  n»  guta*  all  at  them  having 
been  written  In  relation  to  the  matters  In  controversy,  and  his  agenoy  having 
been  sufficiently  proven  t>y  other  evidence.  He,  and  he  alone,  tot  the  flat  to 
the  defendant;  he  collected  the  rent,  and  gave  receipts  therefmr.  When  the 
rent  fell  in  arrear  he  required  security,  rejected  certain  stocks  offered,  and 
selected  the  furniture,  etc..  to  be  included  in  the  chattel  mortage;  had  that 
drawn  up  in  his  own  name,  although  there  was  no  other  debt  than  for  rent 
due  either  the  plaintlfl  or  the  younger  Lathers,  and  the  latter  most  be  held 
to  have  acted  for  tbe  plaintiff  in  that  matter.  So,  too,  when  the  defendant 
was  about  to  give  up  uie  flat,  he  was  consulted  aliout  letting  Mrs.  Bryan,  an 
inmate  of  defendant's  ^nily,  have  the  same  for  the  renudnder  of  defendant*! 
term,  and  afterwards  let  the  same  to  her  for  a  new  term. 

But,  when  this  case  was  before  this  courton  a  former  appeal,  (9  N.  T.  Supp. 
494,)  we  held  that  there  was  no  conversion  of  the  mortgaged  propwty  w£ui 
the  defendant  moved  out  of  the  flat  leaving  it  In  posseesion  of  Mrs.  Bynn,  to 
whom  be  gave  the  express  permission  to  use  it  while  she  occupied  the  pnm- 
ises  In  his  place,  or  afterwards,  when  the  plaintiff  let  tbe  flat  to  her  for  aJMw 
t.IOk.t.s.do.5 — 84 
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term;  and  on  the  present  trial  that  view  Is  oonflrmed  by  the  oral  teetlmony 
given  on  plaintiff's  behalf  and  thelease  lotrodooed  tn  evidence,  which  clearly 
sbowa  lb  was  of  the  flat  alone,  and  that  the  property  in  question  simply  r»- 
mtiined  as  defendnnt  hod  left  it.  After  Mrs.  Bryan  left  the  flat  in  J  uly.  188tjp 
and  abandoned  the  property*  the  plaintiff  took  possession  of  the  flat,  and  put 
the  property  in  other  and  unoccupied  apartments  in  the  same  or  adjoining 
house,  and  sent  the  carpets  to  be  cleaned.  He  had  a  right,  and  it  was  his 
duty,  to  care  fur  the  property  so  abandoned,  and  his  talcing  such  possession 
under  the  circumstances  did  not  satisfy  the  debt,  or  amount  to  ao  appropria- 
tion of  the  property  towards  that  purpose,  as  pointed  out  in  the  opinions  de- 
liwred  on  the  former  appeal;  and.  if  we  were  warranted  In  revetsing  tbe 
judgment  then  for  these  reasons,  defendant's  case  is  certainly  no  stronger  on 
this  appeal,  and  the  judgment  must  be  reversed  again. 

Under  the  opinions  then  delivered  by  the  court,  and  the  issues  raised  bythe 
pleadings.  It  was  essential  thiU  the  defendant  show  a  conversion  of  tbe  naort- 
ga<;ed  property  on  the  part  of  the  plaintiff,  or  an  appropriation  of  it  to  tlw 
full  or  partifU  payment  of  his  claim.  It  was  Just  as  material  and  important 
for  the  plaintiff  to  present  any  evidence  which  would  tend  to  disprove  ^Cber 
oC  these  (acta,  yet,  when  he  undertook  to  show  that  be  had  never  eooTerted 
or  appropriated  it.  that  he  had  never  used  it  himself  or  allowed  othen  to  use 
it,  that  he  had  never  let  it  together  or  with  other  f  urntture,  and  bad  never 
reaped  nny  advantage  from  its  possession,  tbo  court  below,  on  defendant*s 
objection,  refused  to  permit  him  to  do  so.  although  we  think  such  testimony 
w«nt  to  the  very  gist  of  the  defense  Interposed,  and  it  was  error  to  exclade 
It.  It  is  In  vidn  that  the  respondent  se^  to  have  us  draw  inferences  from 
isolated  facts,  after  excluding  such  evldenee. 

We  also  held  on  the  former  appeal  that,  if  there  had  been  a  conversion  or 
an  appropriation  of  the  pn^»erty.  that  would  have  entitled  the  respondents  to 
acredit  upon  the  debt  to  the  extent  of  tbe  value  of  the  property  so  converted ; 
yet  on  this  trial  the  court  below  excluded  all  testimony  of  such  value  either 
at  the  time  the  mortgage  was  given  or  at  an  subsequent  time.  This,  we 
think,  was  clearly  error,  for  the  plaintiif  Is  only  chargeable  with  valae  oi  the 
property  at  the  time  of  the  appropriation,  unless,  indeed,  he  tO(ft  it  In  fall 
sattsfacUon  of  his  debt,  of  which  there  is  no  proof  In  tbe  return  in  this  case. 
The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  at  this  qipeal  to  tbe  appellant  to  abide  the  event* 


Sfbzngeb  e.  Bden  «t  aL 
(Oommon  Flan*  <ff  Stew  iTorfc  OUy  and  Counto,  Omsnit  Term.  Jtone  S,  tBQOi) 

t.  Jm>eMsiTT— Rbs  Adjudioata^— ImuTamu.  Issms. 

In  an  wtfon  ioTOlTtng  the  sole  Isene  whether  defendant  had  wrongfoUr  wed 
TdaintiifB  trade-mark,  and  sbonld  be  eojoined  from  further  n^g  It,  a  flnoing  of 
iBct  that  defendant  bad  been  employed  to  seUplaintUTs  goods  oa  a  oertidii  oooa- 
mlsslon  iB  Immaterial,  and  therefore  not  res  aasvdieata  as  against  defendant  cm 
toe  qaeation  aa  to  his  contract  with  plaintiffs. 
S.  Plbasino — Rkplt— Naw  Matthk  in  Akbwbk. 

Code  Civil  Froo.  N.  Y.  S  514,  provldinif  that  plaintiff  most  mply  wbere  U»  wm- 
ftwer  contains  a  oonnter-olalm,  ooes  not  require  a  r^ly  to  aa  answer  avening  new 
matter,  but  not  oontalnlDg  a  oonnter-claim. 
AssmiFsiT— SsBViaxs  mmsa  Von>  Comtraot— Sutdtb  or  Fbaitos, 

The  ftwt  that  a  eontaraofc  la  t<M.  under  the  statnto  of  ftwida  will  not  pieetoto  a 
reeovery  for  sarvlDsa  aotosUy  landered  in  pursoaaoe  thenwf* 

Appeal  from  equity  term. 

AcUon  1^  John  H.  Springer  against  Jnllas  Blen  and  anoHwr.  Fzom  mm 
interlocnto^  judgment  in  favor  ot  plaintiff  tbe  defendants  appesL 
Argued  before  Dalt  and  Bookstaveb,  JJ. 

Franklin  BIm,  for  appellants.  FahMr,  BootMtp  A  eUdenS0n$,  toe 
spondent. 
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BOOKSTATBB,  J.  Tbls  Ib  an  acUon  In'  equity  brought  by  the  plaintiff 
against  the  defendants,  constituting  tbe  firm  of  Julius  Bien  &  Co..  for  an  ao- 
Gounting  as  to  moneys  received  by  tbem  since  May  4.  1BS9.  upon  ordera  for 
tlieatrical  engraving  procured  by  the  plaintift  for  them  prior  to  that  timor 
under  a  contract  by  whicli  they  agreed  to  pay  the  plaintiff  10  per  cent,  on 
all  moneys  received  by  them  on  orders  for  sucli  engraving  brought  by  the 
plaintiff  to  tbem,  which  10  per  cent,  was  to  be  paid  as  such  moneys  were  re- 
ceived by  the  defendants  from  such  orders.  All  tbe  material  allegations  in 
tbe  complaint,  except  the  terms  of  the  agreement  and  the  allegation  that  there 
was  anything  due  the  plaintiif,  were  either  admitted  by  tbe  answo:  or  upon 
the  tHal  of  the  action;  and  tbe  findings  of  fact  in  respect  to  that  agreement, 
made  by  the  learned  cbltif  justice,  were  fully  supported  by  the  evidence  in 
the  case.  Indeed,  we  do  not  understand  the  appellants  to  seriously  clialleng« 
any  ot  them  upon  this  appeal.  But  the  defendant  claims  that  a  judgment  In 
an  action  in  tbe  supreme  court  between  the  same  parties  and  others  is  a  bar 
to  the  plaintiff's  claim  here,  and  is  rea  adjudicata  as  against  the  plaintiff 
upon  the  question  as  to  what  his  agreement  with  the  defendants 'was.  That 
action  was  commenced  in  the  supreme  court  by  tbe  defendants  in  this,  as 
plaintiffs,  against  the  plaintiff  in  this  action  and  others  as  defendants,  to  re> 
strain  tbem  from  the  use  of  a  certain  name  and  tnide-maik,  and  from  doing 
business  under  that  name,  or  collecting  moneys  thereunder,  and  for  an  ao- 
oounting  for  the  moneys  theretofore  collected  under  that  name,  and  for  no 
other  relief;  and  tbe  judgment  in  that  action  was  for  that  relief,  and  that 
only.  The  allegation  in  the  complaint  In  the  action  in  the  supreme  court*  in 
regard  to  what  the  compensation  to  tbe  pluintlS  in  this  action  should  be,  waa 
substantially  as  alleged  by  tbe  plaintiff  in  his  complaint  in  this  action;  and 
the  plaintiff's  answer  in  the  supreme  court  action  admitted  that  allegation. 
There  was  therefore  no  issue  of  fact  to  be  tried  upon  that  question  in  tliut 
action;  and  the  terms  of  tbe  agreement  in  respect  to  compensation  were  only 
alleged  in  tbe  complaint  in  the  supreme  court  action  as  one  of  tbe  Units  ia 
the  chain  upon  which  tbe  right  to  an  Injunction  was  founded.  Kotwltb- 
standing  this,  the  plaintiffs  in  tbe  supreme  court  action  procured  from  the 
Judge  who  tried  it  the  following  finding  of  fact:  "Eleventh,  That  these  plain- 
tiffs, and  the  said  James  Mitchell  as  well  as  these  plaintiffs,  agreed  to  em- 
ploy and  did  employ  tbe  said  John  H.  Springer,  fur  which  he  was  to  receive 
ten  per  cent,  as  aforesaid,  which  said  commission  should  be  paid  to  him  aa 
long  as  be  remained  in  tbe  employ  of  the  defendants  and  the  said  James 
Mitchell  prior  to  December  11.  Itt88,  and  with  these  pUdntiffs  since  that 
Ume."  The  eighth  finding  of  fact  in  that  action  contains  a  similar  finding. 
Obviously,  this  finding  was  not  a  material  matter  within  the  issue  which  was 
expressly  litigated  and  determined  In  the  supreme  court  action,  nor  was  it 
eomprebended  orlnvfdved  in  tliat  action,  as  no  judgment  could  have  been 
rendered  in  favor  of  the  defendant  in  that  action  for  bis  claim  in  this.  The 
only  quesUon  to  be  determined  in  that  action  was  whether  tbe  defendants  in 
it  had  wrongfully  used  the  name  and  trade-mark  then  in  controversy,  and 
-whether  they  should  be  enjoined  from  the  farther  use  of  them.  Campbell 
T.  Concaliif,  25  K.  T.  613.  was  an  action  brought  to  foreclose  a  mortgage. 
The  dMIense  set  up  payment.  On  the  trial  Uie  plaintiffs  claimed  tliat,  prior 
to  the  commencement,  of  that  action,  an  acUon  bad  been  begun  by  the  de- 
fendant therein  agidnst  the  plaintiff's  assignor,  to  cancel  the  mortgage,  on 
the  ground  that  It liad  been  paid,  and  that  in  such  action  tbe  referee  to  whom 
it  was  referred  found  that  tbe  mortfnge  had  not  been  paid,  and  that  tbwe 
was  due  thereon  the  sum  of  •2.754.88,  and  that  the  complaint  in  that  action 
had  been  dismissed,  with  costs.  The  referee  in  the  action  to  foreclose  the 
mortage  held  that  tbe  prior  judgment  was  blndli^  to  the  extent  that  it 
found  that  the  mortgage  had  been  paid,  but  that  tbe  finding  of  the  referee 
in  tbe  prior  aoUon.  that  there  was  due  on  the  mortgage  tbe  sum  above  men- 
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tloned.  being  an  immaterlA)  flnding,  and  not  embraced  within  the  tunes,  was 
no  evidence  whatever  of  th«  amount  due,  and  was  not  re$  adjtidieata  upon 
that  point  The  referee's  report  was* confirmed,  and  on  appeal  affirmed  by  the 
general  term  and  the  court  of  appeals.  The  court  of  appeals  held  that  inas- 
much as  the  finding  of  the  referee  in  the  prior  action  us  to  the  amount  due 
was  an  immaterial  finding,  and  upon  a  matter  not  raised  In  the  pleadings,  it 
was  not  rea  adjudioata  between  the  parties;  that  the  pleadings  In  that  action 
"did  not  directly  or  necessarily  require  the  referee  to  find  or  report  how  much 
was  due  on  the  mortgage.  •  «  «  Bat  the  evidence  and  inqairy  as  to 
the  amount  due  was  merely  Incidental  or  collateral  to  the  issue  whethw  any- 
thing was  due.  And  it  would  appear  from  the  case  before  cited  that  the 
principle  of  re«  adjudicata  does  not  apply  to  matters  raised  only  incidentally 
or  collaterally.**  See,  also.  People  \.  Johnson,  38  N.  Y.  63.  Hence  the 
learned  judge  who  tried  the  case  committed  no  error  in  finding  as  be  did  Id 
respect  to  the  findings  of  fact  and  of  law  presented  to  him  bearing  upon  that 
subject. 

Appellants  also  contend  that,  inasmuch  as  in  the  forfy-flrst  section  of  the  an- 
swer they  alleged  the  agreement  In  the  complaint  stated,  by  its  terms,  was  not 
to  be  performed  within  one  year  from  the  making  thereof,  and  that  there  was 
no  note  or  memorandum  in  writing  of  the  agreement,  and  Inasmuch  as  there 
was  no  reply  to  this  allegation,  that,  therefore,  the  defense  was  admitted,  and 
this  action  should  not  be  maintained  by  reason  thereof.  The  first  answer  to 
this  contention  is  that  section  514  of  the  Code  only  requires  replies  to  answers 
where  a  counter-claim  is  set  up.  This  was  not  a  counter-claim,  but  a  defense 
requiring  no  answer.  Kew  matter  in  an  answer,  not  stating  a  ooanter* 
claim,  is  deemed  controverted,  and  may  be  traversed  or  avoided  in  waj  mj, 
Arthur  v.  Insurance  Co,,  78  N.  Y.  462. 

But,  even  If  this  was  not  so,  from  the  time  of  the  passage  of  the  statute  of 
frauds  to  the  present  day,  no  case  can  be  foand  which  adjudicates  that  a  party 
may  not  recover  for  vroxk  actually  done  or  services  rendered  under  a  contract 
obnoxious  to  such  statute,  and  this  action  is  to  recover  for  money  earned,  and 
not  for  future  or  prospective  damages  arising  from  a  breach  of  contract. 

Koue  of  the  exceptions  to  the  admission  or  exclusion  of  evidence  were  a^ 
gued  on  this  appeat  either  orally  or  in  the  briefs  of  counsel,  and  they  there- 
fore do  not  require  any  examination.  The  defendants  in  their  answer  set  up 
a  counter-claim.  On  the  trial  no  evidence  was  given  in  regard  to  It,  nor  in- 
deed bad  the  time  arrived  to  give  such  evidence.  But  the  plaintiil,  at  the 
close  of  the  case,  moved  to  dismiss  the  issue  made  by  the  answer  as  far  at 
the  counter-claim  was  concerned.  The  court  very  properly  denied  the  mo- 
tion. Manifestly,  through  some  inadvertence,  the  learned  judge  who  tried 
the  case  signed  the  fourth  conclusion  of  law  presented  by  the  plaintilF.  as  fol- 
lows: "The  plaintiff  is  entiUed  to  have  judgment  against  the  defendants 
dismissing  the  counter-claim  set  forth  In  the  answer  and  the  supplemental 
answer  herein;"  and  the  judgment  contains  the  following:  **And  it  ia  far^ 
ther  adjudged  that  the  counter-claim  set  forth  In  the  answer  and  the  supple* 
mental  answer  of  the  defendant  lierein  be,  and  the  same  is  hereby,  dlamlsud. " 
This  clause  should  be  stricken  from  the  Judgment,  so  as  to  allow  the  defend- 
ants to  litigate  their  counter-claim  upon  tlie  accounting,  if  so  advieed.  Ai 
thus  modified,  the  judgment  should  be  a^rmed,  but,  under  the  ciroomstanoes, 
without  coifii  of  tus  appeal  to  either  partgr  as  against  the  othera 


(OofMwm  Pisa*  ef  JTew  Tbrft  Ottv  and  CounlVt  OmunA  Tmm.  Xwmm  %  tM^ 
OovnuOTS — Valid  rrr — Publjo  Polhtt. 

The  law  requires  that  leases  of  Nsw  York  el^  properl7  shall  be  made  at  pobUo 
aaettoa  to  the  btghest  Udder,  but  It  is  osual  beioze  ibe  austtoa  to  obtain  privately 
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wlwt  Is  eoQBldered  a  reasonable  offer,  which  can  be  accepted  if  no  higher  btd  la 
Bade.  Plaintiff  assisted  defendant  in  cegotiatiDg  with  the  city  oomptroUer  as  to 
such  an  offer,  and  alleged  that  defendant  agreed  to  pay  him  a  oommisslon,  in  oaso 
the  hid  was  accepted.  There  waa  no  bargaining  as  to  keeping  away  other  bidders, 
field,  the  contract  was  not  r<A6,  aa  agalnat  pnblio  polioy. 

Appeal  from  Bpecial  term. 

Action  by  Walter  Myers  against  Robert  J.  Dean.   Verdict  for  plaintiff.  A 
BOtioD  for  a  new  trial  was  denied,  and  defendant  appealed. 
Handtf  4  Hatch,  for  appellant.  P.  X.  Bckarson,  tor  respondent. 

BooESTATEBt  J.   Tbis  actlon  Is  brought  to  recover  broker's  commissions 
in  n^^tiating  a  lease  of  the  property  bounded  by  West,  Reade,  Washington, 
and  Duane  streets.  Id  this  city.   The  comptroller  bad  charge  of  the  property 
to  rent  on  behalf  of  the  city.    The  laws  require  that  all  leases  of  this  kind 
shall  be  at  public  auction  to  the  highest  bidder.   Before  exposing  such  leases 
for  sale,  however,  it  has  been  usual,  and  we  think  quite  necessary,  for  the 
oflScer  tutving  the  matter  in  chai^  to  obtain  what  he  tbintu  a  reasonable  otter 
which  the  parly  desiring  the  property  will  make  as  an  npset  bid  for  the  same; 
oUierwise  it  might  frequently  happen,  that  the  property  would  either  realize 
less  than  Us  v^ue  or  have  to  be  withdrawn  from  the  sale.   According  to 
plaintifC's  testimony,  the  comptroller  wished  the  plaintiff  to  bring  parties  to 
him.  and  to  procure  offers  for  the  property  In  question.   Notices  were  posted 
on  the  property  stating  it  was  to  lease.   Plaintiff  endeavored  to  get  various 
persons  to  make  offers,  some  of  whom  did.  but  their  propositions  were  re- 
fused by  the  comptroller  because  he  thought  them  too  low.  Plaintiff  saw  the 
defendant,  talked  to  him  about  the  property,  showed  him  a  diagram  of  It,  told 
him  how  much  the  comptroller  asked,  informed  the  comptroller  that  he  had  a 
onetomer  in  Mr.  Dean  before  the  latter  saw  him.   Previous  to  that  time,  as 
plaintiff  tesUBed.  the  defendant  had  agreed  to  pay  him  his  commission  It  he 
would  assist  in  obtaining  the  property.  It  was  known  to  both  the  city  would 
pay  none.  Plaintiff  negotiated  with  the  comptroller  abiHit  the  price,  and  had, 
as  be  testified,  several  interviews  with  him  about  the  matter.  On  the  2d  of 
29ovember»  1888,  plaintiff  and  defendant  met  by  appcdntment  at  the  comp- 
troller's office,  talked  over  the  twms,  and  finally  the  defendant  agreed  to  take 
the  property  on  a  lease  for  10  years  at  an  annual  rental  of  •81.000,  provided 
no  one  bid  higher  at  the  auction  sale.   Whereupon  the  proposal  was  reduced 
to  writing,  and  it  contained  a  clause  that  the  defendant  would  p^y  brokerage. 
The  pnblio  sale  afterwards  took  place,  and  the  plaintiff  became  the  purchaser. 
Defendant  denied  that  he  ever  agreed  to  pay  brokerage,  or  that  plaintiff  ren- 
dered any  eervioee  in  the  matter,  or  was  entitled  to  any  commiaslonB,  and 
elaimed  that  the  dause  as  to  Ixokerafe  was  only  inserted  in  the  fwopoeel  to 
save  the  city  from  any  claim  for  it  At  the  cloee  of  the  plaintiff's  ease  de- 
fendant moved  for  a  dismissal  of  the  complaint,  on  the  gronnd  that  defend- 
ant's promise  to  pay  brokerage  contained  in  the  written  pqwr  was  v(dd  and 
nudum  paotum.  So  it  would  have  bem  had  it  stood  alone,  but,  coupled  with 
the  teeUmony,  we  think  there  was  Buffldent  consideration  established,  pro- 
Tided  the  Jury  believed  plalnUff's  evldeooe.  He  aleo  moved  to  dismiss  the 
complaint  on  the  ground  that  no  contract  or  employment  had  been  proved,  bat 
we  Uiink  the  testimony  was  sufficient  to  warrant  the  submission  of  that  ques- 
tion to  the  Junr.  It  was  sent  to  the  Jury,  and  th^  found  a  verdict  for  the 
ntlff  for  •3,063.88.   The  evidence  is  conflicting,  and  we  cannot  say  that 
preponderance  In  defendant's  favor  Is  so  great  as  to  warrant  us  in  setting 
it  aside,  even  if  defoidant  had  made  that  one  of  the  grounds  for  so  doing  in 
his  motion  for  a  new  trial.   No  exception  was  taken  to  the  judge's  charge 
aa  OTlglnally  made.  At  its  close  pliUntiff's  counsel  asked  the  court  to  charge 
**tbat.  If  the  jury  believe  that  Mr.  Dean  stated  to  Mr.  Myers  before  the  lease 
•warn  obtained  that  it  be  obtained  the  lease  on  his  oflu'  he  would  pay  the 
emnmission,  then  the  phdntlfl  is  entitled  to  recover,"  which  it  did,  and 


Digitized  by  Google 


S84 


HEW  TOBK  BCPPLEWEBT,  TOl.  10. 


[ap.K.y. 


f  eDdant  took  an  exception.  The  cbarge  must  be  read  as  a  whole,  and  the 
portion  excepted  to  does  not  mean,  as  plaintiff  contends,  that  If  Mr.  Dean  at 
any  time  stated  to  the  plaintiff  he  would  pay  him  a  commission  aa  a  gratuity 
if  he  obtained  the  lease.  But  we  think  it  meant  that,  in  oonalderatlon  of 
plaintiff's  serrices,  be  would  pay  the  commission,  and  in  this  light  it  was  not 
«rror. 

The  exception  to  the  admission  of  expert  evidenoe  aa  to  brokerage  was  not 
well  taken.  It  was  admissible  nnder  the  allegatlona  of  the  oomplatnt,  and 
was  relevant  to  the  issuea. 

The  question  aa  to  the  legal  effect  of  the  written  proposal  was  properly  «- 
eluded.  It  called  for  a  conolosion  of  law*  and  not  for  aiiy  fact. 

Nor  was  the  omtract  void  as  against  pablio  poll^.  There  is  nothing  In  Uw 
•Tldence  from  whieh  an  inference  can  be  drawn  that  the  plaintiff  andertook 
to  keep  others  away  ftnm  the  sale*  or  from  bidding  or  purchasing  at  the  eame, 
or  that  he  in  fact  did  so.  The  whole  agreement*  if  made,  was  completed 
when  the  written  proposal  wfts  submitted  to  the  comptroller,  provided  no  one 
bii  higher  at  the  auction  sale*  and  there  was  no  bargaining  between  the  par- 
ties looking  to  keeping  any  one  away  txfm  that  sale.  The  judgment  ahoold 
therefore  be  affirmed,  with  costs, 

BaUUANN  *<  OZ.  V,  OiLMOlTB. 

(Common  Pleat  of  New  Fork  CiHy  and  OountVi  Gmmral  Trnm.  June  S,  IML) 

HMuanroa— BrmsNea. 

In  an  aefclon  for  injuriee  to  ^^ntUIs'  team  sutalnea  hgr  a  eoHlrioe  Iwtweea  It 

and  defendant*!,  evidenoe  that  defendant's  driver,  having  drawn  oat  of  a  rmllwsy 
track  to  allow  the  passage  of  a  car,  attempted  to  return  Immediately  thereafter, 
tlumgh  the  space  was  thea  ooeapied  by  plaintiffs'  llvht  wagon,  and  ttuit  In  msMag 
the  attempt  defendanVs  heavy  track  osina  In  ooHlMon  with  ia  raflUiBt  teaaa- 
tein  a  flnung  that  defeadant  ws*  negUgenL 

Appeal  from  fourth  district  court. 

Action  by  Leo  Baumann  and  another  against  John  Q.  Gilmour  for  injuries 
to  plaintiffs*  horse  and  wagon  in  a  collision  with  defendant's  team.  Tbtm 
was  a  judgment  In  plaintiff's  favor,  and  defendant  appeals. 

Argued  before  Labrehorb,  0.  J.,  and  Allem  and  Bookstaveb,  JJ. 

Gruber,  Bard  (ft  London,  for  appellant,    ffeo.  Hahn,  tor  respondents. 

Feb  Gitbiaw.  The  action  was  brought  to  reoover  damages  for  injuries  re- 
ceived by  plaintiffs'  horse  and  wagon,  caused,  as  it  is  claimed,  by  the  n^llgenoa 
of  defendant's  servants.  Appellant  contends  that  no  negligence  on  tliepart  of 
the  defendant  or  his  servants  was  shown,  and  that  negligence  In  sneh  a  eaae 
will  not  be  inferred  from  the  mere  happening  of  an  aocident.  The  latter 
proposition  Is'tme,  but  the  record  In  this  case  shows  such  a  state  of  facta  as 
warranted  the  trial  judge  In  finding  that  the  collision  occurred  through  the 
negligence  of  defendant's  servants  in  the  absence  of  any  explanation  of  them; 
and  when  this  explanation  was  attempted  it  showed  that  the  defendant's 
servants,  having  ^wn  out  of  the  railway  track  to  allow  a  car  to  pass.  Im- 
mediately afterwards  attempted  to  return  to  the  track  right  after  the  car.  aa 
be  claims  he  bad  a  right  to  do,  although  the  space  was  then  occupied  by  plain- 
tiffs' light  wagon,  and  in  making  this  attempt  defendant's  heavy  track  came 
In  coll^ion  with  It.  We  tliink  there  was  sufficient  evidence  to  warrant  the 
justice  in  giving  the  j  odgment  he  did,  and  that  it  should  be  affirmed. 
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Waohtershauseb  0.  Smith. 

(Oommtm  tlmu  ef  Kmo  York  City  and  County,  Qmural  Term.  Jimet,  180a) 

SviuBsos— Fabol  to  Bm^iir  WBiriNo. 

In  an  action  for  the  breach  of  a  written  oontraot  of  employment  for  a  "seaBOn.* 
In  which  the  doraUoa  ot  the  Mason  Is  not  speoifled,  parol  eriiiaiioe  Is  admlsaibl* 
to  define  the  term. 

Appeal  from  fifth  dlBtrkst  court. 

Action  by  Otto  Wachtenbauser  against  Sydney  Smith  for  breach  of  oontraefc 
of  nnployment.  Judgment  for  plaintiff.   Defendant  appeals. 
Argued  before  Lakbomobe,  C.  J.,  and  BooKSTATBRt  J. 
3.  R,  Voinar,  for  appellant,   if.  O.  Kudliah,  for  respondent. 

Larbemobb,  O.  J.  This  fs  an  action  for  an  alleged  breach  of  contract  oi 
emplojrment.  The  answer  interposed  a  general  denial,  with  an  allegation 
that  the  defendant  was  discharged  for  cause.  The  rate  of  recovery  was  based 
upon  the  following  letter:  "July  19,  1889. 

**ifir.  Otto  Wachterihtuuer — Dsab  Sib:  Your  letter  received.  Icangire 
jroQ  work  for  the  season,  commencing  on  the  12th  of  August,  and,  if  possible* 
viU  give  yon  steady  work»  but  cannot  promise  It.  If  yoo  are  in  N.  Y.,  stop 
In  and  see  me.  Yours,  truly,  Syxmibt  B.  Smith." 

In  pursuance  of  the  letter  above  mentioned,  plaintiff  went  into  the  defend- 
ant's employ  on  Angust  12,  1889.  The  middle  of  the  third  week  he  was  dls* 
charged,  as  defendant  alleges,  on  account  of  his  imperfect  work,  and  for  in- 
competency, receiving  his  wages  for  the  time  that  he  worked.  The  plaintiff 
claims  that  the  word  "season"  meant  employment  until  December  15,  1889, 
and  sues  for  damages  for  breach  of  the  contract,  from  August  28  to  Decem- 
ber 15.  1889.  at  the  rate  of  S13  per  week.  The  defendant  testified  that  there 
is  uo  period  of  time  known  as  a  "season**  In  the  trade,  and  was  corroborated 
by  two  of  his  workmen,  who  bad  been  in  his  employ  for  sereral  years.  It 
will  be  aeen  that  the  letter  upon  wliich  this  action  is  predicated  specifies  no 
time  gMng  to  show  the  duration  of  the  term  "season"  therein  mentioned.  In 
such  a  case  parol  evidence  is  admissible  for  the  definition  of  such  term.  The 
oouit  below  believed  plaintiff's  testimony  u|>on  this  point,  and»  although  the 
defendant's  witnesses  gave  a  contrary  inteipretatimi,  tbe  court  had  a  right  to 
accept  plaintiff's  definition. 

It  appears,  however,  according  todefendant's  theory,  that  plaintiff  wasdis- 
charged  for  incompetency,  and,  as  that  was  a  disputed  question  of  fact  in  the 
case,  the  finding  of  the  court  cannot  be  rerlewed  on  this  appeal.  It  also  ap- 
peared that  the  plaintiff  had  been  in  tbe  defendant's  wnploy  for  over  a  year 
prcTlOQS  to  the  contract  last  mentioned,  and  that  he  had  given  him  a  recom- 
mendation when  SQCb  employment  terminated.  There  are  no  important 
questions  of  law  arising  in  this  case.  Tbe  court  below  is  the  judge  of  tbe 
credibility  of  witnesses,  and  of  all  questions  of  fact.  The  judgment  appealed 
from  should  be  afBrmed*  with  costs. 


Lbwis  St  oZ.  ff.  Flaoe. 
tOemnum  Ptmu  nfSm  Tork  Ctty  and  Comaut  QengrtU  Ttrm.  Jane  9,  USO.) 

Bau— Rmm  or  SsixaR— Aotior  wob  Fossbssios. 

Brldenee  of  the  false  representations  by  which  the  purohaser  obtained  the  prop- 
er^ Is  admissible  in  an  action  to  recover  Its  possesutm  the  seller  sg^nntM 
tMiHl,  who  levied  en  It  in  the  hands  of  the  purohaser. 

j||nwal  from  Seventh  district  court. 

AflBOQ  hy  Charles  Lewis  and  others  ^piiost  James  A.  Flack,  sheriff,  to  re- 
WTtt  posiMiloo  of  personal  property  fcaudulaatly  obtained  from  plaintiffli  1^ 
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the  vendee,  aad  leried  on  1^  defendant  as  sheriff.  Judgment  for  deCandaDt. 

FlaintifFs  appeal. 

Argued  before  Larbkmorb,  0.  J.»  and  Alz<bh  and  Bookstatxb.  JJ. 
Nathan  iMoia,  for  appellants.   David  Tim,  for  respondent. 

Per  Cubiah.  This  action  was  brought  to  recover  the  possession  of  certain 
property  fraudulently  obtained  from  plaintiffs  by  the  vendee,  and  levied  on 
by  Uie  defendant  as  sheriff.  The  sheriff  was  not  a  purchaser  for  valae,  and. 
where  a  sale  of  goods  bas  been  induced  by  ftUse  and  fraudulent  represeota- 
tions  on  the  part  of  the  vendee,  the  vendor  may  reclaim  and  retake  them  ttom 
the  possession  of  any  one  but  a  purchaser  in  good  faith  for  value;  and  avi- 
dence  of  the  false  and  fraudulent  representations  inducing  the  sale  are  admia* 
slble  in  an  action  brought  agidast  the  sheriff  to  the  same  extent  that  it  would 
be  against  tbe  original  vendee.  GwJcm?ieimer  v.  Angevine,  81  K.  T.  394; 
atment  v.  Bretmant  79  N.  7.  254;  HathorM  v.  Hodga,  28  K.  Y.  486.  It 
was  therefore  error  to  exclude  evidence  of  the  representations  made  by  tbe 
vendee  at  the  time  of  the  purchase,  the  falsity  of  these  representaUons,  and 
the  fact  that  the  representations  were  relied  on  in  making  the  sale,  and  gam- 
erally  evidence  tending  to  show  the  fraudulent  intent  of  the  vendee  in  leak- 
ing the  purchase.  Besides,  the  d^endant  did  not  show  that  he  detained  tba 
goods  under  any  process  of  court,  and  the  jury  were  erroneously  directed  to 
find  a  verdict  for  the  defendant.  The  Indgment  must  therefore  be  reveood. 
and  a  new  trial  ordered*  with  oosts  to  Uie  appellant  to  atddo  the  eventk 


(Common  Plaos  <tr  Hea  York  City  and  County,  aetural  Ttrm>  June  i,  tBSKk} 
Landlord  axt>  Tkiaict— Aonoiw  fob  Rent. 

Where,  after  final  order  awarding  the  poueulm  of  the jpremlus  to  the  landbnd, 
(he  tenant  from  month  to  mooth  volantarlly  surrenders  them  before  the  isaiiaiioe 
of  a  warrant  for  fata  removal,  the  tenancy  is  terminated  by  snoh  aorrender,  and  the 
landlord  cannot  recover  rent  for  the  enming  m<mth,  under  Code  Civil  Proa  K.  T.  | 
8SB8,  piovidlBg  that  the  warrant  oaaoela  the  agreement,  and  ammla  tifte  ralatlOD  u 


Appeal  from  ninth  district  court 

Action  for  rentbyPetTiokOanagher  against  Charles  KeilW.  Judgment  for 
defendant.  Flainliff  appeals.  Oode  Civil  Froc  M.  T.  g'2253,  provides  that 
the  issuing  of  a  warrant  for  the  removal  of  a  tenant  cancels  the  agreement  for 
the  use  of  the  premises,  and  annuls  the  relation  of  landlord  and  tenant,  exoefA 
that  it  does  not  prevent  the  landlord  from  recovering  rent  due  at  tbe  time  the 
precept  was  issued,  or  for  the  use  and  ocoupatitm  till  tlw  time  the  wanant  was 
bsued. 

Argued  before  Labbehobb,  C.  J.,  and  Booestatbr,  J. 
T.  Jtioe,  for  appellant.       VincejU,  for  respondent. 

Labbbuobe,  G.  J.  This  was  an  action  to  recover  for  one  month's  rent  of 
house  No.  81  East  One  Hundred  and  Sixteenth  street.  According  to  plain- 
tiff's testimony  it  was  an  oral  hiring  for  18  months  from  Octolwr,  1888.  A 
written  lease  was  prepared,  but  was  not  shown  todefendant  until  he donanded 
it,  when  he  objected  to  the  proposed  lease,  and  it  was  not  excnted.  Subse- 
quently a  dispute  arose  between  the  plaintiff  and  defendant  as  to  the  amount 
then  due.  Tbe  action  might  have  been  maintained  for  the  rent,  but  the  plain- 
tiff caused  a  precept  to  be  issued  and  served  upon  defendant,  requiring  him 
"forthwith  to  remove  from  the  premises,  or  show  cause  before  the  court  be- 
U>w,  Hay  21,  1889,  why  possession  of  said  premises  should  not  be  deliTered 
to  the  plaintiff. "  An  answer  was  Qled  to  the  petition,  and  tbe  canae  was  set 
down  tat  trial.  The  defendant  afterwards  withdrew  bis  answer,  and  tbeti^ 


Gallaghbb  9.  Beillt. 
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apon  flnal  order  was  made,  awarding  to  petitioner  possession  of  tbe  property 
in  question.  The  defendant,  wittiout  waiting  for  tbe  issuance  of  a  warrant, 
moved  from  the  premiaes  Hay  27th,  and  sent  the  keys  of  the  bouse  to  the 
Idaintifl. 

The  court  below  held  the  plaintiff  could  not  recover  rent  for  the  month  of 
Jane;  and»  under  ali  ttie  circumstances  of  the  case,  J  think  such  adjudicatioa 
was  correct.  Tbe  hiring  of  the  premiara.  under  the  authority  of  Prial  v. 
BnttB$8tU,  10  Daly,  388,  was  from  month  to  month.  Thomtu  v.  NeUon,  69 
N.  T.  121.  After  the  trial  order  of  tbe  Justice  swarding  poesesBion  of  tbe 
premises  to  the  platnUfl  in  the  summary  proceeding,  it  was  the  defendant's  dut/ 
and  rigtit  to  surrender  the  premises,  and  not  wait  until  dispossessed  by  war- 
xant.  McAdam,  Landl.  &  Ten.  (2d  Ed.)  653;  People  t.  Keieetf,  14  Abb.  Fr. 
878.  Such  final  order»  which  was,  in  effect,  a  Judgment,  may  be  aatlafled 
with  ooonpllanoe  with  ita  requiiementB  on  the  part  of  ttie  tenant  as  well  m  by 
the  Issuing  of  a  warrant,  and  oancels  the  agreement  between  the  parties. 
Section  2258  of  the  Code  should  not  be  restricted  in  its  appUoatlon.  The  lease 
mi^  be  canceled  by  the  agreem«nt  ot  the  parties,  or  by  sarrendw  of  tbe  prem- 
laea.  when  xeqoited  to  do  ao  by  order  of  the  court.  I  think  it  a  fiUr  interpr^ 
titlon  of  the  atetuta  that,  whoi  It  becomes  neoenary  to  iasue  a  warrant  tor 
the  removal  of  a  tenant,  then  the  iasnanoe  of  each  warrant  cancels  the  agree- 
ment. If,  while  the  warrant  was  onexecuted,  the  tenant  had  remdned  in 
poBsesaion,  a  different  state  ot  fftcta  woald  have  been  presented.  Powen  t. 
Carpmtmr,  16  Wkly.  Dig.  155;  Soehm  v.  BUh,  18  Daly,  6&  As  the  de- 
fendant surrendered  the  premises  under  tbe  final  order,  the  landlord  thus 
secured  the  precise  remedy  which  he  sought  when  he  procored  and  served  the 
precept.  In  such  a  case  the  lasnanoe  ot  a  warrant  was  nnneoessaiy  and  use- 
leas,  for  tbe  plaintiff  had  obtidned  all  that  he  sought  in  the  summary  proeeed- 
ings.  It  appears  that  the  tenant  baa  already  left  The  landlord  was  entitled 
to  full  posMBsion  ot  his  premisea.  To  isaoe  a  warrant  in  sneh  a  ease,  as  be- 
foM  stated,  would  be  useless  and  a  nullity.  Inasmuch  as  it  would  be  the  Oi- 
foreement  ot  an  <»der  which  had  already  been  eompUad  with.  The  Jndgmoit 
<tf  tha  oonrt  b^mr  ahould  be  afllrmed,  with  ooeta. 


Itswis  St  ol.  e.  iBA. 

(Conwnon  Plaos  <tf  Nw>  Forik  CUv  and  Oountv,  Osnsral  Tmm.  Jtae  t,  1888L) 

IPBAonoa  IS  CmL  Cabsb— DmnssAiH 

Wb«n  ttw  testlmoDy  wui«nta  a  flndlng  in  favorcConeof  Bsvenl  plalBtlf^  ' 
motion  to  disndiB  the  entire  case  is  proper^  denied. 

Appeal  from  fourth  district  court 

Action  by  Samuel  Lewis  and  others  against  Ossper  It)afor  work  done;  Judg- 
ment for  plaintiffs.   Defendant  appeals. 
Argued  before  Labrbhoos,  C.  J.,  and  Axlsm  and  Bookbtavbb,  JJ, 
H,  C.  Bottiit  tor  appellant.  Jf.  H*.  OottlMi,  tor  reapondenta. 

Fkb  OtmiAX.  We  have  carefully  read  the  testimony  in  this  case,  and  find 
that  there  was  sufficient  evidence  to  justify  the  justice  in  rendering  a  verdict 
in  favor  of  both  plaintiffs,  as  there  is  proof  that  they  were  jointly  Interested 
In  the  work  done,  and  the  receipt  given  by  Lewis  was  sufficiently  explained. 
Xven  if  It  were  not  so,  there  certainly  was  sufficient  testimony  to  warrant  the 
Jostice  in  finding  in  fevor  of  the  plaintiff  Lewis,  and  defendant's  motion  to 
dismiss  was  therefore  properly  denied,  as  it  was  a  motion  to  dismiss  the  ease 
•ntir^,  and  not  as  to  the  plaintiff  ncoeha  alone.  The  Judgment  ehould  there- 
fOre  be  affirmed,  with  oosta* 
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(aonmon  PUa$  tf  Km»  Torts  OUv  and  OMmlv;  ttaurat  Smik  9mam  %  IflOOi.) 

JuDommw-Omnira  Aim  VA.aATnre» 

Undar  Lam  K.  T.  1889,  o.  f  1M7.  {CoDMUdAtton  Aot,!  ^rorldlna  that  muj 
jostice  may  upon  motion  set  aside  any  default  made  Ib  any  aoUon  tried  before  him, 
a  plaintiff  who  has  offered  proof  of  personal  serrloe  of  summons  npon  deftondsot^ 
and  obtained  a  jadgment  by  defanlt  In  a  JosUoe's  ooort,  oannot  object  to  tba  Tao»- 
ttonof  the  jndgmeiitl^theliistloe,  on  proof  that  pMswial  aMrrloe  waa  DOikad^oa 
the  ground  that  the  Jostioe  had  never  aovUnd  Jansdlotlon  of  the  action. 

Appeal  from  tenth  district  ooart. 

Action  hy  Obarlefl  Bdel  against  Alexander  0.  llcOone.  Jadgment  wu  na- 
dered  dismissing  the  complaint,  and  plaintiff  appeals. 
Argned  heftoe  Lakrbmobb,  0.  J.,  and  Allkh  and  Bookstatzb,  JJ. 
/.  JP.  JfaiMr*  for  appeltant.    IF.  F.  SrmotUi  tar  lespondent. 

Feb  Cubiah.  This  action  was  commenced  by  the  lasulng  of  a  smnmoDa 
Noremher  27, 1889,  and,  the  defendimt  not  being  served,  an  aUa9  was  issned. 
and  on  the  IMh  of  December.  1889.  rstarned  with  proof  ct  paraonal  ser^esL 
Defendant  did  not  appear,  and  plaintiff  tooli  Jadgment  by  deteult  for  S6S.50. 
On  the  11th  of  January,  1890,  the  jnatloe  of  that  court,  on  the  application  €S 
defendant,  and  on  his  affldavit  setting  fbrth  that  the  snmmons  had  not  be«n 
Stfved  npon  Mm.  granted  an  order  to  showoaaae  wh;f  tl»  Jadgment  taken  on 
fhe  18th  of  December  should  not  be  Tacated  and  sat  aside.  The  onlj  groood 
npon  wUMi  the  inotlon  to  vacate  the  Jadgment  was  made  waa  that  no  aam- 
mons,  or  oopy  of  a  summons,  bad  ererbem  served  npon  the  defendant.  Tbe 
motion  was  lieard  by  the  Justice  on  tbe  7th  of  Februai;-,  1890,  plaintiff's  eoaii- 
selnot  putting  in  anTaffldavIt,  and  not  controverUng  defendant's  dalm  <rfnon- 
petsonal  aerviee  of  the  summons*  but  opposing  tbe  motion  on  tbe  ground  that 
the  eourt  had  no  Jurisdiction  to  vaoate  and  set  aside  tlie  Judgment,  aa  It  ImhI 
been  enttored  by  defanlt  and  the  court  had  never  aoguired  juriadictitm.  Tbe 
justice  granted  tbe  motion,  vacated  the  judgment,  and  set  the  cause  down  for 
trial  on  February  14,  1890.  on  which  day  both  parttaa  ^>peared  by  (Mr  eoun- 
ad.  Flaintiff's  counsel  refused  to  proceed  with  the  trial,  on  the  ground  that 
the  court  bad  no  power  to  open  tlie  Judgment  for  the  reason  above  aet  fntli. 
Tbtereupon  tbe  Justioe,  upon  moHoa  of  defendant's  counsel,  dismissed  the 
caact  with  seven  dQUara  oosta.  Hence  ttiis  appeal.  By  sec^on  1867  <tf  the 
consolidation  act  (Lawa  1882,  c.  410)  it  is  provided  tliat  any  Justioe  may, 
upon  a  motion  made  before  him,  set  aside  any  default  made  in  any  action 
tried  before  or  by  him.  AppeUant's  ooansel  contends  that  Uiia  only  apfdies 
to  cases  where  be  has  actually  acquired  Jurisdiction,  and  in  this  caae  ho  had 
not  obtained  auch  jurisdiction  by  reason  of  the  non-service  of  the  aummona. 
But  wcthink  he  la  estopped  from  making  this  claim,  becauae  the  Justice  only 
acted  on  the  proof  of  the  personal  service  of  the  aummona  upon  defendant 
offered  by  plaintiff,  and  that  the  Inquest  taken  upon  such  proctf  waa  a  trial 
within  the  meaning  of  that  section,  and  therefore  the  court  had  the  power  to 
open  that  default,  and  the  defendant  was  nut  driven  to  the  neceaaity  <d  an 
appeal,  although  he  had  that  remedy,  nor  to  an  action  in  equity  to  rid  of 
the  Judgment.  Appellant  also  claims  that,  a  transcript  of  the  judgment  hav- 
ing been  filed,  it  was  no  longer  a  Judgment  of  the  district  court.  But  the 
court  of  appeals  has  held  that  the  filing  of  a  transcript  does  not  make  it  a 
Jiidgcaent  <k  this  court  for  any  other  purpose  than  for  its  enforcement;  ttiat 
It  remains  a  judfonent  of  the  district  courL  The  Judgment  of  dismiaaai 
should  therefore  be  affirmed,  with  coats. 
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BOFP  V.  Ateiks. 

(CMnmon  Plecu     New  Forh  Citv  and  Countv,  Oerwrat  Term.  June  2, 1890.) 

BrrowiaB— Pabol  to  Atrot  WamMo. 

fii  an  Mtion  to  raoover  the  taIho  of  oertain  oarpefaL  gw  Axtoras,  ota,  alleged  to 
ten  ban  ODiiT«r«d  to  plaintiff  with  a  hooae,  bat  VhioE  wen  not  nSanA  to  in  tha 
written  ooatr8at(HtMle»eTldenoe  of  oonvenatlmM  bad  before  tba  algnlng  of  tba 
eontraot  oonoerniog  saon  artlolea  is  Inadmiialble. 

Appeal  from  eleventh  district  conrU 

Action  bj  Jacob  Bopp  against  Jamw  I.  Atkini.  Judgment  ma  given  for 

plaintiff,  and  defendant  appeals. 
Argued  before  Labbeuorei  C.  J.,  and  Booestateb,  J. 
C.  B.  Smitht  for  appellant.    A.  Lamont,  for  respondent. 

BooKSTATEB,  J.  Actlon  to  recoTBr  the  value  of  certain  chattels  al- 
leged hj  the  plaiutlfC  to  have  been  conveyed  by  the  defendant  to  him  with  a 
honae  and  lot  In  West  Forty>-Fonrth  street.  The  contractof  sale  was  In  writ- 
ing, and  at  the  time  of  ita  execution  something  was  said  about  certain  articles^ 
as  carpets,  gas  Oxtures,  etc, ;  but  when  the  contract  was  drawn  up  It  entire^ 
omitted  any  reference  to  these  articles.  Keverthelees,  on  the  trial,  plainUff 
was  allowed  to  give  evidence  as  to  the  conversation  before  the  signing  of  the 
contract,  and  Judgment  was  rendered  In  plaintiff's  favor  tor  th^r  value. 
This  we  think  was  error.  The  rule  was  elementary.  When  the  parties  de- 
liberately put  their  agreement  In  writing  in  such  terms  as  Import  a  legal  oh- 
ligation,  without  any  uncertainty  as  to  the  oliject  or  extent  of  such  engage- 
ments. It  is  coadusivc^y  presumed  that  the  whole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their  undertaking,  was  reduced  to  writing,  and 
all  oral  testimony  of  particular  oonversHtions  should  be  rejected.  1  Qraenl.  £t. 
§g  275, 276.  From  the  evidence  admitted  it  seems  clear  that  the  carpets,  ete., 
were  intended  to  go  with  the  house;  but  they  were  not  Incduded  is  the  con- 
tract, and  the  plaTntlfl  has  mistaken  Us  remedy,  which  should  have  been  an 
action  to  reform  the  contract.  The  Judgment  should  therefore  be  teverscd. 
wltheostk 


KxLLY  St  aL  9.  Wans. 
ICommtm  Plsot  or  ^cw  X'or*  CUy  and  County,  Oanerot  Turm.  July  18,  iMOi) 

AvraAx<— B-maw— BomoiBirOT  or  EvmsiraB. 

A  jQdgmentwiU  not  be  dirtarlwdai  ^peal  whan  the  v«*dM  oowhloh  it  Is  baaed 
to  JvsttMd  by  tha  evldenoa. 

Appeal  from  eleventh  district  court. 

Afition  by  ThomasF.  Kelly  and  others  against  Leopold  Weiss,  to  reeover 
•M.SO  for  storage  of  a  brougham  and  a  T  eart  under  an  agreementat  asped- 
fied  price.  There  was  a  verdict  in  [dalntllE's  flavor,  and  from  a  judgment 
tbereon  defendMit  appeals. 
Argued  heton  Larremobe,  0.  J.,  uid  Azxen  and  BoraarrATSt*  JJ* 
fforwtU  A  HiTsl^d,  for  appellant.  /.  Cboftnme,  for  respondents. 

Fi3  CtrnuM.  "So  question  tit  law  is  presented  on  ttils  appeaL  The  justloa^ 
from  the  testimony,  was  justified  in  finding  the  verdict  he  did,  and  the  Judg> 
■MOt  sbonld  tbeccAve  be  affirmed,  with  costs  to  the  lespoodenta. 
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Lbaoook  9.  Stbiksb. 
iCwmum.  Pita*     iVm  Fofit  Cftv  and  Countv.  0«MniI  Tbttn.  July  IB,  U8a> 

KunB  AITD  SSBTAira^DuOHAXOS— QOAXTini  HlBUIT. 

An  engliieer,  «inployed  t^r  the  month,  who  has  boon  diaoharged  tat  ne^lgenoa 
■ftar  woAinf  nin*  di^B,  auL  who  baa  rsfnaed  a  tonder  of  half  a  inoiith*B  wagw  for 
hU  aarrloea,  oannot  reoovw  for  the  aezrloea  rendered  on  a  Quantum  meruit 

Appeal  from  eleventb  district  court. 

Action  bj  Thomas  Leacock  against  Etoworth  L.  Striker  for  an  alleged  im- 
lawful  disi^arge  from  defendant's  empl(^r>nent.  court  dismissed  plain- 
tiffs complaint,  and  be  appeals. 

Argned  before  Labbemobe,  G.  J.,  and  Allen  and  Bookbtavkr,  JJ. 

Reynoldt  A  Harrison,  for  appellant.  BlSu  A  Beheyt  {John  /.  Lmthan,  ot 
oounsel,)  for  respondent. 

Feb  Gubiak.  The  plaintiff,  who  was  employed  as  an  engineer,  having 
been  discharged,  brought  this  action  to  recover,  as  damages,  his  wages  for  b 
month.  The  defense  was  a  justiflcation  of  the  discharge,  on  the  groand  ot 
plaintiff's  negligence  and  carelessness  as  engineer,  and  a  counter-claim  for 
damages  arising  from  such  negligence  and  CHrelessness.  After  hearing  tba 
testimony  offered,  the  Justice  dismissed  plaintiff's  complaint,  and  did  not  al- 
low any  part  of  defendant's  counter-claim.  Hence  plaintiff's  appeal.  W« 
have  carefully  examined  the  return,  and  the  only  question  raised  by  it  seeou 
to  Im  one  of  fact,  and  we  think  the  eridence  of  negligence,  although  conflict- 
ing, quite  sufficient  to  sustain  the  Justice's  finding  In  that  respect.  But  ap- 
pellant contends  that,  even  If  this  were  so,  inasmuch  as  he  bad  worked  tot 
nine  days  during  the  month  in  which  he  was  discharged  he  should  bare  had 
a  judgment  for  such  eervices  on  a  qtiantum  merutt.  But  the  return  ^lows 
that,  when  discharged,  he  was  tendered  a  half  month's  wages  for  those  daji« 
which  ha  refused.  The  Judgment  should  therefore  be  aflBrmedf  with  eosti. 


Dikbinoeb  «.  MonoHAH. ' 
(Ccmmon  Fletu  of  New  For*  CUy  and  Countv,  Osnaral  Term.  Jalj  18,  UNl) 

1.  Hurna  juid  Sutaht— Covtbaot  or  Hnmra. 

In  an  action  for  wages  for  work  done  on  defendant's  bnlUinf ,  It  ttppeans  that 
plalnttfl  was  told  to  go  to  work  by  a  raboontraotor,  and  made  no  oontraot  with  anf 
one  else.  Defendant  gave  plaintUt  some  mooey,  bat  merely  as  a  obaritj ;  ha  having 
paid  the  principal  contraotor  In  fuU.  Held,  that  there  was  not  sol&oiaataTidHas 
that  defendant  employed  plaintiff  to  support  a  vardlot  for  tho  latter, 

IL  BlATUTB  or  FSAUDS. 

Ai^wmlse  bydefendaatfeoaeethattbe  workmen  of  tho  snbeoDtraotor  ware  paU 
was  a  pnmUse  to  pi^  fbe  debt  of  anothw,  aad,  not  being  la  wrlUag,  was  tcU. 

Appeal  from  fourth  district  court;  S310KLBb,  Judge. 

Aotlon  by  Jacob  Blrringer  against  Daniel  Moynlhan  for  wages  allcsed  to 
have  been  earned  by  plaintiff  wbtle  working  as  brliA-lsyer  on  defeodanVs 
building.  Judgment  was  giroi  for  plaintiff,  and  defendant  appeals. 

Argued  before  IiABBBHORb,  G.  J.,  and  ALLmf  and  Bookstatis*  JJ. 
John  M.  TUrfuy,  for  appellant.  Bamuel  UvlUn,  for  respondent. 

Feb  Cubiah.  We  have  oarefoUy  examined  the  evidenee  Mter«d  on  tlw 
trial,  and  are  oonrlnced  that,  for  some  reason  not  clearly  apparuift,  ttw  jnij 
were  misled  In  rendering  any  judgment  in  pjaintttf  *b  tevor,  for  thus  Is  no 
proof  that  be  was  ever  employed  by  the  defendant  The  utmost  that  am  bs 
elaimed  on  the  evidence  Is  that  plaintiff  was  oi^nally  employed  1^  a  Mr. 
Smith,  whom  the  defendant  bad  engaged  to  look  i&er  the  work,  and  see  thrt 
It  was  done  according  to  oontract,  or  bf  one  Spanman,  who  had  oontnetod 
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either  with  Mlnto,  the  prindpal  contractor,  to  do  the  mason  work  on  a  build- 
ing then  being  erected  by  the  defendant,  or  by  Minto  hinuelf.  It  Is  uncoils 
tradlcted  that  Smith  had  no  right  or  authority  to  employ  any  one.  His  duty 
was  simply  to  see  that  the  work  was  done  according  to  the  contract  between 
Minto  and  the  defendant.  It  is  also  clear  that  neither  Mlnto  nor  Smith 
originally  employed  the  plaintiff.  This  was  done  by  Spauman  alone.  The 
latter  told  plaintiff  that  Minto  was  the  contractor;  that  he  was  wwl^ig  for 
the  owner,  the  defendant,  by  day  work ;  no  price  was  at  any  time  agreed  upon 
by  any  one;  that  plaintiff  simply  went  to  work  under  Spauman's  representa- 
tions, and  made  no  contract  with  any  one  else.  He  expressly  t^tifles  that 
be  ''never  bad  any  conversation  with  Mlnto,  he  never  employed  me;"  conse- 
quently the  only  employment  could  have  been  by  Spauman.  But  he  was  s 
sabcootractor  of  Minto,  and  the  latter  had  been  fully  paid  by  tbe  defendant 
when  he  abandoned  the  work.  Besides,  no  lien  had  been  Hied  against  tba 
building  by  the  plaintiff.  The  fact  that  defendant  gave  plaintiff  two  dollan 
as  a  matter  of  charity  cannot  bind  liim  to  pay  wages  for  which  he  had  never 
contracted.  As  a  matter  of  fact.  Spauman  ceased  work  when  Minto  aban- 
doned the  contract.  If  defendant  at  any  time  promised  that  he  would  see  that 
Minto  or  Spauman  would  pay  his  workmen,  it  was  without  consideration* 
and  a  mere  promise  to  pay  the  debt  or  another,  and,  not  being  In  writing, 
was  void,  we  therefore  think  the  judgment  atiould  be  xereraedf  wiUi  coata 
to  appellant,  imder  Cur2«y  t.  Tomlinaon,  5  Daty,  288L 


OBO08  V.  Janosok. 
(OMmnon  Plaat  tf  Kern  Forh  Ctty  and  County,  Omural  Tpn»>  Jnae^  IMk) 
!•  Baus  mnaa  Powia  zh  KomeAeB— Sicbst  AeaaBiiBiiT. 

At  a  sale  of  property  under  a  power  oonUiiued  in  a  mortgage,  defeodant  becama 
tiw  purchaser.  Hia  bid  of  t825  was  the  highest  offered,  no  one  objected  to  tbe 
sriee  at  whioh  the  property  was  sold,  and  it  did  not  appear  that  tbere  was  any 
*piilBiig."  Tbe  property  was  aotoaUy  worth  mora  than  def  endanVs  bid.  Held, 
tfiat  he  ooold  not  object  to  the  regnlantiy  ot  tbe  sale  beoanse  of  a  seoret  agreement 
between  him  and  the  mortgagee  oy  wUoh  he  was  to  get  tbe  proper^  for  $826,  no 
matter  what  any  one  else  tdd. 
%  Bamb— Rbsau. 

DetandaDt  having  refused  to  complete  bis  purohase,  and  told  the  mortgagee  to 
sell  the  property  to  some  one  else,  was  informed  that  he  would  be  liable  for  any 
loas  on  a  reule.  The  property  was  then  readverUsed  onoe,  and  sold  without  fn^ 
ther  notice  to  defendant.  Held,  that  the  verdict  of  the  jury  that  defendant  had 
sufficient  noUoe  of  the  resale  was  oonoludve,  no  fraud  or  mas  being  shown. 

Appeal  from  eighth  district  court. 
,  Action  by  Charles  Gross  ifgainst  John  Jancsok.  Judgment  was  given  Imt 
lilaintifl,  and  defendaut  appeals. 

Aigned  before  Bogkbiaybb.  and  Allen,  JJ. 

0*org»  W.  IfoAdam,  for  appellant.  John  MtUhaUand,  tor  reapondant. 

BooKSTATER,  J.  Thls  actlon  was  brought  by  the  plaintiff,  a  vendor,  against 
the  defendant,  a  vendee,  to  recover  damages  on  a  resale  of  certain  fixtures, 
etc.,  of  a  dining-room  or  restaurant.  No.  197  Third  avenue.  The  property  was 
sold  at  auction  under  a  power  contained  in  a  chattel  mortgage,  and  at  the  sale 
tbe  defendant,  on  tfie  5tb  of  February,  1890,  purchased  the  whole  of  it  for  tbe 
sum  of  9325,  after  other  bids  up  to  $320  had  been  made.  He  paid  on  account 
of  the  purchase,  and  agreed  to  pay  the  remainder  on  tbe  same  day  at  4  p.  h. 
"When  that  hour  arrived,  defendaut  refused  to  complete  the  purchase,  and  told 
plaintiff's  representative  "to  sell  It  to  some  one  else,"  because  his  wife  did 
not  want  Mm  to  take  it.  He  was  then  told  that,  if  the  property  was  resold, 
it  would  be  on  his  account,  and  he  would  be  held  liable  for  any  loss  on  such 
resale.  The  property  was  then  readvertised  once  without  further  notice  to  the 
dflf&ndant,  and  realised  the  earn  of  •256.42  only.  Against  this  the  plaintiff 
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oharged  820  for  a  watchman  for  five  daja  and  nlgbts,  and  $2.40  for  advetv 
Using  and  auctlnnefr's  fees,  and  credited  the  defendant  with  the  net  pro- 
eeeds,  to-wlt,  •208.58,  and  brought  salt  for  tlie  difference  between  the  par- 
chftse  price  and  the  net  amount  realized;  that  is  to  say,  for  $116.12.  The 
trial  coart  only  allowed  $4  for  watchman's  fees,  and  the  jurj,  after  a  charg* 
1^  the  court,  rendered  a  verdict  in  the  plaintiffs  favor  for  $74.98.  The  de- 
fendant does  not  diepnte  plaintiff's  right  to  resell  under  the  ciroumstanees; 
but  claims  the  flrst  sale  was  not  fairly  conducted,  the  second  was  not  made 
In  good  faith  and  with  reasonable  diligence,  was  not  properly  advertised,  sad 
defendant  had  no  proper  notice  of  the  time  and  place  of  the  resale. 

As  to  the  Qrst  objection,  it  appears  from  the  evidence  of  the  attorn^  for 
the  mortgagee  that  the  property  was  advertised  by  him  to  be  sold  at  aactlon. 
There  was  a  secret  agreement  between  him  and  defendant  that  the  latter 
should  pay  $325  for  the  property,  and  that  no  one  else  should  get  it.  -ao 
matter  what  they  bid  for  It.  So  ftir  as  appears  from  the  evidence,  on  the 
sale  the  sum  of  $320  was  bid  for  the  property  In  good  faith»  and  defendant's 
Ud  was  the  highest  offered.  His  private  understanding  with  the  attomej 
ttierefore  could  not  affect  the  general  public,  and  the  fact  is,  no  bidder  com- 
plained of  the  price  at  which  it  was  sold  to  the  defendant.  Nor  does  it  ap- 
pear that  the  previous  bid  of  $320  was  made  by  any  one  employed  by  t£e 
^tntilt  or  bis  attorney  to  Infiate  the  price,  and  to  Induce  the  d^endant  t» 
bid  a  higher  price  than  he  otherwise  would  have  done,  and  In  this  respeet 
it  dlfTers  widely  from  FUher  t.  Hertey,  17  Hun,  870.  On  the  contrary,  the 
evidence  shows  that  the  property  was  fairly  worth  $400,  and  this,  deffandant^ 
counsel  admits,  was  about  its  real  value.  The  rascality  of  the  nndentand- 
ing  whieb  defendant  claims  was  made  with  the  n»nrtgagee*a  attoni^,  lif 
which  he  was  to  get  the  property  at  public  ule  for  $825,  was  equimy  ahafed 
bj  defendant  himadt  He  should  not  be  allowed  to  avail  himself  of  bis  owa 
wrong,  in  the  absence  of  aqy  deceit  practiced  on  htm. 

As  to  the  second  objection,  thiA  the  resale  was  act  made  In  good  fidth  and 
with  reasonable  dili  gence,  we  have  carefully  examined  the  tesUmony  and  the 
Judge's  charge  on  that  point,  and  And  the  chai^  was  fair  and  impartial  <m 
that  question,  and  the  jury's  finding  was  fully  sustained  by  the  evidence. 
We  may  say  that  the  charge  was  as  strongly  In  defendant's  favor  as  the  dr- 
eumstances  warranted,  and  the  finding  of  the  jury  in  such  case  will  not  be 
tisturbed.  ConUfo  v.  TAofnpnm.  29  Barb.  21S;  Coming  v.  Ctdvert,  2  Hilt 
66;  Maguire  v.  Woodtida,  Id.  59;  Barber  T.  Amom,  18  How.  Pr.  28& 

As  to  the  third  and  fourth  objections,  that  the  proporty  was  not  property 
advertised,  and  the  defendant  had  no  notice  of  the  reside,  we  think  there  Is 
no  law  prescribing  what  notice  shall  be  given  to  a  defaulting  purAaser,  and 
it  was  fairly  submitted  to  the  jury  whether  the  notice  in  teet  ^ven  was  a  rea- 
sonable or  proper  notice,  and  their  conelusion  upon  that  quesHtm,  as  betoe 
shown.  Is  mnding  on  us  tn  the  abaence  of  fraud,  misrepresentation.  Uss.  cc 
prejudlw,  none  of  which  do  we  perceive  In  this  case.  In  the  caaa<d  PoUm 
T.  XeAqy,  80  Y.  649.  it  was  said:  A  vendor,  if  he  elects  to  becoma  such, 
is  an  agent  for  the  vendee  who  refuses  to  oomplete  his  parchase,  to  asD 
fairly  and  for  the  best  advantage.  The  only  requisite  to  sudi  sale,  as  a  meas- 
ure of  the  rights  and  Injury  of  the  party,  u  good  faith;  there  is  nothing  la 
the  case  which  I  have  found  requiring  more  than  this.  In  the  same  csas 
it  was  held  that,  although  the  law  regards  the  vendor  as  agent  quoad  hoe  «t 
the  vendee,  it  is  no  part  of  bis  duty  to  notify  the  prlnci{Hil  <d  the  time  aad 
place  of  sale.  In  Hunter  v.  WeUelh  64  N.  T.  5^,  it  was  held  that  the 
vendor  might  have  abandoned  the  property,  and  sued  for  the  full  price  at 
the  goods  sold,  and  that  he  might,  although  he  was  not  bound  to,  resdl  at 
auction.  In  Memnore  v.  Lead  Co,,  40  N.  T.  429,  It  was  beld  that  the 
vendor  had  a  right  to  sell  at  the  best  price  he  could  obtain,  after  bis  of- 
fer to  deUver  the  goods,  and  the  law  did  not  require  him  to  give  aq/  notice 
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ol  the  time  or  place  of  sale.  In  Porter  v.  Wormaer,  94  N.  T.  447,  it  was 
bald  that  an  agent  authorized  to  Mil  property  miglit.  in  the  absence  of  re- 
strtctions*  eell  in  any  ordinary  manner.  In  Biyeloto  t.  Legg,  102  N*.  T.  652, 
0  K.  £.  Bep.  107,  it  was  held  that  the  measare  of  damage  in  such  cane  is  thf» 
diflerence  between  the  contract  price  and  the  market  value,  and  the  price 
realized  at  auction  may  properly  be  taken  into  consideration  in  determining 
tbe  market  value.  The  Ca^  that  tiie  proper^  on  the  second  sale  was  not 
Bidd  in  bolki  bat  in  detail,  was  in  defendant's  fsTor.  The  tact  that  the 
Ufieoae*  etc.,  was  not  tendered  to  the  defendant,  to  not  material,  in  Tiew  of 
bis  positive  refusal  to  take  ttie  property  at  any  prloe.  We  therefore  think, 
in  any  aspect  in  which  thto  case  muy  be  viewed,  tbe  judgment  of  the  eooit 
below  most  be  affirmed,  wttb  the  costs  to  respondent. 


SOBiVAUFrsB  «>  Oattebbubt  ti  ol. 
(Common  PImm  of  New  Fork  City  and  County,  OmurtU  TmiL  Jane  18, 1800L) 

Attachmbnt— Rhtiiw. 

In  an  aeUon  aided  by  attaohamt,  e  Judgment  far  plaintiff  for  tbe  anurant  of  the 
debt  sued  for,  wltb  interest  and  ordinary  costs,  not  Inoludlny  marahal*s  fees.  WtU 
not  be  rerarsed  beeanaa  the  attachment  wae  emMieoiulj  isMwd. 

Appeal  from  tenth  distrlet  oonrt. 

Aoa<m  by  inline  H.  Schnanlfer  against  Louis  Gatterlnuy  and  othan. 
Judgment  was  given  for  plaintiff,  and  defendants  ^ipeaL 
Argued  briOre  BomrAvn  and  AXiLBI,  JJ. 
ArUtur  C.  Butts,  for  appellants. 

BooKSTAviEK.  J.  The  action  was  commenced  by  summons  dated  the  28th 
day  of  December.  1889,  and  returnable  January  6,  1890.  There  Is  proof  that 
this  was  peiBonally  served.  On  an  affidavit,  undertaking,  etc.,  the  Justice  of 
that  eourt,  on  the  28th  of  December.  Issued  a  warrant  of  attuchmentafpdnst 
the  property  of  the  defendants,  which  was  executed  on  the  same  day  by  one  at 
tbe  marshals  of  the  city  of  New  Tork.  On  tbe  return-day  of  the  summons 
tbe  defendants  appeareid.  and.  on  the  return  of  the  marshal  to  the  attachment 
proceedioga.  moved  to  set  tbem  aside  on  the  ground  that  tbe  affidavit  was  in- 
sufficient to  warrant  the  issuing  of  tbe  attachment  or  to  give  the  court  jurfi- 
dic!tion.  and  also  on  the  ground  that  the  return  was  false  as  to  the  value  oC 
Uie  property  seized.  The  motion  was  denied  by  the  justice,  the  cause  was 
tried,  and  at  tbe  close  of  testimony  defendants  moved  to  dismiss  the  com- 
plaint on  the  evidence,  and  also  on  the  grounds  stated  in  moving  to  dismiss 
the  attachment.  This  was  denied  also,  and  a  judgment  rendered  for  the 
plaintiff.  From  that  judgment  this  appeal  was  ta£:en.  and  tbe  appellants 
contend  that  on  such  appeal  they  have  the  right  to  review  the  attachment 
prooeedinga,  and  that  the  judgment  should  be  reversed  If  the  justice  com- 
mitted any  error  in  regard  to  them.  This  precise  question  came  up  in  Roter^ 
thcU  T.  Qroiue,  7  Civil  Proc.  B.  135.  and  after  mature  deliberation  was  de- 
cided adversely  to  appellants'  contention;  this  court  holding  ttiat  the  warrant 
of  attachment  was  a  provisional  remedy  merely,  not  involving  the  merits  of 
tbe  Hctlon,  or  the  validity  of  the  process  by  which  the  defendant  was  brought 
into  court,  and  that  it  could  not  be  said  that  the  Judgment  was  erroneous, 
though  the  justice  may  have  erred  in  upholding  the  attachment.  In  the 
course  of  tbat  decision.  Lang  v.  Marks,  3  CivllFroc.  B.  287,  was  disapproved 
of.  and  it  was  distinctly  shown  that,  since  the  adoption  of  the  Code  of  Civil 
Procedure,  tbe  jurisdiction  of  the  district  courts  no  longer  depends  on  the 
validity  of  attachment  proceedings,  replevin  proceedings,  etc.,  but  npon  tbe 
re^fularity  in  tbe  summons,  its  service,  etc.  Tbe  same  conclusion  has  been 
ftrrived  at  by  the  general  term  of  the  supreme  court,  third  department,  in 
Mclfwji  T.  Cha$e,  SO  Hun,  491,  and  by  tiie  county  court  of  Erie  eonnty  in 
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Irr  T.  Sehroedert  6  CiTil  Froc  R.  253.  It  is  true  a  contrary  opinion  wu  an- 
nounced by  the  superior  court  of  BufEalo  in  Fritze  t.  Pultz.  2  Civil  Proc  B. 
1^,  but  that  case  was  reversed  on  other  groands*  as  well  as  on  account  of  the 
irregularity  in  its  issuing  of  the  attHchment.  and  the  court  there  assamed 
that,  because  the  Justice  was  In  error  in  that  respect,  there  must  be  a  remedy 
by  appeal;  while  this  court  held  in  Hotenthal  v.  &rotue,  tupra,  that  in  audi 
case  there  was  no  such  remedy,  but  a  eatut  omiMtut*  just  as  ther*  had  been  in 
section  3191  of  the  Code  until  amended,  and  we  feel  bound  by  that  dedsion. 
Bad  the  marshal's  fees  on  the  attachment  been  taxed  and  included  in  the 
Judgment,  this  case  miglit  possibly  have  been  distinguished  from  Ro$mUial 
V.  Qrouae,  but  as  the  j  udgment  rendered,  as  far  as  appears  from  the  cHorn, 
was  for  the  amount  of  the  debt,  with  interest  and  ordinary  costs  only*  not  in- 
cluding marshal's  fees,  and  was  in  all  other  respects  justified  faj  Uw  eTidcooe, 
wi  think  it  should  be  afflrmed,  with  ooBta. 


OOLDBEBG  e.  WOLFP. 
Womman  Pleoi  cf  Smo  Torh  OittI  and  CauMbth  OmmA  Twm.  Jttne  U,  IMO.) 

L  Taovn  ahd  ComnrauoK. 

In  ao  action  for  the  alleged  omversionttf  money  left  wittLdeCendant  to  be  settt  to 
s  third  party,  the  teatlmooy  of  plaintiff  that  he  received  lettoce  from  snA  tUid 
party,  saying  that  she  hadnot  reoelved  the  monsj,  la  not  aaflldeDt  tost^ponavi^ 
dlotfor  plaiatUL 
%  BviDsnoa— HsABUT, 

Snch  letters  are  hearmay  erldenoe,  and  not  lH>TfTff*fT*  acdnab  defandaoti 

Appeal  from  fourth  district  court. 

Action  by  Samuel  Goldberg  ag^nst  William  Wolff,  for  the  alleged  conver- 
sion of  money  left  with  defendant  to  be  sent  to  plaintiffs  sister.  The  only 
evidence  of  a  conversion  was  the  testimony  of  plaintiff  that  he  bad  receiveda 
letter  from  the  slater  saying  that  she  had  not  received  the  money.  Judgment 
was  given  for  plaintiff,  and  defendant  appeals. 

A^ued  btfore  Labrbhorb,  G.  J.,  and  Allbn  and  Bookstatse,  JJ. 

Ahraham  S,  SaroAion,  tor  appellant.  &  &nmthol,  for  mpondent. 

Pkb  Odriah.  We  regret  that  we  are  compelled  to  reverse  this  judgment; 
bnt,  without  the  content^  of  the  letters  which  were  admitted  in  evidence  unda 
defendant's  objection.  Chore  is  no  sufficient  proof  of  the  conversion  of  the 
money  deposited  with  the  defendant.  Those  letters  were  not  even  offered  in 
evidence,  their  contents  only  being  given.  But,  even  If  the  letters  themeelvn 
had  been  offered,  tbey  would  not  have  been  evidence  against  the  defendant, 
not  having  been  written  by  any  party  to  the  action  touching  the  matter  in 
controversy.  They  were  clearly  hearsay  evidence  of  a  third  party  not  undsr 
oatii.  The  Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  coats  U  the  appeal  to  the  appellant  to  aUda  the  eveot  of  the  acti<m. 
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MlTOHELL  «.  OOOHRAH  H  UiB. 

(Supnma  Court,  Oenaral  Term,  TMrd  |}«partm«nt  Jnlj  7, 1890.) 

WRinW— G<HCPBmOT— TBAMUOnOVB  WITH  I>aOMD>im. 

In  an  Mtlon  by  a  snrriTing  partner  to  foreoloea  a  mortgage,  plaintiff  teetWad, 
with  reference  to  an  alleged  paTment  of  money  in  aatiafaction  of  the  mortgage, 
that  the  money  waa  paid  by  defendant  to  the  defseaaed  partner,  to  be  handed  to 
him  (plaintiff)  for  the  pnrpoaa  of  bnylng  goods  for  defendant;  that  the  decedent 
gKTe  Um  the  money,  waA  that  he  naed  It  for  the  pnrpoae  indicated.  Held,  that 
•noh  teatimony  related  Indirectly  to  a  tranaaetioit  oetween  daoedent  and  dafend- 
moL  and  that  the  teatimwy  of  oaf endnnt  oonoemlng  sudi  tranaaatlon  waa  thmw- 
fOM  not  prohibited  by  Code  CItU  Ptoc;  IT.  Y.  |  SMi 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Patrick  Mitchell,  as  sole  aurrlving  partner  of  the  late  firm  of 
F.  A  J,  Mitchell,  against  Robert  J.  Cochran  and  Cluit.  his  wife,  to  foredoee 
a  mortgage  given  by  defendants  to  the  Srm  for  $260.  The  execution  of  the 
mortgage  and  bond  accompanying  it  was  not  contested,  but  the  answer  al^ 
leged  that  It  was  given  without  consideration,  and  also  payment.  The  ref- 
eree found  that  there  waa  no  consideration  tot  either  bond  or  vamtgdgp,  and 
^intifl  appeals. 

Ai^ued  before  Lbabnbd,  F.  J.,  and  Lahdon  and  Matham,  JJ. 

X.  L.  Boj/oe,  for  appellant.   B.  P.  Anibal,  for  respondents. 

IiAinx>N,  J.  The  principal  question  is  as  to  the  admissibility  of  the  testi- 
mony of  the  defendant  under  section  82^,  Code  Civil  Proc.  The  witnesses 
Hanley  and  Feck  testified  on  behalf  uf  the  defendants  to  the  effect  that  John 
Mitchell,  one  of  the  mortgage  and  partners,  of  whom  plaintiff  is  the  sur- 
vivor, and  the  defendant  Hobert  Cochran  had  some  conversation  in  October 
or  November,  1876,  about  a  mortgage,  and  that  he  saw  Cochran  pay  John 
•60,  and  John  then  said  he  would  send  up  a  satisfaction  in  a  few  days;  that 
that  made  them  all  square.  The  plaintiff,  the  surviving  pHrtner,  then  tea- 
tifled  in  his  own  behalf  that  In  October,  1876,  the  defendant  asked  him  to 
go  to  Amsterdam,  and  get  some  coal  and  iron  for  him,  and  that  he  would 
give  hlra  the  money  for  the  purpose.  Speaking  with  reference  to  a  few  days 
later,  the  plaintiff  continued  tlius:  "He  [the  defendant]  gave  John  S60  to 
band  to  me,  to  go  to  Amsterdam  and  get  coal  and  iron,  and  pay  for  it.  1 
was  not  at  home.  When  I  came  home  John  gave  me  the  $60,  and  I  went 
the  next  week  and  got  the  coal  and  Iron."  The  defendant  Cochran,  in  his 
own  behalf,  the  plaintiff's  objection  under  section  829,  Code  Civil  Proc., 
being  overruled,  then  testified  with  respect  to  the  transaction  between  him 
and  John  Mitchell,  the  deceased  partner,  as  follows:  "1  came  up  to  the  bar 
and  said  to  John  Mitchell,  'Here  is  $60,  balance  of  that  $70 1  borrowed  of 
you.  and  this  makes  us  all  square.'  He  said  it  did.  I  spoke  to  him  about 
the  mortgage.  I  told  him  I  wanted  that  taken  care  of,  and  he  said:  '  I  will 
send  you  a  satisfaction  In  a  few  days.'  That  is  the  only  $60  I  paid  to  John 
Mitchell  in  October,  1876.  Nothing  was  said  about  Fat  [the  plaintiff]  tak- 
ing that  $60  and  going  to  Amsterdam  to  get  coal  and  Iron.  He  went  after 
coal  and  iron  in  1874.  I  did  not  in  1876,  nor  at  any  other  time,  give  John 
Mitchell  $60,  and  request  him  to  hand  it  to  Fat  to  go  to  Amsterdam  and 
get  coal  and  Iron."  The  plaintiff's  several  motions  to  strike  out  the  parts 
4^  this  testimony  rdaUng  to  the  personal  teansaction  with  John  Mitchell 
were  denied,  and  plaintlfFduly  excepted. 

It  is  obvtooa  that  the  plaintiff  teetlfled  to  what  John  told  bim  tin  defend- 
ant banded  him  the  $60  for.  He  testified  to  the  interview  between  John 
and  bimseU.  but  not  directly  to  the  interview  between  John  and  the  defokd- 
ant.  If  the  defenduit  had  chosen  to  object  to  the  teBtimony.  we  perceive  no 
groand  npon  which  the  referee  ooald  have  admitted  It.  But  tlie  defendant 
was  not  obliged  to  object.  If  the  pUntlff  choee  to  give  testinKnv  wblota 
▼.l(ht.T.s.no.6— 86 
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dear  inference  showed  tliat  the  defendant  gave  John  $60  for  coal  and  iron, 
and  not  to  satisfy  tlie  mortgage,  then  the  plaintiff  indirectly  testified  con- 
cerning the  transaction  between  John  and  the  defendant*  and  ttms  permitted 
the  defendant  to  testify  concerning  the  same.  The  plaintiff's  testimony  lind 
no  materiality  except  as  it  touched  the  transaction  between  John  and  the  de- 
fendant, and  the  inference  from  it»  if  accepted  by  the  referee,  was  fiatal  to 
the  version  of  the  transaction  given  by  Hanley  and  Pedc.  It  detailed  a 
transaction  between  the  deceased  and  the  plaintiff  which  bad  its  ofigin  and 
character  in  the  trnnsaction  between  the  deceased  and  the  defendant.  The 
testimony  of  plaintiff  unfolded  by  Indirection  the  latter  transaction,  and 
hence  the  defendant  could  directly  testify  respecting  it.  Clift  v.  Motet,  112 
N.  Y.  426.  20  N.  E.  Eep.  392. 

The  case  is  not  witbont  difSculty  apon  the  facts.  We  are  Indlned  to  think 
that,  when  the  mortgage  was  given,  the  defendant  did  owe  the  firm  $60.  and 
the  mortgage  was  made  for  9260,  in  anticipation  of  further  advances  to  the 
defendant,  or  to  protect  the  defendant  from  other  creditors.  The  eTldeoee 
is  quite  satisfactory  that  the  defendant  paid  the  $60  to  John  Mitchell,  and 
that  tlie  latter  admitted  satisfaction,  and  promised  to  give  the  proper  evi- 
denoe  of  it.  but  never  did.  It  is  reasonably  clear  that  the  plaintiff  has  eoft> 
founded  transactions  prior  to  the  mortgage  and  distinct  from  it  with  tin 
transactions  affecting  tlie  mortgage.  That  the  defendant  at  one  time  offered 
to  pay  the  plaintiff  #160  to  settle  the  mortgage  is  not  disputed,  but  this 
probably  was  for  the  sake  of  peace,  and  not  as  a  tender.  We  think  th«  find- 
ing for  the  defendant  accords  with  the  justice  of  the  eats.  Judgment  af- 
Aimed,  with  coats.   All  concur. 


HOOOXB  «.  BjJftOELOHA  APA&nucMT  AM^R  s(  dU 
{Supreme  Court,  Gmerol  Totto.  JHrtt  DepartamiL  ▲prll  U,  UNL) 

1.  OoBPoa^TioHB— Bxaounoir  o»  UoBTOAM-^ABsura  or  BvoonouMna. 

Under  Laws  TX.  Y.  1878,  &  ICS,  proTiding  ttiat  an  asMxdatlon  lnoorporat«d  tindar 
Act  Feb.  17, 1848,  and  it*  amendmeDts,  Bhall  as  a  oooditioti  preoedent  to  the  gtrlof 
of  a  mortgaK*  to  seoore  a  debt  oontracted  by  it  in  the  ooune  of  Ita  boaineaa,  hav« 
the  aiMnt  <n  two-thirds  of  tbe  vmen  of  the  o^>ltal  sUMk,  penanswbo  have  made 
so  payments  on  their  Bubn-.-iptions,  bnt  are  affloars  of  the  assodation.  and  penoBS 
who  bare  made  subBtantiai  payments  dther  in  oash  or  woA.  are  siookboIaaEs  tsr 
the  purpose  of  giving  their  asMnt,  though  no  oartifloates  have  basa  Issued. 
Sma— AsssHT  hot  Nsoissabt. 

It  waa  part  of  the  arrangement  onder  which  land  waa  oonvsfed  to  aa  laoona- 
rated  assoclaUoa  that  It  should  give  two  mortgage*  to  seoure  future  advance*  for  ni- 
l^vementa  thereon,  and  tbe  mortgages  and  the  deed  were  executed  and  daUvarad 
oontemporaneonsly.  Held,  tbat  these  mortgage*  were  not  within  the  aot  of  UM; 
and  did  not  reqoira  the  assent  of  stockholders. 
L  Buca— FaasoUHniBB— JuomsiTT. 

In  aa  action  to  foreclose  the  mortgages  msrety,  it  la  amv  to  include  ta  tha  ]ad|^ 
meat  a  sum  BufBcient  to  satisfy  advances  In  exoesa  of  the  amount  of  the  mort^gas* 

Appeal  from  judgment  on  r^mfc  of  refwee. 

Action  by  James  B.  MoComb  against  tbe  Baicalona  Apartment  Attrndfr- 
tion  and  others.  Judgment  for  plalntift,  and  defendants  appeal. 

Aigoed  befne  Bradt,  Babtlktt.  and  Damisu.  JJ. 

William  ff.  Choat*  tad  €ttorgt  B.  Adamt,  for  ^peliantg.  Thomaa  B. 
Hubbard,  for  respondent. 

JiAxatiLBt  J.  The  principal  object  of  this  actlou  was  the  foreclosure  <tf 
two  mortgages  bearing  date  on  the  14th  of  Jannaty.  1884,  and  executed  in 
the  name  of  the  Barcelona  Apartment  Association.  This  association  was  In- 
corporated under  the  act  of  1848,  (February  17th,)  authorizing  the  formation 
of  corporations  for  manufacturing  and  other  purposes,  and  the  amendments 
afterwaida  made  to  that  act.   The  certificate  at  articles  of  association  was 
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made  and  Bled  in  December,  1861.  Its  cK^taX  eioA  was  thesum  of  i24O.O0(K 
divided  into  16  shares,  of  the  par  Yulue  uf  915,000  each.  The  objectof  tbe  la- 
eorporation  vas  declared  to  be  "the  purrhaBinK*  leasing,  acgutrii>g,  miilntaln- 
ing.  and  Improving  real  estate  for  residences  and  apartment  houses,  to  Im 
leued  and  condnetod  by  the  cOTporation,  and  occupied  by  its  stockhcdden 
and  others.*  The  property  devoted  to  this  ol]>]eet  was  iitnated  betweenFif^- 
Bighth  and  FHty-Ninth  streets,  and  Sixth  and  »eventh  avenues,  in  the  olty 
of  New  York.  Before  the  execution  of  these  mortgages  the  land  bad  baen 
obtained  for  this  object  by  Jose  F.  de  Navarro,  and  the  tiUe  to  It  taken  In  tha 
name  of  his  wife;  and  it  was  afterwards  conveyed  to  James  CSyne.  Tha 
apartment  house  was  in  process  of  construction,  and  had  progressed  towards 
Its  completion,  at  the  time  when  these  mortgages  were  given.  In  Its  erection 
the  business  bad  been  managed  and  conducted  by  Navarro  for  his  own  ben- 
efit, and  that  of  the  association.  He  had  appropriated  and  expended  large 
soma  of  money  for  this  object  prior  to  tbe  month  of  June,  1883,  and  It  bad 
then  become  necessary,  for  the  prpgrcSB  and  completion  of  tbe  building,  ta 
obtain  the  aid  and  assistance  t>f  some  other  person  or  penons.  In  Ifoy,  1883» 
he  entered  into  negotlationa  with  the  plaintifE  to  provMesneh  additional  flnaa- 
sial  assistance  as  at  that  time  had  tiecome  necessary  ft>r  the  success  of  the 
mterprlae.  As  a  means  of  securing  Uiat  end,  a  oonstraction  company  hai 
been  onanlzed.  called  tbe  Oentral  Park  Building  Gompaoy,  limited,  with  a 
nominu  capital  of  •800.000.  At  the  request  of  Navano,  and  upon  the  nj^ 
nsentation  that  one-half  the  stock  of  the  company  would  be  taken  1^  hlmBtif, 
and  others  acting  with  him,  the  plaintiff  was  Induced  to  subscribe  for  $200,* 
000  of  the  stock  under  an  agreement  made  by  Navarro  that  be  would  return 
the  money,  with  interest,  and  assume  all  liabilities  for  the  btdaoee  remaining 
impaid,  90  days  after  the  completitm  this  and  wvm  other  buildings,  if  tn» 
plaintiff  elected  to  transfer  his  interest  in  tbe  company,  and  gave  notice  at 
aneh  election  within  60  days  after  tiie  omipleUoa  of  the  boUdingt ;  and.  upon 
soeh  transfer,  Navarro  further  agreed  %htA  be  would  give  a  sabstanUal  guar^ 
scatf  tot  tbe  faithf ul  performanoe  of  the  engngement. 

After  this  agreemmt  was  made.  Uie  jriaintiff  subscribed  for  another  por- 
tion of  the  atodc,  amounting  to  the  sum  oi  $100,000,  and  Theodore  Adams, 
at  his  instance  and  for  him,  also  subscribed  tw  a  like  amount.  Tbe  amounta 
•obaoribed  in  this  nanner,  bmther  with  tbe  first  subscription  made  by  tbe 
plaintiff,  were  pidd  by  him.  But,  for  tbe  other  half  of  the  stock  of  the  com- 
pany, payments  were  not  in  fact  made.  Tbe  mon^  in  tills  manner  paid  by 
tb9  plaintiff  was  principally  used  in  defraying  the  expense  of  the  construction  of 
ttils  and  theeeven  other  similar  apartment  buddings;  but  it  proved  InsuflicieBt 
to  secure  tbe  completion  of  this  or  the  other  buildings.  The  plaintiff  there* 
upon,  taking  tbe  position  that  the  financial  condition  of  the  enterprise  had 
been  misrepresented  to  him,  declined  to  make  further  or  additional  advances- 
than  those  which  be  bad  already  made  for  this  object;  and  on  tbe  1st  of  De- 
cember, 188S.  an  agreement  was  made  and  entwed  into  between  himself  and 
Kavarro  for  the  arrangement  of  their  disagreements,  and  for  the  edvance- 
ment  of  other  moneys  by  the  plaintiff,  to  secure  the  succestt  of  this  enterprise. 
This  agreement  provided  for  tbe  return  of  the  payments  made  for  the  stock 
of  the  Central  Park  Building  Company  within  4  months  after  tbe  completion 
of  tbe  baildings.  In  ease  the  plaintiff  elected  to  surrender  the  stock,  and  re- 
ceive the  money  he  had  paid.  Mrith  interest;  and,  within  60  days  after  snoh 
completion,  he  gave  notice  of  such  election.  It  then  proceeded  to  provide  for 
tbt  advancemt;nt  of  other  moneys  to  pay  for  the  prepress  of  the  work,  and 
the  completion  of  the  balldings.  These  advancements  were  to  be  made,  as 
ttwas  first  stated  In  the  agreement,  npon  the  basis  that  the  entire  eight  bulld- 
iDgB,  witii  the  cost  of  the  land,  should  not  exceed  the  sum  of  94,500,00(X 
But  this  was  afterwards,  and  tm  the  same  day,  by  another  agreement,  In- 
neased  to  the  sum  «f  •5,000,000.  U  was  then  agreed  that  the  parties  woalA 
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enconrase  the  mortgaging  of  the  property  of  the  oompany  to  llw  full  amoaiit 
of  1^,800,000;  and.  to  provide  meaoa  io  the  mean  time  for  tbe  proeeeation  of 
the  work  on  tlw  buildings,  the  plaintiff  agreed  with  Navaiio  to  obtain  and 
provide  monejr  upon  the  oommerelal  paper  of  the  oompany^  lawful  Intereet* 
and  6  per  cent,  commissions  per  annum,  to  the  extent  to  which  It  should  be 
necessary  to  pay  the  contractors  for  their  work,  according  to  the  terms  and 
^visions  of  their  contracts,  and  to  cany  the  buildings  on  to  compIetUm.  It 
was  further  agreed  that  James  Cljne,  In  whom  the  title  to  the  land  was  vested, 
should  make  to  the  plaintiff  a  mortage  for  the  sum  of  #100,000,  with  inter- 
est at  6  per  cent.,  due  May  1, 1886,  on  the  land  occupied  by  the  building  of 
the  Barcelona  Association,  to  be  used  In  obtaining  an  additional  loan  from 
tbe  insurance  company,  which  at  that  Ume  already  held  a  large  mort^mga 
upon  the  property ;  and,  in  case  tbe  mortgage  should  n(^  be  taken  by  mne^ 
company  or  <^her  parties  on  tbe  terms  mentioned,  it  should  be  held  by  tbe 
plaintiff,  "as  security  for  the  advances  to  be  made  or  procured  by  him,  in  the 
same  manner  as  the  other  securitlee  hereinafter  specified. "  It  was  aJso 
agreed  that  Clyne  should  make  a  further  mortgage  on  the  same  property,  for 
850.000,  at  the  same  rate  of  interest,  payable  to  the  plaintiff  at  the  same  time, 
"to  be  held  by  him  as  security  for  the  repayment  of  such  moneys  as  he 
advance;  such  last-mentioned  mortgages  to  be  subject  to  previous  mortgages 
for  two  millions  eight  hundred  thousand  dollars  in  the  aggregate."  Tbe 
agreement  then  further  covenanted  that  the  apartment  aasodation  itself 
should  make  such  additional  or  collateral  mortgi^ee  as  might  be  necesaary 
effectually  to  mortgage  the  buildings  and  improvements  upon  the  land  mort- 
gaged by  Clyne,  and  should  authorize  and  assent  to  all  the  preceding  mort- 
gages, as  that  was  required  by  its  by-laws,  and  the  statute  under  which  it 
was  organized,  and  the  agreement  stipulated  for  like  mortgagee  upon  each  ods 
ot  the  other  seven  parcels  of  land. 

Pursuant  to  this  agreement  and  under  tbe  directions  of  Navarro,  who  acted 
throughout  as  well  for  the  apartment  association  as  for  tbe  Central  Park. 
Building  Company  and  himself,  Clyne  executed  and  delivered  these  two  mort- 
gages, as  well  as  similar  mortgages  upon  the  other  seven  parcels  of  land. 
They  were  acknowledged  on  the  29th  of  December,  1883,  and  payable  at  ttie 
times  speciQed  in  the  agreement,  and  were  made  to  secure  bonds  executed  for 
the  like  object.  And  it  was  further  agreed,  in  the  agreement  already  men- 
tioned, that  Clyne  should  execute  and  deliver  to  tbe  plaintiff,  for  tbie  cona- 
pany,  a  conveyance  in  fee  of  its  property,  subject  to  all  tbe  mortgages  and  a 
preceding  lease,  dated  in  March,  1S88,  given  by  Clyne  to  the  apartment  aaso- 
oiatlon  for  tbe  period  of  99  years.  Tbto  agreement  was  afterwards  changed 
in  several  respects  by  another,  made  on  tlw  I4th  of  January.  1884,  betwera 
the  Barcelona  Apartment  Association,  by  Navarro,  its  president,  and  Lea- 
pinasse,  its  secretary,  and  by  the  Central  Park  Suildiog  Company,  by  the 
same  person  as  president,  and  Jamee  Clyne,  and  J.  F.  Navarro,  and  the  plain- 
tiff, individually.  By  this  agreement  it  was  further  agreed  that  Clyne  shoald 
convey  the  land  directly  to  the  association,  and  that  the  association  Itself,  with 
the  written  assent  of  the  owners  of  at  least  two-thirds  of  Its  capital  sto^ft,  abonld 
execute  and  deliver  two  other  mortgages  upon  the  property,  to  secure  other  bonds 
in  the  like  amounts  as  those  already  executed  by  Clyne.  to  take  the  place  of  tbe 
bonds  and  mortgages  executed  by  blm,  and  that  those  bonds  and  mortgages 
should  be  delivered  to  be  held  in  escrow,  and  afterwards  canceled  when  it 
should  turn  out  that  tbe  other  bonds  and  mortgages  mentioned  in  this  agree- 
mrat  of  the  14th  of  January  were  held  to  be  valid,  effectual,  and  availaUe, 
according  to  their  Intent.  To  carry  this  object  into  effect,  dyne  and  his  wife 
executed  a  deed,  dated  on  the  14th  of  January.  1884.  to  the  apartment  aaeo- 
eiatlon,  conveying  the  title  to  the  land  to  the  association,  subject  to  kb  pre- 
ceding mortgages,  and  consents  were  secured  from  Individuals  claiming  to  be 
the  owners    11  oat  of  its  16  shares  of  capital  stock  to  the  ezeouUoa  and  d*- 
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livery  of  thwa  two  flnal  mortgageB.  Tbelr  consent  wm  TerUed  bj  the  i^- 
dsvit  of  tiw  secntezy,  and  film  In  the  office  of  tb«  dark  of  tbe  county;  ud 
the  mortgages  were  execated  and  delivered  as  provided  for  in  tbia  agreemeot* 
and  Id  tlie  ttret  agrennent,  made  on  tbe  iBt  of  December,  1888. 

These  mortgages  were  dated  on  the*l4Ui  of  Janaary,  I8B4,  and  acknowl-  ' 
edged  ttie  next  day,  which  was  tlie  date  of  the  acknowledgment  of  tbe  deed 
from  Clyne  to  the  association;  and  in  this  manner  tbe  association  itself  be- 
came Uie  owner  of  the  property,  and  tbe  lease  ptevlonsly  received  by  It  was 
probaUy  thereby  extinguished,  for  the  legal  rule  la  entirely  well  settled,  where 
the  owner  of  a  lesser  or  inferior  estate  receives  a  conveyKnce  of  the  legal  title 
itself,  that  the  lesser  estate  is  merged  and  extinguished  by  tbe  acceptance  of 
aach  sup^or  title.  This  rule  is  subject  to  tbe  qualification,  in  equity,  that 
tbe  continued  existence  of  tbe  lesser  estate  will  be  maintained  where  that  Is 
the  object  and  design,  at  tbe  time,  of  its  owner.  But  in  this  instance  no  evi- 
dence appear*  to  liave  been  given  of  any  intention  on  the  part  of  the  apartment 
association  to  pieserve  and  maintain  tbe  continued  existence  of  this  lease; 
and,  in  the  absence  of  such  au  Intention,  tbe  I^al  rule  would  ^iply,  by  whicdk 
the  lesser  estate  becomes  extinguished.  HiU  v.  PisOey^  63  Barb.  200;  Jamm 
V.  Jfbnp,  2  Cow.  246;  Lynoh  v.  P/etffer,  110  N.  Y.S4.  17  N.  £.  Bep.  402. 
But*  whether  tbe  lease  was  extingnisbed  or  not,  the  apartment  association 
aoecwdlngly  was,  by  this  conveyance  of  tbe  legal  title,  placed  in  tbe  situation 
where  it  bad  tbe  ability  to  mortgage  tbe  entire  fee  of  the  property,  subject  to 
the  preceding  incumbrances  exuting  in  favor  of  other  parties  upon  It;  and, 
to  attain  that  end,  these  two  nwrtgages  in  suit  were  executed  and  delivered. 

But  the  light  of  the  plaintiff  to  enforce  the  payment  of  these  mortgages 
tot  tbe  advancement  of  moneys  afterwards  made  by  blm  on  tbelr  secnrlty  liaa 
been  contested  on  the  part  of  the  apartment  association,  and  also  1^  share- 
holders  who  had  subscribed  and  paid  for  shares  enUtling  tbem  to  apartments 
in  tbia  building.  This  has  proceeded,  in  a  la^  degree,  upon  tbe  objection 
that  chapter  1^  (rf  tbe  Laws  of  1878,  providing  for  the  manner  in  which  the 
property  tA  corporations  created  under  the  act  of  1848  and  its  amendments 
Bbonid  be  permitted  to  mortgage  its  proper^,  bad  not  been  complied  with, 
for  want  of  tbe  assent  of  two-thirds  of  tbe  owners  of  Its  capital  stock.  But 
this  objection  does  not  appear  to  be  well  founded,  although,  by  a  finding  of 
fact  made  by  the  referee,  he  has  found  that  Navarro,  who  subscribed  tbe  as- 
sent for  two  shares.  Clyne  for  one  share,  and  Lesplnassefor  another,  had  paid 
no  part  of  their  subBcrlption  for  these  four  shares.  No  certificates  for  these 
or  other  shares  were  issued  by  tbe  association;  and  the  simple  subscription  of 
the  articles  probably  would  not,  of  itself,  be  sufficient  to  create  these  persons 
shareholders  in  this  association.  It  is  not  essential  that  tbe  certificates  them- 
selves sliould  be  issued  for  the  subscriber  to  become  a  stockholder  in  the  asso* 
elation;  but  something  more  than  a  mere  subscription,  as  tbe  fact  has  been 
found  in  this  matter  by  the  referee,  Is  necessary  for  that  purpose.  But  f u^ 
ther  findings  of  tbe  referee  have  established  the  addilioaal  facts  that  Navarro 
waa  the  president,  Lespinasse  the  secretary,  and  Clyne  a  trustee,  of  the  Bar- 
celooa  Apartment  Association.  They  consequently  were,  by  the  action  of 
the  associaUon,  accepted  as  shareholders  in  it,  and  were  entitled  to  be  consid- 
ered as  such  forthe  purposesof  thisassent.  In  Burr  v.  WUeoso^  22  N.  7. 551. 
the  controlling  fact  was  diflerent  from  this  case;  for  there  the  price  of  the 
shares  was  fully  paid.  But  In  WlieeUr  v.  jtfiUar,  90  N.  Y.  853,  the  sub- 
scriber was  i  n  foct  accepted  as  a  stockholder,  and  had  been  elected  as  a  trustee 
and  secretary  of  tbe  corpcwation,  and  engaged  actively  in  tbe  management  of 
its  affiUrs,  and  appeared  upon  the  books  of  the  corporation  as  a  stockholder. 
This  case  does  not  substantially  differ  in  these  material  respects  from  the 
facts  upon  which  this  last  decision  was  made,  rendering  the  three  parties  vot- 
ing for  this  assent  tbe  owners  of  tbe  shares,  within  tbe  rule  maintained  by 
tbto  authority.  The  otho:  persona  assenting  appear  to  luive  poroliased  their 
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sfaara  atiU  more  effectuaUj;  tor  sabsUntlal  payments  were  made  opon  tfaa 
purehase  price,  which  was  deemed  snffloient,  in  the  flnt  caie  just  cited,  to 
render  the  snbeeriber  a  stockhntder.  And  whether  this  was  done  the  pay- 
ment of  the  money  directly,  or  by  work  performed  by  them  for  this  or  other 
asaociAtloTis.  ia  not  an  impwtnnt  circumstance,  as  long  as  the  tn^  ia  that  bd 
actual  cunsideration  was  parted  with  by  theotber  persons  for  the  shares  claimed, 
and  acted  upon  by  them  in  giving  the  assents.  The  assents  obbUned  in  this 
manner  represented  11  out  of  tliel6  shares  Into  which  the  stock  orpropotyof 
the  association  wasdivided.  That  was  two-thirds  of  tlie  shareholders,  if  aotin 
nnmber  certainly  in  amount,  and  gave  the  legal  sanction  and  authority  of  the 
association  to  the  execution  and  delivery  of  these  mortgages. 

But  if  the  persons  giving  thetr  assent,  as  these  shareholders  did,  were  not 
in  fact  the  owners  of  the  shares  represented  by  them  and  voted  upm,  sUll  the 
mortgages  appear  to  be  legally  supported ;  for  It  was  a  part  at  the  arraoge- 
ment  or  consideration  apon  which  the  association  received  the  title  to  the 
land,  under  the  deeds  executed  and  delivered  by  Clyneand  his  wife,  thai  these 
mortgages  should  In  ttiis  manner  b«  given.  And  the  acts  by  which  the  agi«e- 
ment  was  carried  Into  effect  were  contemporaneously  performed;  for,  at  tbs 
same  time  the  deeds  were  executed  and  delivered,  these  mortgi^ea  were  also 
executed  and  delivered  to  the  plaintiff  as  a  fuiailment  at  the  oonslderatloB  or 
agreement  on  which  the  deeds  wM-e  made.  The  nortgagtis  were  oot,  ihm- 
fore,  to  secure  a  debt  coolraeted  by  the  association  In  tto  coune  of  its  bnsi* 
ness,  which  is  the  class  of  eases  provided  for  by  th»  staknte;  but  th^  wers 
given,  in  effect,  to  secure  the  paymmt  of  a  part  of  the  purchase  price  of  tbs 
property.  And  where  the  secntity  Is,  Id  this  manner,  eoDteakporaneoasly 
given,  it  has  sot  been,  titber  by  express  taaguage  or  fair  implleatian,  Indaded 
within  the  act  of  1878;  and  such  was  intimated  to  be  tlie  oonstraetion  whM 
should  be  given  to  the  act  in  auffar  Co.  v.  WhiUn,  69  N.  Y.  328*  336,  337. 
And  this  was,  in  subetanoe,  approved  In  Coman  v.  Lakey^  80  K.  Y.  345. 
The  referee  was  aecordingly  right  In  holding  that  the  mortgages  were  not  In- 
valid becaase(rf  any  failure  to  comply  with  the  requirements  of  this  aet. 

Their  eaforoement  has  been  further  resisted  on^  that  part  of  the  agvas- 
DMnt  of  December,  188S,  permitting  the  plaintiff  tocbargeaooBmlasioai  apon 
the  moneys  to  bo  advanced,  asMManting  to  5  per  cent,  per  ananai.  Bst  It  was 
not  the  intention,  neither  was  It  the  language,  of  either  of  the  agrteneents. 
that  this  dkaige  could  be  made  for  moneys  loaned  by  tlieplalatUf  himaelf. 
What  the  ccMiamiasion  was  to  pay  for  has  been  expressed  in  the  agreement; 
and  it  was  only  to  be  charged  "in  case  it  shall  be  necessary  ftor  said  MeComb 
to  furnish  credit  as  security  in  order  to  raise  money  on  said  paper."  Tbea  "^a 
oommiaslon  of  5  per  cent.,  in  addition  to  interest,  shall  be  lUlowed  by  saU 
company  therefor.**  This,  as  well  as  the  preceding  part  of  the  agreensent.  In- 
dicates the  understanding  of  the  parties  to  have  been  that  the  eommiaaions 
were  to  be  paid  only  in  ease  it  became  necessary  for  tlie  plaintiff  to  fur^sh 
additional  credit  or  security  In  order  to  raise  the  money  on  the  papw  of  tiie 
aasoeiatioo,  or  otherwise;  and  that,  under  the  authorities,  might  well  be  sUp- 
nlated  for  without  rendering  the  indebtedness  afterwards  created  andw  tbe 
agreement  unlawful  on  aeoonnt  of  usury.  A  similar  point  to  Uila  was  axamlned 
and  advanced  in  Maithefjoa  v.  Cos,  70  N.  Y.  239.  And  there  being  no  reason  to 
suppose,  as  there  certainly  Is  not,  in  this  case,  under  the  findings  of  the  referee, 
that  tbe  oomniissions  were  designed  as  a  mere  cloak  or  cover  for  nsnry,  the 
^t-eement  for  their  contingent  payment  cannot  be  permitted  to  have  thia  ef- 
fisct.  In  Van  TatteU  v.  Wood^  12  Hun,  388,  it  was  supposed  that  an  agree- 
ment  ctf  this  nature  would  be  usurious.  But  this  view  was  not  followed, 
but,  on  the  contrary,  disapproved,  in  76  K.  Y.  614.  reversing  the  preoeding 
detision.  No  more  of  the  evidence  has  been  brought  before  the  court  opoa 
this  appMl  than  sueb  as  is  included  in  the  findings  of  the  referee;  and  neither 
that  evidence,  nor  these  findings,  support  the  iDfeveacethat  these  etipalationa 
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were  madeto  neerre  to  Uie  plminUff  a  greater  amount  Uuui  the  lawful  rateoC 

interest. 

Mortgages  In  all  respects  similar  to  these  two  mortgages  were  placed  apoa 
the  other  seven  apartment  lots  and  buildings;  and  the  proof  upon  the  tri^  la 
found  by  the  referee  to  have  established  the  fact  that  between  the  let  of  De- 
cember. 1888,  and  the  29th  of  Us^,  1884»  the  plaintiff  advauoed  the  sum  of 
SI. 643.162. 18,  exclusive  of  any  Interest  charged*  and  that  the  interest  upon  the 
monejs  borrowed  by  him,  and  advanced,  to  promote  the  success  of  this  enter- 
prise,  was  the  sum  of  $94,816.83.  And,  of  the  monejs  procured  and  ad- 
vanced  by  him  In  this  manner.  It  has  been  further  fouad  that  there  was  used 
and  applied  to  the  construction  of  the  Barcelona  Apartment  building  the  aom 
of  •207.399.24.  These  advances  were  made  for  mwe  than  the  amount  of  the 
two  mortgages  executed  by  the  association  upon  their  security;  and  as  the 
association  bad,  before  the  commencement  of  the  suit,  failed  to  pay  the  d^t 
as  it  was  agreed  to  be  paid,  it  was  in  default  in  the  observance  of  the  condi- 
tion of  the  bonds  and  mortgages,  and  the  plaintiff  was  authorized  to  insti- 
tute the  action  which  he  did  for  the  forecloeare  of  these  mortgages,  and  the 
eale  of  the  mortgaged  premises;  for  no  stipulation  or  condition  in  either  agree- 
ment deprived  him  of  the  right  to  collect  his  advwices  made  for  thla  object  In 
this  manner.  It  was  not  necessaiy,  neither  doea  it  appear  that  the  referee  has 
Included  within  his  decision  any  moneys  or  indebtedness  as  secured  by  the 
mortgagee  beyond  that  incurred  by  the  advancement  of  these  moneys  from 
and  after  the  Ist  of  December,  1883;  and  by  the  dear  effect  of  the  agree- 
ments, to  which  the  mortgages  were  subordinated,  and  the  assenta  given  for 
their  execution  by  the  association,  they  were  entitled  to  be  held  as  security  for 
these  advancemeuts.  They  were,  in  this  respect,  within  the  language  of  the 
asaent  of  the  shareholders  sanctioning  the  exeoutioa  and  delivery  the 
mortgagee.  The  money  was  supplied  and  used  for  the  benefit  of  the  associa- 
tion, certainly  to  Uieextent  to  which  the  mortgagee  wereglven  for  its  security. 

The  referee  has,  however,  in  the  judgment  entered  uptm  his  deelsion,  pro- 
Tided  for  the  raising  of  so  much  money,  beyond  what  will  he  necessary  to  sat- 
isfy these  mortgages,  as  the  [dalntiO  advanced  for  the  use  and  benefit  of  the 
Barcelona  Association.  After  receiving  the  title  to  the  land  from  Clyne  by 
the  deed  delivered  to  the  assodation,  and  after  these  mor^ages  were  in  this 
manner  executed  and  delivered  by  It  to  the  plaintiff,  the  association  declined 
to  continue  to  hold  the  title  which  had  been  conveyed  to  it,  and  by  resolution 
directed  a  reoonveyanoe  of  the  property  to  be  made  to  Clyne;  and  such  recon- 
veyance was  sfterwards  executed  and  delivered.  But  this  action  of  the  asso- 
ciation could  have  no  effect  npon  the  execution  and  delivery  of  the  mort- 
gages, which  had  then  become  legal  securities  In  the  hands  of  the  plaintiff; 
for  he  was  permitted,  without  interference  on  the  part  of  the  assochitlon,  to 
raise  the  money  and  make  the  advances  which  he  did,  up  to  the  amount  of 
the  two  mortgages,  for  the  benefit  of  the  association.  It  could  not,  as  It  did, 
through  the  actimi  of  the  construction  company  and  of  Navarro,  who  acted 
throughout  as  the  ofilcer  and  agent  of  the  association,  receive  these  benefits 
in  this  manner,  and  afterwards  deny  the  validity  of  the  securities  upon  whose 
faith  the  advances  were  made.  But,  by  the  decision  of  the  referee,  he  not 
only  authorized  and  directed  a  judgment  for  the  foreclosure  and  sale  of  the 
property  included  in  the  mortgage  for  the  payment  of  the  advances  made  by 
the  plaintiff,  together  with  the  interest  upon  them,  up  to  the  full  amount  chC 
the  mortgagee;  but  he  directed  the  collection  and  payment  to  him,  in  Uto 
manner,  of  the  additional  sum  required  to  satisfy  the  full  amount  advanced 
tat  the  Baroel<ma  Association.  This  was  done  nnder  tlie  effect  given  to  a 
still  further  mortgage  executed  and  delivered  by  the  association  to  the  Mer- 
cantile Trust  Company,  of  the  city  of  Kew  York,  to  secure  mortgage  bonds 
of  $1,000  each.  These  bonds,  it  was  held,  the  plaintiff  had  become  entitled 
to  for  the  residue  of  his  advance  over  and  above  those  secured  by  his  mort- 


•        Digitized  by  Google 


563 


NEW  TORE  BUPPLBMKMT ,  VOl.  10. 


[Snp.Ct. 


saga;  and  apra  that  fact,  although  the  bon^  bad  not  beeo  delivered  to  him, 
but  bad  been  mostly  withheld  from  him,  under  the  authority  of  the  apart- 
ment  aBsoclatlon,  the  referee,  by  his  decision,  and  the  judgment  entered  upon 
it,  directed  this  residue  to  be  raised  and  paid  to  the  plaintiff.  And  the  casea 
of  Iruuranoe  Co.  t.  Van  Rensselaer^  4  Paige,  85;  and  Tnut  Co.  t.  Seymour, 
9  Paige,  538,  have  been  brought  to  the  attention  of  the  court  as  authorities 
sustaining  this  part  of  the  Judgment.  But  they  tall  to  do  so;  for  it  was  no 
part  of  the  plaintiff's  cause  of  action,  as  that  was  presented  by  his  complaint, 
either  to  state  or  enforce  this  obligation.  But  the  action  was  brought  for  the 
foreclosure  of  these  mortgages,  or.  In  case  they  shonld  be  held  to  be  Invalid, 
then  for  the  foreclosure  of  the  mortgages  previously  given  by  Glyne.  and  de- 
livered Id  escrow  tor  the  plaintiff,  to  secure  the  same  advances.  That  is, 
substantially,  all  that  was  vritliin  the  Issues  presented  by  the  pleadings  In  this 
action;  and  the  referee  was  authorized  to  go  no  farther  than  to  decide  and  dia- 
pose  of  those  issues. 

Some  other  objections  have  been  raised  to  maintain  the  appeal,  but  they 
are,  in  effect,  disposed  of  by  what  has  already  been  said,  and  need  no  tuither 
attention  for  the  disposition  of  the  case.  So  mneh  of  the  Judgment  as  in- 
cluded the  excess  of  the  advances  made  by  the  plaintiff  for  the  Barcelona  Aa* 
sodation,  over  and  above  the  amount,  with  Interest,  secured  by  his  mortgages, 
was  unauthorized,  and  should  be  reversed.  But,  with  this  modification,  the 
Jodgment  seems  to  have  the  support  ot  the  tacts  whidi  have  been  tonnd  by 
the  reteroe,  and  It  should  be  affirmed,  wltbont  costs  of  tiie  appesL  All  coo- 
ear. 


MoOou  V.  Omdova  APABTMnrr  Abb*k  «t  aL    ttixm  v,  Iiiraoir  AFianaar  AasPvsl 

aU   Samb  v.  Uadbid  Afirtkbmt  As8*n  et  aU 

{aupreiM  Court,  Omeral  Term,  Firet  DepairtmtiA  AprU  UQOl) 

Jkppeids  from  JodgnWDta  on  report  of  rafMee. 

Afgned  beftm  Bbast,  P.  J.,  and  BAsnan  and  DanaiiB,  JJ. 

William  O.  Uhoate  and  Qwrge  H.  Adame,  for  mppelluU.  T^tomae  B.  H%M>ar^ 

for  respondent. 

DunaLB,  J.  Theee  caaea  depend  upon  the  dlBposItlon  whioh  akoold  be  diraefeed  to  be 
made  In  the  action  in  favor  of  the  lams  plaintiff  affaintt  the  Barcelona  Apartanont  A*- 
Boclstion.  The  morteages  are,  Tor  the  same  reasons  as  bare  been  gtven  in  that  cas^ 
aatttled  to  be  malntauiea.  Bat  the  Judgment  directed  In  favor  ot  tlie  pl^ntlfl  ahoaU 
bain  like  numier  modified,  by  eoEelodlng  the  reeldaeot  the  numeye  aovanosd  hvthe 
wflfflntiw  anr  and  above  those  leoured  w  the  bcmds  and  wxatpget  exeeoted  aaa  ds- 
Dverad  to  Um;  and,  aa  ao  modified,  the  judgment  ahoold  be  awrined,  wUkoat  oeata  e< 
Ite  appeal  to  eifher  party.  All  oononr. 


MoBuiDB  9t  al,  V.  Lanoan  §t  ai, 
(Supreme  Court,  Special  Term,  New  Yorlt  Counti/.  April  I8Kk) 

Aaaasv—IiT  Civn.  AonoNs— Fraud. 

A  complaint  in  an  action  for  the  price  of  goods  sold,  wbloh  aUeges  that  daCenfr 
aats  were  gniltj  of  fraud  In  contracting  Uie  debt,  and  that  the*  Dave  dlqwoed  «t 
their  property  with  intent  to  defraud  thetr  eredUora,  la  anflMeat,  when  soppartad 
proper  proof,  to  support  a  warraat  of  arrest. 

At  chambers.  Action  by  Harry  McBride  and  Charles  F.  Droete,  partneca, 
doing  business  as  produce  oommisaion  merchants,  under  the  Qrni  name  of 
HcBride  &  Co.,  against  Patrick  T.  Langan,  George  E.  de  le  Bee^  and  Joaepb 
P.  Langan,  partners  under  the  firm  name  of  P.  T.  Langan  ft  Co.,  for  the 
price  of  goods  sold  and  delivered  by  plaintiffs  to  defendants.  Fladntifb  alleged 
that  defendants  fraudulently  contracted  the  debt  for  the  goods  purchased  by 
them,  and  Bled  an  affidavit  specifying  the  alleged  fraudulent  acts,  and  allege 
ing  "that  In  the  month  of  May,  1^7,  the  defendants  formed  their  co partner- 
ship for  the  purpose  of  carrying  on  business  as  produce  commission  mercliants 
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with  a  capital  of  $17,176.7L  It  appeara  fifon  tbe  aebedules  signed,  verified, 
and  filed  hj  the  defendants  in  the  oflSce  of  the  derit  of  tbe  court  of  common 
pleas  in  November.  1888.  that  their  liabilities  were  •22,623.91  larger  upon 
tiie  day  of  their  assignment  than  the  actual  valoe  of  their  assets*  thereby 
■bowing  a  loss  in  the  said  bnslnesa  irinoe  its  formation*  on  May  1. 1887.  at 
•39.800.63.  That  deponent  Is  familiar  with  the  nature  of  the  business  con- 
ducted  1^  tbe  defendants,  and  avers  that,  in  view  of  tbe  good  trade,  the  g«i- 
ml  experience  of  mertfiants  in  the  same  line*  and  a  rtting  market,  which 
teets  caristed  doting  said  of^aitnenhip,  It  was  not  within  the  range  of  poasi- 
billtlas  for  the  defendants  to  have  lost  wiOdn  so  short  a  space  of  time  so  enor- 
moos  a  sum  of  mon^,  in  view  of  *the  fact,  as  it  appeara  from  ttieir  boiAs. 
that  they  did  a  yearlv  business  of  onlj  about  •100,000.  •  •  *  That  on  or 
abont  wober  2, 1SS8,  the  defendants  caused  two  actions  to  be  commenced 
against  them  In  the  supreme  court  held  in  this  oounfy, — one  by  Catharine 
lAngan.  wife  of  the  defendant  Patrtck  T.  Langan,  iac  tbe  sum  of  nine  thou- 
sand dollars,  num  two  promissory  notes  payabto  to  her  upon  demand,  one  for 
the  sum  of  •1,000  and  tbe  other  for  the  sum  of  ^8,000,  pDrportfng  to  have 
been  signed  ^  the  defendants  on  May  1, 1SB8;  and  ttie  other  acUon,  Jose- 
phine de  le  Bee,  wUe  at  tbe  d^isndant  Qeorge  B.  do  le  Bee*  for  tbe  sum  of 
fix  thousand  dollars,  likewise  upon  two  promissory  notes  payable  to  her  <» 
demand,  one  for  the  sum  of  •1*000  and  the  other  for  the  sum  of  •5,000.  also 
pnrportlng  to  have  been  signed  by  the  defendants  on  May  1*  18^— all  of 
said  notes  bearing  that  date,  and  sworn  to  in  the  complaint  in  said  anions  by 
tiw  said  Catluulne  liuigan  and  Jos^bine  de  le  Bee  as  having  bem  executed 
and  delivered  on  that  day.  That*  aJUiough  the  said  two  judgments  were  en- 
tered after  the  Mdd  assignment.  It  was  the  intention  oi  tbe  d^endants,  as  de- 
ponent Is  informed  by  the  defendant  De  le  Bee,  and  voily  believes*  to  have 
the  BiUd  judgments  entered  and  uecutlon  issued  thereon  before  tbe  assign- 
ment* so  as  to  establish  a  first  Hen*  when  the  defendant  De  le  Bee  tootested 
against  such  a  course.  Deponent  farther  says  that  the  said  defendant  De  le  Bee 
has  since  caused  the  said  judgment  in  favor  of  his  wife  to  be  canceled,  and 
has  admitted  to  the  plaintiffs  and  to  others  tliat  the  aatd  promissory  notes 
were  written  out  1^  him  and  signed  by  the  said  firm  on  or  about  October  1* 
1888,  and  wero  executed  and  delivered  without  any  value  therefor,  but  with 
tbe  fraudulent  Intention  of  having  the  said  two  acllons  commenced  thereon* 
and  the  amounts  thereof  collected  for  the  benefit  of  the  defendant  by  execu- 
tion. That  the  said  Josephine  de  le  Bee  and  Catharine  Langan  have  pre- 
sented tbelr  said  claims  to  the  assignee  duly  verified,  and,  while  the  said  J<v 
sephlne  de  le  Bee  has  withdrawn  hers,  the  said  Catbarine  Langan  demands 
a  distributive  share  of  the  assets  in  proportion  to  the  amount  of  her  alleged 
claim  or  judgment.  That  the  said  defendant  De  le  Bee  has  further  admitted 
to  the  plaintiffs  and  to  others  that  the  financial  affairs  of  said  firm  of  P.  T.  Lan- 
gan A  Co.  were  in  such  a  condition  in  October  last  as  not  to  necesaltate  an  as- 
signment for  the  benefit  of  creditors;  that  they  were  solvent,  and  could  have 
met  all  of  their  firm  obligations.  Deponent  further  says  that  at  the  meeting 
of  the  creditors  of  said  insolvent  firm  hereinbefore  referred  to  the  defendants 
offered  to  pay  the  creditors  twenty-five  per  cent,  in  cash,  and  twenty-five  per 
omt  in  notes  unsecured,  which  was  declined.  That  the  books  kept  by  the 
defendants  in  their  said  business  failed  to  show  any  entries  of  the  allied 
loans  to  the  said  firm  by  Robert  Dorian,  Gatharioe  T.angnn,  and  Josephine  do 
le  Bee,  or  either  of  them,  nor  any  payments  by  the  defendants  to  them,  or 
either  of  them.  Wherefore  deponent  charges  that  the  defendants  were  guilty 
of  a  fraud  in  contracting  or  incurring  the  said  liability,  and  that  since  the 
making  of  the  said  purchase,  or  in  contemplation  of  making  the  same,  have 
removed  or  disposed  of  their  property  with  intent  to  defraud  their  creditors.** 
An  order  for  the  arrest  of  F.  T.  Langan  was  granted,  whiidi  he  now  moves 
to  vacate.  For  dedsion  on  motion  to  amend  complaint*  see  po»t,  66L 
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PramHt  Judga,  Jr.,  for  plaintHfa.  /.  Wooiaeg  SAtfpanI,  for  defends 
ants. 

BARRBTTt  J.  This  case  dlflen  from  those  where  no  averments  of  f  rand  wert 
made  in  the  complaint.  The  court  therv  was  without  jurisdictlun  to  snot 
the  order  of  arrest.  Here,  however,  averments  <MC  fraud  are  made*  Uiough 
impei-fectly.  The  statement  that  the  defendants  were  guilty  of  fraud  ia  eon- 
tracting  the  debt  may  not  be  issuable,  but  the  statement  that  they  have  di^ 
posed  «dC  their  property  with  intent  to  defraud  tlwir  creditotB  is.  It  would, 
of  course,  be  insufficient,  standing  alone  and  without  proofs,  to  warrant  an 
order  of  arrest.  With  proper  proofs,  hoi»ever,  dehon  the  complaint,  it  waa 
sulUcient  to  confer  jurisdiction.  It  is  even  questionable  whether  tbaaTOP. 
mant  that  the  defendant  was  guilty  of  fraud  may  not  be  sufficient  to  confer 
Jurisdiction,  {Valentiw  r.  RUhardU  6  Y.  Supp.  197,  958,)  and  whetlur 
the  remedy  is  not  to  make  more  definite,  though  my  own  opinion  Is  that  such 
a  statement  Is  not  the  statement  of  an  issuable  fact.  As,  however,  there  ia  a 
statement  of  an  issuable  fact  aa  to  the  disposition  oi.  properly,  and  as  the  caaa 
eUed  seems  to  hold  that  the  general  allegation  in  the  languageof  ttaa  Coda  is 
•nffloient,  I  lael  bound  to  deny  the  motion  to  vacate  with  costs. 


HoBbids  et  al.  t.  Lahoaxt  0t  oL 

(Supreme  Court,  Special  Term,  Nmo  TarJt  CoutUV.  April  14,  UM.> 

Abbmt— OiTiL  Atmom— Fuui>— PLaADm. 

Where  the  oomplaint  ia  an  aoUon  for  goods  sold  lOleMa,  la  the  laaKoam  vt  Ooda 
avU  Proa  N.  T.  S  6iB,  subd.  4,  ptoTldlog  tor  arrest  la  dvU  oasaa,  that  dsfaadaata 
were  •*  gnU^  of  a  fraud  In  oontrscUng  or  iDCurriiig  the  UsblUty,  **  It  Diay  be  anended 
■o  as  to  state  the  faota  oonsUtating  the  fraud. 

At  chambers.  Action  by  Harry  MoBride  and  Charles  F.  Droste,  partnesa 
under  the  firm  name  of  MoBride  &  Co.,  against  Fatriolc  T.  Langan  and  otl^ 
era,  partners  under  firm  name  of  P.  T.  Langan  &  Co.  A  motion  having 
been  made  to  dismiss  the  comphiint,  in  that  the  averment  that  def^idanta 
"were  guUty  of  a  fraud  in  contracting  or  incurring  the  liability"  did  notatato 
sufficient  facts,  plaintiff  moves  for  leave  to  amend.  Fw  motioo  to  vacate  or- 
der of  arrest,  see  ante,  552. 

Framit  W,  Judgt,  Jr^  tot  plaintiflta.  /.  Woolmg  SH^patd,  Cor  detad- 
ants* 

Barrett,  J.  As  upon  the  other  motion  I  have  upheld  the  order  at  arrest, 
there  can  be  no  good  reason  for  refusing  the  amendment.  The  ofaaenratlcMia 
as  to  Jurisdiction  made  in  disposing  of  the  other  motion  apply  to  this.  It  ia 
not  a  case  where  we  are  asked  to  insert  an  allegation  of  fraud  in  a  complaint 
which  is  simply  upon  contract,  but  in  a  complaint  which  attempts  to  set  np 
fraud,  bat  does  it  insufficiently.  The  plaintiffs  thought  they  might  plead  tba 
lanjtuage  of  the  statute,^  and  certainly  the  case  cited  upon  the  motion  iooka 
aa  thougli  they  had  some  juatiHcation  for  their  practice.  I  think.  hDwever, 
that  in  that  case  the  court  scarcely  meant  to  go  as  far  as  the  plaintiffs  now 
contend,  and  that  the  observations  of  the  court  must  be  held  to  refer  to  tba 
facts  actually  In  the  complaint;  for  clearly  the  complaint  there  showed  fraud 
as  matter  of  fact  independent  of  the  general  averment  in  the  language  of  the 
statuto.  The  amendment  here  asked  should  be  granted,  but  1  cannot  see  anj 
Josttaoatlon  for  the  suggestion  that  it  should  be  without  terms.  Tlia  plai» 

'Code  ClvU  Proa  V.  T.|  649,  nibd.  4,  provides  for  arrest  "In  an  setton  apon  ooutraat., 
SKprees  or  Implied,  •  •  •  where  it  la  alleged  in  the  otHoplalDt  thst  tba  daflendaat 
waa  gidlty  of  a  frand  In  contracting  or  inonrrlag  the  UablUtj. " 
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ttff  should  be  required  to  pay  the  trial  fe»  upon  the  trial  which  reunited  la 
bts  withdrawal  of  a  Juror  zor  the  purpose  ot  making  this  motion,  and  910 
ousts  of  this  motion. 


Matos,  Bio.,  or  thb  Oitt  of  Kew  York  v.  Katiokal  Bboadwat 

Bane. 

(AtprwM  Court,  General  Term,  first  DtpartmetU.  Hay  6,  UOO.) 

1.  XmnoiPAi.  CoBFOBATiom— DiPMiT  or  Citt  Voin>»-FowxM  o*  Chakberi..aiv. 

Iawb  N.  Y.  1866. 0.  68S,  (an  ao(  to  regulate  the  deposit  by  ttxe  chamberlain  of 
New  York  oitr  ana  county  money,)  provides  that  the  banks  in  which  the  money  is 
deposited  sbaU  proportionately  pay  tne  rent  oftheoffloeofchamberiain  and  the  sal- 
aries of  htoolsrks  and  deputy,  nbt  says  nothing  as  to  the  mattw  of  iutnesk  fiisUt, 
that  tiie  chambaiUu  oonld  wpolato  lor  totorsrt  oa  deposits, 

&  Bm— iRnuvr. 

Fkom  tbe  passage  of  the  act  nntU  November,  1871,  defendant  bank  regularly  paid 
to  tlie  chamberlain  4  per  cenL  on  deposits.  It  thereafter  continued  to  pay  its  pn^ 
portion  of  the  expenses  of  the  chambetialD*8  office,  bnt  paid  no  interest,  for  the  re» 
son  that  tbe  city  eomptroUer  denied  the  obamberkin's  antbori^  to  ooUeot  it.  and 
dlrsoted  tbe  bank  to  add  It  aa  a  oiedU  to  tta*  d^o^.  Defeodaot's  ooanau  ad- 
Tlsed  it  not  to  make  tbe  pwnwnts  or  credits,  bnt  to  send  monthly  statements  to  tho 
eomntroiler  and  ehambenain  of  the  Interest  due.  A  oommnnloatlon  of  tbe  oomp* 
tndier  to  defendant  was  referred  by  the  dlreotors  of  tbe  latter  to  its  president,  wno 
luid  beeome  ths  ebamberlsin,  who.  In  a  letter  to  the  comptroller,  sala  the  interest 
was  the  resolt  of  a  oontnut  between  tbe  chamberlain  and  the  bank.  Noootionwas 
tahaa  by  the  stochholdBra  or  directors  denyiag  the  eKlstenoe  of  an  agreement  to 
pay  tnterest  or  defendant's  liability.  JSelo,  that  there  was  aa  aneemeot  to  1b> 
torest,  and  that,  as  it  was  not  ilieg^  defendant  oould  not,  after  naTing  ths  finaaOt 
of  tbe  deposits,  qnesOon  the  ohamberlsia'a  antbority  to  naka  tha  agreemaDt. 

•i  Arwmu^BMnww—OBnanom  nor  Busbd  Bblow. 

The  evldenoe  consisted  of  •  stipulated  slatenwnt  of  facts,  and  it  was  stipulated 
that  piaintifC  gave  prima  faeleBViAmot  of  these  teets,  and  that  defendant  oueoted 
to  parts  thereof  as  InoMnpeteat  and  IrieleTant,  and  that  In  oase  of  defendant>a  talo- 
lag  an  ^ip*i^  *be  record  shonld  be  so  framed  ss  to  preserve  all  Its  righto  of  objetK 
and  exoBptlMk  No  ohieaUous  ware  brought  to  the  oourVa  attention  m  the 
trial.  HoreoTor,  proof  of  defendanVs  liability  was  not  dependent  on  the  ol^feo- 
ttonable  evldenoe.  Betd,  that  the  Judgment  wonld  not  be  rerened  hj  teaioa  o( 
Mm  admlssioa  of  this  eridenoe. 

Appeal  from  elrcoit  coart,  New  York  couaty. 

Actioa  by  the  mayor,  etc.,  of  tbe  oity  of  New  York,  against  the  National 
Broadway  Bank  of  the  city  ot  Kew  York.  From  a  Judgment  for  plaintiff 
defendant  iqipeals. 

Argued  before  Yah  Bbunt,  F.  J.,  and  Bbaot  and  Dahisls.  JJ. 

T?ioma»  AttUon,  tot  appsUut.  Bimon  Btmte  and  /oAn  ff,  8traha»t  for 
yespondent. 

Daxiku,  J.  The  action  was  brooght  to  recover  interest  npon  deposits  ot  - 
money  belonging  to  tbe  city  and  conn^  of  New  York  made  with  tbe  defend- 
ant. These  d^rasifcs  eommenced  aboat  tbe  first  ot  tbe  year  1861,  and  interest 
was  paid  by  tbe  defendant  upon  the  deposits  to  the  ohambeiiain  of  the  eii^ 
of  New  York  op  to  and  Including  tbe  time  of  the  enactment  of  chapter  62» 
•f  the  Laws  ot  1866.'  Tbe  payments  ot  interest  preceding  that  date  do  not 
^)pear  to  have  been  either  precise  or  regular,  but  Ih^  were  paid  to  the  cham- 
berlain from  time  to  time,  and  probably  amounted  to  tbe  rate  of  4  per  omL 
upon  the  deposits.  But  no  accounts  were  produced  showing  the  amounts 
which  bad  been  paid  azkd  received,  and  tbe  transactions  |u-lor  to  tbe  enact- 
nent  of  this  law  were  not  dearly  or  certainly  proved.  But  from  the  enact- 
ment of  tbe  law  of  1866  to  tbe  last  of  November,  1871,  the  interest  upon  the 
deposits  was  regularly  paid  1^  the  defendant  to  the  chamberlain ;  and  this  inr 

■  Aa  set  to  regulate  tha  deposit  by  the  ofaamberlaln  of  New  YoA  dttj  and  oooalir 
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terest  consisted  of  4  per  oent  upon  tbe  daily  balances  remaining  on  deposit  to 
the  credit  of  the  citj  and  county  with  the  defeodant.  From  the  srldeDce  in 
in  the  case,  consisting  mainly  of  a  stipulated  state  of  facts,  the  infwence  ia 
plainly  supported  that  there  was  no  objection  or  dissent  on  tbe  part  of  tbe 
defendant  during  that  period  to  the  payment  of  this  interest,  but  it  was  reg- 
ularly paid  at  tbe  explraUoa  of  each  month,  na  it  had  accrued  on  the  amount 
of  ttw  deposits;  and  from  the  fact  of  these  payments  it  may  be  inferred,  as  it 
was  Ht  the  trial,  that  an  agreement  had  been  entered  into  on  tbe  part  of  the 
bank  wilb  tbe  chamberlain  for  the  payment  of  this  rate  of  interest.  In  S»- 
terly  t.  CoU,  3  N.  Y.  502.  it  was  said  in  the  course  of  the  opinion  that  "an 
agreement  for  Interest  may  be  inferred  from  tbe  course  of  deallog  between 
the  parties*  as  where  interest  has  before  been  charged  and  allowed  under 
tbe  like  circumstances."  These  deposits  were  oontinaed  from  the  last 
of  November.  1871,  to  the  17th  of  June,  1873,  but  no  Interest  was  paid  upon 
them  during  this  interval,  except  that  which  accrued  for  the  month  of  May, 
1878,  and  that  appears  to  have  t>een  paid  because  of  the  directions  contained 
In  section  85  fA  ohaptw  335  of  the  Laws  uf  1878,  that  so  much  interest  should 
be  reserved  on  the  deposits.  A  sufficient  amount  to  defray  the  defendant's 
proportion  of  the  expenses  of  the  chamberlain's  office  was  paid  from  time  to 
time  during  tbe  interval  already  mentioned;  and  this,  as  well  as  the  paymwt 

tbe  interest  for  the  month  of  May,  1878,  was  credited  to  the  defendant  in 
the  disposition  of  the  action,  against  the  Interest  which  it  waa  found  had  ae- 
orued  on  these  dally  balances,  and  then  leaving  a  Anal  balanee  amounting  to 
thesumof  ei86,684.1b. 

But  tbe  omission  to  pay  the  monthly  amounts  accruing  on  these  balances 
for  interest  from  the  end  of  November,  1871,  to  tbe  month  of  May,  1878,  did 
not  arise  out  of  any  denial  on  the  part  of  Uie  defendant  that  it  had  become 
bound  to  pay  this  interest  on  the  daily  balances  of  the  deposits.  There  was 
no  denial  at  that  time,  or  in  the  sut»equent  dealings  between  the  flnandal 
department  of  tbe  city  and  the  bank,  of  its  having  obligated  itself  by  agree- 
ment to  pay  tfais  interest.  But  the  failure  to  pay  the  Interest  arose  oat  of  a 
disagreement  between  the  comptroller  of  the  city  and  the  chamberlain,  the 
former  denying  tbe  right  of  the  latter  to  collect  the  interest,  and  inal^ng 
ttiat  It  could  only  be  drawn  on  tbe  warrant  of  himself  and  the  mayor;  and 
where  that  might  be  necessary,  as  it  was  as  to  the  disposition  of  county  mon- 
eys, that  the  warrant  should  also  be  signed  by  the  clerk  of  the  board  of  super- 
visors. And  by  a  letter  which  the  comptroller  wrote  to  the  bank  oa.  the  16th 
of  December,  1871.  the  bank  was  forbidden  to  pay  the  interest  accruing  on 
tbe  deposits  otherwise  than  upon  the  authority  of  warrants  signed  In  that 
manner;  and  it  wss  requested,  as  tbe  interest  accrued  at  the  end  of  ea^ 
month,  that  it  should  be  credited  to  the  accounts  of  the  city  and  county,  and 
that  information  should  he  given  to  the  comptroller  of  the  amount  of  such 
credits.  The  cliamlwrlain  dissented  from  this  denial  of  his  authority  to  re- 
ceive the  accruing  interest  from  the  bank.  But  there  was  no  disagreement 
as  to  the  liability  of  the  l>ank  to  pay,  or  theamount  of  tbe  interest,  but  it  rested 
wholly  to  the  authority  by  which  it  was  to  be  drawn  from  the  bank;  and  ia 
consequence  of  this  disagreement  the  bank  omitted  to  pay  out  the  interest,  or 
to  add  it  as  a  credit  to  the  deposits,  the  chamberlain  claiming  that  the  interest 
should  be  proportionately  applied  to  tbe  city  and  tbe  county  monoy,  and  the 
bank  was  not  disposed  toattempt  thatapportionment,  or  to  give  tbe  requested 
credits.  Beyond  this,  further  substantial  evidence  was  given  tending  to  sop- 
port  the  averments  that  tbe  defendant  had  agreed  to  pay  this  rate  of  interest 
upon  the  deposits  of  the  city  and  oounty  money;  for.  after  the  lettw  of  the 
comptroller  to  the  bank  of  the  16th  of  December,  1871,  the  president  of  Uw 
bank  is  stated  to  have  waited  personally  upon  him  as  to  the  subject-matter  of 
Uiat  oommunlcaUon.  And  it  is  to  be  inferred  fnn&  that  circumstance,  at 
well  IS  other  correspondence,  that  the  president  oi  the  bank  had  an  intervlev 
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wltfa  the  oomptndler  oonceraiDg  ttie  disposition  of  this  accnilng  Interest.  And 
from  the  letter  of  the  president  to  the  comptroller  on  the  SOtb  of  December. 
1871.  the  f  urUier  inference  is  justified  that  the  president  of  the  bank  hed  sub- 
mitted to  the  comptroller  an  opinion  of  the  late  Judge  Edhunds  concerning 
ttie  dispute  which  had  arisen  between  the  oomptroiler  and  the  chamberlain 
as  to  the  manner  In  which  the  Interest  should  be  drawn  from  and  paid  by  the 
hank;  for  by  the  letter  the  oomptndler  was  requested  to  return  the  opinion 
which  bad  been  crt>iidned  tnm  Judge  Edmunds.  This  opinion  reviewed  the 
state  of  affairs  arising  oat  of  the  disagreement  with  considerable  elaboration ; 
and  it  la  to  be  presumed  from  Its  contents  that  the  entire  subject,  including 
the  obligation  of  the  bank  to  paj  interest  upon  the  daily  depoelts,  had  been 
presented  to  Judge  Edhunds  for  bis  consideration  and  opinion;  and  that,  as 
a  part  of  the  case  presented  to  him,  the  obligation  of  the  bank  to  pay  this  in- 
terest had,  as  a  matter  of  fact,  been  conceded.  If  it  had  not  been,  there  is 
no  reason  for  supposing  that  the  language  employed  in  the  opinion  concern- 
ing the  obligation  of  the  bank  would  have  been  used  by  the  counsel.  That 
language  carries  with  It  a  very  decided  implication  tbat  the  counsel  had  been 
requested  to  advise  the  bank  what  it  should  do  as  to  the  interest  which  it  was 
liable  to  pay,  accraing  on  tbe  depoelts  after  the  last  of  November,  1871.  In- 
deed, if  that  had  not  been  the  design,  but  the  bank  was  under  no  obligation 
to  pay  interest  on  these  deposits,  then  tliere  was  no  necessity  whatever  for 
consulting  counsel  upon  the  subject.  That  was  not  the  consultation  which 
had  taken  plat^,  but  it  was  to  ascertain  what  the  bank  should  do  as  to  this  In- 
terest, hi  view  of  the  disagreement  existing  between  tbe  chamberlain  and  the 
comptroller;  and  in  the  opinion  returned  by  him  to  tbe  bank,  which  does  not 
appear  to  have  been  dissented  from  on  the  part  of  the  bank,  he  refers  to  the 
foct  qf  the  defendant  having  been  selected  as  one  of  the  depositories  of  the 
public  moneys  under  this  law  of  1866;  and  then  adds:  "And  a  contract  was 
made  between  him  and  tbe  bank  that  interest  should  be  paid  on  the  monthly 
balances.  That  contract  has  been  carried  out  now  for  several  years  by  a  com- 
putation of  tbe  interest  earned  every  month,  and  the  payment  of  It  to  the 
chamberlain,  who,  out  of  the  amount  thus  received,  has  paid  the  expenses  of 
his  office,  and  the  balance  Into  the  treasury.  Now,  however,  the  comptroller 
has  given  notice  to  the  bank  not  to  pay  any  more  of  that  interest  to  thecham- 
t>erlain,  but  to  add  it  to  the  amount  on  deposit,  and  the  chamberlain  has  gl  ven 
notice  to  the  bank  that  it  must  not  obey  those  orders  of  the  comptroller,  but 
must  continue  to  pay  over  the  interest  to  him  as  heretofore;  and  my  opinion 
is  asked  by  the  bank  what  it  shall  do  under  the  circumstances."  And,  after 
referring  to  the  different  sources  from  which  the  moneys  deposited  were  from 
time  to  time  obtained,  it  is  further  stated  that  "  it  Is  on  moneys  belonging  to 
all  three  of  these  ownerships  that  interest  is  earned,  and  when  paid  over  to 
tbe  chamberlain,  as  has  heretofore  been  done,  the  distribution  of  it  among 
tbe  parties  by  whose  moneys  It  has  been  earned  has  devolved  upon  that  ot- 
flcer.**  And  by  way  of  conclusion  the  suggestion  is  made,  not  that  the  bank 
could  be  exonerated  from  the  obligation  of  paying  interest  upon  the  deposits, 
but  "that  those  officers  be  seen,  and  some  arrangements  be  effected  by 
which  the  difficulties  may  be  obviated;  but,  if  tbat  cannot  be  done,  then  I 
advise  the  hank  (they  first  paying  their  proportionate  share  of  the  expenses 
of  the  chamberlain's  office,  for  by  accepting  the  deposits  the  bank  has 
boand  itself  to  do  so)  to  refuse  to  comply  with  the  comptroller's  demands, 
and  also  refuse  to  pay  the  interest  to  the  chamberliUn,  but  at  tbe  end 
of  the  month  to  send  to  comptroller  and  to  the  cliamherlaln  a  statement  of 
the  amount  of  tbe  interest  then  due,  after  deducting  such  expenses,  with  a 
notice  that  the  bank  will  take  immediate  measures  to  obtain  leave  to  pay  the 
money  into  oourt  for  the  benefit  of  whom  it  may  oonoern. "  And  these  state- 
meoto  all  concur  in  maintaining  the  oootinned  liabilitj  of  the  bank  to  paj  in- 
terest upon  the  deposUs. 
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On  the  8d  of  Febraary,  1872,  -J,  farther  communication  ralteiating  his  pn> 
v[ou8  requests  was  made  by  the  comptroller  to  the  bank;  and  It  la  stated  In 
the  stipulatiun  that  this  was  considered  hj  the  directors*  whose  only  actios 
taken  thereon  was  to  refer  the  same  to  tlte  chamberlain.  At  that  time  ttie 
president  of  the  bank  bad  beoome  the  chamberlain,  and  it  was  to  him  that 
this  subject  had  in  this  manner  beea  referred  by  the  dinctofa.  And  on  tin 
7th  of  Febroary,  apparently  under  this  anthority,  he  wrote  a  letter  bo  the 
comptroller  stating  that  the  letter  of  the  3d  had  been  recaired  "in  rdation  to 
the  question  of  interest  on  the  deposits  of  dty  and  county  funds,  and  I  am 
as  well  aware  as  you  can  be  of  tlie  necessity  of  tiaving  some  definite  ruiea  es- 
tablished in  regard  to  that  interest.  That  Interest  is  the  result,  not  of  any 
statutory  direction  or  enactment,  bat  is  the  product  of  bargains  made  by  tbe 
chamberlain  with  banks  which  he  may  select  as  depositories  of  the  funds  In 
his  hands,  and  all  of  it  belongs  to  the  owneia  of  the  principal  of  these  fnnda, 
excepting  only  so  muctt  as  he  may  by  law  be  authorized  to  deduct  tat  tbe  ex- 
penses of  his  office."  In  writing  this  letter,  he  was  acting  as  much  undar 
the  authority  of  the  directors  of  the  bank  as  he  was  in  bis  capacity  ot  cham- 
berlain; and  what  he  in  this  manner  stated  in  the  communication  to  tbe 
comptroller  was  warranted  by  the  fact  that  the  directors  had  submitted  the 
subject  to  him;  and  his  statement  accordingly  was  evidence  against  the  baak 
that  bargains  had  in  fnct  been  made  by  the  chamberialn  with  the  dapooitory 
banks  for  the  payment  of  this  interest;  and,  as  it  appeared  fnithor  by  the 
stipulation  that  no  action  had  been  taken  by  the  stockholders  or  the  board  «f 
directors  of  the  defendant,  as  to  the  interest  on  the  daily  balances  between 
the  itOth  of  November,  1871,  and  the  27th  of  May,  1878.  the  conclnaton  iwo»- 
sarily  follows  that  no  change  in  this  stats  ot  the  affairs  had  taken  place  on 
the  part  of  the  bank.  It  had  in  no  manoar  denied  the  extstenoe  of  an  agree- 
ment to  pay  interest  upon  tlie  tudanoes,  nor  its  liability  to  mafai  such  pay- 
ments whenever  tlie  dispute  between  tiie  chamberlain  and  the  comptroUar 
should  be  adjnsted,  and  the  payments  oonld  be  made  with  tbe  certain^  tint 
they  were  authorind,  and  would  be  allowed  in  satiatection  of  tbe  daim. 

Evidence  was  given  by  Mr.  Palmer,  the  president  of  tbe  bank,  conoemlng 
these  transactions,  but  it  did  not  definitely  result  In  anything  which  was  said 
to  relieve  the  bank  from  the  obligations  imposed  upon  it  by  the  agreeownt  to 
pay  Interest.  As  to  that  obligation.  If  it  was  created  at  all,  it  was  not  Mm 
witness,  but  probably  by  the  cashier  of  the  bank;  and  that  it  was  In  fact  cre- 
ated was  proved  with  a  very  saUsfactory  degree  of  clearness  by  tbe  cLnam- 
stances  and  correspondenoe  already  referred  to;  and  the  right  to  recover  the 
accrued  interest  became  vested  in  tlie  dty  itself  so  far  as  it  sliould  be  derived 
from  the  deposits  of  moneys  belonging  to  the  county.  Tbe  act  ot  1866  did 
not  direct  the  chamberlain  to  reserve,  eiUier  fw  tbe  city  or  the  coonty,  inter- 
est nponthe  deposits  which  he  should  make.  Keltlierdld  it  forbid  soeb  ana* 
ervation  of  interest,  or  tbe  making  of  contracts  with  tbe  banks  by  which  tlwy 
should  become  obligated  to  pay  interest.  Bat  the  omission  of  the  act  to  direct 
Interest  to  be  reserved  did  notdeprive  tbe  chamberlain  of  tbe  authority,  wbea 
that  eonld  be  done,  to  stipulate  for  the  reservation  and  payment  ot  intwest 
upon  the  balances  remaining  on  deposit  of  the  public  moneys.  Oeitainly  be- 
fore the  passage  of  this  s«t  such  an  i^reement  could  legaUy  be  mada^  for  it 
was  Incidental  to  the  deposit  of  the  moneys  and  the  enjoyment  of  the  benefit 
of  such  deposits  by  tbe  banks  selected  to  receive  them.  And  tha  act  oi  1865 
in  no  respect  attempted  to  abridge  or  divest  the  diamberiain  of  this  avtbori^. 
It  did  provide  that  the  banks  in  which  the  deposits  should  bemadesbonld  pro- 
portlonat^y  pay  the  rent  of  the  office  of  the  chamberliUn,  and  tbe  salaries  to 
be  fixed  by  him  of  his  clerks  and  a  deputy  chamberlain.  But  no  negative 
language  was  employed  forbidding  tbe  cliamberiain  to  reaerve  still  moi«  bea- 
eticial  terms  for  the  city  for  the  use  of  its  moneys  remaining  on  deposit;  wi, 
as  long  as  ttie  act  neither  in  language  nor  theory  prohibited  him  from  aecor- 
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log  an  obl^itlon  for  the  payment  at  Interest  upon  the  dally  bslanees  of  the 
deposits,  he  was  at  liberty,  when  that  could  be  done,  tostipalate  for  the  reser- 
vation and  payment  of  tliat  Interest  The  case  In  this  respect  is  within  what 
wuB  said  in  U.  8.  t.  Tingey,  6  Pet.  115,  that  "the  United  States.  beinR  a  body 
politic,  may,  within  the  sphere  of  the  constitutional  powers  confided  to  it,  and 
through  the  instramentallty  of  tlie  proper  department  to  which  those  powers 
are  confided,  enter  into  contracts  not  prohibited  by  law,  and  sppropnate  to 
the  jost  exercise  of  those  powers.*'  Id.  128.  Withoat  the  act  of  1866,  the 
chamberlain  was  clearly  authorized  to  secure  the  beat  terms  he  could  for  the 
benefit  of  the  city  and  county  from  the  depositories  of  their  moneys;  and,  as 
that  act  in  no  manner  forbade  this  to  be  afterwards  accomplished,  it  is  clear 
that  it  did  not  abrogate  this  preceding  authority  incidental  to  the  city  and 
county  lis  bodies  politic  and  corporate.  And  what  was  decided  in  People  t. 
Buard,  75  K.  Y.  38,  in  no  way  draws  in  question  tbts  authority.  There  the 
right  determined  depended  wholly  upon  the  authority  of  the  statnte,  and  it 
was  held  to  be  alone  obligatory  upon  the  board  of  police  representing  the  city* 
The  legislation  considered  was  held  to  limit  the  power  allowed  to  be  exercised, 
and  the  relator's  rights  were  controlled  by  that  authority  instead  of  what  had 
transpired  between  himself  and  the  other  offlclals  at  the  eify.  The  ease  has 
no  applieation  to  this  oontronnu ;  neither  has  that  <rt  the  Sh^p^mrdPt  Fold  v. 
Mayor,  etc.,  96.  N.  Y.  137. 

There  was  nothing  illegal,  or  against  the  p<^y  of  the  law.  In  the  reserva> 
don  of  Interest  upon  these  deposits,  and  the  bank  has  derived  the  lienefit  ex- 
pected to  be  secured  from  the  deposits  under  the  agreement  which  was  entered 
into.  And,  after  deriving  this  benefit  in  this  manner,  the  law  will  not  pei^ 
mit  it  to  resist  this  demand  for  interest  by  tiddng  the  ground  that  the  cham- 
berlain was  not  authorized  to  make  the  agreement  which  was  entered  into  for 
its  payment.  Woodruff  v.  Railway  Co.,  93  K.  Y.  609,  619;  Whitney  Amu 
Co.  V.  Barloto,  63  N.  Y,  62;  Co.  v.  Soaaht  97  N.  Y.  378;  Mayor,  *te^ 
T.  aonnebom,  113  K.  Y.  423,  21      E.  Kep.  121. 

The  stipulation  used  upon  the  trial  contained  other  oortespondenoe  passing 
between  the  chamberlain  and  the  eomptroller,  and  between  the  forma*  and 
the  mayor,  which  was  not  competent  evidence  upon  the  trial  of  this  action. 
Keither  was  It  pertinent  to  prove  what  had  taken  place  with  the  other  deposi- 
tOTy  banks  concerning  the  payment  and  collection  of  interest  on  the  daily  bal- 
ances. But  the  admission  of  this  evidence  does  not  require  the  reveraal  of 
the  judgment,  for  the  liability  of  the  defendant  for  the  payment  of  the  Inters 
est  was  so  clearly  made  out  as  to  leave  It  In  no  sense  dependent  upon  any  of 
the  evidence  which  should  have  been  omitted  npon  the  trial.  This  evidence 
was  embodied  in  the  stipulation  with  the  other  wblch  was  pertinent  and  rel- 
evant to  the  controversy;  and  it  was  stipulated  that  the  plaintiff  gave  ^rfma 
/itcie  evidence  of  the  facts  mentioned  In  the  stipulation.  But  as  to  the  parts 
of  the  stipulation  which  were  not  pertinent  to  the  issues  in  this  action,  as 
well  as  to  other  portions  which  were.  It  is  stated  that  the  evidence  was  ob- 
jected to  under  the  foregoing  stipulation  as  rerinter  alios  acta,  and  exception 
taken.  But  it  does  not  appear  that  either  of  these  objections  were  brought 
to  the  attention  of  the  court  upon  the  trial,  or  that  In  the  course  of  the  trial 
any  exception  was  made  to  the  admissibility  of  so  much  of  the  stipulation  as 
has  In  this  manner  been  referred  to.  Both  the  objections  aud  the  exceptions 
have  probably  been  inserted  in  the  case  under  another  stipulation  dated  on  the 
Ist  of  June,  1887;  for  by  that  it  appears  that  the  matters  contained  in  the 
stipulation  of  facts  dated  on  the  same  day  were,  "upon  the  express  undei> 
standing  and  agreement  that,  in  case  the  defendant  shall  appeal  or  make  any 
motion  herein,  then  any  case,  minutes,  or  record  of  the  trial,  which  may 
be  used  on  such  appeal  or  motion,  shall  state  that  plaintiffs  offered  evidence 
of  the  facts  covered  by  said  stipulation,  and  that  defendant  duly  objected 
thereto,  and  duly  excepted  to  the  overruling  of  defendant's  objection,  and  soch 
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case,  mlnuteB,  or  recorda  shall  be  made  in  substanoe  and  forms  so  as  to  seto 
all  rights  of  objection  and  exception  to  the  defendant,  and  shall  be  so  framed 
to  preserve  all  such  rights.**  And  from  that  It  is  obvious  that  the  objections 
and  exceptions  were  not  considered  by  anj  ruling  of  the  court,  but  were  in- 
serted in  this  manner  under  tbe  authority  of  the  agreement  made  between  the 
counsel.  And  it  would  be  consplcuouslj  unfair  to  allow  the  judgment  to  be 
disturbed  because  of  tbe  admission  of  these  several  matters  when  the  atten- 
tion of  the  court  had  not  been  called  to  any  question  involving  tbe  point,  bat 
they  were  inserted  In  the  case  only  because  of  the  stipulation  entered  into  be- 
tween the  counsel  for  tbe  parties.  Many  other  authorities  have  been  cit«d  by 
the  counsel  in  the  elaboratB  briefs  presented  on  behalf  of  eacb  of  the  parties. 
But  they  do  not  require  to  be  noticed,  for  the  reason  that  those  which  have 
already  been  mentioned  appear  to  be  decisive  of  the  appeal;  and  the  same  may 
be  said  as  to  subordinate  objections  which  have  not  been  referred  to,  for  tbosa 
wbioli  have  been  considered  control  the  disposition  of  the  action;  and,  w  (be 
jndgment  ^tpean  to  be  right,  it  should  be  affirmed.  All  coocar. 


^OPLB  M  rsi.  Satbb  e.  MoCi.A'ra  si  dl..  Police  CommisstoiiMS. 
(flufnwM  court,  Omeral  Term,  JMrtt  i>q»ftnieiit  Juie  fl,  IBKL} 

ItmnOIPAI.  COEPOItATIOirH— DlBMISSU.  OF  POLIOBIU.V. 

Where  it  appears  that  a  poUoemaQ  was  so  intozioated  as  to  be  unfit  for  duty.  Urn 
diamisflal  from  the  polioe  foroa  will  ba  Bastaioed,  though  the  evidence  goem  to  tmow 
that  his  Intozloatloa  was  produced  by  veiy  moderate  drlakttiff ;  he  Eavhw  besa 
rendered  peculiarly  susoeptlble  to  the  effeota  of  liquor  by  aa  Injory  which  1m  had 
leoalved. 

CvrUorari  to  police  oommlsslonars. 

Action  by  the  people,  on  the  rehition  of  Oeorge  W.  Ssyre,  to  review  the  ao- 
U(m  of  John  McGlave  and  others,  police  cominiBsionera  Uie  Xew 
York,  in  dismissing  the  relator  from  the  police  force. 

Argued  before  Van  Britnt,  F.  J.,  and  Baadt  and  Dahiels.  JJ. 

Lauia  7.  Grant,  for  relator.  William  H.  Clark,  {Sdward  S,  Hawks,  Jr., 
Mid  Chmia  A.  0*lfeil,  of  counsel,)  for  respondents. 

Daniels,  J.  The  relator  waa  tried  upon  the  charge  Qiat  he  became  so  mndi 
intoxleated  as  to  be  unfit  for  duty  when  he  was  detailed  for  serrloe  at  Uie 
twentieth  election  district  of  the  eighth  assembly  district.  The  cbai^  was 
not  only  proved  to  be  true,  but  it  was  conceded  to  be  so  by  the  relator.  Tbe 
preceding  evening  he  had  Iwen  on  duty  at  a  meeting  held  at  the  Cooper  In- 
stitute building.  During  that  night,  he  slept  but  little,  and  took  what  ha 
■ti^  to  have  been  a  "whisky  sour^  before  trying  to  eat  fads  breakfast,  and 
another  atterwarda,  which  produced  his  Intoxica^n.  It  was  proved  thai  he 
had  previously  been  injured,  which  may  have  rendered  him  mote  susceptible 
than  he  otherwise  would  have  been  to  tbe  effects  of  spirituous  stlmulauta. 
But,  if  that  was  his  condition,  it  should  liave  impressed  him  with  the  eoo- 
Tictlon  that  he  could  not  safely  make  use  of  the  stimolant  which  he  took.  It 
waa  a  droumstance  which,  if  it  had  Iwen  iieeded  by  him,  would  have  led  him 
to  abstain  from  what  he  had  reason  to  know  he  could  not  indulge  In  the  nae 
with  safety  to  himself,  ud  his  position  on  the  foroa.  He  volnntazily  teiled 
to  avoid  Ilia  danger,  and,  under  the  authority  of  the  law,  must  suff«  the  oon- 
sequence  following  that  failure.  People  v.  FrewA,  110  N.  T.  494*  18  K.  & 
Bep.  133;  People  v.  Same,  23  N.  E.  Bep.  1061. 

It  has  been  assumed  by  the  relator's  counsel  that  so  wide  a  departure  from 
the  rule  maintained  by  these  cases  took  place  in  the  decision  of  People  t. 
French,  23  N.  £.  Bep.  1058,  (decided  by  the  same  court  in  March  last,)  aa  to 
relieve  him  from  this  adverse  action  of  the  commissioners.  But  tbe  differ- 
ence in  the  cases  was  considered  to  arise  out  of  materially  distinguishing 
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&ct8.  and  not  in  the  law.  That  still  remalna  as  It  was  pronounced  In  tha 
fliat  of  these  authorities*  and  It  sustains  the  action  of  the  commissioners. 

As  the  relator  had  been  a  faithful  officer  of  the  police  force,  this  action  may 
be  considered  serere  for  a  first  sabetantlal  breaeh  of  discipline  by  him.  Bnt 
whether  it  should  be  or  not  was  tor  the  oommlntonera  to  Ja^e.  and  thla 
court  is  ntA  permitted  to  interfere  with  that  Judgment.  The  order  of  the 
oommlnioiwn  should  therefwe  b«  afflrmed. 

Yah  Sxoht,  F.  J.  Although,  In  mj  t^lnfon,  the  severe  panlahment  In- 
flicted upon  the  relator  ww  enUraly  nndeeerTed*  and  far  ezceeda  anj  pn^wr 
ponishmMt  for  his  oflenie.  I  do  not  see  bow  we  can  interfere.  He  had  been 
guilty  of  a  breach  oi  dlsdidlne,  and  the  amount  of  punishment  to  be  tufllntefl 
tlMnfw  was  entirdy  diMretionary  with  the  oMnniuidonwa. 

BraiiTi  J;  concun. 

Fnvui  «B  ml.  UAxamu  «.  MoOlatb  st  ol.,  Folloe  OommtaBlonca. 

(Supreme  Court,  Otneral  Term,  Fint  Department,  June  0^  1890.) 

L  HumciPAL  CoaFMunoMS— DismasAi.  ov  PouoaMxir. 

The  board  of  polloe  otauDisaloners  of  the  dtj  at  NewTork  Is  thejudaeasta 
wheUier  dlBmlBaal  from  the  wdloe  foroe  Is  the  proper  penalty  for  aTiola^i  bf  a 
poUoaBUU  of  the  rules  of  ths  department. 

a.  bau. 

It  Is  M  exonse  for  sooh  rlolation  that  the  poUosnaa  madeaadstakaof  Jndg- 
Bie&t 

OtrUoraH  to  pdtoe  commissioners. 

]ftoceedings  oj  the  people  ex  rel.  Thomas  F.  Manning  against  J<din  Uo- 
dave  and  others,  omstltutlng  the  board  of  police  commissioners  of  the  polioe 
department  of  the  city  of  New  York.  Belator  was  dismissed  from  the  police 
force  (m  a  charge  of  having  failed  to  arrest  a  man  charged  with  a  criminal 
offense*  and  to  tvpiat  bis  absence  from  his  post,  as  reqmred  hj  the  rules 
the  department. 

Argued  before  Yax  Bruht,  F.  J.,  and  Bbadt  and  Dahibls,  JJ. 
£.  /.  Grantf  fOr  relator.    William  H.  Clarke  {Sdtoard  H.  Hauke,  Jr,, 
OhoHm  A.  CHeU,  and  /.     Ddan^t  of  counsel,)  for  respondents. 

Yav  Bkdxit,  F.  J.  The  admissions  of  the  relator  show  that  be  violated 
tiie  rules  of  Uie  pcdiee  depnrtment,  and  it  is  no  excuse  to  ssy  that  such  vlola- 
tton  vrasa  mere  mistake  of  judgment.  The  board  D/t  police  was  the  judge  of 
the  amount  of  punishment  to  be  Inflicted  for  such  viohitlon.  wUh  which  this 
eouit  cannot  Interfere.  The  proceedings  should  be  afflrmed,  and  the  writ  dis- 
missed. All  concur. 


KOTBB  V.  MOBRZS  tU» 

{Supreme  Court,  QeneraX  Term,  Third  DepartmeitL  Ifaj  98,  UNl> 

tm  nusnyuLBHT  OoHTBTAiroas— SumomoT  or  Ensairaa. 

That  a  eoaveyanee  for  sn  egpresiod  vahiable  and  adeqinate  eonsiaeratlw  was 

■Mdetwodi^before  the  grantor  executed  a  general  asslipunent  tor  the  ben^t  of 
areditors,  bbat  she  on  the  same  day  conveyed  other  property  to  third  petSMii%  and 
that,  Bereral  months  before  the  ush^nment,  she  gave  notes  iiggretsilllj  alacge 
■am,  oontUtatee  no  eridmoe  of  fraud  oa  the  part  oi  %b»  grantee. 
Sl  CUm— DMUUTnnn  ov  Oaumn. 

In  a  suit  to  set  aside  a  oonveyanoe  as  frandulent,  eridenoe  ae  to  the  aotaaad  de»> 
laratlons  of  the  grantor  after  the  execution  of  the  deed  was  properly  exolnded, 
ae  against  the  grantee,  when  there  was  do  proof  of  a  conspiracy  oetweoB  tbna, 
aad  no  erldeooe  that  the  grantor  was  stUl  hi  posssaslon  at  the  tiaub 

v.IOn.y.b.110.6— 86 
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The  decision  of  the  oourt  Id  an  equity  oaose  wbloh  is  tried  without  *  i^rj,  tliai 
upon  the  whole  eTtdenoe  i^ainUfl  laiU  to  make  oat  a  caa^  and  iu  Jad^nant  dl» 
Buuing  the  omplaint,  eouBtltate  aubetantlaUy  a  fluding  of  the  faoU. 

Appeal  from  special  term,  Albany  county. 

Ai^n  by  Levi  &  Koyes  a^alnat  Al»am  Y.  Mon^  Bobert  FdttioiiMB* 
and  othera.  Flalntilf  appeala  from  a  Judgment  dtamlaaing  hia  omn^laiDt. 
Argued  before  Leabnsd,  P.  J.*  and  Landom  and  ICathah.  JJ. 
B,  F,  BuUardt  t<ox  appellant.   M,  L,  Sttnsr,  for  reapondenta. 

Uatham,  J.  Appeal  from  a  Judgment  entered  uptm  the  diamiaaal  of  Oa 
plaintiCTa  complaint  at  the  trial  Tbe  action  waa  brought  to  set  aside  oertaia 
de^s  of  conveyaDoe  (tf  real  eatate.  made  by  Adam  W.  Ellaa  and  Bata  A. 
Kline  to  Abram  Morris,  and  by  Moirls  to  Bobert  F^thonsen;  also  toMb  aaUa 
a  general  assignment  by  Bata  Ana  Kline  to  Julius  Wasserman  tar  tbe  benefit 
of  creditors.  On  the  trial  the  plaintiff  put  in  evidence  a  deed  from  Bata  A. 
Kline  and  Adam  W.  Kline,  her  husband,  to  Abram  V.  Uoriis,  dated  Decem- 
ber 8.  1883,  convctying  the  premises  described  in  tbe  eonqilaint,  raciting  a 
consideration  of  •16,000,  and  subject  to  a  mortgage  of  1^.500.  Plaintiff  alaa 
read  in  evidenoe  the  record  ct  a  deed  dated  Deeember  8*  1888,  ftom  Bata  A. 
Kline  and  Adam  W.  KUne,  her  husband,  to  Thomas  XJddle.  conveying  tbe 
factory  property  iniAmsterdiun,  reciting  a  consideration  of  $40,000,  subject  to 
a  mortgage  of  925,000  to  be  deducted  from  consideration  as  axpreased.  FUa- 
ttfl  also  puts  in  evidence  an  assignment  tot  Uie  benefit  of  creditors,  ezaeated 
by  Bata  Ann  Kline  to  Julius  Waasermanp  dated  Deeember  10, 1888*  which  dt> 
reeled  tbe  assignee  to  pay  the  debts  of  the  assignor  in  daaaes  aa  tbarti n  qwci- 
fied.  The  plaintiff  also  put  in  evidence  three  judgmenta  against  the  deftad- 
ant  Bata  A.  Kline  in  favor  of  John  Oonsalua,  one  entered  July  24. 1888,  for 
•2,762.26.  on  which  an  execution  bad  been  iasned,  and  retomed  onsatisfted 
January  24, 1884;  also  a  Judgment  against  B.  A.  Kline  entered  January  S, 
1887,  on  four  notes,  dated,  respectiv^.  August  8.  1883,  September  1,  1883. 
September  14*  1883.  and  October  2S.  1883.  Plahitifl  also  put  in  evidence  a 
Judgment  for  •6,809.63.  roll  filed  January  10. 1884,  in  favor  of  J<An  Conaa- 
ins  against  Bata  A.  Kline,  being  for  tbe  amount  of  four  notes  made  by  B.  A. 
Kline,  dated,  respectively,  September  8.  1883,  September  11. 1883,  September 
20,  1883,  and  September  12,  1888.  The  plaintiff  also  put  in  evidenee  aa 
assignment,  executed  by  John  Consalus  to  this  plaintiff  of  each  (tf  tbe  above* 
mentioned  Judgments,  dated  July  28. 18S33.  The  pUintiff  tdaa  read  in  evi- 
dence a  deed  from  A.  V.  Morris  to  the  defendant  Felthousen,  dated  ApiU  22. 
1884,  recorded  May  17,  1886,  conveying  the  premises  described  in  the  com- 
plaint, expressing  a  consideration  of  815,530.  The  plaintiff  also  put  in  evi- 
dence the  testimony  of  Bata  A.  Kline  taken  before  a  referee  iu  proceedings 
supplemental  to  execution.  February  24,  1884.  This  evidence  waa  objected 
to  by  the  defendant,  and  received  by  the  courtagainst  Mrs.  Kline  only.  There 
was  some  evidence  given  by  the  plaintiff  tending  to  show  that  the  pranises 
conveyed  to  Morris  were  worth  at  the  time  of  the  conveyance  922,000  to  •23.- 
000.  Tbe  plaintiff  upon  this  evidence  rested  his  case.  The  defendant's  coun- 
sel moved  to  dismiss  the  complaint  upon  the  following  grounds:  FinU  that 
there  was  no  evidence  of  fraud  on  the  part  of  any  one  in  tbe  tatnsaction; 
«Mond>  that  the  plaintiff  had  failed  to  prove  any  facts  upon  which  fraud  could 
be  predicated;  third,  that  plaintiff  had  failed  to  prove  the  cause  of  action  set 
forth  in  the  complaint;  fourth,  that  there  was  not  sufficient  evidence  on  tlie 
question  of  fraud  to  authorize  the  submission  of  the  question  to  ttie  jniy; 
fifths  that  the  plaintiff  bad  no  right  to  maintain  tbe  action:  tkotK  that  un- 
der the  statute  of  1858  this  action  could  only  be  maintained  by  tbe  assignee. 
The  court  held  that  there  was  no  evidence  of  fraud,  and  declined  to  rule  that 
the  oniMt  was  upon  Felthouaea  to  show  that  he  pnrctaaaed  in  good  fiiltb,  and 
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thnt  the  fact  thnt  there  was  no  change  of  possession  throws  the  ontts  upon 
the  grantee.  The  court  held  that  there  was  no  evidence  ]n  the  case  to  show 
that  he  did  not  purchase  Id  good  faith,  and  declined  to  hold  otherwise,  and 
dismissed  the  complaint.  There  was  no  request  to  submit  the  question  of 
fraud  to  the  jarj,  but  the  plaintiff  requested  itie  court  to  rule  and  decide  that, 
if  Mrs.  ETline  intended  to  commit  a  fraud  by  giving  the  deed,  the  onus  was 
upon  M(»rls  and  Felthousen  to  show  that  they  bouj^ht  in  good  faith. 

So  far  as  we  can  see,  there  was  no  evidence  offered  in  the  case  ttiat  could 
sustain  the  allegation  of  fraud,  If  we  exclude  the  teetimony  of  Bata  A.  Kline, 
taken  before  the  referee  on  proceedings supplnnental  to  execution.  That  ev- 
idence was  excluded,  except  as  against  her,  and  was  not  before  the  court  for 
consideration  as  against  the  grantees,  and  it  is  therefore  insisted  by  the  plain- 
tiff that  its  exclusion  was  error.  The  rule  seems  well  settled  that  the  acts  <»r 
declarations  of  a  grantor  after  the  grant.  In  the  absence  of  proof  of  a  con- 
spiracy l)etween  the  grantor  and  grantee  or  assignee,  are  not  oompetent  as 
against  the  grantee  or  assignee  in  possession,  to  Invalidate  the  grant  or  as- 
atgnment.  In  Cttplerv.  MeCartneift  40  N.  T.  226.  the  court  of  appeals,  by 
Woodruff,  J.,  uses  this  language:  "I  concar  fully  In  the  proposition 
that,  after  ttie  execution  and  delivery  of  an  assignment  for  the  beneflt  of 
eredltors,  and  the  entry  of  the  trustees  upon  tlie  performance  of  the  trust, 
*  *  *  the  assignor  cannot,  by  his  declarations  or  admissions  oat  of 
eourt.  Invalidate  the  assignment  *  *  *  On  such  evidence  the  assignees 
nay  legally  say,  as  to  us,  the  allegation  is  wholly  unproved."  Declarationa 
of  a  vendor  after  sate  and  delivery  of  possession  are  not  competent  evidence 
against  a  vendee  in  an  action  wherein  the  sale  is  attached  for  fraud.  JBum- 
ham  V.  Snrman,  74  X.  Y.  597.  See,  also,  Jacobs  v.  iismsen,  86  K.  T.  670. 
f>eclaratioD8  of  parties  at  the  time  of  a  transaction  are  usually  receivable  as- 
part  of  the  res  geatas.  But  declarations  of  one  of  the  parties  at  another  time, 
and  in  the  absence  of  the  othor,  are  not  admissible.  Ogdsn  v.  Psters,  1& 
Barb.  662.  '^All  the  eases  agree  that  declarations  made  by  the  person  under 
whom  tiM  party  <daim8,  after  the  declarant  has  parted  with  ms  rights,  ar» 
attwly  inadmlssiUe  to  affect  any  one  claiming  under  htm."  Fhu.  £v.  (1 
Cow.  &  H.  Notes,)  note  194.  subd.  8.  This  rule  seems  so  universal  as  not  to 
require  further  citations  of  authorities.  It  is  dementaxy,  and  founded  upon 
most  obvious  reason  and  pn^rlety.  To  this  rule  there  Is  an  exception  when 
the  grantor  remains  in  possession;  after  the  grant,  bis  declarations  are  some* 
times  competent  to  prove  fraud.  But  before  such  declarations  can  be  r^ 
ceived  for  that  purpose  It  must  appear  distinctly  that  the  declarant  is  an  oo> 
cupler  at  the  time.  Dm  v.  Piektttt,  8  Dev.  6;  Phil.  Ev.  (1  Cow.  ft  H.  Notes, 
275.)  This  Is  not  in  conflict  with  Loot  v.  Wilkinson.  110  N.  Y.  210, 18  N.  E. 
Rep.  99.  In  this  case  plaintiff  was  permitted  to  prove  declarations  of  the 
gZBulor  while  In  possesion,  the  possesion  being  established  beyond  question, 
and  that  rule  was  sustained  on  appeal.  But  the  court  put  their  ruling  expressly 
upon  the  ground  Uiat  at  the  time  of  the  declar^ion  the  gnnUm  were  in  pos- 
attsioo.  and  the  deed  was  purposely  kept  from  reocod.  In  the  case  at  bar  no 
such  facts  are  proved.  The  allegations  in  the  complaint  that  the  grantor  re- 
tained the  possession  of  the  premises  bIUx  conveyance  are  denied  in  the  an- 
•wer,  and  the  plaintiff  offered  no  evidence  upon  that  subject,  except  that  of 
witness  Flansbuigh,  who  says:  "Tliey  conUnued  to  occupy  the  same  for  sev- 
eral years,  X  think."  This  evldenoe  does  not  oome  up  to  the  rule  aa  laid 
down  In  Dm  v.  Piekett,  n^pra.  Kor  Is  it  snffleient  to  bring  the  case 
within  the  rale  stated  In  Loos  v.  WUkinton,  above  dted.  If  the  above  con- 
dnsions  are  correct,  then  the  evidence  falls  to  establish  fraud,  and  the  plain- 
tiff could  not  legally  recover. 

This  brinn  us  to  the  consideration  of  the  remaining  question  raised  in  this 
•fltlon:  Hu  the  Jedge  in  this  class  of  eases  a  right  to  dismiss  the  complaint 
summarUy  upon  the  trial,  or  should  he  have  fonnnlated  findings  ot  facts  and 
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eonclasions  of  law.  upon  whleha  decreeoould  have  been  entered?  The  action 
■WM  pnra^  an  equitable  action ,  and  all  tbe  relief  asked  for  was  of  an  eqaitable 
natureorcharacter.  Itwasthereforeanaction triable bythecoort*  andnaitlier 
part?  was  entitled  to  a  trial  bj  a  J  ury.  MacNaughUm  r.  Osgood^  114  K.  Y.  577, 21 
N.  S.  Bep.  1044;  Code  ClYil  Proc.  8  968.  The  queetiona  of  fact  arislns  opoD  the 
lasae  mlghthave  been  directed  bj  the  court  to  be  tried  by  a  jury,  (Id.  §  971,)  bat 
no  issnea  were  framed  and  no  qaeetlons  formulated  for  the  jury;  and,  even  if 
the  issues  had  been  framed  and  heard  by  a  jury,  tbe  court  would  have  been 
called  Upon  to  pass  upon,  and  might  have  adopted,  rejected,  or  modified*  their 
verdict.  In  such  case  tbe  action  would  have  to  be  brought  to  a  heuing  be- 
fore the  court,  and  the  decision  made  in  writing  In  the  same  manner  as  if 
there  had  beennoverdictofthe  Jury  ontheissue.  Bat  the  practice  has  been  set- 
tled that  where  an  equity  case  is  tried  by  tbe  court,  with  a  jury  impaneled  for 
tbepurpose  of  passing  upon  such  disputed  fects  as  the  court  may  submit  to  it.  If 
on  the  whole  evidence  tbe  judge  determines  that  tbe  plaintiff  baa  failed  to 
make  a  case,  bis  decision  dismissing  the  complaint  is  such  a  finding  of  tects, 
and  determination  of  the  law  arising  upon  them,  and  the  signing  by  the 
clerk  was  a  substantial  compliance  with  tbe  provisions  of  section  l(u2  of  the 
Code  of  Civil  Procedure.  In  Boustmu  v.  Bleau^  8  N.  Y.  Supp.  824,  the 
oourt,  Landoh,  J.,  In  discussing  this  question,  uses  this  lai^uage:  "The 
rignature  of  the  olerk  la  tbe  signature  of  tbe  court.  The  judgment  ia  equiv- 
alent to  a  finding  of  fact  by  the  court  that  the  testimony  adduced  by  the 
plaintiff  did  not,  taken  in  the  aspect  most  favorable  to  him.  estabUsb  the  case 
alleged  in  bis  complaint.  It  is  also  a  finding  that  tbe  court  did  elect  not  to 
submit  any  question  to  tbe  jury.  The  direction  for  judgment  finds  that  on 
the  merits  the  plaintiff  is  not  entitled  to  recover.  If  the  court  had  awarded 
affirmative  relief,  it  would  have  been  proper  to  have  made  out  a  decision  set- 
ting forth  the  facts,  from  which  tbe  direction  of  judgment  would  follow  as 
tbe  necessary  legal  conclusion.  But  the  necessity  for  settling  forth  findings 
of  inconsequent  facts,  and  then  formally  finding  as  a  conclusion  of  law  tbattb^ 
are  Inconsequent,  Is  not  so  obvious.  We  think  that  the  judgment  signed  by 
the  clerk,  In  a  case  in  which  tbe  result  is  a  dismissal  of  the  complaint  upoa 
the  merits,  a  sufHcient  compliance  with  section  1022.  The  case  of  Moo- 
Naughton  v.  Osgood  does  not  hold  otherwise.  There  is  no  difBcolty  in  r» 
viewing  upon  appeal  such  a  case."  It  will  be  seen  that  tbe  proceedings  of 
the  trial  court  upon  this  point  were  not  irregular,  and  that  a  valid  judgment 
might  be  entered  upoa  the  decision  of  tbe  trial  judge  dismiuing  the  oom- 
plaint,  in  an  equity  action.  The  judgment  must  be  affirmedt  with  ooita. 


King  «.  Grrr  of  Bi7ffai.o. 
{Supreme  Court,  Omeral  Term,  fHfth  DexKsrtnwwL  June  90,  UBa> 

L  KuinOIPAL  COBPO RATIONS — OmOiRS, 

Under  an  ordlaanoe  providing  for  the  annoal  ^cdntmeat  of  a  n>  ln^>ea>or  %( 
the  oltT  oouaoU,  an  aimolntment  to  moh  oOos,  *imli||eat  to  the  nrttsrordanel 
this  oouDoil, "  Is  invsliX 
I.  Sura— Rbs  Anitdioata. 

Where  H.,  olaimtng  under  snoh  invalid  ^ipointment,  sued  tbe  ettf  for  Ua  nlaiT' 
for  a  certain  year,  plalntifl,  who  claimed  the  salary  of  saoh  offloe  fbr  the  same  year, 
wasnotboand  to  come  In  aad  defend  the  aotlon,  and,  not  having  bBanapeity,be 
was  not  bound  l^tiis  judgment  In  tbe  aettoD. 
L  TauL— FiKDiRos— BxoBPTioira. 

An  exception  to  a  flnding  that  plalntUt  was  duly  j^^oiatad  does  aot  ebIm  the 
question  as  to  whether  there  was  a  vacancy  In  the  ofBoe  at  the  time  cooh  appoint- 
ment waa  made. 

Appeal  from  circuit  court.  Erie  oonnty. 

Action  by  Chauncey  H.  King  against  the  dtjy  of  Bnffalfi.  JiMlgment  waa 
given  for  jdalntifl,  and  defendant  appeaU. 
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Aigiud  before  Dwioht.  F.  J.,  and  Maookbeb,  J. 

JP.  O,  ZauffhUn,  tm  appellant,  if.     Faok,  tor  respondent 

SwieBT,  P.  J.  Tbe  plalnttfl  anas,  as  assignee  of  tme  MayeodE.  to  noorer 
a  balance  at  aalaiy  alleMd  to  be  dne  to  the  litter  as  gas  tnspectOT  for  the  de- 
fendant for  tbe  year  of  188S.  Theoommon  eouncll  aasnmed  to  appoint  Mi^- 
eook  on  the  16th  of  Jannaiy.  He  took  the  oath  of  offloe»  filed  his  official  bond, 
md  diacharged  tbe  datlea  of  the  ofllce  throughout  the  year.  The  only  qaes- 
tkm  in  tbe  court  below  was  whethw  his  ai^intment  was  valid,  and  that 
d^nded  upon  toe  question  whether  there  was  a  vacanqy  in  tbe  office  at  tbe 
time  the  appointment  purported  to  be  made.  We  anppoae  the  latter  quesUcm 
Is  not  presented  by  this  appeal,  because  there  is  no  finding  by  the  oouit*  nor 
was  there  any  request  that  the  court  should  find,  npon  that  question.  The 
court  did  find  that  Maycock  was  duly  appoluted.  and.  it  Is  true,  the  defendant 
excepted  to  that  finding;  but  so  he  was  nnquestionably  duly  appointed  unless 
tbe  fact  existed  that  there  was  another  lawful  incumbent  already  in  tlie  of- 
fice; and  there  Is  no  finding  to  that  effect,  nor  any  refusal  so  to  find  upon  r»> 
quest.  The  authorities  are  to  the  effect  that  the  mere  exception  to  one  finding 
of  fact  does  not  raise  the  question  whether  the  proofs  establish  another  dis- 
tinct proposition  of  fact  upon  which  the  first-mentioned  finding  depends;  that 
the  court  of  review  will  not  look  into  the  evidence  to  see  whether  It  eatab- 
Ushes  a  proposition  of  fact  wMch  has  not  been  passed  upon  by  the  trial  court, 
either  by  a  finding  or  a  refusal  to  find.  Smith  v.  Inturcmoe  Co.,  62  K.  Y. 
85r  87;  TJtomson  v.  Bankt  82  N.  T.  1;  Burnap  v.  Bank,  96  K.  Y.  125. 

But)  assuming  ttiat  the  question  was  raised  by  the  proper  exception,  we 
think  the  finding  below  was  correct.  The  other  alleged  incumbent  of  tlio 
office  was  one  Healy,  in  respect  to  whom  the  minutee  of  the  common  conncU 
ahow  that  on  the  first  Monday  of  January  tbe  following  resolution  waa 
ad(^t6d:  "Resolved,  that  Henry  Healy  t>e,  and  be  is  hereby, appointed  to  the 
office  of  gas  inspector,  subject  to  the  further  order  td  this  council. Healy 
was  notified  of  this  action  of  the  common  council,  and  Iw  UKk.  the  oath  A 
office,  and  presented  bis  official  bond  to  the  mayor  for  approval,  which  waa 
refused  on  the  ground  that  his  appolutatent  wu  invalid.  Healy  then  resorted 
to  proceedings  by  mandamus,  and,  nnder  ttie  order  of  the  special  term,  hfa 
bond  was  approved  and  filed.  On  the  trial  of  that  proceeding  evidence  was 
offered  by  the  respondent  therein  to  impeach  the  record  of  the  common  coun- 
cil, and  to  show  that  at  the  time  of  the  alleged  adoption  of  tbe  resolution  ap- 
pointing Healy  a  quorum  of  the  body  was  not  present.  The  evidence  was 
excluded,  and  the  appointment  of  Healy  was  held  to  l>e  valid.  The  same  ev> 
idence  offered  by  the  plaintiff  on  the  trial  of  this  action  was  received,  and, 
although  there  was  no  finding  in  respect  to  the  appointment  of  Healy,  the 
opinion  delivered  at  the  circuit  indicated  that  the  trial  judge  regarded  that 
appointment  as  invalid  by  reason  of  the  want  of  a  quorum.  Probably  the 
mayor  did  not  assume  to  go  behind  tbe  record  of  the  common  council,  but 
found  the  appointment  Invalid  upon  the  &ce  oi  the  restdutlon,  and  inch  we 
think  was  tbe  case. 

Under  the  provisions  of  the  charter  of  tbe  city  of  Buffalo,  (title  2,  §  18,) 
tbe  common  council,  in  1878,  enacted  an  ordinance  providing  for  tbe  annual 
appointment  by  that  body  of  a  gas  inspector,  whose  term  of  office  should  be 
one  year  from  the  date  of  bis  appointment,  and  that  ordinance  was  in  force 
at  time  of  the  pretended  appointment  of  Healy.  The  resolution  of  the 
first  Monday  of  January  must,  we  think,  be  construed  to  have  intended  the 
appointment  of  Healy  during  the  pleasure  of  the  common  council;  and  it  re- 
ceived that  construction  at  tbe  bands  of  the  same  body  when,  on  the  15th  of 
January,  they  proceeded  to  reconsider  and  revoke  that  appointment,  and  to 
appoint  Maycock  "for  the  year  1888."  It  is  conceded  on  all  hands  that  the 
common  oonsoU  bad  no  authority  to  a|^nt  to  the  office  in  question  for  a-term 
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less  that  one  jear;  but  It  taargaecl  ttait  It  was  only  tbe  UmltatfOD  of  the  term 
that  was  Toidi  and,  eonsequentfy,  thrt  tlio  appointment  of  Healy  was  a  valid 
appointment  for  the  year.  We  are  unable  to  concede  the  correctness  of  that 
proposition.  If  the  resolution  had  been  for  the  appointment  of  Healy  for  one 
month  or  for  three  montlis,  no  one.  we  presume,  woald  ocmtend  that  it  would 
have  cODsUtated  an  appointment  for  a  year.  Why,  tlien,  when  it  parported 
to  be  an  appointment  during  the  pleasure  of  the  common  coanell?  There 
was  no  attempt  to  repeal  or  amend  the  ordinance  of  1878,  and  that  enactment 
was  tbe  law  which  governed  the  appointment  to  tbe  otfioe  in  question.  We 
think  it  was  clearly  violated  in  the  attempted  appointment  of  Uealy,  and  that 
such  i^pdntment  was  wholly  void. 

In  Its  answer  In  this  action  the  defendwt  avers  tliat  Healy  claims  to  have 
been  duly  appointed  gas  Inspector  for  the  year  and  to  hftve  qnallfled  and 
dlsctiarged  the  duUea  of  the  office,  and  that,  in  the  year  1884,  he  oomnieneed 
an  action  to  recovw  the  salary,  which  was  then,  at  tlie  date  of  such  answer, 
pending  and  undetermined;  that  tbe  title  to  said  office  "has  not  in  any  man- 
ner been  legally  decided  or  determined,  and  that  the  defendant  is  unable  to 
determine  or  decide  to  •wham  sucb  salary  should  be  legally  paid;"  and  tlis 
defendant  now  contends  that  the  plaintlfF,  being  thna  ai^riaed  of  tbt  pea- 
dency  of  tliat  action,  should  have  applied  for  leave  to  come  in  and  defend  that 
acUon,  and,  not  having  done  sOi  he  is  eonduded  by  the  ]nd|pa«it  tbsreia, 
which  the  defradant,  on  the  trial  of  this  action,  ottered  to  show  ms  In  ftiror 
of  Healy.  There  seems  to  be  no  ground  tor  this  contention.  Tbe  pltdntilT 
was  act  a  party  to  ttie  acUon  of  HeiUy.  It  was  not  a  case  in  which  there 
eovld  be  a  reoovery  over  by  the  defentont  against  tbe  t^nUff,  and,  ooose- 
qnentty,  was  act  a  case  In  which  tbe  latter  would  have  beea  bound,  even 
a  notiee  to  «ome  in  and  defend.  It  was  <^en  to  the  defendant  to  move  to  In- 
terplead the  plaintiff,  or  to  sabsUtote  him  for  tbe  defsndaM  in  thai  acOon. 
Not  having  done  so,  the  defendMt  to(A  the  risk  of  the  final  reanlt  of  tbe  aifr 
tton  of  the  ptaintiff.  We  think  the  findings  of  the  court  In  thla  oaaa  wan 
eorreot,  and  that  the  judgment  must  be  affirmed. 


LAWBZOKK  9t  <U.  O.  OUUItOK* 
{ifapreme  Cowrt,  Qmaral  IVrm,  FtfOi  Department  June  18901) 

L  ApPBAIr-BimW. 

Where  defendant  demtm  to  a  oom  plaint  on  fotir  different  grmmds,  and  the  bBMS 
raised  are  Bepsratelv  determined,  the  demurrer  being  wutalned  aa  to  sodm  of  tts 
gromida,  aad  oreirnled  am  to  others,  the  fallare  of  the  defendaat  to  I^eb  aa  einiral 
bom  that  part  of  the  jadgment  adrerae  to  blm  preoludes  Um  tnm  ob^aatSag  tbania 
on  appeal  from  the  final  Jndgmont. 

&  COKTH^CTB— IirraBFKSTAIKnt. 

Where  defendant  agrees  with  the  ezeoators  of  aa  estate  to  eav  aU  delrta**aiiowed 
or  legally  established  against  tbe  estate. "  he  la  bonnd  for  all  uabBB  ptejartj  m*- 
sented,  and  verified  and  allowed  by  the  azecotors  in  good  taltk. 
•l  8ahb— BnvaHaa. 

Tbe  agreement  prorlded  that  defendant  ahonld  have  the  benefit  of  the  proooeds 
of  certain  notes  and  mortgage  belonging  to  the  estate.  If  any,  after  paylnff  tlte  ex- 
penses and  oomnUssions  proper  In  coUerang  the  mortgage,  and  settling  and  admin- 
wterlog  the  estate^  Held,  in  an  aoUon  against  defenduit  to  reoorw  an  anonat  al- 
lied to  be  doe  from  him  under  the  agreement  after  crediting  to  him  the  prooeeda 
01  the  mortgage  to  which  he  was  entlued,  that  a  decree  of  tbe  surrogate  rendered 
after  the  oommenoament  of  tbe  action  was  not  admiuible  to  show  tSa  eoata  ctf  col- 
lecting the  mortgage^  and  the  eKpeaeea  and  oommiasiaBa  of  ptadntifflB  la  aattlinr  the 
eatate. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Roxanna  H.  Lawrence  as  executrix,  and  Ge(»ge  Sherman  as  ex- 
•eutor,  of  the  will  of  J udaon  W.  Sherman,  deceased, agalnstwaltar  8. Otnroh. 
Jadgment  was  given  for  plaintiffs,  and  defendant  appeals. 

Aigned  before  Dwiobt,  F.  J.,  and  ICaookbsr  and  Oobixpt,  JJ. 
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F*  A,  Bohhtmt  for  a^Mllant.  /.  S,  8teom»,  Jr.,  Cor  respondents* 

DwjoHT,  P.  J.  In  September,  1882,  fin  action  was  begun  by  the  sum* 
plaintiffs  against  the  same  defendant  on  several  promissory  notes  given  by 
the  latter  to  the  plaintiffs  testator  in  his  life-time,  amounting  in  the  aggregate 
to  upwards  of  (12,000,  with  an  allegation  of  certain  payments  from  time  to 
time  to  apply  thereon.  The  answer  pleaded  the  statute  of  limitations,  denied 
the  allegation  of  partial  payments,  and  set  up  a  counterclaim,  to  which  the 
plaintiffs  replied.  On  the  4th  day  of  January,  1884,  the  action  above  men- 
tioned being  pending  and  at  issue,  as  above,  the  parties  thereto  entered  into 
a  written  agreement,  of  which  the  following  is  a  copy,  and  of  which  a  dapU- 
cate  was  signed  by  George  and  William  Sherman,  named  therein: 

"SUPBEHB  COUBT." 

"Boxanna  H..  Latorenca  as  executria,  Qeorge  Sherman  ag  executor,  of  t7u  Uut 
will  and  tsstament  of  Judson  W,  Sherman,  dea^d,  v.  Walter  3.  Church, 
"Stipulated,  that  Walter  S.  Church  will  pay  all  the  debts  allowed  or  legally 
«stablished  against  the  estate  of  said  deceased,  Inctudiag  the  mortgage  and 
liens  on  the  real  estate  of  said  deceased  at  the  time  of  the  death  of  the  said 
deceased.  That  said  Walter  S.  Church,  defendant  as  aforesaid,  will  pay 
to  Boxanna  Lawrence  aforesaid  the  sum  of  three  thousand  dollars,  in  such 
manner  as  will  be  acceptable  to  her.  That  said  Walter  8.  Church  shall 
have  the  benefit  of  the  Thomas  J.  Chew,  Jr.,  notes  and  mortgage  now  belong- 
ing to  the  estate,  or  the  proceeds  thereof,  if  any,  after  paying  the  expenses 
and  commissions  such  as  are  legal  and  proper  in  collecting  said  mortgage,  and 
Bottling  and  administering  upon  the  estote.  The  said  Boxanna  Lawrence  to 
have  the  use  during  her  natural  life  of  the  house  and  lot  where  she  lives,  ac- 
cording to  the  will.  She  to  release  to  George  and  William  Sherman  her  life-es- 
tate In  the  vacant  lot,  and  aaid  George  and  William  to  have  the  eaid  house  and 
lot  subject  to  the  life-estate  of  said  Boxanna.  When  tbie  !■  all  done,  this  ao- 
tion  to  be  dlscoQtlaued»  and  the  notee  sorrendered. 

I^oed]  «'W.  8.  Ghuboh. 

"BOXANHA  H.  LAWBEHOB, 

"AdmlDiatratrU  of  J.  W.  Sberma&'a  Eataito. 
** Witness:  Jakbs  Locehaat. 
**/an.4£A,  1884." 

The  will  of  Judson  W.Sherman,  mentioned  in  the  agreement,  gareto  B<tt- 
anna  H.  Lawrence  the  sum  of  $5,000,  all  the  household  furniture  and  prop- 
erty, and  a  life-estate  in  all  his  real  estate  in  the  town  of  Angeliea.— indad- 
ing,  presumably,  the  boose  and  lot,  and  the  vacant.lot,  mentioned  in  the 
agreement, — and  gave  all  the  reet  and  remainder  of  his  property  to  George 
and  William  Sherman.  There  having  been  no  performance,  or  offer  of  per- 
formance, of  the  foregoing  agreement,  on  the  part  of  ttie  defendant,  the  plaln- 
tifts  in  August,  1887,  commenced  this  action,  joining  with  tbem  the  plaintiff 
Mrs.  Lawrence  individually.  The  complaint  alleged,  in  addition  to  the  tMfa 
aibove  stated,  the  further  fact  that  the  amount  realized  on  the  Chew  notes  and 
mortgage,  which  wa«  alleged  to  be  the  sum  of  #2,902.20.  was  less  by  several 
bundred  dollars  than  the  amount  of  the  debts  of  the  estate  allowed  and  paid 
by  them,  and  the  costs  and  expenses  of  collecting  said  mortgage  and  of  ad- 
ministration, and  demanded  Judgment  against  the  defendant  for  snch  d»- 
ficiency,  in  addition  to  the  $3,000  stipulated  to  be  paid  to  the  plaintiff  Law- 
rence. To  this  complaint  the  defendant  demurred  on  four  grounds,  of  which 
the  first  was  ttiat  the  complaint  did  not  state  faots  sufficient  to  constitute  a 
cause  of  aeUon,  and  the  last  that  there  was  a  mtsJfHnder  of  parties  plain- 
tiff. The  issues  of  law  thus  joined  were  tried  at  special  term,  and  it  was  held 
and  found  (1)  that  the  complaint  did  state  facts  sutflcient  to  constitute  a  cause 
of  action;  and  (4)  that  there  was  a  misjcdnder  of  portlee  plaintiff  by  the  joi» 
der  of  Un.  Lawrenoe,  Indlvidnallyt  aa  such  party, — and  aoeordingl/  the  d» 
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murrer  was  overruled  u  to  the  first,  and  sastalned  aa  to  the  last,  groDod,  and 
judgment  was  ordered  for  the  defendant  thereon,  but  with  leave  to  the  pl^o- 
tlffs  to  amend,  and  an  interlocutory  judgment  was  entered  accordingly.  The 
plaintiffs  thereupon  amended  hj  string  out  the  name  of  Mrs.  Lawrence  as 
a  plaihtiCT  individoally;  and  the  action  continued  and  was  tried  upon  a  com- 
plaint the  same  in  all  other  respects  as  tliat  to  which  the  demurrer  was  inter- 
posed. The  answer  of  the  defendant  denied  none  of  the  facta  alleged  in  the 
complaint,  except  for  want  of  knowledge  or  information  as  to  whether  the 
moneys  realized  on  the  Chew  notes  and  mortgage  had  been  expended  in 
payment  of  debts  allowed  or  legally  established  against  the  estate,  or  for  the 
expenses  of  admlDlatration,  and  as  to  whether  any  such  debts  had  been  so  al- 
lowed or  established,  with  oertain  exceptions  speciHed.  On  the  trial  the  plain- 
tlffs  made  proof  of  debts  of  the  estate  allowed  and  paid  by  them  to  the  amount 
of  S2,401.45.  They  were  also  permitted  to  introduce  In  evidence,  against 
the  defendant's  objection  and  exception,  the  decree  of  the  surrogate  made  in 
February,  1889,  on  the  judicial  settlement  of  the  accounts  of  the  plaintifCs  as 
executors,  which  allowed  the  pi^menta  above  mentioned,  and  also  settled  and 
allowed  the  costs  and  expenses  of  collecting  the  Chew  notes  and  mortgage, 
and  of  the  administratdon  and  settlement  of  the  estate,  including  commissions 
to  the  plaintiffs,  and  expenses  incurred  after  the  commencement  of  this  action, 
at  the  sum  of  9950.24.  From  these  flguree  the  referee  obtained  a  balance  ot 
$449.49  as  the  deficiency  In  the  amount  realized  on  the  Chew  mortgage  to  pay 
the  amount  of  debts  and  expenses  paid  by  tbe  plaintiffs  in  settling  the  estate; 
and  for  the  amount  of  snch  deflcienpy,  together  with  the  $3,000  stipiiliUed  to 
be  paid  to  Mrs.  Lawrence,  with  Interest,  Judgment  was  ordered  and  entered 
for  the  plalntifh. 

We  regard  the  main  question  in  this  cnse  as  determined  by  the  judgment 
on  the  demurrer,  viz.,  whether  the  plaintifTs  had  a  cause  of  action  against  the 
defendant  on  the  contract  set  out  in  the  complaint,  and  admitted  by  the  an- 
swer. The  case  was  not  one  in  which  the  defendant  was  precluded  from  ajH 
pealing  from  the  judgment  because  it  was  in  bis  favor.  Four  distinct  issues 
of  law  were  raised  by  the  demurrer,  which  were  separately  determined  fay  the 
findings  and  judgment  of  the  special  term.  It  was  adjudged  that  the  com- 
plaint did  state  facts  sufficient  to  constitute  a  cause  of  action  In  favor  of  the 
present  plaintiffs.  From  that  branch  of  the  judgment  the  defendant  was  at 
Ubnty  to  appeal;  and,  not  having  done  so,  he  is  not  at  liberty  again  to  raise 
Uwquestion  In  this  action. 

are  of  opinion,  also,  that  competent  proof  was  made  of  the  amount  of 
debts  allowed  against  the  estate,  and  to  the  payment  of  which  the  avails  of 
the  Chew  mortgage  were  applicable  under  the  contract  between  the  parties. 
The  language  <n  the  contract  In  this  respect  Is,  "all  the  debts  allowed  or  le- 
gally established  against  the  estate  of  the  deceased."  This  languagedoes  not 
seem  to  call  for  a  Judicial  allowancp  of  the  claims  b^ore  the  pMntifb  would 
be  aulhoriEed  to  pay  them,  unless  they  were  such  as  the  plalnUfh  theDoselvss 
rof  nsed  to  allow.  All  tbe  chiims  paid  in  this  ease  were  presented  and  verified 
In  dae  ftorm.  There  Is  no  charge  or  suggestion  of  bad  faith  on  tbe  part  ot 
tbe  pI^ttfEs  In  allowing  them,  and  we  observe  from  tbe  record  that  many 
ot  them  were  compromised  at  a  figure  much  below  the  amount  at  which  thejf 
were  verified. 

But  there  Is  anotbor  feidnre  of  the  case,  which  presents  mach  mtwe  dlfll- 
anlty.  The  effect  of  tbe  report  of  the  referee  and  the  Judgment  is  to  charge 
the  defndant,  as  against  the  amount  realized  on  the  Chew  mmtgage.  with 
the  sum  of  $950.24  for  the  costs  and  expenses  of  the  collection  of  that  mort* 
gi^,  and  the  expenses  and  oommisslons  of  the  plaintiffs  In  settling  and  ad* 
ministering  the  estate^  Ho  evidence  was  given  ou  this  branch  of  the  case 
except  by  the  decree  ot  the  surrogate  rendered  on  the  2Sd  day  of  Febrnary, 
1889,  whereas  this  action  was  commenced  on  the  26tb  d»j  of  August,  1887. 
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Moreover,  the  amoant  so  allowed  embraced  a  oonslderable  Bom  for  oostB  and 
expenses  Incurred  since  the  commencement  of  the  actioD,  Inelnding  the  coBts 
of  the  demurrer*  and  a  coansel  fee  of  $100  tn  this  action  itself.  The  admis- 
sion of  the  decree  In  evidenoe  was  ol^ected  to  by  the  defendant  on  the 
ground*  among  others,  that  it  was  granted  siaco  the  oommenoement  of  the 
a^ion;  and  that  objection,  vethinktShoiiIdliavebeensnBtalned.  Conoedlng 
that  the  decree  would  have  been  competent  evldenoe  against  the  defendant 
Sf  It  had  been  rmderad  before  the  eommencemeat  of  the  action,  the  plalntifEs 
wen  not  entitled  to  recover  the  amounts  ascertained  and  allowed  by  Uiat  de- 
cree after  the  action  was  commenced.  So  far  as  those  sums  became  a  charge 
•gainst  the  defendant  hy  virtue  of  the  decree,  the  latter  must  be  deolarod 
npon  atther  by  original  or  sopplemental  eomplalnt.  Code  GivU  Rroc.  6  544. 
Whether  anr  and  what  part  of  these  charges  might  have  been  established  in 
thla  action  by  proof  indipeodent  ci  the  surrogate's  decree,  we  do  not  feel 
called  upon  to  consider.  2To  sach  proof  was  ^ven  or  offered  in  respect  to 
any  portUm  of  the  •9S0.24  allowed  by  the  surrogate  for  the  expenses  of  the 
ccdleetion  of  the  Chew  mortgage,  and  of  administration.  We  see  no  way  oi 
anstalnlng  the  ju^ment  as  to  that  portion  of  ttie  recovery,  and  we  think  the 
judgment  most  be  reversed,  and  a  new  trial  granted,  unless  the  plaintiffs  see 
fit  to  redace  the  judgment  by  the  amount  named.  Judgment  reversed,  and 
a  new  trial  granted  before  another  referee,  with  costs  to  abide  the  event,  un- 
less the  plaintiffs,  within  10  days  after  service  of  a  copy  of  the  order  herein, 
consent  to  deduct  from  the  amount  of  the  Judgment  as  entered  the  sum  of 
•950.24,  with  interest  thereon  from  the  23d  day  of  February,  1889.  without 
prejudice  to  a  future  action  to  recover  the  same,  In  which  ease  the  Judgment 
as  so  modified  Is  affirmed,  without  costs  of  this  appeal  to  either  puty.  All 
cmenr. 


WsnocAH  9.  GiTT  or  Buffalo. 
(Atprms  Court,  Oetural  Twia,  T\fth  Dtpartmmt,  Jane  to,  1890.) 

1.  Kbouxios*  Lnura— Blears  or  LABouRi. 

By  the  tenni  of  s  oontract  to  do  work  for  def eodant,  the  latter  was  eatitlad  to  re- 
tain 90  per  oent.  of  the  contract  prioa  for  90  days  after  the  compleUon  of  the  work. 
The  oontnKtor  abandoned  the  work  after  being  paid  more  than  80  per  cent,  of  the 
value  of  the  work  already  dona.  PMntUC,  an  employe  of  the  oontnustor,  than  filed 
his  lien  for  work  done.  Thereafter  the  contractor's  sureties,  hy  sgreemeot  with  de- 
fendant, oomplet«d  the  work  for  the  balance  of  the  contract  price  not  already  paid 
to  Uie  contractor.  This  was  paid  to  them  on  the  otmipletton  of  the  work,  the  value 
of  which  was  more  than  ttie  compensation  paid.  Held,  that  It  was  a  mere  rlghti 
and  not  a  dviiy,  ftv  defendant  to  retain  the  20  per  cent  90dayB,  and  that,  the  con- 
tractor having  reoelved  all  be  was  entitled  to,  plaintiff  had  no  remedy  against  de- 
fendant. 

&  Sun. 

The  question  whether  the  oontraotor  had  agreed  with  his  sureties  tooomptotatha 
work  for  the  balance  of  tiie  contract  price,  over  and  above  what  defendant  had  r» 
talned  from  the  work  done  by  the  oontraotor,  was  immaterial;  there  b^ng  no  pr» 
tense  that  defendant  knew  of  it,  and  it  being  nodisputed  that  the  piloe  paid  tha 
sureties  waa  not  more  that  the  w(u>k  done  by  them. 

Appeal  from  Erie  county  court. 

Action  hy  Anton  Welaman  against  tha  dty  of  Baflalo.  From  a  judgment 
for  defendant  entered  on  the  vttdiiA  <tf  a  jnry  directed  hy  the  court,  plaintifl 
appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Maoohbbr  and  Corlbtt,  JJ. 
BUeaB,  SWlwell,  for  appellant.   Frank  C.  LaughUn,  for  respondent. 

I>WXGBT.  P.  J.  The  plaintifl  and  his  assignor  of  a  portion  ot  the  claim 
aued  upon  were  workmen  in  the  employ  of  one  Winter  on  a  contract  of  the 
latter  to  do  the  work  of  a  local  improvement  in  the  dty  of  Buffalo.  By  the 
terma  at  the  contract  the  defendant  was  entitled  to  retain  20  per  centum  of 
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the  contract  price  until  three  months  after  the  completion  of  the  work.  On 
the  7th  of  June,  IHHS,  the  contractor,  having  done  work  to  the  amount  of 
SI, 275,  and  having  been  paid  thereon  thesum  of  $1,120,  abandoned  the  work, 
leaving  in  the  hands  of  the  defendant  the  sum  of  S155,  or  less  than  20  per 
centum  of  the  value  of  the  work  done.  On  tlie  25th  day  of  June  the  plaintiff 
and  his  assignor  filed  mechanics^  Hens,  under  the  provisions  of  chapter  315  of 
the  Laws  of  1878,  for  the  amount  of  their  claims  for  work  done  before  June 
7th.  Thereafter  the  defendant  notified  the  sureties  of  the  contractor  to  com- 
plete the  work,  and  they  did  so  under  an  agreement  with  the  defendant  th.-it 
they  should  receive  for  the  work  reiiuired  to  be  done  hy  them  the  balance  of 
the  contract  price  not  already  paid  to  Winter;  and  upon  their  completion  of 
the  work,  August  1.  1887,  that  balance  was  paid  to  them.  The  value  of  the 
work  done  by  the  sureties  was  more  than  the  compensation  so  paid.  Tbe 
contention  on  tbe  part  of  the  plaintiff  is  that  the  Hens  of  himself  and  his  as- 
signor, though  filed  after  the  abandonment  of  the  work  hy  their  employer, 
Winter,  and  after  payment  to  him  of  more  than  the  full  amount  which  ba 
was  entitled  to  receive  up  to  that  time,  attached  to  the  balance  of  S155,  re- 
tained under  the  contract;  that  the  payment  of  the  entire  balance  of  the  fund 
on  the  Ist  of  August  to  the  parties  completing  the  work,  while  it  defeated 
the  liens,  excused  the  Uenora  from  bringing  an  action  to  foreclose  wilhia  tbe 
90  days  limited  by  tbe  statute,  or  at  any  time  thereafter,  and  that  the  defend- 
ant Is  liable  for  its  wrongful  act  In  paying  out  the  balance  of  the  fund;  and 
we  understand  counsel  to  contend  that  tbe  act  was  wrongful  fortwo  reBsons: 
(1)  Because  it  defeated  the  provisions  of  the  statute  which  give  the  lienors  90 
days  after  filing  their  Hens  in  which  to  commenoa  an  action  to  foredose  them; 
and  j^)  because  it  was  in  direct  violation  of  the  defendanrs  oontnu^  to  re- 
tain aOper  centum  of  the  monej  earned  for  three  months  after  the  completion 
of  the  work.  Neither  of  these  positions  is  at  all  tenable.  The  provision  ai 
the  contract  referred  to  was  not  f6r  the  benefit  of  the  contractor,  still  less  for 
that  of  his  employes,  but  for  the  beneflt  of  the  city,  as  security  on  the  part  of 
the  contractor  that  tbe  work  done  should  remain  or  be  kept  in  repair  for  the 
period  named  after  its  oompletlon.  It  was  a  condition  which  the  cit^  might 
waive  at  its  pleasure,  ami  aaiet  which  no  other  party  could  claim  any  rlgfato. 

The  other  ground  of  o(H^nti<Hi  is  equally  unavaili  ng.  The  lienors  had  no 
lien  on  any  portion  of  the  balance  of  the  contract  price,  beoaose  no  part  of  it 
ever  became  due  to  the  contractor.  By  abandoning  tbe  work  before  Us  oom- 
plrtlon  the  contractor  forfeited  all  right  to  the  balance  retained  by  tbe  dfy. 
That  balance  was  not  to  become  due  to  theooatractor  until  three  monthsafter 
the  oompletlon  of  tbe  work  nnder  the  oontraot  with  him.  The  oontraot  with 
bis  sureties  was  a  new  contract,  and  could  not  Innre  to  his  benefit,  nor  to  thsfc 
of  his  lienors.  SaneM  v.  efoodohUd,  12  Wend.  378;  ffagan  v.  SoeM^,  14 
Daly,  131.  and  tbe  eases  cited. 

The  question  of  fkct  whether  Winter  bad  agreed  witb  hiB.sureUeB  to  com- 
plete the  work  for  |I200,  the  balance  of  the  oontraot  price  over  and  above  the 
amount  retained  by  tbe  dty  on  the  work  done  by  the  former,  was  immaterial. 
There  was  no  pretense  that  tbe  city  its  officers  had  any  notioe  of  such  am 
agreement,  if  it  was  made;  and  the  evidence  Is  undisputed  that  thej  eon- 
tracted  with  tbe  suretleB  in  good  faith,  and  that  the  price  paid  to  them  wss 
not  more  than  the  actual  value  of  the  work  done  by  theou  The  Judgment  of 
tbe  county  court  was  right,  and  must  be  affirmed.  Judgment  of  tJtie  ooontj 
court  affirmed,  with  eosts.  AH  concur. 


Cadt  e.  SpsmonLLB  Wateb-Wobss  Co. 
(9uprem«  Court,  OmercU  Arm,  V^th  DtpmtmenU  Jnna  90,  USOl) 
BASMMian— CasATioK. 

Fl^ntilt  tor  many  years  wm  tbe  owner  of  a  lot,  appnrteaant  to  which  ww 
the  right  to  take  water  ticm  a  spring  on  another  lot  aeroM  a  blghwaj.  Up  to 
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1877  ttw  iprbis  was  open,  and  plaintiff  took  water  therefrom  in  palls.  In  that  yeax 
U  was  iotuoMd  by  a  reservoir,  and  a  pump  log  laid  ttieref  rem  along  the  street  past 

glalntlfCs  premises  to  convey  vrat«r  to  other  premises.  Thereafter  plalnUff  and 
le  owner  of  the  serrient  tenement  ax  eon  ted  tbalr  several  conveyances  to  each 
other,  both  of  which  recited  the  ezlatenoe  of  the  easement  appurtenant  to  plain- 
tifTs  te»emeut.  The  oonveyanoe  to  plaintiff,  In  consideration  of  the  release  by 
plaintiff,  bis  heirs  and  assigns,  of  all  right  and  title  in  the  spring,  granted  to  plaln- 
Uff, his  heirs  and  assigns,  the  right  to  take  by  a  half  •Inch  pipe,  from  the  main  pipe 
leading  from  the  spring  along  the  street,  all  the  water  neoesaary  for  the  family  nse 
of  plautUt,  his  heirs,  eta,  holding  and  oooupytng  tiia  said  lot.  FlalntUTs  convey- 
■Bce  Todted  that,  la  uonalaeration  of  the  rights  and  ^vileges  conveyed  to  him,  he 
released  all  right,  title,  and  interest  In  the  spring.  Bield,  that  the  right  oonveyed 
to  plaintiff  constituted  an  easement  In  the  tenement  of  tbe  gnator,  ud  raa  with 
the  laad. 

Appeal  from  Bpedal'  term,  Erie  conntj. 

AcUon      Ebenezer  S.  Gady  against  the  Sprtngrllle  Watar-WoAs  Own* 
panj.   From  a  judgment  for  plaintiff,  defendant  i^ipeals. 
Argued  before  Dwight,  F.  J.,  and  Maooubeb,  J. 
W.  W,  Ticknor,  for  appellant.   Thoa,  F*nny,  for  reapondent. 

DwiSHT.  P.  J.  For  many  years  before  the  date  at  the  oonveyanoe  here- 
after meDtloned,  the  plaintiff  was  the  owner  of  a  lot  oo  the  south  side  of 
Main  street,  in  the  Tillage  of  Sprlngville,  appurtenant  to  which  was  an  ease> 
ment  in  another  lot  on  the  same  side  of  Main  street,  and  separated  from  the 
plaintilTB  only  hy  a  highway  known  as  "Elk  Street."  The  easement  was  the 
light  to  take  water  from  a  spring  on  the  latter  for  the  use  of  the  former  prem- 
iaes.  Before  1877  or  1678  the  spring  waa  open,  and  the  plaintiff  exercised 
his  easement  by  taking  water  therefrom  In  pails.  About  the  date  last  men- 
tioned the  spring  was  inclosed  by  a  ree^rvoir,  and  a  pomp  log  was  laid  there* 
from  through  Elk  and  Main  streets,  past  the  premises  of  the  plaintiff,  which 
«onTByed  water  to  aeveral  premises  further  dowrt  the  street.  In  1880  one 
Myws  became  the  owner  of  the  lot  on  which  the  spring  was  situated,  and  two 
jean  thereafter  he  and  the  phiintlff  ezeouted  and  delivered,  concurrently,  to 
«ach  other,  their  several  conveyances,  which  were  duly  acknowledged,  and 
that  from  Myers  to  the  plaintiff  waa  duly  recorded  In  the  same  year.  Both 
oonveyances  recited  the  existence  of  the  easement  appurtenant  to  the  plain- 
tiff's tenement,  and  the  acquisition  of  the  servient  tenement  by  Myets,  and 
the  conveyance  by  the  latter  proceeded:  "Now,  therefore,  this  indenture  wit- 
nesseth  that  I,  the  said  John  P.  Myers,  In  consideration  of  the  release  to  me 
by  the  said  Ebenezei  8.  Oady,  his  heita  and  assigns,  of  all  the  right,  title,  and 
^terest  in  and  to  said  spring  of  water,  have  granted  and  conveyed,  and  by 
these  presents  do  grant  and  convey,  to  the  aaid  Ebenezer  S.  Cady,  bU  heirs 
and  assigns,  the  right  and  privilege  of  taking  and  conveying,  by  a  haif>inch 

epe,  from  the  main  pipe  leading  from  the  spring  of  water  aforesaid  along 
aln  street,  *  *  *  all  the  water  that  may  be  necessary  for  the  family 
use  of  the  said  Ebeneser  S.  Cady.  or  the  heirs  and  assigns  of  the  siUd  £l)en^ 
zer  S.  Cady.  holding  and  occnpying  the  said  lot,  *  *  *  to  have  and  to 
bold  the  said  right  and  privilege  to  the  said  Ebenezer  S.  Cady,  his  hein  and 
assigns,  forever." ,  The  conveyance  from  the  plaintiff  to  Myers,  after  redt- 
tng  the  same  facts  as  the  other,  and  that  the  water  from  the  spring  was  be- 
ing conveyed  la  pipes  through  the  streets  of  the  village,  proceeded:  "Now, 
tiierefore.  In  consideriUion  al  certain  rights  and  privileges  this  day  granted 
and  conveyed  to  me  by  the  said  John  P.  Myers,  I,  the  sold  Ebenezer  S.  Cady, 
have  released,  and  do  hereby  release,  to  the  said  John  P.  Myers,  all  the  right, 
title,  and  interest  I  have  had  and  do  have  to  the  spring  of  water  aforeBald.** 
Thereupon,  and  in  the  same  year,  (1882.)  the  plaintiff  proceeded  to  tap  the 
main  pdpe  in  front  of  his  lot.  and  inserted  a  half-inch  iron  pipe,  through 
which  he  drew  water  from  the  spring  until  prevented  by  the  acts  of  the  de- 
fendant complained  of.  In  June,  1887,  Myem  and  wife  conveyed  the  spring 
to  ttw  defondaoU  with  the  right  to  maintain  a  reservoir  about  the  same,  and 
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to  lay  pipes  therefrom  to  the  street.  The  defendant  proceeded  to  take  np  the 
pump  loff,  and  lay  maios  of  its  own,  and  In  so  doing  cat  ofF  the  plalnttfTs 
supply  of  water.  The  plaintifr's  action  was  for  a  mandatory  tnjonction  re> 
quiring  the  defendant  to  restore  the  platntlfTs  oonneetion  with  the  spring, 
either  by  its  own  mains  or  otherwise  and  for  damages.  The  Judgment  ap- 
pealed from  sustains  the  plalntlfTs  action,  and  grants  the  relief  mentioned. 
The  only  question  argued  is  whether  Uie  right  conveyed  by  the  deed  of  My- 
ers to  the  plaintiff  constituted  an  easemoit  tn  the  tenement  of  the  former, 
and  so  ran  with  the  land,  and  bound  ttie  grantee  of  the  spring.  We  think 
that  question  Is  to  be  answered  in  the  affirmative.  The  necessary  purport  and 
effect  of  the  two  deeds,  construed  together,  is  to  conTey  to  the  plaintiff,  and 
his  heirs  and  assigns,  forever,  the  right  to  take  water,  for  the  benefit  of  th^r 
lot,  from  the  spring  on  the  lot  of  their  grantor;  and  this  eonstttutee  an  ease, 
ment.  The  fact  that  by  the  terms  of  the  deed  the  water  is  to  be  drawn  from 
the  main  pipe  leading  from  the  spring  does  not  change  the  nature  of  the  priv- 
ilege, but  only  the  mode  of  its  enjoyment;  it  necessarily  implies  the  right  to 
have  the  water  flow  through  the  main  pipe  from  the  spring.  The  half-inch 
pipe  mentioned  In  the  deed  is  the  measure  of  the  water  which  the  plaintiff  Is 
entitled  to  draw,  and  Uie  main  pipe  is  the  means  by  which  it  Is  to  be  drawn. 
The  right  to  take  the  water  In  this  manner  is  substituted  by  the  deed  for  the 
right  to  enter  upon  the  land  of  the  grantor,  and  take  water  in  palls  or  1^ 
other  means  available  to  the  plaintiff  under  his  easement  as  it  previously  ex- 
isted. The  defendant  took  its  deed  of  the  spring  with  notice  by  the  record  oC 
the  plaintiff's  right,  and  subject  thereto.  It  had  no  right  to  remove  the  pump 
log  through  whicli  the  plaintiff  drew  his  water  without  repladng  it  by  a  main 
which  would  afford  him  the  same  facilities.  The  proof  shows  that  the  de- 
fendant has  laid  a  main  of  Ito  own,  and  it  is  only  necessary  that  It  should 
connect  the  plidntiff's  half-inch  pipe  with  the  new  main  in  order  to  restwe 
the  plaintiff  to  the  enjoyment  of  his  rights.  The  effect  of  the  judgment  of 
the  spedal  term  is  to  require  this  to  be  done,  and  that  jndgmait  sbooU 
■fflxmad.  Judgment  appealed  from  affirmed,  with  eosta. 


ToTTEH  e.  New  Yobk,  L.  £.  A  V.  B.  Oo. 
(9iif>reme  Court,  General  Tsrm,  Fifth  Departmmt.  June  90^  UHk) 

L  RuuRoin  OoHPAHin— AooroaKT  at  CBonnro— CoKTMBimnT  KaoMamja. 

In  an  aotloii  for  danufces,  oeoasioDed  t»r  a  oolllsioD  with  defendaaVa  tnda  at  a 
bighway  orossUig,  the  ooort  properly  refused  to  cham  that  It  waa  &«|^lgnoe  la 
plalDtlff  to  drive  up  to  the  crossmg  at  a  slow  trot,  ana  left  It  to  the  jvy  to  wtf 
whether,  under  the  droanutanoes,  he  waa  negUgenk 

ti  Tauir— Oanonoir  to  Bvnmtoa. 

The  objeotioD  to  the  qoestloD, "  State  whether  there  was  aay  slcnal,  eltlwr  by  tfaa 
ringing  of  the  bell  or  blowing  of  the  whUUe  of  that  train,  beforett  got  to  the eam- 
lug,"  toat  It  was  improper  in  form,  and  that  there  waa  no  fonndaaon  laid  for  ft 
was  not  well  taken,  as  form  of  question  and  order  of  proof  ia  la  (he  dlacretlon  w 
theoourt. 

Appeal  from  circuit  court,  Stonben  county. 

Action  by  Andrew  Totton  against  the  New  Toik,  Lake  Erie  &  Western 
Bailroad  Company,  for  the  loss  ot  a  horse  and  the  injury  to  a  wagcm  oeeap 
sloned  by  a  collision  witti  a  train  of  the  defendant  at  a  U^waj  tnmiDg. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Argued  before  Dwioht,  P.  J.,  and  Macuubbb  and  Corueit.  JJ. 
£t.  Btmeru,  for  appellant.    W.  W.  Clarht  for  respondent. 

Dwioht,  P.  J.  We  think  the  evidence  In  this  case  required  the  snbmlaslaa 
to  the  jury  of  the  two  questions  of  negligence  on  the  part  of  the  defwtdant. 
and  at  contribut(ny  n^^ligenoe  on  the  part  of  the  plaintiff.  The  eTidowa  on 
the  subject  of  Uie  omission  of  signals  from  the  approaching         was,  ai 
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usnal,  oODtndtotoiy,  and  mauifesUy  required  the  submission  of  that  qaestUm 
to  the  Jury.  The  quesUon  whether  the  plaintiff  observed  all  reasonaUe  pte- 
eautlons  toaTold  the  otdlieion  was  <Hie  in  respect  to  which  different  Infecenoai 
might  poirtbfy  be  drawn  from  the  eridenoe  by  different  minds,  and  It  was  for 
that  teason  a  question  for  the  jury.  The  instructions  given  to  the  Jury  seem 
to  OS  in  all  respects  adequate  and  eorrect.  The  court  properly  declined  to 
ebai^  that  the  particular  gait  at  which  the  plalntifl  was  driving  as  he  ap- 
jooacbed  the  crossing,  wliicli  was  described  as  a  slow  trot,  was  of  itself  negli- 
gence on  his  part.  Ttie  jury  was  Instructed  that  they  must  take  into  consid- 
^on  (among  other  thiugs)  "the  way  he  came  upon  the  track,  and  the  pace  at 
which  he  went  down  to  it,"  and  say  whether,  under  Uie  elrcumstanoee,  there 
was  any  negligence  on  his  part  in  those  respects.  The  objeotifm  to  the  direct 
question  put  to  several  witnesses,  "State  whether  there  was  any  signal*  either 
the  ringing  of  the  bell  or  blowing  of  the  whistle  of  that  train,  before  It 
got  to  the  crossing, "  was  not  well  taken.  The  objection  was  that  the  ques- 
tion was  Improper  in  form,  and  that  no  foundation  was  iaid'for  It,  by  which 
it  seems  to  have  been  intended  that  it  was  not  shown  what  observation  of  the 
subject  the  witness  had  made.  But,  at  most,  the  objection  related  only  to 
the  form  of  the  question  and  the  order  of  proof,  which  were  both  in  the  dis- 
cretion of  the  court.  We  find  no  exception  In  the  case  which  can  vlOate  the 
TOdlctt  and  are  of  opinion  that  the  judgment  and  order  appealed  from  should 
b*  afflrnwl.   Jadgnunt  and  nder  appmled  tioin  aOnned.  AU  oonoor. 


WlNDHITLUEB  «t  oZ.  t.  LOVEJOT  «l  ol. 
(Supreme  Court,  Oeneral  Term,  S^brat  Department.   Jane  6, 1890.) 

S.  TtUVDULKin  CJOKTBTANOM — Evidkuck, 

Defendant  L.,  a  stockholder  Id  the  R.  Co.,  indorsed  notes  fftvea  tbe  oompaay  to 
^alntlffs.  About  the  same  time  he  traosferred  his  lutetesl  in  a  certain  firm  to  de> 
fendanta  F.  and  C,  tbe  oonslderetioo  belnv  an  Indebtedness  of  L.  to  the  Ann  and 
stiares  of  stock  held  by  F.  in  the  R.  Co.  But  It  appeared  that  L.  oontfnned  to  oo- 
eapy  tbe  same  poeiUon  towards  the  firm  that  he  had  always  done,  and  that  the  R. 
Co.  was  floanciallj  embarrassed  to  the  knowledge  of  F.  Jadgments  were  also  ren- 
dered against  L.,  In  favor  of  defendant  B.,  It  being  alleged  that  they  were  based 
upon  loans  made  to  L.,  and  that  the  stock  of  the  latter  In  the  B.  Ca  had  been  traos- 
ferred to  B.  as  ooUaterai  therefor.  But  L.  testified  that  he  had  aaked  B.  to  buy  tbe 
Btook,  and  that  he  had  offered  to  gnarantr  him  against  loss,  and  tbe  stook  was 
transferred  to  B.*8  name.  Held,  that  soon  oonv^anoe  and  jadgment,  as  well  as  a 
eiMive!jranoamadetoIj.*s  wits  before  the  Indorsement  of  the  notM,  wereapwrtof  a 
•ohene  to  defrand  oradltm,  aadwooldbesetastdah 

%.  BlMM. 

But  a  transfer  of  property  by  L.  to  defendant  W.  for  a  valnablB  oonsideration 
will  be  sustained,  there  Ming  no  evidanoe  of  any  participation  by  W.  In  the  fraod- 
nlent  designs  of  L. 

Appeal  from  special  term. 

Action  by  Lonls  'Windmnller  and  another  against  Henry  W,  Lorejoj  ud 
•tbers.   Judgment  was  given  for  plaintiffs,  and  defendants  appeal. 
Argued  before  Tan  BBtTirr,  F.  J.,  and  Daniels  and  Bbadt,  J  J. 
S.  B»U»,  F.  Seymour,  and  A.  F,  B,  Cluut,  Cor  appdlants.  A.  .Kumm- 
for  respondwts. 

Tax  Bkumt,  P.  J.  This  action  was  brought  by  the  plaintiffs  as  judgment 
eredltom  of  the  defendant  Henry  W.  Luvejoy  to  reach  certain  property  cUimed 
to  be  the  property  of  the  judgment  debtor,  and  fraudulently  transferred  for 
the  purpose  of  defraodlng  his  creditors.  The  transfers  soagbt  to  be  im- 
peached were — Fint,  a  transfer  by  Henry  W.  Lovejoy  of  his  seven  twenty- 
fourths  interest  in  the  Arm  of  Lovejoy,  Son  ft  Co.,  made  on  February  6, 1888. 
to  tbe  defendants  Ferguson  ft  Cregan :  second,  a  transfer  made  in  July,  1888, 
by  said  Lovejoy  to  defendant  Wood  of  one  twenty-fourth  interest  in  Vb9  same 
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firm;  third,  a  Judgment  and  execution  against  said  Lovejoy  In  favor  of  tbm 
defendant  Bruce,  and  the  sales  thereunder;  fourth,  to  reach  a  portion  of  ■ 
mortgage  made  hy  the  defendant  Susan  C.  LotoJoj,  the  wife  of  the  Jodgnaent 
debtor;  jyth,  to  reach  certain  real  estate  in  Harrison,  Hudson  countj.  If.  J., 
which  was  conreyed  to  said  Susan  0.  Lovejoy,  and  to  have  the  proper^  d*> 
dared  to  be  the  propertj  of  the  judgment  debtor,  and  applicable  to  the  puj- 
ment  of  the  plaintiffs'  judgment;  and.  aixtht  to  reach  the  judgment  debtor's 
Interest  in  bis  father's  estate,  and  to  have  the  same  applied  on  the  plaintifla* 
judgment.   The  plaintiffs  several  claims  upon  which  this  action  is  founded 
originated  In  a  sale  of  rubber  to  the  Universal  Rubber  Companyearly  in  Feb- 
ruary, 1888,  for  which  notes  were  given  indorsed  by  Henry  W.  Lovejoy,  dated 
in  February  and  March,  the  first  note  maturing  In  July.  1888,  and  upon  which 
judgments  have  been  obtained  and  executions  returned  unsatisfied.  The 
grounds  upon  which  these  transfers  are  sought  to  be  set  aside  are  ttiat  they 
were  made  by  Lovejoy  with  intent  to  binder,  delay,  and  defraud  hie  credit- 
ors.  It  might  very  well  be  true  that  some  of  these  transacttons,  taken 
themselves,  might  have  been  upheld  under  the  principles  laid  down  by  the  ad- 
judicated eases.    For  example,  the  transfer  of  the  Hoboken  property  by  the 
execntors  of  Henry  Lovejoy,  deceased,  to  the  defendant  Susan  0.  Lovejoy.  for 
which  the  interest  of  her  husband  In  his  father's  estate  was  charged  $18,900, 
the  purchase  price  of  the  property.   Snob  transfer  having  taken  place  prior 
to  the  time  when  Henry  W.  Lovejoy  became  indebted  upon  his  indtnaementa 
for  the  rubber  company,  and  the  conveyance  having  been  recorded  promptly, 
standing  alone  would  have  exhibited  no  Intention  upon  the  part  of  Lovejoy  to 
transfer  tfaia  property  to  bis  wife  in  fraud  of  creditors.   But  when  we  find 
that  he  Is  pursuing  a  system  of  transfers  so  that  he  utterly  strips  himaelf  of 
all  his  property  except  his  stock  in  the  robber  company,  It  may  very  well  be 
held  that  this  transfer  was  part  and  parcel  of  the  scheme  which  he  entwed 
into  at  that  time  to  secure  his  wife  at  the  expense  of  his  creditors.  The 
transfer  by  Henry  W.  Lovejoy  of  hia  seven  twenty-fourths  interest  io  tlw 
firm  of  Lovejoy,  Son  Sc  Co.,  made  on  the  6th  of  February,  1888,  seems  cleaiiy 
to  have  been  t«rt  and  parcel  of  a  plan  which  he  had  formed  long  before  tat 
the  purpose  of  placing  beyond  the  reach  of  his  ci-edltors  whatever  proper^  be 
might  have  possessed.   It  is  found  by  the  court  below,  as  the  ground  upon 
wliich  the  charge  of  fraud  is  to  be  sustained,  that  this  transfer  was  substan- 
tially without  consideration.   It  appears  tliat  It  was  made  for  the  considera- 
tion of  an  indebtedness  due  from  Lovejoy  to  his  firm  of  914,001)  or  915,000, 
and  338  shares  of  Unlvei'sal  Rubber  Oompany's  stock  held  by  Ferguson.  It 
further  appears  that,  after  this  transfer  of  all  his  interest  in  the  firm,  Henry 
Vf.  Lovejoy  occupied  the  same  position  towards  the  firm  as  he  bad  previously 
done,  namely,  he  transacted  all  its  financial  business;  no  change  was  made; 
he  drew  from  the  firm  as  previously;  exercising  all  the  rights  of  a  partner 
after  having  parted  with  the  whole  of  his  Interest.   It  would  seem,  under 
these  circumstances,  that  tlie  transfer  was  intended  only  to  be  a  cover,  there 
being  no  change  in  the  relations  of  these  parties  to  this  business;  and,  at 
though  it  may  not  be  entirely  clear  what  knowledge  Ferguson  had  of  the  con- 
dition of  the  rubber  company,  yet  stilt  it  Is  reasonably  sure  that  he  knew  that 
the  company  was  being  pressed  for  money,  and  bad  good  reason  to  suppose 
that,  unless  new  capital  was  brougtit  into  the  concern,  it  could  not  continue 
its  business;  and  it  was  undoubtedly  because  of  this  fact,  and  because  Love- 
joy was  so  mixed  up  with  the  concerns  of  tlie  rubber  company,  that  it  was 
determined  that  his  intorrat  in  the  firm  of  Lovejoy,  Son  Jk  Co.  should  be  trans- 
ferred to  his  otlier  partners  in  order  that  it  might  be  protected  from  bis  cred- 
itors.  It  is.  sought  to  account  for  his  presence  as  a  member  of  the  firm  by 
the  fact  that  be  was  entitled  to  one  of  Uie  three  twenty-fonrttn  interest  which 
bis  father's  estate  owned.   But  this  he  only  held  as  executor,  and  in  no  wwf 
gave  him  the  rights  of  a  partner. 
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TTa  farther  And  that  as  far  Imck  as  Jn\y,  1887,  to  secure  the  Indebtednest 
of  the  rubber  company  to  the  friends  of  Lorejoy,  Tiz.»  Mrs.  Lov^oy,  Vvrga- 
■on»  and  Lorejoy,  Son  A;  Go.,  the  proper^  of  the  oompany  was  agreed  to  be 
mortmged  to  the  amoant  of  OTor  •28»000,  whfaA  mmiigage  was  actually  vxf 
eeuted  in  October,  1887.  It  further  appear*  that  Fergnson  wm  aware  of  the 
existence  ctf  this  mortgage,  because  as  a  stockholder  be  assented  to  Its  execu- 
tion, and  this  mortgage  was  not  recorded;  and.  nlthough  some  attempts  to 
excuse  the  failure  to  record  are  made,  yet  the  signt&eant  fact  ezlsts  that  it 
was  not  recorded  until  the  Impending  fetlure  of  the  rubber  compai^,— a  fact 
exceedlDgly  signiQoant.  In  view  the  critical  condition  ia  which  the  compar 
ny  seems  to  have  been  placed  daring  this  period.  It  seems  to  be  dear  that 
Ferguson  most  hare  known  of  the  embartassed  eondlUon  of  the  rubber  com- 
pany, and  that  in  the  disposition  of  thfs  stoA  for  the  interest  et  Lor^qy  be 
bad  good  reuson  to  believe  that  he  was  selling  what  was  not  of  very  ^eat 
▼alue  for  that  which  had  for  yean  been  a  continnouB  sonroe  of  income.  And 
this  mortgage,  given  nnder  the  elrcnmstaneea  dIadoBed.k^  from  the  record 
as  It  was,  given  virtual^  to  aeoure  IndeMednesa  to  vtoAtuOata  of  which  they 
made  gifts  to  Mrs.  Lovejoy.  indicated  a  plan  upon  the  part  of  these  pet^Ie. 
as  for  as  possible,  to  secure  whatever  property  there  was.  of  dther  Lovejoy 
or  the  mbber  company,  for  the  beneflt  of  persona  who  eookt  not  legally  ao- 
qnlre  a  preference  la  the  property  of  the  rubber  emnpany  over  Ita  other  cred- 
itors. This  is  another  drcamstance  wliich  ehaiscterf  us  the  wlwle  of  these 
transactions. 

Then  we  have  the  procnring  of  the  judgment  by  the  defendant  Pmoe.  It 
Is  sought  to  sustain  tms  upon  the  ground  that  the  nlotit  of  the  mbber  company 
was  transferred  to  him  aa  collateral  for  loana  made  to  Lovejoy.  Now.  the 
evidence  is  conctaslTe  that  there  was  no  such  loan.  On  the  contrary,  it  was 
a  purchase  of  the  stock  by  Bruce  at  the  suggestion  of  Lovejoy,  and  tills  Idea 
of  a  lonn  came  into  existence  when  the  rubber  company  got  into  difficulties, 
and  the  stock  was  proven  valueless.  Mr.  Lovejoy  testified  that  he  solicited 
Bruce  to  buy  this  stock,  and  that  he  offered  to  guaranty  him  against  loss, 
and  the  stock  was  transferred  to  Bruce's  name. — evidence  characterizing 
the  transaction  beyond  question.  If  Bruce  was  loaning  money  to  Lovejoy, 
and  taking  this  stock  as  collateral  for  that  loan,  why  should  Lovejoy  guaran- 
ty him  against  loss?  His  Indebtedness  to  Bruce  npon  the  loan  was  certainly 
a  better  security  than  his  guaranty.  The  giving  of  a  guaranty  is  only  con- 
sistent with  the  Idea  of  a  purchase.  Mr.  Lovejoy  might  very  well  guaranty 
Bruce  against  low  In  case  be  bought  the  stock,  but  such  a  transaction  would 
be  abeolutely  senseless  in  the  case  of  a  loan.  And.  furthermore,  If  Brucedid 
not  think  himself  the  owner  of  that  stock,  and  intend  to  exercise  the  rights 
of  an  owner,  why  did  he  have  It  tranaferred  to  his  own  mme?  The  pledge 
of  the  stock  was  just  as  good  while  it  stood  in  the  name  of  Lovejoy;  and  un- 
less Bruce  supposed  himself  to  he  the  owner,  intending  to  exercise  the  rights 
of  an  owner,  and  not  simply  those  of  a  pledgee,  it  does  not  seem  probable 
that  he  would  have  had  it  transferred  to  his  own  nnme.  We  think  the  evi- 
dence conclusively  shows  that  this  Idea  of  a  loan  was  an  after-thought,  and 
that  the  judgment  obtained  by  Bruce  against  Lovejoy  was  npon  an  indebted- 
ness which  did  not  exist. 

As  to  the  transfer  of  the  one  twenty-fonrtii  Interest  in  the  firm  of  Lovejoy. 
SonftCo.. itmay  be  that  Henry  W.  Lovejqy  and  his  partners,  intheshare  which 
they  took  in  that  transfer,  did  it  for  the  purpose  of  placing  it  beyond  the  reach 
of  the  creditors  of  Lovejoy.  But  there  is  no  evidence  whatever  that  the  de< 
fendant  Wood  participated  in  that  fraudulent  intent.  He  was  applied  to  for 
money.  He  a^ed  for  security,  and  it  was  stated  that  Lovejoy  had  an  inter- 
est in  the  Brm  which  he  would  sell.  The  price  named  was  S2.000,  and  Wood 
said  he  would  buy  It,  If  he  could  get  the  money.  Representations  were  made 
by  Ferguson  A  Gregan  to  Wood  as  to  the  value  of  this  interest.  In  fact,  the^y 
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guarantied  to  Wood  a  profit  of  10  per  cent.,  and  it  was  under  these  circum- 
Btances  that  Wood  took  the  transfer  of  this  share*  paid  $600  in  cash,  and  gmve 
his  note  for  $1,500.  What  LoTejoy  did  with  the  money  or  with  the  note  was 
none  of  Wood's  business,  nor  was  he  at  all  interested  therein.  There  waa 
nothing  to  show,  aafar  as  the  evidenoe  discloses,  any  design  upon  the  part  of 
Wood  to  cheat,  defraud,  or  delay  the  creditors  of  Jjovejoy.  In  fact,  be  aoems 
to  have  been  actuated  In  this  transaction  with  the  desire  to  furnish  Lovejoy 
the  means  of  satisfying  some  of  these  demands.  Simply  because  It  la  stated 
tiut  Lovejoy  paid  his  attorney  with  the  money  and  secorities  reoeired  from 
Wood  doee  not  in  any  way  affect  Wood's  title.  There  was  no  snoh  Inadeqnsu^ 
<rf  consideration  as  impeached  tiie  transaction  as  far  as  he  was  omoemed.  It 
was  undoubtedly  a  honaficU  purchase  on  his  part,  though  the  sale  may  hare 
been  made  upon  the  part  of  Lovejoy  and  his  partners  for  the  purpose  of  pat- 
ting that  interest  oat  of  the  reach  of  Lovejoy's  creditors.  But  Wood,  not  being 
a  participant  In  this  scheme,  baring  paid  his  money  and  talcen  the  transfer, 
simply  because  he  did  not  atempt  to  intrude  falmself  into  business  with  which 
he  had  nothing  to  do,  cannot  be  deprived  of  a  purchase  made  by  him  in  good 
faith.  We  think,  therefore,  upon  the  whole  case*  that  the  evidence  discloses 
an  evident  intent  upon  the  part  of  SlU  these  parties,  except  Wood,  to  pnt  the 
property  of  Henry  W.  Lovejoy  beyond  the  reach  at  his  creditors,  and  that  all 
these  transactions,  commendng  with  the  gift  to  his  wife,  were  in  pursuance 
of  a  common  schone  for  the  purpose  of  attaining  a  common  end,  and  that, 
therefore,  these  transfers,  this  Judgment,  and  this  mortgage  were  fraudulent 
as  against  the  creditors  of  Henry  W.  Lovejoy,  and  that  the  transfer  to  Wood 
would  have  been  fraudulent  if  there  had  been  anything  to  show  that  Wood 
had  participated  in  any  such  design.  We  think,  therefore,  that,  with  ttie  ex- 
ception of  that  part  of  the  judgment  which  Impeaches  Wood's  title  to  the  one 
twenfy-fonrth  interest  in  the  firm  of  Lovejoy,  Son  &  Co.,  it  should  be  affirmed, 
and  as  to  that  part  of  the  judgment  it  should  be  reversed,  and  a  new  trial  oc- 
dand,  with  ooats  to  Uw  appeluuit  Wood  to  abide  tha  eveaL  Allcwmwr. 


Larooqub  v.  Habvst. 
(Supreme  Ccna%  General  Term,  Third  DepartmmU  JvSj  T,  IMO.) 

L  Jttswoai  or  the  Fbaob — JuBiaDicnoH. 

Under  Code  Civil  Proo.  N.  Y.  |  3801,  prorldin?  that  a  JnsUoe  of  the  peaoe  hm 
enly  the  dvU JiuisdloUon  given  him  by  statute,  a  jnstloa  has  no  JnriBdloUon  of  tbe 
penon  of  detendant  In  an  aothu  brouaht  in  violation  of  Code  <^vU  PnMh  H.  T. 
1 3809,  providing  that  an  action  must  be  Drought  before  a  jnatioe  of  a  town  or  et^ 
wherein  oneof  theparti»realdes,  or  ajuittoeof  an  adjolalng  town  or  ottif  In  the 
same  oonn^. 

I.  Amu,  nunc  ImnniOB  Courts— Fraotiob. 

On  appeal  from  the  jadffment  of  a  JuaUoe  in  rndi  oasa,  affldavlta  <tf  dfldaodant, 
•bowliig  the  realdenoe  of  uie  parties,  are  competent,  onder  Code  Ci^Proe.  11067, 
pKniding  that,  npott  appeal,  errors  In  faot  not  afflestlng  ttie  merits  of  the  aettoa. 
sad  not  within  ttw  knomedge  of  the  Justloa,  m»j  be  defesndned  qpea  affldavttsi 

Appeal  from  Franklin  ooonfy  court. 

Action  by  Joseph  Larocque  against  Wtllis  G.  Harvciy.  A  judgment  of  a 
justice  of  the  peace  In  favor  of  plaintift  was  affirmed  by  the  county  oourt,  and 
defendant  appeals.  The  defendant  did  not  appear  before  the  justice  upon  the 
return-day  of  the  summons.  The  justice  of  the  peace  resided,  and  had  his 
office,  in  the  town  of  Malone,  and  the  summons  was  returnable  there.  Both 
the  plaintift  and  tbe  defendants  were  at  the  time  residents  of  the  town  of 
Waverly,  in  Franklin  county.  The  town  of  Waverly  does  not  Bd^Aa  the 
town  of  Malone.  These  facto  appear  upon  the  affidavit  of  the  defendant, 
served  in  connection  with  his  notice  ct  appeal,  and  are  not  disputed. 

A^ued  before  Leajimed,  P.  J.,  and  Landon  and  Mathah,  JJ. 

/.  If.  Webb,  for  appellant.   Kelloi  A  Munstil,  for  respondent. 
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Lanbon,  J.  The  Justice  of  the  peace  had  no  jnrtsdfctfon  of  the  person  of 
the  defendant.  Boughtaling  v.  ffroeabeck.  51  N.  Y.  673.  Section  2869,  Code 
Civil  Proc.,  provides:  "An  action  mnst  be  brought  beforea  Justice  of  atown 
or  city  wherein  one  of  the  parties  resides,  or  a  Justice  of  an  adjoining  town 
or  city  in  the  aamu  conntj.'*  There  are  certain  exceptions,  not  material  here. 
A  jostlce  of  the  peace  has  the  civil  Jarisdiction  given  him  by  statate,  and  no 
other.  Section  2861.  Upon  apiieal,  errors  .in  fact  not  affecting  the  merits, 
and  not  within  the  knowledge  of  the  justice,  may  be  determined  upon  affi- 
davits. Section  3057.  The  affidavit  of  defendant,  showing  the  residence  of 
the  parties,  was  therefore  competent,  and  properly  received.  Ori^n  v.  Nor- 
ton.  6  N.  Y.  St.  Rep.  812;  Vallen  v.  McGuire,  2  N.  Y.  Supp.  881.  The 
plaintiff  cites  section  8064.  That  section  is  applicable  to  a  defendant  In  de- 
fault who  seeks  to  open  It.  In  such  case,  be  appeals  to  the  discretion  and 
favor  of  the  court.  Here  the  defendant  asks  no  favor.  He  denies  the  juris- 
diction of  the  justice.  If  the  facts  deprived  the  justice  of  jurisdiction,  it 
was  the  defendant's  right  to  show  them.  In  Hoffman  v.  Barton^  14  N.  Y. 
St.  Bep.  506.  cited  by  plaintiff,  it  does  not  appear  that  such  facta  were  shown. 
The  fact  that  the  defendant  did  not  appear  in  response  to  a  summons  which 
the  justice  had  no  jurisdiction  to  issue,  was  no  waiver  of  bis  right  to  his  sut^ 
sequent  objection  to  an  nnautborlzed  judgment.  Judgment  nvenedt  with 
costs.  All  oonoar. 


BuRKB  et  al.  0.  Jaoksoit. 
iSu/pnme  Court,  General  Term,  Third  Department.  July  T,  1800.) 

1.  BviDBiroB— DicuRA.Tioira— Dbsobiftiok  in  Hortgags. 

Where  a  deed  of  a  lot  foils  to  give  Ita  dimeniioos,  desoriblag  It  slmplr  \it  tts 
boundaries,  a  purobase-moner  mortgage  executed  by  tbe  grantee  at  the  same  ume, 
whloh  describea  the  lot  aa  beiog  60  feet  wide  oo  a  speolfled  Btreet,  does  not  oonstl- 
tBle  raoh  a  deolaratioti  of  tbe  natore  and  extent  of  the  graDtee'a  olaim  aa  will 
rtmAat  the  mortgage  admisBible  In  evldeaoe  In  ejeotnimit  iiy  the  grantee's  hein 
agalnsi  an  adJoTnug  lot-owner,  who  Is  a  stranger  to  botlt  the  daedaad  the  mor^ 
gage. 

%,  Dnn— DasoBiPTioiT— PintoHAss-HoNKT  HcmTeAOB. 

Neither  is  the  mortgage  admissible underthe dortrtne  that  adeed  asd  a pnr6has» 
noney  mortgage  are  to  t>e  ooDstmed  as  one  instmment,  as  this  dootirioe  does  not 
mean  that  the  mortgage,  m  against  a  third  peraoo,  can  Inarsass  or  fl<— ths 
amount  of  land  oonv^ed  by  the  deed. 

Hatsaii,  J.,  dissentlac. 

Appeal  from  cironit  court,  Montgomery  county. 

Ejectment  by  Sarah  Jane  Burke  and  Mary  Frances  Bnrke  against  William 
H.  Jackson.  There  was  a  verdict  for  piaintifT;  and  from  the  Judgment 
tliereon,  and  an  order  denying  a  new  trial  on  the  judge's  minutes,  defendant 
mppeals. 

Aigned  before  Learned,  P.  J.,  and  Landon  and  Matram,  JJ. 
P,  J,  L«wi$,  for  appellant.       8.  WMtbiookt  for  respondents. 

Learned,  F.  J.  This  Is  an  action  of  ejectment  to  recover  a  atrip  of  land 
»bout  1  foot  wide  and  about  96  feet  long.   The  question  is  how  wide  the  lot 
of  plaintiffs  really  is.    The  plaintiA  claim  under  a  deed  from  French  to 
^beir  ancestor  wUoh  describes  the  lot  as  bounded  "northerly     Grove  street, 
«ft8terty  1^  Daniel  Laffert's  lot.  southerly  by  Wateroun  Sweet's  lot,  and  weat- 
4»rly  by  a  hme,"  giving  no  other  description,  and  no  dimensions.  Burke,  the 
grantee,  the  same  day  gave  a  mortgage  to  French,  described  as  a  parchase- 
KZionay  m(»rtgage,  describing  the  lana  mortgaged  as  bounded  "northerly  by 
<?roT«  street,  easterly  by  Daniel  Leffert*s  lot,  southerly  by  Waterman  Swest^ 
lot.  and  westerly  by  a  lot  of  tbe  party  of  tbe  second  part."  (viz.,FrencbOand 
further  stating  that  the  lot  thereby  conveyed  was  "flfty-one  feet  wide  on  wore 
street. "  This  mortgage  the  plaintiff  gave  In  evidenra  on  the  txial*  a^lnst 
T.10H.Y.8.no.6— 37 
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detadaaft  olijeeticm,  la  order  to  Btntaln  plafntllh*  clHlm  that  their  lot  wsa 
51  feet  wide  on  Grove  street  The  defendant's  lot  lies  on  the  easterty  side  o( 
pMntilb*  lot.  The  plainliffH  claim  that  this  mortAagei  ncecuted  by  their  an- 
oeetor  to  Trendit  Is  competent  (1)  as  being  part  <a  the  transaction  with  the 
deed;  (2)  as  a  dedaration  hy  a  putty  in  possession  as  to  tlie  extent  and  dalm 
of  Us  possession. 

It  does  not  appear  tliat  defendant  derived  title  either  from  French  or  ftrom 
Burke.  Therefore  the  transaction  between  them  was  not  binding  on  talm. 
The  giving  back  of  a  pnrchaae-monejr  mortgage  by  Burice  conld  not  incmse 
^e  title  which  he  bad  rec^ved  from  French,  especially  as  against  a  stranger. 
The  deed  bounded  the  land  easterly  by  Leilert*s.  westerly  by  a  lane.  The 
mortgage  described  tin  western  boundary  diiferentlj,  yet  it  might  mean  tin 
•ame  thing.  The  doctrine  that  a  deed  and  the  purchase-money  mortgage  are 
to  be  eonstmed  together  as  one  act  does  not  apply.  That  doctrine  only  indl- 
catsa  the  slmnltaneoos  eharacter  of  the  transactions,  showing  tint  no  outside 
r^hts  can  come  between.  Bnt  the  doctrine  does  not  mean  tbat  the  mtntgage 
ean  in  uiy  way  incrnue  or  dimlnlBh,  as  egalnst  a  third  party,  the  araoont  of 
landomveyed  bythedeed.  Amortgagor  may beveiywiliingtomortgage land 
twice  as  iBige  as  that  described  in  the  deed  to  htm.  Bat  the  mortgagee,  on 
tofedosnre,  would  get  no  more  than  the  deed  bad  conveyed. 

DecIaraUons  of  former  owners  have  been  admitted  to  show  the  nature  of 
their  claim,  or  to  show  its  extent,  or  to  show  where  boundaries  were;  but  it 
does  not  seem  to  us  that  this  mortgage  comes  witbin  the  role.  At  tlie  best, 
this  is  only  an  assertion  by  Burke  that  the  description  In  a  deed  to  him  em- 
braced SI  feet  How  that  can  be  evidence  against  the  defendant,  we  do  not 
see.  Burke  might  as  w^  have  said  tbat  the  lot  mortgaged  was  100  feet  on 
Orove  stre^  wnicb  would  have  taken  all  of  defendant's  lot,  and  would  have 
been  an  easy  way  of  getting  title  to  anotliar's  propwty.  We  have  exaaalned 
the  cases  cited  1^  tbe  plalntifEs  to  snstaln  tiie  admission  of  the  nKnCgaga 
They  seem  to  us  clearly  distinguishable  from  tbe  present  case.  The  doctrine 
here  asserted  Is  that  one.  by  executing  a  mortgage  on  another's  land  toa  third 
party,  can  acqaire  title  thereto,  or  at  least  can  show,  as  against  such  owner,  a 
Mssessioa  thereof.  If  authori^  la  needed  to  tbe  oontrary,  it  may  be  found 
k  Armstrong  v.  J>u  Boia,  90  N.  T.  95.  at  lOi.  Judgment  leveised*  naw  trial 
(xaated;  eosta  to  abide  event 

Lahdoh,  J.,  ooncun.  Mayhau,  J.,  dissents. 


Haoattlst  v.  Smith  et  at 
(Swprtm*  court,  Omerai  Term,  FVth  DgpatrtmmL  Joas  90,  IM.) 

Attachmbnt— PaopMTT  ScwioT  to—Equitabli  Iirrm>9T. 

Tbe  owner  of  land,  in  oonslderatioQ  of  and  for  the  purpose  of  soouring  a  loaa, 
•greed  to  execute  to  dflfaiuluits  H..  S.,  andT.  a  warranty  d«ed,  auduUdenodKBta, 
in  oonilderation  of  the  deed,  agreea  to  advance  the  money.  It  waa  foithar  am  ml 
that  tbe  deeds  should  be  seourlty  for  the  loan  for  a  term  not  exceeding  a  year,  and  oa 
TepijymeBtoftheloanwithlnayearttaepremiBesshouldbevecaaTejwd;  bnt-lneaM 
the  loan  should  not  be  repaid  wlthlo  a  year,  then  the  deed  waste  beoomeaaeed  ab- 
solute, and  said  defendants  were  to  be  owners  in  fee-siaiple  absolute.  Pnnoaat 
thereto  a  deed  with  the  usual  oovenants  of  warranty  was  exeoated  and  reoorded. 
ThsagreemMtwasnotceoorasd.  loon  was  not  mwidwltUu  the  year,  and  tbe 
owner  of  tbe  real  estate  snrreodeKed  ppeaoBiton  to  aau  deteadanta,  whoaftanKacda 
sold  and  conveyed  it  to  a  fourth  defendant.  ThereaOer  pUdntUt  ooBunenead  m  ae- 
tion  by  publication  against  said  owner  as  a  non-rMident,  and  at  the  sam  tisia 
levied  an  attaobmaat  on  said  real  estate.  Judgment  was  entered  l^defaalt.  Code 
Oivil  Proc  N.  Y.  i  707,  provides  that,  where  a  non-resideBt  defendant  haa  aofe  baea 
served  witbla  th«  state  with  tbe  siusiBODa,  a  Judgment  by  deteilt  can  hanafnwiert 
only  waiost  property  on  wblcb  an  attachment  has  been  levied  at  tbe  tiiae  arboa 
Ike  jolcmeBtls  entered.  Held,  In  an  action  to  have  the  deed*  deolarod  mortgavsa. 
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and  the  real  etitate  adjudged  Biiliject  to  the  jtidement,  that  after  the  explratloa  ol 
the  Tear  the  origliud  owner  had  at  moat  an  e^utable  Intaresti  which  was  not  snb- 
]ect  to  attaohipenfc 

Appeal  from  special  term,  Monroe  eotinty. 

AeUon  by  Antoinette  Macanley  against  Robert  H.  Smitb  and  others.  From 
a  Jadgment  for  defendants  plHlntiff  i^ipeala.  Code  GlvU  Proc.  §  707.  provides 
tbat,  ^  where  a  defendant  who  has  not  appeared  Is  a  non<resident  of  the  state, 
or  a  foreign  corporatlont  and  the  snmmons  was  served  without  the  state  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose,  •  «  *  the . 
judgment  can  be  enforced  only  against  the  property  which  has  been  levied 
upon  by  virtue  of  the  warrant  of  attachment  at  the  time  when  the  judgment 
is  entered." 

Arffued  before  Dwight,  P.  J.,  and  Maoomber  and  Corlett,  JJ. 
Van  VoorhU,  for  appellant.  R.  Traoy,  for  respondents. 

I>wzeBT,P.J.  The  judgment  dlamlased  the  complaint  on  the  merits  The 
action  was  In  the  nature  of  a  creditors'  bill  to  have  certain  conveyanees  of 
real  estate  by  warranty  deeds  declared  to  be  mortgages,  and  to  hare  the  real 
estate  adjudged  to  be  subject  to  the  lien  tA  a  cerbun  judgment  recovered  by 
the  plaintiff  against  ttie  grantor  In  such  deeds,  and  of  an  ezecatlon  Issaea 
thereon.  The  action  in  which  tlie  judgment  was  entered  was  for  the  lecOT- 
ery  of  money  only,  and  was  commenced  in  August,  1879,  by  putdioation  of  a 
summons  a^nst  the  defendant  thweln  as  a  non-resident,  and  an  attachment 
was  at  the  same  time  Issued  against  her  pn^ierty,  which  was  In  form  levied 
upon  the  real  estate  in  question.  Judgment  by  default  was  entered  In  that 
action  in  July,  1883,  and  an  execution  issued  thereon  to  the  shetlfl  of  the 
county  where  the  property  was  situated,  which  has  never  been  returned. 
Tlie  facts  bearing  upon  the  Mtatua  of  the  title  to  the  property  in  question  at 
the  time  of  the  commencement  of  tlie  plaintilT^s  action,  and  the  iasue  of  tlie 
attadiment  therein,  was  as  follows:  On  and  prior  to  the  6Ui  day  of  J oly,  1871« 
Lucllla  Tra(!y  was  the  owner  and  in  possession  of  that  prope^,  consisting 
two  parcels  of  real  estate  on  Alexander  street  in  the  city  of  Rochester,  known 
as  the  **TxaQy  Seminary  Property,**  upon  one  of  which  parcels  there  were  twO' 
mortgages,  of  •5,000  and  #2,000  respectively.  On  the  5th  day  of  July.  1871» 
she  entered  into  an  agreement  in  writing  with  the  defendants  Robert  H.  Smith 
and  GalTln  Tracy  and  one  Slocam  Howland,  since  deceased,  (who  is  repre- 
sented in  this  action  by  the  defendants  William  and  Smlly  Howland,  as  bis 
execntors,)  whereby.  In  consideration  of  and  for  the  purpose  of  scouring  aloan 
of  ^,240,  she  agreed  to  execute  and  deliver  to  them  a  good  and  sufficient  war- 
nnty  deed  of  both  parcels  of  land  above  mentioned;  and  the  agreement  pro- 
ceeds as  follows:  '*And  the  said  Howland,  Smith,  and  Tracy,  in  consideration 
of,  and  before  the  execution  and  delivery  of,  said  deed,  hereby  agreed  to  ad- 
Tance  the  said  sum  of  $8,240  [in  a  manner  specified]  to  the  said  Lucilia  Tracy. 
It  is  also  hereby  agreed  by  and  between  the  parties  hereto  that  the  said  deed 
Is  to  be  and  Is  a  security  for  said  loan  for  a  term  not  exceeding  one  year  from 
the  date  of  said  deed,  which  is  to  be  Iiereafter  executed ;  and  that,  upon  the 
lepi^nient  of  said  snm  of  98,240,  with  interest,  within  or  at  the  expiration  of 
said  one  year,  by  tlie  said  Lucilia  Tracy,  ber  heirs,  executors,  administrators, 
or  assigns,  the  said  Howland,  Smith,  and  Traey,  their  and  each  of  thdr  lieir^ 
executors,  administrators,  or  assigns,  are  to  reconvey  said  premises  so  conveyed 
to  said  liOcillA  Tracy,  her  heirs,  executors,  admlniatratora,  and  assigns,  free 
from  all  incumbrances  or  liens  thereon,  except  such  as  exist  and  are  liens  or 
incambrances  upon  said  premises  at  the  time  of  the  conveyance  thereof  as 
aforesaid  by  the  said  Lucilia  Tracy.   And  in  case  the  said  sum  of  $8,240  shall 
not  be  repaid  during  or  at  the  expiration  of  one  year  as  aforesaid,  then  it  ia 
understood  and  agreed  that  the  said  deed  so  as  aforesaid  to  be  executed  )sj  the 
said  liUclUa  Tracy  is  to  become  and  be  a  deed  absolute,  and  the  said  Howland, 
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Smith,  and  Trwj,  or  their  hdn  or  asBlgaa*  are  to  become  and  be  ^e  ownera 
thereof  in  fee-slmple  absolute."  Accordingly,  on  the  following  day  Miss 
Trac;  executed  and  delirered  to  the  other  pi^Uei  to  the  agreeuMot  deeds  of 
the  two  paroels  of  land,  containing  the  usual  oovenants  of  wamuty,  wfaich 
were  on  the  same  day  duly  recorded  in  tlie  clerk's  offlce  of  Monroe  eonnty.  In 
and  by  one  of  which  deeds  the  grantees,  as  part  consblention  of  the  convey- 
ance, assumed  the  paymentof  the  two  mort^ges  above  mentioned.  The  loan 
was  not  repaid,  and  in  December,  1872,  the  grantor  quit  and  surrmdered  pos- 
session of  the  premises  to  the  grantees,  who  remained  In  possession  tberaof, 
by  tenants  or  otliwwise,  until  the  1st  of  January,  1876.  when  they  sold  and 
conveyed  the  same  to  the  defendant  tiie  New  York  Baptist  Union,  for  minis- 
terial educa^n,  which  has  ever  since  been  io  possession  oC  the  premiaes, 
claiming  title  Uiereto.  The  agreement  of  July  5, 1871,  was  never  recorded, 
and  the  defendant  the  Baptist  Union,  etc.,  had  no  notice  ttiaceol  at  tlta  time 
of  its  purchase  of  the  property. 

It  is  conceded,  on  tlie  part  of  the  platntifl,  that  her  Judgment  agidnsi  the 
grantor  in  the  deeds  above  mentioned  Is  of  no  force  or  effect  for  the  purposes 
of  this  action,  unless  as  a  Judgment  in  rem  by  virtue  of  a  len  oi  tibe  attach- 
ment upon  the  property  in  question.  Code  (Mvil  Proc  §  707.  It  is  alao  in 
effe<^  conceded  that  mere  equitable  assets  or  Interests  in  fxopatjt  real  or  per- 
sonal, are  not  subject  to  the  levy  of  an  attachment;  but  the  contention  on 
the  part  ai  the  plaintiff  is  that  the  interest  of  the  defendant  in  that  jodgment 
in  the  property  against  which  the  attachment  was  directed  was  the  legal  title, 
and  not  an  equitable  intereet  merely ;  that  tlie  conveyances  to  the  d^nduita 
Howland.  Smith,  and  Tracy.  Interpreted  in  the  light  of  the  instmment  of  de- 
feasance executed  between  ttie  same  parties,  were  mortgages  merely,  and  did 
not  pass  tlie  legal  title  to  the  property,  but  that  the  legal  title,  notwithatand- 
Ing  such  deeds,  remained  in  the  grantor,  and  was  subject  to  the  levy  and  lien 
of  tbeattachment  issued  in  the  plaintiff's  action.  This  contention,  wetbink, 
cannot  be  sustained.  The  agreement  of  defeasance  which  preceded  the  execu- 
tion of  the  deeda,  while  it  provided  that  the  deeds  were  to  be  security  for  tlw 
loan,  also  prescribed  the  mode  and  condition  of  defeasance,  viz.,  hj  a  recon- 
veyance by  the  grantees  upon  payment  of  the  loan,  with  Intoxs^  within  one 
year.  The  deeds  were  to  be  and  were  absolute  In  form  and  absolute  in  offset* 
Bubject  only  to  the  right  of  the  grantor  to  have  a  recoup  eyance  upon  repay- 
ment of  the  loan  within  the  time  prescribed.  There  was  no  undwtaklog  or 
agreement  on  the  part  of  the 'grantor  to  repay  the  loan,  and  no  indebtedness 
was  created  by  tlie  agreement  which  could  have  been  collected  by  ttie  grantaes 
in  any  form  of  action.  The  option  to  repay  the  moneys  and  take  a  reconvey- 
ance of  the  property  was  a  privilege  of  ttie  grantor,  and  there  was  no  oorre* 
sponding  option  to  be  exercised  by  the  grantees;  they  could  not  lender  a  n- 
conveyance  of  the  property  and  demand  the  repayment  of  Uieir  money. 

We  do  not  propose  to  extend  the  discussion  to  any  Inquiry  as  to  what,  if 
any,  rights  or  remedy  the  grantor  possessed  uuder  tliis  agreement,  aftear  tfas 
expiration  of  the  time  within  which  she  might  demand  a  reconveyance; 
whether,  for  example,  she  might  after  that  time  have  maintained  ati  action  to 
declare  the  deeds  to  be  mortgages,  and  for  the  right  to  redeem.  It  serais  to  us 
very  clear  open  the  case  above  stated  that,  whatever  her  rights  or  her  remedy, 
they  were  of  an  equitable  character,  and  could  be  .established  only  by  a  resort 
to  equity,  and  that  until  they  were  so  established  she  had  no  legHl  title  or  in- 
terest in  or  to  the  property  conveyed  which  was  subject  to  the  levy  «■  lien  of 
an  attachment.  In  Thurber  v.  SlancU,  50  X.T.  80,  87,  it  was  held  that,  when* 
ever  debts  and  choses  in  action  are  so  situated  as  to  require  the  exercise  of  the 
equitable  powers  of  the  court  to  hring  them  within  the  reach  of  legal  prooesa, 
they  must  be  treated  as  equitable  assets  only,  and  are  not  subject  to  attach- 
ment. See,  also,  Anthony  v.  Wood,  96  N.  Y.  180.  And  in  this  respect  we 
suppose  there  is  no  distinction  between  real  and  personal  property  rights  and 
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interests;  that  where  the  Interest  of  the  debtor  In  either  class  of  property  can 
be  established  only  hy  resort  to  equity  it  is  to  be  treated,  in  respect  to  the  ap- 
plication of  I^al  process,  as  an  equitable  IntereRt  only,  and  (s  not  subject  to 
the  lien  of  an  attachment.  Upon  the  ground  so  far  discussed,  we  think  the 
complaint  In  this  action  was  properly  dismissed,  and  that  the  judgment  must 
be  nrtirmfil.  Judgment  appealed  from  affirmed*  with  costs.  AU  concur. 


"Rff-t.  e.  abxlls. 
{Supreme  Court,  General  Term,  Fourth  Deportmmt.  July  1, 1880.) 

1.  BuRDxiT  or  FxooT~F intwtn. 

Whers,  In  an  action  npoo  a  oontract  for  Iniildtng  a  hcniBe,  pl^ntUI  snowa  p«P> 
fonnanoo,  and  def  oDduit  Uiereupon  tMUflm  that  he  has  paid  tha  amount  av%  tha 
liurdea  of  proving  that  aomething  is  still  due  is  on  pTaintlg.  - 
FOWBBS  or  &BFBBBa— Amkhsmcht. 

A  referee  has  power  to  allow  amandment  of  pleadings. 
Appeal  from  Judgment  on  report  oi  referee. 

AotloB  by  Napoleon  Hall  against  W.  Irving  Abells.  Plaintiff  appeals. 
Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Mebwim,  JJ. 
Homer  Westorit  for  appellant.   Jay  S.  Kline,  for  respondent, 

Mabtin.  J.   We  are  of  the  opinion  that  the  referee  erred  in  flndfng  that 
there  was  due  from  the  plaintiff  to  the  defendant  the  sum  of  $87.60  on  the 
agreement  between  them  in  relation  to  the  house  known  as  "No.  1  Putnam 
street. "   The  proof  was  that  the  plaintiff  agreed  to  build  a  house  for  91,500; 
that  it  was  to  be  sold,  and  the  parties  were  to  divide  equally  any  amount  ex- 
ceeding that  sum,  which  should  be  realized  from  such  sale.   It  was  sold  for 
•1.800.   It  is  true,  the  plaintifF  received  •1,875.  but  975  was  for  building  a 
kitchen  costing  that  sum,  and  not  included  in  the  agreement.   The  defendant 
was  paid  on  this  agreement  9100;  thus  leaving  his  due  only  $50,  instead  of 
$87.50.  the  amount  awarded  by  the  referee.   It  Is  claimed  by  the  appellant 
that  the  referee  also  erred  in  holding  that  the  harden  was  upon  the  plaintiff 
to  show  that  something  was  due  him  under  the  contract  for  building  the  house 
on  East  Fayette  street.   The  appellant's  contention  is  that,  having  proved 
that  he  built  the  bouse,  for  which  he  was  to  receive  $800,  he  was  entitled  to 
recover  that  sam,  unless  the  defendant  proved  payment;  and  that  the  burden 
of  establishing  that  defense  was  upon  him.    That  payment  Is  an  affirmative 
defense,  and  the  person  averring  it  has  the  burden  of  establishing  It  by  protd, 
is  a  rule  that  most  be  regarded  as  well  settled.    When,  therefore,  the  plain- 
tiff bad  proved  his  claim,  the  burden  of  establishing  payment  was  upon  tha 
defendant.    We  think  this  burden  was  borne  by  him.   He  testified  that  the 
plalntifTs  claim  had  been  settled  ^nd  paid.   The  plaintiff  testiBed  that  be  did 
'not  know  whether  there  was  in  fact  anything  owing  him  on  that  contract  or 
Dot.    It  was  upon  this  state  of  the  evidence  thBt  the  referee  held  that  the  bur- 
den was  upon  the  plaintiff  to  show  that  there  was  something  owing  thereon; 
and,  as  he  failed,  he  could  recover  ncrtbing.   What  the  referee  in  fact  held 
was  that  the  burden  of  overcoming  the  proof  of  payment  given  by  the  defend- 
ant was  upon  the  plaintiff,  and,  not  having  sustained  it,  hecould  not  recover. 
We  And  no  error  in  this.    We  think  the  findings  of  the  referee  are  well  sua- 
Ifihied  by  the  evidence,  except  that  relating  to  the  amount  due  the  defendant 
under  the  contract  as  to  house  Ko.  1  Putnam  street,  which  we  have  already 
considered.   That  the  referee  had  power  to  allow  the  defendant  to  amend  his 
luiswer  we  have  no  doubt,  nor  do  we  think  there  was  any  abuse  of  his  discre- 
tion in  allowing  such  amendment.   We  have  examined  the  other  exceptions 
In  Uie  case,  but  have  found  none  that  seem  to  require  special  discussion,  or 
that  would  Justify  an  interference  with  the  Judgment.    We  think  the  judg- 
ment should  be  modified  by  deducting  theremun  the  sum  of  $37.50.  and  Ia- 
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terest  thereon  from  the  date  of  the  entry  tbereoft  and.  u  modided.  affirmed 
without  coBta  to  either  party.  Judgment  modifledi  and*  aa  modified*  affirmed 
vittaout  ooBta  to  either  party.  All  conour. 


BxriTcnT  v.  Iiusx. 
(aupreme  Court,  00Mral  Term,  Fourth  Department.         1,  UMl)  ■ 

1.  JUSTICKB  or  THX  PUOB— PLBADIKG — RBTIXTIH. 

Under  Code  CItU  Proo.  I  S940,  which  provides  that  pteadings  la  JnsUoeB*  ooBrt* 
■ball  be  snffloieut  if  they  enable  a  penoa  of  uonanoD  nnderataadiiig  to  know  wink 
is  intended,  a  oomplaiot  in  replevin  which  alleges  ownership  of.  and  right  of  pos- 
session to,  thft  property  in  plaintlfl,  and  that  defendant  wrongftuq^detabia  it  under 
an  ezecQtion  a^nat  a  third  person,  la  not  defeotlTB  baoanaa  of  its  falhu*  to  •Itagi 
that  the  taking  was  wHnigfn^  as  the  (aoli  annod  otaarljr  ahow  tUa  Id  baw  bean 
tbefaoL 

li  PuiADiKo— AKBHDirairt^Naw  Oimn  or  AonoM. 

Btod  if  a  wrongful  taking  should  have  bees  more  folly  aUagadttiHeimitt^coani 
on  appeal  from  the  JosUos.  ua  power  to  alknr  an  anwndiB— tlo  thafcefleet,  M  anch 
amendment  will  not  introdnca  a  new  cause  of  aotioo. 

Appeal  from  Onondaga  coanty  ooait. 

Beplevin  by  Nora  Button  agunat  William  Ltiak.  The  action  waa  mlginalfy 
oommenoed  in  jtntioe^B  oourt»  and  taken  by  appeal  to  the  county  court,  wfaeca 
plfUntiff'8  eotopl^nt  was  dismisaed  on  the  ground  that  It  did  not  8tat«  a  cwiaa 
•f  acUon.  Plaintiff  appeala. 

Argued  before  EUbdim,  P.  J.,  and  ilAxris  and  UEKWrn,  JJ. 

CAorbff     AyUu0,  for  appellant  J*  B,  Bhea,  tot  napondMiti 

Mabtxh.  J.  V«  think  the  appeal  in  tbla  oaae  abould  mnUl.  Tbm  ackiOB 
WW  replevin.  The  faota,  as  set  forth  In  the  pltUntlff'e  affidavit,  ware  treated 
aa  alleged  tn  Uie  oomplaint.  These  allegaticnis  were,  lo  nbstaaM,  Siat  plnift- 
tiff  owned,  and  was  entitled  to  the  posaesaiuk  of,  the  property  in  qoeatioat 
that  th«  defendut  wrongfully  detained  it;  and  ttiat  tho  allaged  aanse  <ME  deten- 
tion waa  that  defendant  levied  upon  and  took  it  away  nndw  an  ueeittliM 
againat  the  property  of  a  third  person.  The  court  below  held  that  Um  com- 
platnt  did  not  state  facts  sufficient  to  ooaatitute  a  oanse  of  aofeioa,  reAuad  to 
permit  the  plaintiff  to  amend,  and  dismissed  the  plaintifTs  complaint  wltk 
costs.  Thii  action  was  commenced  In  the  justlee^s  court.  A  plestdlng  in,  that 
court  is  not  required  to  be  in  any  particular  form,  but  it  must  be  so  expraaaed 
as  to  enable  a  person  of  oommon  understanding  to  know  what  is  intandad. 
Oxle  CiTil  Proo.  g  2M0.  Wethink  the  complaint  in  thisaotion  was  sufficient, 
under  the  liberal  rule  applicable  to  cases  in  that  court.  A  person  of  oomnxM 
understanding,  upon  reading  the  c(»nplaiDt,  would  know  that  it  was  int«ided 
by  the  plaintiff  to  aver  that  she  owned,  and  was  enti  tied  to  the  poeseesion  of,  the 
property,  and  that  the  defendant  wrongfully  took  Hnd  detained  it  nndw  aa 
execution  against  another  person.  This  was  all  that  waa  neoseaary.  The ' 
effect  of  these  aUwationa  was  to  charge  that  both  the  taking  and  detention 
were  wrongful.  While  the  complaint  did  not  in  terms  allege  that  the  taking 
of  the  property  was  wrongf  it  alleged  facts  which  olearly  showed  a  wrong' 
ful  taking.    We  think  it  was  sufiScient. 

But  If  it  were  to  be  held  that  a  wrongful  taking,  or  a  demand  and  refusal, 
should  have  been  more  fully  alleged,  then  we  think  the  court  erred  in  decid- 
ing it  had  no  power  to  allow  an  amendment  to  that  effect.  Practically,  the 
only  limitation  upon  tbe  power  of  the  court  to  allow  the  plaintiff  to  amend 
the  complaint  was  that  a  new  cause  of  action  oould  not  be  introduced.  This 
action  was  to  recover  a  chattel.  The  plaintiff  liad  alleged  ownership,  ri^ 
of  immediate  possession,  and  that  it  was  wrcmgfully  taken  and  detained  by 
defendant  under  an  execntioa  issued  against  tbe  property  of  another.  TSm 
plaintiff  simply  asked  to  allege  more  fully  that  tbe  taking  and  d^ntlon  were 
wrougf  uL   We  think  tbe  court  had  power  to  allow  the  amsndment  aaked  te. 
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This  coDoIaslon  wema  to  be  anstftlned  by  the  aathoritles.  Cramer  r.  Lov^gov, 
•41  Bod,  581;  Argergt-nger  t.  Lwot,  7  N.  T.  Snpp.  923;  J7atoft  t.  Bankf  78 
N.  Y.  487;  Reeder  t.  i8a^,  70  N.  Y.  180, 190;  Insurance  Co.  v.  iTisIfon,  78 
N.  Yi  187,  149;  Harris  v.  Tumbridge,  83  N.  Y.  98,  97;  Price  t.  Proton.  98 
T.  888;  Benson  v.  McNamee,  12  N.  Y.  St.  llep.  508;  Awry  v.  Jiailroad 
Co.,  106  N.  Y.  148,  12  H.  E.  Rep.  619;  iTocto  RaUroad  Co..  110  K.  Y. 
646,  17  K.  E.  Rep.  788.  In  the  case  last  cited,  it  is  said:  "It  is  a  fair  test, 
to  determiBe  whether  a  new  cause  of  action-  Is  alleged  in  the  amended  coni' 
plaint,  that  a  reoovery  had  upon  the  original  complaint  would  liave  been  a 
bar  to  any  recKiTery  nnder  the  amended  complaint.'*  If  we  apply  that  rnle  to 
the  proposed  amendment  in  this  ease,  it  would  seem  to  leave  no  doubt  as  to 
the  power  of  the  court  to  allow  the  amendment  souj^t.  It  is  manifest  that* 
If  the  plaintiff  had  recovered  a  Jadgment  In  the  oonnty  ooart  f or  the  poese»> 
■ion  of  the  property  in  qoestion.  the  Judgment  would  have  been  a  bar  to  any 
recovery  under  the  proposed  amended  complaint.  We  are  of  the  oplnioo  thai 
the  court  errrd  in  dismissing  the  plaintiff's  complaint,  and  that  for  such  erroc 
tlie  judgment  should  be  reversed.  Judgment  retvned  on  the  exceptions,  and- 
■  new  trial  ordered  in  the  Onondaga  eonnty  eourt,  with  ooett  to  tlia 
event.  All  concur. 


Jn  n  ScBUiTT. 

(Supreme  Court,  Gmeral  Term,  TMrd  Dspartmmt.  Jvtjr  7,  tflPO.) 

t.  Imnauioa— HuTTTAi.  Bsfutt  Asbocutiovb. 

iMwm  N.  7. 1889,  o.  520,  %  8,  provides,  with  reference  to  the  pnlbolnary  orgaabaf, 
tlon  of  fraternal  beiieflclai7  BOoietioB,  that  wheo,  am  our  otlier  tblnfrs,  a  sworn 
statement  hu  been  filed  that  at  toast  200  mtboiu  have  made  appUoatlon  la  writing 
for  uemberahlp  In  mob  an  aieodatlon,  the  superintendent  of  insnnuoe  shall  Issna 
a  Ucenie,  ete.  The  aoction  further  provides  that  when  the  license  has  been  filed, 
and  when  at  least  200  persons  have  subscribed  In  writing  to  be  benefloiary  mem- 
bers, eta,  snch  persons  shall  be  oonstitnted  a  body  politto  and  oorporata,  et& 
Baa,  that  it  was  neoessarv.  In  order  to  become  a  body  eorpoiate  nnder  the  law, 
not  only  for  the  presoribed  300  persons  to  make  application  for  membership  before 
the  issuance  of  the  preliminary  license,  but  they  must  subsorlbe  In  writing  to  be 
beneficiary  members  after  the  tssn&noe  of  the  license. 

Sl  Bun— KutDAHUs  TO  SirpBBiirrBKDBNT  ov  IssoiuJfca. 

The  act  provides  that  the  appUoatlon  for  membership  in  such  an  assoolation  shall 
be  made  in  good  faith,  and  that,  wlwa  the  superlntenaBnt  of  iusnranoB  shidl  have 
eartlfied  that  they  have  oompUed  with  the  provisions  of  the  act,  the  proposed  oorpo- 
rators  shall  be  ooostitnted  a  body  politic,  eto.  field  that,  the  superintendent  havug 
refused  to  issue  such  a  oertiflcate  on  the  ground  that  the  membersbip  of  the  pro- 
posed association  was  not  entered  into  in  good  faith,  mandamus  would  not  issna 
to  ouupel  him  to  Issae  soch  osrtifloate;  hu  dntlea  In  the  niemlass  balng  jndtdal 
1b  their  nature. 

S.  Oamm. 

On  applioatkm  tor  memdamus  to  oompel  the  Issoaooe  of  sooh  oertiflcate,  sUeg»- 
tloos  in  the  affidavits  of  the  superintendent  Uiat  the  provisions  of  the  said  act  have 
not  been  complied  with  will  be  taken  as  true,  where  the  relator  prooeeds  to  argiH 

ment  without  controverting  them. 

Appeal  from  special  term. 

lu  the  matter  of  the  application  of  August  W.  Schmitt  and  the  Order  of 
the  International  Fraternal  Alllanoe  for  a  peremptory  writ  of  mandamus  to 
compel  Robert  A.  Maxwell,  as  superintendent  of  insurance,  to  issue  a  final 
certiflcate  entitling  the  Order  of  the  International  Fraternal  Alliance  to  i»- 
come  a  body  politio  and  corp(nata.  From  an  order  denying  the  writ  Um 
applicants  appeal. 

Argued  belore  Learned,  P.  J.,  and  Lambon  and  Hathau,  JJ. 

James  C.  de  la  Marsp  tot  appellant*.  ChatUs  F.  Tabor,  Att?.  Gen.,  fo« 
mpondent. 
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Landoh,  J.   The  order  of  the  special  terni  should  be  affirmed — 

1.  Because  the  superintendent,  In  his  opposing  affidavits,  denies  that  the 
relator  lias  complied  with  the  provisions  of  section  3,  c.  520,  Laws  1B89,  and 
the  relator,  by  proceeding  to  argument  withoat  coatroTerting  the  opposing 
affidavit,  admits  its  aliegatlons.  People  •v.'Bupervdon,  78  N.  Y.  173;  People 
T.  Fairman,  12  Abb.  N.  C.  262;  P«ople  v.  CfxmvMlh  102  N.  Y.  477. 7  N.  E. 
Bep.  418.  The  relator  contends  that  the  denial  is  apparent,  rather  than  real, 
and  that  facts  stated  show  tliat  the  relator  has  complied  with  the  provisions 
of  the  section  cited.  Chapter  520,  Laws  1889,  is  entitled  "An  act  in  relation 
to  fraternal  beneBdary  societies,  orders,  or  associations. "  Section  1  provides 
that  any  number  of  persons,  not  less  than  nine,  may  associate  together  upon 
the  mutual  assessment  plan,  and  form  an  aasocli^ion  for  the  relief  of  its 
members,  as  therein  afterwards  prescribed,  and  not  otherwise.  Section  2 
provides  a  plan  for  preliminary  organization.  The  associates  shall  flle  in  the 
office  of  the  superintendent  of  the  insurance  department  a  declaration,  itigned 
and  acknowledged  by  each  of  them,  which  shall  express  their  intention  to 
form  the  association,  its  name,  method  of  business,  official  title  of  officers, 
etc  Section  3  provides  that,  with  the  filing  of  the  declaration,  there  shall 
be  filed  the  sworn  statement  of  three  of  the  corporators  that  at  least  200  per- 
sons eligible  to  membership  under  the  proposed  laws  of  said  association  have 
In  good  faith  made  application  in  writing  for  membership.  This  declaration 
and  sworn  statement  must  then  be  referred  to  the  attorney  general,  who,  if  he 
find  the  same  conformable  to  the  act,  shall  so  certi^;  and  then  the  super- 
intendent shall  record  the  declaration  and  certificate,  and  deUver  to  Uie  a88o> 
dation  a  certified  copy  of  all  of  the  papers,  and  also  a  license  to  carry  on  the 
work  of  the  society  as  proposed.  It  is  conceded  that  thus  far  the  provisions 
of  the  act  were  complied  with,  and  that  the  superintendent  of  the  insurance 
department  issued  the  license  to  the  society.  Seotlim  8  farther  provides: 
"Upon  such  oectified  copy  and  license  or  certlfleate  being  filed  in  the  office  of 
the  superintendent  of  insurance,  and  when  at  least  two  hundred  persons  have 
subscribed  in  writing  to  be  beneficiary  members  thei'dn,  Uie  total  beneficiary 
amount  to  be  not  less  than  four  hundred  thousand  dolbin,  and  have  paid  in 
one  full  assessment  in  cash,  amounting  to  at  least  one  per  oent.  thereof,  and 
the  supeilntendent  of  the  insarance  department  shall  have  certlfiedi  thrt  It 
has  complied  with  the  provisions  of  this  net,  and  la  authorized  to  transact 
business,  the  said  corporators,  and  those  that  may  hereafter  become  assodated 
with  them,  or  their  successors,  shall  be  constituted  a  body  politic  and  corpo- 
rate, "  etc.  It  will  be  seen  that,  in  orderto  obtain  the  prdimlnaty  license,  at 
least  200  persons  must  first  make  application  for  membership,  and  that  after 
the  preliminary  license  is  Issued  at  least  ^  persons  must  subscribe  in  writ- 
ing to  be  beneficiary  members  therein.  In  tin  flnt  Instanoe.  200  persons 
must  ai^ly  for  membership;  and,  when  the  license  "to  carry  on  the  work" 
is  issued,  they,  or  an  equal  number,  must  actually  become  membera.  The 
Issue  presented  by  the  superintendent  of  insurance  is  that,  after  he  issued  hit 
license,  the  applicants  for  membership  took  no  further  steps  to  become  mem- 
bers, but  relied  upon  thdr  previous  application  as  a  suffldent  comi^lanoe  irith 
the  act.  The  papas  presented  by  the  relator  confirm  this  position. 

2.  The  affidavit  of  the  superintendent  of  Insnranoe  further  shows  that  he 
esused  an  Investigation  to  be  made,  and  thereby  ascertiUned  thiU  the  persons 
who  are  all^;ed  to  have  made  application  for  m^bershlp  are  nearly  ell  mem- 
bers of  a  similar  association  in  the  state  of  Maryland,  and  tliiU  the  prooeed- 
ings  taken  in  this  state  were  with  tiie  view  to  transfer  the  membership  from 
the  Ifoi^and  assodation  to  the  Kew  Ymfc  assodation.  and  that  the  money 
paid  for  that  purpose  was  not  paid  by  the  membras  themselves,  bat  faj  Uie 
Maryland  association;  that  such  payment  has  the  appearance  at  a  loan;  and 
Uiot  the  transactions,  which  he  gives  at  oonslderable  length,  lead  him  to  eon- 
dude  Uwt  the  actual  membenhtp  has  not,  in  good  fiath.  been  entned  liUo, 
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nor  has  tbepajment  reqaired  been  mtde  in  good  faith;  and  hnuM  be  makee 
the  denlalB  aet  forth  In  bis  afBdavlt.  We  may  accept  tbeee  denlala  aa  hia 
flndinga  of  fact  In  discharging  the  re^nslbledutyofdetennlnlng  wheUier 
the  propoaed  aasociation  bad  in  all  respects  ooinplled  with  the  provistona  of 
the  act,  the  saperintendent  of  the  Inannmoe  de{Mrtment  has  a  Jadtclal  dnty 
to  perfonn.  Pwmfa  t.  Chapfn,  104  K.  T.  869, 11 K.  E.  Bep.  888;  T'aoplf  t. 
Bama,  lU  N.  T.  817. 80  K.  £.  Bep.  609,  and  81 K.  E.  Bap.  789;  PtepU  t. 
Common  CoumU,  78  Y.  88.  In  sncb  «  ease,  mandamut  will  not  lie.  Id. 
It  ia  pl^n  that  the  saperintendent  was  confronted  wiUi  a  grave  qaeation  c£ 
fket,  not  only  judicial  in  ita  naiure>  but  one  requiring  tbe  special  fticilities 
and  quailfioationa  wblch  that  officer  is  jneanmad  to  command  and  poaseaa. 
Unless  he  determined  it  in  fiavor  of  the  sodetr.  no  occaaion  far  tbe  minista- 
ilal  duty  of  iflsning  the  final  certificate  exista.   Order  afBrmed,  wilh  coats. 

Mathah,  J.,  conenra.   Zaaknsd,  P.  J.,  takea  no  part. 


Heatst  e.  HinMOM  Bnm  WATsa-Powiat  ft  Pafeb  Oo. 
(Supreme  Court,  Oeneral  Term,  Third  Department.  Jnlj  7, 1800.) 

L  Mamtur  AXJt  SnTAn^Rinu  or  KmruoTMmwt. 

PlalDtifl  wu  employed  hy  defendant  to  keep  In  motion  a  heavy  Iron  pipe  sos- 
pended  above  some  open  T&te  contalofng  hot  Uqnori.  Plaintiff  performed  tale 
woA  hj  pushing  against  the  pipe  with  a  pole,  and  waa  statiooad  noon  soma  ^paa 
laid  Qpon  the  top  of  tbe  vata,  and  along  their  side*.  HelcL  that  It  oonld  not  be 
aald,  as  a  matter  of  law,  that  pUotlff  assumed  the  risk  of  falling  Into  the  vats. 

Il  RA]f»-<k>HTBIBC[TOBT  NlOUOaNOB. 

Plaintiff  fell  Into  one  of  the  rata  through  Us  pole  slipping  off  the  pipe  aa  he  waa 
piMhlng  against  It.  He  had  been  given  Instruotions  trith  regard  to  the  perfbrm- 
anoe  ofhia  work;  hot  he  had  not  been  told  that  hia  pole,  the  end  of  wlilon  had  tia- 
oome  soft  and  spongy  through  use,  was  ansafe.  He  was  15  years  old,  and  without 
prevloaB  experienoe.  Held,  that  the  qnestlon  as  to  whether  dot endaat  should  have 
given  further  instruotlons  was  for  the  jury,  and  that  It  oonld  not  be  said,  as  a  mat- 
Mr  of  law,  that  plaintiff  waa  oontrih*dtorily  negligent  in  aalag  tha  pola. 

Appeal  from  circuit  court.  Saratoga  county. 

Action  by  John  Hearey  against  the  Hndaon  Blver  Water-Power  A  Paper 
Company.  The  action  waa  to  recover  for  injuries  Bustaioed  by  tbe  plain- 
Hff,  an  employe  of  defendant,  by  falling  into  a  vat  of  hot  liquor  while  he  waa 
engaged  in  hia  employment.  The  plaintiff  charges  that  the  defendant  neg* 
lected  to  assign  him  to  a  safe  place  of  labor,  and  to  furniah  him  with  proper 
appliancea,  and  that  he  sustained  bis  injuries  to  consequence  of  this  negle^ 
<tf  defendant.  On  the  Slat  day  of  Uaroh,  1885,  the  plaintiff,  then  15  years 
of  age,  was  engaged  in  defendant's  paper  pulp  manufactory.  Hia  duty  was 
to  guide,  by  pushing  with  a  wooden  pole,  which  be  held  in  bis  hands,  an 
Iron  pipe  eight  feet  long  and  seven  inches  in  diameter,  which,  moving  hor- 
izontally upon  a  joint  over  a  aeriea  of  vata,  discharged  bot  liquor  Into  them, 
ancceasively,  aa  tbe  plaintiff  pushed  it,  so  that  its  orifice  of  dlschurge  rested 
above  whichever  vat  he  needed  to  supply  with  the  liquor.  This  Iron  pipe, 
movable  horizontally  upon  Its  hinge,  waa  very  heavy.  It  w»s  about  two  feet 
above  tbe  level  of  tbe  top  of  the  vata.  Its  dtsoharglng  end  curved  down- 
wards. Tbe  plaintiff  pushed  it  from  vat  to  vat  by  placing  tbe  end  of  hia 
wooden  pole  against  a  flat  flange  or  band  upon  the  end  of  the  pips,  resting 
that  end  of  the  pole  upon  a  hook  or  iron  loop  or  reet  which  waa  attached  to 
tbe  end  of  tiie  pipe,  and  then  pushing  upon  the  pole  with  the  whole  weight  of 
bia  body.  While  pushing  this  pipe,  be  had  to  stand  upon  other  iron  pipes 
which  lay  upon  tbe  top  of  the  vats,  nrar  one  side  of  them.  There  were  nine 
Tata,  standing  side  by  side,  in  tbe  pit-room.  Tbecenter  vat  received  tbe  liquor 
from  the  pipes  which  lay  upon  tbe  top  of  the  adjacent  vats.  From  the  center 
Tat  tbe  liquor  waa  diatributed  through  two  pipes— one  on  the  right,  and  tbe 
oUier  OB  the  left— feo  the  vats  upon  eltbv  side.  Thue  were  fbor  Tata  « 
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cMb  rids  of  tb»  oontor  vaU.  Thew  tcU  were  eeeh  twelve  feet  by  efgbt,  and 
wbL  feet  deep.  Hie  movabto  pipe  in  queetioa  was  the  twrninsl  part  of  tlM 
pipe  lending  from  the  eentral  vmt.  The  vats  were  uncovered ,  except  by  the 
pipes  leading  to  the  central  ywL  While  the  plaintiff  waa  standing  apon  these 
pipes,  pushing  the  movable  pipe,  hia  pole  slipped  from  the  flange,  or  end  ot 
the  mov^le  pipe,  causing  Iiim  to  lose  hie  balance,  and  fall  forward  into  the 
vat  over  which  he  stood.  He  waa  soon  extricated,  bat  eustained  aoioua  In- 
jury. The  end  of  the  pole  placed  against  the  movable  pipe  bad  become  soft 
or  spongy  by  use  and  saturated  in  the  liquors.  Upon  the  trial,  its  slipping 
was  attributed  to  that  eanse.  While  it  does  not  clearly  appear  from  the  evi- 
dence, it  la  probable  that  the  end  of  the  pole  rested  in  the  inm  back,  or  lot^ 
and  for  some  reason  the  force  «nployed  in  poshing  Uie  pole  raised  it  upward 
oat  tti  its  rest,  and  thus  it  dipped.  The  top  of  the  vata  was  abont  a  foot 
above  the  floor.  The  plalntlflT  bad  been  engaged  in  this  employmezKt  six 
weeks.  He  had  had  no  pievioaa  experience.  He  was  doing  bis  work  aa  he 
bad  been  instructed  by  the  foreman  to  do  it.  Before  the  ^ointiff  waa  on- 
ployed,  a  ropt  had  been  used  to  pull  the  movable  pipe  fnnn  vat  to  vat.  Why 
this  method  wee  abandoned*  doea  not  appear.  The  vata  had  also  bem  mora 
effectually  eovered.  The  trial  court  granted  a  nonsuit  because  the  plainUfl 
assumed  the  known  «:  apparent  rislcs  of  the  bnalnea*  and  he  most  have 
known  better  than  any  one  else  that  the  end  of  bla  stick  had  become  soft  and 
spongy*  and  thereCwe  be  knew  better  tfam  any  one  else  that  it  waa  l«aa  fit 
ftor  wee.  Plaintiff  iqipeala. 

Araued  before  Le^uced.  P.  J.,  and  Lamdok.  and  ICatsav,  JJ. 

T,  F.  BamUton,  for  appellant.  £.  A  Ptte.  for  respondent. 

Lakdon,  J.   The  plaintiff  asanmed  all  tke  riain  incident  to  his  en^iay^ 

mont,  except  those  whbA  the  reaaonaUe  care  of  the  defendant  eonld,  maA 
Uierefore  should*  have  protected  him  against.  Qraat  that  the  pole  was  in 
good  coaditlonv  and  that  the  plaintifTs  Itatttlity  to  loae  his  balanee,  oc  allp 
and  fall,  waa  aa  common  to  any  other  place  as  to  tUa;  aad  thoa  far  the  plain- 
tiff assumed  the  risk.  That  he  atatwld  slip  and  telLwaa.  indqiendeatly  of  the 
place  into  wbioh  he  should  fall,  too  ordinary  and  common  an  experience  with 
snoh  a  youth  to  be  a  matter  ^  concern  to  hia  nuatei  or  himself.  But  if, 
when  he  should  fall,  he  must  inevitably  fall  into  a  deep  vst  containing  aeald- 
ing  liquor,  then  the  situation  is  different.  If,  by  reasonable  care,  tba  iius> 
tw  oould  protect  him  from  falling  into  the  viU,  as  by  guard-rails  or  coveia.  or 
other  iqipliancee  not  materially  obatnutive  to  the  busIneBS,  then  the  omisaion 
of  some  such  protection  would  be  the  fault  of  tlie  master.  The  plaintiff  did 
not  assume  the  rirts  which  bis  master  should  have  protected  blm  from,  ud- 
icas  be  can  be  properly  charged  with  negll^snce  in  accepting  the  plaoe  of 
labor  which  his  master  aesigiied  him.  I£  the  defmdant  should  claim  that 
the  plHintia  was  negligent  in  the  respect  last  atated,  all  he  could  ask,  upon 
the  evidence,  would  be  to  have  the  jury  pass  upon  Ute  question.  We  tbiuk. 
under  the  circnmstancee  presented,  that  it  was  a  question  of  fact  whether 
the  plaintiff's  risk  of  falling  into  Vba  vat,  in  ease  ne  should  fiUl  at  all,  waa 
not  one  for  which  the  defendant  was  reaponaibiei  and  therefore.  If  the  non* 
ault  was  granted  because  it  was  clear,  aa  a  matter  of  law,  that  the  plaintiff 
assamed  it.  it  was  error. 

The  learned  trial  Judge.  In  effect,  held  that,  beeaiise  the  plaintiff  knew 
that  the  «id  of  liie  pule  tiad  become  soft  and  spongy,  he  therefore  knew  that 
It  had  become  unfit  for  use,  and  his  further  use  ch  it  was  negtigence  which 
oontributed  to  bis  injury.  This  proposition  assumes  that  the  facts  admit  of 
but  one  inference,  and  that  against  the  plaintiff.  We  think  that  fair  man 
might,  with  entire  fairness,  make  a  different  Inference.  The  teetimony 
tends  to  show  that  the  plaintiff  faithfully  followed  his  instructions.  He  was 
16  years  old,  without  previous  exjieBieBoe;  was  given  bis  place  of  labor,  this 
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poto,  and  cortala  iMtiucttoiu  as  to  Us  we.  Hs  knew,  of  eoune*  ttaat  tlw 
•nd  of  the  ptde  was  becoming  soft  and  spongy.  Bat  be  migbt  or  might  not 
aaspeet  that  It  was  becoming  nnsafe.  We  have  no  right  bo  assume  that  he 
knew.  No  one  had  told  hUn,  and  bis  experience  had  not  Instracted  him. 
"Why  should  ho  expect  tt  to  slip*  or  fear  It?  The  Jury  woaUt  not  exact  frmn 
this  lad  any  more  thonghfe  or  care  than  he  was  able  to  give*  nor  any  more 
knowledge  than  he  had.  We  ttiink  it  was  for  the  jury,  and  not  for  theoenrt* 
to  determinB  whether  the  plaintlS  was  negligent  in  Ibis  respect. 

If  the  jury  should  conclude  that  the  plaintifE  ought  to  have  been  Instructed 
with  respect  to  the  proper  treatment  of  his  pole  in  case  the  end  became  soft, 
H  would  follow  tliat  the  failure  to  iostruet  tiim  was  an  omission  of  duty  on 
the  part  of  tbe  defendant.  A  servant  may  ordinarily  be  expected  to  know 
when  his  tools  need  repair.  But.  In  the  absence  of  experience  and  instrue- 
tion,  a  lad  cannot  be  expected  to  know  intuitively,  <»-  aa  folly  as  bis  ex- 
perience master;  and  It  is  reasonable  tbat  he  should  be  warned  against  such 
deterioration  of  them  as  endangers  bis  safety,  especially  when  it  Is  of  sucb  a 
nature  as  reqolree  instructkm  to  amst  bis  attention  or  excite  bis  sp|»ehea- 
sion.  Every  ease  must  be  governed  by  its  own  dreumstaaoes.  In  this  ease 
the  qnestimi  whether  tbe  defendant  ought  to  have  given  tbe  plaintiff  further 
iastnictiona  seons  to  be  involved,  and  te  bear  directly  upwa  the  quertlon  of 
the  iteinttlTs  negligence,  and  also  upon  theqaesUott  of  the  defendant's  ne^t- 
gmce.  It  is  aqnestton  for  the  jury.  JudgmMrtiweruAi  new  trial  graated;- 
eosto  to  abide  the  enat. 

liaaaaiHDt  P.  J.,  and  KaihaiIi  eDneii& 


FaoFur  OB  nH  Baxxov  «.  WxRbiti^  Oovaty  Jn^ga. 

{Supreme  Court,  Oeneral  Term,  lliMl  Iteparpmmt.  July  7, 18Mk) 

t.  MsaDAMDs—SounaB's  BieBT  to  Ovrios. 

Under  1  Rev.  St  Vt.  Y.  (Sth  Bd.)  p.  4fl?,  f  f.  wttfeb  piwlte  ttat  huaomVtf  die- 
eharved  tTnton  soldlerft  and  BaUoft  riball  b»  praferraa  for  appolntmeiit  im  evevr 
pobmdBtmrttmnk,BDaha8gldteFlsneteaUtl«dt»a  wrlt(tffnaiidaimM  toooBiMd 
ajadge  te^poiat  him  to  tbe  office  ot  crier  of  tbe  oeort,  to  wbldi.  In  spite  of  his 
iVpUoatloiL  a  dviUsnwas  apnolnted»eTen  though  he  be  qvailfled  forthe  plaoe^aad 
was  the  onlr  soldlei  who  applied. 

±  Saicb— Pown  R>  Apnnnf. 

Tbe  jndffs  bad  powev,  in  bis  discretion,  to  ivpolafe  from  the  whole  bo&j  of  olee^ 
on,  ana,  bavlng  exexoiaed  tbat  power  and  disoretion,  Um  duty  was  verformed ;  and, 
ainee  moiidamut  lies  only  to  oompel  aotion  by  Inferior  oflloars  aad^tmnmals,  there 
was  nothing  upon  whloh  the  writ  ooold  take  effeot 

i  SAin— P^TIM. 

The  person  appointed,  betag  In  pesBSSBlou  of  tlie  offlse,  ooold  not  be  oasted  with- 
out a  hearing;  and  that  be  waa  not  a  psjrty  to  the  proooadlng  waa  fatal  to  thea^ 
pUcation. 

Appeal  from  dronit  oourt,  Montgomery  counfy. 

Application  by  Gyrns  N.  Ballou  for  a  writ  of  mandamu*  to  John  D.  Wen- 
dell, county  judge  of  Montgomery  county.  Relator  appeals  from  an  order  re^ 
fusing  to  submit  to  tbe  jury  any  of  the  issues  of  fact  joined  by  the  alterna- 
tive writ,  and  from  an  order  dismissing  the  proceeding  with  coats.  The  re* 
lator,  an  honorably  discliarged  soldier  of  the  Union  army,  and  otherwise 
eligible  to  appcAntmeat,  In  January,  1889,  applied  to  the  defendant,  asoounty 
jodge  of  Mon^meryeoanty,  to  be  appointed  erier  of  the  courts  of  reoord  for 
said  ooont^.  The  jadge  appointed  one  Folmsbee.  a  dvilian,  to  the  office, 
wbenopon  the  relator  obtained  a  writ  of  alternative  mandamu*.  Tbe  de- 
fendant made  return  to  the  writ,  denying  capacity  of  the  relator  to  dis- 
ebarge  the  duties  of  theoflOoe,  and  alleging  tbat  Folmebeehad  the  better  quali- 
AeatieaB,  and  therefore  ttie  defendant  appcnnted  him,  and  taking  Issue  upon 
etbei  allagationB  of  the  writ*  Theia  Ihhms  were  broagfat  to  trial  before  tlie 
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ctoult  eouit  and  a  Jury.  At  the  doae  of  the  tesUmony,  upon  motion  of  the 
defendut,  the  eonrt  dismissed  ttw  proceedings  wltii  costs,  refusing  to  sub- 
mit the  case  to  the  Jury.  From  the  order  redtlng  this  disposition  of  the 
case  the  relator  appeals.  1  Ber.  6t.  N.  Y.  (8th  Bd.)  p.  407,  §g  1, 2,  ate  as  fol- 
lows: "Section  1.  In  everj  pabUc  deputment,  and  upon  all  public  works,  of 
tile  state  of  New  York,  and  of  the  ettiesi  towns,  and  TUlages  tliereof,  and  also 
in  non-oompetltlTe  ezaminatltHis  under  the  dvil  senrice  laws,  rnles,  or  regu- 
lations the  same,  wbovver  they  applj,  honorabljdischa^^  Union  soldiers 
and  sailors  shall  be  preferred  for  appointment  and  employment.  Age,  loss  of 
limb,  or  other  physical  Impairment  which  does  not  in  fact  Incapacitate,  shall 
not  be  deemed  to  disquality  them,  provided  they  possess  the  business  c^Huri^ 
neoessary  to  discharge  the  duties  of  the  position  InTolved.  See.  2.  All  offi- 
cials n  other  persons  having  power  of  appdntment  to.  or  employment  In, 
thepnblio  servioe,  as  set  forth  in  the  flrst  section  of  this  act,  are  charged  with 
a  ftuthfol  oomplfanoe  with  Its  terms,  both  In  letter  and  spirit;  and  a  fhlluie 
therein  shall  be  a  misdemeanor." 

Argued  before  Lkabhsd,  F.  J.,  and  Mathak  and  Lahsok.  JJ. 

8aj/lM,  BmH  ift  <8ayl«ff.  for  appellant   W.  B,  Ihiinlapt  for  re^Kmdent. 

Lasdon.  J.  Since  the  trial  court  refused  to  submit  the  ease  to  the  Jaiy. 
and  dismissed  the  proceeding,  we  may  assume  upon  this  appeal  that  every 
controverted  question <tf  fact  might  have  been  found  in  the  rdator's  favor  by 
the  jury,  if  the  case  had  been  submitted  to  them.  The  case,  then,  is,  that 
there  was  a  vacan<7^  In  the  oflBce  of  erler  of  the  courts  of  record  for  Mont- 
gomery county;  that  the  rehitor  was  an  elector  of  the  oounty,  and  an  boncs^ 
ably  discharged  soldier  of  the  Union  army,  and  was  the  only  soldier  who  was 
an  applicant  for  the  office,  and  that  he  possessed  qualificatioos  sufficient  to 
perform  the  duties  of  the  office;  that  one  Folmsbee  was  also  an  applicant  for 
the  office,  and  that  the  county  judge,  after  a  consideration  of  the  matter,  ap- 
pointed Folmsbee  Instead  of  the  relator;  that  thecounty  judge,  in  making  the 
appointment,  considered  that  Folmsbee  would  make  the  better  officer.  The 
question,  then,  is,  would  the  relator,  assuming  these  facts  to  be  found  in  his 
fiivor,  be  entitled  to  a  writ  of  peremptory  mandamtu  requiring  the  county 
judge  to  appoint  him?  We  think  not-  The  statute  does  not  ^ve  him  the 
office,  nor  command  that  he,  alone  of  all  the  honorably  discharged  Union 
■oldiers,  shall  be  appointed.  It  says  that  such  soldiers  shall  be  preferred, 
other  necessary  qualifications  exisUng.  It  points  out  no  method  by  whiidi 
one  soldier  ahidl  have  a  preference  to  the  appointment  ovw  all  other  a^ddiers. 
It  simply  prefers  soldiers  to  civilians.  Even  if  the  appointment  of  Folmsbee 
should  be  vacated,  and  the  county  judge  were  peremptorily  commanded  to 
app<dnt  a  soldier,  he  would  have  the  whole  body  of  ellglUe  soldiera  from 
whom  to  select.  It  follows  that  the  relator  baa  no  dear  le^  right  to  the 
appointment,  to  the  exclusion  of  all  other  soldiers,  and  hence  lacka  the  dear 
right  essential  to  a  mandamut. 

Again,  mandamus  issues  to  compel  inferior  tribunals  and  officers  to  act. 
Assuming  that  It  was  the  duty  of  the  county  judge  to  appoint  a  crier,  he 
could  make  that  appointment  from  the  whole  body  of  eligible  electors.  AU 
that  mandamus  could  do  would  be  to  compel  him  to  act.  and  make  the  ap- 
pointment. In  BO  far  aa  be  had  discretion  in  exercising  the  right  of  selection. 
mandamus  could  in  no  wise  control  that  discretion.  The  county  judge  liad 
the  duty  to  select,  the  power  and  duty  to  appoint.  He  has  discharged  that 
duty,  and  has  no  further  duty  now  to  perform.  Whatever  may  have  been 
his  obligation  to  give  the  soldiers  a  preferenoe.  bis  power  to  dlacharae  that 
obligation  ended  when  he  made  the  appointment.  Peopls  v.  Truatem,  7  H.  T. 
Supp.  125;  Peopls  v.  ViUage  <tf  LittU  FalU,  8  N.  Y.  Supp.  512.  960;  Peo- 
j»I«v. harden.  Id. 960;  P«>ptev.dummetv,9N.  Y.  Supp. 700.  Therelator'a 
grieranee  is  not  that  the  county  judge  refused  to  aot,  out  that  he  arted  !& 
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his  action,  and  appointed  a  civilian  inalead  of  a  soldier.  Whether  there  Is 
any  method  to  review  bis  decision  and  action,  we  ate  not  oalled  upon  to  de- 
cide.  It  it  enoagh  now  to  ai^  that  mandamus  ia  not  an  appropriate  method 
to  review  it. 

Besides,  Polmsbee  was  appointed  to  the  office,  and  presnmabljli  in  posses- 
sion of  It.  He  is  not  a  party  to  this  proceeding*  and  cannot  be  turned  out 
withont  his  day  in  ooart.  In  the  pr<^r  action.  The  relator  cannot  be  in- 
dncted  Into  offloe  onless  avacant^can  be  legmllj  made  for  bim  to  fill.  Itean* 
not  be  made  in  this  proceeding. 

The  learned  counsel  for  the  relator  cites  In  rs  Wortman,  2  27.  T.  Snpp. 
824.  as  an  authority  for  mandamu*.  Mandamtis  was  refused  In  that  case. 
In  kttUivan  t.  Qilroy,  8  N.  Y.  Supp.  401.  the  soldier  had  proeured  his  prefer^ 
ment  to  employment,  and  then  was  arbitrarily  deprived  of  it.  Mandamus 
was  issued  to  compel  his  restoration  to  his  rightful  plaoe.  T)ie  difference  bo- 
tween  depriving  a  person  of  what  is  already  rightfully  his  own,  and  compel- 
ling the  bestowment  upon  him  of  what  he  never  had,  is  suggested  in  the  case, 
and  is  very  plain.   That  diff«renc»  exists  between  that  case  and  this. 

It  is  manifestly  difficult  to  enforce.  In  cases  like  the  one  b^ore  us.  the  com- 
pulsory preference  which  the  act  seems  to  prescribe.  Practically,  the  act  em- 
bodies an  inconsistenqy  in  principle.  It  seeks  to  give  a  preference  to  one  class 
of  oitizens,  as  a  class,  wltbout  Impairing  that  equality  of  civil  rights  which 
the  soldier  etruggled  to  establish,  and  also  without  changing  the  wise  maxims 
of  government  by  which*  justice  is  administered.  We  cannot  put  the  relator 
In  without  turning  Folmsbeeont,  and,  so  far  as  we  know,  Folmsbee  has  a 
right  to  stay  in.  We  cannot  pat  the  relator  in  without  changing  the  rules 
ffoveming  mandamus,  and  the  legislature  has  not  authorized  any  change. 
There  are  many  soldiers,  and  the  relator  is  only  one ;  and  tbe  act  does  not 
provide  for  merging  in  him  the  rights  of  every  other  soldier,  and  of  every 
otber  peraon.  eligible  to  appointment.  The  ordsr  and  judgmwt  tharsoa 
should  bs  afflrmwl,  with  sosts.  All  oooour. 


Fboplb  v.  Snaith  4t  41, 
(Atprenie  Court,  OmxmA  Term,  TMrd  Deportmsnt;  July  T,  UM) 
1,  Aaacmn  vs  Civil  Aonos— Corsfiiuot— AmDATrrs, 

Under  Code  Civil  Proo.  V.  Y.  }  667,  whicb  prescribes  that  la  oaaes  In  vrtiidh  ftr> 
raata  are  anthorixed  in  civil  actions  the  caute  of  action  most  be  mads  to  i^ear  tay 
aflldavit.  It  is  not  safDoieiit  that  tbe  aotasreohaxgednponlafonnationanabdtef: 
t      and  where  the  oaose  alleged  Is  ooDspiraoy  to  defraud  toe  stats  ths  affidavits  most 

state  facts  which  show  that  the  conspiracy  Is  provable. 
%.  Bakb. 

Where  the  cause  of  action  allMed  Is  oonspiraoy,  it  Is  not  saffl(dent  to  jostUr  an 
arrest  that  It  q>pean  ftwn  affldavfto  that  one  or  more  of  the  delsnda&ts  iM.  delMad 
Hie  state,  whw  It  Is  not  shown  to  be  provable  that  they  did  so  In  pursDaBOS  of  a 

ooDspinu^. 

Appeal  fmn  speotal  term,  Oneida  county. 

Action  Iqr  ths  people  of  tbe  state  of  New  YoA  against  John  Snaith,  Gbsriis 
B.  Andrsws,  sod  TlmoUiy  J.  Sullivan.  Defendants  sppsal  from  an  ordsr  de- 
nying a  motlim  to  vaoats  an  order  of  arrest. 

Argued  befors  Lsakhs*,  F.  J.,  and  Luidoh  and  liATHAMt  JJ. 

Jf.  ffole,  tor  appsUants.  John  W,  Hoyan,  Ssp.  Atty.  Oen..  for  the  Peo- 
ple. 

Lahdoin,  J.  We  think  this  order  must  be  levorssd  for  the  reason  that  it 
does  not  qipsar  by  the  affidavtts  presented  that  tbe  canse  of  action  ststed  In 
tiie  eomidsint  against  tbe  dsfsndant  actually  sziats.  Xhs  right  to  the  order 
(tf  nmst  In  Uiis  esse  depends  upon  ths  nature  the  aotitm.  and  the  Code  re- 
quins  that  It  most  ai^r  by  affidavit  tlwt  the  cause  of  action  idso  exists. 
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Section  557.  The  cause  of  action  must  not  onlj  be  stated,  but  fta  existeoet 
must  be  made  to  appear  by  aSidiivit.  The  arrest  of  the  defendant  in  a  dwU 
•otion  founded  npcn  an  allied  wroogtol  aot  W  a  proTlaional  and  eortnunli- 
naiy  remedy,  is  allowed  before  final  joagment,  and  therefore  before  it  can  be 
deflult^y  known  whether  Uw  plaintiff  oan  maintain  hit  ease.  The  provlafoa 
of  the  Code,  that  before  the  oider  can  be  granted  it  muot  appear  by  afldavtt 
that  su^  a  sulBclait  cause  of  action  exists  against  the  defendant,  to  the  o^ 
positive  SKfegoatd  of  hit  personal  liberty  which  the  law  aflonda  to  a  dafend- 
ant  against  whom  such  a  cause  of  aotton  is  stated.  In  this  «sasa  afflda-rtla  aas 
sulnnitted,  but  In  none  of  them  is  it  stated  thai  the  affiants  know  that  the 
snase  of  aotlon  actually  exists,  no*  do  the  statemants  mads  by  tha  asTeral  af- 
aants,  taken  together,  show  that  all  the  teots  oonstitutiiig  the  causa  of  aetioa 
are  known  among  them.  Zn  legal  sense,  a  cause  of  acUoa  exists  whMi  Oa 
facts  eonsUtutlng  it  are  proTable,  and.  telling  mors  exact  proof,  ttia  plai»- 
ttfl  can  make  out  his  ease  for  an  arrest  1^  showing  Uiat  the  prottf  of  the  aeo- 
Bssary  facte  Is  vtUiin  his  proonrsment.  Many  of  tha  material  fiwts  are  ben 
stated  upon  information  iod  boiled  Sueh  a  statenssnt  is  evidence  ef  tho  good 
faiUi  of  the  affiant,  bat  It  Is  worthlase  as  sTldenes  of  the  material  fkels  oonati- 
tnting  the  cause  of  action,  unless  the  affiant  atao  states  such  otiier  bets 
wlttiin  his  own  knowledge  as  tend  to  show  with  satl^kctoiy  osctainty  that 
the  mirterlal  facts  are  within  the  knowledge  of  ottos,  and  provaUe  by  them. 
In  the  latter  ease  It  is  ohTioDS  that  the  affldaiitB  ol  sueh  other  persons  aboall 
be  produced  if  it  is  rcastmably  praotlcabls  to  do  It;  for  when  tbejare  not  pro> 
duoed  there  Is  danger  ttwt  the  court  will  be  misled  byoveiabatementa  indoosi 
hf  the  seal  of  parties  and  eonnsel.  The  non-pndnofcion  of  the  affidsTita  aC 
peisons  whose  knowledge  of  the  facts  Is  relied  upon  should  be  satiaCacfcnily 
excused.  When  the  pislntlff  resorts  to  meUiods  mcmt  liable  to  mistaken  he 
should  take  the  more  care  to  guard  against  them.  It  is  beliered  that  tibess 
Tlews  are  suf^Knted  by  a  great  weight  of  anthmify,  and  are  as  liberal  to  tb» 
plalotifC  as  can  well  consist  with  a  proper  regard  lOr  the  right  at  pemmnl  lib- 
erty. Jfortfn  T.  ffroiff.  4  IT.  T.  Supp  337;  Thampton  t.  BmU  Id.  223; 
Crandall  r.  Bryant  15  How.  Fr.  48;  WhiOoek  Both,  6  How.  Pr.  143; 
i>«jriff'tAT.iSidnar,25How.Fr.419;  Boderlgaa  t. /ni tftution, 76 N.  T.  SlG, 
823;  BtnntU  t.  Sdtoard$t  27  Han,  352;  ffaUook  t.  Van  Camp,  8  V.  T. 
Supp.  588. 

Toe  cause  of  action  stated  in  the  complaint  Is  that  the  dafeodanta  ftnudn- 
lently  cons|dred  together  to  defraud  the  state  of  mon^  and  proper^  by  nwaas 
amonnting  to  a  ebeat.  (Pen.  Code.  8  168;)  and  that.  In  furtherance  of  muA 
conspire^,  and  In  pursuance  of  it.  tne  defendants  did  the  several  acta  sair 
forth  In  the  complaint,  whereby  they  did  cheat  and  defraud  the  state  of  lai^ 
sums  ot  money.  In  the  view  which  we  take  of  tlie  complalat,  and  which  is 
professedly  the  theory  of  the  pleader,  -the  consplnuT^  is  the  gravamten  of  the 
charge.  The  specifications  at  the  acta  done  are  speoiQcatlons  fn  support  of 
the  charge  of  the  conspiracy,  and,  although  manifestly  some  of  the  speeiQca> 
tions  might  have  been  so  pleaded  as  to  set  forth  separate  causes  of  aetians 
against  one  or  more  of  the  defendants,  yet,  so  far  as  the  order  of  arrat  is 
eoncemed,  we  cannot  r^^rd  ttiem  as  so  pleaded.  The  plaintiff,  tberefonw 
must  show,  wltbln  the  rules  already  stated,  that  the  cause  of  aoUonfor  a  con- 
spiracy, as  stated,  exists.— not  necessarily  In  every  pait  and  detidl  of  all  the 
cbaracs,  but  in  every  material  part  necessary  to  conatitnte  the  con^tiraey. 
and  fn  every  material  part  of  some  one  of  the  sufficient  spedfications  nnder 
such  charge  of  conspiracy.  The  complaint  obai|^  that  the  defendants  un- 
lawfully conspired  together  to  cheat  and  defraud  the  state  of  large  sunns  at 
money  substantially  In  this  wise:  (I)  To  proouretbe  passage  of  ebaptw  58^ 
Laws  1888,  being  an  act  for  the  removal  of  the  old  eelUng  of  ttie  assembly 
chamber  in  the  capltol,  and  its  replacement  by  a  new  one;  (2)  to  proeuratba 
oommisslon  authorised  by  the  said  act  to  make  oentiaets     sacb  ««tk  in  ta^ 
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bftlf  of  tbe  itMte.  to  award  the  oontroet  tlterefer  to  the  defendant  SnaUh.  aal 
enter  Into  a  contract  therefor  with  bim-in  such  friiudulently  deceptdra 
imperfect  twna  m  would  permit  him,  with  the  co-operation  of  the  defendant 
.AaArewa,  to  do  the  WMk  In  «wh  8ebODd*claM  form  and  atyle  as  wcmld  enable 
them  to  ti^  aa  large  proAte  under  it  as  they  BhooM  venture  to  take  the  risk 
of;  (8)  to  obtain  pay  ments  as  for  woric  properlj  done,  when  in  fact  not  done, 
and  In  exeeea  at  what  would  tw  due  if  property  done;  (4)  to  substlcute  dlC- 
CevBBt  and  Inferior  plans  and  epecifications  for  thoae  at^roved  by  the  com- 
missfon.  ao  as  to  make  it  appear  that  the  contract  embraced  tb%  eabstltuted 
plans  and  ^)eciacattoofl.  The  eomplaint  then  charges  the  acts  done  in  execu- 
tion of  the  eooBpiiM^,  with  tbe  net  result  of  defrauding  the  state  of 
563.09.  It  is  not  charged  in  the  complaint  that  the  consplra^to  pioeure  the 
passage  d  the  act  was  followed  by  any  overt  act  in  furtherance  of  its  par^ 
pose.  The  existence  of  such  a  conspiracy  not  shown  to  be  provable. 
apecting  tbe  tona^ney  to  procure  the  award  of  the  contract  to  Snaith»  ft  oa- 
donbtedly  Is  provable  that  he  was  the  lowest  Udder;  that  one  of  the  other 
competing  bids  was  made  at  faia  instance;  that  Uie  contract  was  awarded  ta 
kim ;  that  such  coDtrnct  was  baaed  upon  plans  which  had  been  prepared  by  an 
architect  employed  by  Andrews  in  his  capacity  aa  superintendent  of  public 
buildings,  assuming  to  act  under  the  authority  conferred  by  the  act  of  1889 
referred  to;  that  aueh  plans  and  spedfloatlons  were  approved  by  the  commia- 
■ion  acting  In  behalf  at  tbe  state;  that  the  said  contract  and  the  plans  and 
■pedfications,  except  tbe  drawings  acoompanying  them,  or  which  were  to  ao- 
oompany  them,  are  as  set  forth  in  tbe  oompl^t.  There  can  be  ao  doubt 
that  the  contract  was  sufficient  for  the  proper  performance  of  tbe  work  if  tbe 
^■tts  and  Bpedflcationa  were  |«operly  prepared.  The  act  of  1888,  8  1,  pro- 
vides that  the  committee  "shall  have  power  to  employ  an  architect  to  owka 
lilans  and  speeificaliona.  and  all  repHira  and  alterations  shall  be  made  in  ao- 
ocH-dance  with  such  pUns  and  specifications  after  the  same  shull  be  improved 
by  said  committee,  or  a  majority  of  them,  in  writing,  and  said  plans  and 
specifications,  when  so  approved,  shall  not  be  changed,  «cc^  upon  the  writ- 
ten oonaent  of  a  majmity  ct  eidd  oommltteft.  **  TIm  plaintiffs  must  repel  the 
preaumption  of  eufflcieu(7^  which  arises  from  the  <^clai  preparation  and  ap> 
provai  of  these  plana  and  speclQcations,  and  show  their  ability  to  prove,  not 
only  that  they  were  Insufflclent,  but  that  they  were  ao  made  or  left  In  pui> 
auanoe  of  the  fraudulent  conspiracy  of  the  defendants.  For  tlie  reasons 
stated  above  and  in  the  opinion  of  the  court  below,  we  reject  as  unreliable  all 
tbe  conjectures  and  inferences  drawn  by  the  atSaats  from  alleged  documents 
'and  te^mony,  no  part  <rf  which  the  plaintifb  have  deemed  it  important  to 
plaoa  upon  the  record.  Also  the  oonvwsationa  of  persons  who,  refusing  to 
Verify  their  statements,  have  been  excused  from  verifying  them. 

The  alttdavit  upon  whieh  the  plaintiffs  moat  mainly  rely  to  ahow  that  tbey 
can  prove  this  part  of  their  case  is  made  by  A.  Busaell.  Mr.  Baas^i  was  one 
of  the  committee  of  arcblteets  appointed  by  tba  sssembly  to  examine  the  as- 
sembly ceiling  and  make  report  uiereon.  Tliia  report  la  presented  with  Mr. 
Basse's  affl&vit.  Tbe  report  states  tbaA  tba  spedfioationa  are  general  in 
cbaracter;  tliat  they  are  not  adequate,  unkss  aeoDai|iaiilad  by  eomplete.  clear, 
and  carefully  prepared  drawii^;  Mat  37  dnwiogs  vera  flrst  aubmitted  to 
these  experts*  and  24  additkmal  drawings  later.  Upon  the  testimony  or  proob 
presented  to  the  oonUDittee  of  expatts.  tb^  report  that  only  9  of  the  61  draw- 
ings existed  prior  to  tbs  award  of  the  contract.  These  9,  tlw  oommittes  re- 
port, araao  vagneand  Incomplete  as  to  render  any  cMspetittve  hide  upon  them 
useless  as  estimate^  of  the  valos  of  the  woi&.  The  oommittoe  thereCsra  oe- 
pMasdonbtof  tbeftenaJldssoC  such  bida.  The  comalttsedo  not  ssifthat 
tb»  9  drawinga,  taken  in  omnection  with  tbe  spedfleatlons,  do  not  iodleafce 
tba  nature,  charaeter,  and  extent  of  tbe  work,  but  they  do  saj  they  do  nut  da 
wo  adequate^.   The  oommittee,  howevor*  do  find  them  suffleieiUly  apedtte 


Digitized  by  Google 


592 


Bsw  YQKK  EOFPuaaan,  vtd.  10. 


[Sap-Ct. 


and  clear  to  enable  tbem  to  report  Ave  sabstantlal  subsequent  departures  from 
tbem  in  the  subsequent  performance  of  the  work.  The  committeedo  not  re- 
port upon  the  effect  of  ^e  ^  other  drawings,  which  they  assume  were  made 
safaseqnently  to  the  award  of  the  ccmtraet.  Tb^  report  tiiat  24  of  tbem'  weia 
i^paraitlj  used  in  the  oonstmctitm  of  the  work,  and  they  maintain  a  sUenee 
as  to  tiM  othw  Vit  except  that  most  of  them  were  made  In  pencil*  without 
date*  unsigned*  and  without  titles.  A  Mr.  Bowe,  as  it  elaewbere  appeara, 
waa  the  cuiot  draughtsman  and  arehitect.  Hla  name  was  unknown  to  the 
eommittee  at  expert  architects  as  an  apart  name.   Mr.  Bussell  states  in  faia 
affidavit  that  "all  the  foots  stated  in  said  report  are  true."  This  languwn  is 
equiToeal  in  form,  but  we  do  not  think  any  equivocation  waa  intended.  What 
the  «qwrts  mean  to  express  is  tliatt  upon  the  conclusiona  of  facts  which  tbej 
inferred  to  be  true  fnnn  the  evldonoe  and  appearanoea  before  them,  the  speci- 
fleations  were,  in  their  (q)inlon,  at  the  time  the  award  was  made,  Inadeqoata 
to  indicate  as  folly  as  was  necessary  the  extent,  detalla,  and  quality  of  the 
noA  zeqaired.   Tbeir  opinion,  upim  eatabllslied  arehitectural  tmeta,  la  wltb- 
ooA  douU  entitled  to  confidence,  but  their  asanmption  that  tbe  facts  whicb 
tbey  assumed  as  the  basts  of  their  opinion  were  established  In  no  wise  tends 
to  establish  them.  Looking  into  the  other  affidavits  in  the  caae,  we  fiUl  Co 
find  that  of  the  61  drawings  in  the  case  only  9  were  In  existence  ai  the  time 
Hie  award  was  made.   But.  asanmlng  that  the  pkna  and  specifications  wen 
imperfect,  we  still  need  something  more  Uian  conjecture  to  showthat  tlw  im- 
partection  is  due  to  a  criminal  eonspinu^.  The  complaint  is  so  fkamed  aa  to 
suggest  the  idea  that  the  people  may  fiill  upon  this  part  of  their  case,  and.  If 
so,  that  they  may  cbarga  tlie  oonspiracj  as  l>^nning  after  tbe  award  and  ex- 
ecution of  tlie  contract,  and  aa  embracing  the  fraudulent  dcfnrtura  from  it  aa 
made,  and  the  substitution  of  inferior  and  less  expensive  work,  and  tbe  pro- 
curement  of  overpayment  for  that.  The  papers  presented  do  show  Uiat  the 
plaintlffi  will  be  able  to  prove  that  Snaltb  did  not  perform  tbe  oontnct  as 
made-,  and  In  many  respects  subsUtnted  an  Inferior  and  different  work  for 
that  which  be  bad  a^%ed  to  perform,  and  that  he  (Stained  payment  beyond 
whnt  was  bis  doe.  It  also  appears  that  the  defendant  Andrews  approved  tbe 
bills  upon  which  payments  were  made  to  Snaith.   This,  however,  doea  not 
show  that  a  conspiracy  between  Andrews  and  Snaith  Is  provable.  Facts 
most  be  presented  tending  to  show  that  Andrews'  approval  waa  otrilusive, 
and  in  pursuance  of  the  conspiracy.   The  fact  is  shown  that  Mrs.  Andrews 
has  acquired  some  property  wbicli  may  have  been  given  to  her  by  or  throueh 
Snaith,  but  such  gift  does  not  appear  to  be  provable.   That  Andrews  and 
Snaith  were  friendly  and  intimate  is  probably  provable.   If  tiiere  were  erl- 
dence  of  oollusion  and  confederaoy  such  evidence  would  tend  to  confirm  ft, 
but  it  does  not  of  itself  tend  to  show  It.   There  is  a  charge  that  Andrews  ob> 
tained  S7,500  for  alleged  expenses  of  the  commission  upon  his  promise  to  pro- 
duce the  vouchers,  which  promise  he  did  not  fulfil.   There  may  be  a  separate 
cause  of  action  against  Andrews  for  this  sum,  as  there  may  be  against  tinaitfa 
for  defrauding  the  state.   But,  as  before  remarked,  the  order  of  arrest  must 
fail  with  tbe  failure  to  show  that  the  charge  of  conspiracy  is  provable.  It 
cannot  be  sustained  by  showing  separate  causes  of  action  against  the  d^nd- 
ants  severally,  since,  in  such  case,  the  order  would  be  granted  for  one  pur- 
pose and  perverted  to  another, — to  the  subversion  of  the  right  of  personsl 
liberty.    We  do  not  mean  to  say  that  the  people  may  not  be  able  to  mafntaio 
the  cause  of  action  they  have  stated.   What  we  do  say  la,  they  do  not  now 
show  tb^  ability  to  prove  It  with  that  clearness  which  can  Jostdty  an  order 
depriving  the  defendants  of  their  liberty.   Undoubtedly  great  labor  muat  be 
performed  and  great  difflcnlties  surmounted  to  make  a  clear  presentation  oC 
ability  to  prove  such  a  case.   Possibly  this  fact,  and  the  gravity  of  (be  wroog 
charged,  and  the  indignation  it  would  naturally  excite,  may  have  induced  aome 
reliance  apon  a  judicial  presnmptlra  against  tlie  defendants.  Be  thto  as  it 
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maf .  w«  Biist  takt  ean  iMt  wa  trench  upon  the  mfegnaida  of  liberty  itsalf. 
Order  i«T«nedi  with  tlO  eoetB  and  dUburBementa,  and  nofeloD  grantadi  with 
•10  ooata.  All  eoneor. 


Fbotlb  «.  Uaxon. 
(SuprwM  Court.  Omurta  Trnn,  TMird  DapartnwRt  J11I7  T<  1800.) 

1.  In  mom— 'f—Dm  CMTTioy  or  OFRirra. 

Under  CMe  Grim.  Proa  N.  Y.  }  9T8,  wUoti  reqolxM  an  Indlotment  to  steta  both 
the  n»me  of  the  orime,  and  the  feot*  wberel^  It  wm  oomialtted,  a  tuhstantUl  vart 
anoe  between  the  orima  charged  and  the  faota  oharged  Ib  fatal  to  the  l&diotmaot. 

%  Bafb-Sbzvai.  IiraaBoooBra  with  Fbhalb  tnrDaa  Sixtisk  Tubs  ot  Aea. 

Fen.  Coda  N.  T.  I  MS,  deflnea  rape  '*ae  an  aot  of  sexual  tnteroooree  with  a  to- 
nale,  not  the  wife  of  the  perpetratw,  OMnmltted  against  her  will  or  without  her 
oonsent. "  It  then  ^orides  for  the  pnofshment  of  a  person  oommitttng  the  orime 
of  rape,  "  or  an  aot  of  sexaal  Intercourse  with  a  female  not  his  wife,  where  the  fe- 
male is  under  the  age  of  sixteen. "  Held,  that  an  indictment  oharging  defendant 
nfOk  having  oommitted  the  orime  of  rape,  describing  it  as  sexnal  interooarse  with 
a  female,  not  defendant's  wife,  under  the  age  of  10  years.  Is  fatally  defeotire,  asaa 
aasenUsl  element  of  rape  Is  sexnal  interoonrse  oommitted  "against  the  will,  or  wttfc- 
out  the  consent,  of  the  female. " 

A^Mftl  from  ootut  ot  Beoaiona.  Ulster  oouuty. 

Indletmant  of  Daniel  Maxon  tor  rape.   Ha  was  eonvleted  and  imtMiaa^ 

■nd  now  appeals. 

Argued  before  Lbabnbd,  P.  J.,  and  Landon  and  Mathah.  JJ. 

J>,  M,  Ih  Witt,  tat  appellant  iT.  Vanderlyn,  Dist.  Atty..  for  tha 
Paopla. 

X4AHDON,  J.  The  defendant  was  foand  gnllty  upon  an  Indictment  contain- 
ing two  connta.  In  eaob  oount  it  la  allegul  that  the  "grand  Jury  of»"  etc, 
"accuaa  Daniel  Mason,  late  of,"  etc..  **of  the  crime  of  rape.  oonuniUed  aa 
followa."  In  the  first  count  the  acts  charged  as  conatituting  the,  crime 
charge  a  rape  as  defined  In  section  278  of  the  Penal  Code,  naoiely,  "An  act 
of  sexual  Intercourse  with  a  female,  not  the  wife  of  the  perpetrator,  commit- 
ted against  her  will,  or  without  her  consent."  In  the  second  count  the  acts 
chained  as  oonstituling  the  crime  charge  an  act  of  sexual  Intercourse  with  a 
female,  not  the  wife  of  the  defendant,  under  the  age  of  16  years.  The  testi- 
mony given  did  not  tend  to  establish  the  acts  cbarged  In  the  first  count,  but 
did  tend  to  establish  the  acts  chained  in  the  second  count.  The  point  was 
distinctly  presented  upon  the  trial,  that  the  crime  charged  in  the  second 
oount  was  rape;  and  the  facts  charged  did  not  constitute  the  crime  of  rape, 
but  did  constitute  tlie  crime  of  tlie  act  of  sexual  intercourse  wlthafemale,  not 
tbe  wife  of  the  defendant,  under  the  age  of  16  years.  The  court  was  there- 
upon requested  to  hold  that  under  this  count  the  defendant  could  not  he  con- 
victed. Tbe  court  refused  so  to  hold.  We  think  tbe  request  was  a  proper 
one,  and  that  Its  refusal  waa  error.  Section  278  of  the  Penal  Code  defines 
*'  rape"  aa  follows:  "Rape  ia  an  act  of  aaxual  intercourse  with  a  female  not 
tliB  wife  of  the  perpetrator,  oommitted  against  her  will,  or  without  her  con- 
sent." Ko  other  definition  of  **rape"  is  given.  The  section  continues:  "A 
person  perpetrating  such  an  act,  [i.  e.,  rape.]  or  an  act  of  sexual  intercourse 
with  a  female  not  his  wife,  (I)  when  the  female  ia  under  the  age  of  sixteen 
years ;"  then  follow  several  other  couditions  not  material  here,  the  section 
concluding,  "is  punishable  by  imprisonment  for  not  lees  than  five,  nor  more 
tlutn  twenty,  years."  Since  the  statute  makes  it  an  easentlal  of  the  crime  of 
Tsqw  that  the  act  of  sexual  intercourse  must  be  committed  "against  the  will, 
or  without  the  consent,"  of  the  female,  any  other  criminal  sexual  Intercourse 
wliich  doee  not  embrace  that  essential  must  be  other  than  rape,  Thesection 
iia  question  makee  the  acts  of  criminal  aaxoal  intetcouraa  other  than  nme 
equally  puniahable  with  rape,  bni  it  doea  not  nuika  them  rape;  and  it  du- 
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tingulshes  them  from  rape,  not  only  by  th«  dtfFereneed  in  deflniUmi,  but  alio 
separating  them  from  each  other  bj  the  disjunctive  "or"  in  the  aentenoe, 
"A  person  perpetrating  such  an  act,  [i.  rape,]  or  an  act  of  aexoal  inter- 
course," etc.  The  defendant  was  therefore  accused  In  the  second  ooontoftbe 
indictment  of  rape,  and  was  charged  with  acts,  as  constituting  it,  which  did 
not  in  tact  constitute  it.  The  accusation  of  <Time  was  not  supported  by  > 
charge  of  acts  constituting  that  erim&  The  crime  charged  was  not  supported 
by  the  acts  proved.  The  defendant  was  found  guilty  of  rape  without  haying 
been  prored  guilty  of  rape.  He  may  have  been  proved  guilty  of  th«  "camil 
abuse  of  a  child. "  If  we  may  adopt  the  language  of  the  title  of  the  chapter  id 
which  section  278  of  the  Penal  Code  is  pliKed.  or  of  "an  act  of  sexual  intci- 
oourse  with  a  female,  not  his  wife,  under  the  age  of  sixteen  years, "  if  we 
use,  as  we  think  is  preferable,  the  language  of  the  section  itself;  but  fas  was 
not  accused  In  the  indictment  of  this  crime. 

Sec^on  276  of  the  Code  of  Criminal  Fruoedure  requires  that  the  Indictment 
shall  state  both  the  accusation  of  the  erime,  and  the  facts  whereby  it  wsbooid- 
mitted.  A  snhetantial  variance  between  the  crime  charged  and  tbe  facta 
•barged  is  fatal.  Peopls  t.  Dumar,  106  N.  T.  502,  IS  N.  £.  Rep.  325.  Tbe 
Judgment  of  conviction  and  sentenoe  must  be  reversed,  and  the  case  be 
ultted  to  the  sessions  d  the  ooan^  <tf  Ulster  fi»r  ituta  pMoaadinp  MSjy  be 
Iffopw.   All  concur. 


Ltnn  v.  Citt  or  Tbot. 

{Supreme  Court,  Omeral  Term,  TMrd  DepartmmU.  July  T,  UBOl) 

1.  UoinoiPAi.  CoBFosxTioiis— DsvsonvB  Sniun— PcBsoNja.  Isnnns. 

In  an  totlen  agalntt  a  dty  for  perBooal  Injuries,  evidence  that  plaintiff  teU  ta* 
tiole  In  the  sidewalk,  whioh  had  oaved  on  the  aide  of  a  yard  eight  feet  below  Ni 
tevelf  Is  •offloient  to  KG  to  the  Jury  on  theqnestloaeCdaieadaat'SBegUganeau 
%,  Bamb— EviDBnon. 

Tbe  quarterly  bill  of  the  olbr  hoapltal  agahut  the  dty,  showing  wbea  »)alB- 
tur  want  to  and  left  the  hospital  Is  the  mere  atatement  of  the  ho^ttal  aathontte, 
and  Is  not  evldenoe  agiUnst  plalutUE. 

Appeal  frtHD  circuit  oonrt,  Bentselaer  ooaaty. 

Action  by  Micliael  Lynn  against  the  dty  of  Tn^  tor  pereonal  i^Jories  ■a^ 
fared  from  a  fall  in  a  hole  in  tbe  sidewalk. 
Aj^ned  before  Loajoied,  F.  J.,  and  JLAzaxni,  J. 

R.  A.  Parmenter,  (or  ^qwllaiit.  iSmfM,  Wurman  A  09UMm,  (£«b<  flasOt, 
of  coanaeU)  tor  appellee. 

liEARirED,  F.  J.  This  is  an  appeal  from  a  Judgment  on  a  verdict,  and  frsn 
an  order  denying  a  new  trial.  The  action  was  to  recover  compensation  far 
Injuries  alleged  to  bare  been  suffered  by  plaintiff  by  his  fUllng  in  a  bole  in 
tbe  sidewalk  of  Xorth  First  Street  or  Kortb  First  street  all^.  Acoording  to 
the  map,  tbe  roadway  is  fourteen  feet  wide*  and  tbe  sidewalk  on  each  side 
three  feet.  This  might  be  propnly  called  an  alley.  One  of  the  witnesses  las* 
tlBes  that  the  sidewalk  Iwd  been  pand  with  bridE,  and  was  about  four  fM 
wide ;  and  there  was  no  fence  or  house  at  the  side  of  the  street  where  pliUntil 
fell,  but  a  yard  about  eight  ffeet  below  tbe  level  of  the  sidewalk;  that  tbe  waft 
had  fallen  away  about  twofeet,  leaving  only  a  space  of  about  two  feet  wM^ 
bricked,  from  the  curbstone.  Tfawe  is  evidence  on  the  part  of  the  detendaat 
tending  to  disprove  the  forcing  statonent  of  the  plaintiff's  witness.  We 
have  stated  enough  to  show  bow  i^afntUt  alleges  that  ttie  injury  was  eaoaed. 

The  defendant  urges  that  the  court  erred  in  excluding  the  qnarteriy  report 
and  Mil  of  the  Troy  Hospital  against  the  oit^  of  Troy  fw  board  and  eare  of 
patients,  in  whi<^  is  pltrintiiTs  name.  This  seems  to  have  been  offiand  to 
■how  whoa  the  plaintiff  went  to  aad  eame  from  the  hospitaL  tt  was  a  iMn 
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ftstement  by  tbe  hospital  aatborlttfls  to  the  defendant,  and  waa  not  bi  vaj 
way  binding  on  plaintiff. 

No  exceptions  were  taken  to  the  charge.  The  defendant  asked  the  court  to 
charge  that  if  the  jury  should  find  that  plaintifT,  when  he  fell,  waa  oubaide  of 
the  sidewalk,  he  could  not  recover,  and  the  court  so  charged.  The  oonrt  ap- 
pears to  have  charged  exactly  as  the  defendant  wished,  and  we  see  no  ground 
for  exception.  The  court  held  that  If  there  were  no  defects  In  the  sidewiUk, 
and  the  injury  resnlted  from  plaintiff's  being  outside  the  sidewalk*  be  ooald 
not  recover.   This  seems  to  be  quite  fair  to  the  defendant. 

The  defendant  insists  that  plaintiff  should  have  been  nonsuited.  We 
think  not.  There  was  a  question  proper  for  the  jury  as  to  the  condition  at 
the  sidewalk. — whether  the  sidewalk  itself  had  caved  away  into  the  adjacent 
yard,  or  whether  the  slope  into  the  yard  waa  entirely  outside  of  the  sidewalk, 
and  thus  la  a  part  wbleb  the  defendant  was  not  bound  to  keep  in  order.  It 
can  easily  be  seen  that  on  a  sidewalk  of  thnm  or  four  teat  wide  any  bote  or 
place  where  tiie  walk  had  fallen  away,  and  where  tfam  was  no  tenea  or  houaa 
at  the  iride,  and  where  a  yard  lay  eight  feet  bdow,  wonld  be  a  dangerous 
{dace,  and  that  the  dty  would  be  liable  If  It  liad  unreasfMiab^  neglected  to 
put  tba  ^aee  In  repair;  and  we  cannot  say  that  th&n  waa  no  aTidanc*  to  this 
•fleot.  Vodgmant  and  enter  affirmed,  with  costs.  All  cooonr. 


(Suprenw  Court,  Oeneral  Term,  Third  Department  July  T,  1890.) 

MAMimm  AXD  SxBVAitT— DarBCTiTB  Applii:ices— Fbrbomai.  Injubibs. 

In  an  aotion  fbr  wrongf nl  death,  it  appeared  that  deceased  waa  empliqred  In  de- 
tendanVs  fooadiy  to  handler  flU,  and  empty  the  ladlea  of  melted  Iron  operated  br  » 
crane.  The  chain  to  which  the  ladle  was  attaolMd  broke,  and  deceased  waa  strook  oy 
the  ladle.  It  waa  not  sbown  what  oanaed  the  ebaiu  to  break,  as  it  was  of  miffloient 
aixe,  andhad  not  been  In  use  toolons.  It  often  got  twisted  while  paMliur  over  Uie- 
dnun,  and  would  slip  from  the  prenons  coil  apon  which  it "  rode"  onto  xh»  drum, 
**aaaiKdng**dowa  an  inch  or  two.  Deoeased  was  aware  of  tha  teedeaqy  e(  the 
ehahi  to  twist,  f  eld,  that  a  nonsnit  was  properly  grantod. 

Appeal  fMm  cArcait  oonrt,  Rensselaer  eonnly. 

Action  by  Mary  Delaney,  as  admlnlstraMx  of  Daniel  D^aney,  against  Jo- 
naa  S.  Heartt.  Qeorge  W.  Sweet,  and  Fred  W.  Sweet,  fbr  the  wron^ul  death 
of  her  husband,  who  was  killed  in  defendants'  foundry.  Plaintiff  appeals 
froni  nonsuit. 

Argued  before  Lbasned.  P.  J.,  and  XiAnton,  J. 

Mohertaon  A  IfAltmon,  (J€me$  Jf.  Whitman,  of  oounsd,)  for  q>peDant. 
WarrMt  Patttnon  <ft  OambeU,  (CAarZM  3.  Patterson,  <tf  oonnsd,)  tot  r»> 
spondents. 

Lkabxid,  F.  J,  This  la  an  appeal  from  a  judgment  on  a  nonsnit  at  elr- 
enlt.  The  plaintiff  auea  to  leoorer  tat  the  death  of  her  huaband.  Daniel  D^ 
loney,  alleged  to  have  been  canaed  the  n^l^nee  ot  defendants.  In  whose 
empioynwnt  be  was  at  bis  death.  Defendants  are  manufacturers,  and  part 
of  their  business  Is  the  mannfiwture  of  cast-iron  cap>wheel8.  In  tb^fonndry 
are  revolving  cranes,  consisting  of  an  upright  shaft,  and  a  hwizontal  arm  at 
the  top.  The  upright  revolves.  Near  its  bottom  Is  a  windlass,  around  the 
drum  Ot  which  an  iron  chain  is  wound  by  the  turning  of  the  crank  of  the 
windlass.  The  chain  passes  from  the  drom  along  upward  to  tiie  end  of  the 
horizontid  arm.  and  so  down,  ending  in  a  hook.  Hbat  hook  auj^torts  a  large 
ladle  or  kettle,  which  receives  the  melted  iron.  By  means  of  the  windlass, 
ttiis  ladle  is  lowered  into  a  pit.  about  10  inches  deep,  near  the  furnace,  and 
the  melted  Iron  is  allowed  to  run  into  it.  Then  it  is  swung  by  means  of  the 
crmnab  and  the  Iron  la  poured  into  smaller  ladles,  from  which  it  la  emptied 
into  the  moulds.  This  ladle  has  a  pioJeeUng  handle  on  eaeb  aide,  and  eaeh 
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<d  these  bandies  fs  at  the  end  divided  into  two^  so  Uiat  ttie  workman,  stand* 
ing  between,  takes  one  In  eacb  of  his  hands.  In  this  way,  two  woAmea 
move  the  saspended  ladle  to  the  place  when  the  iroa  is  needed,  and,  bj  tip- 
ping it,  pour  the  iron  out.  It  is  the  business  of  workmen,  of  whom  deceased 
was  one.  to  handle,  dU,  move,  and  empty  the  iadles.  On  the  day  ot  tiie  ao> 
eident,  the  wwkmen  had  commenced  to  poor  oft.  The  large  ladle  had  been 
filled  with  melted  Iron,  and  had  been  hoisted  so  as  to  be  about  three  test  from 
the  pit,  and  about  fifteen  inches  from  the  groond.  The  chain  broke.  The 
ladle  came  down.  One  end,  as  described,  of  the  ladle  (that  is,  apparently,  the 
projecting  handle)  was  turned  down  upon  the  deceased,  and  held  him  (town; 
and  the  melted  iron  flowed  over  him.  He  died  in  a  few  days  from  the  effects 
of  the  burning.  The  deceased,  had  nothing  to  do  with  the  hoisting  c<  the 
ladle.  That  was  done  by  laborers  at  the  windlass.  The  plaintiff's  conten- 
tion is  that  the  chain  broke  by  reason  of  its  being  old  and  worn  oat,  and, 
secondly,  by  a  defect,  owing  to  which  It  did  not  wind  around  the  drum  in  a 
proper  manner,  but  "rode;"  that  is,  the  chain  wound  upon  the  part  of  the 
ch^  already  wound,  and  then  slipped  off  to  the  drum,  and  thus  allowed  the 
ladle  to  drop  an  inch  or  two.  The  bn^en  link  was  not  produced  at  Um  trial, 
and  no  evidence  was  given  as  to  its  condition.  A  broken  link  had  been 
fband,  but  it  had  been  lost  before  the  triaL  The  chain  was  aaeveo-aixteenths 
or  half  Inch  chain.  The  weight  of  the  iron  which  it  was  required  to  hoist. 
Including  the  ladle,  was  1,400  pounds;  and  this  It  did  about  12  tlmea  a  dar. 
The  strength  of  such  a  chain  is  18,444  pounds,  when  new  and  perfect. 
There  was  evidence  that  some  of  the  links  on  this  chain  were  half  worn,  or  a 
third  worn,  where  they  came  together.  It  is  shown  that  such  an  amount  of 
work,  as  above  stated,  does  not  strain  the  iron,  or  cause  it  to  crystallize,  and 
that  the  life  of  such  a  chain  is  five  to  ten  years.  This  chain  had  been  used 
two  years.   How  much  longer  is  not  shown. 

There  is  evidence  tending  toshow  that  the  riding  of  the  chain  on  the  drum 
of  the  windlass  was  owing  to  the  twisting  of  the  chain;  and  it  can  re^ly  be 
understood  that  a  twist  in  the  chain  might  make  it,  instead  of  following  the 
the  grooves  in  the  drum,  rise  up,  and  ride  the  adjoining  coll  of  chain.  One 
witness  testifies  that  in  the  "shaking  out"  (whatever  that  may  be)  tbwe  is  a 
long  slack  of  chain  that  goes  from  the  horizontal  part  of  thecrane  to  the  book, 
and  a  twist  would  come  in  that  slack.  The  deceased  was  a  "kind  of  fore- 
roan"  of  the  fioor,  and  it  was  the  duty  of  the  man  that  had  cliarge  of  the 
floor  to  take  the  twist  out  of  the  chain.  Another  witness  testifies  that  the 
twist  would  be  in  the  part  of  the  chain  between  the  drum  and  the  sheave. 
There  was  a  "snapping"  heard  occasionally.  But  It  is  shown  that  this  snap- 
ping came  from  the  same  circumstance  above  mentioned. — that  is,  the  riding 
of  the  chain,  and  its  then  slipping  off  upon  the  drum. — and  this  snap{dng  had 
been  several  times  noticed  by  the  deceased,  and  he  had  complained  abMt  it. 
There  is  some  evidence  that  one  part'  of  the  ebaia  was  of  a  different  sin  from 
the  other.  But  that  which  was  smaller  was  the  part  which  went  aroand  the 
drum,  and  that  was  not  the  part  which  broke.  There  is  no  evidence  show- 
ing what  it  was  which  caused  this  twisting  of  the  chain.  It  is  not  showa 
that  this  was  due  to  the  wear  of  the  links,  although  that  is  urged  by  the  plain- 
tiff. Indeed,  an  expert  for  the  plaintiff  testifies  that,  if  the  links  were  worn 
a  third,  the  chain  would  be  less  liable  to  twist.  We  eannot,  therefore,  any 
that  there  was  evidence  that  the  machinery  provided  by  defendants  was  not; 
suitable  and  proper.  True,  the  chain  was  somewhat  worn,  but,  idainly,  not 
enough  to  make  it  insuBlcfent  to  do  the  work.  What  was  the  immediite 
cause  which  broke  the  link  does  not  appear;  bnt  it  may  be  supposed  that  it 
was  tbs  riding  of  the  chain,  and  its  sudden  slipping  off  upon  the  dram,  thus 
lebUng  the  ladle  drop,  as  said  in  some  cases.  «i  indb  or  two.  This  may  bare 
caused  a  sudden  strain,  more  than  the  chain  would  resist.  Now,  an  naou- 
nation  ot  the  case  shows  that  ttds  riding  was  Uie  result,  not  at  the  weuiag  ot 
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the  chain,  bat  oC  Iti  twisting;  and  Uila  la  apparent  from  a  conslderaUon  of 
the  drcomstanees.  A  twiat  in  theohaln  in  one  direction  would  tend  to  make 
it  ride»  while  a  wwring  of  the  llnka  would  not,  so  far  aa  we  ne.  hare  tbat 
tendency.  Such,  too.  Is  the  evidence  in  the  case.  It  cannot  be  said  to  have 
been  the  dat/  of  the  defendants  to  take  the  twist  oat  ct  the  tihaln.  That 
should  be  done  by  tlie  workmen  who  were  using  it.  It  does  not  appear  t)iat 
there  waa  any  af^lanee  in  ordinaiy  ose  which  woold  prerait  this  twisting. 
A  witness  who  worked  on  the  floor  testified  that  he  had  often  seen  tiie  chain 
twisted,  ud  bad  taken  the  twists  ont  himself.  So  that  it  appears  that  this 
was  a  matter  which  devolved  upon  those  who  were  asing  the  chain,  and  upon 
the  deceased,  among  the  rest;  mod  deceased  had  knowledge  of  tbia  tending  in 
the  chain.  If,  then,  be  neglected  to  take  out  the  twist,  that  waa  his  own 
negligence.  It  other  wtnkmen  nefi^ected  thla,  that  waa  the  negligence  of  oo- 
employea.  The  machinery  of  the  defendants  was  not  improper  for  Its  pnr- 
poH,  as  the  madilnety  was  admitted  to  be  in  Btrinffham  v.  Steaart,  100  N. 
Y.  516.  S  N.  £.  Bep.  675;  for,  if  not  twisted,  the  chain  worked  right.  We 
might  further  eay  tliat  it  la  rather  mattw  of  otuijeetnre  than  of  proof  to  assert 
thst  the  riding  was  the  oanse  of  the  breaking  of  the  link.  There  might  have 
been  a  flaw  In  the  iron,  or  scnne  unknown  defect  fAr  wbldi  defendants  would 
not  be  responsible.  There  Is  not  even  pxoot  what  focoe  would  be  exerted  by 
the  fUl  of  a  wri^t  of  1,400  pounds  for  the  space  of  one  bich  or  two,  aiul 
whether  ttut  force  would  be  sufficient  to  break  snob  a  dialn  aa  that  in  ques- 
tion. The  authorltlea  on  matters  like  the  present  are  so  well  known  that  it 
is  unnecessary  to  cite  them.  The  only  difflcuUy  is  in  applying  them  to  the 
ease  at  hand.  On  a  oareful  examination  of  tbe  evidence,  we  Uilnk  flw  non- 
aolt  was  propsriy  granted.  Judgment  affirmed,  with  coata. 


Taonaos  «•  Poor  «t  oj, 
(Supreme  Court,  Oenerol  T$rm,  TMrd  Diporlmeiit  JUy  T,  1890.) 

1.  OONTBAOTB  IK  WaimTO— VlBBAL  IKffimoA^Tioin. 

A  oontrsot  to  peel  and  take  away  a  oertaln  niuDber  of  oords  of  bark  yearW  from 
treeB  growliiff  on  plaintlfTs  land  u  a  contract  for  an  interest  In  land,  whioh  must 
be  in  writing;  ana,  Id  aedoD  to  enffffoe  It,  a  aubaeqaent  rwbal  modiflcation  of  tbe 
oontnot  in  writing  la  tnadmlBBiUe; 
S.  Save— BaroPPKL. 

PlalnUff  la  not  estopped  from  enf orolng  the  oontraofc  banuse  of  an  aUaged  veibel 
modlScation  whereby  defendanta  were  only  to  take  half  as  mnob  baA  each  yeer  as 
waa  spedfled  In  the  original  oontraoL 

Appeal  from  ^reult  court,  Warren  county. 

Action  by  Lemon  Thomson  against  John  O.  Fow  and  othera  on  a  sealed 
contract  for  the  sale  of  bark  to  be  peeled  from  plaintiff's  trees  by  defendauts 
at  tbe  rate  d  1,000  cords  a  year.  Judgment  for  defendanta.  Plaintiff  ap* 
peals. 

Argued  before  Iaabnkd,  P.  J.,  and  Lakdon  and  Matham,  JJ. 
/.  A  J.  M.  Laiimn,  for  af^llant.   H.  A.  Howardt  {D,  8,  Potter,  (rf  ooan- 
sel.)  for  respondents. 

Lbabnkd,  p.  J.  This  Is  an  appeal  from  a  Judgment  on  a  verdict  In  favor 
of  defendants,  and  from  an  order  denying  a  new  trial.  The  complaint  sets 
ODt  at  length  a  sealed  contract  between  plaintiff  and  defendants,  dated  April 
1, 1885,  for  tbe  sale  to  tbem,  at  a  certain  price,  of  hemlock  bark  on  trees  of  a 
certain  specified  size,  in  a  certain  lot;  tbe  bark  to  be  peeled  by  them.  1,000 
cords  in  each  year  after  tlie  first;  the  timber  to  be  cut  and  piled  by  the  plain- 
tlft  In  the  same  year  In  which  the  bark  is  peeled.  The  complaint  charges  that 
in  the  year  1886  the  defendants  peeled  935^  cords,  took  a  part  thereof,  but  re- 
fused  to  take  the  remainder,  and  aslu  judgment  for  a  certain  sum.  The  an- 
swer, ifltb  some  denlala,  arera  a  modification  of  tbe  contract,  to  the  ^eet 
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that  defendants  were  required  to  peel  only  500  cords,  instead  of  1,000,  in  tliat 
year;  that  thej  peeled  that  amon  nt,  nnd  paid  therefor.  On  the  trial  the  plain- 
tiff proved  the  contract.  He  proved  that  defendant  peeled.  In  1886.  500 
cords,  and  paid  therefor;  that  he  directed  the  same  man  who  had  peeled  for 
defendants  to  peel  more;  that  435|  cords  more  were  peeled.  The  plaintiff 
then  rested.  The  defendants  moved  for  a  nonsoiC  on  the  ground  thirt  the  ac- 
tion was  not  for  a  breach  of  the  contract,  but  for  not  paying  for  a  part  of  the 
bark  which  defendants  had  peeled.   The  nonsnit  was  refusal. 

It  seems  to  us  Uiat  the  oomplolnfe  is  not  well  framed  to  set  fbrth  the  real 
matter  in  issue.  Bnt,  considering  that  the  real  controversy  appears  in  tba 
answer,  and  that  the  complaint  might  be  easily  amended  to  suit  the  evidenesk 
we  think  It  better  to  pass  to  Uie  important  question  between  the  parties. 

It  will  be  seen  Uiat  the  plaintiff  was  the  owner  of  the  lot  in  qaestlon.  and 
that  Iw  was  engaged  In  lumbering  f rcnn  the  lot.  It  was  the  hark  onlj  wlddk 
he  sold  to  defendants.  This  baA  should  be  removed  before  the  trMB  were 
felled  for  lumbering.  The  same  man,  Wakeley*  seems  to  have  been  employed 
at  both  kinds  of  work  on  the  lot, — peeling  the  bark  and  felling  the  lumber. 
W^el^  had  a  contmct  with  plaintiff*  dated  Augusts,  1885,  to  fell  the  treca, 
which  vratk  was  tobedone  "in  such  manner  as  to  comdiy  with  the  agreement 
for  peeling  and  selling  the  hemlock  bark."  The  barfc  contracted  for  by  de- 
fendants was  to  be  used  In  their  tannery.  This  tannery  bnnied  down  July 
6. 1886.  After  this,  their  agmt,  Wsit,  called  on  plaintiff,  in  Norember*  1889^ 
and  bad  a  conversation  with  bim.  The  versions  gfven  by  Wait  and  bj  Un 
pl^ntiff  differ.  The  ]ury  having  found  for  defendants,  they  are  entitled  ts 
have  the  version  of  Walt  taken  as  correct.  The  imp(Htant  ^ut  Is  that,  after 
mentioning  the  flie.  Wait  said  defendants  had  to  get  the  contrsot  ndnesd,  if 
possible,  in  order  to  sell  the  barfc  to  other  parties;  that  Wakeley  was  there  as 
s  Jobber,  and  needed  something  to  do;  that,  if  they  oould  reduce  the  amount 
to  500  cords,  thqr  could  moke  arrangements;  that  plaintiff  said  any  arrange- 
ment  tbqr  eonld  make  with  Wakeley  would  be  satlsfsetoiy  to  him.  Then 
were  two  conversations,  but  this  was  the  snbstanoe.  Wait  knew  that  W^»- 
1^  had  the  job  from  plaintlfl  to  take  off  the  l<^. 

The  phdntifl  insists  that  this  alleged  verbal  agreement  was  InadmtelUe  to 
alter  me  terms  of  the  sealed  agreement  between  the  parties.  That  Sa  thi 
important  qnestlon.  It  should  be  noticed,  however,  that  the  plaintiff  ex- 
plains the  conversation  thos:  That  be  mid  ho  would  be  willing  to 
dote  defendants  In  any  way  he  eonld,  but  the  only  embarrassment  he  had  was 
the  contract  be  bad  with  Wakeley;  that,  if  they  could  make  It  satlsfactozy  to 
Wakeley,  he  would  do  what  def«indants  wished, — that  la,  that  the  pi-^fa* 
would  consent  to  reduce  the  number  of  oords  to  be  peeled  annually  If  dtftad- 
ants  could  induce  Wakeley  to  modify  in  a  corresponding  manner  bis  enitnet 
of  Augnst  8,  1885,  for  felling  tbe  trees.  The  defendants  afterwards,  oi 
February  26,  1886,  made  a  contract  with  Wakeley  to  peel  500  cords  each  year, 
or  more  if  they  elected,  to  the  amount  of  1,000  cords  each  year.  As,  by  tbe 
terms  of  the  written  contract,  the  defendants  were  to  peel  1,000  oords  each 
year,  it  is  plain  that  tbelr  agreement  with  Wakeley  to  peel  500,  me  mam  If 
they  elected,  up  to  1,000,  was  not  any  greater  or  other  act  than  they  were 
obliged  to  do  by  the  original  contract.  Therefore,  their  agreement  with 
Wakeley  gave  no  greater  validity  to  the  alleged  verbal  agreement  between  tbe 
plaintiff  and  Wait  than  It  would  have  bad  If  the  plaintiff,  at  Wait's  reqaeet, 
bad  agreed  to  reduce  the  annual  amount  to  500  cords.  TXo  new  obligations 
were  undertaken  or  acta  done  by  defendants  in  conseqnenoe  of  the  votal 
agreement,  which  they  would  not  have  had  to  undertake  and  do  nnder  tbe 
written  contract.  In  regard  to  the  verbal  modiflcation,  it  will  be  seen  that, 
if  valid,  it  doubled  the  time  within  which  the  sealed  contract  was  to  t>e  pa- 
fnrmed,  and  within  which  defendants  had  the  right  to  enter  the  lot;  and  as 
the  sole  was  of  bark  m  trees  of  a  definite  siae,  the  growth  of  the  teees  night 
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bring  the  bark  on  other  trees  into  the  sale  than  tliose  Included  in  the  original 

contract. 

It  does  not  seem  to  be  disputed  that  a  sale  of  bark  on  growing  trees  is  m 
sale  of  an  interest  In  lands,  and  mnst  be  in  writing.  6freen  t.  Armstronff, 
1  Denio,  550,  at  556.  "The  better  opinion,**  say  the  court  In  Swain  t,  S«a- 
moTM,  9  WalL  254,  at  272,  "is  that  a  written  contract,  falling  within  the 
statute  of  frauds*  cannot  be  Taried  by  any  subsequent  agreement  of  the  par- 
ties, unless  such  new  agreement  is  in  writing."  See  EmersoJi  t.  Slater,  22 
How.  28,  at  42.  There  are  cases,  like  Homer  v.  Insurance  Co.,  67  N.  Y.  481, 
where  one  party,  by  Agreeing  to  extend  the  time  for  a  payment,  lias  in- 
duced the  other  to  neglect  pnyment  at  the  appointed  day.  and  it  has  been  held 
tJiat  the  former  could  not  take  advantage  of  the  neglect.  J3iit  such  cases  are 
not  like  the  present.  So,  also,  there  are  cases,  like  Dodge  v.  CrandaU^  30  N. 
Y.  306.  where,  for  a  valuable  consideration  paid  by  the  del)tor,  a  person  bays 
a  mortgage  already  payable,  and  agrees  to  extend  the  time  of  payment.  Such 
cases  are  not  like  the  present.  The  contract  was  between  new  pariin,  aod 
the  original  contract  had  been  broken.  But  it  was  said  in  the  case  last  cited 
thatbeforeanybreach.and  when  the  subsequent  agreement  is  executory.  It  re- 
quires  a  writing  of  equal  solemnity  to  effect  a  change  in  a  contract  under  seal. 
So  it  was  held  in  Eddy  r.  9rave$,  23  Wend.  84.  referring  to  Allen  t  .  Jaquiah,  21 
Wend.  628.  See»  also,  1  Chit.  Cont.  (11th  Amer.  Ed.)  155;  2  Add.  Coat. 
{Sth  Ed.)  894,  The  alleged  change  in  the  contract  In  the  present  case  was 
-very  material,  was  executoiy,  was  before  any  breach  of  the  contract  had 
arisen,  was  verbal,  and  purported  to  affect  a  contract  which,  unless  in  writ- 
ing, would  have  been  void.  It  therefore  came  most  strikingly  within  the 
prohibition.  And  we  may  well  Inquire,  if  the  original  contract  must  have 
been  In  writing  in  order  to  be  valid,  by  what  logic  can  a  material  change, 
executory  In  character,  be  made  verbally?  To  permit  such  a  change  thus  to 
be  made  Is  to  violate  directly  the  statute  of  frauds.  If  A.  eontraots  in 
writing  to  sell  B.  Blackacre,  may  B.  prove  a  subsequent  verbal  agreement 
modifying  the  contract  so  that  A.  is  made  to  contract  to  sell  Whiteaore,  also? 
Or,  to  make  the  case  more  analogous  to  the  present,  may  B.  prove  a  sabs^ 
quent  verbal  agreement  that  he  la  to  buy  only  half  of  Blackacre?  The  v«7 
«vtl  at  which  the  statute  was  aimed  appears  In  this  case.  The  parties  dl^ 
agree  as  to  the  alleged  verbal  agreement;  and.  In  plaoe  ot  a  written  contract 
clearly  expressing  their  meaning*  we  are  left  to  the  confllot  between  oonfllet- 
Ing  recollections  of  a  brief  conversation. 

The  defendants  also  Insist  on  tlie  doctrine  of  estoppel,  ;Now,  If  the  plain- 
tiff were  asserting  that  the  defendants  had  forfeited  all  their  rights  under  the 
contract  for  some  failure  to  perform,  and  th^  could  show  th^  some  act  of 
the  plaintiff  had  Induced  them  to  neglect  performance,  then  there  would  bea 
place  for  the  doctrine  of  estoppel.  But  the  plaintiff  asks  no  forfeiture  of  the 
contract.  He  Insists  that  the  defendants  should  perform  it,  aod  should  have 
all  Its  beneBts.  They  say,  "The  contract  was  changed  by  verbal  agreement, 
and  we  performed  the  contract  as  changed;"  that  Lb,  instead  of  performing 
the  contract  to  its  full  extent,  they  performed  it  only  half-way.  There  is  no 
«etoppel  here.  Peeling  half  as  much  bark  as  tbvy  agreed  does  not  preveat 
them  from  peeling  and  taking  the  whole. 

The  defendants  also  urged  that  a  party  may  waive  a  condition.  Ptohntr 
X.  Insurance  Co.,65K.  Y.  195.  As,  for  instance,  that  notice  of  other  insur- 
ance given  to  an  Insurance  company  may  operate  us  a  waiver  by  them  of  the 
atatement  of  such  other  insurance  in  the  policy;  that  is,  the  company  shall 
not  insist  that  the  policy  Is  void  for  failure  to  comply  with  a  condiUon  whleh 
they  have  waived.  But,  as  pointed  out  before,  the  plaintiff  does  not  elalm 
that  this  contract  ia  void.  He  insists  on  its  validity.  We  think  the  judgment 
aud  order  should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event* 
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ElOBHB  V.  BOXE,  W.  ft  O.  B.  Go. 
(Acprenw  Court,  Qmtral  Term,  Syth  Department.  Jvne  10,  UOQ.) 

Hitn^^^T*  CoMtunMt—FtBM  ROM  LoooKorm— NaouoisoB  or  Si^itox 

Where  b  fire  which  originated  from  a  looomotlTe  spark  apoa  the  pmniaaa  of  tha 
rtilroad  oompODy,  near  a  station,  In  some  dry  naas,  was  oonunanioated  thereby  t* 
a  house,  the  oompiEuiy  is  liable  for  the  destmoaim  thereof  where  it  ^>pear8  that  th« 
•taUon  agent'a  attention  waa  attraoted  to  the  bwnlnff  graaa,  bat  thiL  asaliiff  soom 
boys  engaged  In  an  apparently  luueaaaful  attempt  isatHivU  oat,  ha  gmwItM 
farther  attention. 

Appeal  from  circuit  court,  Klagmm  oounty. 

ActioD  by  George  W.  ElghnM  iminflt  the  Borne*  Watertown  A  Ogdensbu^ 
Railroad  Oompany.  Verdict  and  jodgment  tor  the  platattit,  and  a  mw  trial 
denied.   Defendant  appeals. 

Argued  before  Dwiqht,  F.  J.*  and  Maooitob  and  Qoxixn,  JJ. 

Bdtnund  3,  Winn,  for  appellant.   A.  K.  Potter,  for  respondent. 

Uaoombbb,  J.  This  action  was  brought  to  reoorer  the  value  at  a  iHHise 
sltnate  in  Wilson,  N.  Y..  destroyed  by  Are  on  the  25th  day  of  April,  1888,  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendaot  or  its  employee 
and  serraots.  The  house  was  located  on  the  south  side  of  the  defendaat^s 
railroad,  and  near  its  depot.  Uie  rear  portion  of  the  l(rt  touching  upon  Om 
dflfendant'e  railroad.  On  the  day  mentioned  one  of  the  defendant's  trains 
had  passed  over  the  road  westwardly,  stopping  at  this  sta^on,  the  looomotiTe 
being  brought  to  a  stand  In  the  vicinity  of  and  opposite  the  plaintilf'e  lot. 
Soon  after,  the  train  passed  on,  and  before  it  was  out  of  sight  a  fire  waa  di»> 
covered  in  the  gnus  and  weeds  along  the  defendant's  rond,  opposite  the  pUuo* 
tiff's  premises.  The  contention  in  behalf  of  the  plaintiff  at  the  trial  waa  tiiat 
the  Ore  passed  from  the  lands  of  the  railroad  to  those  of  the  plaintiff,  and 
bnrned  towards  the  house,  about  20  rods  distant,  through  the  grass  that  waa 
there  growing,  and  Anally  caused  the  destruction  of  the  building.  So  much 
of  the  pltdntifCs  case  is  hardly  controverted.  Evidence  was  given  for  the  pur- 
pose of  showing  that  the  locomotive  which  was  suppoeed  to  discharge  the 
coals  causing  the  fire  was  defectively  constructed  or  was  cat  of  repair.  Bnt 
ttiis  branch  of  the  ease  was  entirely  withdrawn  by  the  trial  Judge  from  ttw 
Jury,  nnder  instructions  advising  them  that  there  was  not  sufficient  evidence 
to  bold  the  defendant  liable  by  reason  of  any  such  defects  in  the  engine.  The 
case  therefore  narrowed  itself  down  to  one  of  diligence  or  care  In  the  station 
went  in  snppressing  the  fire  after  he  bad  been  apprised  of  ita  existence, 
^e  fire  originated  about  4  o'clock  In  the  afternoon.  The  attention  of  the 
station  agent  was  called  to  It  soon  thereafter,  and  before  it  had  passed  to  the 
plaintiff's  premises,  but  be  made  no  effort  to  extinguish  it,  except  that  he 
stepped  out  of  the  sUtion  building  and  observed  that  two  boys  were  engaged  in 
the  effort  to  smother  the  flames,  and  that,  so  far  as  he  could  observe  or  was  in- 
formed, they  had  succeeded  in  so  doing.  Further  than  this  he  seems  not  to 
have  given  the  matter  any  personal  attention.  It  is  clai  med  in  his  behalf  that 
he  did  all  that  could  be  reasonably  expected  of  hitn  under  the  circumstances,  in- 
aamnch  as  he  had  no  assistant  or  cierh  to  take  his  place,  and  that  hie  duties 
were  so  various  as  to  require  bim  not  only  to  act  as  ticket  agent,  but  aa  train 
dispatcher,  telegraph  operator,and  station-master.  Yet,  at  5:30  o'clock* not^ 
withstanding  the  multiplicity  of  such  duties,  he  left  the  station  to  go  to  his 
home  for  sapper,  and  while  seated  at  table  he  was  informed  that  the  plain- 
tiff's bouse  was  on  fire.  It  was  then  too  late,  with  the  appUancea  at  hand  in 
the  village,  to  avert  the  total  destruction  of  the  house. 

The  court,  in  substance,  charged  the  jury  that  if  tbey  were  satisfied  that 
there  was  carelessness  or  inattention  <mi  the  part  of  the  defendant  and  of  its 
agmt  at  that  staUtm  In  effort  to  check  and  subdue  the  fire,  and  that  the  plaiit- 
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tiff  himself  was  not  chargeable  with  any  want  of  care  on  bis  part,  there  could 
be  a  recovery  In  the  case,  if  the  jury  were  satisded  that  the  Qre  origlnitted 
upon  the  premises  of  the  defendant  from  coals  coming  from  the  locomotive, 
even  though  the  engine  was  not  shown  to  have  been  made  without  proper  ap- 
pliances for  either  the  extinguisbment  of  sparks  from  the  smoke-stack,  or  the 
retention  of  the  ooals  in  the  Qre-pan.  This  portion  of  the  charge  presents 
the  material  question  raised  on  this  appeal.  Touching  the  plaintiff's  failure 
to  extinguish  the  fire  after  the  same  had  communicatal  with  his  own  prem- 
ises, little,  if  anything,  need  be  said,  for  the  premises  were  vacant,  and  had 
been  for  some  time,  as  the  plaintiff  resided  at  a  considerable  distance  there- 
from, and  knew  nothing  atwnt  the  threatened  dangers  to  it,  and  neither  he 
nor  any  agent  of  his  was  in  a  position  to  assist  In  t£e  protection  of  the  prop- 
erty. 

The  learned  counsel  for  the  appellant  says  In  his  brief  that  this  case  is  es- 
sentially different  from  any  railroad  Ore  case  that  be  has  ever  known  to  be 
presented  for  review  on  appeal.  We  agree  with  him  that  It  has  one  feature 
which  separatee  it  from  the  general  ran  of  cases  where  reclamation  Is  made 
upon  a  railroad  for  damages  caused  by  the  escape  of  cinders  or  sparks  from 
the  loeomotires,  in  that,  under  the  ruling  of  the  trial  judge,  there  can  be  no 
pretense  made  In  this  case  that  the  locomotive  was  either  defectively  con- 
structed or  carelessly  managed.  Yet  that  the  fire  was  started  on  tlie  defend- 
ant's  premises  from  the  escape  of  coals  or  cinders  from  this  locomotive  ad- 
mits of  no  reasonable  doubt,  under  the  evidence.  Testimony  was  given  to 
the  effect  that  the  defendant  had  permitted  the  grass  to  grow  along  the  way- 
side of  its  tracks,  so  that  the  same  was  of  considerable  height  (nearly  a  foot 
and  a  half)  in  the  vicinity  of  the  beginning  of  this  fire.  There  was  some  ev- 
idence to  show  that  this  had  been  permitted  to  remain  In  such  condition  for 
s  year  or  so.  Further  than  this,  there  is  nothing  to  show  that  the  defendant 
bad  permitted  the  accumulation  of  combustible  matter.  In  the  case  of  O^Ifetll 
T.  RaUtoav  Co.,  115  N.  T.  579,  22  N.  E.  Rep.  217,  which  was  an  action  to  re- 
ooTer  damages  for  Injuries  to  certain  woodlands  belonging  to  the  plaintiff 
lying  new  the  defendant's  road,  set  on  fire  through  the  negligence  of  the  de- 
fendant, where  It  appeared  that  the  sparks  from  the  locomotive  passing  on 
the  defendant's  road  set  fire  to  brush,  wood,  old  rails,  and  other  combustible 
material  which  it  had  allowed  to  accumulate  on  its  lands,  the  fire  spreading 
to  the  plaintiff's  premises  through  the  lands  of  another.  It  was  held  thaC 
even  conceding  that  the  escipe  of  the  fire  from  an  engine  is  inevitable,  a  rail- 
road company  Is  bound  to  remove  combustible  material  from  its  path,  and  to 
prevent  such  accumulation  thereof  by  the  side  of  the  tracks  as  will,  In  conse- 
quence of  fire  falling  upon  It,  endanger  the  property  of  others.  In  Wgbb  v. 
Kailroeui  Co,,  49  K.  Y.  ^0.  the  negligent  act  consisted,  not  merely  In  suffer- 
ing coals  to  fall  from  the  engine,  but  was  made  up  of  other  clrcumstanoes, 
suob  as.  among  others,  the  dryness  of  the  atmosphere,  of  the  earth  and  Its 
herbage,  and  the  accumulation  of  weeds,  grass,  and  rubbish  by  the  side  of 
the  defendant's  track.  A  recovery  themin  was  sustained  on  the  ground  of 
an  omission  of  doty  bythe  railway's  employes  to  protect  the  plaintiff's  prop- 
erty damaged  by  fire  originating  on  the  company's  lands.  In  Coolidge  v. 
Hailroad  Co.,  5  K.  Y.  Supp.  301,  which  was  an  action  to  recover  damages 
for  injuries  to  the  plaintiff's  farm,  caused  by  fire  set  by  live  coals  and  s^iarks 
dropping  from  the  defendant's  locomotive  and  communicating  to  the  plain- 
tiff's lands,  it  was  held  that,  assuming  the  engines  to  have  been  properly 
oonstructed.  It  was  a  question  of  fact  for  the  Jury  whether  the  dropping  of 
ooals  did  not  show  that  the  engine  was  out  of  order  or  Improperly  managed, 
lo  J>ougla§  V.  Hailroad  Co.,  5  N.  Y.  Supp.  214,  which  was  an  action  to  re- 
eorer  tor  bay  alleged  to  have  been  destroyed  by  fires  kindled  from  sparks  or 
coal  that  fell  from  tho  defendant's  vngtae,  eTidence  was  given  tending  to 
•boir  that  when  ths  fires  occurred  the  defendant  had  permitted  old  ties,  dry 
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raaa.  and  weeds  to  accumulate  along  the  Bides  of  its  track.  The  fires  wens 
iaoovered  fmmpdiately  after  the  defeudant's  train  bad  passed.  The  apread- 
ing  thereof  to  the  plaintiff's  lands  was  caused  by  the  accumulation  of  rub' 
bisb  along  the  defendant's  track.  The  Sres  were  set  by  coals  and  sparks  that 
were  scattered  along  its  traoka  by  one  of  its  engines,  some  ct  them  as  laraa 
as  a  butternut.  It  was  held  that  aach  facts  are  sufficient  to  juatiiy  the  ■ub- 
mlssion  of  the  defendant's  negligence  to  the  jury.  In  Tanner  r.  Railroad 
Co.,  lOS  iN*.  Y.  623. 15  N.  E.  Bep.  379,  the  plaintira  goods,  which  wars 
shipped  on  the  defendant's  road,  to  be  transported  to  Borne,  were  destroyed 
by  fire  while  in  a  freight-car  at  Rome,  the  fire  being  communicated  to  the  car 
from  the  freight-depot,  near  which  it  was  standing.  The  Are  was  caused  by 
sparks  throw  n  from  a  defective  engine,  which  set  the  d^Mit  on  fire.  Evideace 
was  given  by  the  defendant  to  show  that  the  smokestack  and  the  apark-arrest- 
ing  arrangement  of  the  locomotive  that  was  supposed  to  have  caused  the  lire 
were  In  perfect  condition,  and  that  the  fire  could  not  have  been  aet  from  tba 
sparks  therefrom.  It  was  held  that  the  burning  of  tlia  car  contalniog^  the 
plalntifTs  goods  was,  under  the  conditions  existing  at  the  time,  m  natural  re- 
sult of  the  burning  of  the  freight-house,  and,  if  that  was  attributable  to  the 
negligence  of  the  defendants,  it  was  responsible  for  the  loss  of  tbe  |Wntiff*s 
goods..  In  none  of  these  eases.  It  is  true,  did  it  affirmatively  and  distinctly 
appear  that  the  locomotiTe  was  properly  constructed  and  properly  managed* 
but  the  decisions  therein  afford  analogies  inm  which  we  think  we  can  aafaly 
arrive  at  the  same  conclusicw  as  the  learned  trial  judge  la  this  instance. 

The  fire  having  its  origin  on  the  defendant's  premises,  and  inflammaUs 
matter  by  the  side  of  the  railroad  becoming  a  nwdiura  to  sjsead  the  On  to  the 
phiintift's  premise^  the  defendant  was  charged  in  law  with  ttie  duty  of  uriog 
all  rea8oniU)le  means  to  arrest  tbe  flie,  so  as  not  to  injurs  the  plaintifF.  Tha 
evidence  la  auffloient,  we  think,  to  sustain  the  flndlng  «i  the  jury  in  thto  i*> 
gard,  and  that  the  defendant's  agents  failed  to  exercise  proper  and  nesoaaUe 
dillgeaoe  In  preventing  the  spread  of  tbe  fire  from  the  lands  of  the  railroad  to 
the  bouse  of  the  plainufl.  Ttw  judgment  and  oxder  pealed  tarn  should  be 
afilrmed.  All  cononr. 


BoasouT  e.  Bokb,  W.  &  0.  B.  Co. 
{Baipnme  Court,  Gmeral  Term,  fourth  SefNirtaitnfc  July  1,  UQOl) 

JteUST  TO  BaiKKlUK— CoixMioir. 

Plaintiff  wuinjured  In  a  ooltisloo between  a puMoger  tzmta  aod  a frebrtit  toeta, 
both  of  which  belODRod  to  deteodant,  and  on  tad  former  of  which  pl^uff  was  a 
brakMuan.  The  trains  were  coming  from  opposite  direcrtions  on  the  same  tra^ 
and  it  w«a  the  Antj  of  defendant's  flagman  to  fol^  atop  the  trelslit  tntla  tme 
SDOiigh  away  to  allow  tbe  passenger  to  take  a  swLtoh,  and  than  signal  the  paaaaaccr 
to  come  on.  The  flagman  made  some  signal  to  the  freight  train,  and  then  ■*grrV*fl 
the  passenger  .to  come  on.  Both  trains  oame  on,  resaltTng  In  tbe  oollision.  Tlala- 
tur  claimed  that  the  freight  train  was  not  properly  signusd,  that  the  flagman  waa 
inoompetauL  and  that  defendant  waa  negugeot  u  employiAg  and  ret^niag  him. 
Held,  that  the  case  should  have  been  sutmiitted  to  tlie  liuy  on  the  qnetjooa  of  ttw 
negllgenoe  and  inoompetenoy  of  the  flagman,  and  defendaDVa  oegUgisBaa.  m*****, 
J.,  dlasenUng. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  "Winfleld  £.  Bossout  against  the  Borne,  Watortown  A  Ogdon^ 
burgh  Railroad  Company.  Prom  a  judgment  entered  on  an  order  dissmiaa* 
ing  tbe  complainant  plaintiff  appeals. 

A^ned  before  HAbdxn,  F.  J.,  and  Uabtin  and  Mkbwim,  JJ. 

i>.  &.  Qrlfflnt  for  appellant  JBdmvnd  B,  Wynni  for  xespoDdait. 

Mebwin,  J.  The  plaintiff  was  injured  on  the  12tb  di^  of  September»  1887. 
1^  the  collision  of  a  passenger  train  of  the  defendant,  upon  which  he  was  a 
biakeman,  with  a  freight  train  of  the  defendant,  at  <a  near  the  MiU-StiW 
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eroning,  Id  tbe  dtj  of  Watertown..  It  wm  alleged  that  tfae  CMse  of  the  col- 
li aion  was  the  omission  of  one  Joy,  an  employe  of  the  defendant,  and  the 
flagman  at  that  crossing,  to  give  the  proper  sigmU  to  the  freight  train  to  stop. 
This  train  was  coming  from  the  east,  and  on  the  main  track.  The  passen- 
ger train  was  coming  from  the  west  on  the  same  track,  but  designed  to 
take  the  switch  near  tliat  crossing  that  would  bring  It  upon  the  branch  lead- 
ing to  Carthage.  In  order  to  allow  this  to  be  done  It  was  necessary  for  the 
freight  train  to  stop  far  enough  eastward  to  allow  the  passenger  train  room 
to  come  forward  and  take  ihe  switch.  The  flagman  was  there,  and  made 
some  signHl  to  the  freight  train,  and  then  signaled  the  passenger  train  to 
come  on.  The  result  was  that  both  trains  came  on,  aod  the  collision  occurred 
before  the  passenger  train  reached  the  necessary  point  to  enable  it  to  take 
Uie  switch.  This  was  at  mtd-day.  and  apparently  nothing  existed  to  prevent 
tbe  flafpnan  doing  his  doty,  assnming  he  was  competent.  His  du^  was.  be- 
fore be  signaled  the  passenger  train  to  come  cm.  to  see  to  it  that  tbe  freight 
teain  had  folly  stopped  far  enoi^  eastwud  to  allow  tbe  passenger  tnln  to 
take  the  desired  switch.  Whether  he  did  this  was,  we  tlilnk,  upon  the  evi- 
dence, a  question  of  fast.  The  claim  of  ttw  plaintiff  ia  that  tbe  flagnian  waa 
Inconpetent  for  tbe  pettomumoe  at  the  duties  intmstad  to  bim;  tbat  \jf  re»- 
■on  of  snob  incompetency  the  aoeident  happened;  and  that  tbe  defendant  waa 
negligent  in  his  employment  and  in  retaining  him,  and  therefore  eliargeaUa 
with  tbe  Tesolta  of  bia  acts.  At  tbe  dose  of  the  ^ottfTs  eTtdenoe  tbe  d^ 
fendant  moved  for  a  nonsuit  upon  tbe  ground  that  no  negllgenoe  was  sbowa 
«n  the  part  of  defendant  in  tbe  employment  of  the  Hagman*  or  that  the 
flagman  was  incompc^nt.  Tikis  motion  was  at  that  stage  of  tbe  ease  denied. 
At  the  close  of  the  evidence  it  was  renewed  npon  the  same  groands.  Tbere- 
vpon  tbe  order  was  made  dlsmlsdng  tbe  oomplalntf  It  brtng  suggested  tbat 
the  plaintiff  was  In  a  position  to  be  ebazgeaUe  with  knowledge  of  the  flag- 
man's laecnspeteDey,  and  that  the  flagnian  bad  In  fast  stopped  the  freight 
train,  and  was  therefore  not  negligent. 

A  earefn)  eonsideratltm  of  the  ovi4«iee,  as  it  la  preesnted  beftnv  aa,  leada 
to  tfae  oondiielon  that  the  caae  ahoold  have  been  sabmltted  tottiejniy.  It 
wu  a  quesUon  of  fact  wbethM'  tlio  oidUsion  was  caused  by  the  negLgeooa  ot 
tkn  flagman,  wbetber  aoeb  negligence  was  due  to  his  incompetwu^,  and 
whettiwtbe  defendant  was  gnilty  ct  negllgenoe  in  emplc^lng  or  retaining 
Um.  Tbe  defendant  was  bound  to  exercise  reasonable  eare  In  aueh  emidogp- 
ment,  having  reapect  to  tbe  partloolar  datlea  and  le^onaibilltles  of  thia  loeu- 
1^1  and  if  it  fUled  to  du  this,  and  losa  oeeorrad  hj  leaaon  of  aueh  foUnre 
witbwit  fikult  on  the  part  of  the  plalnttf^  the  defendant  wmU  be  obaneahle. 
BanlM  T.  Railroad  Co,,  69  K.  T.  1162.  Jt  waa  also  a  qnesUon  of  fact  whethav 
the  plaintliE,  b^  reason  ot  Ua  <vportiini^  of  seeing  the  flagmMi,  in  tbe  per- 
formance of  bis  duties,  waa  diarg^able  wltb  knowtedge  of  Ua  incompetonqy. 

Tbe  defendant  f  ortber  datana  tbat  a  release  executed  by  tbe  plaintiff  on 
tbe  ISUi  January,  1887.  is  a  bar  to  tbla  action.  Tbla  point  was  not  taken  on 
tbe  motion  for  a  nonanit  This  release  was  ekeouted  whUe  tlw  i^idntiff  wm 
in  the  emplt^  of  the  defendant,  and  is  in  form  like  tlie  one  in  Purdjt  t. 
Maibvad  Oo»,  6  K.  7.  Siqpp.  217,  dedded  lij  tois  eoart.  Tb9  droumstancea 
of  tbiacase  cto  not,  upon  tbis  subject,  vary  materially  from  the  Purdy  Coia, 
Tbe  point,  tbereforck  i>  not  well  taken.  Judgment  raversed  uptm  the  excep> 
tlona,  and  new  trial  ocdered;  costo  to  abide  tbe  event. 


HanmN,  P.  J.,  etmenis* 


Habtin.  J..  jdinenUng*)  This  action  vras  founded  en  tbe  alleged  n^Il- 
Mice  of  the  detoadant.  The  plaintiff  was  Injured  by  a  odlislon  brtween  a 
ueight  train  and  a  passenger  train,  which  were  mnning  on  tbe  defendant's 
laiiroad.  The  allsged  cansa  of  the  cdliaion  was  the  omission  of  tbe  def«ndi> 
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aDt*8  flagman  to  eive  Uie  proper  signal  to  stop  the  freight  train  bo  as  toallow 
tbe  passenger  train  to  move  forward  far  enough  to  pass  over  a  switch  onto 
another  track.  It  was  Uie  duty  of  the  flagman  to  give  the  danger  signal  to 
stop  Vtin  freight  train,  and  then  to  give  the  paisengw  train  the  »fetj  signal, 
so  that  It  might  proceed  to  make  the  switch.  So  for  as  there  was  any  proof 
on  the  subject,  it  was  to  the  afleot  that  the  flagman  gave  the  Mght  (nln  tha 
proper  signal,  and  ttiat  it  stopped  in  obedience  to  it.  While  some  ot  tbo  wit- 
nesses testifled  that  th^y  could  not  say  that  the  tnitai  came  to  a  fall  st<^  oth- 
ers testified  that  It  did.  None  testifled  that  It  did  not,  nor  that  the  daim 
signal  was  not  gfTan.  The  inoof  tended  to  show  quite  oonclualvaly  that  a»r 
t)w  flagman  had  slgnided  the  firetght  train,  and  it  had  stopped,  he  then  turned 
towards  the  passenger  train,  and  gave  It  the  safety  signal,  and  tberenpon  tb» 
engineer  of  the  freight  train,  as  well  as  the  enrineer  on  tSw  passenger  train, 
started  his  engine,  and  a  collision  fbUowad.  ^is  |»oof  may  have  tented  to 
establisb  negligence  on  the  part  (tf  the  engineer  of  the  freight  train,  but  It 
did  not  show  negllgenoe  In  the  flagman.  If  the  engineer  was  negligent,  the 
plaintiff  cannot  recover,  as  it  is  neither  ^legad  nor  proved  that  the  daflsndant 
was  negligent  in  employing  falm,  or  eoottnuing  him  In  Its  employ.  I  am  of 
the  (Vptnion  tliftt  the  oourt  properly  held  tliat  the  evidoiee  was  insufflcient  to 

fmtaj  It  in  submitting  the  question  of  the  defendant's  ne^igenoetotbejoiy. 
have  examined  the  neeptlonB  taken  by  the  plaintiil  to  tiw  r^Jeethm  ct  e^- 
doice  to  which  he  has  called  attention,  but  bare  found  n<Hie  that  would  Jos- 
Utj  a  rtrersal  of  the  Judgment  I  think  the  jadgmont  sbonid  be  afllrmed. 

FmorsM  «■  nl.  Moukt  Ui.odalbn  Sohooi.  of  iNDtrsrsT  «.  DKmmi* 

Treasurer. 

(fiwpnnm  Court,  Osnaral  Tmm,  Third  DepartmmL  July  T,  tBMk.) 

1.  RaiOUUT0HIB»— RlQET  TO  CoicnniuTioiT  MB  ComTT  PaisoHm. 

The  oouoty  is  UsUe,  tm  a  btll  anditad  br  the  saperrlMn,  for  the  m^tenaaee  of 
ohUdren  gonunitted  to  a  oharitaUe  InsUtotton  under  Pen.  Code  S.  Y.  U  Ml,  mu, 
providing  that  AUdren  In  oartalu  oases  maj  be  committed  to  suoh  InaUtatUnia. 
IL  Muromos— Vaudiot  ov  Coiaomnm. 

The  question  of  the  validity  of  the  oommltnwntB  wUeh  are  not  abaolotaly  void 
does  not  ariee  in  a  proceoding  to  oolleot  the  audited  bill  for  the  mslatuswes  of  the 
ohildren. 

Appeal  from  oircult  court,  Bensselaer  coun^. 

Proceeding  by  mandamus  at  the  relation  of  the  Mount  Magdalen  School  at 
Industry  to  compel  Thomas  Dickson,  as  treasurer  of  Bensselaer  county,  to 
pay  relator's  bill,  audited  by  the  board  of  iuperrtsors,  for  ttie  maintenanoe  at 
certain  girls  committed  to  it  by  eommtttlng  magirtntea.  Fwemptory  writ 
awarded.   The  treasurer  appeals. 

Argued  before  Learned,     J.,  and  LAmx)N  and  Mathax,  JJT. 

Smith  A  WtUtngton,  (Btorge  B.  WOUngUm,  of  counsel,)  for  ^tpellaiit. 
/offlSf     Upon,  for  respondent, 

Lkarned.  F.  J.  This  is  an  appeal  from  a  flnal  jadgment,  wtUg  a  trial, 

awarding  a  peremptory  writ  of  mandamtu.  The  relator  is  acharita^lo  insti- 
tution incorporated  under  chapter  819,  Laws  1848,  and  having  the  approval 
of  the  state  board  of  charities,  under  chapter  446,  Laws  1883.  During  the 
year  1889,  down  to  October  1st,  the  relator  had  had  in  its  charge  certain  g^rla, 
committed  to  It  by  certain  committing  magistrates.  It  rendered  to  the  board 
of  supervlsoxs  a  bill,  duly  verifled,  for  the  board  and  maintenance  of  these 
girls.  The  board  audited  tbe  bill.  December  16.  1889.  at  •4.015.86.  The 
county  treasurer  refused  to  pay  it.  and  tbe  mandamtu  was  granted  to  com* 
pel  him  to  pay.  His  position  is  that  tbe  claim  is  not  a  county  charge,  and 
that  the  auditing  was  unauthorized.  The  question  here  is  not  whether  ajiy 
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or  all  of  the  ohU&at  oominltted  by  maglitntas  to  the  relator  might  not  have 
obtidned  'a  dtsebam  fanm  onstody  by  hab0aaoorpu9f  on  the  ground  of  tmper- 
feeUons  and  arromiii  the  commitments.  That  would  be  a  veiy  different  ques- 
tion, and  one  whleh  would  arise  between  the  efaildren,  respeetiTely,  and  the 

Ereeent  relator,  as  In  People  v.  JUount  Magdaim  Sehool,  7  N.  Y.  Supp.  737. 
1  the  ease  now  before  ns  the  lelatOT  has  received  and  oared  for  these  children 
nndv  canmltments  made  by  magistrates,  and  has  dniy  rendered  Its  bill 
to  the  board  of  superrieors,  and  that  bill  has  been  audited.  The  county  treas- 
urer refuses  to  paj,  and  be  places  hla  refusal  on  the  ground  that  the  bill  is 
not  a  eooaty  ehaige.  (Siapta  240,  Zaws  1879,  loovldes  thtf  children  under 
16,  oonvicted  as  vacnuit,  truant*  or  dboderlyt  must  be  sent  to  some  reforma- 
tny  or  other  instltntlon,  as  provided  tor  In  the  ease  of  Juvenile  delinquents; 
and  the  aot  requires  boards  of  supervisors  to  take  snob  aotlon  in  the  matter  as 
may  be  necessary  to  earry  but  the  provisions  of  this  act.  Section  718,  Pen. 
Cod^  aa  amended,  reqniree  that  a  dilld  under  16>  committed  fur  misdemeanor 
under  any  of  the  provisions  of  that  Oode,  must  be  committed  to  some  reform- 
atory, charitable,  or  other  insUtution  authorized  by  law  to  receive  such  child. 
And  subdivision  5,  fi  291,  Id.,  aa  amended  by  chapter  46,  Laws  1884,  and  1^ 
■chapter  146,  Laws  1888,  declares  that  a  ehlld  actually  or  apparent  under  1^ 
foimd  doing  certain  acts  described  In  tbo  preceding  subdivisions,  or  coming 
within  the  desorlpttons  In  section  292,  may  be  committed  to  any  incorporated 
charitable  reformatny.  Subdivision  6  anthorizes  a  slmiter  tcunporary  com- 
mitment  tot  trial,  and  a  similar  commitment  of  a  child  h^  as  a  witness,  and 
provides  that  the  Institution  shall  be  entitled  to  like  oompensatton  proper^ 
tlonally  as  <hl  a  final  charge.  Now,  these  provisions  plainly  show  that  nnder 
these  etatutes  the  Institution  to  which  children  are  thus  oommitted  is  to  re- 
ceive compensation.  The  institution,  as  to  tlieee  children,  is  placed  In  the 
position  of  the  Jail  or  the  poor-bouse,  as  the  case  may  be.  The  law  makes  a 
wise  and  humane  substitution  of  a  charitable  and  reformatory  institution  for 
ttie  prison,  to  which  an  adult,  oonvicted  or  detained,  would  be  sent;  and  for 
the  poor-house,  to  which  an  adult  pauper  would  be  sent.  And  where  pro- 
visions of  this  nature  are  made  by  the  statute,  it  is  evident  that  it  is  not  in- 
tended, as  the  respondent  aeems  to  claim,  that  these  children  thus  committed 
are  to  be  kept  without  oompensation,  when  the  board  of  supervtsors  have  al- 
lowed and  audited  the  bill  for  such  compensHtion. 

It  will  be  seen  that  section  713,  above  referred  to,  is  imperative;  and,  al- 
though it  does  not  use  the  words  "Juvenile delinquents,"  yetachild  under  16, 
oommitted  for  a  misdemeanor,  is  plainly  a  juvenile  delinquent.  Now.  chap- 
ter 240  of  the  Laws  of  1879  is  general.  It  is  not  necessarily  limited  in  its  eC- 
fect  to  institntiona  then  existing.  It  directs  that  vagrant,  etc.,  children  be 
sent  to  the  same  kind  of  institution  to  which  juvenile  delinquents  are  to  be 
sent;  and  that  kiiid  is  defined  in  section  713  of  the  Penal  Code,  above  cited. 
IX  is  not  neceeeary  for  us  to  decide  whether,  without  the  approval  of  the  board 
<rf  snpervisors,  the  committing  magistrates  may  send  to  any  institution,  of 
the  character  named,  which  they  may  select.  U  la  enough  in  thia  case  that 
the  selection  has  been  ratified  by  the  board;  and  we  cannot  think  that  the  in- 
etltuUons  intended  by  these  sections  of  the  Penal  Code  are  necessarily  such  as 
were  in  existenoe  when  chapter  240  of  the  Laws  of  1879  was  passed.  That 
an  institution  to  which  children  are  thus  committed  for  vagrancy,  etc.,  is  to 
receive  compensation,  is  further  shown  by  the  subdivision  6  of  section  291. 
above  <dted,  which  speaks  of  the  compensation  for  temporary  commitments 
and  for  the  detention  of  witnesses  as  proportional  to  that  on  final  commlt- 
menbi.  The  same  is  also  slwwn  by  section  921 .  Code  Grim.  Proc.,  which,  in 
«ase  of  a  commitment  of  a  child  to  an  institution  under  the  Penal  Code,  au- 
thorizes a  magistrate  to  (Hder  the  father  to  pay  a  sura  for  the  child's  support, 
which  is  to  be  credited  by  the  InstittUion  to  the  city,  town,  or  eoun^  against 
any  snm  due  for  maintenance. 
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It  is  f  urtiw  urged  bj  the  nepondMit  that  this  bill  sbonU  not  be  paid  iif 
reason  of  thelmtrnfeoUcm*  or.  u alleged,  invalidity,  (d  thooomnitmeiits.  Wis 
liave  already  remarked  that  tUs  llttgulon  la  not  betwoan  the  peraona  ooasBi^ 
ted  and  the  Institnttoa.  Qaeskiona  which  mlsht  be  very  important  on  a 
beat  oofjHif  do  not  aeceesarlly  arise  hem.  The  children  made  no  questioa  aa 
to  the  l^U^  of  their  eommltmmt.  They  acgniHinad  in  it.  The  relator  ae- 
eepted  thrtr  enstody,  and  cared  for  Uiem.  If.  ander  eomaittDieals  of  a  aiss- 
llnr  character  as  to  tlietr  alleged  Irtegulaiity,  an  adnlt  had  been  oonfioed  tm 
Jail,  and  the  board  of  superviBora  had  allowed  the  aberifl*8  bill  fur  malnta- 
nanee»  oonM  the  oonnty  treasurer  lawfully  refuse  to  pay?  We  auj  aotiee 
here  tjiat  ^pter  146,  Laws  1868,  passed  April  18th.  wonid  seem,  aa  to  mui|T 
of  these  eommltments  at  least,  to  make  them  saOeient.  And  dbapter  230  «f 
the  same  year,  amending  section  888  of  the  Code  of  Orlalnal  Froeednze.  «k- 
pressly  auttiMiBes,  In  cert^n  oases,  the  commitment  of  a  vagrant  lAlld  de- 
scribed  in  subdivision  8,  §  887,  Code  Crim.  Vm,  as  proWded  in  aeettonasi. 
Pen.  Code.  We  think,  then,  ttiat,  aa  between  the  relator  and  the  board  at  an- 
pervisms,  the  custody  of  these  children  waa  sueh  that  the  boud  might  allow  It 
as  a  county  charge.  Oftorftoudl  v.  £<^n^,  98  T.  232.  The  reapondent  re- 
lies for  bis  objection  solely  on  the  eommiunent.  So  proctf  was  given  as  to 
any  record,  other  than  the  commitment,  ct  the  trials  « these  oliUdren.  Fm- 
pU  V.  Baker,  89  N.  T.  466.  Now,  while  we  need  not  deny  that  a  commit- 
ment could  be  made  ao  mtiiely  beyond  Uie  power  of  the  magistrate  on  Its  fsas 
that  an  Institutton  like  the  relator  oould  not  lawfully  bo  paid  for  tha  custody 
of  a  child  thereunder,  even  after  the  xudlt  by  the  board,  we  do  not  think  that 
auch  a  cnse  is  hwe;  and,  though  ttie  form  of  theoommitmeotsisnotaspvfeet 
aa  it  might  be,  jet,  as  between  the  relator  aad  Uw  oonnty  treaanrw.  wa  ara 
of  the  opinion  that  he  ahonld  pay  the  audited  blU.  Judgmeat  affirmed,  with 
eosts. 


SufOZfSS  9.  SiMOHOS. 

(SuprsiM  Court,  Omerai  J^rm,  Third  Dopartmenu  July  7,  laso.) 

Dmwos— AuowAircB— RsnwAi.  om  AmiOLTiox, 

Though  br  Code  CItU  Proo.  S.  Y.  |  1760.  U  U  provided  that  the  ooarl  may.  em 
motion  of  either  party  to  a  divorce  case,  make,  and  from  time  to  time  modify,  wm. 
order  tor  an  allowance  lor  coansel.  alimony,  or  expense*  of  trial,  yet  after  aa  oriler 
ha*  been  made  graotinif  defendant  an  allowanoe  for  oonaatf  and  eKponaa.  bat  mfne- 
Ing  her  prayer  for  aUmony,  she  oanaot  tbereupon,  on  the  same  grounda,  move  be- 
fore another  lustioe,  at  a  dlfferaot  tpeoial  term,  for  addiUooal  tulowaaoe.  and  fv 
that  part  of  the  relief  which  was  before  refused,  wlthotit  a  showing  of  a  nnWuineul 
change  of  oiroumstanoM  materially  affeotinff  the  rights  of  the  parttes,  and  tunleit- 
lug  grouDda  iw  the  gnaMag  of  the  relief  wmob  dia  not  psevloualy  amsk 

Appeal  from  special  term,  Montgomery  county. 

Aotton  by  George  O.  Simonds  against  his  wife.  Sondte  U.  SImonds.  for  a 
divorce  on  the  ground  of  adultery.  Gross-Mil  by  defendant  on  the  anna 
ground.  Defendant  filed  moUon  for  aUmony  and  counsd,  whidi  was  deniod, 
with  leave  to  renew.  On  second  motion  an  order  was  made  refusing  alimony, 
but  allowing  9150  for  counsel  and  expense.  Thereupon  another  motion  for 
aUmony,  support,  and  additional  allowance  was  granted,  and  plalntiflF  ^kponla. 

Argued  before  Lkabhbd.  P.  J.,  and  IiAndon  and  Mayhah,  JJ. 

John  8.  Warrmt  for  ai^lant  Bdgar  EvU,  for  appdlee. 

Lbarited,  p.  J.  This  iB  an  action  for  divorce  on  the  ground  of  adnltery. 
The  defendant  denies  the  adaltary,  and  also  oUegea  adnltery  on  pUUntiff'i 
part.  The  defendant  made  a  motion,  December  8,  1889.  for  alimony  and 
counsel.  The  motion  was  denied,  wIUi  leave  to  renew.  The  learned  juatica 
(Judge  Putnam)  wrote  an  opinion  explaining  his  laasooa.  In  pumuaoos  of 
sadi  leave  the  d^ndant  made  a  second  motion  of  the  same  kind,  belora  Um 
same  justice.  January  7.  1890.  Xumeroua  aOdavUs  ware  used  on  enefa  aide. 
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The  learned  Justice  wrote  another  opinion.  He  deoied  the  motion  for  all- 
monj,  bat  gtanted  the  allowance  ot  $150  for  defendant's  expenw  in  coDdnct* 
ing  the  action  and  her  defense.  Thereupon  the  defendant  gave  notice.  Feb- 
ruary 13,  1890,  for  another  motion,  to  be  heanl  the  S^tb  of  February,  to  re- 
quire plaintiff  to  pay  her  $15  per  week  for  support  of  herself  and  her  child, 
and  for  an  additional  sum  of  $250  to  procure  evidence  and  witnesses  und 
coansel  in  the  action.  That  motion  was  heard  before  Justice  Fish.  Numer- 
ous aSklavits  were  again  read  on  each  side.  The  learned  Justice,  in  liis  opin- 
ion, states  that  the  sum  of  $150,  theretofore  allowed,  will  fall  short  of  the  ne- 
cessities of  the  case.  An  order  was  made  that  plaintiff  pay  an  additional  sum 
of  $250  for  coQDsel,  and,  for  the  failure  so  to  do,  that  his  complaint  be  struck 
out;  that  he  also  pay  $100  hi  30  days  tar  the  support  of  defendant's  child,  and 
$25  per  month  thereafter.  And  the  question  of  the  allowance  of  aUmony  wat 
reserved  for  farther  consideration. 

It  is  evident  that  no  change  of  circumstances  had  arisen  slnoe  the  decision 
of  the  second  motion  which  materiiiUy  affected  the  rights  of  the  parties.  Thla 
third  motion  was  practically  an  appeal  from  the  decuion  of  Justice  Putnam. 
He  had  determined  the  amount  deemed  necessary  for  counsel  fee  and  expenses, 
and  he  had  deuled  the  motion  for  alimony,  Hfa  onier,  though  dated  the  7th, 
was  entered  the  20tb.  of  Jannary.  It  was  not  proper,  therefore,  for  the  de- 
fendant, in  the  short  time  of  two  weeks  tfaereafter.  to  renew  this  motion,  at 
least  without  showing  that  some  new  eircumstanees  had  arisen.  The  place 
of  trial  is  in  Washington  county.  The  Arst  and  second  motions  were  made 
In  Sarati^a;  the  third,  in  Fonda.  It  would  seem  as  if  thedefiendHnt  was  an^ 
willing  to  renew  her  application  before  the  same  Justice  who  had  beaid  the 
flist  and  second  motions.  The  reason  given.  In  defendant's  lOldavit  on  this 
last  motion,  why  she  renews  It,  is  that,  as  alleged,  the  plaintiff's  affidavit  used 
on  the  second  application  is  bo  fall  of  falsehood  that  she  beHerea  the  eourt 
was  misled.  That  alleged  falsttj  most  have  been  known  on  the  hearing  of 
the  second  application.  The  defendant  eonU  then  have  asked  leave  to  have 
the  motion  stand  over,  thnt  she  might  serve  other  atfldavits;  and  that  request 
would,  undoubtedly,  have  been  granted.  Bat  she  proceeded  with  her  motion, 
and  she  retains  the  beneflt  of  the  allowance  then  granted,  and  by  this  thinl 
moUon  seeks  to  increase  it.  Of  course,  when  drcumstances  ehaage,  it  mi^ 
be  proper  for  the  court  to  make  new  orders  In  respect  to  alimony  and  allow- 
anoes.  But  this  rule  does  not  Imply  that  ttie  party  dIssaUsfled  with  the  dis- 
cretion exercised  by  one  judge  may  apply  to  another  to  exeidae  hto  discretion 
on  what  are  substantially  the  iune  circumstances,  as  a  boyer  might  go  to  an- 
other shop  to  get  for  tlie  same  money  an  arttde  which  he  liked  better.  We 
have  examined  the  affldavits  used  on  ail  ot  these  moUona.  They  are  contra- 
dictory, and,  evidently,  some  of  them  are  ftdse.  It  is  not  best  fOr  as  to  com- 
ment on  them.  It  Is  enough  to  say  that  the  right  in  the  court  to  make  and 
modify  from  time  to  time  snob  orders  as  these  (Code,  S  1769)  does  not  justify 
the  defendant  in  Uie  practice  followed  In  thto  ease.  The  order  of  Justice  Purr- 
KAJC  had  denied  the  matter  both  as  to  allowances  and  as  to  alimony.  The  de- 
ifendant  could  have  reviewed  it  on  appeal,  but  an  appeid  does  not  lie  to  an- 
other special  term.  If  it  did,  the  ^aintiff  might  now  move  before  Justice 
Putnam  to  reduce  the  allowance  and  alimony  granted  by  Justice  Fish.  Or- 
dtf  reversed,  with  $10  costs  and  printing  disbursements,  and  motion  denied, 
with  $10  costs. 


(Aifmme  Court,  Oenerol  Tmrm,  TMrd  IMpartmeM.  July  7,  IKO.) 

Ban»GBB— Dbfbotb— CoifTBIBUTOBT  NBSUaniDB. 

la  an  aotloa  uaiast  a  towa  tar  Injuria*  oatiMd  1^  the  faUiDg  of  a  bridge  by  na- 
■OD  of  a  deftativa  aMnger,  It  appeared  tliat  plalatig  had  been  employed  by  the 
bridge  ocHBmiseioner,  about  a  montti  before  the  scoldent,  to  asslBt  In  repairing  the 
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bridge,  at  whloh  time  they  examined  it  together.  Aftermrda,  and  about  three 
mm  before  the  aooldeot,  a  br«oe  wee  replaead,  irtieriiq^  the  oommlMlooer 
pronoaDosd  it  Mfe,  tiuntgh  It  wu  than  deeiaed  to  repiaee  another  iMraoe  on  a  oar- 
tain  day  in  the  following  week,  and  the  oommiuloner  dlreoted  plaintiff.  In  eaee  of 
his  absence,  to  replaoe  the  brace  bimaelf ;  bat,  owing  to  a  atonn  on  the  day  aet, 
the  work  was  prevented,  and  nothing  more  was  done  up  to  the  time  of  the  nod- 
dent.  Before  making  the  repairs,  pluntiff  had  said  that  the  bridge  was  rotten, 
and  In  danger  of  falling,  but  there  was  no  eridenoe  that  he  knew  of  the  defOoUve 
oondittra  u  the  stringer.  Just  before  the  aooldent,  many  persons  had  orossed 
with  loads  hoBTtor  than  that  hanled  hr  plaintiff  when  the  bi^lgefelL  Hetd,Uiat 
thaqnaatlonitf  oontrltmtoiyneffUgoim  wuniUl  havo  bean  eabDUttedtefho  Jwy. 

App9$l  tnm  drealt  ooart,  Fruklin  ooanty. 

Action  hj  Herbert  M.  Taylor  aminst  the  town  of  Constable  for  iqJariM 
■oitaliied  17  ttie  falling  of  a  deCeoUve  bridge.  A  nonsuit  was  gmnted.  ani 
plalntifl  ideals. 

Azgned  before  Lbabhsd*  P.  J.,  and  Lamdon  and  Mayhax,  JJ. 

friJof  <l  JfuoffU,  for  appellant.  V.  P.  4  W,  P.  Sadgar,  for  napondeat 

Lkabnbd,  p.  J.  This  la  an  appeal  from  a  Jodgment  on  a  nonsuit  at  dr- 
eolt  The  action  was  brought  to  reoorer  damages  for  injuries  caused  to  plain- 
tlfl  by  reason  of  the  fall  of  one  of  defendant's  bridges,  by  means  of  which  be 
was  thrown  into  the  water.  There  was  no  doubt,  on  the  proof  givm  at  the 
trial,  of  the  defective  condition  ct  the  bridge,  of  its  fall,  and  <Kf  plalntUTs 
injury.  The  defendant  insisted  that  the  plaintiff  was  guilty  of  contribuUny 
negUgenee*  and  upon  that  ground  the  nonsuit  was  granted.  Tlie  plaintiff 
was  overseer  of  the  highways  of  the  district  in  which  the  bridge  was.  There 
were  two  spans  to  the  bridge.  One  only,  the  east,  is  over  the  river,  and  is 
the  one  in  question.  It  was  built  with  five  stringers,  each  54  feet  long,  ex- 
tending over  the  river,  on  which  rest  the  planlcs.  The  stringers  were  a  liU 
tie  less  than  8  feet  apurt,  from  outside  to  outside;  the  planlcs  12  feet  long. 
On  each  of  the  outside  stringers  was  a  brace  made  of  three  sticks, — two  slant 
ing,  and  the  top  stlclc  horizontal. — thus  forming  a  truss;  a  rod  running  down 
where  the  slanting  sticlc  Joined  the  horizontal.  About  a  month  before  the 
accident,  plaintiff  and  Mr.  Oallaban,  commissioner  of  highways,  and  one 
Badore,  met  at  the  bridge,  and  examined  it.  Two  or  three  weeks  before 
the  accident,  they  straightened  up  the  brace  on  the  south  side  of  ttiis  east 
span,  which  had  leaned  over  for  a  year,  and  decided  that  the  north  brace 
was  so  rotten  that  then  must  be  a  new  one.  Timlwr  was  gotten  for  that 
purpose,  for  the  horizontal  beam,  and  one  of  the  slanting  pieces.  They 
made  an  appointment  for  the  next  Tuesday  to  put  In  the  north  brace.  The 
commissioner  told  them,  if  be  was  not  there,  to  go  to  work.  Taeaday  it 
•nowed  and  stormed  bo  no  one  could  work.  This  was  two  weeks  before  the 
accident.  Plaintiff  did  nothing  to  the  bridge  up  to  the  time  of  the  aoddent. 
Before  they  repaired  it,  plaintiff  had  frequently  said  that  the  bridge  was 
rotten,  and  in  danger  of  falling.  Plaintiff's  wife,  four  or  five  weeks  before 
the  accident,  had  cautioned  him  about  going  across.  After  they  had  repaired 
it,  as  above  stated,  Mr.  Callahan  said  he  thought  they  bad  Qxed  it  so  that  it 
WBS  safe  to  draw  potatoes  across,  and  to  travel  across.  He  examined  the 
stringers,  and  said  it  was  safe  to  cross.  Plaintiff  woriced  by  the  day  for 
Callahan.  Mr.  Spencer  drew  potatoes  over  the  bridge  nearly  every  day  after 
the  bridge  was  thus  repaired.  He  drew  with  a  double  wagon  and  a  team. 
The  potatoes  weighed  about  8.500  pounds.  The  plaintiff  drove  across  the 
morning  of  the  accident;  then  loaded  a  threshing  separator  on  hia  wagon, 
weighing  about  1,300  pounds.  On  returning  with  this  load,  the  bridge  broke. 
Mr.  Presno  was  riding  with  plaintiff.  He  had  previously  driven  over  with 
a  wagon  and  double  team,  and  35  bushels  ot  potatoes.  At  the  time  of  the 
socddent,  he  says,  the  north  stringer  broke  first.  When  that  went  down 
abuat  nine  inches,  the  brace  tm  the  north  side  broke  In  the  middle.  He  says 
people  crossed  on  the  bridge  every  daj. 
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We  do  not  Bee  thati  m  oveneer,  tbe  plaintiff  was  bound  to  keep  this  bridge 
In  repair.  1  Rev.  SU  marg.  p.  50B.  g  6;  BartUtt  r.  Crotter,  17  Johns.  447; 
Day  T.  Day,  94  K.  Y.  158,  at  169.  Td»  defendant  nigee  that,  by  the  arrmige- 
ment  made  with  the  commlBSloner  of  highways,  the  plaintiff  bad  agreed  to 
Tepalr  the  bridge;  hence,  that  he  cannot  reoorer  for  Injoilet  occasioned  by 
his  neglect  to  do  bo.  SUrgtr  t.  Van  SUAoa,  7  K.  T.  Snpp.  806;  WtHiur  t. 
Importing  Co.,  4  IT.  Y.  Bupp.  193.  It  appears  from  the  evidence  that  [daln- 
tlff  was  not  a  contractor  who  had  agreed  with  the  commissioner  to  make  these 
repairs.  He  was  only  an  employe  working  by  the  day,  and  paid  by  the  day. 
The  commissioner  had  agreed  to  meet  pMnUff  and  Badore  on  Tnesd^y,  and 
had  told  them  to  go  on  with  the  work  If  he  were  not  there,  and  If  the  day 
were  so  tbat  ihej  could  work.  It  proved  to  be  too  stormy,  and  the  comml»> 
aloner  did  not  come.  TbB  plaintiff  had,  therefore,  assnmed  no  duty.  The 
whole  duly  to  repair  waa  with  the  commissioner. 

Agtio,  it  la  urged  that  plaintiff  knew  of  the  nna^  oondltlon  of  the  bridge, 
and  was  therefore  negligent.  It  is  said  his  wife  had  cautioned  him.  That 
was  soma  three  months  before  the  accident.  And  she  s^  that  her  remark 
referred  to  the  part  of  the  bridge  where  there  were  no  guuda  to  keep  a  horse 
from  going  over,  if  frightened;  that,  after  the  bridge  waa  repaired,  nothing 
waa  siud  about  its  being  dangerous.  As  to  plaintiff's  own  knowledge,  there 
Sa  evidence  tending  to  show  that  the  be^nnlng  of  the  accident  was  the  break- 
ing of  the  north  stringer,  and  that  then  stringer  after  stringer  followed.  It 
la  not  ahown  that  the  plaintiff  knew  of  the  rotten  condition  of  the  strlogers. 
He  says  that,  when  he  waa  working  at  the  bridge  with  the  commissioner,  he 
aaw  noUiing  to  indicate  tbttt  tliey  were  unsound.  It  was  the  north  brace 
which  waa  to  have  been  repaired  on  the  appointed  Tuesday;  and  there  Is  ev- 
idence  that,  when  the  accident  happened,  this  brace  did  not  break  untQ 
after  the  stringer  bad  broken  and  sunk  down.  So  that  it  might  have  been 
found  that  the  immediate  cause  of  the  accident  was  the  breaking  of  the 
stringer.  Furthermore,  there  were  circumstances  tending  to  show  to  plain- 
tiff that  for  tira  present  It  was  safe  to  cross  the  bridge.  After  the  repairing, 
ttie  oommlssioner  said  to  him  he  "thought  we  liad  flxed  it  so  it  was  safe  to 
draw  potatoea  across,  and  to  travel  across."  And  teams  drawing  potatoes, 
50  bushels  or  thereabout,  had  crossed  thereafter  from  day  to  day.  These 
loads  of  potatoes  weighed  about  3,500  pounds, — much  more  than  the  load 
which  plaintiff  had  on  his  wagon.  Whether,  under  all  these  circumstances, 
the  plaintiff  was  neglU^ent,  was  a  question  for  the  jury.  In  Stdlook  v.  City 
of  New  York,  99  N.  T.  654,  2  N.  £.  Rep.  1,  where  a  sidewalk  was  known 
to  plaintiff  to  be  unsafe.  It  was  hdd  that  she  had  a  right  to  use  it,  and  that 
the  qoeetlon  of  her  negligence  wsa  for  the  jury.  So.  In  Liitk  v.  Brwmotekt 
10  X.  7.  St.  Rep.  642,  the  pUdntiff's  property  was  injured  by  the  fiUI  of  a 
bridge  over  which  he  was  driving.  A  nonsuit  for  contributOTy  negligence 
was  held  improper.  The  court  remarked:  **To  say  that  a  bridge  was  dan- 
gerous would  not  neceesarity  Imply  that  there  was  a  probability  of  Its  Imme- 
diate fall."  "Negligence  la  a  relative  term,  and  depends  on  the  degree  of  care 
necessary  in  a  given  case. "  Mc€hUre  v.  Spenee,  91  N.  7.  303,  at  305.  Neg- 
ligence is  the  doing  what  a  prudent  man  would  not  do;  and,  when  the  ques- 
tion is  one  of  the  negligence  of  the  plaintiff,  it  is  generally  for  the  jury  to  de- 
cide. The  argument  of  the  defendant  is  that,  If  the  defendant  was  negligent 
in  not  repairing,  then  the  plaintiff  bad  the  same  knowledge  with  the  oom- 
mlaaloner,  and  was  therefore  n^ligent  in  crossing.  But  we  think  that  ar- 
gument is  not  sound.  The  responsibility  is  with  the  eommiasioner.  He 
must  exercise  his  judgment,  and  see  that  the  bridge  Is  safe;  and,  when  he 
leaves  the  bridge  open  for  public  travel,  he  practically  asserta  to  the  pnblic 
that  the  bridge  is  safe.  The  traveler  has  a  right  largely  to  rely  on  this  opin- 
ion of  the  officer  intrusted  with  such  an  Important  duty.  In  the  present  case 
the  plaintiff  had  not  only  this  assertion  of  safety  by  the  act  of  the  oommU- 
T.lOs.Y.s.no.e— 89 
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Bloner,  but  he  had  also  the  erprass  statement  made  to  blm  at  the  time  of  the 
repairing.  The  decay  in  such  a  stcucture  Is  gradual,  fi  continues  to  bear 
the  ordinary  weight  of  traffic  till  at  last  the  decay  reaches  such  a  point  that 
the  Btrocture  falls.  It  is  not  the  duty  of  the  commlSBloner  to  see  bow  near  ta 
that  moment  of  breaking  he  can  keep  np  the  structure.  On  the  other  hand, 
tbe  traveler,  who  is  almost  under  the  necessity  of  crossing  the  bridge,  ttioagh 
he  may  see  that  it  is  oM,  and  shows  some  marks  of  decay,  may  rartainly  sup- 
pose that  the  commissioner  has  done  bis  duty. 

On  the  whole,  we  are  of  opinion  that  it  was  tor  the  Jury  to  decide  whether, 
under  all  the  circumstances,  the  plaintiff  was  negligent.  Judgment  nrenedt 
new  trial  granted;  costs  to  abide  erent.  All  concor. 


Strawbbidob  et  aL  e.  YxinmiirBTmaa, 
{Suprtme  Court,  Qeneral  Term,  Third  Department.  July  7, 1808;) 

In  &Q  aoUos  to  recover  back  an  ovBrpayment  for  cabbages  dellrerea  by  dftfend- 
aat  to  iriatntiflt,  wbara  the  dlspate  Is  as  to  the  number  deUrered,  It  is  error  (o  per- 
mlt  plalnttfls'  wlttieH  to  teetitv  that  defcDdaaVs  atan  bad  told  him  that  be  dU 
Mt  wwoabtagas  m  a  oerlaia  01^,  irtMa  tbe  fiH)t«rtMtliw 
inlasne. 
%.  Bamm. 

It  Is  error  ts  mfnae  to  allow  a  qoestloB  whetber  platirttfl  Is  sole  awa&t  at  ihs 
elilm,  as  «bat  fsot  lalgbt  allMt  Ma  eredlMU^. 

Appei^  from  Bensselaer  county  conrt. 

Action  by  William  Strawbridge  and  others  against  George  L.  Vandfli- 
bnigh,  to  Tecover  back  an  overpayment  for  cabbages  deliTena  plabUifb  If 
defendant.   Judgment  for  plaintiffs.   Defendant  appeals. 
Argued  before  Lsabked.  P.  J.,  and  Landon  and  Mayhah,  JJ, 
B.  C,  StraiU  {N.  C,  Moakt  of  counsel,)  for  appellant.   17. 8.  KtUty,  [Qmge 
£.  BUdman,  of  counsel,)  for  respondents. 

LsARNSD,  F.  J.  This  is  «n  ^eel  itom  s  judgment  of  tiie  ooonly  eoozt 
afllnning  a  Judgment  of  a  Justice  <Mt  the  peace,  ^e  aotfon  Is  to  reooTer  back 
•47,  wuudi  sum  is  tilQged  to  have  been  overpaid  to  defendant  by  plaintiffB 
tat  eabtagee.  The  pUuntlflfe  bought  cabbMes  of  defendant  at  92  per  hun- 
dred, and  paid  Um  on«ettlement  |idl5,  whi<m  snm  vae  tbe  amount  wUeh  he 
daimed  ttusy  owed  him.  Their  contention  now  is  that  he  claimed  and  re- 
eeived  payment  for  2,350  more  than  were  in  fact  delivered.  These  disputed 
cabbages.  If  delivered  at  all,  mrre  delivered  before  October  25th.  The  pldn* 
tiib  culm  that  from  October  25th  onward  defendant  delfvered  28,898.  Add- 
ing to  these  tbe  disputed  cabbages,  we  have  a  total  of  25,748,  whbdi.  at  $2 
per  hundred,  would  make  a  few  cents  less  than  $515. .  It  ia  plainly  proved 
that  there  was  a  dispute  as  to  these  2,850  cabbages  at  the  time  of  setttlemeirt, 
and  tiiat  tbe  defenitant  then  claimed  that  he  Imd  drawn  and  ddivared  them 
^or  to  October  25th.  The  defendant  says  that  on  the  settlement  Uie  phdn- 
tUE  would  allow  only  100  cabbages  for  every  104  ddivered.  This  la  probacy 
some  custom  of  tbe  trade.  And  he  says  that  they  settled  the  difference  (Kt  tbe 
aeconnte  on  plaintiff's  figures,  at  tSlS.  The  plainttfl  Strawbridge  also  says 
that  he  settled  with  defendant,  and  paid  him  abont  9500.  At  anv  rate,  it 
win  be  seen  that  a  dispute  as  to  4  cabbages  out  of  the  100  would  mSka  m  dif- 
ference of  less  than  1,000.  So  that  such  a  dispute  could  nCt  have  amounted 
to  the  2,850  cabbages,  or  to  the  §47  now  ckdraed.  Therefoxe  that  diapnte 
Is  not  what  was  settled  by  the  parties,  as  plaintiffs  claim  on  argument.  In 
such  cases  as  these,  the  appellate  court  is  to  decide  according  to  the  Juatlce  of 
the  esse.  Code,  g  3068.  It  is  not  so  easy  to  say  that  the  justice  tst  the  case 
la  with  the  plaintiffs.  There  was  a  settlement,  and  there  was  a  deputed 
question  of  fiuA,  and  a  voluntary  payment.  There  Is  no  proof  of  aqyiequeat 
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to  return  the  orerparmeut.  If  any  overpajment  existed.  Southwick  v.  Bankr 
84  N.  T,  420. 

There  are  several  errors.  A  witness  was  allowed  to  testify  for  plaintiff 
that  Patrlclc  MoDonald  told  him  be  did  not  draw  any  cabbage  that  first 
day;  that  is,  October  28d.  That  was  a  fact  directly  in  issue.  Charles  Dex- 
ter, a  witness  for  defendant,  had  testified  that  Patrick  McDonald  did  draw  a 
load  that  first  day.  The  justice  must  have  held  that  the  testimony  of  Dexter 
was  untrue,  and  may  have  been  Inlluenced  by  this  hearsay  story.  There  was 
another  error  in  allowing  witnesses  to  read  from  certain  memoranda.  The 
plaintiffs  Qi^  that,  if  this  was  error,  it  was  immaterial,  because  those  mem- 
oranda only  showed  the  number  of  cabbages  delivered  on  and  after  October 
25tb,  while  the  issue  relates  to  an  alleged  delivery  before;  and  in  that  view 
the  error  does  not  aeem  to  be  important.  Another  error  was  in  refusing  to 
allow  a  question  to  plaintiff  Strawbridge,  when  on  the  stand,  tending  to  show 
that  he  was  the  sole  owner  of  the  chUm.  This  might  have  affeoted  his  cred- 
ibility. Cady  V.  BrcuUhato,  116  N.  Y.  138,  22  N.  £.  Bep.  371.  Theae  er- 
Tora  are  slight,  and,  if  we  were  satisfied  as  to  the  justioe  of  the  judgment, 
they  might  be  disregarded.  But  there  Is  so  much  doubt  on  the  question  of 
fact  and  cm  the  right  of  recovery  that  we  cannot  disregard  these  errors. 
Where  there  baa  been  a  dispute  on  the  fact,  and  the  parties  have  settled  their 
dispute,  and  <me  has  paU  accordingly,  there  should  be  veiy  strong  evidenoe 
to  justify  a  recovery  back  of  the  money  thus  paid.  Jndgment  oC  oounlj^  opuct. 
and  jusUce  of  Um  paaoe  nvened,  with  ooets. 


Ttbbexj:.  0.  ToRX. 
(Supreme  Court,  Oenarol  Tmn,  TMrd  Department.   July  7,  1800.) 
1.  ■xaouraD  &u  i»  Cflmrw  or  Fobsmseoh. 

Where  Dm  husband  and  wife  are  living:  together  an  •zeouted  gift  of  the  hoasv-- 
bold  fnmitnrs  by  the  tansbaud  to  the  wife  Is  not  proved  hr  a  men  parol  gift, 
wboM  than  is  aetUag  to  show  her  possession  beyond  Om  ordlaacy  nsa  oT  tbs 
faatO^. 

Il  CORTKAOie— ILLBOAL  COHSIfimLTIWI. 

Aa  agreement  by  the  hnaband  to  give  the  wife  oertidn  fornlton  if  she  woidd  ooa- 
tinae  to  Uve  with  him  is  Illegal  Snd  void  where  It  iq^iears  tlut  at  the  ttma  fchiegr 
wen  mantod  the  wife  knew  tliBt  the  httihaod  had  a  fomer  vrif e  living,  tnm  when 
ttara  le  no  evideooe  of  a  divorce,  and  that  thij  w«at  to  another  atata  to  have  tka- 
oersBony  performed. 

Apptmi  from  Albany  ooanty  oourt. 

Action  1^  Maggie  Tyrrell  against  James  York  to  recover  damagoi  for  th» 
taking  of  personal  property.  Judgment  for  plaintiC  Defendant  appaaU. 
for  former  report  aee  8      Y.  Supp.  939. 

Argaed  before  Lbakhq),  P.  J.,  and  LamxHtr  and  Uatmau,  JJ. 

John  H.  Gleeuon,  {Andmo HanUUoH*  ot  counsel,)  for  appeUant.  Mtniti 
A  Ryan,  (Janut  H,  Ryaiif  of  oouns^)  for  respondent. 

Lbasned,  p.  J.  This  action  was  brought  in  a  Justice's  court,  to  recover 
damages  for  taking  goods  and  chattels.  The  plaintiff  recovered,  and  the  do* 
fendant  appealed.  On  a  new  trial  in  the  county  court  the  {dalntlff  again  re- 
covered and  the  defendant  appealed.  The  plaintiff  claims  to  have  been  the 
owner  of  this  property  (houseliold  furniture)  when  It  waa  taken  by  defendant. 
The  defendant  avers  that  on  the  14th  of  January,  1888,  John  Tyrrell,  then, 
the  owner,  mortgaged  the  property  to  defendant,  and  that  by  virtue  of  the 
mortgage  defendant  took  and  sold  the  property  February  29,  1888.  Tyrrell 
bought  Uie  property  of  defendant  in  December,  1886,  and  tocdc  it  to  his  house,, 
where  be  and  pialntift  were  living  aa  husband  and  wife.  They  had  been 
married  (at  least  formally)  In  September,  1886.  On  February  20, 1888,  Tyr- 
rell went  away  from  plaintiff.  She  claims  that  in  January,  1887,  and  again 
in  July,  1887,  Tyrrell  gave  her  thu  property.   Ot  course  the  material  ques- 
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tion  1b  u  to  bar  tttle.  It  she  owned  the  propertj,  TjrreU  coald  not  give  a 
valid  mortgage  on  it.  If  she  did  not  own  it,  then  It  ia  Immaterial  wbeUiH 
the  mortgagtt  waa  for  more  or  lesa  than -Tyrrell  owed  T^ork.  Her  tiUe  moit 
depend  on  the  alleged  gift  by  Tyrrell  to  her»  because  it  la  plain  that  befon 
auch  aU«^  gift  the  property  was  TyrrelPa.  She  says  Tyrrdl  aecnred  a 
house  in  December,  1886.  and  put  the  f  nrnltnrein  It;  that  he  gave  it  to  her  the 
first  week  in  January,  1887;  that  she  bad  faim  arrested  In  July,  1887,  when 
he  had  been  drinking,  and  she  also  commenced  an  action  for  divorce  against 
bim ;  Uiat  he  then  took  the  pledge,  and  agreed,  it  she  woiiM  return  a^  live 
with  him,  that  all  the  furniture  should  be  hers,  and  that  she  returned  and 
lived  with  him  Uli  he  went  aw^.  This  last  arrangement  is  also  teatifled  to 
hy  the  police  JusUee  before  whom  Tyrrell  was  brought.  The  defendant  in> 
slats  that  there  was  not  sufficient  proof  of  a  gift  to  go  to  the  jury,  and  not 
•ufiioient  delivery  of  possession  to  go  to  the  jury,  as  sliowinga  completed  gift. 


The  doctrine  applicable  to  this  case  Is  shown  in  Armttafft  v.  Jfaee,  96 
T.  588,  whwe,  on  alight  evidence  of  the  {^ft  by  a  husband  to  his  wtfe  of  a 
mare,  it  was  held  that  there  waa  enough  to  show  "all  the  poasesskm  that  a 
wife  living  with  her  huaband  could  have."  And  the  law  is  further  shown  in 
Whiton  V.  Snydert  88  IT.  T.  299.   There,  after  speaking  at.  personal  oma- 
ments,  etc.,  the  court  says:  **ABto  *  •  *  tnmitnre  «  «   *  adai^ 
to  the  use  of  and  used  by  the  family  generally,  and  in  thdr  oommon  poa- 
Besslon,  a  different  rule  must  apply.   •   *   •   The  difficulty  of  establlshiog 
an  executed  gift  by  showing  a  delivery  or  a  separate  and  personal  possession 
remidns."  That  is,  that  while  slight  evidence  ot  gift  may  suffice  oa  to  a  wife's 
personal  ornamenta,  on  the  other  hand,  as  to  such'  things  as  furniture,  whidi 
are  in  common  use  in  the  family,  an  executed  gift  must  be  shown  by  dtilTerr 
to  the  wife,  and  possession  by  ber.   The  ordinary  liae  in  the  temlly  does  not 
show  her  possession.  It  is  plain  that  there  was  no  proof  of  an  executed  ^ft 
In  January.  1887.  nor  was  thero  any  such  change  of  possession  as  wouU 
make  an  executed  gift  out  of  the  transaction  of  July,  1887.   But  It  might 
be  said  that  there  was  then  a  contract  by  plaintiff  to  retnm  and  live  with 
Tyrrell,  after  b7  his  conduct  he  bad  forfeited  all  right  to  her  society. 
In  answer  to  this  the  defendant  says  that  if  she  was  not  the  lawful  wife 
ot  Tyrrell,  then  the  contract  was  tor  future  illicit  Intercourse,  and  was 
void.   The  plaintiff  aays  she  had  lived  in  West  Troy  34  years;  had  known 
Tyrrell  a  grrat  many  years  by  sight;  had  knovrn  of  bis  wife  and  tamfly;  and 
that  Tyrrell  told  plaintiff  he  was  not  a  widower.  It  is  undlspnted  that 
rell  and  his  wife  lived  in  West  Troy  30  years,  and  had  nine  chiklren  bom 
there;  and  that  four  or  five  years  before  tlie  trial  Tyrrell  and  his  wite  s^a- 
rated.  She  went  to  Korth  Adams,  where  she  was  living  at  the  thne  ot  tbe 
trial,  and  he  remained  in  West  Troy.  Tyrrell  and  phiiotiff  went  to  New 
Jersey;  were  there  two  hours;  were  married,  and  returned  to  West  Troy. 
She  says  she  did  not  feel  like  getting  married  in  West  Troy;  that  Tyrrell 
thought  it  would  be  more  binding  to  be  married  in  New  Jersey.   We  havew 
then,  the  fact  that  plaintiff  knew  that  Tyrrell  had  been  a  married  noan  for 
many  years,  and  knew  he  had  children,  and  that  his  wife  was  living.  There 
is  no  evidence  that  he  had  been  divorced,  or  that  plaintiff  had  any  reason  to 
suppose  that  he  had  been  divorced.  These  facts,  together  with  the  clrenm- 
stances  that  she  and  Tyrrell  went  to  another  state  merely  tohave  thennarri^ 
ceremony  performed,  without  any  explanation,  shows  that  the  rdationship 
between  them,  though  under  the  pretense  of  marriage,  must  have  beea 
known  to  her  to  be  illegal.   Her  promise  to  continue  therein  oouM  therefbre 
afFord  no  valid  consideration  for  a  contract  on  his  part.   Indeed,  the  IsHmed 
court  thus  charged,  with  the  quallflcation,  if  she  knew  the  fact  of  Tyrreirs 
marriage.   We  think  that  there  Is  no  contradictory  evidence  on  that  point. 
The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  event. 
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Thompson  «t  aZ.  v.  Dateb  «t  at. 
iSwimme  Court,  Cfmeral  Tmrm,  ITtlrd  D0partmmt.   Jvty  7, 18B0.) 

1,  ArtAxmitmn—Qmaamt.  _^ 

Ttw  taot  tb«t  defendanto*  Btodk  hwdeeraand  bom  96,000  to  VLOOOdnriBf  a  pe- 
riod of  oigbt  moDtlu  of  nnmooBBBfttl  bniliieu  wU  not  Boataia  on  Mtadhmeot  m  %b» 
gTonnd  £at  th«y  han  baudiileBtly  dt«powd  of  their  propertj. 

&.  Bun. 

That  defendauta  were  negotialliig  for  tbe  aele  of  their  boaUuH  Kbtta  Talne,  but 
declined  to  pay  plaiotiffs,  or  to  promise  to  paj  tiiem  out  of  tbe  Krai3a  of  the  sale,  tt 
it  should  be  made,  aod  also  rerased  to  makes  pro  rata  general  BssigBment,  is  no 
•Tldenoe  ot  an  intention  to  frmdnloDtly  dlapoae  of  tbelr  property. 
9,  Sma— PRAonoa— DissoLDnoir— AmuL. 

An  order  refusing  to  diasolTe  an  attaobmeot  which  shows  that  both  partlee  won 
beard  cn  the  motion  is  appealable  whether  formal  notice  of  the  motion  was  gtven 
or  not. 

Appeal  from  Bensselaer  county  conrt. 

Application  by  Charles  W.  Sater  and  another  to  vacate  an  attachment  lev- 
ied ou  their  property  at  the  suit  of  James  Thompson  and  others.  AppUcaf 
tion  denied.   Defendants  appeal. 

Argued  before  Leabnbd,  F.  J.,  and  LAinx>N  and  Mayhak,  JJ. 

Davenport  lA  Solliater,  {Nelson  Bacenport,  of  counsel.)  tat  aj^eUaate. 
Jame$  Laminff  and  Frank  8.  Slack,  for  respondents. 

LsABNBD,  P.  J.  This  Is  an  appeal  from  an  order  refusing  to  vacate  on 
the  original  papers  an  attachment  agntnst  property  of  defendants.  The  grounds 
recited  in  the  attachment  are  that  a  cause  of  action  exists  on  breach  of  con- 
tiact  for  sale  of  goods  and  on  a  promissory  note*  and  that  defendants  have  as* 
signed,  disposed  (rf,  and  secreted  their  property  with  intent,  etc.,  and  are  about 
to  anlgn,  etc..  with  like  intent.  The  action,  therefore,  is  not  for  Injury  to 
propel^,  but  for  breach  of  contract  in  not  paying  a  debt.  The  question  on 
the  appeal  Is  whether  there  was  evidence  justifying  the  holding  that  defend- 
ants had  assigned,  etc.,  or  were  aboat  to  assign,  etc.,  with  intent,  etc.  One 
of  defendants,  on  the  14th  of  February,  1890,  said  tliat  they  were  hopelessly 
insolvent,  owing  920.000.  and  having  assets  about  (lO.OOOi  that  thsy  had 
been  Insolvent  for  six  or  eight  months,  and  bad  known  their  insolvency  since 
October  1st  previous;  that  defendants  then  owed  tbe  Manufacturers*  Bank 
•8,000,  and  the  Mutual  Bank  C2,500:  that  defendants  were  trying  to  sell  thelt 
proper^  to  one  Patton.  expecting  to  receive  about  •10*000;  that  they  had  no 
proposition  to  make  as  to  plaintiffs'  debt.  Said  defendant  refused  to  pay 
plaintiffs'  debt,  or  secure  It.  or  to  promise  to  pay  It  from  the  sale  to  Fatton, 
and  stated  that  they  would  not  apply  their  property  to  their  debts  pro  rata. 
The  affidavit  avers  that  Knight,  one  of  defendants,  had  been  a  partner  of  an- 
other firm  until  a  short  time  before  the  commencement  of  this  action,  when 
lie  assigned  all  his  intereet  therein  to  his  wife;  that  defendants  had  tried  to 
■ell  their  property  and  business  to  one  Cleveland,  but  could  not.  for  reasons 
Immaterial  on  this  motion. 

An  aflBdavlt  of  one  Stlckney  states  that  he  was,  nntll  June  1. 1889.  In  tbe 
employment  ot  defendants;  that  while  he  was  with  them  the  average  stock  in 
manufactory  and  lands  was  about  $5,000  or  06,000  worth;  that  be  examined 
their  stock  about  February  14. 1890,  and  found  less  than  $2,000  worth.  From 
these  statements  of  Stlckney  the  plaintiffs  believe  there  has  been  a  great  and 
sudden  change  in  the  amount  of  stock.  The  plaintiffs'  affidavit  states  that  th^ 
are  Informed  oy  said  Stlckney  that  this  change  from  $6,000  to  $2,000  was  within 
two  weeks  prior  to  February  14th.  Stickney's  affidavit,  on  the  contrary, 
shows  that  it  occurred  between  June  Ist  and  February  14th,— eight  months 
aukd  a  half.  This  shows  the  difference  between  hearsay  and  sworn  statements. 
There  la  nothlns  in  the  least  suspicious  in  the  diminution  of  a  stock  from 
•6.000  to  $2»00(^  during  a  period  ot  over  eight  months.  In  a  coneem  whidi  la 
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not  successful  In  business.  Such  a  drcamstance,  standing  alone,  Id  no  way 
tends  to  sustain  an  allegation  Ihsl  the  defendants  have  disposed  of  proper^ 
with  intent  todefraud.  There  is  no  other  evidence  of  anytransferof  defend- 
ants* property*  except  ttiat  it  is  stated  that  one  of  the  defendants  had  sold 
Ills  interest  In  another  flrm  to  bis  wife.  What  auch  interest  was  vorth  Is 
sot  stated.  What  be  received  is  not  stated.  Wlwther  there  was  any  value 
whatever  In  his  i  aterat  after  pajinent  ctf  the  debta  of  that  flrm  is  not  stated. 
There  is  no  evidence  that  that  transfer  was  fraudulent.  ThraefMe  the  all» 
^atiOD  thalMBBAmto  tod  assigned  Qi^propertgr  with  Intent  to  defraud  fails 
■entire^. 

There  Is  no  evidence  that  defendants  were  about  to  assign  with  Intent  to 
defraud.  The  defendHnts  bad  been  negotiating  fbr  a  sale  of  their  bastness, 
but  bad  not  been  aacceesf  a).  One  defencfant  declined  to  pay  plalntifo,  and 
thus  to  give  them  a  preference  over  other  creditors.  He  declined  to  promise 
to  pay  them  out  of  the  avails,  if  ttaej  should  sell.  He  declined  to  make  a 
general  assignment  pro  rata.  In  all  this  there  was  no  evidence  of  Intent  to 
de&rand.  IMtadants  bad  a  right,  within  the  statutory  limit,  to  make  pcef« 
erences.  It  was  not  fraadnlent  for  one  of  defendants  to  refuse  to  promise  to 
assign  pro  rata.  The  plain  case  is  tbis:  Tbe  defendants  were  badly  embai^ 
xassed.  They  bad  tneffectuidly  tried  to  sell  out  their  business.  They  owed, 
httgtiy,  certain  banks  in  Troy.  They  were  not  ready  to  say  what  steps  th^ 
would  take  in  disposing  of  their  property  among  their  oredltoni.  The  plain- 
tifCs  wiatied  to  get  a  preference,  and  they  sought  to  do  this  by  entangling  de- 
fendants 1b  their  talk,  by  asking  for  promises  and  for  payment,  by  sanding  a 
former  employe  of  dftfendanta  to  estimate  tbe  stock,  wtd  tlteo  by  "iwfci»g  aa 
affidavit  as  to  their  own  beliefs  and  suspicions.  Attachments  ar«  not  to  bs 
granted  on  beliefs  and  suspicions.  They  operate  to  give  an  advantage  to  one 
«redltor  over  others;  and  some  wnwgful  aot,  or  the  evident  intent  to  do  some 
wrongful  act,  must  be  shown  to  justify  them.  We  most  not  oTerloiA  Uw 
phrase  "with intent  to  defraud  his  creditors."  That  is  the  gist  of  tbe  allega- 
tion, and  this  Intent  must  be  shown  by  evidenoe.  We  see  nothing  In  tbeas 
papers  which  sbows  any  such  Intent  In  regard  to  transfers  made,  or  truufets 
about  to  be  made.  In  fact  tbe  only  transfer  in  prospect  was  one  to  Fatton 
for  910,000,  and  there  Is  not  the  slightest  allegation  that  tbis  waa  not  a  Mr 
price,  or  that  Fatton  was  not  responsible.   If  tbe  defendant  had  |»ODaiaed  to 

«fty  plaintiffs  their  debt  of  over  97,000  out  of  this  910,000,  as  thtiy  asked  him, 
e  would  have  been  promising  a  preference  beyond  that  allowed  on  a  general 
assignment.  Of  course,  it  Is  natural  that  plaintiffs  should  wish  to  be  pwd, 
and  that  they  should  desire,  if  they  can,  to  get  a  preference  over  other  cred- 
itors; but  when  such  preference  can  only  be  had  by  showing  an  aotnal  or 
■expected  transfer  with  intent  to  defraud  creditors,  courts  should  be  careful 
to  see  that  tbe  evidence  clearly  shows  that  such  fraudulent  intent  really  ex- 
isted in  tbe  mind  at  the  deftondantB»  and  not  merely  in  the  IngonnitT-  of  Uw 
plaintiffs. 

A  point  is  made  that  this  order  Is  not  appealable  because  it  Is  said  to  be  a 
parU.  This  ia  a  mistake.  The  order  was  made  on  defendants*  mtotion,  and 
on  hearing  plaintiffs*  counsel  in  opposition.  It  is  of  no  consequence  on  this 
appeal  wbetlier  the  parties  appeared  voluntarily,  or  on  a  formal  notice.  In- 
deed, it  does  not  affirmatively  appear  on  tbe  papers  that  there  was  not  a  reg* 
ular  notice.  Nor  was  It  necessary  that  this  ihould  appear  on  tbepapera.  It 
Is  enough  that  the  order  shows  that  both  parties  were  heard  on  tbe  motion  to 
vacate  the  attachment.  As  that  was  the  case,  the  ordw  denying  the  motion 
was  not  £11  parts,  and  Is  appealable. 

We  have  examined  tbe  affidavits  carefully,  though  we  have  not  set  forth  all 
tbe  allegations  at  length,  and  weare  satisfied  that  there  was  not  such  evidence 
as  justified  the  attachment.  Order  reversed,  with  910  costs  and  ]^rinUngdi» 
bntaements,  and  motion  to  vacate  granted,  with  910oMti. 


Digitized  by  Google 


Siip.Ct} 


uouuMui  *.  aasBcn. 


Kkbhboxts  tJ,  QHuncB. 
(9uprMM  Otmtt,  Omeral  2>rm,  Third  D9partm0M.  JvSj  7,  UOB.) 

Amcm  voB  Honr  Hui  axo  IUosiTn>— Btcotmrt  Baoz. 

la  as  mUok  to  neonr  baok  BODej  ovaqMld  la  tha  MtQMMnt  of  an  aaaooak  It 
apf  aared  tba^  there  being  a  diaputo  aa  (o'tbe  ameunt  of  the  •ouevnt,  deCendant 
agreed  that  if  pUdntift  would  pa;  the  amount  of  his  demand,  whloh  Included  an  In- 
debtedneu  from  plaintlif  to  a  third  person,  who  had  assigoed  tt  to  defendant,  he 
would  repa7  whaWver  sum  it  should  be  asoenained  on  a  Mttlement  of  the  ao- 
aoovt  between  plaintiff  and  tlia  tiilrd  pwraoa  bad  been  orerpald  to  phiaMff,  natn* 
Ufl  eOsoted  a  uttlement  with  hia  debtor,  and  cot  a  receipt  uowliur  ttia  exaot 
amount  of  his  Indebtedness.  Held,  that  he  oould  recover  haok  the  dutonaet 
tween  the  amount  of  the  receipt  ana  the  smn  paid  defendant. 

Appeal  txtm  Albuiy^  county  cooit. 

Action  by  John  Kee&holU  against  Walter  &  Gburch  to  recoyar  a  namx  vvw 
paid  defendant  in  a  aeUtoment.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Ai^oed  before  Lkabnrd,  F.  J.,  and  Lakpon  and  Mathaji*  JJ. 
Wm.  3,  2>»*r,  {Bto,  X»  Btedrnm,  at  eoanael,)  for  appeUoot.  Jatob  B* 
Clufe.  for  re^ondeat. 

ZxLAsnxD,  p.  J.  Tbe  complaint  allegea  that  the  plalnUff,  on  the  8d  daj  of 
January.  1888,  paid  to  tbe  defendant  t^S^;  tbat  tMa  was  the  amount 
wU<*  tin  defeadaat  elalmed  that  tbe  plaintiff  owed  to  one  Uartha  Botehar; 
thai  tbe  plaintiff  at  the  time  claimed  tbat  ha  owed  satd  Batoher  much  leas; 
fcbat  plaintiff  paid  the  mraey  under  an  agreement  tbat*  it  saM  Batcher's  claim 
■giinit  pblntiff  was  less  than  that  sum,  tiiea,  as  aoan  as  pbiiatifl  had  settled 
with  aadid  BatclMr,  defendant  would  pay  back  to  plaintiff  the  dlffcnaoo.  It 
•▼era  that  pfaUnkiff  about  March  24, 1883^  settled  with  aaid  Batcher  for  said 
daim ;  that  be  owed  her  only  »98  at  tbe  time  whea  he  paid  deleodant  »424.85: 
ttwt  she  gave  platatlff  a  receipt  in  f  uU;  that  he  presented  this  to  defendant* 
and  demanded  the  difference;  and  the  complalat  demands  0381.86*  with  ia- 
toreat.  Ths  answer  admits  tbe  payment  «tf  tbat  sum  of  •424.85>  and  denies 
•rerytliing  else.  The  testimony  of  Simon  B.  E>enlKrit8  and  of  'BX'om  Gronnse 
tends  to  show  ttet  such  aa  agreemcat  was  madct  The  testlnwny  of  the 
p^pinifw  la  to  the  same  effect.  Ba  also  teatlQes  to  his  subsequent  settlement 
with  Martha  Batcher  for  •98.  and  also  to  tbe  demand  on  tbe  defendant  fos 
Che  babmae.  The  receipt  of  Martlia  BaUfaer  for  SSa.  dated  March  S4. 1888w 
ia  produced,  slating  that  this  was  all  which  was  duo  her.  The  testinMay  of 
Judge  Oluta  states  the  trimaaction  aubstantiaUy  as  set  fort^  in  the  oomplaint, 
to  the  effieat  that,  oa  the  3d  of  Januaiy,  1883,  the  defendant  said  tbat  be  bad 
ibis  claim  of  said  Batcher  against  tbe  plaintiff,  aad  tbat  defendant  agreed 
%hA  if  plaintiff  would  pay  tlie  amount  to  defendant,  and  ttien  would  settle 
with  said  Batcher,  and  bring  her  receipt,  tbe  defendant  weald  refund  tbe 
difference.  Mr.  Ludden  lestiQes  to  tbe  settlement  about  January  5.  1883. 
between  plaintiff  and  said  Batcher  for  C98.  On  the  other  hand,  the  defend- 
ant testifies  that  in  the  interview  of  January  8d  hCaald  that  he  had  a  claim 
against  said  Batcher  for  the  security  of  debts  due  him,  and  that  the  claim 
must  be  provided  for;  tbat  plaintiff  claimed  that  sach  debt  was  less,  and  de- 
fendant daimed  it  was  more.  One  portion  of  the  claim  was  a  note  of  plain- 
tiff to  Oeotge  A.  Batcher  or  bearer,  for  f400,  dated  May  1, 1869;  and  another 
was  an  account  ^^st  plaintiff.  Defendant  f  urihw  testifies  that  said  Martha 
Batcher  turned  over  the  note  and  aoconnt  to  him.  and  tbat  he  told  her  that 
whatever  he  collected  from  plaintiff  over  and  above  the  amount  due  defend- 
ant from  her  husband  (George  A.)  she  should  have  the  benefit  of.  There  is 
evidence  of  Schoonmaker  to  the  same  effect,  as  to  the  agreement  between 
Martha  Batcher  and  tbe  defendant.  The  testimony  of  Martha  Batcher,  on 
the  contrary,  is  to  the  effect  that  the  defendant  was  to  collect  this  claim  txxaa. 
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plaintiff  and  pay  it  to  hw.  Without  going  orer  the  testimony  In  detail  any 
f  urtiier,  it  la  seen  that  there  was  a  conflict  on  fbn  evidence  aa  to  the  tranaao- 
tlon  of  January  8d.   At  that  interview  Judge  GInte  wrote  down,  and  pot 
hl8  iniUala  to.  the  following  paper:  **MaTtbaBateher  baa  inGharch'a  bilU 
$424.86.  If  her  dalm  is  lesa.  Church  is  to  give  hia  eheok  for  the  balance. 
J.  H.  0."   The  defendant  insists  that  this  was  read  aloud,  and  awaented  to 
by  the  parties,  and  that  It  is  the  binding  agreement  between  them,  and  ahould 
exclude  all  other  evidence  of  the  agreement.  It  Is  evident  that  thla  papa-, 
without  some  extrinsic  evidence^  is  hardly  to  be  understood.  Bat  it 
that  at  the  time  of  the  interview  the  plaintiff  and  the  defendant  were  having 
a  aetUement  in  regard  to  some  rent  claimed  1^^  defeidant  against  tike  ^aln- 
tifl,  and  that  for  acme  reason  this  allied  debt  of  plaintiff  to  said  Batdier 
waa  brought  Into  the  settlement.   This  is  the  meaning  of  the  words:  **Maih 
tha  Batcher  has  in  Church's  bill,  •424.86."   All  the  testimony  shows  thit 
this  meant  that  the  claim  of  said  Batcher  against  the  plaintiff  was  in  tlie  Ull 
or  donand  of  defendant  against  plaintiff.   The  writing  then  atatea  that  it 
her  dfdm  Is  less, — that  Is,  if  her  claim  i^inst  plaintiff  Is  less  than  S^i-S^— 
defendant  Is  to  give  his  chedc  for  the  balance.   The  writing  does  not  say  to 
whom  the  check  Is  to  be  given.   But  all  the  drcumatances  ahow  that  it  wu 
to  be  given  to  plaintiff;  tor  if  plaintiff  paid  more  than  was  really  owing  by 
him  to  said  Batcher,  the  excess  would  justly  be  refunded  to  him.   If  we  take 
the  defendant's  statement,  viz.,  that  he  told  said  Batcher  that  whatever  Iw 
collected  from  plaintiff  over  and  above  what  waa  due  to  defendant  from  her 
deceased  husband,  George  A.  Batcher,  she  should  have  the  benefit  of,  stQl 
that  does  not  seem  to  affect  the  question  of  defendant'a  liability  to  plaintiff 
for  money  paid  In  excess  (tf  the  debt,  and  paid  on  an  agreement  to  refund. 
Whether  defendant  or  said  Batcher  held  the  claim,  the  plaTntifl  was  not  bound 
to  pay  more  than  he  owed.   If  he  had  paid  without  the  agreement  to  refand, 
it  might  have  been  said  that  the  payment  was  voluntary.   But  no  aucb  posi- 
tion is  tnlcen  here.   Evidence  was  given  as  to  how  much  waa  aotnally  owing 
from  plaintiff  to  said  Batcher,  and  the  referee  has  found  the  amount,  ao  tint 
the  plaintiff  does  not  rely  solely  on  hia  settlement  with  her.   There  ia  aome 
eonflict  aa  to  what  were  the  exact  rights  of  the  defendant  In  the  BaUdier 
claim;  whether  he  waa  absolute  owner,  or  a  holder  aa  security.   At  any  rata, 
he  could  make  an  agreement  as  to  the  terms  on  which  plaintiff  should  pay. 
80  far  aa  affects  this  case  it  does  not  seem  to  be  very  important  wbetho'  cm 
the  Sd  (tf  January  defendant  waa  holding  the  Batcher  note  and  account  is 
absolute  owner  or  as  agent  for  said  Batcher.   In  eithw  eaae,  if  an  agreonent 
was  made  between  pluntlfl  and  defendant  that,  if  plalnUff  paid  defendant 
the  whole  •424.85  claimed  to  be  owing  said  Batcher,  and  If  her  claim  ahonid 
In  (act  be  leas,  then  that  defendant  would  refund,  the  defendant  would  be 
liable,  whether  he  was  absolute  owner  or  not.   The  plaintiff  did  not  know 
that  defendant  claimed  not  to  be  absolute  owner.   The  referee  has  found  as 
a  fact  not  only  that  plaintiff  settled  with  said  Batcher  on  the  6th  of  January 
for  •98.31,  bnt  that  that  was  the  amount  of  the  Indebtedness  to  bv.  The 
defendant  urges  that  the  referee  erred  in  refusing  to  find  that  the  Batcher 
claims  belong  to  defendant.   But  If  It  did  so  belong  we  do  not  aee  any 
ground  why  the  defendant  should  retain  more  than  waa  due  tliereon,  when 
the  payment  had  been  made  on  an  agreement  that  If  the  claim  waa  lesa  do- 
fendant  should  give  hia  check  for  the  balance.   There  are  no  rulings  as  to 
the  admission  or  exclusion  of  evidence  which  require  a  mtwibI  of  the  judg- 
ment. Tha  Judgment  shoukl  be  affirmedt  with  eosta. 
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Adams  v.  Tator. 
{auprmne  Court,  General  Term,  TMrd  DejxsrtmmL  JvJlj  7,  IMO.) 

U  CtnrFBUiov  or  Jusgiukt. 

Cod*  dTil  Proo.  N.  Y.  i  2804,  glvlag  JuriadiotioD  to  Jiutices  of  ths  pMoe  to  ntar 
•onfewioiu  of  Indemeate,  doe*  not  ooDfer  autboribr  to  confess  for  a  contingent 
UabUitj.  Seoaon  6011  provides  that,  on  the  oonfeeaioa  of  judgment  before  a  Jus- 
tice, there  must  be  an  amdarit  stating  tliat  the  defendant  u  honestbr  Indebted  to 
pl^tiff  In  t^  sum  speolfled,  over  and  abore  b31  Just  demands  which  defendant 
has  against  plaintiff.  Held,  that  a  justioe  of  the  peace  had  no  authorl^  to  enter  a 
eonf ession  ox  Judgment  In  favor  of  a  sure^  on  certain  notes  against  the  principal 
■ukor,  where  the  rarely  had  not  p^d  the  notes  at  the  time  of  the  entry  of  Judg- 
ment, altlWD^  befon  mob  mbcj  h»  had  agreed  with  the  priai^aL  to  make  raoh 
p^ment 

I.  Saks. 

The  Jndgments  being  baaed  principally  on  >noh  notes,  tbej  were  not  valid  as  to  oer- 
tain  minor  Items,  covmd  br  w  JuogmoDla,  wUOb  won  Mtoally  dno  at  tko  ttaoo 
oonfes^n  was  made. 

AppeH  ttota  dnmlt  oonrt.  Schoharie  eonntj . 

Action  hf  Ambrose  W.  Adanu*  as  constable,  eto.»  sgainst  John  H.  Tstor. 
Argued  before  Learned,  P.  J.,  and  Lahdoh,  J. 

Wat9on  Lamont  and  Wttliam  C,  liomonU  [IfathainUil  O,  Moakt  of  eoan- 
Ml,)  f OT  appellant.  AUmt  Baktr,  {Hobart  Krwnt  tA  oou  nsd, )  fur  reepondenfc 

Lbabnbd,  p.  J.  This  Is  an  aotlcn  to  recover  damages  for  taking  personal 
pnq>ert7.  The  platntlfl  recorered,  and  defendant  appnls.  The  plaintiff  was 
in  possession  of  the  property  hy  virtue  of  execatlons  issned  ontwojudmients 
recovered  by  one  Iflckle  against  one  King  on  confession,  March  10, 1&5,  be- 
fore a  Justioe  tsX.  the  peace,— one  for  (600.  the  other  for  t£200.  Thedefmdant 
took  the  property  virtue  of  a  chattd  mortgago,  executed  to  htm  King. 
December  80.  1884.  and  not  flled  until  March  14, 1886.  On  the  flrst  trial  It 
was  urged  that  plaintiff  was  not  a  oonstable.  That  point  was  dispossd  of 
vrhen  the  ease  was  here  before,  (42  Hun,  384.)  and  will  not  be  again  con- 
sidered. The  principal  questions  now  are  as  to  the  validity  of  the  Judgments 
and  the  regularity  of  the  execations.  It  Is  urged  that  the  confessfons  of 
Judgment  were  in  fact  fraudulent,  and  also  that  the  Justice  had  no  authority 
to  take  a  confession  of  Judgment,  given,  in  fuct,  to  secure  contingent  llahili- 
ties.  In  form  the  confessious  authorize  a  judgment,  but  theystate  nofactsof 
any  kind,  and  show  no  cause  of  action.  It  ia  further  clalmed-by  the  defend- 
ant that  the  affidavit  attached  to  each  confession  is  defective.  On  the  trial  it 
appeared  that  the  alleged  indebtedness  for  which  these  Judgments  were  con- 
feraed  was  made  up  ea  follows:  (1)  A  Joint  and  several  note  made  by  King 
and  Mickle.  dated  October  SO,  1884,  for  9400,  at  one  year,  held  by  a  bank  at 
Middleburgh,  when  the  confession  was  given.  Aa  between  the  parties, 
Mickle  was  surety  for  King,  who  received  the  avails.  (2)  A  promiasory  nclba 
made  by  King  and  Mickle,  dated  March  14,  1884,  for  949  and  interest,  at  one 
year,  held  by  George  B.  Brayman,  on  which  Mickle  was  in  fact  surety,  (3) 
A  promisson'  note  made  by  King  and  Mickle,  dated  March  13. 1884,  for  968.40 
and  Interest,  at  10  months,  held  hy  Mrs,  Foland,  on  which  also  Mickle  was 
in  fact  surety.  (4)  An  Indebtedness  on  book-account  of  about  $64.37,  and 
perhaps  borrowed  money,  9130.  There  is  evidence  to  the  effect  that.  Just  be- 
fore the  confessions,  Mickle  and  King  looked  over  their  affairs,  and  that  there 
were  found  liabilities  to  over  9700.  Including  these  not»;  that  they  agreed  to 
call  the  amount  9700;  that  Mickle  agreed  to  pay  the  notes  if  King  would 
fl^ve  the  Mourlty;  and  that  <ni  this  arrangement  the  judgments  were  oon- 
feesed. 

It  is  evident  that  the  notes  above  mentioned  formed  the  principal  part  <A 
the  indebtedness  for  which  the  Judgments  were  confessed.  The  learned  Jos- 
ttoe  who  tried  the  case  sipiessed  some  doubt  on  the  queaUoB  <tf  the  confN- 
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■ion  of  tfaeee  Judgments  for  a  contingent  liability,  but  decided  to  hold  the 
Judgments  good  In  that  respect.  Section  2864  gives  a  Justice  of  the  peace 
Jurisdiction  lo  enter  confession  of  Jadgmenta  as  prescribed  In  title  6  of  chap- 
ter 19.  Sections  8010,  8011.  prescribe  tbe  mode,  and  are  subetantiallj  like 
the  provisions  of  tbe  Hevised  Statutes.  The  third  snbdiviaion  of  Um  latter 
section  requires  that,  vhen  the  judgment  exceeds  950,  there  mnst  be  an  affi- 
davit of  Um  parties,  "stating  that  the  defendant  is  honestljand  Justlj  Indebted 
to  the  plalntifC  In  the  sum  speeifled  therein,  over  and  above  all  Just  demands 
which  the  defendant  has  against  the  plaintiff."  Tbe  argument  of  tbe  defend' 
ant  Is  that  King  waa  not  indebted  to  Mlckle  at  the  time  of  the  oonfeasion  npou 
the  notes,  nor  even  upon  Miokle's  agreement  to  pay  them,  though  he  migbt 
become  so  indebted  when  MIckie  paid.  It  ia  worthy  of  notice^  in  eonaldaring 
this  question,  that,  in  regard  to  confessions  In  courts  of  record,  the  Code  li 
preclae  and  clear.  It  gives  express  authority  to  confess  for  a  contingent  lia- 
ulity,  and  requires  a  verified  statement  of  the  facts  constituting  snch  liabil- 
ity. Sections  1273, 1274.  See  Bank  t.  I>otjf,  41  Hon,  76.  And  some  lnfe^ 
ence  may  be  drawn  therefrom  that,  if  conf^siona  of  judgment  in  Juatice'i 
court  were  authorized  for  contingent  liability,  a  similAr  provision  would  hare 
been  made  for  a  statement  of  facts.  In  the  present  case  the  confession  states 
no  facta  wbatevw.  It  does  not  show  for  what  cause  of  action  the  Judgment 
is  to  be  entered, — whether  for  assault  and  liattery,  for  damages  in  taking  a 
cliattel,  for  money  loaned,  or  for  goods  sold.  It  only  authorizes  a  Judgment  for 
a  certain  amount,  or  no  cause  of  action  wlutever.  We  have  doubts  whether 
such  is  the  proceeding  authorized  by  the  Code.  A  "confession"  means,  ordi- 
narily, tbe  acknowledgment  of  some  facts;  and  it  is  reasonable  that  futo 
should  be  stated  at  least  as  fully  as  would  be  done  in  a  complaint  In  tbeaame 
court.  This  might  be  quite  Important  in  order  to  show  the  nature  at  the  ex- 
ecution to  be  issued.   Section  3026. 

But,  passing  this,  we  come  to  the  question  as  to  the  contingent  llablHIy. 
It  is  certain  that  at  the  time  of  the  entry  of  the  judgments  King  was  indebted 
on  the  notes,  not  to  Jllckle,  but  to  the  holders.  A  princ^)al  is  not  indebted 
to  the  surety  until  the  surety  has  paid  tbe  debt.  Even  though  Mlckle,  in  con- 
sideration the  giving  these  Judgments,  had  agreed  to  pay  tbe  debt,  atiU  It 
could  not  be  said  that  King  was  indebted  to  Mickle  for  these  notea  at  the 
time  when  the  Judgments  were  given.  Whether  Mickle  would  pay  them  cr 
not  was  uncertain.  If  he  paid  them,  King  would  owe  him;  If  be  did  not, 
King  would  not  owe  blm.  All  was  contingent.  This  is  not  saying  that  It 
would  not  be  a  lawful  arrangement  for  King  to  secure  ^ckle,  on  receiving 
such  a  promise.  We  are  only  examining  whether  the  language  required  la 
the  affidavit,  viz.,  tliat  the  defendant  Is  justly  and  honestly  Indebted  to  plaiup 
tiff  in  the  sum  specified,  can  be  coustrued  to  comprehend  such  an  arrange- 
ment. Mickle  was  already  liable  on  these  notes.  He  assumed  no  new  obli- 
gation. He  simply  obtained  a  Judgment  against  King  before  paying  ttu 
notes,  which  he  would  have  been  able  to  recover  after  paying  ttiem.  Only 
after  he  bad  paid  them,  King  would  have  become  indebted  to  him;  before^ 
King  was  not.  When,  then,  the  Code  requires  such  an  affidavit,  it  shows 
thnt  there  must  be  an  existing  debt  to  the  plaintiff.  Probably  the  debt  need 
nut  be  yet  payable.  For  that  case  a  stay  of  execution  Is  provided.  Section 
3UI0.  But  tbe  defendant  must  owe  tbe  plaintiff.  DeHtum  (n  pratenti  sol- 
verulum  infuturo.  Debt  existed  in  the  present  case,  but  not  to  thla  plain- 
tiff; that  is,  as  to  the  three  notes.  Snu'tA  t.  Kratuka^,  18  Hun,  626»  and 
cases  cited. 

But  the  plaintiff  insists  that  by  the  effect  of  tb0  agreement  between  Ulekle 
and  King,  just  prior  to  the  confessions,  t700  was  due  and  owing  by  King  to 
Mlckle,  wlUiout  any  contingency.  Very  probably,  the  agreement,  based  on 
the  promise  by  King  to  confess  judgment,  might  have  been  Talid.  But  the 
agreement  was  nothing  more  than  making  Mickle  the  prin^pal  debtor,  aod 
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King  the  snrety,  on  tb«  notes,  as  between  themselTes;  and  it  ooold  Dot  ba 
said  ttiat  King  was  IncleMed  to  If  lokle  In  that  amount  OTer  and  above  all  just 
demands.  Tne  plaintliC  urges  that  Judgment  may  be  confessed  fwa  tort,  and 
tbat  a  tort  Is  not  a  debt.  That  may  be  true.  But,  wlioa  the  parties  have 
settled  and  agreed  on  the  damages  which  are  to  be  paid  in  compensation  for 
a  tort,  it  might  not  be  a  foR»d  cooBtruction  to  say,  in  such  an  affidavit,  that 
the  defendant  was  Indebted  In  tbat  amount.  Whether,  however,  a  case  of 
tort  is  within  these  sections  we  need  not  decide.  It  Is  true  tbat  In  this  case 
Mi^e  did  aubseqaently  pay  these  notes.  But  we  think  that  the  learned  Jus- 
tice correctly  held  that  such  payment  was  Immaterial  as  to  the  point  now 
oonsidered.  In  confessions  of  judgment  in  courts  of  record,  there  is  a  spe- 
cial provision  for  the  issue  of  execution  when  the  debt  is  not  aU  due;  the 
word  "due'*  then  meaning  "payable. "  Section  1377.  See  /«|^ray  v.  Sawa- 
mum,  6  N.  T.  Snpp.  629,  and  Bank  t.  fioJomon.  Id,  682.  In  section  3026, 
ifc  la  provided  that  axeontlons  on  justices'  judgmeiUa  lauat  spaclfy  the  sum 
reooTowi  and  the  sum  actually  due.  Xow,  whatevar  tho  meaning  of 
the  word  "due"  in  this  seotioo,  as  the  axceutions  were  issued  the  same  day 
with  Uie  Jndgments*  Hi  Is  plain  that,  as  boi  the  amount  of  the  notes,  nothing 
was  dua  in  aitber  neanlag .  And  tha  axeeatloaa  in  fai^  did  not  stata  that 
any  amonot  was  dne.^«  dsCeot  whldi  may  be  a  mere  irregularis.  Wetbink* 
tbeo,  tbat  the  absenee  of  any  special  provision  for  the  entry  of  judgments  on 
eonfeasion  in  justlcea*  courts  for  <»>nttngent  liabilittost  with  the  reqoirement 
of  the  affidavit  above  referred  to,  shows  that  no  such  eoatorioaa  vrero  contem- 
plated by  the  statute.  There  ia  reaaon  for  thfs»  beoaase  piooeedings  in  jua< 
tioes'  courts  are  simple,  and  adiqtted  to  plain  eases.  And  it  would  seem 
strange,  if  Jndgmwita  on  contingent  debts  liad  been  emitemplated,  tbat  pro* 
Ttoions  similar  to  those  of  section  127i  were  not  added. 

The  plaintiff  ui^^  that  the  jndgmanta  are  good  at  least  to  ttia  axtent  not 
Civen  to  seeura  the  notes.  We  do  not  see  bow,  in  regard  to  thsee  jnatioes' 
lodgments,  we  oan  hold  this.  There  is  a  alight  variation  in  the  form  of  affi-* 
davita  from  that  required  by  Oode,  g  3011,  subd.  3.  The  affidavits  follow  tha 
iHDgDage  of  2  Bev.  St.  marg.  p.  245.  §  114,  subd.  3.  We  do  not  think  tha 
variatiOQ  Is  fatal  We  think,  thereftHre,  that  these  judgnMnta  on  otuifessicfn 
OMUiot  be  iuatidned.  and  tbat  tbe  judgment  and  wdar  ap|Maled  Cron  moat  b« 
iwvaned*  and  a  now  trial  granted,  eoirti  to  abldo  aveat. 


Gould  «.  Tbask  al  al, 
{Supreme  Owft,  Oenaral  Tom,  TMrd  DepartmenL  July  7, 1800.) 

1.  Vaonbs  *md  BaoKaBS— Dxfout  or  Misoms— Szmuoir  or  Tm. 

Defendants,  u  brokwa,  pnrohased  oertain  itecks  for  plalotUt  nnder  a  oontraot  by 
the  terms  of  whloh  he  waa  to  deposit  a  oertain  per  oent.  of  tbetr  par  value  as  mar. 
ginm,  and  in  oaae  a  decline  In  ■toc^B  ehoold  reanoe  (be  margins  below  an  agreed 
minimum  per  cent,  defendants  might  demand  deposits  sofQcIent  to  Increase  the 
marslni  to  the  original  amount  required  to  be  deposited,  In  defanlt  of  the  pajmsnt 
of  wnioh  they  were  anthorised  to  sell  without  notice.  Plalnttfl,  having  been  re. 
peatodly  called  upon  for  margins,  gave  defendants  his  note,  whloh  waa  plaoed  to 
Ids  crealt  and  reoalpted  for  as  "temporary  ooUatersl, "  but  there  was  no  settlement 
ei  the  aoconnte  between  the  parties  at  the  time.  Afterwards,  on  plaintiff's  failure 
to  comply  with  repeated  demands  for  margins,  defendants  sold  the  stock,  rendered 
an  aooount  of  this  and  other  sales,  return^  his  note,  and  on  Us  approral  of  the 
aooonnt,  and  at  his  reqnea%  paid  him  the  balasoe  due.  ileld  that,  in  tbe  abseuoa 
of  an  Bspreas  agreement,  the  note  did  not  amount  to  a  deposit,  norc^erate  to  ex- 
tend the  time  for  depositing  margins  until  the  note  Should  matnrau 

IL  Sam>— BnomL. 

Where  pUdntiff,  at  the  time,  malces  no  objeotton  to  the  sale,  and  snbsequentlr  n- 
eetvas  baok  his  notOi  and  asks  for,  receives,  examines,  and  approres  the  statemmt 
of  bla  aooount,  and  accepts  a  oheck  Id  full  settlement  of  tJie  oalanoe  appmrlng  dns 
Um,uid  afterwards  aoqnlesoes  therein  until  the  stock  shall  have  great^  inoreaaed 
In  value,  he  wlU  be  estopped  to  repudiate  tha  acts  of  dafendaats,  and  hMd  them  for 
Iwadvaaoa 
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8.  SUIB— iNTBBBn. 

Tbe  icUon  beinff  for  oooTerslon  of  itooki,  asd  not  for  »  balauw  due  on  Moonntt 
plwlTitiT  oanoot  piaoe  In  issue  tbe  qnestton  irtietber  the  BooounU  wars  InooRMt  1^ 
rBuon<tf  axoetBtre oharges of  intereBt,  where  It  doae  not  i^pear  Uiat  enali  ttB—lTe 
cAierges  woold  eqoal  the  defldt  in  margini. 

Appeal  from  jadgment  on  report  of  referee. 

Aotion  by  WlUlam  Ctould,  Jr..  agalnat  Spencer  Trask  and  otfaera  tor  the 
conversion  o{  certain  Btocfca  held  by  defendants  as  brokers.  JndgBtanfe  tar 
defendants  on  the  report  of  a  referee.  Plaintiff  appeals. 

Argued  before  Lbasmbd,  P.  J.,  and  I^utDON  and  Uaybaii.  JJ. 

Z>.  Cody  Harriek,  for  appellant,   ffeorge  L,  NtchoUt  for  respondent. 

Iaabned.  p.  J.  This  Is  an  appeal  from  a  Jadgment  In  favor  of  defend- 
ants entered  on  the  report  of  a  referee.  The  action  ia  to  recover  damagea  al> 
leged  to  have  been  aastained  by  plaintiff  on  acconnt  of  the  alleged  oonverslfHi 
by  the  defendants  oC  certain  shares  of  stock.  The  plaintiff  commenced  buy- 
ing itockson  a  margin  tbrongh  the  firm  of  Trask  &  Traver,  about  May,  1880. 
The  present  defendants  succeeded  that  Qrm  In  May.  1881,  and  the  plaintiff's 
business  of  baying  stocks,  as  aforesaid,  ma  transferred  to  and  oontinaed  by 
the  present  defendants.  It  is  found  by  the  referee  that  tbe  agreement  made 
between  plaintiff  and  these  firms  was  that  he  should  deposit  as  margin  10 
per  cent,  on  the  par  value  of  stocks;  that,  If  there  should  be  a  decline  so  that 
the  margin  should  be  reduced  to  7  per  cent.,  plaintiff  should  deposit  enough 
to  make  the  margin  10  per  cent.;  that  If  he  fiUled  to  do  so  they  were  at  liberty 
to  enter  stop  orders  or  to  sell  bis  stocks  without  notice.  On  the  27th  of 
tember,  1887,  defendants  were  carrying  for  plaintiff's  amount  200  shares  Mis- 
souri Pacific,  200  shares  St.  Paul,  200  shares  Western  Union,  bought  by  them, 
as  brokers  for  him.  with  their  own  capital  and  credit.  Tbey  were  also  carry- 
ing in  his  account  50  shares  American  Express  and  50  shares  of  Kational  Ex- 
change  Bank,  Albany,  which  had  been  delivered  by  him  as  margin.  These 
last*mentioned  stocks  were  sold  October  26,  1887,  by  plaintiffs  express  direc- 
tion, and  no  question  arises  as  to  them.  On  or  about  September  27, 1887.  tbe 
margin  on  plaintiff's  account  was  less  than  2  per  cent,  on  the  par  valae  of 
shocks  carried  by  defendants.  From  that  date  till  October  24th  the  highest 
margin  was  less  than  8  per  cent.  Between  those  dates  the  defendanta  made 
repeated  demands  on  pbiintiff  to  deposit  additional  margin,  which  demands 
were  not  complied  with,  unless  as  follows:  On  the  15th  day  of  October  plain- 
tiff executed  and  delivered  to  defendants  bis  promissory  note,  at  30 da^.  to  his 
own  order,  and  Indorsed  by  him,  for  05,000,  and  they  gave  him  a  receipt 
therefor,  describing  it  as  "to  be  held  as  collateral,  temporarily."  At  the  time 
of  the  delivery  of  uld  note  defendants  told  plaintiff  that  they  would  not  close 
bis  account  that  day.  but  that  the  stocks  must  be  sold  unless  he  coald  assnra 
them  within  a  short  period  that  he  would  have  the  money.  The  plaintiff  in- 
formed them  that  he  would  have  it  by  the  17tb  or  18th  of  October,  to  which 
they  replied  that  they  would  wait  till  that  time  before  taking  action.  On  the 
18th  day  of  October  defendants  sold  100  shares  of  plaintiff's  St.  Paul  stock  by 
his  direction.  On  the  20th  defendants  notified  plaintiff  that  they  would  enter 
a  stop  order  the  next  day  on  the  remaining  stocks,  specifying  them,  at  certain 
specified  prices.  At  bis  request,  on  the  22d,  they  changed  the  limit  on  two 
of  these  parcels  of  stock.  On  the  24th  the  limits  on  the  stop  orders  were 
reached,  and  tbe  stocks  were  sold  at  tbe  stock  exchange  in  New  York.  A 
atop  order,  aa  found  by  the  referee,  signifies  that  where  an  order  baa  beei 
given  to  sell  stocks  at  such  a  price,  and  like  stocks  sell  at  that  or  a  lower 
price,  the  broker  who  has  the  order  most  sell  the  stocks  at  the  next  market 
price  following  the  sale  of  like  stocks.  The  proceeds  of  these  sales  were  ap- 
plied to  plaintiff's  debt  to  defendants,  and  the  balance,  •68.76.  was  paid  to 
him  October  29tb.  and  retained  by  him.  The  referee  finda  that  the  plaintiff 
xeeeived  a  detailed  atatemant  of  aoooant  from  defCndanta,  examined  and  ap> 
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proved  it,  and  aooepted  the  abore  sam  In  fall  of  the  balance.  Afterwards,  on 
Koyember  17th,  the  plaintiff  notlfled  defendants  that  he  was  informed  that  they 
bad  no  right  to  seli  his  stocks  while  they  held  his  note  as  collateral  untii  the 
note  wwdaeand  tUsmissed.  He  ther^ore  ordered  the  stocks  to  be  sold  at 
market  rates.   They  had  returned  to  him  that  note  on  the  2?lb  of  October. 

Tbe  ptdnt  at  Issue  between  the  parties  is  whether  the  receipt  by  defendants 
of  plainliffs  note  aforesaid  took  from  them  tbe  right  to  sell  the  plaintiff's 
stodn  for  want  of  a  sufficient  margin.  At  the  time  the  note  was  delivered, 
according  to  tho  testimony,  the  margin  which  plaintiff  had  was  less  than  one- 
lialf  of  1  per  cent.  Even  U  tbe  note  then  were  to  be  conaidered  as  additional 
margin,  tbe  total  anurant  of  the  ma^ln  would  not  be  10  per  cent.  <nL  tbe 
stocks  carried,  calling  them  only  teO.OOO  at  par;  and  tbe  finding  is  that.  If  tbe 
margin  should  be  reduced  to  7  pw  cent.,  plaintiff  would,  by  his  agreement, 
|ay  enough  to  make  it  10  per  cent.  In  the  most  favorable  view  forthe|diUn'- 
(iff,  therefore,  he  did  not  at  that  ttme  make  bis  margin  good.  On  the  days 
€l  the  actual  sates,  October  18th  and  24th.  also,  pUlntiff's  margin  was  less 
than  1  per  cent ;  so  that  at  least  on  the  former  of  those  dqys  tbe  plaintiff, 
even  with  the  note,  bad  not  10  per  cmt.  margin  with  defendants.  Theplaln- 
tifl  D^ea  tbat  tbe  receipt  of  the  note  was  an  extraslon  of  tbe  indebtedness 
then  owing  to  defendants,  and  a  suspension  of  the  right  of  action;  but  the 
receipt  given  by  them  shows  that  this  view  Is  not  correct.  Tbe  note  was  not 
given  for  an  amount  aotn^ly  due  and  owing.  There  was  an  unsettled  aih 
ooont  between  tiie  parties.  Tlie  flnetuations  in  stocks  might  change  the  bid- 
anee  of  tbat  account  when  Inought  to  a  settlement.  Kothmg  bad  twen  agreed 
nptm  which  this  note  was  Intended  to  extend.  Further.  Gib  receipt  states 
that  the  note  Is  to  be  held  as  collateral,  temporarily^  The  plaintiff  dtee 
pommy  v.  Tanner.  70  N.  T.  650.  But  it  was  there  found  as  a  fact  that 
there  was  a  valid  ^reement  to  extend  the  time.  Here  no  such  agreement  is 
proved)  and  the  note  and  receipt  do  not  eatsbllA  such  an  agreement. 

Bi^  again,  tbe  testimony  shows  that  the  note  Was  not  accepted  asamai^in. 
It  gave  tbs  defendants  no  security.  The  plaintiff  was  no  more  liable  on  tbs 
note  (in  defendants*  hands)  tbu  he  would  have  been  on  tbe  balance  al  bo- 
coont.  It  fbrmed  no  lien  on  any  property.  It  never  passed  out  ot  defttid* 
ants*  bands  until  It  wss  returned  to  plaintiff.  Therefore  no  reoovery  could 
ever  have  been  had  against  bim  on  Uie  note  exoept  for  snob  amount  as  be 
might  be  found  to  owe  on  the  settlement  of  his  speculations.  The  constmo- 
tion  which  plaintiff  gives  to  the  transaction  imposes  on  defendants  an  obUga* 
lion,  for  no  value  received,  to  bold  plaintiff's  stocks,  without  selling  them,  for 
83  days  from  October  16th.  It  would  seem  almost  incredible  that  defendants 
would  enter  Into  such  an  agreement  when  they  were  constantly  calling  in 
viUn  on  plaintiff  to  make  his  margin  good;  and  the  testimony  of  t£e  witnesses 
on  tlUs  point  shows  that  no  such  agreement  was  made  or  contemplated.  The 
plainUfl  himself  accepted  his  returned  note  12  days  after  it  bad  been  given, 
and  received,  without  objection,  a  few  days  afterwards,  the  balance  of  his 
account  owing  him  on  th«  sales  of  stocks,  it  was  not  until  some  two  weeks 
aftt>r  this  receipt  and  acceptance  tbat  he  complained  that  tbe  action  of  defend- 
ants was  not  proper.  The  defendants  had  made  these  purchases  of  stock 
with  their  own  capital  and  credit  for  plaintiff.  He  was  bound  to  indemnify 
tbem  against  loss,  according  to  tbe  terms  of  their  agreement;  and  according 
thereto  they  were  entitled  to  be  kept  safe,  to  a  certain  extent,  by  means  <h 
the  margins  against  tbe  risk  of  loss.  Under  these  circumstances  they  notified 
him  October  I^h  of  their  intention  to  enter  stop  orders.  The  next  day  plain- 
tiff requested  a  change  In  these  orders,  which  was  made.  He  made  no  othef 
objection  to  the  sales  which  might  be  made  under  these  stop  orders.  He  did 
not  insist  that  his  note  was  an  extension  of  time,  or  was  a  sufficient  margin. 
Therefore  be  knew  tbat  his  brokers  were  about  to  make  sales,  in  certain  events, 
srblob  hs  now  asserts  Ui^  had  no  right  to  mak&  But  be  made  no  objection. 
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The  Bales  wen  made.  He  noetved  a  Bttttement  ot  tbe  account,  uked  foraoi 
received  bis  note,  which,  be  now  says,  was  an  extenakm  of  tiiM  to  NotoB' 
ber  17th.  On  the  29tb  of  Od»ber  ha  asked  for  and  received  a  ehadc  for  Ike 
balance,  and  then  had  an  Interflew  with  defendants,  where  he  exmrnined  tto 
aoeoant  and  found  it  correct.  IXo  oomphdnt  was  made  during  aU  this  time 
that  the  sales  were  not  justlflaUe.  ft  may  be  that,  it  be  had  then  objected  to 
tbesales,  and  the  defendants  bad  thought  that  the  objection  was  just,  Vbm  couM 
bave  bought  the  like  amount  of  stocks  without  any  toss.  Bat  the  puintU 
watted  without  complaint  ontU  the  stocks  bad  riseo,  and  then  infbnaed  th* 
defendants  tliat  their  acts  were  unauthorized.  Good  ftUti)  demanded  afplalfr 
tifl  an  Immediate  rqindiaUonof  the  defradants'  actoas  soon  m  hskMiv  afttiSB 
and  a  refnaal  to  accept  si:^  of  the  avails. 

The  i^nHlt  further  urges  that  the  accounts  of  the  defendants  wm  Ibooiw 
rset,  inasmuch  as  thi^  ohuged  plaintiff  Interest  on  Interest.  Ihi^  quesUon 
cannot  be  ndsed  here.  The  complaint  Is  not  for  s  halanoe  due  on  account 
It  Is  for  eouTerstott  of  stocto.  Tbmeannotbeareeovayason  an  necooi^ 
tag.  If  the  chaxge  ctf  Interest  on  interest  Is  ineoxiect,  the  amount  ovmfaaml 
Is  nM  enough  to  show  that  the  margin  of  jdaSntlfl  was  good.  Thorefare  It  Is 
immateriaL  If  the  defendants  owe  plaintiff  a  balanon  on  their  neoonat,  h» 
must  bring  anothsr  Und  of  action  to  reoorsr  It.  Tin  judgment  h  afflrmeC 
with  costs.  AH  oonenr. 


BOTHTOH  V»  LADDT* 

(fltvpreme  Oovrt,  Oefieral  Term,  nwrd  PejAWimcnt.  JtAj  IT,  INQ.) 

L  SzsoDTOBS  Mint  ADMiirnrmATOBs— LiASnJTT. 

Where  a  will  proTlde*  that  the  expenses  of  admlttUttatloD  ihall  be  oharced  open, 
and  patd  out  of,  the  eatate  of  the  tottetor,  both  real  ud  parNiiaL  th«  aifiiiliilslie 
trix,  to  whom  one-half  of  the  estate  has  been  devised  for  life,  aaa  who  Is  tbo  m- 
slgnee  of  the  other  half,  la  not  penonallj  liable  for  aooh  ezpenaea. 

<L  Sua— CoiTB. 

In  an  aoUon  acatDst  an  admlntotnttetz  to  reeorer  Ibr  ■ervioea  perfonaed  mti 
moneys  wpendM  aa  expansss  of  admtalstratfon,  oocto  may  ba  awwM  agalaal 
her.  under  Code  CStU  Froo.  S.  Y.  |  tSUA,  i^Tidlas  OmX,  in  aa  eaOoe  broa^ 
sffainst  an  ezeoator  or  administrator  In  hu  representatire  oapaoito,  ooata  nuMTba 
awarded  as  la  an  aotloa  against  a  person  defsndlng  In  Ida  own  ruh^  enMpt  m 
otherwlte  preaorlbed  la  aeetions  1885  and  1880,  wUoh  eaeept  canoni^  aeeee  wta* 
a  jodgaieat  for  a  sum  of  money  only  Is  raudered. 

Appeal  from  judgment  on  r^ort  of  referee. 

Action  hj  Adelbert  W.  Boynton  against  Jane  Laddy,  as  administratrix 
with  the  will  annexed  of  the  estate  ot  Alpheus  Wllklns,  deceased,  to  reeorer 
for  serrlcM  performed  and  moneys  expended  In  probating  the  will.  The  wIH 
provided  that  all  expenses  of  administration  should  be  chamd  upon,  and  paid 
out  of,  the  safal  estate,  both  real  and  personal.  Oode  Civil  Proe.  K.  T.  8  8346, 
provides  that,  in  an  action  brought  by  or  against  an  executor  or  adminia- 
trator  in  his  representative  capacity,  costs  must  be  awarded  aa  In  an  action 
bj  or  against  a  person  prosecutlngor  defending  In  his  own  right,  except  as 
otherwise  prescribed  In  secttons  1896  and  1836.  The  latter  sections  provide 
that,  with  certain  exosptions,  costs  shall  not  be  awarded  in  sxu±  an  actten 
where  a  judgment  for  a  sum  of  money  only  Is  rendered  against  sn  executor 
or  administrator.  Judgment  was  given  teat  ^nHff,  and  defendant  ^psals. 

Argued  before  Lsabnkd,  P.  J.,  and  Lahdor  and  Ha'THav,  J  J. 

Bdgat  T.  Bradtettt  tot  appellant,  ffand,  KMogg  A  BtUe,  fvt  re^oaaent. 

li^ABKKD,  P.  J.  The  principal  question  In  this  ease  was  decided  bj  tiifs 
oonrt  on  a  former  appeal.  S  N.  T.  Supp.  93.  Since  that  decision  tbo  case 
has  been  tried  before  a  referee.  From  the  judgment  on  his  r^ort  the  present 
appeal  is  t^en.  The  r^rt  and  judgment  make  thedefhndant  pwemiaily 
Uabls  for  the  claim,  and  the  defenda&t  insists  that  iUt  la  ernmeons.  Htm 
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an  o«M8  In  which  [woperty  Is  dsrlBed  or  bequeathed,  and  tb«  darftM  or  leg- 
atee ia  required  to  pay  a  certain  debt  or  ciiarge.  In  those  cases  the  derlses 
or  lesatee  accepting  baa  been  held  personally  liable.  Oridley  v.  Gridiejf,  24  N. 
T.  130;  For  Ordm  v.  Van  Ordm,  10  Johns.  80.  This  is  on  the  ground  that 
such  devisee  or  legatee  acoepts  the  devise  or  bequest  with  the  condition,  and 
that  saob  condition  is  that  the  devisee  or  legatee  shall  pay  the  debt.  There 
la  no  such  language  In  this  will.  The  estate  is  hy  the  wilt  charged  with  oar- 
tain  clain»i  as  we  previously  held,  of  which  this  is  one,  but  there  is  no  ex- 
press direction  that  thedeviseeaor  legatees  shall  pay.  In  K^tey  t.  Wa»t9mt 
2  K.  Y.  SOO,  at  507,  it  was  said  that.  If  there  was  no  express  promise  by  the 
devisee,  an  action  at  law  wouM  not  lie  to  recover  the  legacy  against  the  der- 
isee.  Without  going  over  the  whole  subject  of  chat^vs  on  eatates,  we  majf 
say  that  In  this  case  there  is  nothing  in  the  will  to  make  the  defendant  per^ 
sonally  liable.  The  claim  in  suit  was,  with  other  claims,  Indudlng  debta, 
charged  on  the  real  and  personal  estate.  ThMe  was  no  definite  sum  named, 
8abj«:t  to  which  the  devisee  or  legatee  was  to  tak&  A  further  eharfs  fw 
the  support  of  minor  children  was  made.  One-baUoC  the  estate  was  given 
to  a  son,  and  the  other  half,  for  life  or  widowhood,  to  defendant  Defendant 
baa  become  ownw  of  tiie  part  slven  to  the  son,  subject  to  the  support  of  the 
minor  childira.  This  la  not,  wen,  a  caso  where,  on  aeoeptli^  a  devlM.  a 
derlaee  agreea  to  pay  a  certain  definite  charge  on  the  land,  and  banoe  beoomes 
personally  liable.  We  do  not  see.  therefore,  how  a  Judgment  against  defend- 
ant personally  eonld  properly  be  rendered. 

Costs  seem  to  be  properly  awarded,  aa  tbe  Jn^^ment  la  not  a  sum  of 
mon«y  only.  Sectlona  1886. 8246.  Whether  section  1823  appUes,  hiatmach 
aa  the  defsndant  la  devisee  or  assignee  of  the  devisee,  we  need  not  Inqotra. 
If  ahe  were  only  administratrix,  there  might  be  some  difficol^.  But  the  title 
to  one-half  In  fee,  and  to  Uw  other  half  for  Ufr,  seems  to  be  in  her,  nbjeet  to 
the  eharge  tax  support  of  children,  and  to  the  cba^  in  litigation.  We  think 
that  the  Judgment  shouKl  be  modified  so  far  as  It  makea  a  penonal  UabUll;r 
agalDit  deftmdant,  and  aa  so  modified  afitrmed,  vltbont  ooata. 


FisHKB  V.  Vn,uen  op  Oaiibbxmb. 

(Supreme  Court,  Qeneral  Term,  ThArd  Department  July  7, 18B0.) 

MuniciPiii  Corporations — DETBcrrvi  Strkets. 

The  defeodaiit  village  oonetrncted,  aloog-rideof  aUgtawiVbrldseovarastraaDi, 
a  sUewalk  bridge,  about  tbree  inches  lower  than  the  htghwqr  bridge,  but  other- 
wise  nith  no  line  of  demarkation  between  them.  PlidntUC  drove  len^hwls*  npon 
the  lidewalk,  la  front  of  a  store  dose  to  the  stream,  to  reoelve  a  loud,  and  then  oon* 
tinned  to  dnve  along  the  sidewalk  onto  the  sidewalk  l»ldge,  whloh  gave  way,  !&• 

10  ring  him.  Flalnttfl  had  foU  knowledge  as  to  where  be  was  driving.  Pen.  Code 
f.  I  flitt,  makes  It  a  mlademaanor  to  wUUnllj,  and  withont  aathori^,  drive 
"  along  npon  "  a  sidewalk,  and  defendant  had  estabuthed  a  penalty  for  the  offense. 
Held  thai,  though  It  was  more  convenient  tor  plaintiff  to  drive  as  he  did,  and 
tbongh  others,  to  plaintUPs  kaoiriedge^  had  sometimes  driven  upon  llie  Mdewalk 
bridge,  he  was  not iaatlfled  lagans  apea  such  bridge^  and  a  Judgmeat  for  him  mmld 
not  be  sttsfialnad. 

Appeal  from  drcntt  eonrt,  Washington  oountj. 

Action  by  Warren  D.  Fisher  agalnstthe  village  of  Cambridge.  Jodgment 
was  given  for  plaiotifl,  and  defendant  appeals. 
Argued  before  Lbabhxi^  P.  J.,  and  IjABOon  ukI  MAthak,  J  J. 
Wsf^/UZ  A  Whitoomht  tox  appdlanL   Charlm  Jf.  i>a«fton,  for  reepondent. 

lauRNKD,  F.  J.  This  Ui  an  aiq>eal  from  a  Judgment  <m  a  verdiot  in  favor 
of  plaintiff,  and  from  an  order  denying  a  new  trial.  The  notion  is  toreoover 
danu^es  for  Injjuty  oooasioned  hf  breaking  through  a  toidge  on  which  plain- 
tilt  drove  with  a  team.  Main  dtreet  is  one  ct  the  prlneipaTstreets  in  the  vll- 
Jago.   It  is  eroased  or  Intecseoted,  about  at  right  angles,  by  a  ereA  or  stream 


Digitized  by  Google 


624 


KXW  YORE  SDPPUUXHT,  TOl.  10. 


[Sup.Ct. 


18  to  20  feet  wide.  Fzior  to  tbe  iacorpontion  of  the  Tillage,  a  high  wi^  bridge, 
haTlng  a  vpaa  of  about  20  feet»  emMd  this  atreuiw — a  wooden  bridge  about 
28  teet  wide.  Pedestrians  erased  the  Btretiin  on  thla  bridge.  Soon  after  tite 
passage  of  the  charter,  defendant  conatructed  on  each  side  of  this  highway 
bridge  another  bridge*  on  nearly  the  same  level,  extending  fran  tiiis  highway 
bridge  to  the  center  line  of  the  street.  Eaob  of  these  bridges  bud  about  ttw 
same  span  with  the  highway  bridge,  and  mdtk  was  about  12  or  13  feet  wide. 
The  lil^hwaj  bridge,  and  these  two  aide  bridges,  thus  covered  tiie  whole  width 
of  the  street.  There  was  no  very  distinct  demarkation  between  them  «zoe|A 
ihaSi  the  south  bridge  was  some  throe  inches  below  the  highway  bridge, 
seems  to  be  cwoeded  that  It  was  not  the  duty  of  thodefendant  to  keep  in  re- 
pair the  hlghwi^  bridge,  while  it  was  Its  duty  to  keep  in  repair  these  side 
bridges,  ^ese  were  ui  a  Une  with,  and  formed  a  p«i  of,  the  conUnoona 
sidewalks  on  the  sides  ct  the  steeet.  On  the  south  side  of  the  atrert  la  |ho 
Bldredge  store,  adjoining  the  stream  on  the  east,  with  aplatform  in  fnmtoom- 
ing  about  to  the  south  Une  of  the  street.  In  front  of  tbe  store  is  a  aume* 
fli^ged  walk  five  feet  wide,  and  about  ttiree  feet  from  the  platform  of  tbe  store. 
Some  Uuee  feet  beyond  the  walk  Is  a  gutter  in  the  earth,  which  conUnDei 
along  to  the  stream.  The  south  line  ot  the  sidewallc  bridge,  above  deacribed, 
is  about  In  a  line  with  the  south  Une  ot  the  flagged  walk,  and  its  n<^h  line 
la  about  in  a  Une  with  tbe  south  line  of  the  gutter,  so  Uiat  the  sidewalk  bridge 
Is  of  about  tbe  width  of  the  flagged  walk,  the  gutter,  and  the  intermediate 
space  of  three  feet.  Where  the  gutter  oomes  to  tbe  br^lge^  tliere  is  what  may 
tie  calted  a  "sluiceway,"  by  which  the  water  running  in  the  gutter  pours  under 
the  sidewalk  bridge  into  the  stream  below.  Eldredge's  store  is  about  30  feet 
in  front.  Two  hitching  posts,  about  17  feet  apart,  stand  between  the  flawed 
walk  and  the  gutter.  Tlie  western  is  about  13  feet  from  tbe  east  end  of  tbe 
bnUlge.  The  plaintiff,  with  a  team  of  horses  and  a  truck  wagon,  drove  fnnn 
the  east,  coming  upon  the  sidewalk  where  an  alley  adjoining  Eldredge's  store 
meets  the  street.  He  drove  upon  tbe  sidewalk  in  front  of  Bldredge^a  BUm, 
so  that  his  nigh  horse  was  south  of  the  flagging,  and  bis  team  and  wagmi 
were  paraUel  with  the  store.  He  then  put  a  stove  on  his  wagon,  and  drove 
west.  He  continued  along  tbe  sidewalk,  inside  of  the  west  hitching;  post, 
and  thus  upon  the  south  sldewaUc  bridge.  As  he  was  going  then  diagoiuUy, 
so  as  to  pass  from  the  sidewalk  bridge  to  the  ndddle  of  tbe  street,  tbe  side- 
walk bridge  gave  way.  The  bind  wheels  of  the  wagon  were  left  on  theabut- 
meut  of  tbe  bridge.  Tbe  forward  wheels  went  into  the  creek.  His  horses' 
bind  feet  went  down,  the  off  horse  bavlog  one  of  his  fore  feet  on  tbe  higli- 
way  bridge.   Tbe  plaintiff  was  thus  injured. 

There  ia  evidence  enough  to  go  to  the  Jury  on  the  question  of  the  defective 
condition  of  the  bridge.  If  considered  as  a  bridge  Intended  to  support  tbe 
weight  of  teams  of  horses  and  loaded  wagons.  Itlsnotshown  that  the  bridge 
was  insufSdent  for  foot  passengers.  It  is  proved  that  plaintiff  knew  that 
this  sidewalk  bridge  was  the  place  where  foot  passengers  crossed,  and  that  it 
was  built  for  them.  The  principal  question  in  this  case  must  be  whether  the 
plaintiff  was  Justified  in  driving  his  team  across  this  sidewalk  bridge,  and 
whether  the  accident  was  not  caused  by  bis  own  negligence  in  going  where 
it  was  Improper  to  go,  and,  in  close  connection  with  this,  whether  it  was 
negligent  for  defendant  not  to  build  tills  sidewalk  bridge  so  that  it  would  be 
strong  enough  for  teams  and  wagons.  It  must  be  noticed  that  the  evidence 
shows  that,  even  uf  tor  the  plalnliff  had  driven  upon  the  sidewalk  lengthwisa 
in  front  of  £Idredge*B  store,  instead  of  backing  the  end  of  the  wagon  up  to 
the  platform,  be  might,  by  backing  sufficiently  into  tlie  alley,  have  gone  oat 
between  the  hitching  posts.  Of  course,  it  was  more  convenient  to  drive  right 
along  upon  tbe  sidewalk.  But  no  reason  is  shown  why  all  trouble  oould  not 
have  been  avoided  In  the  first  place  by  backing  the  wagon  between  the  posts 
up  to  the  platform  of  the  store.  Obvloasly.  tbe  difficulty  In  which  plaintiff 
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found  himself  wm  owing  to  the  manner  In  which  he  had  chosen  to  approach 
the  store. — a  place  with  which  be  was  entirely  fniniliHr;  and,  after  be  had 
loaded  his  wagon,  instead  of  getting  off  from  the  sidewalk  at  once,  he  chose 
to  contiDae  to  drive  thereon,  for  hia  own  convenience. 

It  Is  said  by  the  plaintiff  that  there  was  very  little  to  distinguish  the  htgb- 
waj  bridge  from  the  sidewalk  bridge.  Kow,  if  the  plaintiff  had  been  driv- 
ing along  the  street,  where  wagons  belong,  and  If,  on  coming  to  the  higbwa/ 
bridge,  he  had  been  deceived  as  to  its  boundary,  and.  by  driving  too  far  on  the 
south  side.  Iiad  gone  over  on  the  partcalled  the  "sidewalk  bridge.**  then  tbero 
would  have  been  ground  for  the  ailment  that  there  was  nodemarkatlon  be- 
tween them,  and  that  be  had  been  misled*  and  had  mistakenly  driven  on  the 
sidewalk  bridflm.  But  this  plaintiff  is  not  in  that  position.  He  knew  he  was 
on  the  sidewaJk  when  be  was  in  front  of  Eldredge's.  He  knew  that  the  part 
of  the  bridge  before  him  was  a  continuation  oc  that  sidewalk.  With  this 
knowledge,  lie  drove  dlret^y  forward,  and  upon  it.  It  was  of  noconsequenot 
to  him  where  the  ezaot  line  was  between  tlie  two.  It  was  enough  that  ho 
knew  he  was  dfiring  npon  a  bridge  evidently  Intended  for  foot  passengers. 
Wfaetlier  he  knew  where  the  highway  bridge  began,  or  did  n<^i  would  bo  a 
matter  quite  Immaterial;  for  he  had  knowingly  driven  on  the  part  which  was 
not  the  highway  bridge.  Such  cases  as  Jetohunt  v,  dtp  t^f  tsyraauatt  IM 
XT.  Y.  808. 1£  K.  B.  Bep.  409,  cited  by  plaintiff,  are  Just  the  reverse  of  this. 
Then  the  Injured  party,  intending  to  go  on  the  proper  part  of  the  highway, 
was  misled  by  appearances,  and  got  beyond  the  bue  boundaries.  It  was  said 
that  the  sttaation  was  such  as  to  induce  the  belief  in  one  passing  along,  and 
exercising  reasen^eoare.  that  he  was  within  the  line,  and  therefore  he  might 
leoover,  although  the  defective  place  was  beyond  the  line.  No  such  case  Is 
here.  Then  is  evidence  that,  in  many  instances,  teams  driving  ttom  the 
wast  iran  fastened  to  the  west  hitching  post,  and  that  when  so  raatened  the 
off  wheels  (tf  the  wagons  would  be  on  what  Is  called  thA  "south  ridewalk 
bridge,"  and  the  off  horses  generally  in  the  gutter.  It  Is  evident,  tfaereforsb 
that  in  these  eases  only  a  part  of  the  weight  of  the  wagon,  and  the  weight  of 
one  horse  only,  would  be  on  the  sidewalk  bridge.  It  ^peara,  also,  that  dray- 
men, Uke  the  plaintiff,  driving  westward  from  Eldredge's  store,  did  some- 
times take  tiie  same  course  which  plaintiff  took,  driving  along  the  sidewalk 
and  on  the  sidewalk  bridge,  and  so  to  the  middle  of  the  street.  The  plHintifl 
nrges  that  he  had  seen  this  done,  and  had  done  It  himself,  and  that  defencU 
ant  and  its  ofSeers  had  acquiesced.  Hence  he  daims  that  he  was  Justified  in 
the  manner  bedrove,  because  he  was  led  thus  to  drive  by  the  appeariinces.  But 
it  was  pointed  out  in  Cusiok  v.  AdatM,  115  N.  Y.  56,  21  N.  K  Bep.  678, 
that  it  was  not  a  qnestioa  of  appearances,  but  a  question  what  duty  the  de- 
fendant owed  to  the  plaintiff.  So,  also.  In  SpUUotfy,  State,  108  N.  Y.  206b 
15  K*  B.  Bep.  822.  He  oeitalnly  was  not  and  could  not  have  been,  misled 
into  •  bdi^  that  this  sidewalk  and  this  sidewalk  bridge  vera  places  where  flw 
authorities  designed  that  teams  should  drive.  Of  course,  in  cities  and  vil- 
lages, teams  may  temporarily  obstruct  sidewalks.  WeUh  v.  WUsont  101  K. 
Y.  264,  4  K.  E.  Rep.  633.  This  Is  a  necessity.  And  possibly  they  m^y  do 
this  Id  the  manner  in  which  plainUff  acted  when  he  drove  the  side  of  his 
te«m  and  wagon  up  by  Sldredge's  store,  instead  of  backing  in.  If  he  had 
done  only  this,  he  would  not  have  been  Injured.  But  we  are  not  willing  to 
say  that  even  in  that  act  the  person  who  thus  drives  does  not  take  the  risk  of 
the  condition  of  the  sidewalk.  It  way  well  be  doubted  whether  municipal 
authorities  are  bound  to  keep  sidewalks  in  such  order  that  teams  and  wagons 
can  safely  drive  upon  them.  In  the  case  last  cited  the  obstmetlon  was  caused 
by  skids,  not  by  driving  a  wagon  upon  the  sidewalk. 

Tte  Penal  Code,  8  652,  makes  it  a  misdemeanor,  willfully  and  without  au- 
thwity*  to  drive  "along  upon"  a  sidewalk.  The  by-lawsof  defendant  estab- 
lish «  pwalty  fw  the  offense,  Tha  Isarned  justice  diarged  that  it  plalntUI 
v.lON.Y.8.no.6— 40 
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was  wiliriillj  drlTing  on  the  Bidewalk,  and  the  injury  eam%  from  tbat,  th« 
action  would  be  barred.  But  he  charged  that  the  pabllc  had  been  allowed  to 
use  the  sidewalk  in  a  waj  that  plaintiff  might  hare  sopposed  he  had  a 
right  to  go  there;  if  so,  that  he  wonid  not  be  wilfnllj  violating  tbe  stat- 
ute. We  think  that  was  incorrect.  "Willfully"  is  tn  opposiUoa  to  "acci- 
dentallj"  or  "  ignorantly. "  Tbe  plaintiff  knew  tliat  this  waa  a  aidawalk, 
and  he  drove  thereon  Intentionally.  The  fact  that  he  had  seen  otheca  violata 
the  law  could  be  no  excuse.  It  is  said  in  Cordell  t.  HailToad  Co.,  64  N'. 
Y.,  at  538,  that  disobedience  of  a  statute  is  legal  negligence,  ^e,  also, 
Hayes  V.  Railroad  Co.,  Ill  U.  S.,  at  240,  4  Sup.  Ct.  llep.  369,  and  cases 
cited;  and  also  XaTn&ert  T.  Railroad  Co., 70  If.  Y.  104;  SalisbwpT,  Herchen- 
TodeVf  106  Mass.  458;  Van  Iforden  v.  RobiTison^  45  Hun,  at  573.  Wa  are  not 
willing  to  assert  that;  tbe  violation  of  this  law  and  ordinance  would  be  in  . ill 
cases  a  bar  to  a  recovery.  That  may  "depend  on  the  purview  of  the  legisla^ 
ture  in  the  particular  statute,  and  on  tbe  language  which  they  have  there  em- 
ployed." Atkinson  t.  Water-Wor/U  Co.,  2  Exch.  Div.  441.  Yet  the  law 
and  the  ordinance  constituted  a  notice  to  him  that  the  sidewalk  wa*  a  place 
where  the  defendant  did  not  authorize  him  to  travel.  It  waa  a  place  where, 
if  he  drove  bis  team,  tliey  did  notowe  theduty  of  giving  him  asaferpad;  and, 
thoogh  others  bad  traveled  there,  as  in  the  case  of  Cttsteh  v.  Adama,  the  duty 
of  the  defendants  was  not  thereby  enlarged,  for  tbe  place  waa  plainly  and  dd- 
questionably  a  aidewalk.  However  many  times  plaintiff  had  seen  otherdray- 
men,  in  going  from  Eldredge^  violate  both  the  statute  and  tbe  ordinanc*, 
he  would  not  hereby  be  justified  In  his  violation.  As  before  remarked*  tbe 
omission  of  the  defendant  to  prosecute  for  violations,  or  Its  sut^raeed  acqat- 
escence  in  former  acts,  could  be  material  only  when  It  mMed  tbe  fdaintitr  so 
that  he  did  not  know  tbat  the  place  where  he  waa  driving  waa  a  aidewalk; 
and  no  such  mIstfAe  was,  nuder  the  circumetanoes,  possible. 

It  is  evident,  also,  that  the  question  whether  defendant  waa  ueglfget^  must 
depend  on  similar  considerations.  The  defendant  had  built  a  bridge  atrong 
enough  for  foot  passengers,  but  not,  as  it  appeared,  strong  enonf^  for  team^, 
thougli  teiims  had  been  on  it  before.  There  bad  been  used  in  ita  eonsUnctioa 
some  partly-decayed  timbers,  so  that  there  was  evidence  for  the  jni7  as  to 
sufficiency  of  oonstruotion.  But,  obviously,  no  questiun  oould  exist  on  this 
point  aniess  the  plaintiff  was  in  some  way  authorized  to  brieve  tliat  this  sid»- 
walk  bridge  was  a  place  intended  for  teams.  So  that  the  qaertion  of  defend- 
ant's negligence  could  only  be  submitted  to  the  jury  if  it  should  appe«r  that 
plaintiff  was  justified  in  going  upon  tliis  sidewalk  bridge.  It  seems  apparent 
from  the  testimony,  also,  that  the  part  of  the  sidewalk  bridge  which  fall  was 
that  nearest  to  the  highway  bridge,  where  the  d^active  timbers  had  been 
used.  InHsmucb,  however,  as  the  plaintiff  came  on  that  part,  not  from  the 
highway  bridge,  but  from  the  south  part  of  tbe  sidewalk  bridge,  that  f&Li 
does  not  seem  to  be  material  on  the  question  of  defondwfs  negligenoe. 

In  the  view  we  have  taken,  we  have  not  deemed  It  neoessary  to  consider 
objections  to  evidence,  or  particular  exceptions  to  the  charge.  Jadgmrataod 
order  reversed;  new  trial  granted;  costs  to  abide  event. 


DxpiERRis  e.  MArrEBS. 
(SuDreme  Court,  Special  Term,  New  York  Countu.  lUj  SI,  18M.) 
ITinuuso— Brbotiojt  o*  Bdildiko — ^Intbitobd  Bdbinxss. 

The  fact  that  a  IraildinK  In  oonrse  of  ooDstmctiMi  may,  wben  completed,  be  ued 
ftor  a  bosiDesa  which  wiUM  a  nui«uioe  to  an  adjoining  owner,  is  oot  a  gnmaA  for 
xesfaraining  the  completion  of  the  building,  where  it  Is  net  <A  Itaalf  a  nnlianne 

At  chambers.  Action  by  Bertrand  D.  Depierria  agtinst  Jacob  Kattem. 
^at  defendant  be  perpetually  enjoined  from  using  the  buildii^  JHo*  215'Wfst 
7ifty-Xhlrd  street,  in  the  city  of  New  York,  or  the  «zt«uioa  to  be  cx«cted 
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thereto,  for  a  wagon  shop,  palut  shop,  or  for;ga.  FlalntUI  moTes  ior  ttk  In- 
junction pendmte  Itta, 
Thomm  F,  Murtha,  for  plalntUL   OUmtm  J.  KradU,  for  defaadanl. 

IiAWRBHOB.  J.  The  plaintiff  asks  for  an  injunction  i^tralntng  the  de- 
fendants, fala  agents,  servants,  and  employes,  from  proceeding  with  the  (dter- 
atiott,  adaptation*  and  nse  of  the  building  known  as  **Na  215  West  Fifty- 
Tbiid  Street*"  in  the  city  of  New  York,  or  with  ttie  building  or  construdlon 
of  an  extension  or  addition  thereto.  It  appears  from  the  papers  submitted 
by  the  plaintifiC  that  the  defendant  threatens  to  buUd  an  extension  to  the  house 
in  question,  and  intends  to  make,  and  Is  making,  alterations  on  the  same. 
It  Is  alleged*  on  InformaUon  and  belief*  that  ttie  business  to  be  oarrled  on  by  the 
defendant  In  said  building  when  completed,  and  In  said  house  when  altered* 
Is  that  of  building  and  repai  ring  wagons  and  vehicles*  and*  in  addition  to  and 
in  conjunction  with  said  business*  it  Is  tlie  intention  of  defmdant  to  earry  on 
a  bla^amlthing  estaUlshment  and  paint  shop.  The  afDdavits  submitted  by 
the  defendant  show  tlut  ttie  building  will  not  be  completed  or  ready  for  use 
ontll  about  September  1*  1890.  There  is  no  aUegatiou  in  the  complaint  that 
the  alteration  to  and  extrasloa  of  the  building  would  amount  to  a  viohUaoa 
of  the  bnildiug  laws.  Indeed*  It  appears  that  the  plans  bave  been  aubmitted 
to  and  approved  of  by  the  superintendent  of  buildings.  The  posslMlity  or 
probability  tliat  the  property  may  be  used  wlien  the  building  is  oompMed  in 
a  manner  detrimental  to  tbe  phdntifl's  ri^^ts  is  no  ground  for  granting  an 
injuneUon  In  the  first  Instanoe.  The  building  itself  is  not  a  nniaanee.  Se» 
Sridifg  Co,  V.  i'at^  88  N.  T.  188*  when  Eabl*  J..in  delivering  tbe  opinion 
of  tbci  court*  says:  "A  wrong  or  unlawful  motive  In  wecting  a  building  oUi- 
erwise  lawful  does  not  make  tbe  bulling  itself  unlawful  oranuisaaee."  See» 
also.  Mortfon  t.  Oitp  of  Btnghan^ton,  102  K.  T.  500.  7  K.  B.  Bep.  424.  I 
am  therefore  of  the  opinion  that  this  application  Is  premature*  and  that  it 
■boDld  be  denied,  with  eoets. 


Weill  v.  Weill* 

{.SwprvmA  Court,  SpttM,  Term,  tfeio  T&rk  Count)/;  April  19, 18B(k) 

L  AmOBHST  Aim  CuaKT— OOHPBiraATIOir— LiBN  OIT  AUHOHT. 

The  attorney  for  idalatlff  in  an  aotion  for  a  limited  divorce  liaa  so  Uan  for  Us 
•errioee  on  the  alimony  awarded,  whloh  he  can  entorea  by  pioosedlog  against  de> 
f endant  for  oontempt  in  failing  to  pay  the  alimony. 
1.  Ooers— How  BiiroaoKi — Contihfi. 

oosta  of  aa  aotton  for  divorce  oannot  be  coUeoted  by  a  proceeding  to  pnalah 
for  contempt. 

Action  for  limited  divorce.  Flaintifl  obtained  a  decree  directing  defendant 
to  pay  her  certain  alimony*  attoruey'afees,  and  costs;  and  her  attorneys  filed  an 
affidavit  alleging  that  they  had  received  no  compensation  fpr  their  services,  but 
had  expended  large  sums  for  plaintifE  in  carrying  on  the  suit*  and  asked  tbat 
defendant  be  punished  for  contempt  In  failing  to  make  the  paymeots  directed 
by  the  court.  Defendant  filed  aOldavits  showing  that  be  and  plaintiff  were 
again  living  together  as  husband  and  wife*  and  that  ^nUfl  does  uot  wish 
to  enforoe  the  judgment  for  alimony. 

Marht  dt  Terrj/t  {Montague  L.  Marks,  of  counsel,)  for  plaintiff.  Joseph 
JSUinor,  {Aifirsd  Stockier,  of  counsel,}  for  defendant. 

Ansbsws,  J.  The  husband  and  wife  both  swear  that  the  alimony  has  been 
paid,  and,  besides,  I  am  not  referred  to  any  case  in  which  it  has  been  held  that 
an  attorn^  has  a  lieo  upon  the  alimony  awarded  to  the  wife  by  a  final  judg- 
ment rendered  In  her  favor,  in  an  aotion  for  a  separation.  The  coats  cHonot 
be  e^leeted  by  a  proceeding  to  punish  for  contempt.  JoaqtUn  v.  Jacquint  36 
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Han,  378.  Apparently,  all  that  the  court  can  do  is  to  permit  the  attorney  to 
Issae  an  execution  to  coUect  the  oosta,  and  an  ordor  giTing  awfli  jfwmiaAm, 
witb  910  oOBta  of  this  motiont  may  be  entered. 


QOODWIK  O.  BUBXS. 
(Supreme  Court,  ffenerol  Term,  Fint  Department  Jnlj  18,  UQft.) 

1.  OOimuoi^bi'mFUTATiOH— FBOTiHoa  or  Covbt. 

In  an  aotlon  for  breaoh  of  oontraot  to  sell  railroad  bonds,  plalntilt  ol^med  the 
number  sold  was  (HMX  Defendant  ol^med  It  wae  500.  ^e  endenoa  was  oonfliot- 
ing,  and  would  bare  rapported  a  rerdiot  eltber  war.  Five  dm  affear  the  makinf 
of  the  oontaraot,  whiob  was  oral,  defendant  gam  pmSaOU  a  wntten  order  tor  60  of 
tbe  bcmda  to  be  deUTOiad  on  paymmt  of  "86  per  oent.  flat;*  the  ordw  contlnaIi«; 
**Ton  also  deliver  him  anr  other  of  aald  bonds,  not  ezoeedlnff  9800,000  in 
may  take  at  aame  Ume.  *  Held,  that  the  court,  in  speaking  of  tlm  order,  erred  is 
charging  that  defendant  "delivered  to  the  plaintiff  what  snbstutlaUj' shows  tbe 
oontraot  and  Its  terms:  *  *  *  and,  bo  far  as  the  agreement  b«stweau  the  partlM 
is  oonoemed,  it  fixes  plainly  the  terms,  the  number  ox  bonds  the  pl^uUfl  waa  to  bs 
wttltled  to  thereunder,  which  was  000.  ** 

±  Sake. 

Nor  was  this  error  cured  by  the  farther  charge:  "There  Is  a  dleorepanor  betwea 
the  parties  In  relation  to  the  namberof  bonds  which  were  Included  in  thla  amoge- 
nenl^  and  an  enlanation  la  offered  \^  both  the  |dalnttfl  and  deCandaa^  to  bo  eoa- 
■Idered  by  yon. ' 

Appeal  from  oiioult  court,  Xew  York  county. 

Acdon  by  Henry  J.  Goodwin  against  Stevenson  Burke.  Fn»n  a  judgment 
for  plaintiff,  and  from  an  order  denying  motion  for  a  new  trial  on  the  min- 
utes, also  from  an  order  denying  motion  for  a  new  trial  on  tbe  ground  of 
newly-discovered  evidence,  defendant  appeals. 

Argued  before  Van  Bbuht,  F.  J.,  and  Babbbtt  and  BABn^BTTt  JJ. 

Burton  IT,  Barritoth  for  appellant.   jSdffar  AT.  Johnson,  for  respoBdent. 

Bartlbtt,  J.  Tbia  action  ia  brought  to  recover  damages  for  tbe  allied 
breach  of  a  contract  whereby  the  defendant  agreed  to  sell  certain  railroad 
bonds  to  the  plaintiff.  The  case  turned  on  two  questlonB:  Pint,  vhetlier 
the  number  of  bonds  sold  was  500  or  600 ;  secondly,  whether  tbe  bonds  wen 
sold  by  tbe  defendant  Individually,  or  as  president  of  the  Columbus,  Hodjag 
Valley  &  Toledo  Railway  Company.  The  defendant  insisted  that  the  nit 
comprised  only  500  bonds,  and  that  he  made  it  solely  in  behalf  of  the  railroad 
corporation.  Either  proposition,  if  true,  would  be  fatal  to  tbe  plaintiff^s  claim; 
for  the  plaintiff  admitted  having  received  518  bonds,  or  more  than  enongfa.  if 
the  contract  called  for  only  500,  and  be  sought  to  recover  damages  on  account 
of  the  failure  to  deliver  the  82  necessary  to  make  up  the  600,  not  from  tbe 
Columbus.  Hocking  Valley  &  Toledo  Bailway  Company,  but  from  tbe  defend- 
ant, Mr.  Stevenson  Burke,  Individaally.  Kow,  as  to  tiie  proof  upon  tbe  two 
principal  queationa  In  the  case.  It  is  aulBdent  to  aay  that  it  would  snatain  a 
verdict  either  wqr,  according  to  the  dcigree  of  oredibillty  which  Uie  Jury  might 
attach  to  the  oral  testimony  of  the  Beveral  witnesses,  and  tbe  inf  erenoes  whid 
they  might  draw  from  the  various  writings  In  evidence,  when  read  in  tbe 
light  of  the  oral  testimony.  If,  therefore,  tbe  Jury  had  been  allowed  to  pass 
upon  both  these  questions,  we  should  not  feel  at  liberty  to  Interfere  with  their 
findings  as  being  againat  evidence,  or  witbont  evidence  to  auataln  them.  But 
the  question  as  to  tbe  number  of  bonds,  which  constituted  the  subject-maltec 
(Mt  tbe  contract,  was  practically  withdrawn  from  tho  otmalderBtlon  of  tbe  Jarj, 
ud  decided  by  tbe  court  as  matter  of  law;  and  this,  it  ae«na  to  as.  was  wi^ 
fioufl  an  error  as  to  call  for  a  revaraal  of  the  Judgment 

The  contrail  was  made  orally  in  derdand,  Ohio,  aa  Korember  15,  lS86w 
Five  days  later,  in  New  Yatkt  ttie  defendant  ddiveied  to  ttie  plaintiff  a  writ- 
ten order  upon  the  Central  Trust  Company  for  60  liated  bonda  of  Uie  Colum- 
bus, Hocking  Valley  A  Toledo  Bailway  Gwnpany,  and  the  Hocking  Goal  ft 
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Railroad  Company*  tor  which  the  order  said  Mr.  Goodwin  would  pay  "85  per 
cent,  flat"  The  order  continued:  "You  ma^  also  deliver  him  any  other  of 
said  bonds,  not  exceeding  9600,000  in  all,  he  may  take  at  same  time."  This 
paper,  signed  so  abortly  after  the  oral  agreement^  undoubtedly  tends  strongly 
to  support  the  statement  of  the  plalntlil  that  the  number  of  bonds  sold  to  him 
at  85  per  cent,  flat  was  600.  ^11  the  order  Is  not  the  contract,  but  Is  only 
evidence  of  what  the  contract  was.  Nor  can  it  be  deemed  so  conolasire  as  to 
warrant  the  court  in  taking  the  question  of  the  number  of  the  bonds  from  the 
jury,  in  view  of  the  other  evidence  In  the  case  tending  to  show  that  only  500 
bonds  were  sold  at  the  terms  mentioned,  notwithstanding  the  reference  to 
$600,000  in  the  order  of  Kovember  20,  1886.  The  learned  trial  judge,  how- 
ever, regarded  this  wder  as  settling  the  question  as  to  the  number  of  bonds 
contemplated  by  the  contract.  Be  instructed  the  jury  that  on  the  20th  day 
of  November  the  defendant  "delivered  to  the  plaintiff  what  substantially 
shows  the  contract  and  its  terms,  and  the  paper  is  signed  in  his  individual 
name.  The  plaintiff  took  that;  and,  so  far  as  the  agreement  between  the  par- 
ties  is  concerned.  It  fixes  plainly  the  terms,  tbe  number  of  bonds  the  plaintiff 
was  t»  be  entitled  to  thereunder,  which  was  600."  At  the  oonduslra  of  tbe 
charge  tbe  coansel  for  the  defendant  excepted  to  so  much  thereof  as  stated 
that  the  oontraet  related  to  600  bonds,  thus  calling  the  attention  of  the  court 
to  the  point  that  the  Jury  had  been  so  instructed  as  matter  of  law;  but  tbe  In- 
strnetiOD  in  tUs  reapeet  waa  In  no  wise  modified  thereafter.  We  think  the 
SKcqAlon  was  weU  tidcen.  The  judge  had  told  the  joiy,  not  that  it  was  for 
them  to  detwmine  whether  the  defendant,  in  whatever  capacity  he  acted, 
agreed  to  sell  the  plaintiff  600  bonds,  but  that  the  order  of  November  20, 1886, 
established  tbe  ftet  that  he  agreed  to  sdl  l^at  number. 

It  may  be  urged  that  tbe  effect  of  this  statement  was  nnlUOed  tbe  lan- 
gnage  med  in  a  subsequent  portion  of  tbe  ohai^  beginning  wttb  Uie  words: 
"There  is  a  diserepancy  between  the  parties  In  ralaUon  to  tbe  number  of  brads 
which  were  inolnded  in  this  uiangement,  and  an  explanation  is  offered  by 
both  the  plalnUff  and  defendwit,  to  be  eonaidered  by  yon."  But  nowhere  In 
what  f (flowed  were  the  juryt(rid,ln  |daln  terms,  that  the  qaeetion  of  Ibe  num- 
ber of  bonds  was  for  them  to  ddiermlne;  and  nowhere  did  the  court  take  back 
the  explicit  statement  that  the  wder  of  November  20,  1886,  fixed  the  number 
of  bonds  to  which  the  plaintiff  was  entitled  nnder  the  agreement  St  600.  It 
ii  hwdly  posalUe,  considering  tbe  ohaim  as  a  whole,  to  believe  that  the  jury 
eould  have  supposed  that  they  wne  at  llber^  to  And  otherwise  than  in  favor 
9t  the  pliUotiff  on  this  question;  and  to  this  extent  the  portion  of  the  charge 
to  whioi  exoeptlon  was  taken  waa  misleading,  and  may  wril  have  been  detri- 
mmtal  to  the  defendant.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  coste  to  the  i^peQant,  to  aMde  tbe  evei^   All  eonenr. 


FXOFLB  V.  FlTZPATRIOK. 

(flwpnme  Courts  General  Term,  JHrtt  D^artmmt.  Jnly  18,  isoa) 

EnnrAPrni»— Whxt  OoauiiiuiaD  IirvawLme. 

Indadng  ■  penou  to  go  to  a  foreign  ooantxy  by  the  promiieof  work  at  m  ■peolfled 
oompeuatioo.  when  the  penoa  msUng  the  promise  knows  that  snch  oompensatloa 
will  not  be  obtained,  ii  not  an  inveiglenientj  within  Pen.  Code  N.  Y.  1 811,  prorld- 
Ins  tbat  any  person  is  gulltr  of  kidnapping  who  wUlf  uUy  **  seisea,  oonflus,  lavelglea, 
or  kidnaps  another,  with  intent  to  canse  tiiiii,  withont  anthoritr  of  law,  to  be  seoret- 
ly  conflned  or  Imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or  te  he 
sold  as  a  slave,  or  in  any  way  held  to  servioe,  or  kept  or  detained  against  his  wUL" 
DisUngaisfaed  from  Pec^le  v.  De  Leon,  109  N.  T.  ^  le  N.  B.  Bep.  48^ 

Appeal  from  court  of  general  sessions.  New  York  county. 

John  Fitzpatrlck  was  convicted  of  the  crime  of  kidnapping,  and  appeals. 

Argued  before  Yah  Bbttht,  F.  J.,  and  Babbbtt  and  Bartlkfv,  JJ. 
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H<nD9  A  HufMlt  ( WiUiam  F.  Botoe,  of  coansel.)  for  iq^Huit.  Jchn  B, 
FalloteSt  (McK'emie  8emple,  of  counsel,)  for  the  Fettle. 

BAnTLETT,  J.  Tbe  defendant  was  Indicted  for  kidnapping  David  Kennedy. 
There  were  two  counts  in  the  indlctroent.  The  first  count  need  q<^  be  con- 
sidered, as  the  district  attorney  virtnatly  abandoned  it  upon  the  trial.  Tbe 
second  count  charges  that  the  defendant  on  the  9th  daj  of  Maj*  1889,  "did 
feloniously  and  willfully  inveigle  and  kidnap  one  David  Kennedy,  with  in- 
tent to  cause  hlra,  the  said  David  Kennedy,  to  be  sent  out  of  the  state,  to-wit. 
to  the  state  of  Yucatan,  in  the  republic  of  Mexico,  and  to  be  there  kept  and 
detained  against  bis  will."  According  to  tbe  testimony  of  the  complainant, 
he  met  the  defendant  on  Hi^  9,  1889,  at  Ward's  pier,  in  this  city,  at  wblch 
t^e  steam-ship  CHty  of  Washington  was  lying  at  the  time.  The  compb^nant 
went  there  In  consequence  of  some  statement,  not  disclosed  by  the  evMCTOSk 
which  had  been  made  to  him  by  a  stranger.  He  asked  the  defendant  "what 
sort  of  a  job  It  waa, "  presumably  referring  to  some  job  which  lie  had  heard  of 
from  tbe  stranger.  Fltzpatrick  said  "it  was  a  job  in  Mexico;  835  In  Amer. 
lean  dollars,  and  board,  a  month."  He  also  said  it  was  a  good  job,  mnd  thlngi 
were  cheap  there.  The  work  waa  work  on  a  railroad.  The  eoniplainaiit 
farther  testlfled,  in  substance,  that  the  defendant  said  that  "the  company* at 
Progreso,  in  Yucatan,  was  to  pay  the  835  a  month  in  American  money,  and 
provide  the  board,  when  Kennedy  and  the  other  laborers  who  went  oat  at  tbe 
same  time  should  arrive  at  their  destination;  and  that  Fltzpatrick  said  tbers 
was  a  job  at  Pn^reso  waiting  for  them,  and  that  Progreso  was  a  healtliy 
place.  After  talking  with  the  defendant,  Kennedy  signed  a  paper  at  his  re* 
quest,  on  which  there  were  already  21)  or  30  names,  and  then  went  on  boaid 
the  steamer.  There  Is  some  testimony  to  the  effect  that  BiibseqnaDtly,  when 
tbe  complainant  was  coming  down  tbe  gang-plank,  and  told  tbe  defendant 
that  he  was  coming  ashore  for  tobacco,  Fitzpatrt^  lifted  his  stidE,  and  spoke 
to  him  threateningly,  telling  him  to  get  back  into  the  ship;  bnt  this  beeomes 
animportant,  as  the  district  attorney  did  not  Insist  that  Kmnedy  was  smt 
out  of  tbe  state  by  violence,  and  the  learned  trial  judge  so  instractod  tliejDiy 
in  his  charge.  The  complainant  and  his  companions  wenttoFrogreeoontfae 
steamer.  It  is  not  necessary  to  review  in  detail  their  anpleasant  experiences 
in  Yucatan.  After  some  delay  they  were  given  work  in  handling  fright  oa 
a  railroad,  for  which  they  were  paid  at  the  rate  of  a  Mexican  d^lar  a  d^. 
without  board,  instead  of  at  the  rate  of  835  a  month  in  American  moo^. 
with  board.  The  price  of  food  appears  to  have  been  so  high  that  It  was  diffi' 
cult,  if  not  Impossible,  to  make  a  fair  living  on  such  wages.  In  the  opinio* 
«f  the  complainant,  the  climate  was  unhealthy,  and  after  working  for  a  Mex- 
ican dollar  a  day  at  Merida  for  about  two  weeks,  and  boarding  himself,  lie  left 
the  capital  of  Yucatan,  and  managed  to  make  his  way  back  to  Xew  York. 
The  defendant,  In  testifying  in  his  own  behalf,  denied  having  told  Kennedy 
or  anybody  else  that  the  men  would  receive  835  a  montli  in  American  money, 
or  having  said  anything  about  their  board,  or  In  ceference  to  the  climate  in 
Yucatan.  As  to  tbe  making  of  these  statements,  however,  the  rerdictof  tbo 
jury  is  against  blm,  and  tbe  case  must  be  disposed  of  in  this  oonrt  on  the  a» 
sumption  that  he  made  them.  I  am  also  of  the  opinion,  after  reading  all  tbe 
testimony  through  very  carefully,  that  It  affords  ample  support  for  the  infe^ 
ence,  which  must  have  been  drawn  by  the  jury,  that  tbe  defendant  knew  tbe 
complainant  would  not  find  work  on  a  railroad  in  Yucatan  at  the  promised 
compensation,  and  for  the  further  Inference  that  the  defendant's  purpose  in 
making  the  statements  which  he  did  make  was  to  Induce  the  complainant  to 
go  out  of  the  state.  Assuming  all  these  facts,  tbe  question  is  whethv  tbe 
act  of  the  defendant  constitute  the  crime  of  kidnapping  under  tbe  proviaions 
of  the  Penal  Code.  Tbe  defendant  waa  convicted  under  the  first  subdivision 
of  section  211,  which  declares  that  any  pwaoa  la  gnilty  of  kldnai^ing  who 
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wlllfullf  ''seizes,  cosftnes,  iDvelgles,  or  kidnaps  anoUier,  with  Intent  to  cause 
liim,  without  authority  of'law,  to  be  secretly  confined  or  imprisoned  within 
this  state,  or  to  be  sent  out  of  the  state,  or  to  be  sold  as  a  slave,  or  in  any 
"way  held  to  service  or  kept  or  detained  against  his  will. "  In  view  of  the  proof, 
the  verdict  must  have  been  based  on  a  finding  that  Fitzpatrick  inveigled  Ken- 
nedy for  the  purpose  of  causing  him*  and  thereb7  did  cause  him,  to  be  sent 
ont  of  the  state  against  his  will;  and,  if  the  evidence  will  support  each  a  find- 
Ing,  the  conviction  will  have  to  be  sustained. 

In  the  cnse  of  People  v.  I>e  Leon,  109  K.  T.  226,  16  £.  Bep.  46,  It 
was  said  that  an  inveiglement,  In  the  ordinary  sense  of  the  word,  implies  the 
acquiring  of  power  over  another  by  means  of  deceptive  or  evil  practiees,  not 
aocompanied  by  actual  force;  and  it  was  hchl  that  the  defendant  had  inveigled 
the  complainant,  within  the  meaning  of  the  kidnapping  statute,  wlien  he 
procnred  her  consent  to  go  to  I^nama  upon  the  pretense  that  honest  employ- 
ment had  been  secured  for  her  there,  while  in  fact  his  secret  design  was  that 
slie  should  become  an  inmate  of  a  brothel.  But  every  deceptive  or  evil  prao- 
ttcedoea  not  constitute  an  inveiglement;  audi  think  a  material  diaUnctlon 
•xists  between  the  case  at  bar  and  the  case  of  PeopU  v.  De  Lgon,  g^mi,  in 
respect  to  the  nature  of  the  deception.  There  the  promise  of  honest  employ- 
ment was  not  only  to  be  broken,  but  a  distinct  affirmative  wrong  was  to  be 
done  the  complainant  by  forcing  her  into  a  life  of  prostitution  in  a  foreign 
land.  Here  the  facts  are  very  different.  The  complainant  was  promised 
honest  employment,  and  he  got  it.  The  deceptive  part  of  the  promiee,  which 
was  not  kept,  whs  the  asaarance  that  he  shonid  be  paid  ^5  a  month  In  Amer- 
ican niaoey,  and  receive  bis  board,  instead  of  which  his  wages  were  so  meager 
that  he  could  only  just  live  on  them.  I  attach  little  ImportaDoe  to  the  alleged 
false  representations  conoerning  the  climate  of  Yucatan  and  the  prioee  there, 
since  it  is  ptaln  enough  that  they  were  not  the  procuring  cause  of  the  com- 
plainant's consent  to  go  thither.  He  was  induced  to  go  by  the  promise  of 
work  at  a  ^teclfied  compensation,  and  we  are  called  npon  to  determine  wheth- 
er Uk  making  of  a  promise  of  this  kind,  by  a  pefson  who  knows  It  will  not 
be  kept  so  flsr  as  the  rate  of  compensation  is  concerned,  is  an  Inveiglement 
wUhia  the  legfd  B^nificitien  of  that  term,  so  as  to  stibjecl  the  person  making 
K  to  pmrishment  aa  a  kidnapper,  I  de  not  think  it  Is.  Inthe  case  of  Hanrup 
V.  People,  22  X.  Y.  413.  417,  It  was  said  that  a  false  representation,  essen- 
tially promissory  in  Its  nature,  had  never  been  held  to  be  the  foundation  of  a 
criminal  charge.  In  effect,  the  defendant's  stateflMnts  to  Keaaedy  about 
work  at  Frogreso  were  merely  promises  to  give  him  work  when  he  arrived  at 
that  port.  T^elr  true  character  is  not  changed  by  reason  of  theirform.  Say- 
ing to  the  complainant  that  there  was  a  ]ob  waiting  for  him  in  Tucatan  was 
only  anotlier  way  of  promising  him  employment  if  be  would  go  to  that 
country.  The  h^al  effect  of  making  such  a  promise  withan  intent  aotto ful- 
fill it,  so  far  as  relates  to  the  wages  to  be  paid,  muat  evidently  be  the  same  if 
the  contemplated  employment  were  in  New  Jersey  Instead  of  in  Mexico:  yet 
1  hardly  think  it  would  he  held  that  a  man  was  guilty  of  kidnapping  wbooame 
to  this  city  and  induced  a  laborer  to  cross  the  Hudson  river  on  a  ferry-boat  to 
Hoboken,  b7  a  promise  to  give  him  work  there  at  a  dollar  and  a  half  a  day, 
when  he  really  intended  to  pay  him  only  a  dollar  a  day.  Such  a  proceeding 
would  be  a  shiibby  trick,  but  not  a  crime.  As  was  said  by  Cohstock,  C.  J., 
In  Rarnieyv.  People,  already  cited,  *'the  offense  of  making  a  false  and  delusive 
promise,  with  no  Intention  of  performing  It.  This  is  not  indictable;"  and,  as 
lias  been  suggested,  the  deception  in  the  DeLeon  Ca«e  consisted  not  only  in  the 
design  to  withhold  honest  employment  from  the  complainant,  but  tu  compel 
her  to  enter  upon  a  life  of  shame.  In  view  of  the  great  hardship  sumeUmes 
inflicted  npon  those  who  are  induced  by  false  promises  to  go  from  this  state 
to  foreign  lands,  the  legislature  might  well  provide  for  the  punishment  of  the 
wrong-doerB  In  such  cases  through  the  ageiu^  ot  the  crlinliial  law;  but  under 
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tbe  law  as  it  now  is  I  do  not  think  the  facts  disclosed  in  the  record  before  us 
authorized  the  conTiction  of  tbe  defendant  of  the  crime  of  kidnaping.  In 
my  opinion*  the  judgment  should  be  reversed.  All  ooncar. 


BoNALD  V.  Mutual  Beseryb  Life  Fuitd  Ass'n. 
(Suprenw  Court,  General  Term,  Fint  DepartmmL  July  18, 1890.) 

i.  Ion  IkSURUIOB — COSDITIOFB  OF  POLIOT— AOCTFTAHOa  OF  OrsBDin  Phmmzoic 

A  policy  of  life  insaranoe  stipnlated  that,  apon  a  fidlore  to  paj  any  wemlnm 
when  due,  ttie  polity  sfaoald  beoome  roid.  There  was  such  a  failure;  ana,  upon  s 
tender  of  the  amoant  thereafter,  the  Insurer  acoeptad  It,  and  gave  a  reoelpt  which 
stated  that  It  was  accepted  upon  oondltton  tbat  the  insured  was  of  temperate  hab- 
its, and  in  as  good  health  as  when  the  poUov  waa  issued,  o^rwlse  toe  parmeot 
and  receipt  and  the  original  policy  should  be  void.  Bnoh  aooeptanoe  aod  receipt 
were  provided  for  in  the  consatution  and  bv-lawa  of  tbe  Uisurance  company,  wbich 
were  made  a  part  of  tbe  original  contract  of  insurance.  Held,  tbat  such  payment 
atul  reoeipt  oonstitatad  a  new  oontract,  by  which  insured  was  bound,  wbetow  be 
readtheteo^ptor  not;  and,  It  appearing  tbat  be  was  not  at  that  time  of  tempetate 
habits,  nor  in  as  good  b«dth  aa  whoi  be  was  originally  insured,  tbe  reo^pt  was  of 
no  eftect,  and  the  policy  remained  void. 
1.  Bamb— Waiter. 

A  life  iusaranoe  oompanydoes  not  waive  a  fotf^tnre  of  a  policy  by  miiniiaThic 
proofs  of  the  death  of  tne  insured,  and  giving  inatraottona  In  regaro  thereUh 
Affirming  7  TX.  Y.  Supp.  152. 

Appeal  from  circuit  court,  New  York  county. 

AcUon  by  Agnes  Bouald  against  the  Mutual  Beserre  Life  Fand  Aasoelft* 
tton.  From  a  judgment  entered  on  dismissal  of  complaint  mt  cloae  ot  plain- 
tlfTs  case,  (7  N.  Y.  Supp.  152.)  plaintifl  appeals. 

Argued  before  Van  Bbunt.  P.  J.,  and  Babtlbtt.  J. 

CAos.  B,  Mej/er,  for  appellant.   Alfred  Taylor,  for  respondents 

PsR  CUBIAM .  It  would  be  unprofitable  to  add  to  the  reasons  given  bj  Mr. 
Justice  Barrett,  on  the  trial  of  this  action,  for  dismissing  tbe  complainL 
It  is  enough  to  say  that  those  reasons  seem  to  .us  entirely  satisfactory  and  coo- 
Tincing,  and  that  we  fully  concur  in  tbe  conclusion  to  which  they  led  tbe 
learned  judge.  Judgment  affirmed  on  the  opinion  of  the  ooart  below,  with 
eoBta. 


Obat  v.  Db  Oastbo  ft  DoNNKB  SuaAB  BBmnMO  (3o,«taL 

(Supreme  Court,  General  Term,  Ftrtt  Department.  July  UOQb) 

OoBFOKATioM— Dissolution— iKJUiTCTioN. 

In  an  action  by  tbe  receiver  of  one  of  tbe  corporations  in  the  oombtnattoa  kaowB 
as  the  t  Bngar  Trust,  "to  dissolve  the  combination,  an  injunction  resto^ning  defend- 
ants fn»n  disposing  of  tbe  proper^  and  effects  of  tbe  corporation,  of  whiota  plain- 
Uff  Is  receiver,  is  properly  granted  <»  a  showing  that,  if  the  combination  ia  lliully 
held  unlawful  under  the  laws  <a  the  state,  then  its  property  and  ^Eeota  will  be  re- 
moved from  tiie  state.  Buoh  Injnnotlon,  however,  sbould  not  extend  to  other  prop- 
erty of  the  oomUnatiOB. 

Appeal  from  special  term,  Xew  York  connty. 

Action  by  Henry  'Winthrop  Gray,  as  receiver  of  the  ITorth  Elver  Sugar 
Beflning  Company,  against  De  Castro  &  Donner  Sugar  Beflning  GcHupany 
and  others.  From  an  order  of  March  7,  1890,  granting  plaintiff  a  temporal^ 
injunction,  John  £.  Searles,  Jr.,  one  of  tiie  doTendants,  i^peals.  For  fumer 
leport,  see  8  N.  Y.  Supp.  237. 

Argued  before  Van  Bbuht,  F.  J.,  and  Bbadt  and  Baniblb,  JJ. 

BUhu  Root  and/oA«  S.  Panons,  for  appellant.  Piatt  A  Sowen,{JokM 
If.  Bowert  and  De  Lancey  ITieoU,  of  counsel,)  for  respondent. 

Damebls,  J.  This  action  has  been  brought  to  dlsBolve  tlie  ennbinatlon  or 
partnership  held  to  have  been  unlawfnlty  formed  and  maintained  ai  a  trust 
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for  the  manufacture  and  sale  of  syrups  and  molasses,  and  the  reflnlng  and  sale 
of  sugars.  It  was  formed  or  created  under  a  deed  or  contract  entered  into  In 
the  latter  part  of  the  year  1887.  The  North  Biver  Sugar  Eleflning  Company, 
which  WHS  a  corporation  formed  nnder  the  laws  of  this  state,  became  one  of 
the  asBooiates  in  the  combination;  and  for  that  reason  it  was  considered  to 
bare  forfeited  Its  charter,  and  become  liable  to  be  dissolved  In  an  action 
brooght  for  that  object  by  the  attorney  general.  3  N.  Y.  Supp.  401.  And 
that  decision  has  been  affirmed  by  this  general  term.  7  N.  Y.  Supp.  406.^ 
And,  as  a  legal  result  of  the  decision,  a  receiver  was  appointed  of  the  property 
and  eflleots  of  that  corporation.  The  receiver  has  now  brought  this  action  to 
dissolve  the  combination  itself,  as  a  partnership  in  which  the  Korth  Biver 
8agar  Beflning  Company  became  a  partner,  and  for  the  appointment  of  a  re- 
ceiver of  iti  property,  rights,  and  good-will,  with  power  to  dispose  of  the  same, 
and  to  collect  all  its  debts  and  assets;  and  the  tnjanction  now  brought  before 
the  court  has  been  issued  to  promote  that  end.  By  its  terms,  the  defendants, 
and  all  persons  acting  for  and  under  them,  have  been  restrained  until  the  f  ui^ 
ther  order  of  the  court  from  in  any  manner  parting  with  any  of  the  assets, 
{Hoperty,  or  moneys  coming  Into  Uieir  bands  under  the  trust  deed  or  agree- 
ment; and  in  support  <^  It  the  affidavits  disclose  a  probability  that,  in  case 
the  combination  or  association  shall  finally  be  held  to  be  unlawful  under  the 
laws  of  this  state,  then  Ita  property  and  effects  will  be  removed  from  the  state, 
and  its  business  carried  on  under  a  charter  already  obtained  in  Connecticut 
for  ttiat  object.  And  that  probability  has  been  snfflcientfy  establiBhed  to  sus- 
tain tbe  injunction,  so  far  as  it  will  affect  and  preserve  the  proper^  to  which 
the  plaintiff  has  become  entitled  in  hia  capacity  as  reedver. 

Bat  that  it  by  no  means  all  the  property,  effects,  and  mon^y  ctf  this  eombl- 
naUon.  It  Is  no  more  than  the  property  of  the  North  Biver  Beflning  Com- 
pany, and  of  the  shareholders  of  that  company,  whose  rights  are  represented 
iij  tbe  receiver.  There  are  no  creditors  of  the  corporation  to  be  represented 
or  protected  by  the  action  of  the  receiver;  and  no  indisposition  exists  on  the 
part  of  the  sugar  trust  to  pay  the  shareholders  of  the  sugar  refining  company 
their  respective  pnqiortionate  parts  of  the  earnings  of  the  sugar  tnist.  And 
they  have  not  yet  invoked  or  desired  Uie  assistance  of  tbe  recdver  for  their 
protection  in  this  respect*  and  no  necessity  has  been  shown  for  his  interven- 
tion in  their  behalf.  Over  the  property  rights  aud  Interests  of  other  shar^ 
holders,  not  deriving  thtir  rights  or  shares  under  or  for  the  shares  of  the 
Korth  Biver  Sugar  Befinlng  Company,  the  receiver  Is  without  authority. 
His  appointment  did  not  extend  to  or  include  those  rights  or  shares,  bat  only 
those  represented  by,  or  substituted  for,  the  shares  of  the  North  Biver  Sugar 
Beflning  Company,  and  tbe  properlor  ot  the  company  Itself.  The  injuncolDn 
was  aorordingly  unauthorized  so  far  as  it  included  the  other  property,  sbaree, 
and  rights  of  the  sugar  trust  or  combination.  In  no  event  could  they  be  adr 
ministered  by  him,  or  be  brought  within  his  control.  But  the  utmost  extent 
to  wldch  he.  In  any  event,  would  be  entitled  to  proceed  or  extend  his  author- 
ity Is  the  possession  and  disposition  of  the  property  and  effects  of  the  North 
Biver  Sagar  Befinlng  Company,  and  including  the  interests  of  the  sharehold- 
ers ui  that  company.  If  that  shall  become  necessary,  now  represented  by  the 
■hares  of  the  sugar  trust  combination;  and,  as  already  observed,  these  share- 
holders are  now  in  no  manner  dependent  on  bis  intei-positlon  or  assistance. 
There  Is  but  one  description  of  property,  therefore,  which  can  at  this  time  be 
regularly  brought  within  the  range  or  protection  €A  an  injunction  at  the  suit 
of  this  receiver;  and  that  is  the  property  and  effects  of  the  North  Biver  Sugar 
Beflning  Company.  And  as  to  that  the  injunction  may  very  well  be  sustained 
without  deciding  the  point  of  illegality  upon  which  so  much  stress  has  been 
made  for  tbe  oomplete  support  of  tbe  appeal.  For  that  purpose  ths  case  of 
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Carlon  Co.  t.  McMtllin,  6  N.  T.  Snpp.  433,  Is  an  authority,  although  not 
entirelr  decisive  of  tliis  controversy.  Whether  the  deed  or  ngreerneDt  under 
which  tbe  trust  has  been  formed  can  he  annulled,  and  an  accounting  of  iti 
operations  secured,  may  better  be  relegated  to  the  trial  of  the  action  thanom- 
Bidered  with  any  degree  of  particularity  at  thfs  time.  In  the  mean  time  all 
the  corporate  property  of  the  North  River  Refining  Company  should  be  re- 
tained in  this  state,  and  subject  to  the  control  of  this  court;  and  the  Injatto* 
tion  should  be  restricted  and  modified  to  that  extent,  and,  as  modified,  sflSmied. 
without  costs  of  this  appeal;  and  the  same  order  should  be  made  la  ttie 
peals  of  Julius  A.  Struaburgh  and  others.   All  concar. 


FntsT  Nat.  Bank  of  Jerbet  Citt  d.  Bakd  et  tU.,  (fbar  eaaaa.) 

(Supreme  Court,  General  Term,  Ftnt  Department.   July  IS,  1890.) 

S.  ASSTGKHBKT  rOB  BSNSm  Or  CrSDITORS— FbXFKRKITOBB— COMVBBUON  OV  JvOOMXKt. 

Tbe  single  droamstatice  that  a  Jadgment  ia  oonfesMd  at  or  about  tbe  time  of  tiu 
exeoutioQ  of  %  gsneral  auignment  does  not  alone  wammt  the  oopolnslon  that  tba 
ooofeBsed  judgment  is  a  part  of  the  asafgDmeDt. 
I.  AnsAL— Record— EvisENOB. 

Where  the  reoord  doee  not  show  that  It  oontalns  all  the  evideaoa,  the  ''■■^^■ip  «( 
the  lower  eoort  on  qneations  of  fact  will  not  be  revlewad  on  appeaL 

Appeal  from  special  term,  New  Tork  connty. 

Four  actions  by  tbe  First  National  Bank  of  Jersey  Qty  against  Fndezlt^ 
B.  Bard  Individaally,  and  as  assignee  of  Clarke,  Baddiffe  A  Go.  and  oth- 
ers, to  determine  the  validity  of  certain  confessed  judgments  In  faTor  of  the 
defendants  Kenyon,  Carter,  Shepard,  and  Walker;  all  of  wbldi  actionB  wen 
tried  together  by  consent.  Judgment  In  fiiTor  of  tbe  defendants,  and  plain- 
tiff appeals. 

Argued  before  Van  Bruht,  P.  J.,  and  Babhett  and  Babtlett,  JJ. 
Hamilton  WallUt  for  appellant.   Luetan  Oudin,  for  respondent  Knujim. 
Warrm  W,  Vtatevt  for  xespondentB  Carter,  Shepard,  and  Walker. 

Bartlett,  J.  The  omission  to  insert  in  the  case  on  appeal  any  statement 
that  it  contains  all  the  evidence  prevents  us  from  considering  the  interesting 
and  important  points  made  in  the  argument  of  the  appellant  against  tboet 
portions  of  the  judgments  which  are  appealed  from.  Porter  v.  Smith,  107  N. 
X.  531*  14  K.  K.  Rep.  446.  The  appellant  attacks  the  confessed  judgments 
in  favor  of  the  several  respondents  on  the  ground  that  they,  tt^tber  with 
the  general  assignment  to  the  defendant  Bard,  constituted  a  single  instro- 
ment,  executed  in  pursuance  of  one  scheme  or  device  to  withdraw  tbe  pn^ 
erty  of  Clarke,  Radcliffe  &  Co.  from  the  reach  of  the  creditora  of  that  Bmu 
and  thereby  hinder,  delay,  and  defraud  such  creditors.  But  the  trial  coait 
refused  to  find  this  proposition,  and,  on  the  contrary,  did  find  as  matter  of 
fact  that  the  judgments  were  not  confessed  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditora,  but  were  in  all  respecto  fair  and  just.  Tbe 
single  circumstance  that  a  judgment  is  confessed  at  or  about  the  same  tioie 
tliat  the  debtor  executes  a  general  assignment  does  not,  of  itself,  standing 
alone,  and  irrespective  of  the  other  facts  connected  with  the  transaction,  nec- 
essarily reriuire  the  conclusion  that  the  confessed  jadgment  Is  a  part  of  the 
assignment.  All  that  White  v.  Cotzhaitsen,  129  U.  329,  344.  9  Snp.  Ck 
Bep.  309,  decides  is  that  under  under  the  proof  in  that  case  the  conveyances, 
bill  of  saiew  confession  of  judgment,  and  other  transfers  made  by  the  dobtOT. 
pursuant  to  an  understanding  previously  reached,  were  In  effect  a  preferentiid 
assignment  forbidden  by  the  laws  of  Illinois.  There,  also,  there  was  an  express 
finding  that  the  confession  of  judgment  was  made  without  adeqaate  consider- 
Btion,  and  with  intent  to  hinder,  delay,  and  defraud  creditors,  boUi  oC  wliieb 
propositions  are  negatived  in  the  case  at  bar. 
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We  cannot  say  that  the  findings  of  fact  made  by  the  trial  court  are  wh<dl7 
without  support  in  the  proof,  nor  can  we  inquire  as  to  whether  they  are 
■gainst  the  weight  of  evidence,  without  being  assured  that  all  the  evidence  is 
befm  ns.  Our  attention  is  called  to  the  absence  of  the  requisite  certiQcata 
by  one  of  ttie  connsd  for  the  respondents,  and  the  omission  may  not  be  dis- 
regarded. For  these  reasons  the  judgments  should  be  affirmed,  with  costs  of 
one  appeaL  All  concur. 

KbEHZIA  0.  UlLLBB. 

(Supreme  Court,  Oeneral  Term,  First  DepartmenL   July  18,  1890.) 

Amr  Tbui.— JimeHBin  tob  Moitht  Oklt. 

A  eomplalnt  demands  eqnltalda  raliat,  snd  not  a  judgment  for  a  >Qm  of  money 
OB^.  within  Code  CtvU  Proo.  K.T.  {  968.  i^OTidlDg  what  iBsnes  bm  triable  by  jury, 
wblob  states  that  a  chattel  mortgage  nnrportiug  to  sooare  a  debt  doe  tbe  defendant 
was  made  in  tmst  for  faer  by  the  plamtifl's  husband,  indaced  by  undue  Influenoe, 
and  that  it  baa  been  foreoI<»ed,  and  the  prooeeda  appropriated  by  tbe  defendant; 
the  prayer  being  that  he  be  required  to  aooonnfc  for  the  amonnta  reoelTe^  with  lii> 
terest,  and  that  the  Ohattel  m<a1«aga  be  adjudged  nnll  and  void.  Vait  Bboxt,  P. 
J.,  diasenting. 

Appeal  from  special  term.  New  York  county. 

The  plaintiff,  having  demanded  a  jury  trial,  appeals  from  the  refusal  of  the 
Judge  at  specnal  term  to  grant  it.  Code  Civil  Froc.  X.T.  S968,  provides  that 
an  Msne  of  fact  must  be  tried  by  a  jury  In  an  action  in  which  the  compl^nt 
demands  judgment  for  a  sum  of  money  only. 

Argiied  before  Van  Bbumt.  P.  J.,  and  Bbadt  and  Dakisls.  JJ. 

W.  M.  Rosebault,  for  appellant.  Martin  4  Smith,  {0wgt  O,  auvmg,  of 
•Minsel,)  for  respondent. 

BKAxnr,  J.  This  appeal  Is  presented  In  such  imperfect  form  and  substance 
that  it  might  be  dismissed.  It  contains  no  certificate  or  consent,  as  required 
by  the  Code  and  rules  of  the  court;  but  having  examined  it,  and  having  dls- 
aovered  that  it  presents  no  merits.  It  may  readily  be  disposed  of  advers^y  to 
the  appellant  on  the  question  attempted  to  be  presented. 

The  plaintiff  claimed  that  a  chattel  mortgage  made  to  the  defendant,  and 
foreclosed  by  him,  was  given  to  him  in  trust  for  her  benefit,  and  that  the  pro* 
oeeds  which  she  sought  to  recover  belonged  to  her.  The  defendant  succeeded 
<Mi  the  merits;  but  the  plaintiff,  having  demanded  a  jury  trial,  appeals  from 
the  refusal  at  the  judge  presiding  at  special  term  to  grant  it.  The  complaint 
|>reseDted  h  case  for  equitable  intervention.  The  paper  referred  to  was  by  the 
complaint  alleged  to  be  different  from  its  purport,  and  tbe  court  was  asked  to 
refcKtu  it  by  impressing  a  trust  upon  it,  and  then  to  carry  out  that  result  to 
Ito  l^ltimate  ends,  namely,  a  judgment  declaring  tbe  proceeds  of  the  sale  at 
ttie  mist-estate  to  belong  to  the  plaintiff.  The  complaint  alleges  undue  In- 
fluence, and  aslis  that  tbe  defendant  may  be  required  to  account.  This  makee 
tbe  sellon,  taken  in  connection  with  other  facts  asserted,  one  of  equity.  As 
■aid  in  Bell  v.  Merrifiald,  109  K.  Y.  207,  16  K.  E.  Kep.  65:  *'The  mere  fact 
that  the  comi^lnt  asks  for  a  mtwey  judgment  does  not  necessarily  show  that 
the  ease  is  one  for  trial  by  jury.  Courts  of  equity  give  a  judgment  for  money 
only  where  that  is  all  the  relief  needed."  Here,  however,  relief  is  needed 
which  is  essentially  preliminary  to  the  money  judgment,  namely,  a  change  in 
the  character,  design,  and  object  of  tbe  mortgage;  then,  if  that  be  ordered, 
an  aceonnting  to  determine  pecuniary  results  by  that  proceeding;  and  then  a 
judgment  for  the  sum  found  to  be  due.  It  la  nnnecessary,  indeed,  to  state 
•nj^ing  more  to  show  how  certainly  right  the  ruling  was  which  is  complained 
of.  The  case  cited  Illustrates  the  principles  to  be  applied  here,  and  none  other 
is  requisite.  Tbe  appeal  was,  it  would  seem,  only  a  waste  of  time  and  ex- 
pense, i<a  tbe  reason  Uiat  the  plaintiff  lost  upon  the  merits*  but  appealed  noL 
The  judgment  should  be  affirmed,  with  coats. 


Digitized  by  Google 


636  mr  tobk  scfpudcbiit,  vol.  10.  |Bap.Ct. 

Van  Bkumt,  F.  J.  I  diBsent.  I  am  of  the  (^Inkm  that  the  ivpeal  should 
be  diBiuissed. 

DAznxLS.  J.,  (flowwrrMg.)  I  agree  to  the  nanlt,  although  the  ooort  aalgfat 
Terjr  well  deeline  to  hear  the  appeal  because  of  tb»  Inoompleto  oondition  of 
the  papers. 


OoLWEix  e.  Manhattan  Bt.  Co. 
(Supreme  Court,  CFenerat  Term,  SHrrt  Departmmt.  JvJj  IS,  ISQO.) 

L  OutBiiRB— IirjUBT  TO  PASsiNon  Lbatiks  Cam. 

PlalntUE,  a  puaenger  on  def  eodut's  elevated  traiI^  anwe  a*  the  Mb  lOViMohaA 
the  BtaUon  at  whioh  ihe  wished  to  sUhd,  and  paMed  to  the  doorof  fliaoar  wbkh 
the  brakeman  held  open.  The  Jar  of  tbe  ttefe  Impelled  her  to  plaoe  lier  oead  oe 
the  door-caeinfff  when,  a*  tha  tialn  stopped,  the  brakeman  let  go  of  the  door,  whidt 
■lammed  togettter,  and  Injnred  her  hand,  field,  that  the  brakeman,  who  had  been 
eo  Mated  as  that  be  most  have  seen  that  plaintiff  witfied  to  get  off  at  the  station, 
was  negligent  In  letting  go  of  the  door,  Oi  the  abeenoe  of  eaitable  eppUaaeee  to 
hold  It  Iroffl  shutting  whni  the  tndn  stopped. 

IL  Same— Lbathto  Sbat  bbtorb  Cak  Btofs. 

It  is  not  negligent  tor  a  passenger  la  an  elevated  railway  oar  to  leare  Us  seat, 
and  go  towuns  tbe  door,  wbloh  at  the  time  Is  held  vpw,  bj  one  of  the  traiamen,  as 
tiie  train  approaches  the  station, 

8l  Sahb— -Daiuobs— Sibvicbs  or  Ndbbb. 

Testimony  of  plalnUfl  that  she  paid  her  nnrseSlOO  is  aaflbriBnteridenoeof  tlis 
Taloe  of  snoh  aerrioee  to  aathoriaa  an  lutraotloa  that  the  qnne^  UU  waa  pnoved 
atSlOa 

Appeal  from  etreult  «oart»  New  York  oonnty. 

Action  by  Annie  Colwell  against  the  Manhattan  Ballway  OoBspany  for  in- 
jnrlfls  sustiUued  by  plalntiit  while  a  passeDger  on  defendant's  ear.  Judgment 
was  entered  on  a  verdict  for  plaintiff,  and  a  motion  for  a  new  trial  waa  da> 
Died,  and  defendant  aweals. 

Argued  before  Yah  Bbunt.  F.  J.,  sod  Babkhtt  and  Bamlbit.  JJ. 

Smry  X>.  Stdgteich,  Jt,,  tat  appdlant.  WUliam  B.  SttUon,  tar  veapoDd- 
•nt. 

Babti^btt,  J.  It  seems  to  me  there  Is  nodlfflenlfyin  snstidningtbeplidB- 
tlff 's  right  to  reeoTer  in  this  action.  Tbe  facts  to  wbloh  she  testtfied.  Mid  the 
Inferences  which  legitimately  be  drawn  from  them,  make  out  a  ease  of 
negligence  on  the  part  of  the  defendant.  The  plaintiff  was  a  passengn  upon 
one  <n  the  defendant's  elevated  railway  trains  on  the  west  side  of  the  el^  et 
Ifew  Tork.  She  entered  tbe  cars  at  tbeTwenty-TbIrd  Street  station,  intond- 
Ing  to  go  to  the  station  at  Flf^-Nlntb  street  and  Ninth  avenue.  Aa  the 
train  came  Into  the  latter  station,  the  trainman  who  bad  charge  of  the  gates 
got  np,  opened  the  door  of  the  oar,  and  held  it  open.  The  pbdntlff  roao  to 
pasa  out,  and  reached  the  sill  of  the  door  just  as  the  car  stopped.  **It  Janad 
me,"  she  says,  "and  be  let  go  of  the  door,  which  slammed  npim  my  flngeis 
instantly,  smashing  tbe  three  first  fingers. "  When  the  door  caught  bar  fin- 
gers the  trainman  bad  Just  passed  behind  the  plaintiff,  and  was  at  the  time 
crosBing  in  front  of  her  lo  open  tbe  door  of  the  other  car.  She  says  that  the 
jarring  of  the  car  caused  her  to  grasp  hold  of  the  side  of  thta  door-frame  to 
save  herself.  This  testimony  of  tbe  plaintiff  was  not  in  any  manner  con- 
troverted. Tbe  defendant  introduced  no  evidence  whatever  upon  tbe  trial, 
but  went  to  tbe  Jury  upon  the  proof  pnt  in  by  the  plaintiff,  contendii^tbat 
it  failed  to  establish  any  negligence  on  the  part  of  the  trainman  In  the  man- 
agement of  tbe  car^door,  and  that  it  did  afflrmatively  establiab  contributory 
negligence  on  the  part  of  the  plaintiff  in  getting  np,  and  going  to  the  door, 
before  the  train  stopped,  and  before  the  guard  had  called  out  the  name  a(  the 
station,  or  invited  passengerB,  in  any  manner,  to  leave  the  train.  The  plain- 
tiff recovered  a  vaidlct  of  9500  damages,   llieie  was  sofileient  evidanee  of 
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negllgencfl  to  take  the  cuse  to  the  Jury.  Aa  the  train  ran  Into  the  station, 
tin  trainman  opened  the  door,  and  held  it  open,  and  the  plaintiff  got  up  to 
pass  out.  The  trainman  had  been  sitting  almost  opposite  the  plaintiff;  and 
the  circumstances  were  such  that  be  must  have  seen  her,  and  must  have  been 
aware  that  it  was  her  intention  and  desire  to  leave  the  car  at  that  particular 
station  through  the  door  which  he  had  just  opened.  If  the  mechanical  ap. 
pliancra  of  the  door  were  such  that,  when  he  let  go,  it  was  liable  suddenly  to 
slam  shut  by  reason  of  the  ordinary  jarring  of  the  train  upon  coming  to  a 
atop,  then  it  was  his  duty  to  retain  his  grasp  upon  it  nntil  the  plaintifT  had 
aafely  passed  out.  Either  a  door  should  have  been  provided  which,  under 
ordinary  circumstances,  would  remain  stationary  after  having  been  opened 
by  the  trainman  to  permit  the  egress  of  passengers,  or  the  trainman  should 
have  exercised  due  care  to  prevent  any  injury  to  passengers  by  a  door  which 
he  had  opened  to  offer  them  an  exit,  and  which  was  under  bis  Immediate  con- 
trol at  the  time.  The  learned  trial  judge,  therefore,  did  not  go  too  far  in 
telling  the  jury  that.  If  the  &ct8  were  substantially  as  testiOed  to  by  tho 
plaintiff,  then  the  act  of  the  servant  in  letting  go  the  door,  under  the  circum- 
■tanoes,  and  not  securing  it  in  any  way,  was  a  n^ligent  act. 

"Sot  can  it  be  held,  as  matter  of  law,  that  tlie  plaintiff  was  guilty  of  con- 
tributory negligence.  It  is  Dot  negligent  for  a  passenger  in  an  elevated  rail- 
way car  to  leave  his  seat,  and  go  towards  a  door  whicb  at  the  time  Is  held 
open  \)f  one  of  the  trainmen,  as  the  train  approaches  the  station.  There 
would  be  serions  complaints,  indeed,  on  the  part  of  the  elevated  railway 'coin- 
panies,  if  it  wera  the  general  practice  of  passengers  to  wait  to  leave  their 
■ests  nntil  the  train  came  to  a  full  stop.  The  nnnecessary  delay  would  be 
Tery  detrimental  to  the  business  of  these  railroads.  In  the  brief  for  the  ap- 
pellant, it  is  said  that  the  guard  had  not  given  the  plaintiff  any  invitation  to 
leave  the  train,  and,  furthermore,  that  when  she  left  her  seat,  and  went  to 
the  door*  it  was  open*  not  being  caught  back,  but  swinging  on  Its  hinges,  so 
tbat  the  danger  that,  when  the  car  stopped,  the  door  would  swing  to,  was 
pOTftetly  obvious.  But  the  plaintiff's  teat^ony  is  not  tbat  the  door  was 
■winging  on  Its  bingea  when  she  got  op  to  pass  out,  but  that  It  had  been 
opened  by  the  trainman,  who  h^  it  open.  This  act  was  certainly  an  im- 
plied invitation  to  leave  the  train,  and  most  have  been  so  understood  by  the 
passengers  who  desired  to  get  out  at  the  staUon  which  it  waa  then  approach- 
ing. Aa  MiLLBR.  J.,  said  In  Nichola  t.  Railroad  Co.,  S8  N.  Y.  181:  "I 
am  not  aware  of  any  rule  which  demands  that  a  passenger  on  a  railroad  car 
in  a  dty  shall  wait,  and  remain  In  his  aeat,  after  indications  have  thus  bem 
made  manifest  that  the  car  is  about  to  stop."  See,  also,  Wylde  v.  Railroad 
Co.,  53  N.  Y.  156.  Upon  the  proof  In  the  case,  no  error  was  committed  In 
charging  the  jury  that  the  plfunUfl's  act  In  getting  up  before  the  train 
■topped,  or  before  the  name  of  the  statim  waa  ealled,  waa  not  contributory 
negligence  on  her  part. 

Another  qnestlon  remains  to  be  considered.  In  order  to  prove  the  actn^ 
pecuniary  loss  whioh  ahe  had  incurred  by  reaam  of  the  injury,  the  plaUitlff 
teati  fled  that  sfaa  employed  a  nurse,  who  remained  with  her  for  six  weeks, 
and  to  whom  she  pl^d  yiOO.  ISo  other  evidence  whatever  was  introduced  as 
to  the  value  of  the  services  of  a  nnrse.  The  trial  judge,  in  hia  charge,  in- 
■trueted  the  jury  that,  in  assessing  the  plalatilTs  damages,  they  were  to  con- 
sider the  expense  which  ahe  had  Incnrred  tot  medical  services  and  la  the  pay- 
ment of  the  nurse,  and  told  them  that  the  nurse's  bill  waa  proven  at  $lw. 
The  counsel  for  the  defendant  asked  the  court  to  charge  that  the  plainUft 
eould  not  reoover  for  the  nurse's  bill  of  $100,  because  tliere  was  no  proof  aa 
to  what  the  serrices  were  reasonably  worth.  The  court  declined  to  charge  as 
requested*  stating  aa  a  ground  for  the  refusal  that  it  had  been  proved  that 
tbe  amount  wa^  paid  for  alx  week's  attendance  by  the  nurse,  whereupon  m 
exeeptien  waa  duly  taken  In  behalf  ot  the  defendant.  I  do  not  think  tbe  trial 
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Judge  erred  in  refusing  to  give  the  instractloii  thus  prayed  for.  No  doubt  It 
is  the  rule  that  there  can  be  no  recoverj  for  services  unless  there  is  some 
evidence  as  to  their  value.  lo  Lwda  v.  ffaa-Ught  Co,,  90  N.  Y.  26.  and 
JTantf  T.  RaUway  Co.,  3  K.  T.  St.  Kep.  145,  the  jodgments  were  reversed 
because,  under  the  instructions  given,  it  seemed  probable  that  damages  bad 
been  awarded  to  the  plaintiffs  on  account  of  loss  of  time,  whereas  there  was 
no  proof  as  to  the  amount  of  their  earnings,  ncft  any  other  evidence  bj  which 
the  value  of  the  time  lost  could  properly  be  estimated.  In  the  ease  at  bar, 
however,  there  is  not  the  same  absolute  lack  of  evidence  as  to  value  that  thera 
was  in  those  cases.  In  regard  to  property  the  rule  Is  well  established  that 
the  price  therefor  is  some  evidence  of  value.  Hoffman  v.  Conner.  76  K.  Y. 
121.  Similarly.  I  think,  the  price  actually  paid  for  personal  services,  each  aa 
those  of  this  nurse,  may  be  considered  as  some  evidence  of  the  value  of  the 
work  performed,  and  eonstltutes  competent  proof  suffloient  to  warrant  tba 
jury  in  considering  the  item  in  the  asseasment  of  danoages.  Tho  jodgmaat 
should  be  afflrmed,  with  ooatai  AU  ooncur. 


BkAMTH  tuBBAHTB. 

{Bwffrmif  court,  Ommral  Tmm,  Fint  DtpartmmA  JU7 18.  UM.) 

1.  AnoBinT's  IdSH. 

'  Where  a  wife,  in  an  aotloii  tor  sepamttoD,  prooures  a  deoree  tor  allmonr.  ooel^ 
atkd  attomeys*  tees,  and  defendant,  thoogh  verbally  advlwd  of  a  lien  of  pudntm 
attorneys  on  the  inagmeat,  lecreUy  proeoKes  plidntltt  to  eMorte  a  latlBfaocloa 
the  deraee,  the  saUsnotlonwIU  he  set  aside  for  the  itrotocrtioa  of  pUlntUPs  ■ftei 
aeys.  area  after  the  death  at  plafaitUt 

1,  Samb. 

But  In  raota  oaM  plaintlfpa  attornqra  must  ttij  toe  tiuBii  ocniqMmaatlon  t^on  tta 
coat*  and  oouosel  fees  awarded,  and  are  not  enUtJed  to  anypartottiMaUmonj. 
8.  Buia— EnTOBCxiuira. 

It  not  appearlDg  that  a  oommltnaat  of  detandant  ondw  Ooda  GMl  Proe.  H.  T,  | 
770,  forrMugml  to  aaUsfr  the  decwa  related  SKolaatfely  to  eosiaaadoBaaastiaafcfc 
wlU  beset  aside. 

Appeal  from  spedal  term,  17ew  York  ooanty. 

Action  for  8et>aration  by  Theresa  Branth  against  John  H.  Brantb.  A  d*> 
eree  was  given  awarding  plaintiff  alimony,  ooats,  and  attorn^*  fees*  and  de- 
fendant induced  plaintiff  to  exeoute  a  aatlaftustion  of  the  deoee.  Frona  mm 
order  aettlng  aside  such  satisfhetiott,  vacating  an  order  wMoh  vaeatad  m  -wmM- 
rant  of  oommitmenl  of  defisndant  for  refusal  to  obey  the  deeresi  and  permit- 
ting plaintiff's  attorneys.  Langbrtn  Bros,  ft  Langbein.  to  Issue  ezeoution  <m 
the  decree,  defendant  appeals. 

Argued  before  Van  BRiniT,  P.  J.,  and  Bkai>t  and  DAmsLs,  JJ. 

WUder,  WUder  ift  JimeA,  for  appellant.  Lan^fbein  Avt.  A  Lanffbtim, 
pro  M. 

Bbadt,  J.  A  detailed  statement  of  the  facts  and  Inddents  of  this  actla«. 
If  necessary,  would  show  efforts  on  the  port  of  the  defendant  to  cscapa  the 
consequences  of  his  fsUnre  to  do  what  he  was  required  to  dow  and*  uikh^ 
others,  a  flight  to  avoid  the  service  of  iwooess  by  whidi  he  waa  prevented  twam 
bringing  on  an  appeal  prosecuted  by  bfm.  The  serious  ehai^  against  him 
now  is,  however,  the  settlement  made  with  the  plaintiff,  and  by  whldi  her 
attorneys  were  to  be  deprived  of  their  rights,  secured  by  the  orders  at  thia 
court  and  its  decree^  The  defendant  was  advised  of  Un  attorneys*  Uen  bj 
verbal  notice,  and  cannot  escape  the  evil  results  to  him  of  Um  settlemoit,  ic 
the  judgment  or  decree  be  maintained  as  to  it,  as  It  will  be.  If  the  ordw  ap- 
pealed from  be  in  that  respect  sustained.  The  discovery  of  the  setUeuMnt 
accomplished  secretly  by  the  defendant,  and  secored  1^  the  idainttff*B  eacee»- 
tion  of  a  satisfaction  piece,  induced  a  motton  by  the  attorn^  to  set  it  aoldeb 
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which  motion  was  grantee),  and  Iience  this  appeal.  It  la  not  necessary  to  cite 
I  authorities  to  sustain  the  proposition  that  an  attorney's  lien  will  be  protected 
against  any  kindred  attempt  to  the  one  made  herein  to  destroy  It,  and  all  in- 
'  genlous  devices  by  actor  thought  when  discovered  which  have  such  a  tendency. 
!  On  the  facts  disclosed  It  is  sufficient  to  say  that  the  exercise  herein  of  this 
r  power  was  abundantly  authorized,  and  must  be  maintained.  The  death  of 
the  plaintiff,  therefore,  prior  to  the  motion  to  set  aside  the  satisfaction  piece, 
i  the  effort  on  the  part  of  the  plaintiff's  attorneys  to  secure  to  them  the  pay- 
ment uf  any  alimony,  and  the  power  to  enforce  payment  of  their  costs  by 
commitment,  present  the  only  questions  which  are  to  be  regarded  worthy  of 
consideration  herein.  The  conduct  of  the  defendant  in  obtelning  the  satia- 
I  faction  piece  had  the  effect  of  substituting  the  attorneys  of  the  plaintiff,  the 
plaintiffs  herein,  thus  to  enable  them  to  carry  on  the  case  by  the  approprlato 
remedies  until  their  lien  Is  paid,  or  the  modes  of  procedure  for  collection  ex- 
bansted.  The  case  of  Lachmmeyer  v.  Lachenmeper,  65  How.  Fr.  422,  deter- 
mines tbtB  right,  even  after  the  death  of  the  plaint^iff,  and  is  a  kindred  case. 
The  alimony,  however,  althoogh  it  t>e  obtained  by  assignment,  cannot  be  se> 
cured  by  the  plaintiffs  attorneys.  It  is  intended  for  the  support  of  the  party 
to  whom  it  is  given,  and  the  greater  the  necessity  for  snch  an  allowance  tho 
greater  the  reason  why  the  courts  should  discountenance  its  appropriation  for 
any  other  purpose.  The  counsel  must  rely  upon  the  costs  and  counsel  fee 
awarded  for  his  compensation,  and  therefore  no  claim  to  the  alimony  or  any 
part  (tf  it,  or  to  the  enforcement  of  it  by  any  process  Issned  or  otherwise,  can 
Innre  to  the  benefit  of  her  attorneys.  We  do  not  doubt  that  the  amount  of 
costs  and  counsel  fee  may  be  collected  in  the  same  manner  under  section  779 
of  the  Code,  as  if  the  plaintiff  were  alive.  The  punishment  as  for  contempt 
of  court  is  prescribed  by  that  section,  and  the  payment  of  costs  and  counsel 
fee  might  doubtless  be  enforced  In  apropercase  by  a  fine  imposed  which  would 
cover  them.  The  respondents  do  not  appear  on  the  record  to  have  secured 
any  such  remedy  as  to  their  cMits  and  counsel  fee  by  an  independent  proceed- 
ing, and  there  is  nothing,  therefore,  on  thatsubject  to  beconsidered.  There- 
suit  of  this  appeal  is  consequently  that,  so  tax  aa  the  order  appealed  from  va- 
cates the  order  vacating  the  order  of  commitment  dated  July  15,  1887,  it  is 
reversed,  but  a£Brmed  In  all  other  respects.  Therespondents  have  not  shown 
that  the  commitment  related  exclusively  to  costs  and  counsel  fee,  as  already 
suggested,  and  not  to  alimony,  which  was  Incumbent  npon  tliem  tf  th^  de- 
aired  to  retain  the  power  to  enforce  It.  The  alimony,  by  the  settlement  and 
death  of  the  plaintiff,  is  expunged  from  the  record,  and  oaamBtoharethe  leaik 
vitality.  For  the  reasons  given  the  order  appealed  from  must  be  nrersed  at 
to  the  order  io  relation  to  the  commitment*  and  affirmed  In  all  other  respects, 
without  costs  to  either  parly. 

Tah  Bbxtztt,  P.  J.,  cononra. 

Dahdelb,  J.  I  agree  to  the  result,  bnt  not  In  wbat  ku  been  sidd  In  tup- 
port  of  the  right  to  ooltoct  the  costt  by  a  fine  for  contempt;  the  remedy  fbr 
the  floUection  of  the  cottt  being  confined  to  an  ezeootloa. 


Albbbtz  v.  Bachs  et  ol. 

(Suprem*  Court,  Qeneral  Term,  JHrst  DepartmenL  July  18, 1800.) 

Maena  and  BnvAxr— Nuueanca  ow  Uastbr. 

Plaiotiff,  employed  by  defeodants,  was  sent,  on  the  application  of  defendants* 
foreman  for  mora  help,  to  aulst  hi  handling  cases  of  glass  weighing  from  180  to  SOO 
poands.  The  fOnmao  at  flnt  refused  to  set  plainlifF  at  work,  on  the  nonnd  that  be 
was  not  strons  enoug'h,  and  was  Inazpertenced.  Bat,  on  being  sent  oaok  again  by 
defendants,  plalniiff  was  assigned  to  the  daty  of  holding  some  of  the  glass  at  aa 
•levated  poutlon,  and  was  Injured  by  some  of  the  oases  falling  upon  him.  The 
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woAwwdannnnu  toouwltlKnit  ezpeiiaiioe^  and  plalntiif  had  not  bean  Infoxmad 
kntotlwjiu7. 
Appeal  from  dnmlt  oonrt.  Kew  Yoik  ooanlif. 

Action  by  August  Alberti  agalUBt  Seman  Baoheand  othen.  Jodgmaat  waa 
given  dtsmlBsing  the  oomplaint.  and  pontiff  appeals. 
Argued  before  Van  Bbuht.  F.  J.,  and  Bbadt  and  Danixu.  JJ. 
Auguit  P,  WastsMr%  tot  appellant.  BoL  IToAm  for  xeepoDdents. 

Bbadt,  J.  The  plalnUfl  waa  sent  hj  one  at  the  defttidanti*  flrm,  lir.  XJl- 
man*  to  amlBt  in  handling  glaas*  which  was  In  oases  upon  the  sidewalk,  and 
wcd^Md  from  180  to  200  pounds  eaoh.  He  waa  so  sent  upon  the  iqqplintioa 
for  more  help  by  Uie  defendanta*  toeman,  but  sent  back  by  tbe  latter  beeanas 
be  waa  only  a  glass-cutter,  not  strong  enough  for  the  work  to  be  done,  and 
inexperienced  at  it,  but  again  directed,  nevertheless,  to  go  to  the  ftoremao, 
and  do  what  waa  reqolred  by  Mr.  Ulmaa.  The  duty  aeafgned  him  waa  to 
hold  at  an  elevated  position  the  glass,  so  that  other  glass,  behind  that  which 
he  held  np,  could  be  removed  from  Ita  place, — eould,  in  other  wwda,  be  taken 
out;  but  in  doing  It  Uie  glaases  held  by  him,  which  wera  high,  toppled  otot 
and  upon  him,  breaking  nis  leg.  Experience  would  have  oiubled  him  to  hold 
the  glasses,  it  appears,  at  auob  an  angle  and  in  such  balanoe  as  would  prevent 
them  from  fiUllng  ovw,  aside  from  any  superior  atrength  which  he  m^ht 
have  bad;  and  tbe  foreman  seems  to  have  known  and  ^ipredated  hla  Infirm- 
ity. Tlw  woik,  to  a  person  not  thu8  experienced,  was  dangerous,  aeocndhig 
to  the  foreman'a  statement,  but  tbe  pUdnUfl  did  not  know  It;  no  notice  to 
that  effect  having  been  given  to  him.  The  complaint  was  neverthelesB  dis- 
missed. The  plaintiff's  counsel  aslied  to  be  allowed  to  go  to  tiie  Jury  on  the 
whole  case,  '*and  as  to  whether  tlie  defendants  were  not  negligent  in  not  pro- 
viding a  sufficient  number  of  men  to  do  this  work  in  wliicli  tbe  plaintiff  wsi 
engand  at  the  time  of  the  aocident,  and  by  reason  of  It  the  accident  ooearred; 
and  (6)  as  to  whether  the  plaintiff  bad  knowledge  of  the  risks  of  the  aervlM 
in  which  he  was  engaged  at  the  time  of  the  acddBnt."  All  of  which  was  re- 
fused. Exceptions  wero  duly  taken  to  these  rulinga,  and  the  question  now 
presents  itself  whether  any  of  them  was  erroneous. 

It  Is  clear  Uiat  whether  the  defendants  bad  furnished  suffldent  help  to  do 
tile  work  was  important,  as  in  tbe  case  of  FliJu  v.  SailToad  Co.,  5S  K.  X.  M9, 
ttie  dtfendanta  wen  held  liable  for  a  failure  to  have  the  necessary  help  to  ac- 
complish the  work  In  band  with  safety.  The  defendanta  hero  sent  an  incom- 
petent person  to  assist  the  workmen  engaged  in  the  object  to  be  carried  out, 
and  Insisted  on  his  doing  aa  directed  after  notice  that  he  was  not  acoaptable 
to  their  foreman.  He  was  not.  In  other  words,  fit  for  tbe  duty.  He  was  tfaos 
placed,  by  the  defendants'  own  act,  where,  from  bis  own  inQrmltiea.  he  might 
be  injured  himself,  or  be  the  cause  of  injury  to  others.  He  was  not  reapoiuibls 
for  this,  however,  not  knowing  that  the  work  he  was  to  do  was  dangerous. 
Tbe  rule  with  regard  to  dangerous  employments  Imposing  its  consequences 
npon  the  workman  who  braves  them  rests  upon  the  knowledge  of  ita  exist- 
ence. Marvh  v.  Chiekering,  101  Y.  399,  5  £.  Bep.  56;  3toeewg  v. 
Snvelope  Co.,  101  K.  T.  524,  5  K.  £.  Bep.  358.  And  therefore,  where  hedoes 
not  know  of  it,  it  should  not  be  rigorously  or  despotically  applied.  The  juxy 
should  be  called  upon,  at  least,  to  say  whether,  if  he  did  not  know  it,  he  was 
chargeable  with  notice.  There  are  many  cases  involving  an  exposition  tst  tbe 
duties  and  obligations  of  the  employer  and  tbe  employed  in  the  books,  and  in 
them  can  be  found  phrases  covering  multitudes  of  propositions,  in  the  effort 
to  formulate  a  precise  rule  of  government  on  trials  embracing  them;  but  tbe 
tuBt»  are  so  diverse  that  principles  only  can  be  employed  for  each  case,  how- 
ever deftly  the  fitcts  may  be  bandied.  The  cases  cited.  It  ia  thought,  esUb- 
llsh  the  principle  that,  when  a  feUow-aervant  is  called  upon  to  do  dangerous 
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work,  tlifl  help  should  be  abandant,  and.  If  he  hare  no  knowledge  of  the  hazard 
to  which  be  is  exposed,  he  should  be  advised  of  it.  If  the  employer  wish  to  se- 
eore  himself  from  liabilities  sustained  on  account  of  his  omiSBlon  of  daty.  A 
difTerent  rule  would  eooourage  a  disregard  of  personal  safety,  wblob  Is  suftt* 
dently  reckless  now,  in  the  dispatch  inth  which  all  «iteq)rise8  are  marked, 
and  which  tend  to  make  us,  if  not  too  progressive)  at  least  too  precipitate  In 
the  consummation  of  progressiTe  results.  It  may  be  said  here,  idso,  that 
when  the  master  urged  the  pl^nUff  to  the  work  in  which  ha  was  Injured  by 
sending  htm  bade,  as  stated,  he  relieved  liim  from  tbe  responsibility  of  voJun- 
tary  action  on  his  part.  If  that  principle  can  be  Inv(^ed  against  him,  and  con- 
tributed to  the  Injury,  or  assumed  the  risk.  Steemtj/  v.  Bnvelope  Co.,  above 
cited;  Kain  r.  Smith.  89  N.  T.  375;  HatOai/  v.  Haatoa^  Co.,  82  N.  Y.  S70. 
For  these  reasons  the  judgment  appealed  from  should  be  revenedi  and  a  new 
trial  ordwed,  witti  costs  to  abide  the  event.  All  ooncnr. 


Mnre  at  jU*  e.  Gorbih. 

(Anmme  Oem%  Oensral  Term,  Ftrat  Departmenu  July  U,  UBOl) 

OmmLura  PaaioamwoB. 

Delandant  entered  into  a  single  oontrmot  tor  the  purchase  of  bonds  and  warrants 
from  plaintiffs.  The  boadsonly  were  delivered,  thoagh  defendant  told  plalnttfCs  to 
•end  Uie  warrants,  and  insisted  on  their  delivery,  as  he  had  sold  them,  field,  that 
the  fact  that  defendant  paid  a  portion  of  the  purchase  price  of  the  bonds  did 
not  amoont  to  a  severanoe  of  the  con  tracts  and  plaintUts  ooold  not  raoovar  the  bal- 
ance of  snoh  purchase  money  without  a  delivery  of  the  warrants. 

Appeal  from  dieuit  court.  New  York  county. 

Action  by  John  H.  Ming  and  Charln  K.  Wells  against  Austin  Oorbia. 
There  was  a  Judgment  on  a  verdict  for  plaintiib>  and  an  order  duving  m  mo- 
tion fbr  a  new  trial,  and  defendant  appeals. 

Argued  before  Yah  Bbuot,  P.  J.,  and  Bsadt  and  Daniels,  JJ. 

WUUttm  J.  Kelly,  for  appellant  Morgan  <ft  Worihingtan,  tor  respondent. 

Bradt,  J.  This  action  was  brought  to  reoovw  a  balance  due  upon  the  sale 
and  delivery  of  certain  bonds  issued  by  tbe  ooniity  of  Lewis  and  Clark  in  the 
territory  of  Montana.  The  defense  was  that  the  plaintiff  sold  and  agreed  to 
deliver  to  the  defendant  not  only  tbe  bonds,  but  certain  "convertible  wnrrants," 
Bocailed,  of  the  treasury  of  Montana;  that  tbe  contract  was  entire,  iocludtng 
the  sale  and  purchase  of  both  classes  of  securities,  and  not  for  the  purchase 
of  either  separately;  and  that  the  plaintlfFs,  liaving  only  delivered  tbe  bonds, 
were  not  entitled  to  recover.  The  defendant  also  set  up  as  a  counter-claim 
tlie  alleged  damage  sustained  by  the  non-dellveiy  of  the  territorial  warrants. 
Tbe  Bale  to  tbe  defendant  was  effected  through  the  instrumentality  of  one 
Sberwood,  who  was  ^he  agent  of  the  plalntifTa  lor  tlmt  purpose,  and  after  the 
•ale  iDBtructed  the  plaintiffs  by  tetegrapli  to  ship  the  bonds,  but  that  the  war- 
rants could  not  be  used  unless  tbey  could  be  Itonded  in  June.  The  plalntiCTB 
thereupon  sbipped  the  defendant  the  bonds,  and  wrote  to  Sherwood,  describ- 
ing the  warrants  held  by  tbem,  and  saying.  **If  you  want  the  warrants  you 
must  let  us  know."  It  appears  that  the  defendant  supposed  that  tbe  bonds 
bore  15  per  cent,  interest,  but  upon- tbe  receipt  of  the  bonds  sent  him,  finding 
upon  examination  that  they  only  bore  12  per  cent,  interest  he  wrote  to 
plaintiffs,  referring  to  his  understanding  on  the  subject,  but  offered  to  accept 
tbe  bonds  tendered  at  a  price  much  less  than  85  per  cent,  of  principal  and  ac- 
crued interest,  which  amount  he  placed  to  the  plalntiET's  credit,  subject  to 
tbelr  check  on  blm  at  sight.  The  offer  was  accepted  by  the  plaintiffs,  and 
tbey  drew  $8,500  of  the  amount,  leaving  still  due  them  $841.77,  which  they 
sought  to  recover  in  this  action. 

Tbe  learned  Justice  presiding  arrived  at  the  conclusion,  and  so  raled,  that 
tha  nodpt  of  tbe  bonds  was  a  serenmce  of  the  cmitract,  and  that  the  defend- 
t.IOn.tado.6— 41 
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anl  had  no  cause  of  action  for  the  warrants.  Id  this  It  Is  tbooghths  was  mis- 
taken. There  was  no  reason  why  the  bonds  slionld  not  be  aoceptad  with  a 
reservation  of  the  right  to  the  warrants  to  be  subsequently  dellTsred*  pro- 
vided that  armngement  was  acceptable  to  the  plaintiff.  The  oorrapondence 
between  the  parties  shows  conclusively  that  it  was  understood  that  the  war- 
rants were  not  abuidoned,  and  that  no  arrangement  had  been  mada  to  that 
eifect.  We  find,  for  example,  that  in  a  telegram  sent  by  defendant  to  the 
plafntffCs,  dntedt  New  Tork,  April  9t  1872»  be  says:  "Send  tlie  51  territorial 
warrants.  County  bonds  not  yet  arrived."  Again,  upon  thA  22d  of  April, 
he  s^,  **I  have  sold  the  tenitorial  warrants,  and  most  insist  npui  deliv- 
ery." The  same  proposition  Is  oontaioed  in  the  letter  of  April  28. 1872,  writ- 
ten by  the  defendant  to  the  plaintiff;  and  when  tiie  plaintiff  sent  a  draft  cov- 
ering the  balance  doe*  the  defendant  declined  to  pay,  for  the  reason  that  be 
considered  the  bonds  and  warrants  as  one,  and  was  entitled  to  a  dellTery  of 
both.  This  was  followed  bj  other  letters,  containing  tlfe  ssme  Btatemeats, 
and  this  was  substantially  reiterated  by  the  defendant  on  his  sxaminatiou. 
Mr.  Sherwood,  the  plaintiff's  agent,  who*nogotiated  the  sale,  oonflnns  the 
stateinent  so  far  as  be  was  permitted  to  express  himodf  oa  the  sat^faot;  aod. 
the  sate  having  been  made,  the  defendant  was  not  bound  by  ttiognuoa  tarn- 
nating  from  Sherwood  on  the  subject  of  the  purehase*  which  hs  had  aot  au- 
thorized to  be  sent.  It  appears  that  two  classes  of  wanmnts  wera  in  the 
hands  of  the  plaintiffs  for  sale,  and  which  Sherwood  was  aothoilied  to  seU. 
some  of  whicdt  were  fundable  in  Jane  and  some  not;  and  there  seems  to  have 
been  a  misunderstanding  with  regard  to  them  on  the  part  of  the  plalntlflBr 
but  not  on  the  part  of  the  defendant,  who  senu  to  have  nnderstood  elonrlr 
and  disttneily  what  his  purehass  oomprdiended,  and  in  whldi  remeet  be  is 
sustained  by  the  evidence  of  Sherwood.  The  propoaltlon  that  a  joint  pur^ 
chase  is  consummated  by  a  part  performance,  unless  the  rest  to  be  done'  bss 
been  waived,  is  not  sustained  by  the  suthortties.  On  the  eontraiy,  if  n  partf 
angles  to  do  two  things,  one  Is  oumulative  upon  the  oUier,  and  be  must  per- 
form both  thethings  agreed  to  be  done.  8  Add.  Gont.  1186.  **  The  rule  is  well 
settled  In  this  state,  **  said  Ohuboh.  0.  J.,  in  Ketn  t.  Tapper,  52  N.  T.  650- 
555,  "that  npon  a  contract  for  the  delivery  of  a  speciBed  quantity  of  propeity 
no  action  will  lie  until  the  whole  is  delivered."  And  the  same  principle  is 
recognized  in  Butler  v.  Btttler,  77  N.  Y.  472,  and  in  Chamj^tn  Roteifjf, 
IS  Wend.  187;  and  the  rule  ti  recognized  and  reiterated  In  one  of  the  easn 
cited  on  behalf  of  the  respondent,  namely,  Avery  v.  WilUon,  HI  N.  7.  341.  and 
which  is  selected  for  illustration,  where  it  i»  h^d  that  the  receipt  <tf  the  goods 
mast  be  characterized  by  acts  evincing  that  the  receiptor  waives  Uie  precedent 
condition  of  a  coniplete  delivery  In  order  to  entitle  the  plaintiff  to  recover  for 
those  delivered.  This  error  strikes  at  the  very  foundation  of  the  plaintiff's 
cause  of  action,  and.  If  the  rule  thus  arrayed  against  the  plaintiff  as  the  re- 
sult of  adjudications  in  this  etste  be  correctly  stated,  the  action  was  prema- 
ture, notwitbstanilingthat  the  bonds  were  delivered.  It  would  be  otfawwise. 
perhaps,  if  the  bonds  had  been  received  unconditionally,  and  without  any  «[• 
pdctation  of  a  further  performance  by  the  delivery  of  the  rest  of  the  ponAase, 
vis.,  the  warrants.  For  these  reasons  the  judgment  is  believed  to  be  enone* 
one,  and  it  must  be  reversed  and  a  new  trial  onlwedv  with  ooata  to  the  apP*^' 
lant  to  abide  the  event.  All  concur. 


In  r$  Fblton's  Ebtatk. 
(Buprmts  Court,  Omtral  Term,  Seormd  Department.  July  It,  1800.) 
CoHTaiEpr— WuT  CoMsrrniTBt, 

The  refusal  of  defradaot,  exeoator  of  aa  estate,  to  obsy  an  wdaroC  Cbe  aeno- 
gatatoupearaiid^owoanssirtirtae  should  aot  per  a  ooUatscal  laharltaaae  tax. 
eeasBtntss  a  ooatenipt. 
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Appeal  from  snrrogate*8  courtt  Orange  connfy. 

Id  the  matter  of  enforcing  the  collateral  Inheritance  tax  npon  the  estate  of 
Sarah  Felton,  deceased.  The  sarrogate  made  an  order  citing  James  H,  Pel- 
ton,  exeeator  and  sole  legatee  and  devisee  under  the  will  of  Sarah  Felton*  to 
appear  and  show  cause  why  the  tax  imposed  on  the  estate  under  the  law  re> 
lating  to  collateral  Inheritance  taxes  should  not  be  ascertained  and  paid. 
From  an  order  adjudging  him  in  contempt  forrefusal  to  ob^  such  order,  the 
executor  appeaia. 

Argued  before  Babnard*  F.  J.,  and  Dtkhah  and  Fbatt,  JJ. 
.  JeAn  SHee,  for  appelant.  Rutstil  HaadUif,  tor  respondnt. 

FratT(  J.  The  defendant  in  this  proceeding  was  adjudged  gnllly  of  con- 
traapt  fc»-  refusing  to  obey  an  order  of  the  surn^ate  of  Orange  county,  citing 
him  to  appear  and  show  cause,  etc.  Ko  appearance  was  made  In  person  be- 
fore the  surrogate,  and  no  defense  suggested  to  the  charge  of  contempt*  It 
was  not  for  not  paying  the  collateral  inheritance  tax,  or  not  taking  proceed- 
ings for  ascertaining  the  same,  but  for  falting  to  appear  before  the  surrogate 
and  showing  cause,  as  required  by  the  surrogate's  order.  It  was  the  duty  of 
the  d^ndant  to  obey  the  surrogate  when  cited  to  appear,  and  a  lefasal  to  do 
•o  was  a  contempt;  in  fact,  fais  whole  conduct  is  characterised  by  a  total  dis- 
regard of  the  surrogate's  orders,  and  a  lack  of  good  faith.  Noquestion  seema 
to  be  raised  as  to  the  power  of  the  surrogate  to  panlsb  for  emtonpt.  Order 
affirmed,  with  costs  and  dlsbursemenls. 

BABNAito,  F.  J.  The  district  attorney  of  Orange  county  had  Jnrlsdictioa 
to  enforce  the  payment  of  any  tax  which  be  had  reason  to  believe  to- 
be  payable  under  the  Collateral  Inheritance  Act,  c.  713,  (Laws  18S7,  g  17.) 
Proceedings  were  commenced  by  him  to  enforce  the  payment  of  a  tax  dua- 
flrom  the  estate  of  Sarah  Felton.  James  H.  Pelton  was  the  executor  and  the- 
sole  IcvHtee.  The  dtation  to  James  H.  Felton;  executor,  was  Issued  25th  <tf 
July,  1889t  and  It  was  retamable  5th  of  September,  1889.  The  executor  ap- 
peared his  attomeyi  and  disputed  the  liablll^  to  pay  any  tax,  and  wked. 
for  a  time  In  the  future  to  be  fixed  for  an  adjournment  to  prepare  his  answer^ 
The  adjournment  was  to  the  19th  day  of  September,  ISfiU.   No  answer  was 

Sat  tn.  but  another  adjournment  was  had  to  October  12,  to  October  24,  to 
rovember  7,  14,  and  21,  1889.  Then  the  executor  failed  to  appear. 
A  motion  was  then  scrred  on  the  executor  to  appear  on  the  5tb  <tf  De- 
cember, 1889,  to  show  cause  as  to  the  proceedings  taken  for  ttw  collection  of 
the  tax.  The  executor  did  not  appear,  and  a  citatioa  was  Issued  on  ttie  lOMi 
of  December,  1889,  returnable  December  12,  1889,  why  the  district  attornejy 
should  not  have  such  order  as  he  was  entitled  to  in  the  premises,  and  the  ex- 
ecutor be  punished  for  a  contempt.  The  executor  was  served.  On  the  12tb 
December,  1889,  the  execntor  appeared  by  eonnsei,  and  made  no  exouse  for 
bis  refusal  to  pw  the  tax.  The  sii  rrogate  adjudged  him  gnllly  «f  contempt, 
and  Bned  him  S15,  which  the  executor  paid  snbs^aeutly.  The  execntor  was- 
bound  to  pay  the  tax  without  approvement,  if  the  tacts  were  admitted. 
Whether  an  approval  was  made  dqwnded  npon  extrinsic  facta.  If  a  gift  of 
money  was  made  by  deceased  to  the  executor,  and  he  was  outside  of  the  de- 
gree it  kin  not  subject  to  tax,  his  duty  was  to  pay  the  money  due  the  state^ 
without  further  order.  It  was  to  that  end — that  proceedings  might  be  taken 
to  eompel  pi^nent  of  the  tax— that  the  executor  wss  olted.  He  owed  obedi  • 
enoe  to  the  snm^te  as  executor,  and  a  fallore  to  ai^»ear  and  anawer  waa 
properly  punishable  as  tat  contempt.  Code  Olril  Fn>e.»  8  248L  The  oxder 
•hookl  thereton  be  afilrme^  with  oosta  and  disbocsemeats. 
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BoEnna  «.  Woodwabii. 
{Stipreme  Court,  SeMFOi  2\n7n,  Seoond  DtpartmeiA  ItSj  llw  UBOl.) 

1.  BjXB— AOOBFTAKOB. 

Defendant  looked  at  a  book  of  eats  of  can-tEwes  sold  by  plaintiff,  and  saleotad  ona 
to  be  sent  to  ber.  In  an  aotion  for  tbe  price  of  the  oamage,  plalnUlt  taatiltod  that 
he  showed  to  defendant  a  cariiMe  which  she  said  was  just  what  she  wanted,  and 
that  shedireoted  oertuln  altei-atioas  to  be  oiade,  and  that  Uie  oarriage  ba  daUTBred 
on  board  a  steamer  for  sbipment  to  her.  The  alterations  ware  to  be  paid  tat  in  ad- 
dition to  the  price  origlnaUy  fixed  for  the  oarriage.  Held,  that  a  finding  of  the 
jury  that  the  carriage  was  aooepted  by  defendant  was  Jnatifled. 
Ik  Baxi— Dbutbet. 

Plaintiff  testified  that  he  delivered  the  carriage  on  board  the  steamer  desigiiatod 
bj  defendant,  directed  to  her  addreas,  and  that  ha  afterwards  saw  the  aanw  oar- 
rWe  in  possession  of  defendant**  oonnsaL  Defendant  tdaimed  that  the  oaniap 
which  she  received  was  not  the  one  ordaiad  hj  hor.  Heidi  that  there  waa  anffl- 
oleot  proof  oC  a  delivery. 

Appeal  from  Orange  county  court. 

Action  by  Lewis  J.  Bozzoni  against  Frances  M.  Woodward  to  reoOTor  the 
price  of  a  carriage  sold  to  defendant.  The  latter  went  to  plaintiff**  oartiage 
manufactory,  lo^ed  at  a  book  of  cuts  of  carriages,  and  selected  one  to  be 
sent  to  her.  FlalntlfF  testified  that  afterwards  defendant  went  to  his  shop, 
and  was  shown  a  carriage,  and  ttiat  she  said  "it  was  just  the  article  she 
wanted,  and  she  would  ta^e  it.  Defendant  ordered  the  steps  of  the  carriage 
to  be  padded,  and  told  plaintiff  to  deliver  it  to  a  certain  line  of  steamen,  di- 
rected to  her  at  her  residence.  The  expense  of  the  padding  was  to  be  paid 
for»  in  addition  to  the  price  originally  agreed  uiKin  for  the  carriage.  Plain- 
tiff testified  that  he  shipped  the  carriage  in  question  as  directed,  and  that  ba 
afterwards  saw  it  in  the  possession  of  defendant's  counsel.  Defendant 
claimed  that  she  never  received  the  particular  wagon  which  she  approved  at 
the  shop.   Judgment  was  given  for  plaintiff,  and  defendant  appeAUu 

Argued  before  Babnard,  P.  J.,  and  Dtkkam  and  Pratt,  JJ. 

John  Miller,  for  appellant.    William  D.  Dickey,  for  respondent. 

Pbatt,  J..  The  testimony  was  sufilcient  to  authorize  the  jury  to  And  that 
the  carriage  was  accepted  when  defendant  saw  It  at  Kewburgh.  Directang 
alterations  to  be  made  did  not  necessarily  disprove  acceptance.  On  the  oon- 
trary,  tbe  jury  might  well  consider  it  to  be  further  evidence  in  that  direction. 
The  delivery  in  pursuance  to  defendant**  direction  was  also  proTed,  J^ndg- 
ment  affirmed,  with  costs. 


Tatlob  e.  Wthnx  et  ai. 
(Supreme  Court,  General  Ann,  5eoond  JTsportmant  July  180Ol> 
JuDOiORnr— LiaiT— LiASBHou). 

Under  Code  Civil  Froa  IX.  Y.  S  1480,  providing  that  the  term  "real  prmu^'ss 
used  In  chapter  IS,  arts.  3,  4,  relating  to  the  execution  sale  of  land,  shul  apiuy  to 
leasehold  property  where  the  lessee  or  his  asBignee,  at  the  time  of  sale,  is  poasesasd 
of  "at  least  flveyeiirs'  unexpired  term  of  lease,  "a  judgment,  thougb  dolr  dodc- 
eted,  Is  not  a  lien  on  the  Judgment  debtor's  interest  In  the  unexpired  term  of  a 
lease  havlDg  hut  two  years  to  run. 

Motion  for  reargument    For  former  report,  see  8  N.  Y.  Snpp.  759. 

Summary  proceedings  by  Grant  fi.  Taylor  against  Frank  Wynne,  TT|my>^ 
Wynne,  and  others,  to  dispossess  defendants,  as  tenants,  of  tbe  poeaeaaion  of 
real  property  wliich  had  been  sold  to  Taylor  on  an  execution  issued  against 
Franit  Wynne.  The  petition  stated  that  Wynne  had  leased  the  premises  in 
question  for  a  term  of  five  years,  beginning  April  1.  1885;  that  on  Man:b  26. 
188tit  the  judgment  was  doclieted  on  which  the  execution  was  issued;  that 
on  April  4,  1&88,  Wynne  assigned  the  lease  to  his  wife,  and  that  afterwards 
the  executlou  was  Issued.   Code  Civil  Proc.  Vi.  Y.  §  1430,  provides  tfaat  tbe 
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exproMiOD  "real  property,**  as  Qsed  In  chapter  18,  arts.  S,  4,  rdattng  to  exe- 
cution siilee  of  land,  includes  leasehold  property  where,  at  the  time  of  sale, 
the  lessee  or  his  assignee  is  possessed  of  at  least  five  years*  nnexplrad  term 
of  lease.   The  petition  was  dlsmlBsed,  and  the  petitioner  appeals. 

ilurgued  before  Barnabi^  F.  J.,  and  Dtkmah  and  Pbait.  JJ. 

erant  B,  Tajfior,  tn  pro.  jwr.   Franoi$  Larktn,  for  nspondontB. 

Pratt,  J.  By  section  1480  of  the  Code,  "real  property"  is  said  to  include 
leasehold  property  where  there  Is  at  least  five  years  unexpired  of  the  lease. 
In  the  present  case  there  was  but  two  years  unexpired  of  the  lease  when  the 
judgment  was  docketed.  Tlie  lease  not  being  "real  property.*'  the  judgment 
was  not  a  lien  upon  It.  The  assignment  to  the  wife  conveyed  It  free  from 
the  lien  of  the  judgment,  and  when  the  execution  was  afterwards  issued 
against  the  husband  the  lease  was  no  longer  his  property,  and  a  sale  upon 
«n  execution  against  biro  carried  no  title  to  the  purchaser.  Another  defect 
upon  the  face  of  the  petition  was  that  the  judgment  was  not  stated  to  be  for 
425,  exclosive  of  costs. 

We  are  still  of  the  opinion  expressed  on  the  former  appeal.  Ifotton  for  n- 
srgnment  denied,  with  910  costs  and  disbnzsements. 


Haxtst  «.  Nbw  Yobk  OBm.  A  H.  B.  B.  Oo. 
(SuprsiM  Court,  Oensral  Tern%,  Fourth  Department.  J1U7  1, 1800.) 

1.  VkEXOw-SHBTASTS— DamoRTa  Bauas— C&nsa  or  Irjukt. 

A  oondnotor  was  hurt  hj  a  coUlaion  between  Us  train  aail  a  fogiUve  frelfht- 
oar.  That  oar  and  another  were  on  a  aide  track.  Tha  train  was  made  np  on  ao- 
other  aiding,  and,  as  It  was  learlnff  the  yard,  the  two  oars  ran  down  and  strookthe 
caboose,  what  started  them  does  not  appear.  Tbe  brakea  were  out  of  order;  but 
the  yardam  had  pot  tiie  cars  oa  the  stolne  without  letting,  or  attempting  to  set, 
tha  brakea,  or  tdooking  the  wheels.  The  ruTea  required  tliem  to  do  one  or  tbe  other, 
field,  tliat  the  failure  to  set  the  brakea  or  block  the  wheels  was  the  neglect  of 
fellow-serTanta,  that  there  la  no  evidence  that  the  defeat  In  tbe  brakea  oontiibuted 
to  the  collision,  and  that  a  rerdiot  for  the  oondnotor  was  properl7  set  aside. 

fli  HAsna's  Donss— ScmoiBHT  Fobob  roa  Woaa. 

In  such  case  the  aaalatant  Tard-master  waa  not  on  dntr  the  nigbt  of  tiie  «wint<^ 
There  was  no  lack  of  man  to  attend  the  maklna  up  of  trains  and  shifting  cars. 
Tha  gangs  were  full,  and  the  men  all  there,  and  they  were  able  and  competent  to 
do  the  work.  It  was  nnusnal  for  the  yard-master  or  bis  aaaistant  to  take  any  part 
in  it.  Held,  that  the  rerdiot  cannot  be  austalned  on  tbe  ground  that  the  Jurynad 
a  right  to  si^  that  the  absmoe  of  the  assistant  oontribnted  to  the  ooUlaion. 

Ai^eal  from  droalt  coiirt»  Onondaga  county. 

A[^enl  from  an  order  granUns  a  motion  on  the  minutes  for  a  new  trial, 
Action  hf  a  eondactor  Injniies  in  a  oolllsion  between  bis  foaln  and  a  ta- 
gitlve  freigbt-car.  The  esse  was  tried  at  eiienit,  and  a  Tttrdlct  rendered  for 
l^ntiS  for  tlOfOOO.  A  motion  was  made  by  the  defendai^  on  the  minute* 
Cor  a  new  trial,  and  the  order  amealed  from  was  granted. 

Argued  before  Habddi,  P.  J.,  and  Habtih  and  Mbbwin,  JJ. 

WUUam  Zmfwdy  and  GMrg$  r,  BIim*  for  appellant.  HUeoek,  Jkhmg  A 
BUoockt  far  respondent. 

Ubbwdt,  J.  There  is  in  tbls  case  eridanee  tending  to  show  Hiat  ttia  oar 
that  collided  with  the  train  upon  which  pbUntlff  was  cmiduGtOT  beloi^ed  to 
dtfendant,  and  that  the  brake  upon  it  was  In  defective  condition.  The  main 
question  upon  this  appeal  is  whether  such  defective  condition  was  the  cause, 
or  one  of  the  producing  causes,  of  the  accident.  This  car,  and  anothw  one 
-with  it.  had  been  standing  in  the  defendant's  yard  for  some  honrs  upon  a 
side  track  wlwre  the  grade  descended  eastward.  The  train  of  plaintifF  was 
being  made  op  npon  another  side  track.  After  the  plainUfC^s  train  was 
completed,  and  as  it  was  proceeding  out  of  tbe  yard  soon  after  midnight  npon 
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Its  trip  eastwud,  the  two  ran  oime  down  upon  tbelr  tnck,  n&d  the  flat  om 
collided  with  tlie  onboose  of  plaintiff's  tnUn  at  the  point  of  intersection  €£  ttie 
two  traeki.  What  etarted  ttie  two  eara  does  not  appear.  On  the  part  of  the 
plaintiff  there  was  eTldenoe  ttiat  tlw  brakes  were  out  of  order,  but  no  errl- 
-dence  whetha  or  not  they  were  eet,  or  whether  there  had  been  any  attempt 
to  set  them.  On  tbe  put  of  the  defendant,  there  waa  eTldenoe  that  these 
-oars  were  brought  into  tlie  yard  tbe  evening  before,  and  had  been  placed  on 
the  track  where  they  were  by  tbe  empIpTeB  of  tbe  defendant  who  there  had 
tbe  management  of  such  cars,  and  had  been  left  without  setting,  or  attempt- 
ing to  set,  the  brakes,  or  blocking  tiie  wbeels.  It  was  tiie  duty  of  theee  em- 
ployes, under  the  rules  of  tbe  company,  to  have  done  one  or  the  other.  If 
they  had  perfonned  Uielr  duty,  tbe  accident  would  probably  not  taaTO  hap- 
{lened.  They  were  co-employes  of  plaintiff,  and  their  neglect  Is  not  charge- 
able to  the  defendant.  It  was  ooncernlng  an  act  pertainbig  only  to  tbe  duty 
«f  an  (^eratlve,  and  tbe  master  is  not  lUble  to  a  feUow-servant  tax  the  im- 
proper perftMTinanoa  of  such  an  act.  Orlspte  t.  SabbiU,  81  X.  T.  SIB.  It 
seems  dlfflonlt  to  aToid  tbe  conclQsion  that  the  accident  was  occasioned  solrfy 
fay  the  faolb  of  the  ochemploym.  This  subject  Is  quite  fully  and  satitfactorily 
discQBsed  by  Mr.  Jastloe  Kxkhedt,  in  the  (pinion  ddlvoed  fay  blm  on  grant- 
ing the  order  appealed  from,  and  it  need  not  be  further  consldwed  hwe. 

But  It  Is  argued  on  belmlf  of  the  plaintiff  that  tbe  juiy  bad  the  right  to 
assume  that,  if  the  brake  bad  been  in  order,  the  employe  would  have  set  It, 
and  thus  prevented  tbe  accident.  This  is  only  on  tbe  basis  that  it  might  bs 
presumed  ttiat  tlie  em|^ye  would  do  his  duty.  The  dn^  was  to  set  tbe  Inake 
<st  block  the  wheel.  Tbe  presumption  would  be  ss  strong  for  the  Me  aa  lor 
the  other.  B  dtbw  had  been  done,  tbe  accident  would  probably  hare  been 
«Terted.  Tbe  huA  ttiat  tbe  ear  was  in  moUon  rebuts  the  presamptlon  in  boUi 
Aspects,  and  serves  to  corroborate  the  testimoOT  on  the  ^rt  of  (he  deCendut 
from  the  em|deyes  themselves  that  tAiey  left  the  ears  without  attempting  to 
set  the  brake  or  block  the  wheels.  Tbey  thought  it  was  not  neeessary. 
There  is  tberefore  no  room  for  tbe  Inference  that  the  accident  would  not  have 
happened  had  the  brake  Iwen  in  order.  That  being  so,  tbe  eonditloa  of  tbe 
brake  cannot  be  said  to  be  a  contributing  cause.  The  case  of  LOl^  BtHm 
road  Co.t  107  N.  Y.  566,  U  £.  Bep.  509,  is  pressed  upon  our  attention. 
There  the  presompUon  was  Indulged  in  that  tbe  brakes,  If  in  order,  wodU 
have  been  set,  and  so  the  accident  have  heea  averted.  This,  however,  was 
for  the  reason  that  there  was  evidence  that  it  was  usnal  and  customary  to 
set  brakes  upon  a  car  situated  as  the  one  there  in  question  was.  Tbe  evi- 
dence in  this  esse  is  dlEfereot.  Here  It  is  shown  to  have  been  tbe  custom 
sunetimes  to  use  blocks,  aud  this  waa  known  to  the  plaintiff.  The  rule  of 
the  company  permitted  either,  and  either  was  effective. 

It  is  suggested  by  the  plaintiff  that  the  verdict  can  be  supported  upon  the 
ground  that  defendant  was  negligent,  in  that  Uie  assistant  yard-master  was 
not  at  the  yard  the  niglit  of  this  occurrence,  and  that  tbe  jury  bad  a  right  to 
say  that  his  at)senoe  contributed  to  the  injury.  The  evidence  was  not  suffi- 
cient to  warrant  such  conclusion.  Ibere  was  no  lack  of  men  to  perform  tbe 
duties  attending  the  making  up  of  trains  and  shifting  cars.  The  evidence  is 
ttiat,  unless  there  was  something  uhusuHl,  the  yard-master  or  his  asaiatant 
did  not  take  any  part  in  that  matter.  Tbe  gangs  that  were  moving  Um  can 
■and  making  up  the  trains  were  full,  and  the  men  all  there,  and  tbey  wen 
fully  able  and  competent  to  perform  the  duties  assigned  to  them-  See  iTor- 
esy  V.  Itaarwid  Co.,  88  K.  Y.  481;  WilUanu  t.  RaUway  Co.,  89  Hna,  4S0l 
It  follows  that  tbe  order  appealed  from  should  be  affirmed.  Order  afflcoM^ 
with  costs. 

Habdin,  F.  J.,  and  Mabxik,  J.,  otmcnr. 
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Gabtek  v.  Good  et  al. 

(8uprtme  Oomt,  Q«neral  Term,  Fimt  DepcutmenL  Jwa  9, 1880.) 

DitOUTiitT— BxAJflNATioH  or  Pabtt  bitori  Tbux. 

An  hair  who,  on  attaining  majori^,  brings  aabioa  asatnit  the  administrator  of 
her  (ather'a  estate,  who  Is  also  her  guardian,  to  set  oBida  a  ooUuaive  sale  to  himself 
of  sharea  of  stock  belonging  to  the  estate,  is  entttlod  to  an  examination  of  defend- 
ut  before  trial  aa  to  the  relations  exiatiDg  between  himaelf  and  tb«  persons  ttt 
whom  ha  oiteneiblj  etdd  the  atook,  and  as  to  who  reoaired  tba  dlvidenda  thareon. 

Appeal  from  special  term*  Kew  York  county. 

Action  of  Glai  H  Carter  against  Brent  S.  H.  Good  and  the  Garter  Medicine 
Company  to  set  aside  a  sale  of  stock  of  the  defendant  corporation.  FlalntlfTs 
father.  Samuel  Carter*  the  originator  of  "Carter's  Little  Liver  Pills,'*  united 
with  a  few  other  persons,  among  them  the  defendant  Good,  in  forming  the 
defendant  corporation.  In  1884,  Carter  died,  owning  one-half  of  the  stock 
of  the  corporation»  and  leaving  plaintiff  his  only  heir, — then  17  years  old. 
Shortly  after  Carter's  death,  defendant  Good  was  appointed  adminislrator  of 
bis  estate,  and  also  gnardian  of  plaintiff.  On  November  18,  1884,  defendant 
Oood  sold  60  shares  of  stock  helonging  to  the  estate  to  one  Chichester  for 
ft9.160.  A  month  later.  Chichester  sold  to  Mcintosh,  who  four  years  ttier^ 
after  sold  them  to  defendant  Good.  The  dividends  on  these  60  shares  sinoe 
their  sale  alone  amount  to  986,140;  and  plaintiff,  on  ascertaining  the  fact,  to- 
stituted  this  action,  alleging  that  the  sale  had  in  fact  been  made  to  defendnnt 
Good  himself,  and  that  Chichester  and  Mcintosh  were  merely  dummies.  To 
ascertain  who  received  the  dividends,  and  what  were  the  relaUonseodstlng  be- 
tween defendant  Good  and  Chichester  and  Mcintosh,  pliUntlff  moved  for  an 
examination  of  defendant  Good  before  triaL  From  an  order  denying  this 
motion*  plaintiff  appeals. 

Argued  before  Van  BntTNT,  F.  J.,  and  Bkadt  and  Danisu,  JJ. 

WUliam  W,  Cook,  {Hobert  0.  lng«rtoU»  of  counsel.}  forappellant.  Robert 
Hunter  Ifaffrath,  Jr.,  and  John  H.  Bird,  tat  respondents. 

Brady,  J.  The  defendant  occupies  towards  the  plaintiff  a  Qduciary  relsr 
tlon.  He  is  the  admlDistratorof  her  fnther's  estate,  and  her  guardian.  In 
the  former  capacity,  he  came  into  possession  of  100  shares  of  stock  of  the 
CartK  Medicine  Company,  60  shares  of  which  were  improperly  disposed  of 
Xsj  him  with  the  ultimate  design  of  owning  them  himself;  a  result  existing 
suid  aoeompllsbed,  as  suggested.  The  price  received  for  them  was  trifling,  It 
is  alleged,  in  view  of  their  real  value;  the  dividends  having  enormously  In- 
creased year  after  year.  The  affidavit  on  wliich  the  order  was  obtained  for 
the  examination  of  the  defendant  Good  is  not  a  fulflllment  of  the  essential 
requisites  in  ordinary  cases,  under  the  decisions  bearing  upon  the  subject. 
Waiiamt  V.  Folaom,  b  N.  Y.  Supp.  211,  7  N.  Y.  Supp.  568;  Jenkins  v. 
I^tnath,  106  N.  Y.  272.  12  N.  E.  Rep.  613.  But  it  Is  insisted  that  in  view 
of  the  relations  existing  between  the  defendant  and  the  plaintiff,  who  is 
tier  eeatui  que  truaU  nnd  entitled  to  a  full  and  truthful  dlsclosuro  affect- 
ing ttie  oorptM  of  ttie  estate,  the  general  rule  does  not  apply.  It  is  enough 
that  such  relation  is  shown  to  call  Into  being  the  inquisitorial  power  of  the 
court,  in  order  to  determine  whether  thie  act  complained  of,  namely,  the 
sale  of  60  shares  of  stock,  was  made  In  frand  of  the  plaintiff's  rights,  and  In 
violation,  if  so,  of  the  double  duties  incumbent  upon  him  by  reason  of  the 
clual  capacities  in  which  he  stood,  as  administrator  and  guardian.  The 
learned  justice  in  the  court  below  gave  no  heed  to  tliis  contention,  for  aught  that 
appears  in  his  opinion;  but  it  was  worthy  of  serious  consideration,  and  must 
receive  it  here.  The  rule  with  regard  to  the  examination  of  a  party  before 
trial  la  one  of  discretion.  Herbage  v.  City  <^  Xltica,  109  N.  Y.  81, 16  N.  E. 
Bapb  62.  The  sppliostion  for  the  order  bu  become  one  addressed  to  that 
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legal  element.  It  is  titerefore  flexible,  and  moat  be  adapted  to  and  controlled 
bj  the  foots  and  circumalances  of  each  case,  oonsitlered  With  reference  to  the 
relations  existing  between  the  parties;  and  therefore  a  strictness  which  wonU 
be  applied  between  ordinary  suitors  would  aeeessariljr  yield  when  the  rela- 
tion of  trust  and  confldence  exists  between  the  parties,  espedidly  ff  ona  wese 
an  Infant,  and  therefore.  toacertain,actent,hdpless  when  thetrHnsacUona  to 
be  investigated  occurred.  Fwsons  In  a  fldaoiary  eharactw  an  equifaiblj  lia^ 
ble  to  discover.  Bray,  Disc.  80;  Slcbel  ft  0.  Disc.  37.  If  it  appear,  there- 
fore, from  the  nature  of  the  transactioiis  set  forth,  coupled  with  the  tilegsp 
tions  In  Uie  comph^t  relating  thereto,  and  making  them  apparent,  tint  the 
InformaUcm  desired  Is  seemingly  important  for  the  proper  presentation  ot  the 
cause  ot  action  asserted,  and  neeenarily  wh(dly  within  or  more  wtUiin  the 
knowledge  of  the  defendant  than  the  pluntiff,  ttie  order  should  be  granted 
and  maintained.  This  would  not  be  recognizing  a  procedure  in  the  natureof 
a  fishing  expedition,  or  suggest  such  a  forbidden  performance,  bnt  a  meri- 
torious application  founded  in  justtce^  and  due  to  its  proper  adminiatraUon. 
This  view  is  sustained  by  the  case  oi  Dyett  v.  BeymouTt  2  K.  T.  Supp.  841.  in 
which  Van  Bbuht,  P.  J.,  said:  '*Tbe  defendants  were  £no*s  agmts.  He 
had  no  personal  knowledge  as  to  these  transactions,  and  necesnuily  rdled 
upon  the  good  faith  and  honesty  oX.  such  agents;  and,  where  ho  has  good 
ground  to  suspect  such  good  fidth,  he  should  be  afforded  an  ample  <q>portnnlty 
tor  Investigation. " 

The  record  discloses  the  following  statement  as  to  the  necessity  of  the  ex- 
amination sought:  "(7)  That  the  testimony  of  said  Brent  S.  H.  Good  per- 
sonally, and  abo  as  said  trustee,  is  material  and  necessary,  for  the  following 
reasons:  The  plaintiff,  in  order  to  prove  that  said  Brent  S.  H.  Good  has 
owned  and  controlled  said  sixty  shares  of  stock  ever  since  the  latter  part  of 
the  year  1884,  up  to  the  present  time,  ra  uat  have  the  testimony  of  said  Brent 
S.  H.  Good  us  to  who  received  and  retained  the  •86,140  dividends,  ex  any 
part  thereof,  declared  on  said  slock  during  that  time;  also,  what  price  was 
paid  by  said  Brent  Good  to  said  Mclntosb  for  said  stock,  or  any  part  thereof, 
on  July  3,  1889;  also,  what  relations,  financial  and  otherwise,  existed  be- 
tween said  Brent  Good  and  said  Mclntosli:  also,  wliat  banks  were  the  de- 
positories of  the  moneys  of  said  Mcintosh;  also,  who  advanced  to  said  Jamn 
W.  Good  the  money  with  which  he  purchased  twenty  of  said  shares  of  stock, 
if  so  purchased  by  him,  and  what  relations  exist  Iwtween  said  Brent  Good  and 
said  James  Good  In  regard  thereto,  and  In  regard  to  money  matters  generally, 
and  who  receives  the  dividends  thereon;  also,  as  to  the  business  relationB 
tbf^  have  existed  or  now  exist  between  said  Brent  Good  and  one  G«o^  M. 
Hard,  who  has  made  affidavit  in  this  case  that  said  Chichester  purchased  said 
stock  for  said  Hard ;  also,  the  date  when  sidd  stock  was  transferred  to  said  Brent 
Good,  and  as  to  whether  said  stock  now  stands  in  the  name  of  said  Good  on  the 
books  of  said  company,  and  to  whom  the  last  dividend  on  said  sixty  ahares  of 
stock  was  paid.  Neither  the  plaintiff  nor  deponent  knows,  nor  tms  any 
means  of  ascertaining,  the  facts  referred  to  In  the  preceding  sentence.  Said 
facts  are  within  the  knowledge  of  said  Brent  Good  personally,  and  as  said 
trustee.  The  plaintiff  has  no  way  of  ascertaining  and  proving  said  facta  ex- 
cept by  the  testimony  of  said  Brent  Good  p?rsunally  and  as  trustee.  Tbe 
plaintiff  cannot  safely  proceed  to  trial  until  she  has  taken  the  deposition  of 
said  Brent  Good,  personally  and  as  trustee,  in  regard  to  said  facts,  and  that 
said  facts  are  material  and  necessary  to  be  proved  upon  the  trial  herein.  Tbe 
present  application  for  an  order  to  examine  the  said  Brent  Good  personally  and 
as  said  trusteeismadelngoodfaith,  to  preserve  the  testimony  of  the  said  Brent 
Good  personally  and  as  the  said  trustee  espected  to  be  taken  under  tbe  said 
order;  and  plaintiff  Intends  to  use  such  testimony  upon  the  trialof  the  action, 
and  otherwise  as  may  be  nenssary.  Said  testimony  is  material  and  neoes- 
aary  for  the  plaintiff  for  use  on  the  trial  of  this  action.   D^oment  does  not 
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know  whether  the  said  Brent  Good  will  be  wtthln  the  jarlsdlctf  on  iit  the  time 
«f  said  trial,  and  whether.  If  said  Brent  Good  Is  then  within  the  Jorlsdiction* 
Us  attendance  at  the  trial  can  be  obtained."  This  aeems  to  besnfflcieiit  to  Jus- 
tify the  <nder  asked  for.  under  the  oireumstanoes  of  this  case*  In  the  eKentao 
of  a  sound  discretion.  Order  reversed,  with  $10  costs  and  dlsbuxsennnti  of 
ttw  ^^eal.  Ali  conenr. 


WlUOH  «.  Tow  or  SPAVTOBDk 
CSuprmw  Court,  Oanerol  Term,  Fowih  Department  July  1, 18B0.) 

1.  Puuinio— AxvKPinnrT— Chanoino  CAura  or  Aotiok. 

In  an  action  against  a  town  for  peraonal  In jnrtei  reaaltinff  from  a  bighwar  alleged 
to  hare  been  negligently  obatnicted  by  the  town,  plalntuK,  at  the  cloee  oi  his  evi- 
denoe,  may  amend  nla  complaint  bo  aa  to  oouf orm  to  the  proof,  which  ahowi  the 
negligence  to  hare  been  that  of  the  oommlaaloner  of  bli^wva,  aa  andb 
does  not  change  his  came  of  action. 

n.  HiOHWATB— OnsTaCFWioiTs— Imjumbs  RHBULTnffl — Ihbtkootioks. 

Where  the  alleged  negUgenoe  oonslsts  in  ohetniotlng  the  highway  wiUi  a  pile  of 
■tones  oaloulated  to  frighten  horses,  and  to  render  driving  on  the  hUhway  danger- 
OUB,  an  instruction  that,  to  warrant  a  finding  of  negllgenoe,  the  stones  mnst  have 
been  so  plaoed  as  **  necessarily"  to  IHghten  horses,  Is  properly  refused,  as  the  town 
Is  liable  if  that  result  would  nafeoTallyand  probably  follow  from  the  oommlssloner^ 
oegleot  to  remove  thank 

ik  Bau— Btidbxob. 

Brldenca  that  other  horaea  had  been  trightanad  by  flM  aame  ■toaaa  at  about  (ha 
ttane  of  the  accident  Is  admissible  as  beanng  on  the  qneatlon  urtMtbar  or  aot  tlie 
•tones  were  calculated  to  Mgbten  horses. 

A  Bamb. 

Evldeaee  that  plaintilPs  horse  shied  on  lieing  driven  past  the  atones  the  day  fot 
lowing  the  Booldent  is  admissible  in  rebuttal  <a  defendant*aflvidenoe  that  the  aoot 
deot  ooonrred  by  reason  of  the  hone's  having  been  frightened  bj  aomatUng  tiae^ 
after  having  passed  the  stones. 

Appeal  from  Onondwa  coun^  court. 

AcUon  by  Samuel  Wflaon  agdnat  the  town  of  Spaflord  for  persottsl  injuries 
iwttlting  from  an  obetractlon  in  the  iUghway.  Tliere  was  a  verdict  for  plain- 
tiff for  $646.69  damages  and  costs.  From  a  judgment  thereon,  and  from  an 
Older  denying  defendant's  motltm  for  a  now  trial  on  the  Judge's  minutes,  aa 
vdl  aa  an  oMer  denying  Its  motion  for  a  new  trial  on  the  ground  of  now^y- 
diacoTered  ovIdence»  defendant  appeals. 

Argued  before  Hardin.  F.  J.,  and  Ma&hk  and  Mbbwim>  JJ. 

WuUam  0.  Traajf,  fmr  appellant.  Baldwia  A  KtnntAy,  for  reapondent. 

Uabtih,  J.  While  the  plaintiftwasdrivingon  oneof  the  highways  of  the 
town  i^pdnst  which  this  action  was  brought,  his  horse  backed  off  a  buik  at 
the  side,  and  the  plaintiff  whs  injured.  This  action  was  tried  upon  the  theory 
that  the  horse  became  frightened  at  a  row  of  atonea  that  had  been  placed  in 
the  highway,  which  were  negligently  permitted  to  remain  there  by  the  com- 
mlssioner  (Mf  highways  of  the  defendant  after  he  bad  notice  that  they  were 
there,  and  of  their  liability  to  occasion  injury  to  travels  byfrlgbtening  their 
h<»ses.  The  plaintiff's  action  was  based  on  the  negligence  of  the  comrnls- 
siouer.  The  evidence  given  by  the  plaintiff  tended  to  show  that  the  commis- 
sioner was  negligent  in  notremovlog  the  stones  from  the  highway  after  being 
notified  that  they  were  there,  and  that  ttiey  would  naturally  and  probably 
frighten  passing  teams,  and  that  by  reason  of  such  negligence  the  plaintiff 
was  injured.  Tbe  defendant's  proof  tended  to  show  that  the  stones  were  not 
8a<dk  as  would  probably  or  naturally  frighten  horses,  and  ttiat  the  plaintiff's 
horse  was  not  frightened  at  them,  but  backed  off  tbe  highway  from  some 
other  eauae.  Tlie  defendant  also  clamed  that  tlie  plaintiff  was  guilty  of  con- 
trlbatory  negllgenoe.  The  jury  found  for  the  i^ntlff,  thos,  in  effect,  decid- 
ing Uiat  the  commissioner  of  highways  was  negligent,  that  such  negllgenoe 
eansed  the  phdntUFa  injury,  and  that  the  ^ntifl  was  free  from  contributory 
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negligence.  We  think  the  evidence  upon  thow  qnestlona  waa  sofBdent  to  re- 
quire their  submission  to  ttie  jnrj,  and  to  sustain  its  verdict;  and  hence  we 
And  no  error  in  the  denial  of  the  plaintiff's  motion  for  a  nonsuit,  so  far  as  tt 
waa  based  upon  the  gronnd  of  the  Insufflciency  of  the  plaintiff's  evldencb  to 
establish  negligence  on  the  part  of  the  oommlsaloner.  or  absence  <tf  contribn- 
torj  negligence  by  plaintiff. 

In  his  complaint  the  plaintiff,  in  substance,  alleged  that  the  defendant,  hj 
ItB  officers,  obstructed  the  highway  in  question,  and  permitted  and  suffered  it 
to  be  obstructed,  by  stones  which  were  calculated  to  frighten  horses,  and  ren- 
der driving  with  horses  thereon  dangerous.  When  the  plaintiff  rested  thed^ 
fendant  moved  for  a  nonsuit  on  the  ground,  among  others,  that  the  complaint 
did  not  state  facts  sufficient  to  constitate  a  cause  of  action ;  that  the  negli> 
gence  alleged  was  that  of  the  town,  while  the  n^Hgenoe  proved,  and  the  v.tAj 
negligence  which  could  sustain  a  recovery  against  the  town,  was  the  negli- 
gence of  the  commissioner.  The  court  thereupon  permitted  the  plaintiff  to 
amend  his  complaint  by  specifically  edleglng  the  negligence  of  the  commis- 
sioner, KOA  the  defendant  excepted.  We  do  not  think  this  exception  well 
taken.  The  power  of  the  court  to  allow  the  amendment  was  unlimited,  ex- 
cept it  could  not  permit  the  plaintiff  to  bring  a  new  cause  of  action.  We  do 
not  think  the  amendment  allowed  had  that  effect.  It  in  no  way  changed  the 
cause  of  action.  The  original  action  was  negligence.  It  was  against  the 
town  for  the  negligence  of  its  officers.  The  amendment  merely  allowed  tbe 
plaintiff  to  allege  the  negligence  of  the  commissioner.  Instead  of  rating  apon 
the  general  allegation  of  negllgpnce  in  the  officers  of  the  defendant.  We 
think  the  court  had  power  to  allow  this  amendment,  and  that  It  waa  properly 
allowed.  Woolsey  v.  Village  o/Rondoutt  4  Abb.  Dec  639;  Roader  v.  fiosrre. 
70  N.  Y.  180;  HarrU  v.  TvmhHdge,  83  N.  T,  92;  Price  v.  Bfwwn,  98  'S.  T. 
388;  Benwti  r.  McITamee,  46  Hun,  681;  Avert/  v.  Railroad  Co.,  106  N.  T. 
142.  12  B.  Bep.  619;  Davta  t.  RaUroad  Co.,  110  K.  T.  646. 17  K.  £.Bep. 
783. 

We  And  no  error  in  the  refusal  of  the  court  to  charge  "that,  in  orderto  Bnd 
the  commissioner  guilty  of  negligence,  they  must  find  that  the  stones  as  placed 
would  nec^arily  frighten  horses  to  such  an  extent  that  it  woald  make  the 
road  dangerous  and  unsafe  to  travel."  If  the  natural  and  probable  conse- 
quence of  the  omission  of  the  oommiaaloner  to  remove  these  atones  was  that 
horses  would  become  frightened,  and  injury  would  follow  as  a  result,  it  was 
negligence  in  the  commissioner  not  to  remove  them.  We  think  the  request 
was  too  broad,  and  that  it  was  not  error  for  the  court  to  decline  to  charge  as 
requested. 

On  the  day  following  the  plaintiff's  injury.  Dr.  Bliss  passed  the  place  where 
Uie  injury  occurred.  He  was  called  as  a  witness  in  the  case  by  the  plaintiff, 
and  asked  the  following  question:  "In  driving  down  did  your  horse  notice 
the  stone?"  This  question  was  objected  to  as  incompetent  and  Immaterial. 
The  objection  was  overruled,  and  the  defendant  excepted.  The  witness  then 
answered:  "Yes,  sir;  my  horse  was  frightened."  The  court  also  permitted 
the  plaintiff  to  prove  by  the  witness  Hart  that  tie  drove  the  horse,  which  the 
plaintiff  was  driving  when  injured,  past  these  stones  on  the  nextdi^,  and 
that  it  shied.  This  waa  objected  to  as  incompetent  and  immaterial.  The  ob- 
jection was  overruled,  and  the  defendant  excepted.  The  appdlant  claims 
that  these  rulings  were  erroneous.  Proof  that  other  horses  were  frightened 
there  at  about  the  same  time,  while  the  stones  were  in  the  same  condition  as 
when  the  plalnUCTa  horae  was  frightened,  seems  to  be  JuatlfiecT  by  thedo^rine 
of  the  cases  of  Quintan  v.  TJticat  74  N.  Y.  603;  Pomfrey  v.  Saratoga  Springe, 
104  K.  Y.  469,  11  K.  E.  Bep.  43;  and  Maeters  CUy  qfTroy,  S  N.  T.  Supp. 
450.  In  Uie  cases  cited.  It  was  held  that  proof  that  (^er  persons  had  faUen  on 
the  walk  at  the  place  where  the  pl^ntlff  was  Injured  was  admissible  to  show 
the  condition  of  the  walk.  In  the  case  at  bar,  there  were  atones  In  the  highway. 
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wU<di  the  plaintiff  dalmed  had  frightened  hia  bona.  Proof  thatolher  horaaa 
were  frlghiened  at  them  at  aboat  »e  aame  time  was  evldenee  aa  to  the  ehai^ 
acter  of  the  stones,  and  whether  they  were  mkinlated  to  frighten  boraca.  In 
BUwart  t.  Mannflmturinff  Co.,  18  N.  T.  SC.  Bep.  221,  it  was  aaid  by  Fox«- 
URTT,  J.,  in  delivering  the  <9inion  of  thia  eooit,  that  **ttae  fact  that,  within 
»  montb  prior  to  tiie  time  when  the  plalntiff*a  borsea  were  frigtrtened,  other 
boraea  were  fr^tmed  by  b<rilera  lying  In  the  aame  place,  was  relOTant.'* 
We  think  the  oonrt  CMnmitted  no  tmot  In  admitting  this  eTidenoe.  Moreover* 
tbeevldeBoa<tf  ttiewitncaa  Hart  as  to  the  horse  having  abied  tbenextday  was 
alao  admtsalUe  upon  another  ground.  The  defendant's  evidence  tended  to  show 
that  the  plalntflTs  horse  was  not  afraid  of  the  stones,  but  that  the  accident 
was  eauaed  by  Its  backing  off  of  the  bank  after  it  bad  passed  them.  The 
plaintiff  had  the  right,  we  think,  to  rebut  this  evldmce,  and  corroborate  the 
OTidence  of  hia  witneesea,  by  showing  that  the  b<HBe  was  afraid  of  them* 
White  the  evidence  was  not  relevant  upon  tiiat  theory  when  offered,  yet,  it 
bsTing  become  so  by  the  subsequent  course  of  the  defense,  the  defendant  can- 
not complain,   atnoart  v.  Iftm^aeturing  Co.,  wpra. 

We  have  examined  the  other  exceptions  of  the  defendant  in  the  case,  but 
have  found  none  requiring  special  discnsMm.  We  think  the  verdict  was  sus- 
tained by  the  evidence,  and  that  there  were  no  enora  committed  on  the  trlid 
that  would  Justify  a  reveraal  of  the  Judgment.  The  jodgmentand  orderdeny* 
ing  the  motion  for  a  new  trial  on  the  minutes  should  be  affirmed,  with  costs. 
An  uaminatlon  of  the  papers  and  affidavits  read  on  the  motion  for  a  new 
trial  on  tbe  gronnd  of  newly-discovered  evidence  has  led  us  to  the  oondnsioa 
that  tbe  court  oommitted  no  error  in  denying  tbe  motion  for  a  new  trial  on 
that  ground,  and  that  the  order  abonld  b«  affirmed.  Judgment  and  mdeia 
afflrmed.  with  costs.  All  concur. 


MooBB  St  at.  a.  Koto  ft  oi. 
(Avrams  Omart,  General  Trnm,  FtmrA  Deportment  Joly  1, 1890.) 

I.  Baxm—W  xKRAxn. 

A  maantaocarer  and  dealer  In  painters*  matsrlala  stated  to  a  onBtomer  that  sB 
foods  be  sold  thMreafter  would  be  warranted  as  repreaented,  and  that  he  had  a  var- 
nish made  from  pore  gam  ehellAo  and  pare  wood  alcohoL  wluob  would  dry  and  waa 
qalck  in  hardeamg,  and  waa  suitable  for  use  on  moalalngi.  4.  sample  oask  waa 
ordered,  uid  the  onstomer  told  that  future  sales  would  he  warranted  equal  to  that. 
Six  months  ^ter,  a  barrel  waa  ordered  "aame  as  the  cask,"  and,  two  montha  later, 
another  "same  as  tbe  laat."  Held,  that  tbe  vamlsh  seat  to  fill  tUa  order  mswot^ 
ranted  made  of  pure  gnm  sheUao  and  pnia  wood  aUxdul,  snitabLs  for  use  on  aioiild- 
tags,  and  eqnol  to  the  ssm]^ 

iL  Samb— Hbuubs  or  DuiAon. 

It  was  shown  that  the  monldlnn<m  whloh  tbe  varalah  waa  osed  would  have  been 
worth  10  oents  a  foot  U  It  had  msb  as  warrantedf  bat  were  la  tsot  worth  only  S 
cents.  This  evidence  was  not  ohjeoted  to  as  not  fnmUdng  the  woper  msssvre  of 
damagea.  It  waa  also  shown  that  the  difference  of  B  oents  a  fCot  would  be  the  ex- 
pense of  taUng  off  the  flnlah  and  puttiog  on  a  new  one;.  The  defendant  knew 
that  the  Tamlsn  was  to  be  used  on  mouldlDgs,  and  warranted  It  snltablOL  Tbe  de- 
fect could  not  have  been  diacovered  before  It  waa  applied.  Held,  that  a  flodlng  al- 
lowing aa  damagea  B  cento  a  toot  will  not  be  disturoed. 

Appeal  from  Judgment  on  report  of  referee. 

Action  for  damagea  for  a  Inreach  of  warranty  on  a  sale  of  a  bsrreloC  diellae 
Tarnish.  Judgment  was  entered  on  the  report  of  a  referee  in  favor  ot  the 
plaintiffs  for  viOO  damages,  and  costs.  The  defendants  appaaL 

Ai^ued  before  Hardin.  P.  J.,  and  Mabtzh  and  Mbbwin,  JJ. 

£.  A,  thtiM,  tot  appeUants.  Thonuu  Hagan,  tor  vespondenfca. 

Mebwin,  J.  The  plalntifEs.  in  1885  and  1886,  were  engaged  at  Syracuse 
In  the  manufactnre  and  sale  of  picture  frames*  mouldings,  and  (nmamentai 
woods,  and  the  defendaata  wen  sngagad  in  Hew  York  elty  In  the  mann- 
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fiwtnre  and  sale  cf  Tsrakbot.  ehellac.  and  patnten*  matorlnla.  In  ttie  latter 
nut  of  September  or  1st  O^ber,  1885,  one  Snyder,  a  selling  agent  of  the 
detondant^  called  on  the  i>lainttfEB  for  the  purpose  of  soIldUng  VtteAr  tnde. 
As  to  this  interrlev  tlie  reforee  finds  as  follows:  "Snyder  stated  to  them  that 
the  defOBdanti  had  an  article  of  shellac  rarnish  equal.  If  not  soperiiv,  to  any- 
thing in  tibe  market;  that  they  would  find  it  to  their  advantage  to  use  it; 
that  it  had  a  bettw  body  than  anything  that  was  in  the  market  at  that  time; 
that  it  would  dry,  and  was  very  quick  In  liardening,  and  that  if  the  plalnUlb 
iroold  patronize  Uie  defendants  thoy  would  warrant  the  article  to  be  as  bad 
been  reprraented,  and  that  they  would  warrant  all  goods  sold  in  the  fntore  to 
be  as  had  bera  rmreseated;  that  the  plainttb  suggested  that  a  samite  of  flie 
shellae  Tarnish  m  the  defendant  be  sent,  and  gave  an  order  to  the  di^fendanta 
for  a  lOhsallon  cask  of  shellae  Tarnish,  which  order  was  received  by  than, 
and  known  to  be  a  samide  order,  wliioh  was,  on  or  about  the  4th  dayoC  Octo- 
ber. 1885,  delivered  to  the  plalntifh:  that  said  Frank  Snyder  also  stated  that 
the  defendants  would  warrant  all  goods  purchased  of  them  by  ttie  pUntllb 
in  the  future  to  be  equal  to  said  sample  cask;  that  the  plaintiffs  stated  to  said 
Frank  Snyder  that  the  aheUac  varnish  would  be  used  by  them  upon  naoold- 
Ings,  and  said  Frank  Snyder  stated  that  the  shdiac  Tarnish  of  the  defendants 
was  suitable  for  that  purpose. "  The  referee  further  finds  that  Snyder  was 
expressly  auUunized  by  the  defendants  to  warrant  the  article  of  sliellao  Tar- 
nish add  tliem  to  be  made  from  fine  gum  shellac  and  wood  alofrtiol.  and 
that  It  was  the  usage  of  the  business  of  the  defendants  for  a  selling  ^ent  to 
wanant  the  qoality  of  the  article  sold.  On  the  26th  April,  1886,  the  plain- 
tiffs ordered  of  defendants  one  barrel  of  pure  white  shellac  varnish,  "same 
as  yon  sent  ns  October  4,  1885, "  reference  being  made  to  the  sample  cask  de- 
livered at  that  date,  and  thereupon  a  barrel  of  such  varnish  was  delivwed  by 
defendants  to  plaintiffs  on  the  8th  May,  1886.  This  barrel  and  the  aample 
cask  were  used  In  the  business  of  plaiotlffs,  and  applied -to  mouldings*  and 
corresponded  to  the  warranties  in  eTery  respect,  and  were  made  from  pore 
shellac  gum  and  pure  wood  alcohol.  On  the  9th  June,  1886,  the  pialnti^ 
relying,  as  the  referee  finds,  on  said  warranties,  ordered  of  the  defendants  a 
second  barrel  "white shellac,  same  as  sent  on  May*  8,  '8$,**  reference  bring 
made  to  the  barrel  delivered  at  that  date,  and  thereupon,  on  the  17th  June. 
ISSG,  the  defendants  delivered  to  plaintiffs  a  barrel  of  shellac  varnish  pur- 
porting to  be  the  same.  This  is  the  barrel  of  varnish  in  controvemy.  The 
referee  finds  that  about  one-half  of  It  was  properly  applied  and  used  In  the 
bosineas  of  plaintiffs  upon  20,000  feet  of  mouldings;  that  It  did  not  contain 
an  article  made  from  pure  gum  shellac  and  pure  wood  alcohol,  and  oontsined 
an  article  which  did  not  dry  or  harden,  and  was  not  suitable  for  application 
upon  mouldings,  and  which  became  Boft,stic^.  and  gummy  after  application 
upon  said  mouldings;  that  the  mouldings  would  have  been  worth  10  cents  a 
foot  if  the  article  applied  thereupon  had  been  made  from  pure  gum  shdiac 
and  pnre  wood  alcohol,  and  had  been  suitable  for  the  purpoee  of  finishing 
mouldings;  that  14,000  feet  of  the  20,000  were  of  the  value  of  5  cents  per 
foot;  that  the  article  in  the  barrel  in  question  had  no  Tislble  defect,  and 
peared  In  all  respects  similar  to  and  Identical  In  quality  with  the  prf  vioos 
biirrel,  and  that  no  defect  could  have  been  discovered  from  an  examination  of 
the  same,  or  until  some  time  after  its  application  to  the  mouldings;  that  by 
reason  of  thefallore  of  the  article  to  correspond  with  Uie  warranties,  the 
^ntifCs  were  damaged  In  the  sum  ot  6700,  fOr  which  Judgment  waa  or- 
dered. 

It  is  claimed  on  the  part  of  the  defendants — Firtt,  that  the  sale  of  the 
goods  in  question  was  without  warranty;  and,  Aecon^Sy,  that  the  findings  set- 
ting forth  defects  are  against  the  weight  of  evidence.  The  main  argument 
as  to  the  first  proposition  Is  baaed  on  the  circumstance  ttiat  at  the  tlnwof  that 
paxttenlaraale  no  representation  was  made  \sg  the  deCendanta,  and  tfaafe  wl«t 
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oocaned  at  ttie  flnt  sale  dM  not  apply  to  the  last  There  was  confll^ng  eri- 
deoceas  to  wbatoccuned  on  the  occasion  of  the  flnt  or  aample  order,  and 
the  finding  of  the  referee  on  that  subject  toust  be  assaraed  to  be  correct. 
Ttiat  being  ao,  it  la  very  dear  that  the  parties  contemplated  future  orders, 
and  that  whatever  was  then  aald  as  to  the  quality  or  adaptability  of  the  gooda 
was  intended  and  understood  to  apply  to  subsequent  Bales,  so  tihat  when  the 
plaintiffs,  on  the  second  occasion,  ordered  goods  the  same  as  the  flrst.  and 
upon  the  last  occasion  ordered  goods  the  same  as  the  second,  there  was  no 
room  for  defendants  to  doubt  as  to  what  whs  ordered,  and  when  they  filled 
the  order  they  must  be  presumed  to  have  done  so  under  the  arrangement  as 
first  made,  and  as  a  part  of  that  transaction,  and  whatever  representations 
were  then  made  must  be  deemed  Xo  apply.  Wait  v.  BoniSt  6  K.  Y.  Supp.  168. 
They  knew  the  first  was  a  sample  order.  There  Is  no  doubt  about  the  an- 
thority  of  the  agent  to  make  the  warranty.  An  ^tent  authorized  to  sell 
propeity.  in  the  absence  of  any  express  limitation  of  his  powers,  is  author- 
ized to  do  any  act  or  to  make  any  declaration  In  regurd  to  the  propertiy  found 
necessary  to  make  a  sale,  and  asually  Incidental  thereto.  Ah«m  v.  goodspesrf, 
72  K.  T.  108:  Mayw  T.  Dwn,  115  N.  Y.  560,  22     E.  Bep.  261. 

Tite  warrant,  we  think,  was  sufficiently  established.  Was  there  a  breach 
sliownV  A  large  amount  of  evidence  on  this  subject  was  presented  l>y  each 
party.  On  the  part  of  plaintiffs  It  was  shown  that  after  the  application  of 
the  varnish  to  monldlags  unsatisfactory  results  were  developed.  The  vital 
question  was  whether  these  results  were  attributable  to  a  poor  quality  of 
Bliellac.  In  determining  this  question,  the  reliability  of  the  witnesses  upon 
either  side  was,  to  a  ceitain  extent,  involved.  Inferences  were  to  be  drawn, 
and  thia  was  peonUarly  within  the  province  of  the  court  below.  It  is  argued 
that  it  was  incumbent  on  the  plaintiffs  to  show  that  all  of  the  mouldings 
upon  which  this  varnish  was  applied  showed  defective  results.  The  finding 
of  the  referee  is  that  as  to  6,000  feet  such  results  were  not  shown.  It  is  not 
found  that  they  were  not  defective,  but  that  they  were  not  shown  to  be  so. 
There  is  evidence  that  that  6,000  feet  had  been  sold  by  piaintifls,  and  claims 
for  damages  in  some  instances  made,  but  no  proof  sutflclent  to  satisfy  the 
referee  of  the  condition  or  value  in  fact  of  such  mouldings.  No  damages 
were  allowed  onthatamount.  TheapparentinabUityof  the  plaintiffs  to  show 
the  condition  of  thlsamountof  the  mouidingsshould  not  biir  their  claim.  If 
there  was  any  ground  to  believe  that  such  part  was  not  defective,  though 
treated  the  same  as  the  rest,  it  might  be  troublesome  to  plaintiffs'  theory. 
This,  however,  is  not  shown  or  found.  Tbe  finding  of  the  referee  on  tms 
subject  should  not  be  disturbed. 

No  point  is  made  by  the  defendants  as  to  any  ruling  upon  evidence.  As  to 
damages,  they  claim  that  they  are  excessive,  and  that  the  measure  is  errone- 
ous. In  support  of  this  the  only  statement  in  defendants'  points  is  tliat  It 
sufficiently  appears  from  the  plaintiffs'  verified  bill  of  particulars,  which  was 
offered  in  evidence.  The  record  shows  that  after  this  bill  was  offeied,  and 
after  tbe  platntlffs  rested  their  case,  they  were  allowed,  upon  terms  which 
were  oomplied  with,  to  amend  the  complaint  to  conform  to  the  proof.  This 
being  so,  tbe  bill  of  particulars,  served  »  long  time  before,  ceased  to  limit  the 
recovery.  The  question,  then,  is  whether  the  proof  sustains  the  findings  as 
to  damages.  It  was  shown  by  the  plainUffs  that  the  mouldings  would  have 
been  worth  10  cents  per  foot  if  the  article  applied  thereon  had  been  as  war- 
ranted, but  were  In  fact  worth  only  6  cents  per  foot.  This  evidence  was  not 
objected  to  as  not  furnishing  the  proper  measure  of  damages,  but  objection 
was  made  on  other  grounds,  which  were  properly  overruled.  It  seems  to  have 
been  assumed  that  that  was  the  proper  measure.  Parks  v.  Tool  Co.,54N.  Y, 
586.  No  evidence  was  given  by  tbe  defendants  to  contradict  this  valuation, 
and  no  request  was  made  for  finding  on  that  subject.  It  was  shown  by  plain- 
tiffs ttuifc  the  dillercaioe  (tf  6  cems  would  be  ue  expense  of  taking  off  tbe 
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old  flntsh  nnd  putting  on  the  new,  so  Umt  this  dlfferenoe  leyieente  Um  actol 
damages.  Tbe  defendants  knew  the  pnrpom  for  which  the  Tarnish  was  ts 
be  applied,  and  represented  Itsnitable.  and  it  Is  fband  upon  BDlBclvntsTldflDei 
that  the  defect  coaM  not  bare  been  diaooreied  before  it  was  appUed.  As  tla 
case  stands^  «•  tiiink  the  flndii^  aa  to  damages  mnat  bs  snstalDad.  Jadf- 
ment  sfflrmed,  with  costs. 

Haxdih,  F.  J.,  and  Uabtin.  J.,  conenr. 


Woods  e.  Kernan. 
{Supreme  Oeiurt,  Oeneral  Term,  FourtA  DepaitmeaL  JU7  1.  IMOO 

L  flMOXBui  Dnums— BsTiBSAi^Aonoir  bt  TntAira  vob  Damaomb, 

A  teoant  was  dlspoMeMed  In  a  BUDunarr  prooaedlng'.  In  which  he  made  deHaaH; 
and.  on  appeal  to  the  county  court,  It  wasdeodedthat  toere  was  no  error  of  l&wfor 
which  the  jud^ent  oonld  be  reversed,  but  that  the  defaoH  might  be  openad,  aai 
judgment  was  entered  that  on  payment  of  costs  tbe  final  order  awarding  poaBaanoa 
be  rerersedt  and  a  new  trial  dtremed,  which  resulted  in  favor  of  the  tenant,  BeU^ 
that  be  baa  aa  aotltm  fordamases  ander  Code  Civil  Proo.  Y.  laass,  pravidiac 
that,  If  the  flnal  Older  la  revened  on  appeal,  the  one  dispossessed  may  snatSBrflw 
damages  he  has  sustained. 

t.  BAva— Failubb  to  Ra-BKm. 

In  BQoh  ease  the  tsilure  of  tbe  tenant  to  le^itar  aft«F  restltutioa  waa  oidTeJ, 
does  not  bar  hIsactioBforany  losafaahadanSaRidtoUiattlDie. 

IL  Sua— Maunma  ow  Uahaobs. 

In  an  aotlon  by  a  tenant  for  being  unlawfully  dtsposaessed  1^  a  sammarr  proceed 
lug,  the  flaal  order  In  whioh  baa  bean  rerenea  on  ^ipeaL  hemi^reemr  the  nlae, 
over  and  above  the  rent,  of  tbe  use  of  the  iiiomlew.  InaodlnK  ttaa  anfa  aad  tmlfc 
he  might  have  gathered,  up  to  the  time  resututloa  waa  ordered. 

Appeal  from  circuit  oonrt,  On<mdaga  county* 

Action  by  a  tenant  for  liaTing  been  unlawfully  dtspoesessed  by  a  sammSKy 
proceeding,  which  was  reversed  on  appeal.  Judgment  was  entwed  on  a  ve^ 
diet  of  S15  for  the  plaintiff,  who  moved  for  a  new  trial  on  the  minutes.  'Bam 
verdict  being  Jess  than  ft50,  the  defendant  reoomed  costs.  Tba  r^n1fitt*T  19- 
peals. 

Ai^ed  before  Habdih,  O.  J.,  and  Habttn  and  Merwdt,  JJ. 

W.  efUbert,  for  appellant.   QooditUe  A  Nottinffhamt  for  respondaat 

Merwin,  J.  This  action  was  brought  by  tbe  plainttft  to  recover  damages 
for  being  unlawfally  dispossessed  from  certain  premises  in  the  city  of  Syra- 
cuse, rented  by  plaintiff  from  defendant.  On  the  2d  August,  1888*  Uiis  de- 
fendant, claiming  that  the  tenancy  expired  on  the  Ist  August,  1888.  instltntad 
snmmaty  proceedings  for  the  removal  of  the  plaintiff.  A  precept  was  ob- 
tained from  a  Justice  of  the  peace,  returnable  at4p.  H.  of  the  aama  di^.  This 
was  duly  served  at  1:30  p.  h.  The  present  plaintiflF,  being  the  defendant  in 
that  proceeding,  did  not  appear;  and  ]  udgment  by  defaalt  was  rendered  against 
him,  and  a  warrant  Issued  to  dispossess  him.  Under  thhi  warrant  tiiedefead- 
ant  therein  was  dispossessed  on  the  7th  August.  He  appealed  to  ttie  oonnty 
court,  his  appeal  being  based — Fir8t,npoa  errors  of  law;  and,«eoMKtt|r.  apoa 
affidavits  presented  for  excusing  his  default,  and  showing  a  defense,  and  ask- 
ing for  a  new  trial  before  the  same  or  another  justice.  The  matter  waa  duly 
heard  in  tbe  county  court,  and  it  was  there  decided  that  no  error  of  law  ex- 
isted for  the  reversal  of  the  Judgment,  but  that  the  defttult  might  be  i^mied 
upon  the  payment  of  910  costs.  Accordingly,  on  tbe  IStfa  Janaary,  1889, 
judgment  was  entered  providing  that,  upon  payment  of  said  costs,  **tlian  the 
flnal  order  awarding  possession  of  said  premises  to  the  plaintiff  bSh  and  tba 
same  Is  hereby.  In  all  things  reversed,  and  a  new  trial  directed  before  8.  F. 
Bklknaf.  a  Justice  of  the  peace  In  Syracuse,  at  bis  office,  on  2ad  Janoary, 
1889,  at  2  o'clock  In  the  afternoon,  and  restitntioa  «C  tks  piomiees  dMribad 
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In  the  petition  is  benby  ordered  and  awarded  to  appellant.**  The  costs  wen 
paid,  and  the  case  came  to  trial  as  directed;  and  on  the  28th  January  jadg- 
ment  was  giren  tn  favor  ol  the  defendant  therein,  dlsiolssing  ttw  petition, 
with  costs,  thus  determining  that  at  the  time  of  the  Munmeacement  of  the  pro- 
ceedings, on  2d  Angntt,  1888,  the  landlord  was  not  entitled  to  possession. 
The  claim  of  the  tenant  was  that  his  tenancy  did  not  expire  anttlMay  1, 1889. 
The  tenant  did  not  re-enter,  hut  commenced  this  action  on  March  1.  1889. 

In  the  trial  under  rerlew.  It  was  shown  on  the  part  of  the  plalntifl  that  his 
household  goods  were  considerably  damaged  at  the  time  of  their  ranoval  bj 
the  officer  with  the  aid  of  the  defendant  or  her  agent.  It  was  alao  shown  that 
there  was  then  In  the  garden  on  the  premises  a  crop  of  potatoes  and  of  com 
of  some  value,  and  also  pear  trees  upon  which  there  was  fruit  in  considerable 
quantity,  and  OTtdenoe  was  given  as  to  their  valus.  At  the  close  of  the  {daln- 
tlff '8  case,  it  was  hdd  b^  the  conrt  that  tbe  reooTecy  nost  be  limited  to  the 
actual  injury  by  the  acts  of  the  defendant  to  the  personal  proper^  oC  the 
plalntifT,  and  tiiat  (didntlff  could  not  recover  damages  occasioned  by  the  re- 
moval* ma  for  the  loss  of  the  possessUm,  of  the  property,  nor  for  any  fruit 
glowing  on  the  premises,  nor  any  of  tbe  garden  crops.  The  plaintiff  duly  ex- 
cepted. It  was  assumed  that,  before  the  order  was  made  for  reatltnUoa,  the 
crops  and  the  firnlt  bad  been  used  or  disposed  of  by  the  defendant.  The  the- 
ory of  tbe  court  seems  to  have  been  that  the  plaintiff,  by  reason  of  his  defauU, 
was  estopped  fran  claiming  any  damages  oeoasloned  by  the  ranoval.  Aa- 
snmlng  that  this  may  be  so,  so  tar  as  any  inconvenience  mi^  have  arisen  by 
tbe  act  of  removal,  or  any  expense  mi^luive  been  Incurred  In  tbe  removal*  w 
hia  goods,  after  the  dispoesesslon  or  In  obtaining  anotbw  dwelling,  I  fail  to 
see  how  it  abould  apply  to  any  loas  the  ptainUfl  may  have  sustained,  in  being 
deprived  unlawfully  of  the  use  of  tbe  property,  and  la  being  prevented  from 
gathering  crops  that  he  was  entitled  to  have.  If  the  use  of  the  premises,  in- 
dodlng  the  crops  and  fruit  that  be  might  have  gathered,  from  the  time  he  was 
put  out  to  the  time  nstltntlon  was  ordered,  was  of  material  value  over  and 
above  the  rent  tie  would  bave  been  obliged  to  pay,  I  see  no  good  reason  why 
tba  de£nidant  sbmld  have  the  beneflt  of  it.  No  pdnt  was  made  as  to  tbe  rule 
of  damages  In  such  a  ease.  The  mllng  denied  uy  right  ot  reeovety  at  all  on 
that  basis.  It  was  not  clatmed  that  the  plaintiff  waa  in  default  in  Um  pay- 
ment of  rent. 

But  it  is  suKgested  that  there  was  no  reversal,  within  Uie  meaning  of  seo- 
tion  2263  of  the  Code  of  Civil  Procedure,  which  provides  for  tbe  recovery  of 
damages  by  the  panKm  dispossessed.  There  was.  In  form,  a  reversal.  The 
ad  J  odi  cation  was  wiped  out,  and  It  was  afterwards,  in  fact,  finally  determined 
that  ttie  landlosd  was  wrong.  In  Saydm  r.  Sminy-Maahins  Co.,  54  N.  Y. 
221*  it  was  h^  that  the  ground  of  reversal  In  audi  a  proceeding  was  Imma- 
teriaL  Nor  did  tbe  failure  of  the  plaintiff  to  re-enter  deprive  him  ttf  the  right 
to  recover  tot  any  loss  that  he  had  suffered  up  to  the  time  that  rosUtotlon  was 
ordpred. 

I  Uiink  the  oourtwrsd  in  restrlcUng  the  right  of  recovery  to  the  InJorleB  to 
the  goods  In  tbe  removni.  Tbe  plainUff  was  also  entitled  to  recover  for  his 
loss-  In  ttie  use  of  tbe  premises  from  the  time  he  was  dispossessed  to  the  time 
restitution  was  ordered,  and,  as  elements  In  Uie  loss,  the  value  of  the  oropa 
and  fruit  should  have  been  conridered.  By  reason  of  the  error  above  stated, 
there  should  be  a  new  trial.  Judgment  and  order  tovened  on  tbe  ewNptloni* 
and  new  trial  ordered;  eosts  to  abide  llie  evenL 

HAsmx,  P.  J.,  and  MAxtntt  9Mtmm 
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Weeks  «.  Mabtin. 

iSupreme  Omnt,  Omeral  Term,  Fourth  DqMrOMnC  J11I7  t  UM.y 

L  Dhd— DiaoBiPTioii^IiniinKiTiKBaB. 

A  deed  detorlbing  the  gnnted  premUae  m  "raMlrUion  of  lot  No.  4  of  dtvlaian 

No.  16, "  etc,  followed  by  the  totu  number  of  acres  ooDtalsed  In  lot  4,  and  then 
exoeptinff  land  prOTloiiUy  lold,  is  not  Told  for  Indefloiteneu,  though  lot  4  wma 
never  luodirlded,  se  It  erlnoee  a  clear  Intent  to  conTey  the  balaooe  of  wfaataror 
land  the  grantor  owned  in  lot  4;  andtbedeedwUlbeoMUtrMdaatboQ^tiksmwd 
"of"  after  the  word  "mbdlTWon"  had  been  omitted. 
BTATim  ov  Fbacm— LooATioiT  or  BouvDABT  Lnra. 

Where  a  vendee  of  land  in  poMesBion  aoder  his  oontraot  of  sale  booomee  dlseat- 
lifled  with  the  quantity  of  und  embrsoed  In  his  oontraot,  a  readjustment  of  tlie 
tKrandary  line  between  himself  and  bis  vendor,  whereby  be  Is  to  become  the  owner 
of  an  additional  six  acres,  and  a  parol  agreement  that  the  line  so  fixed  shall  be  oon- 
■idered  as  the  true  bonndary.  Is  not  a  location  of  a  disputed  boundary  line,  but  a 
parol  agreement  to  sell  addiuooal  land,  and  is  void  under  the  statute  of  frauds. 
I.  Advbssb  Possbssioh— Titui  FomrDBD  oir  WRrrniH  Instbuiibht— Wild  Laxds. 

The  fact  that  the  rendee  oooaslonally  cat  timber  on  the  additional  six  acres,  which 
were  uninolosed  and  unimprOTed,  does  not  give  him  title  by  adverse  possession,  on- 
der  Code  Civil  Froo.  N.  Y.  |  870,  which  provides  that  the  use  of  uninolosed  land  for 
ViiB  supply  of  fuel  or  of  fencing  timber  Is  sufficient  to  oonstltute  adverse  possession 
by  one  uaiming  title  **founded  on  a  written  instroment;*  the  vendee's  written  oon- 
traot not  oovermg  the  six  acres. 
4.  BiPtJvnr— Wbin  Libs— Gonstruotivb  FoesBsuoir. 

The  owner  of  the  legal  title  to  uninolosed  and  unlnvzored  land  Is  JnoonatnuttTB 
possession,  and  may  maintain  re^Avln  tor  Umber  wrongfully  eat  tlwraoB. 

Appeal  from  circuit  court,  Ddaware  coanty. 

Beplevin  by  Samuel  H.  Weeks  against  William  Martin,  for  a  lot  of  km. 
The  court  directed  a  verdict  In  plaintiff's  fovor  for  the  ponesslw  of  4{^W0 
feet  of  logs  valued  at  $240.  and  for  $22.40  damagOB  for  deteotton.  Fcom  a 
Judgment  thereon  defendant  appeals. 

Code  Civil  Proc.  Y.  §  870,  provides:  "For  the  purpose  of  coostitnting 
an  adverse  possession,  by  a  person  claiming  a  title,  founded  upon  a  written 
instrument,  •  *  •  land  Is  deemed  to  have  been  pos8«sed  and  oocopied 
la  either  of  the  following  cases:  *  *  *  (3)  Where,  although  not  inidoaed, 
tt  has  been  used  for  the  supply  of  fuel  or  of  fencing  timber,  either  for  the 
parposes  of  hosbandry,  or  for  the  ordinary  use  of  the  occupant.** 

Argued  before  Hardin.  P.  J.,  and  Mkbwin.  J. 

W.  H.  JohiuoTit  for  appellant.    W.  F.  White,  for  respondent. 

Merwin,  J.  The  litigation  in  this  case  Is  ovk'  the  ownmhlp  of  tbe  real 
estate  upon  which  the  logs  in  controversy  were  cut.  Both  parties  claim  un- 
der Mlcah  White,  who,  by  deed  dated  April  10. 1846,  acquired  title  to  about 
1«775  acres  In  the  town  of  Hancock,  Delaware  county,  being  all  of  subdivision 
lot  No.  4  of  division  No.  16,  in  great  lot  No.  3&,  of  the  Hardenbui^b  patent, 
except  a  piece  previously  sold  from  the  westerly  end  and  a  piece  of  about  2S 
acres  on  tbe  easterly  end.  On  the  3d  September,  1851,  White  deeded  to  In 
and  Hiram  Grregory  about  2U0  acres  off  from  the  easterly  Bide  of  bis  purohase^ 
and  running  through  from  the  southerly  line  of  lot  No.  4  to  its  northerly  liua. 
On  the  18th  December,  1846,  White  gave  to  James  H,  Sutton  a  written  con- 
tract for  about  400  acres.  This  lay  westerly  of  the  Gregory  porohaae,  and 
extended  from  the  southerly  to  the  northerly  line  of  tbe  lot.  The  easterly 
boundary  of  the  Sutton  purchase,  aa  described  in  the  contract,  and  the  west- 
erly bonndary  of  the  Gregory  parchase,  aa  described  In  the  deed,  were  identi- 
cal for  about  half  the  way  across  the  lot  commencing  at  tbe  southern  line. 
Tbe  lines  then  diverged,  the  Gr^ory  line  going  north,  and  the  Sutton  line 
going  north,  25  d^;rees  west,  and  each  running  to  the  north  line  of  tbe  lot. 
This  left  a  gore  bounded  on  the  north  by  the  lot  line,  on  tbe  easterly  by  the 
Gregory  line,  and  on  the  westerly  by  the  Sutton  line,  and  oont«ining  abovt  8S 
acres.  Upon  the  westerly  part  of  this  gore  tlie  logs  in  qnestioa  wan  cot. 
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TIm  deed  under  the  Sutton  oontesct  was  giren  1^  White  to  Sutton  on  Angoit 
9. 1878.  and  the  eHsterly  line  is  there  described  the  same  as  in  the  contract. 
Sutton,  on  the  18th  August.  1873,  gave  to  Poll;  Martin  a  mortgage  on  ttio 
premises  conveyed  to  him*  and  this  was  afterwards  foreclosed,  and  the  de- 
fendant became  the  purchaser  on  the  25th  November,  1878.  On  the  13th  No- 
vember. 1855,  Mlcah  White  executed  to  Daniel  S.  Weeks.  Samuel  H.  Weeks, 
and  George  Weeks  a  warranty  deed  of  premises,  described  as  ftdlows:  "All 
that  piece  or  parcel  of  land  bounded  and  described  as  follows:  Subdivision 
of  lot  No.  4  of  div.  No.  16.  in  great  lot  No.  35,  of  ^rdenburgh  patent,  said 
lot  No.  4  formerly  containing  about  nineteen  hundred  acres,  excepting  there> 
from  piece  of  land  sold  from  westerly  end,  and  atwut  25  acres  sold  from  east- 
erly end,  and  60  acres  heretofore  in  possession  of  Stephen  Husted,  and  400 
acres,  more  or  leas,  deeded  to  James  H.  Sutton  and  Charles  G.  Sutton,  for- 
merly contracted  to  James  H.  Sutton,  and  200  acres,  more  or  less,  deeded  to 
Ira  B.  Gregory  and  Hiram  H.  Gregoir,  which  was  contracted  to  Abel  Greg- 
ozy."  Under  this  deed  the  plaintiff,  having  duly  acquired  the  rights  of  the 
other  grantees,  now  claims  to  be  the  owner  of  the  gore  referred  to.  Upon 
the  trial  the  cutting  of  the  logs  by  the  defendant,  and  the  value,  were  admit- 
ted. At  the  close  of  the  evidence  the  defendant  asked  for  a  nonsuit  upon  the 
grounds  (I)  tliat  the  plaJntlfl  bad  shown  no  title  to  the  lands  upon  which  the 
timbfr  was  cut;  and  (2)  that  be  had  shown  no  possession  in  himself,  and  that 
an  action  In  replevin  could  not  be  maintained  unless  the  plaintiff  was  in  pos- 
session. This  motion  was  denied,  and  Uie  defendant  excepted.  The  defend- 
ant  then  xequested  to  go  to  the  jury  on  the  question  as  to  whether,  between 
Hieah  White  and  James  H.  Sutton,  there  was  not  a  practical  location  of  the 
boandaxy  line  at  a  certain  locality  which  would  miike  the  locua  in  quo  a  part 
of  the  Sutton  purchase.   This  request  was  denied,  and  an  exception  taken. 

It  was  oonoeded  at  the  trial  that  If  the  deacriptioni  In  the  deeds  to  Gregory 
and  to  Sntton  were  followed,  the  premises  in  dispute  would  not  be  included 
tn  either.  That  being  so,  the  paper  title  of  the  plaintiff,  under  thesubsequent 
deeds,  became  complete,  anless  there  is  some  force  in  Uie  point  now  made  by 
the  defendant  that  the  deed  to  Weeks  in  1855  was  so  indefinite  in  its  dmcxip- 
tixm  as  not  to  operate  to  convey  what  bad  not  been  previously  deeded  or  oon- 
tracted  as  therein  spedfled.  Whatever  tndefiniteness  Uiere  is  arises  from  the 
use  of  the  word  "of*  after  the  word  "subdivision."  The  same  form  of  ex- 
pression is  osed  in  the  deed  to  White  In  1846;  that  deed,  however,  oontalning 
Turtlier  provisions,  which  placed  the  intent  b^ond  question  to  convey  the 
whole  lot  except  as  therein  stated.  There  were  no  subdivisions  of  No.  4,  ex- 
eept  as  made  In  the  sales,  that  are  expressly  excepted  in  the  deed.  The  total 
amonnt  In  No.  4  is  stated,  and  then  the  exceptions  are  stated.  Taking  Uie 
whole  deecriptlon  togetbec,  the  intent  is  dear  to  convey  the  balance  ot  what, 
ever  the  grantor  owned  la  that  lot.  The  deed  should  be  construed  the  same 
M  If  the  word  "of**  after  "subdivision"  was  omitted.  The  extraneous  oir- 
flumstanoeB  were  admissible  Mi  the  gnestton  of  ouubucUon.  Thaymr  v.  Fin- 
ton,  108N.  T.  899,  UN.  E.  Sep.  616. 

It  Is  further  claimed  by  the  defendant  that  be  had  the  right  to  go  to  the 
lory  on  the  question  <rf  practical  location.  It  appears  that  prior  to  the  mak- 
ing of  the  Sutton  contract  in  1846  ttie  parties  went  upon  the  premises  vith  a 
■oxTCTw,  and  made  a  survey  as  Inoorpoiaied  in  the  contract.  There  Is  erl- 
desce  fimn  which  It  might  be  found  that  In  Aagnst,  1851.  and  befon  the 
deed  toCkegoiy,  White,  Sutton,  and  Gvegoiy  went  ap(m  the  pranlSMi,  and 
marted  oat  a  line  which,  instead  of  following  the  Uwt  conrse  m  the  contract 
to  the  north  line  ot  lot  No.  4.  followed  the  high  lands  In  a  more  direct  and 
northerly  course  to  the  north  line,  and  that  It  was  there  verbiUly  agreed  that 
Sutton's  easterly  line  should  be  such  new  line;  that  afterwards  Sutton  occa- 
sionally cat  timber  upon  liis  side  up  to  this  new  line  until  his  death,  about 
187a  The  deed  la  1878,  to  Sutton,  did  not  follow  the  new  Une»  bat  followed 
v.lOH.TAno.6^2 
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the  contract.  The  defendunt  testifies  that  »fter  he  purcbnsecl  in  1B7S  be  did 
nothing  upon  this  part  of  the  premises  nntfl  1880.  when  he  cat  some  tiraber 
that  had  blown  down,  and  after  that  he  cut  nothing  until  th«  logs  In  qaesttoo 
were  cut.  These  were  cut  westerly  of  the  line  as  run  in  1851  •  so  that  If  that 
is  to  be  deemed  the  correct  easterly  line  of  Sutton  and  the  defendant,  then  tlit 
plaintiff  is  not  the  owner  of  the  Ic^.  It  is  quite  apparent  from  Uie  record 
before  us  that  the  parties,  in  1851,  were  not  in  the  act  of  locating  the  line  as 
run  In  the  contract.  There  was  no  doubt  where  that  weut.  But  Sutton 
claimed  that  the  line  in  the  contract  did  not  give  him  all  the  land  he  wanted; 
did  not  take  him  far  enough  np  on  the  bill.  Thereupon  a  change  was  made 
bj  parol  which,  if  carried  out,  wonid  give  Sutton  about  six  acrea  more,  and 
place  his  line  at  or  near  the  top  of  the  hill.  It  was  not,  therefore,  a  caaeof 
locating  a  disputed  boundary,  bat  a  parol  agreement  to  sell  farther  land,  and 
designating  the  line.  It  was  Toid  by  the  statute  of  frauds.  Votburgh  t. 
Teator,  32  N.  T.  568.  In  that  case  It  Is  said  **  that  parol  agreements  to  chai^ 
ox  establish  boundary  lines,  where  there  la  no  dispute  or  uncertainty,  an 
within  the  statute  of  frauds,  which  require  a  writing  to  pass  title,  thua  dis- 
tlnguUhlng  between  cases  where  the  line  Is  disputed  or  ancertaln,  and  ttioae 
Which  are  not  so,  the  formpr  being  binding  upon  the  parties,  the  latter  not." 

In  the  present  case  no  such  possession  was  taken  as  would  furnish  a  basfs 
fbr  adverse  possession.  Code  Civil  Proc.  §  370  et  $8q.  It  was  not  Inckned 
or  improved  or  cultivated,  and  was  not  founded  on  a  written  inatmment,  aa 
the  contract  did  not  cover  it.  Pope  v.  ffanmer,  74  N.  T.  240.  When  the 
deed  came  to  be  given  and  accepted,  in  1873,  the  description  In  the  otmtraet 
was  followed,  thus  apparently  disregarding  and  abandoning  any  parol  agree- 
ment that  may  have  been  made  to  the  contrary.  We  think  the  conrt  did  not 
err  in  declining  to  snhmtt  the  question  of  prMCtical  location  to  thejniy.  As- 
suming it  was  so  located.  It  did  not  give  title  to  Sutton  or  the  defendant 
There  ia  no  question  of  estoppel  in  the  case.  The  defendant  offered  to  show 
by  a  witness  that  in  the  year  1847  he  beard  a  conversation  between  Mleah 
WiiiU  and  Sutton,  whereby  it  was  agreed  that  the  boundtuy  line  between  the 
lot  occupied  by  Sutton  and  the  lot  known  as  the  "Gregory  lot"  abonld  be  on 
the  height  of  ground  aa  it  was  run  up  to  the  north  line  of  lot  Ko.  4.  This,  being 
objected  to,  was  excluded.  If  the  views  above  stated  in  regard  to  similar  and 
stronger  evidence  on  the  subject  of  practical  location  are  correct,  then  it  fol- 
lows that  this  ruling  was  correct.  It  is  further  suggested  that  the  plaintiff 
had  not  such  a  possession  of  the  real  estate  as  would  aathorize  him  to  maio- 
tain  replevin  for  the  logs.  Having  the  title,  he  had  constructive  possesaitm. 
and  that  was  safficient,  {Johnson  v.  Blvxtod,  58  K.  Y.  488,)  in  view  of  the 
fact  that  the  acts  of  defendant  were  not  of  such  a  character  as  to  furnish  a 
basis  for  adverse  possession.  There  Is  no  other  question  that  ealla  for  ooih 
Blderation.  It  follows  that  the  Jadgment  should  be  afflrmed.  Jndgmflaft  it- 
firmed,  with  costs. 


^Supreme  Court,  General  Term,  First  DepartmenL  Jnl/  U,  UOQ.) 

lUuoronB  Fbosbodtioh— PsoBABUi  Cadsi— Fxovuioa  or  Juxr. 

In  an  motion  for  malioioui  proseoutlon  and  arnit,  where  OUEeieut  tetaieucw 
mla^t  falHv  be  dimwa  fnaa  the  f aoU  in  proof  aato  ttweaMaDoadrwaattf  m*- 
ablaaaaN  for  the  anast  lad  pro— entloii,  thatqo— Uon  »hoaM  be  laAtnthe  Juj; 

Ai^ieal  ftom  drenlt  court,  New  York  coun^. 

Action  by  BOchael  Collins  against  Thomas  Uanntng  ud  OmtB  Hogbes 
for  malicious  prosecution  and  arrest.  Judgment  for  plaintiff,  and  draid- 
ants  appeal. 

Argued  before  Tax  Bkunt,  P.  J.,  and  Baktlsttt,  J. 

WiUiam  C.  BeeaheTf  for  appellants.    WISUam  Jf.  MiOlen,  tat  ns^oudsot 
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BAxnxTTjJ,  ntolatbeHooadaFlwal  IntiiitcHS.  Ttw  flute  are sail- 
dutUy  tftated  In  tin  wlnion  of  the  general  termMlTvnd  In  dedding  Uw  pre* 
vtoas  appeid.  (1  N.  T.  St.  Bep.  183.)  On  the  lint  trial  the  complaint  was 
cUamtaeil.  and  the  ptatnUff  appealed,  and  pnmirad  a  xarcnal  of  the  ]n^ 
meat.  Ob  tin  ucoud  trial,  which  now  cornea  ap  for  review.  Uie  phUntlff  re- 
oorerad  a  Jndgment  of  tl.OOO  daaaagea,  and  the  defendanta  have  appealed. 
I  think  their  appeal  must  prenll,  becanee  the  trial  judge  took  the  queaUon 
of  probaUe  canse  tmwy  from  the  jnry,  and  decided  it  himself  as  a  question  of 
law.  In  a  salt  for  mallctons  proaecnOoii,  where  the  Acts  are  undisputed, 
and  admit  cf  onty  one  Inference  aa  to  the  existence  of  pnAiable  cause  tor  the 
aetton  of  the  prosecutor,  the  qoestioa  is  a  qusatloii  of  law,  to  be  determined 
bfthe  court;  but  it  becoanea  aqueation  of  tact,  to  be  passed  upon  bj  the  Jury, 
when  the  faeta  are  In  dispute^  or  when,  even  though  there  may  be  no  dispute 
as  to  the  (acta,  they  will  reasooat^  snstaln  different  Inferences,  leading  some 
minds  to  the  conclusion  that  there  was,  and  others  to  tiie  condnsion  that  there 
was  not,  probaUe  cause  for  Instituting  the  prosecution  which  is  the  subject 
of  compiaiat.  Segm  v.  Biair,  62  N.  Y.  19.  In  the  ease  dted  It  is  dednrad 
te  be  "iwe-eminently  a  question  for  the  judgment  of  12  men  to  determine 
what,  upon  a  doubtful  state  <tf  facta,  or  upon  facts  from  which  different  mm 
would  draw  different  eonclutlona,— that  is,  upon  facts  capable  of  different  in- 
ferences,— would  be  the  bell^  and  action  of  men  of  ordinary  caution  and 
prudence."  In  the  case  at  bar,  an  examination  of  the  evidence  leaves  no 
doubt  ttut  different  inferences  as  to  the  existence  or  want  of  probable  cause 
might  fUrly  be  drawn  from  the  facta  in  proof,  and  hence  that  qnesUon  aa  well 
BS  the  question  of  malice  should  have  been  left  to  the  jury.  And  sncb  was- 
the  view  taken  by  this  court  npon  the  first  appeal.  Complaint  is  made  of 
three  separate  arresta.  It  la  unnecessary  to  consider  the  Orst  arrest,  as  the 
eoutt  held  that  there  ooald  be  no  recov«7  ao  far  aa  that  was  concerned.  As- 
to  the  second  arrest,  it  Is  true  that  Mr.  Justice  Daniels  slUd  on  the  former 
appeal  tJiat  the  arrest  and  detention  of  the  plaintiff  were  without  any  legal 
foundation;  but  he  added  that  there  was  sufflcient  evldenos  In  regard  thereto 
to  reqolre  the  case  to  be  anbmitted  to  the  jury,  thereby  indicating  that  he  did 
not  mean  to  hold  that  the  question  of  probable  cause  was  to  be  decided  aa 
matter  of  law.  And  In  reference  to  the  third  arrest  he  aaid:  "Upon  this 
part  of  the  case  the  evidence  waa  such  aa  to  require  that  it  sbonM  be  submit- 
ted to  the  jury,  for,  if  they  should  find  that  this  arrest  and  prosecution  of  Uie 
plaintiff  was  without  ivasonahle  or  probable  canse  and  malfcionsly  made,  he 
would  be  entitled  to  recover  the  damagee  thereby  sustained  by  him.**  I 
T.  St.  Rep.  196.  Here  was  the  clearest  declaration  that  the  question  of  proh* 
able  cause  In  this  very  case  waa  a  question  for  the  jury.  Because  it  was  not 
left  to  the  jury  the  judgment  moat  be  revaraed  uid  a  new  trial  wdered,  with 
ceata  t»  the  appellanta  to  abide  ti>e  event. 


SquiTABLB  Lm  AssuB.  Soa  or  tbm  U.  S.  «.  Oltfhasv  el  ai. 
(Supreme  Cmtrt,  Omtral  TVm,  Second  Department.  July  18,  UQOl) 

IConTOAaxS— PbKBCLOflCU— TaZABLB  Co 8TB, 

The  ram  paid  to  a  lawTers*  title  hifuranoe  oompany  plaintiff,  for  ■earehas 
Bade  In  aokioa  for  the  foreolosDva  of  anortgage,  is  not  a  dlaborMBMo^  tac 
able  as  eaaU  In  the  suit. 

Appeal  from  apedal  term,  TVestcbester  county. 

Action  for  the  foredosure  of  a  mortgnge  by  the  Equitable  Life  Aaauranee 
Sooiety  of  the  United  States  against  Robert  M.  Olyphant  and  others.  Plain- 
turn  BMtlon,  to  require  the  county  clerk  of  Westchester  county  to  tax  as  costs 
the  sum  paid  to  the  Lawyera'  Title  Insurance  Company  for  searchea  in  the 
SHstion,  was  deaAed.   Plaintiff  appeals. 

Argaed  bafere  Barmabd.  P.  J.,  and  ]>mA»  aad  Pbatt,  JJ. 
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Hmry  Day,  {ffeorgt  WaOdinfftKm,  of  ooqbmI.)  for  i^oUMit  MarOm  J. 
Kmght  tvx  tespondent.  ths  oonaty  derk. 

Dtehan,  J.  Thla  ii  an  appeal  ftom  an  order  denylsfc  the  moUoa  ot  tka 
plainUfl  to  require  the  ooun^  clerk  ot  Weatcheeter  ooDn^  to  allow  the  sum 
of  f28.40  paid  to  the  Lawyers'  Title  loanranoe  Gompany  for  aearcbea  in  thii 
action.  The  action  is  for  Uie  foreclosare  Of  a  mortgi^,  and  the  clerk  ref  need 
to  tax  the  sum  paid  for  searchea  because  thej  were  not  (^dal.  and  tbe  special 
term  affirmed  the  taxation.  Ko  charges  can  be  taxed  for  disbursements,  ex- 
0^  lucb  as  are  legal  and  necessary.  If  a  lawyer  hires  a  prirate  indivldiisl 
to  make  a  search  for  him.  the  amount  paid  him  would  not  be  a  legal  diabone- 
ment.  But  if  the  lawyer  obtains  an  <^lal  search  the  case  is  dUtermt.  This 
Lawyers'  Title  Insurance  Company  seems  to  be  organized  for  tbe  pnrpose 
of  making  searches  respecting  the  title  to  real  property,  and  boUs  itself 
out  for  employment  by  ^1  perBons,  but  it  sustains  no  official  poeitioa,  and  ita 
searches  have  no  official  force  or  effect  So  the  money  paid  to  sacfa  oompaay 
for  search  stands  in  the  same  light  as  money  paid  to  a  private  individns^ 
We  concur  in  the  view  taken  at  tbe  special  term»  and  the  ozdw  appe^U  tasm 
should  be  affirmed,  with  $10  costs  and  disbursementii 


£beblzs  e.  Pauceb. 
(Suprsms  Court)  OensnU  Twm,  S%nt  DtparPamtk  Jvlj  IB,  IMQl) 

PirmirT— Afflioatiox. 

FlaintUTs  aislgnor  was  a  stook-bnikeT,  aad  Indebted  to  defendaat,  bla  moasr,  ts 
whom  be  bad  given  a  poliojr  of  life  itunranoe  as  ooUateral  seourl^.  In  an  aouoa 
to  recover  the  policy,  the  question  Involved  ws*  the  emount  of  tiM  IndtirtedneH 
still  uop^d.  Aseignor'B  book*  oontaiaed.  two  scoonnts,  with  entries  In  refarenoe  to 
his  Indebtedness  to  defendant, — one  an  aoooaatot  the  princdpal;  the  other  an  inter- 
est aooount,  In  which  were  entered  every  month  the  amounts  of  intanst  paid  or 
oredited  to  his  oreditors.  The  Interest  aooount  showed,  and  defendant  Emitted, 
tbat  assignor  paid  defendant  a  certain  amount  every  month,  for  several  years, 
which  was  in  ezoees  of  the  interest  due  her.  These  payments  were  not  ref ened  to 
In  the  account  of  the  principal  debt.  H«Id,  that  the  paymentfl  were  not  intended 
to  and  did  not  apply  to  any  extent  on  the  principal  debt. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  Eberlin,  as  assignee  of  George  H.  Palmer,  agaiaat  Ann 
Palmer.   From  a  judgment  for  defendant,  plaintiff  appeala. 
Argued  before  Van  Brunt,  P.  J.,  and  Baetlktt,  J. 
James  L.  BUhop,  for  appellant.   Maolay  <fi  Forreit,  for  respondent. 

Babtlktt,  J.  This  action  arose  out  of  an  indebtedness  from  Oeocge  H. 
Palmer,  the  plaintiff's  assignor,  to  the  respondent,  Ann  Palmer,  his  mother; 
and  the  question  litigated  upon  the  trial  was  whether  the  amount  of  such  1d- 
debtedness,  for  whi<£  tbe  defendant  was  entitled  to  hold  a  certain  life  insoi^ 
ance  policy  as  collateral  security,  was  816.500,  as  the  defendant  turned,  or 
only  912,500,  as  claimed  by  the  plaintiff.  The  determination  of  this  qoestloa 
depended  upon  the  view  which  should  be  taken  of  the  proof  in  regard  to  cer- 
tain payments  made  by  George  H.  Palmer,  during  bis  life-time,  to  his  motheT^ 
Mr.  Palmer  was  a  stock-broker.  In  his  hoc^  Utere  were  two  aoooonts,  con- 
taining entries  In  ref erence  to  bis  indebtedness  to  the  defendant.  Oneof  them 
was  an  account  of  the  principal.  The  other  was  a  monthly  interest  accoant 
In  which  there  was  entered  every  month  the  amount  of  interest  paid  or  cred- 
ited to  any  person  whose  money  he  had.  From  1881  to  1885  he  paid  bj  ehed^ 
to  the  order  of  his  mt^w  about  9162  a  month,  and  caused  theee  payments  to 
be  entered  in  the  interest  account.  They  are  not  refwred  to.  howoTer,  in 
any  manner  in  tbe  account  of  the  principal.  After  September,  188S,  down  to 
tbe  time  of  Mr.  Palmer's  aasignment  In  August,  188^  these  pimento  were 
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redaoed  to  tlOO  a  month.  Tha  claim  of  the  plaintiff  Is  that  the  monthlj  pay. 
mento  of  $1C2  ware  payments  In  exofss  of  Interest,  and  that  the  excess  should 
be  ^dled  to  reduce  the  amoant  of  defendant's  clHtm  for  principal.  The  trial 
eoort  bdd  that  these  payments  were  not  established  by  competent  or  suffi- 
cient evidence,  and  that,  eren  if  they  were,  the  excess  was  Intended,  not  as  a 
payment  of  interest,  bnt  as  a  filial  contribution  to  the  mother's  comfort.  So 
far  as  proof  of  the  payments  is  concerned,  we  thinlt  the  learned  Judge  must 
hsTO  overlooked  the  testimony  of  the  defendant  herself,  who,  when  examined  in 
her  own  behalf,  expressly  admitted  that  her  son  paid  her  $162  a  month,  from 
September.  1880,  antil  1885,  saying:  "Tes.  sir;  be  paid  that.  That  amount 
was  a  little  more,  of  course,  than  the  Interest  due  me  would  have  amounted 
to."  We  agree  with  the  court  below,  however,  that  there  is  a  preponderance 
of  eTtdmce  against  the  proposition  that  these  payments  were  made  to  any  ex- 
tent on  aooonnt(tf  the  lurincipal  debt  due  to  the  defendant  from  her  son.  The 
learned  counsel  for  the  appellant  argues  that  the  presumption  is  against  the 
Ttew  that  the  excess  was  a  mere  gratuity,  inasmuch  as  the  law  will  not  sufFer 
cne  to  be  generous  before  be  is  just,  and  where  there  is  an  indebtedness  will 
pteeume  tbat  a  pqrment  Is  made  In  discharge  of  such  indebtedness,  rather 
than  as  a  gift.  Bnt*  eren  If  we  start  with  tbese  presumptions  In  the  present 
case,  they  are  OTenxme  by  the  evidence,  which  is  clear  and  distinct,  to  the 
effect  tfaikt  Mr.  Palmer  did  not  Intend  to  pay,  or  suppose  he  was  paying,  any- 
thing more  on  acconntof  the  debt  to  his  mother  than  the  Interest  theVeon.  It 
would  be  unreasonable  to  hold  that  he  would  have  omitted  all  reference  in 
his  bo(AA  to  any  payment  tending  to  reduce  the  principal,  if  ^e  payment  was 
made  for  that  purpose,  when  his  books  contained  an  account  especially  de- 
voted to  the  transactions  relating  to  that  principal.  Indeed,  it  seems  to  us 
that  the  books  of  the  assignor,  upon  which  the  plaintiff  relies,  furnish  the 
meet  cc^nt  proof  agunst  him.  They  really  afford  the  only  light  we  have  as 
to  the  intention  of  the  plaintltrs  assignor  In  making  the  payments  in  ques- 
tion, and  by  expressing  such  payments  to  be  made  fur  Interest  they  negative 
the  Idea  that  be  meant  by  making  the  same  to  reduce  his  mother's  claim 
against  talm  on  account  of  the  prlndpai  debt.  We  think  the  jodgment  was 
r^ht,  and  ehoold  be  aOlrmed. 


In  n  Oaix. 

{Bnpmm  Court,  General  TUm,  Steond  Dsporlmmt  Joly  18,  UML) 

MaBXUOI— WHSN  COKSnMMAnD. 

A  testator,  sfaortly  af  ter  hia  wife's  death.  cotameDoed  oobabltatlon  with  his  female 
Mirant,  and  sabsequeatly  he  boaght  a  house,  and  placed  her  there,  to  live  with 
•  other  members  of  her  family.  He  visited  her  there,  and  treated  her  as  his  wife  in 
tbat  locality  for  several  years,  and  for  a  few  months  before  his  death  he  lived  at 
the  house  with  her  as  his  wife.  After  the  Ulloit  Interconrse,  bnt  prior  to  the  pur- 
chase of  the  bouse  In  whlob  the  woman  was  Installed  as  wife,  the  testator  executed 
a  will,  leaving  her  a  legaqy  as  bis  "servant. "  In  an  aotlDn  for  dower  after  his 
death,  a  jury  found  that  be  bad  married  the  woman  at  tome  Indefinite  time  after 
tlw  oommenoement  vt  the  Illicit  interoonrae.  H«Id,  that  the  marriage  oooorred 
■abeeqneaUy  to  the  ezeention  of  the  will,  which  was  oonseqaeutly  revoked. 

Appeal  from  surrogate's  court.  Kings  oounty. 

Petition  by  James  T.  Law  for  the  probate  of  the  last  will  ot  Joseph  OalU 
The  probate  was  resisted  by  Amelia  Gall  and  others,  and  the  sumgato  nCosed 
to  probate  the  will.   Petitioner  appeals. 

Argued  before  Babnakd,  P.  J„  and  Dtkhan  and  Pbatt,  JJ. 

€fto,  B.  Morrit,  (Jfdioto  ifors,  of  eonnset,)  fw  app^nt  A,  Simit,  Jr., 
tax  reepondonti. 

Dtkmam,  J.  This  is  an  appeal  from  a  decree  of  the  sorrogate  of  Kings 
oounty  lefoslng  probate  to  the  hist  will  and  testament  of  Joseph  Oall,  deceased, 
beoauae  be  was  married,  and  had  iwue  of  aoeb  marriage,  snbsequwit  to  the 
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mnklng  of  his  will.  There  1b  not  a  disputed  fact  tn  the  oBsa,  snd  ttie  stxtnte 
Accomplishes  the  reTOcatton  and  nnlllQcatlon  of  the  will,  If  the  marriage  and 
iiirth  of  a  child  were  snbsequent  to  its  execution.  The  time  of  birth  of  the 
«hild  is  undisputed,  and  therefore  the  onljr  thing  for  our  determination  is  the 
time  of  the  marrii^  of  the  testator,  and  that  question  depends  upon  infer- 
ences to  be  drawn  from  undisputed  facts,  which  are  substantially  as  followa: 
Joseph  Gall,  the  testator,  lived  In  Rutherford  park,  in  the  cit;^  of  Kew  Yort, 
and  his  wife  died  there  on  the  16th  day  of  Febraaiy,  188S.  At  that  time  ba 
bad  a  domestic  servant,  who  lived  in  his  family,  by  ttie  name  of  Amelia  Steeb, 
and  after  that  she  became  his  housekeeper.  He  commenced  oobabltid^ioQ  Mrith 
ber  soon  after  the  death  of  bis  wife,  and  she  became  pregnant  in  May.  1883. 
When  her  condition  was  ascertained,  he  broke  up  his  household  in  Bntber- 
ford  park,  and  hired  rooms  for  Amelia  In  Tenth  street,  tn  New  Totk  city, 
and  went  himself  to  reside  at  the  Westminster  Hotel.  That  was  in  Jninary, 
1884,  and  he  never  lived  in  Tenth  street.  Amelia's  diild  was  bom  on  tbi 
29th  day  of  February*  1884»  and  Gall  employed  the  physician  to  attend  bv, 
and  paid  htm  for  his  serrioes.  In  April,  1884,  Gall  bought  a  boose  and  let 
in  Lafayette  avenue,  Brooklyn,  and  Amelia,  with  some  members  of  her  fka- 
Uy  and  her  child,  left  Tenth  street,  and  went  there  to  reside  the  last  of  April, 
1884.  Gall  sailed  for  Europe  on  the  Ist  day  of  May,  1884,  and  returned  in 
July  f<41.owing,  and  went  to  the  Westraiinster  Hotel  to  reside,  and  remained 
there  until  March,  1886,  when  be  went  to  BrocAlyn.  and  lived  with  AiPfi** 
ys  her  husband  until  his  death.  In  tlie  month  of  May,  following.  Aboat  two 
months  after  his  death,  on  the  8th  day  of  July,  1^,  Amelia  gave  birth  to 
another  child.  From  July.  1884,  to  the  time  <ft  his  removal  from  the  West- 
minster Hotel,  in  March,  1886,  Gall  v>slted  Amelia  in  Bro<A]yn  seven]  times 
a  week,  and  In  the  locality  where  she  lived  he  tr^«d  her  as  his  wtf^.  In  bis 
codicil,  which  was  executed  April  28,  1884,  after  tbe  birth  of  the  Qist  child, 
he  USPS  this  language:  **(2)  I  give  and  bequeath  to  Amelia  Steeb,  a  former 
servant  of  my  Inte  wife,  the  sum  of  onethousand  dollars.  (3)  I  give  and  b» 
queath  to  the  child  of  said  Amelia,  Betsey  A.  Gall,  now  of  the  age  of  two 
months,  the  sum  of  five  thousand  dollars."  About  a  we^  before  Gall  sailed 
for  Europe,  the  Ist  day  of  May,  1884,  his  partner.  Charles  Ijembkfte,  impar* 
tuned  him  to  make  some  provision  for  Amelia  and  her  child,  and  he  simply 
said  be  would  do  something.  This  Is  an  extract  from  his  testimony:  "Quettion. 
Now,  at  the  time  when  tbe  codicil  was  spoken  about,  did  he  give  you  any  rea- 
son why  he  wouldn't  marry  Amelia?  ATtstoer.  Well,  of  course,  he  related  to 
her  social  standing,  and  his  social  stauding.  This  was  on  the  23d  or  24th  of 
April,  when  I  went  down  with  him  about  the  codicil.  He  mentioned  the  ig- 
norance of  the  person ;  he  said  his  social  standing  would  not  admit  of  a  mar- 
riage; that  is,  contracting  a  mHrriageat  that  time."  After  the  death  of  Gall, 
Amelia  commenced  an  action  for  tbe  recovery  of  dower  in  his  estate,  and  ob- 
tained a  judgment,  which  was  affirmed  in  the  supreme  court  and  court  of 
appeals.  114  N.  Y.  109,  21  N.  E.  Kep.  106.  The  jury  in  that  action  found 
that  Gall  and  Amelia  Intermarried  between  the  month  of  February, 
and  the  death  of  Gall,  and  found  a  general  verdict  in  favor  of  the  plaintiff, 
but  the  time  of  such  marriage  was  not  fixed.  Tbe  facts  already  reetted  are 
sufficient  to  enable  ns  to  determine  the  cfaaraoter  of  the  association  of  these 
parties  at  both  ends  of  the  tine  of  their  intercourse.  At  the  first  their  re- 
lations were  licentious,  and  at  the  last  they  wwe  matrimonial;  and  we  are  re- 
quired to  lind  the  time  when  tbe  latter  commenced,  or,  rather,  to  find  whether 
they  were  omrried  when  tbe  codldl  was  executed;  for.  if  we  find  Uieir  rela- 
tions illicit  at  that  time,  then  the  marriage  was  consummated  iBter,  and  the 
codicil  and  the  will  fall  together  before  tbe  statute,  which  executes  iteelf  and 
revokes  them  both.  There  was  no  proof  in  tbe  ease  either  of  a  ceremonial 
marriage  or  an  actual  marriage  contract  between  Uiese  parttes.  and  such  a 
cmtraet  can  only  be  implied  from  tbe  tects  and  olronmstanon  diBcloKd  by 
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the  eTldence;  snd  the  presumption  furnished  bj  the  licentlona  character  of 
the  Intercourse  between  tliese  parties  in  its  eonimencement,  supplemented  by 
the  nataral  nnd  legitimate  dedactlon  from  the  evidence  alreadj  recited,  ren* 
ders  it  impossible  to  infer  a  marriage  contract  between  them  earlier  than  Jniy, 
18B4,  after  the  return  of  Gall  from  Europe.  Prior  to  that  time  there  was 
nothing  in  hla  conduct  or  conTersation  to  indicate  anything  bat  the  existence 
of  concubinage  between  him  and  Amelia.  His  conversations  with  bis  physi- 
dan.  bis  designation  of  Amelia  In  his  codicil  as  a  former  servant  of  bis  wife, 
bis  declaration  to  his  partner  at  the  same  time  that  the  difference  between  the 
social  position  of  himself  and  Amelia  was  too  wide  to  admit  of  a  marriage  be- 
tween them,  are  all  absolutely  Inconsistent  with  tbe  existence  of  a  matrimo- 
nial contract  between  them  at  the  time  of  the  execution  of  his  codicil  and  his 
departure  for  Europe.  The  testimony  of  the  mother  of  Amelia  has  not  been 
overlooked,  but  if  Qall  ever  had  such  a  conversation  with  her  in  1883,  as  she 
details,  It  was  the  language  of  pacification,  and  not  of  truth,  and  her  evidence 
Is  so  at  war  with  all  the  conceded  facts  that  tt  Is  entitled  to  no  weight  in  the 
case.  There  la  sufficient  evidence  to  justify  the  inference  of  a  marriage  con- 
tract between  tbe  parties  after  July,  1884.  but  not  before  that  time;  and  our 
conclusion  Is  that  the  marriiige  and  birth  of  the  last  child  were  subsequent  to 
tbe  execntion  of  the  will  and  codicil,  and  that  both  stand  revoked  by  virtue 
of  tbe  statute.  The  decree  of  the  surrogate  shoald  UierefOTe  be  affirmed,  with 
coats  to  be  paid  from  tbe  estate. 


UniTKD  Statxs  Lifb  Ins.  Co.  v.  Osweoo  Canal  Oo. 
(SupiWM  Court,  Oeii«rai  Term,  Fourth  Dsportment.  Jnlj  i,  VSOtk) 

L  ■sioFPat— Xa  Pais— Iiaohm. 

Aland-owner,  whoMhnUdlac  was  areotod over  and  partUUrra^ortedlirstne 
p&en  plaoed  In  a  canal  oaed  for  nydraullo  porpOMS,  entered  IntoawrlUeQ  oontnvt 
with  UM  oaoal  oompany,  iHier^  he  agreed  to  remove  tbe  pters  wltUa  a  year  and 
•nbatltote  Iron  oolomiu,  so  as  not  materially  to  obstmct  the  flow  of  the  water.  Tb.» 
aanal  oompany,  in  retuii,  asreed  that  tliese  Iron  oolnmu  should  remain  is  the  oaoal 
u  long  as  til*  boUdlQg  stood.  Held,  that  the  land-owner's  violatiion  ot  Us  agree- 
nent  m  permitting  tbe  piers  to  rematn  for  several  yean,  onttl  tbey  bad  beoome  eo 
dllapltatod  as  to  render  his  bnUdi&g  Insecure,  did  not  instlfy  tbe  eanal  oompai^, 
whiob  had  aoqoiasoed  In  the  delay.  In  Its  refosal  to  snut  (Ut  the  water  from  tbe 
mnai  for  a  snfOoient  time  to  enable  the  land-owner  to  make  tbe  alterations  provid- 
ed for  in  tbe  agreement;  the  removal  of  the  water  being  naoessazy  to  make  tbe 

%  Sun. 

The  fact  that  tbe  water  had  all  bean  drawn  from  the  oanal  some  months  prevtoos 
to  the  land-owner's  discovery  of  tbe  dilapidated  condition  of  the  piers,  ana  that  be 
bad  then  failed  to  examine  tbem,  and  repair  the  defect,  will  not  josUQr  tbe  oom- 
pany's  rettuMl  to  turn  off  the  water  eo  ae  to  eaabla  him  to  make  the  repaun, 
9.  ConraiBtnoBT  KaouoKxo— Loss  or  Bams. 

The  land-owner  will  not  be  permitted  to  reoover  fbr  bls  lnablUtrtorenttbe 
building  on  aooonnt  of  Its  Inseeurltgr  resulting  from  the  defective  oondltion  of  tbe 
piers,  tEoaffh  ha  ra^nested  the  company  to  turn  off  tbe  water  so  as  to  enaUehimto 
make  tbe  repairs,  and  notiSed  it  that  he  woald  hold  it  responrible  for  toss  of  rents, 
as  his  own  failure  to  comply  with  hit  agreement,  and  btsn^eottovepalrUMplen 
when  he  bad  tbe  opportunity,  oontribnted  to  bis  loss. 
C  X(iiirrT— NaoBSSABT  Fabties. 

Tbe  lessees  of  water  from  tbe  canal  company,  who  have  tbe  privilege  of  draw- 
lag  a  apedflo  qnantlty  of  water  from  the  canal  at  a  fixed  yearly  rent,  are  not  meo> 
eaeary  parties  to  an  action  brought  by  tbe  land-owner  against  the  oanal  oompaw 
to  compel  It  to  torn  off  tbe  water,  ae  tiiey  are  representea  by  tha  oompai^,  mm 
baa  the  title  to  and  oontRd  of  the  oanal  as  a  whole. 

Appeal  ftom  Judgment  on  report  of  retiree. 

Action  by  tbe  United  States  life  Insurance  Company  In  tbe  city  of  Xew 
Tork  against  tbe  Oswego  Canal  Company  to  compel  defendant  to  remove  the 
water  from  its  canal  so  as  to  enable  plainUfl  to  repair  certain  atone  piers  on 
whldi  rested  a  buUdtng  owned  by  plaintlfl.  TbenfezeereportedinplalntUTs 
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favor,  Rnd  from  a  Judgment  entered  ttaereoo  In  Oivego  oonnly  defendant  ap- 

peals. 

Argued  before  Hardin,  F.  J.*  and  Mabtih  and  Mebwin,  JJ. 
Rhodea,  Coon  (ft  Biggina^  tta  appellant.   O.  P.  Bitel,  fm  respoBdut. 

MsBwm,  J.  The  plaintiff  claims  to  be  the  owner  of  a  lot  on  the  aooth 
^e  (tf  Bridge  street,  in  East  Oswego,  upon  which  Is  a  building  called  the 
"Hungerfoid  Block."  Under  this  building  and  across  the  lot  the  caoal  of 
defendant  passes.  One  of  the  supports  of  plaintiff's  building  Is  a  wall  along 
the  center  of  the  canal.  This  wall  is  becoming  dilapidated  so  es  to  tender 
the  building  insecure,  and  thia  action  is  brought  to  compel  the  defendant  to 
tutu  the  water  out  of  its  canal  a  sufficient  length  of  time  to  enable  the  plain- 
tiff to  repair  the  wall,  and  to  recoverdamages  through  liMS  of  rent  occasioned, 
as  it  is  claimed,  b;  the  refusal  of  the  defendant,  on  the  2l8t  December,  1888, 
to  accede  to  the  demand  of  plaintiff  that  the  water  be  turned  off.  The  de- 
fendant te  a  corporation,  created  by  chapter  241  of  tlie  Laws  of  182S,  passed 
April  23,  1828.  By  section  5  of  that  act  it  was  provided  that  the  directors  <A 
the  company  "shall  have  power  to  explore  and  designate  the  route  of  a  canal 
or  mill  feeder;  and  a  proportion  of  the  waters  of  the  Oswego  river  may  be 
taken  and  conducted  out  of  said  river,  at  or  above  the  Oswego  rapid,  so  called, 
at  such  point  or  place,  and  in  such  manner,  as  may  be  deemMl  proper,  so  that 
the  water  can  thereby  be  carried  down  upon  the  east  side  and  bank  of  saU 
river,  to  such  point  or  place  as  may  be  required  by  those  interested  therein.' 
the  route  designated  and  the  manner  of  making  the  canal  to  be  determined 
upon  by  an  engineer  who  shall  be  appointed  by  and  be  under  the  direction  of 
the  canal  commissioners.  By  section  6  the  corporation  had  power  "to  enter 
upon  and  take  possession  of  such  improved  or  unimproved  lands,  not  exceed- 
ing four  rods  in  width,  hs  shall  be  necessary  for  the  making  of  the  cans]  or 
mUl  feeder  aforesaid,  and  the  works  thereunto  appertaining,"  and  provision 
was  Doade  for  payment  of  damages  to  the  owners  of  any  property  that  was  so 
taken.  Upon  the  completion  of  the  canal  the  company  was  authorized  "to 
sell,  let,  or  grant  and  convey,  for  a  limited  time,  the  use  of  the  water  whicb 
shall  be  conveyed  In  said  canal,  (or  mills  or  other  hydraulic  purposes,  to  any 
person  or  persons  owning  and  occupying  lands  adjoining  thereto,  at  auch 

5 rice  or  prices  as  may  be  agreed  upon  by  the  parties  interested. "  By  section 
0,  it  was  provided  that,  if  any  time  thereafter  it  became  necessary  to  adopt 
the  said  canal  as  a  part  of  the  contemplated  improvement  between  Jjake  On- 
tario and  the  Erie  canal,  "the  canal  commissioners  shall  at  all  tiroes  havefoU 
power,  in  behalf  of  the  state,  t<t  enter  upon  and  make  all  necessary  alterati<mi 
that  by  them  shall  be  deemed  advisable,  to  take  and  make  use  of  the  wsten 
therefrom  for  the  use  and  purposes  of  filling  and  supplying  all  locks  that  vomj 
be  constructed  to  connect  the  said  canal  with  Jjake  Ontiirlo;  and  the  aaid  canal 
shall  thereafter  become  the  property  of  this  state,  without  any  paymmit  or 
compensation  whatever  to  said  company:  provided,  however,  Uiat  the  right 
to  all  the  surplus  waters  of  said  canal  shall  be  vested  in  the  company  hereby 
incorporated,  and  all  persona  legally  olaiining  under  them;  and  that  they  shall 
be  permitted  to  take,  make  nse  of,  and  enjoy  the  surplus  waters  of  said  canal, 
not  necessary  for  Blling  or  supplying  the  locks  that  may  be  erected  by  ttw  sidd 
canal  commissioners."  The  defendant,  under  this  act,  commenced  in  1824 
the  construction  of  its  cauul  along  tlie  easterly  bank  of  the  Oswego  river,  bat 
before  its  completion  across  the  plaintllTs  lot,  and  in  the  same  year,  the  state 
adopted  and  took  possession  of  it  as  a  part  of  the  canal  system  of  the  state, 
and  thereupon  it  became  the  property  of  the  state,  except  the  rights  to  snrplos 
water  as  reserved  in  the  act.  The  state  made  some  alteratlonB.  and  continued 
to  nse  it  as  a  canal  for  the  passage  of  boats  from  Its  eompletdon  in  or  about 
the  year  1825  until  the  completion  by  the  state  of  a  new  and  enlarged  canal 
in  or  about  the  year  1858*  when  its  use  as  a  canal  was  dlaconUnued.   In  the 


Digitized  by  Google 


Sup.  Ct]     DNITKD  STATES  LTFK  INB.  00.  V.  OSWEGO  CANAX.  CO. 


665 


mean  tfme  tbe  defendant  had  made  use  of  the  snrplus  water,  giving  leases  to 
Tarioos  parties,  and  resumed  the  full  control  of  the  canal  when  It  was  aban- 
doned the  state.  On  the  25th  Febrnnry.  1823,  the  surreyor  general  of  the 
state  gave  a  certificate  of  sale  to  Theophilus  S.  Morgan  c£  lot  19*  in  the  vlUage 
of  £aat  Oswego,  block  99.  The  lot  of  plaintiff  is  part  of  lot  19.  On  the  22d 
Beoember,  1828,  letters  patent  were  issued  to  Morgan  of  lot  19.  which  were 
recorded  March  26, 1884.  Lucius  B.  Crocker  became  the  owner  prior  to  May 
1, 18^,  and  he.  at  that  date,  conveyed  to  Jesse  Bennett,  and  Bennett,  on  tbe 
4tfa  December,  1852,  conveyed  to  Hiram  Allen.  Eachottheirdeedscontained 
the  danse  "subject  to  tbe  rights  of  the  Oswego  Canal  Company,  and  the  rights 
of  tbe  state.**  In  1854  Allen  erected  the  building  in  question.  Tbe  canal 
runs  In  a  northerly  direction  through  and  across  the  lot  and  under  the  build- 
ing, and  extends  nearly  tbe  entire  width  of  the  lot,  the  east  foundation  wall 
of  tbe  building  being  on  the  east  line  of  tbe  canal,  and  the  west  foundation 
wall  of  the  building  being  at  the  south  end,  substantially  identical  with  the 
west  wall  of  the  canal,  and  at  the  northerly  end  some  feet  west  of  tbe  west 
wall  of  the  canaL  Tbe  building  is  supported  partly  by  the  side  foundation 
walls,  and  partly  a  stone  wall  placed  nearly  In  the  center  of  said  canal,  and 
partly  by  two  rows  of  iron  postti,  four  on  each  side,  resting  on  stone  piers  In 
the  canal  between  the  side  and  central  walls.  Soon  after  it  was  built  portions 
of  tbe  central  wall  were  cut  out,  and  four  piers  formed  for  the  support  of  the 
center  of  tbe  building. 

In  1871  William  W.  Pulver,  through  whom  plalntilt  derives  his  title,  made 
an  agreement  with  the  defendant  in  'regard  to  the  matters  here  In  controversy. 
This  agreement  was  under  seal,  and  was  duly  acknowledged  and  recorded, 
and  both  parties  now  claim  advantages  under  it.  Prior  to  the  execution  of 
this  wreement,  Fulw  had  become  the  owner  of  the  title  of  Allen.  On  the 
28tb  Febmary,  1871,  the  canal  board,  by  resolution  passed  pursnant  to  chap* 
tar  267  of  the  Xaws  erf  1857,  determined  and,  declared  the  canal  lands  in  qoes- 
tion  abandoned,  and  afterwards,  in  the  same  year,  and  before  the  agreement 
aboTe  referred  to,  all  the  Interest  of  the  state  in  plaintiff's  lot  was  quitclaimed 
to  Fnlver's  grantOT,8o  Car  as  it  could  be  done  consistent  with  the  act  of  1867, 
which  prorldeil  that,  when  any  of  sucb  abandoned  canal  lands  were  ttien  used 
far  a  hydraulic  canal,  tbe  con  reyance  should  not  prevent  the  future  use  of  the 
land  m  tbe  same  purpose,  but  should  expressly  reserve  the  right  to  conUnne 
aaeh  hydraulic  canal.  This  agreement  bears  date  July  81, 1871,  and,  aftwde- 
Bcrlblng  the  defendant  as  party  of  the  first  part,  and  Fulver  as  party  of  the 
■econd  part,  proceeded  as  ftrflows:  "Whereas  tbe  paru  of  the  first  part  have 
and  own  a  hydraulic  canal  on  the  easterly  side  of  the  Oswego  river  which 
CFOBses  lot  number  nineteen.  In  Uock  ninety-nine*  in  the  Fourth  ward  of  said 
€Xtj,  and  whereas  the  party  of  the  second  part  It  the  owner  of  a  building  known 
as  •  Hungerford  Block.'  which  Is  erected  over  the  said  canal  where  It  crosses 
said  lot,  which  building  is  supported  by  stone  walls  on  the  easterly  and  west- 
erly sides  of  said  canal,  and  by  stone  piers  or  central  walls  and  Iron  columns 
plMad  in  said  canal,  and  whereas  the  parties  hereto  desire  that  their  respeofr- 
ire  rights  be  clearly  and  specifically  defined,  to  the  end  that  all  coutentlon 
and  eontroTcrsy  may  be  avoided:  Therefore  it  Is  hereby  mutually  agreed  by 
and  between  the  parties  hereto,  their  soocessors,  heirs,  and  assigns,  that  the 
■aid  parfy  of  the  second  part  is  or  eliUms  to  be  the  ownw  of  the  fee^simple  of 
that  portion  of  said  lot  crossed  by  said  building,  and  that  the  party  of  the  first 
part  has  a  right  of  easement  across  said  lot  for  the  purposes  and  uses  specified 
in  its  charter,  and  to  have  and  maintain  Its  canal  me  from  obstruction,  and 
has  the  right  to  enter  into  and  upon  the  same  for  the  purpose  of  improving  or 
repairing  stid  canal  so  as  to  render  It  most  avallaUe  for  hydraulic  purposes 
during  its  legal  existence,  and  that  tbe  party  of  the  second  part  has  the  right 
1»  keep  and  miUntain  the  building  nformaid  over  the  said  canal,  and  to  ei-ect 
another  buUding  In  its  stead  In  case  of  tbe  deatructioa  or  removal  of  the  one 
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now  standing,  and  the  said  company  consents,  so  far  as  its  own  rights  are  con- 
cerned, that  the  said  Iron  columns  and  any  others  that  may  be  substituted  b 
replace  the  plen  and  central  walls  aforesaid  may  remain  as  supports  to  said 
building  so  long  as  it  stands,  and  that  the  said  piers  and  central  walls  maj re- 
main until  they  are  replaced  by  iron  columns,  not  to  exceed  one  jtmr  from  the 
second  day  uf  October,  one  thousand  eight  hundred  and  seventy-tme;  and  that, 
whenever  another  bailding  is  erected  Si  its  place  and  stead,  it  shall  be  8ap> 
ported  by  a  stone  wall  on  the  easterly  and  westerly  sides  of  said  caiuJ,  and  the 
present  iron  columns,  and  the  Iron  columns  replacing  the  central  stone  wall 
in  said  canal  shall  be  removed,  and  the  building  shall  be  supported  hy  iroo  or 
other  trusses  extending  from  the  said  walls  over  the  canal  so  as  to  aiutab 
and  support  said  building,  and  that  the  said  iron  truases  shaU  be  so  erected, 
placed,  and  situated  as  to  cause  no  material  obstructions  to  the  flow  orpassagt 
of  water  through  said  canal.   And  the  party  of  the  second  part,  for  faimsdf, 
his  heirs,  and  assigns,  covenants  and  i^reea  that  they  will  remove  all  rabbisb, 
debris,  and  obstructions  from  said  canal,  caused  by  the  falling  or  burning  of 
said  building  over  said  caual,  or  by  any  materials  falling  or  thrown  from  said 
building,  without  any  unnecessary  delay;  to  pay  to  said  part/of  the  fiiat 
part  the  expenses  of  such  removal  if  done  by  said  company;  and  tbatth^ 
will  suffer  no  unnecessary  obstructions  to  be  occasioned  by  said  building,  ex- 
cept said  columns,  central  walls,  and  plei-s  to  remain  in  said  canal  as  afora> 
said."   After  the  execution  of  the  agreement  the  matter,  as  between  tbe  par^ 
ties,  seems  to  have  rested  until  l&iS,   The  plaintiff  became  owner  AaguatSl, 
1878.  and  its  title  from  Pulver  through  intermediate  deeds  la  in  terms  made 
subject  to  the  rights  of  the  Oswego  Canal  Company.   On  the  2Iat  December, 
1888,  the  plaintiff  served  on  the  defendant  a  written  notice  .stating  that  the 
building  was  in  a  <^ngerous  condition,  "owing  to  the  weakening  and  partial 
removal  of  the  sapports  of  said  building,  due  to  the  action  of  the  water  <^ 
yourcanal,"  and  that  it  desired  "to  make  the  necessary  repairs  to  the  supports 
of  said  buildings;**  and  requesting  that  the  water  be  emptied  from  the  canal 
so  that  such  repadra  might  be  made,  notifying  the  company  that  If  it  was  not 
done  the  pl^ntiff  would  hold  it  responslUe  for  all  damages  caused  to  tbe 
plaintiff  ^her  by  reason  of  Its  inability  to  rent  the  premiaes  on  account  of 
tlie^  unsafe  condition,  or  by  reason  of  tbe  falling  of  the  building.    To  tliis  re- 
quert  tbe  defendant  did  not  yield,  but  in  its  reply,  on  December  21. 1SSS» 
daimed  that  tbe  pkdntiff'a  building  was  wrongfully  located  over  tlie  defend- 
ant's canal,  and  that  in  case  it  fell  into  the  canal  the  plaintiff  wonU  be  hdd 
responsible  for  all  damages.   Thereupon  this  action  was  oommenoed  on  Jv3j 
27, 1889.   It  was  held  in  the  court  below  that  the  plaintiff  was  entitled  to 
maintain  its  bulldliu,  "and  to  support  tbe  same  by  the  present  aide  founda- 
tion walls  and  centru  supports,  or  to  substitute  for  the  latter  a  sin^e  row  of 
Iron  columns  in  the  center  of  the  said  canal;"  that  it  has  tbe  right  "to  repair 
the  same,  or  to  substitute  for  said  central  supports  a  row  of  iron  oidumns  in 
the  center  of  the  aaid  canal,  and.  for  the  purpose  of  doing  aueh  work,  tbe 
plaintiff  has  the  right  and  is  entitled  to  have  the  dow  of  water  in  the  said  ca- 
nal across  from  the  said  plaintifTs  premlaea  under  aaid  building  stopped  hf 
the  said  defendant,  and  the  water  removed  from  the  said  canal  tor  the  period 
of  fifteen  days,  which  time  should  commence  upon  ten  days'  previous  notice 
in  writing  from  the  plaintiff  to  the  defendant;**  that  the  defendant,  byieason 
of  its  refusal  to  remove  the  water,  was  liable  to  the  plaintiff  for  tbt  damages 
sustained  by  it  for  loss  of  rents  from  December  21, 1888,  to  the  dAte  of  tbe 
report,  (December  28.  1889,)  being  the  snm  of  SLSSO. 

The  &rst  question  to  be  determined  arises  over  the  claim  of  defendant  that 
Its  lessees  of  water  are  necessary  parties  to  the  action.  They  are  afiected 
tbe  stoppage  of  the  water,  and  therefore  it  Is  urged  tbey  should  be  heard  be- 
fore the  right  of  plaintiff  to  have  the  water  turned  off  Is  determined.  There 
are  a  laige  number  of  leases,  and  they  give  the  right  and  privUoge  of  takisg 
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and  drawing  from  Uw  esnti «  otrtatn  daftned  quaatttj  ol  watw,  to  a  long 
lam  ot  jwiTS,  at  a  Axed  yearly  leAAi  the  water  to  be  drawn  in  flumeB  or  spoats 
plaoad  Mid  oonstm^ed  by  the  loaecei  in  the  manner  directed  hj  the  company. 
U  in  alio  |«0Tfded  that  the  oompaoy  "sball  havo  the  r^ht  at  all  times,  and 
from  time  to  Uute.  to  stop  the  water  abo?e  danlaedt  or  draw  oSl  tbe  water 
l»m  Bild  eanal.  tot  a  eniBclent  loictb  of  time  to  make  any  naceeury  r^aita 
or  altenUiona  in  the  canal. "  We  are  of  the  opinion  that  the  leasees  weto  not 
aeoessary  pwtios.  Tbe  defendant  in  a  eniain  sense  represenfeB  tfann,  and  It 
has  the  title  and  oontnd  of  tbe  oan^  as  a  whol^  and  any  oootrover^y  as  to 
■udi  oontrol  is  pn^wiy  with  the  defendant  alone. 

la  the  pliUntllC  entiUed  to  have  tbe  water  tamed  ont  of  the  eanal  to  enable 
K  to  make  tbe  repairs  it  claims  tbe  ligbt  to  make?  In  wder  to  determine 
Uds  qaertton  the  agreement  of  1871  fa  to  be  oarefnlly  considered.  Pulver 
tben  was  the  owner  of  tbe  ftoe*  bat  subject  to  the  rights  <d  the  defendant. 
Tbe  dalm  had  apparently  been  made  by  the  defandant  or  its  lessees  that  the 
buildiDg  or  its  suppOTta  waa  impropwly  ofaetrucUng  the  flow  of  tbe  water. 
In  Tiew  of  Uda  tbe  agreement  was  made.  It  proTlded*  ammig  other  tbinga. 
that  tiie  oanal  company  bad  the  right  "to  hare  and  maintain  its  canal  free 
from  obatnictlon."  It  also  provided  that  FuWer  had  the  right  to  keep  and 
Maintain  bis  building  orer  ttie  canal,  and  to  erect  another  in  its  stead  in  caae 
of  tbe  deatrnctlott  or  removal  of  the  one  then  standing;  and  that  the  iron 
•oiamns  which  wen  then  there  npon  tither  Mde  of  the  eentnd  plera  at  walls, 
and  any  others  that  might  be  substituted  to  replace  such  central  plera  and  waUa, 
might  remain  as  long  as  that  building  then  there  shonld  stand;  and  that  such 
IMS  and  central  walls  might  remain  nnUl  replaoed  hj  Iron  etriumns*  not  to 
eneed  one  year  from  October  2, 1871.  Whenever  another  building  should  be 
erected  It  shonld  be  supported  by  a  atone  wall  on  tbe  easterly  and  westerly 
aides  of  tbe  cnnal,  with  iron  or  other  truases  extending  from  such  walls  over 
Mm  canal,  tbe  trusses  tobe  ao  aituated  aa  to  canaa  no  material  obstruction  to 
tbe  flow  of  watmr,  and  Fnlver  agreed  for  himself  and  assigns,  "that  tb^ 
-will  sofFer  no  unnecessary  obetrnction  to  be  oocaaloned  by  said  building,  ex- 
cept said  oolomns,  central  walls,  and  piers  to  remain  in  aald  canal  aa  afore- 
said. "  In  other  words,  the  company  should  tiave  the  canal  free  from  obstruc- 
tion, but  tbe  atone  piers  or  central  walla  might  remain  for  a  year;  ilien  iron 
oolumns  should  be  substituted;  and  these  columns,  together  with  the  Iron 
columns  already  there,  might  remain  as  long  aa  that  building  stood;  but  when 
anoUur  bulldli^  was  erected  all  tbe  iron  ctdumns  should  come  ont,  and  the 
building  be  aupported  by  aide  walU  and  trusaee  extending  from  one  to  the 
other,  tbuB  leaving  the  entire  passage-way  substantially  unobrtructed.  Teiy 
evidently  the  central  piers  or  walls  were  deemed  to  be  an  obetruction,  and  it 
became  the  duty  of  I^ilver,  In  order  to  carry  ont  the  meaning  and  object  of 
tbe  agreement,  to  remove  them  within  tbe  year,  having  the  right  to  substitute 
therefor  iron  columns.  Tbe  obstruction  would  be  materially  reduced,  and 
when  a  new  building  was  t-rected  the  obatrnotion  abould  be  entirely  removed 
in  the  use  of  aide  walla  with  trosaea.  The  central  walla  and  piers  were  not 
ranoved  within  tbe  year.  They  have  been  allowed  to  remain,  in  violation  of 
the  agreement,  until  by  the  action  of  the  water  th^  have  become  insecure. 
This  was  a  result  that  might  have  been  reasonably  expected.  It  also  appears 
thai  in  Uie  aommer  of  18^  the  atate  of  New  York  repaired  and  reconatructed 
the  bulkhead  gates  leading  the  w^«r  into  defendant's  canal,  and.  in  order 
to  do  ao,  cnt  the  water  off  entirely  from  defendant's  canal,  so  that  it  was 
empty  and  dry  for  some  four  weeks  in  the  summer,  during  which  ttie  plaintiff 
migbt  have  repaired  tbe  foundations  of  its  block.  Xo  steps,  however,  were 
taken  In  that  direction.  Does  the  delay  of  the  plaintiff  and  its  predecessors, 
from  1871,  or  the  failure  of  plaintiff  to  embrace  tbe  opportunity  furnished  In 
the  summer  of  1888,  affect  the  right  of  plaintiff,  if  ever  it  had  the  right,  to 
demand  of  defmdant  the  removm  of  the  water  from  the  canal  for  a  sufficient 
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length  of  Ume  to  enable  the  {^ntifl  to  make  the  ^<mer  change  In  the  eentral 
BapportsT  In  the  agreement  mMdiing  Is  siU^  aboat  the  manner  In  whfefa  the 
wortE  shall  be  done.  There  la  no  agreement  hy  the  defendant  to  torn  olt  the 
water.  It  le  a  matter  to  be  determined  npon  eqaitable  prinetpleB.  The  plain- 
tiff has  not  a  legal  right  to  have  it  done.  If  there  was  no  other  way  to  ae- 
eompllah  the  resolt,  it  would  be  Inferred  that  this  was  in  oontemplattom  when 
the  result  waa  required.  The  del^  might  induoe  iAie  oonrt  to'  impose  eondi- 
ttonS)  and.  in  a  proper  case,  might  require  thepqrment  of  damagea  to  parties 
that  might  be  Injond  bj  the  temporary  Ion  water.  In  the  preecnt  case 
there  is  OTtdence  showing  it  to  be  possible,  by  means  of  ooflter  dams,  to  per* 
form  the  necessary  repairs.  Still  the  referee  has  f oand  that  the  TMnoval  of 
the  water  from  the  canal  is  necessary,  and  that  15  days  la  a  reasonable  Umein 
which  to  do  such  work.  We  are  not  disposed  to  Interfere  with  this  finding. 
It  is  quite  clear  that  better  work  can  be  done  In  thla  way.  and  that  la  the  t)et- 
ter  for  all  parties.  Nor  should  the  debtor  the  feilnre  at  platntlfl  to  do  the 
work  when  the  canal  was  emptgr  in  the  sommer  of  1888preclade  the  plaintiff 
from  having  the  benefit  of  this  aseistance  on  the  part  of  dtfendanc.  Ttie 
delay  was,  to  a  certain  extent,  acquiesced  In  by  defendant.  We  thereforecon- 
clude  that,  as  matter  of  equitable  relief,  the  plaintiff  was  entitled  to  have  the 
water  temporari^  ranoved  for  the  purpoeea  authorized  In  the  agreemwt  cf 
1871. 

Does  it  follow  that  plaintiff  is  also  entltied  to  recover  the  damages  awarded 
tot  the  Ices  of  rents  ?  Ooncededly  the  plainHtf  Is  bound  by  the  Pnlver  agree* 
ment.  If  Pulvw  had  performed  that  agreement,  and  rwaoved  the  central 
wall  and  piers  within  the  time  specified,  and  substituted  inm  columns,  there 
would  have  been  no  toss  of  rents  for  the  cause  here  c(Hnplained  of.  ^id  the 
plaintiff  examined  the  wall  in  the  summer  of  1888,  and  ascertained  ita  condi- 
tion, as  It  perhaps  ahonid  be  presumed  to  have  done,  and  repaired  it  while  the 
water  was  out,  sa  the  referee  finds  It  might  have  done,  there  would  have  been 
no  loss  of  rents.  The  plaintiff  now  seeks  to  charge  the  defendant  with  this  losa, 
because  it  did  not  accede  to  its  demand  in  December  f<^wing.  while,  in  tact. 
If  it  bad  performed  its  own  duty  there  would  have  been  no  oonsion  fer  the 
demand.  If  plaintiff's  loss  is  attributable  to  ita  own  neglect  it  ^oold  not 
recover  it  of  defendant.  In  its  notice  the  plaintiff  did  not  refer  to  the  Pulver 
agreement,  or  offer  to  perform  Its  obligations.  It  claimed  the  right  generally, 
to  repair  the  supports  of  its  buildiug,  thereby  Inferentially  clsimlng  the  right 
to  continue  Its  central  walls;  and  tlie  same  claim  is  made  in  the  complaint, 
and  appears  In  the  judgment.  If,  In  lis  notice,  it  claimed  more  than  it  had 
a  right  to,  the  defendant  was  not  Iwnnd  to  accede  to  it.  On  the  part  of  the 
defendant,  it  may  be  said,  with  some  considerable  force,  that  the  plaintiff,  by 
reason  of  Its  delay  and  neglect,  should  compensate  the  defendant  for  tatj  kss 
that  may  be  sustained  by  turning  off  the  water.  Having  in  view  the  situa- 
tion of  both  parties,  the  more  equitable  courae  is  to  allow  damHgea.to  nether 
party.  It  follows  that  the  judgment  herein  should  be  modified  by  providing 
that  the  plaintiff  is  not  entitled  to  maintiUn  the  present  central  wall  or  pins, 
but  is  bound  to  substitute  therefor  a  row  of  Iron  columns;  and  that.  In  ease 
another  building  is  erected,  it  shall  be  supported  in  the  manner  ipcjcifiedin 
the  Fulver  agreement.  The  judgment  should  also  be  modified  liyatrikini; 
therefrom  the  award  of  damages.  As  modified,  the  Judgment  ahoold  be  af> 
firmed  without  costs. 

Judgment  modified  as  stated  in  the  opinion,  and.  aa  modified,  affirmed  with- 
out ooeta  to  either  party;  judgment  to  be  settled  npon  five  d^r«*  aotiee  boflon 
IIXBWIH.  J.  AU  concur. 
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JXATtttSAL  RVBtOX  BXTXB  BAITK  tl.  BkTVOUM. 

{8upnm$  Court,  Otiural  Term,  IMrd  DepammmU  July  7,  IMQl) 

L  HoTM— Dncuro  jjtv  Nonas— Waxthk. 

A  mort^:agtt  wu  given  to  seciire  the  pajmeat  of  all  notee  of  »  flm  Indonod  Ifj 
the  mortgagor,  which  a  bank  then  held  or  might  hold  tbezeafter.  At  the  matoiiw 
Of  the  last  of  a  Mries  of  reoewals  th«  bank  received  from  the  firm  by  mall  their 
note  Indorsed  ttf  the  mortgagor,  with  a  letter  stating  that  it  was  to  take  up  the 
one  due  that  d».  This  waa  held  for  the  approral  of  tiie  directors,  wliich  was  re- 
fused. No  notloe  of  non-payment  was  glTon.  It  had  been  the  onstom  of  the  bank 
to  aoo^t  renewal  notes  which  inndd  be  sopUaa  by  the  cashier  on  tbadi^  of  their 
reoelpt  in  payment  <tf  the  matorliw  one.  MOd,  the  indorsement  of  the  new  note 
}osUfled  the  bank  In  beUerlng  that  the  mortgagor  knew  that  the  (me  last  dls- 
eoDBted  wonld  not  be  paid  at  maturity,  and  was  a  waiver  of  notUw  of  noB'payawiit. 

%.  XonraAoa— Bt  Imxwsn  ov  Non— DnuBD  axd  Konon. 

Under  a  mortgage  to  secure  the  paymentof  all  notaa,  drafts,  or  enngements  of  • 
Arm,  indorsed  ^ue  mortgagor  Mid  held  orXo  be  held  by  a  bank,  It  u  not  neoea- 
sary,  in  order  to  pressrve  the  ilen,  thatnottoeoftlMnca-paynientotawrteMomd 
be  given  so  aa  to  oharga  him  as  an  IndMsar. 

t.  Bns  Judicata. 

A  complaint  for  foreclosure  asked  a  Judgment  fOr  any  defldency  against  an  In- 
dorser  of  the  note  secured  by  the  mortgage,  who  answered,  denylngllaollty.  At  the 
trial  the  plaintiff  waived  all  claim  foraper8onaljndgmentajninsther,andtheoonrt 
stated  In  its  findings  that  her  liability  was  not  tried,  and  dumlssed  the  complaint 
as  to  her  for  any  defldent^.  Held,  no  bar  toan  action  on  another  mortgago  given 
by  her  to  secure  the  same  note. 

Appeal  from  circuit  coart*  Colnmbia  county. 
Argued  before  Leabned*  P.  J.,  and  Lamdon  and  Matham,  JJ. 
flaul  <£  JBuOityn,  {Smith  A  waiington,  of  conoBel,)  for  appellant.  O, 
P.  ift  F.  J,  CoUier,  {John  Cadman,  of  coonael,)  for  respondmt. 

Lbarkkd.  p.  J.  This  is  an  action  to  foreclose  a  mortgage  given  by  Lucy 
A.  Beynolds,  in  1883,  to  the  plaiutifF.  It  was  given  as  security  "for  any  and 
all  indorsements  now  made  by  the  said  Lucy  A.  Reynolds*  or  that  she  may 
hereafter  make,  of  note-  or  notes,  or  other  paper  of  *  *  *  B.  Reynolds' 
Son,  •  *  •  and  which  shall  be  owned  or  held  by  said  National  Hudson 
River  Bank;"  and  "to  be  a  Hen  and  security  to  said  amount  for  the  payment 
of  any  and  all  notes,  drafts,  or  engagements,  indorsed  by  said  Lucy  A.  Reynolds, 
now  held  by  said  hank,  or  which  may  herearter  be  held  and  owned  by  said 
bank."  R.  Reynolds'  Son  made  a  note  for  $5,000,  to  the  order  of  Lucy  A. 
Reynolds,  dated  November  25,  1887,  payable  in  three  months,  at  the  National 
Hudson  River  Bank.  This  note  bad  the  following  indorsement:  **I  hereby 
pledge  my  separate  estate,  both  real  and  personal,  for  the  payment  of  this  note. 
LucT  A.  RfTYNOLDS. "  This  V88  the  last  in  a  series  of  renewals  of  a  note 
for  the  same  amount  held  by  plaintiff  at  the  time  of  the  execution  of  the  mort- 
gage, similar  in  form  and  indorsement  to  that  above  described.  The  note  of 
November  25, 1887,  was  discounted  before  it  was  payable  by  plaintiff,  and 
was  held  by  plaintiff  at  maturify.  On  the  morning  of  February  18, 1888, 
the  date  on  which  said  note  became  payable,  there  was  sent  to  plaintilt  a  simi- 
lar note  of  that  date,  of  the  same  amount,  with  like  signature  and  indorse- 
ment There  was  also  sent  with  the  same  about  $48  In  money,  and  a  letter 
from  B.  Beynolda*  Son,  in  substance  stating  that  th»  note  and  chet^s  were 
to  take  up  the  old  note  due  that  d«y.  The  cashier  of  the  plaintiff  held  said 
note  subject  to  the  action  of  the  board  of  dlrec^cne  at  tour  n«t  meeting, 
which  would  regularly  hare  been  In  a  week.  The  next  merting  at  which 
there  was  a  qnomm  was  April  7tb;  and  at  that  meeting  the  board  decided 
not  to  acc^t  the  renewal  note.  Ko  notice  of  non-payment  of  the  note  which 
came  due  Petffoaiy  28th  was  given  to  Lucy  A.  Reynolds.  It  had  been  the 
custom  between  the  plaintiff  and  B.  BqrnoidB'  Son  for  plalnUff  to  aco^t  re- 
newal notes  which  would  be  discounted  1^  the  cashier  on  the  day  of  their 
receipt,  and  the  amount  credited  to  B.  B^ynolds'  Sm.  The  maturing  note 
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would  be  paid  by  a  check  of  B.  Reynolds'  Son,  and  the  note  thus  paid  would 
be  stamped  "Paid"  by  the  bank,  and  given  up. 

The  principal  qaestion  is  whether  under  tbe  circumstanees  there  was  s 
waiver  by  Lucy  A.  Reynolds  of  notice  of  non-payment,  and  whether  aba  be- 
came liable  on  the  note  due  February  28tb.  The  note  being  payable  at  pUin- 
tiU's  counter*  and  being  held  by  plaintiff  at  maturity*  was  duly  presented 
for  payment:  but  it  was  not  paid,  and  notice  of  non-payment  was  not  givca 
to  the  indorser.  There  is  no  doubt  that  an  indorser  may  waive  audi  notice, 
and  may  do  this  withoat  consideration.  It  Is  evident  that  the  defendant  in* 
dorsed  the  note  of  February  2Bth  for  the  purpose  of  renewing  tbe  note  due 
that  day.  She  therefore  must  have  known  that  tbe  maker  woukl  not  pay  tbe 
old  note  at  its  maturity ;  for  she  provided  him  with  the  means  of  renewing  it; 
and,  if  paid,  It  would  (MEcourse  not  need  to  be  renewed.  As  In  the  caseof  fiM- 
don  V.  Rm  toii,  43  N.  Y.  98,  where  tbe  plaintiff  told  the  indorser  that  tbe 
maker  wanted  tbe  note  to  remain  another  year,  and  the  indorser  said  be  wjti 
willing,  so  here,  tbe  Indorser's  wiUingness  that  the  debt  should  be  extendeil, 
or  renewed,  removed  tbe  necessity  of  notifying  the  indorser  of  noo-paymsnt. 
Tbe  object  of  such  notice  Is  that  tbe  indorser  may  protect  himself  fromloM; 
but  when  he  consentB  to  a  renewal  he  evidently  luiows  that  tbe  maker  will 
not  pay,  and  can  protect  himself  if  he  so  desires.  It  is  said  by  the  defend- 
ant that  the  bank  refused  to  accept  the  proposed  renewal,  and  did  not  notify 
her  of  the  refusal.  It  is  not  tbe  actual  extension  or  renewal  which  is  relied 
on  as  a  waiver;  but  the  indorser's  Icnowledge  that  the  note  would  not  be  paid, 
and  tbe  oommnnlcation  of  snob  knowledge  to  the  bank.  In  the  ease  hut 
mentioned  it  did  not  appear  that  there  was  a  valid  agreement  on  any  omisid- 
eration  between  tbe  maker  and  the  bolder  that  tbe  note  should  be  extmded; 
and  the  case  states  that  it  did  not  appear  whether  any  time  had  been  gives 
the  maker.  The  waiver,  therefore,  did  not  rest  on  a  valid  extension,  but  on 
tbe  act  of  the  indorser,  implying  knowledge  that  the  note  was  not  to  bep^ 
at  matnrity.  We  mast  take  the  act  of  defendant  in  regard  to  the  nti»  is 
question  in  connection  with  similar  acts  in  regard  to  former  renewals  of  the 
same  liability,  and  in  connection  with  themoi^age  now  in  suit;  and,  as  said 
In  Cody  v.  Bradahaw,  116  N.  Y.  188,  22  N.  E.  Rep,  871,  "it  [the  waifer] 
may  result  from  Implication  and  usage,  or  from  any  underatanmng^  betweea 
tbe  parties  which  is  of  a  character  to  satisfy  the  mind  thi^  a  waiver  is  is- 
tended.**  That  case  was  one  where  the  indorser,  when  an  extension  was  pro- 
posed, said  be  would  let  his  name  remain  on  tbe  note.  See,  also,  Learg  r. 
Miller^  61  N.  Y.  490.  It  may  not  be  safe  to  assert  that  Lucy  A.  Reynolds  had 
any  distinct  intention  of  expressing  a  waiver  of  the  right  to  have  notice  at 
non-payment;  but  it  may  well  be  said  thatthehank  could  understand  from  bv 
act  that  she  knew  that  the  note  was  not  to  be  paid,  and  tberefbre  that  tbe 
bank  need  not  to  give  her  notice  of  what  she  knew. 

But  there  is  a  further  view.  There  are  several  clauses  in  the  mortgage 
stating  its  object.  One  is  as  follows:  "This  mortgage  is  given  and  is  to  re- 
main a  good  and  continuing  security  to  tbe  said  National  Hudson  River  Bank, 
to  the  amount  of  95,000.  and  tu  be  a  lien  and  security  to  said  amount  for  ti» 
payment  of  any  and  all  notes,  drafts,  or  engagements  indorsed  by  aaid  Ln<7 
A.  Reynolds,  now  held  by  the  said  bank,  or  which  may  hereafter  be  hdd  or 
owned  by  said  bank."  Here  is  a  clause  making  this  mortgage  security  for 
the  payment  of  any  notes  indorsed  by  defendant  The  mortgage  ia  not'sim- 
ply  to  secure  faer  liability  aa  indorser,  but  it  ia  to  secure  tbe  payment  itf  aqf 
notes  Indorsed  by  her;  and  the  language  includes  not  only  nota  and  drafts, 
but  "engagements. **  Kow,  the  word  "engagements"  Is  not  descriptive  of 
commercial  paper,  to  which  alone  the  peculiar  llaUllty  of  Indorsera  apjdies. 
It  Is  a  word  which  might  describe  any  contnuA.  And  if  a  contract,  other  tbas 
negotiable  paper,  were  held  by  the  bank,  and  Lncy  A.  Reynolds  had  "in- 
dorsed"  it,  the  parties  to  this  mortg!i<;u  could  not  have  expected  that  anch  a 
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eontrast  would  be  orotested.  Wa  must  therefore  tt^  the  words  "Indorsed 
by  tha  sold  Lnc7  a  S^nolds,"  ss  merely  descrlpUre  of  tiie  ''notes,  drafts,  or 
enffagements, "  the  payment  of  which  was  secured  1^  the  mortgage;  and  not 
as  limiUng  the  Uen  ot  the  mortgage  to  that  eraamendal  paper  on  which  ahe 
should  be  legally  charged  its  indorser.  There  Is  another  ctense  which  speaks 
of  security  tot  indoisements;  but  that  does  not  limit  the  elanse  above  cited. 
If  the  mortgage  had  expressed  that  it  was  to  secure  the  payment  of  the 
•5,000  note  made  by  R.  Reynolds'  Son.  and  then  held  by  the  bank,  it  wouM 
not  have  been  necessary,  under  the  mor^p^[e«  to  gin  nottee  of  the  non-paj* 
ment,  even  If  Lney  A.  Bcynolds  had  been  an  indorser  thereon.  So  now, 
the  bank  has  a  note  Indorsed  by  Lucy  A.  B^nM^ds.  This  morl|gi^  It  se- 
eari^  for  the  payment  of  that  note.  Its  indorsement  simply  identifles  It  as 
one  in  the  notes  which  the  mortgage  secures. 

The  defendant  raises  a  point  that  there  had  been  a  former  adjudication  In 
favor  of  Lucy  A.  BeynoMs,  which  was  a  bar  to  tills  action.  That  was  a  fore- 
closure action  to  which  she  was  a  party.  The  mortgan,  like  this,  was  to  se- 
cure notes  of  B.  Bi^nolds'^Son.  Then  was  a  demana  for  Jn^ment  of  de- 
floien(7  i^nst  several  defendants,  including  her.  She  answered,  and  denied 
that  she  was  liable.  On  the  trial  the  plaintiff  walTSd  all  elatm  for  defioleacy 
against  any  party,  exoept  Gordon  B.B^noIds;  Mklonsaehwalwthalsaraed 
Judge  who  triad  the  ease  stated  in  hie  Bndings  that  the  liability,  or  nofr.ll»> 
blUly,  of  the  other  defendants  was  not  tried  befiDre  hfm,  and  dinaiaaed  the 
ocunplaint  as  to  them  for  any  dadden^,  and  Loey  A.  Beyndds  raoorered 
eosts.  The  deftndant  nrgea  that  the  plaintiff  is  that  aoUon  shoald  haT* 
amended  his  eomplaint;  ttiat  as  bedld  not  amend  be  ml^t  have  there  brled 
the  qvesthm  ot  tee  llahlllty  of  Lu^  A.  Heyn<dds,  and  Is  thoefbre  bound  by 
tiie  decision,  and  cannot  now  assert  her  liablU^.  In  the  view  last  taken  of 
thia  ease,  that  Judgment  Is  ImmateriaL  Kor  do  we  think  that  prior  deelaion 
la  an  adjodleatlon  on  the  personal  liabBl^  of  Ijaaj  A.  BeynoMs.  The  widver 
of  the  lOaintlff,  set  forth  In  the  Judge's  decision,  was  eqaivalent  in  effect  to 
the  amendment  of  the  complaint.  The  defendant's  counsel  quotes  a  sentence 
from  ^rajf  v.  Hegtmant  w  V.  Y.  AS;  but  the  ftdlowing  sentence  explains 
the  rule:  "Whatever  la  necessarily  implied  in  the  former  dedahm  la  for  the 
purpose  of  the  eatoppd  deemed  to  lusve  bera  actually  dedded.**  Ndtber 
Lncy  A.  Reynolds'  personal  UablU^.  nor  her  aoa-llirtililly,  was  neeessarily 
Implied  In  the  former  decision.  It  wsa  not  comprehended  or  in  vdved  therein. 
The  foreoloenre  could,  and  did,  proceed  without  any  decision  on  that  point. 
The  former  dedslon  is  no  bar  here.  Whether  or  not,  then,  the  court  below 
in  this  case  found  that  the  alleged  claim  fiff  deficiency  In  the  fomur  aotha 
was  based  on  the  note  in  question  is  of  no  eonscqnenoa. 

Judgment  affirmed,  with  costs. 

Lakdom,  J.,  ooBOors.  Uatham,  J.,  not  aattng. 


<A*prm<  Cowrt,  Oewerot  T#rm,  Second  DepttrtnteiU.  July  IS,  1890.) 

CnnnDvtmntT  NtGuantoB— Ix^mu  at  BATsnra  Fucs. 

plainUlTa  lateotat*,  while  diving  from  a  trapeceon  defendant's  b«aoh,  stniok  Ids 
heed  against  a  nek  under  the  watar,  and  was  UUed.  TbedeooaMd  had  bean  alt* 
ting  for  about  two  honia  In  full  view  of  the  bathing  plaoe,  while  the  water  waa 
filled  with  bathers,  many  of  whom  were  wadln?  in  the  water,  which  waa  not  more 
than  8^  feet  deep.  The  timpaie  waa  about  15  leet  high.  HeUlt  that  deceased  waa 
negUgaot,  and  the  oomplalat  waa  pn4>erly  diimiased.  Fdlowing  S  K.  Y.  Bupp.  290. 

Appeal  from  special  term. 

At  the  conclusion  of  the  testimony  the  court  below  dismissed  tlie  complaint, 
from  which  plaintiff  appeals.  For  former  r^jorts,  sea  8  IT.  Y.  Supp.  290,  and 
6  N.  T.  Supp.  166. 
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Argaed  before  Babnabd.  F.  J.*  and  Pratt*  J, 

Martin  J,  Kmgh,  for  appellant.   ffoodrftA,  Dtadu  A  Boodrteh,  Cor  r»- 

i^Kmdent. 

Pratt,  J.  This  general  term  bas  passed  upon  this  oase  at  two  piiw  lit* 
tings,  and  vbat  was  stated  in  tbe  opinions  tben  rendered  covers  all  Um 
questions  now  raised.  The  evidence  is  substantially  tbe  same  as  upon  tbe 
former  appeals,  and  tbe  judgment  must  be  affirmed  upon  tboae  opinions. 
Tbe  first  maj  be  found  in  46  Hun.  526*  and  tbe  last  was  rendeMd  at  Uw  De- 
cember general  term,  1888,  and  reported  In  8  K.  Y.  Sapp.  290. 

JodgmratalOrmed.  witii  costs. 

Schmidt  e.  Steenwat  &  H.  P.  B.  Oo. 
(Suprpme  Court,  Qmesral  Term,  Second  DepartmtrU.  July  18, 18M.) 

OmmtBUTOKT  NSGUOBNOB — QUBBTIOH  VOS  JOBT. 

Where,  In  an  aotioa  ior  personal  Injuries,  the  qoMtlon  of  plalntUPs  oontifliUMij 
negllgencD  i»  fairly  Babmltted  to  the  Jury,  th^  TordlM  mnn  oontroL 

Appeal  from  special  term,  Kings  county. 

Action  for  personal  injuries,  by  Otto  Scbmidt  against  tha  Staininu  A 
Hunter's  Point  BaUroad  Company,  Plaintiff  was  engaged  in  exoavaU^s  a 
■ewer  which  ran  along-side  of  defendant's  car-track.  A  sectioo  aewaik 
pipe  was  set  up  between  the  sewer  and  the  track,  for  tbe  purpoao  of  making 
a  guard  around  tbe  excavation.  One  of  defendant's  cars  came  by  tbia  pieoeof 
pipe,  and  knocked  it  into  tbe  sewer,  on  plaintiff,  causing  the  injuriea.  Ji^- 
meot  for  plaintiff.  Defendant  appeals.  For  fionnw  z^Mtk  aao  8  Y. 
Supp.  664,  and  9  I^.  Y.  Supp.  939. 

Argued  before  Barnard,  F.  J.,  and  Pratt  and  Dtkman.  JJ. 

Foster  A  Foster,  ( W.  J.  Fotter*  of  coansel,)  for  iq^eUant.  Jf.  L,  Totem, 
tar  tespondent* 

Dtshan.  J.  Upon  tbe  first  trial  of  this  action  tbe  complaint  of  the  plala- 
tiff  was  dismissed  at  tbe  circuit,  and  appeal  was  taken  to  this  court,  and  ve 
decided  that  tbe  case  was  a  proper  one  for  tbe  determination  of  a  jury.  Und« 
such  decision  a  new  trial  has  now  been  bad,  and  tbe  jury  bas  rendered  a  ver- 
dict for  the  plaintiff.  The  cause  was  tried  without  an  error,  and  tbe  charge 
of  the  trial  judge  laid  a  heavy  burden  upon  the  plaintiff;  but  It  ms  aueeess- 
fully  sustained,  aud  we  cannot  interfere.  The  judgment  and  wder  denying 
a  motion  for  a  new  trial  should  be  affirmed,  with  costs. 

Pratt,  J.  Most  of  tbe  questions  upon  which  this  appeal  depends  wen  so 
fully  considered  on  a  former  appeal  as  to  require  no  further  discussion.  It  is 
now  urged  tliat,  as  plaintiff  himself  adjusted  the  block  upon  whicAk  was  placed 
the  pipe  whose  fall  caused  the  injury,  be  must  be  regarded  as  guilty  of  con- 
tributury  negligence.  One  answer  to  this  suggestion  la  that  tbero  Is  oo  rea- 
son to  suppose  the  block  was  improperly  placed.  The  plaintiff  waa  at  the 
bottom  of  the  sewer,  necessarily  depending  upon  those  above  him  for  instruc- 
tions iiow  to  place  tbe  block;  and,  plainly  the  block  could  not  be  so  ^aced 
that  a  blow  from  the  moving  car  would  not  displace  the  pipe.  Moreover,  the 
question  of  contributory  negligence  was  fairly  submitted  to  the  jury.  Xbeii 
verdict  must  control.  The  foreman  does  not  testify  that  in  this  instenoe  be 
gave  orders  to  the  driver  to  start  his  car.  But,  If  be  did,  defendants  oannot 
avail  themselves  of  his  negligence  to  defeat  tbls  aetton.  Ks^isenos  oC  a  fel- 
low-servant is  not  defenia  axeept  for  ths  oommon  aaqplajrw*  4ikdnMrt  af- 
finned,  with  costs* 
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Van  Wokrt  t>.  Acklst. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department  April,  188(k) 

1.  Co8T»— Hehbdisb. 

Code  Civil  Froo.  R.  Y.  |  779,  prorldM  tbat  when  ooete  of  a  moUon,  dlreoted 
by  mn  order  to  be  paid,  ere  not  pud  within  the  Ume  fixed,  or,  U  no  time  to  flzad, 
within  10  days  after  the  Mrrtoe  of  the  order,  all  prooeedlnge  on  the  pwt  oCfbe 
party  required  to  pay  them,  except  to  vacate  the  order,  are  stayed,  without  further 
dii-ectlon  of  the  court,  until  payment.  The  leotlon  farther  provides  that,  when  the 
oi  der  directs  that  the  costs  of  the  motion  abide  the  event  of  the  action,  they  may 
be  taxed  as  a  part  of  the  costs  of  the  action,  or  set  oft  against  oosts  awarded  to  toe 
adverse  party,  as  the  case  may  reqnire.  On  motion  of  defendant,  an  order  waa 
made  graotl^  a  new  trial,  "with  $11)  costs,,  to  abide  the  evenly  **  and,  on  appeal,  the 
cnder  was  omrmed.  Held,  that  disfendaot  could  not  bare  an  Mder  ataying  pi»- 
oeedings  hy  plaintiff  beoanse  of  the  non-payment  of  suob  oosta. 

H  Bams. 

Keither  will  the  non>payment  of  the  costs  Indnded  In  the  Judgment  of  afflrm- 
■nca  of  tbe  order  granting  a  new  trial  Justify  auoh  aa  ordaratiyfitgitrooeadioga. 

Appeal  from  special  term,  Otsego  county. 

Action  by  Andi-ew  Van  Woert  against  WUlis  Aekl«iy.  In  the  Ots^  div 
enit  of  January,  1887,  tbe  plalntlfif  had  a  verdict  for  6155.  A  mutton  for  a 
new  trial  on  tbe  judge's  minutes  was  made  by  the  defendant,  and  granted 
hj  H.  BoAKniAH  Smith,  J.,  who  presided  at  the  trial;  and  he  baaed  Ua 
order  granting  such  trial  npon  an  error  committed  in  the  charge;  and  tbe 
order  allowed  *'9l0  casta  to  abide  the  event."  Tbe  plaintiff  tuuk  an  appeal 
from  that  order  to  tbe  general  term,  and,  after  a  consideration  of  the  appeal, 
the  general  term,  on  the  18th  of  November,  1888,  aflBrmed  the  order,  with 
cnsta,  and  the  defendant  entered  a  judgment  of  affirmance,  and  for  his  costs, 
$89.03.  December  21.  18S8.  On  the  14th  of  January,  1889.  at  a  circuit  and 
special  term  held  in  Otsego  county,  an  order  was  granted  containing  the  fo^ 
lowing  worda:  **That  plaintiff  b«,  and  be  is  hereby,  stayed  from  prosecut- 
ing or  moving  said  case,  or  taking  any  proceeding  therein  towards  enforcing 
tbe  trial  thereof,  until  tbe  costs  of  tbe  appeal  from  the  order  granting  the 
motion  for  a  new  trial  are  paid."  At  a  special  term  held  on  the  I4th  of  May 
that  order  was  resettled  and  amended  by  the  same  justice  who  granted  the 
same,  and  the  plainLifF  appeals  from  the  order  "staying  plaintiff  from  mov- 
ing this  cause  for  trial  until  tbe  costs  of  tbe  appeal  from  the  order  granting 
the  motion  for  a  new  trial  are  paid,  and  from  each  and  every  part  of  said  or- 
der. "  Code  Civil  Proc.  K.  Y.  §  779,  providea  that  where  costs,  directed  by  an 
order  to  be  paid,  are  not  paid  within  the  time  fixed,  or,  if  no  time  is  fixed, 
within  10  days  after  the  service  of  the  order,  all  proceedings  on  the  part  of 
the  party  required  to  pay  ttiem,  except  to  vacate  the  order,  are  stayed,  with- 
out further  direction  of  the  court,  until  payment  of  such  costs;  and  that, 
when  the  order  directs  that  the  costs  of  the  motion  abide  tbe  event  of  tbe  ao> 
tion,  they  may  be  taxed  as  a  part  of  tbe  action,  or  set  oft  against  costs  award- 
ed to  the  adverse  party,  as  the  case  may  require. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

W.  J.  PalmeTt  for  appellant.   O.  L.  Wilbur,  for  respondent. 

Hardin,  F.  J,  Inasmuch  as  the  $10  costs  of  motion  In  the  order  of  Janu- 
ary, 1BS7,  were  allowed  to  abide  the  event,  the  non-payment  of  them  by  the 
plaintiff  does  not  permit  tbe  defendant  to  nvall  of  the  provision  in  section  779 
of  the  Code  of  Civil  Procedure  in  respect  to  a  stay  of  proceedings.  Upon  tbe 
questions  made  aa  to  tbe  non-payment  of  the  costs  of  the  appeal  included  In 
the  judgment  of  affirmauce  of  the  order  granting  a  new  trial,  which  costs 
amount  to  $89.03,  the  cases  of  Bisenlord  v.  C2tim,  5  K.  Y.  Supp.  512.  and 
Verplanck  r.  KmdaU,  47  X.  Y.  Super.  Gt.  518,  are  In  point,  and  adverse  to 
the  decision  made  at  special  term  in  this  case.  However,  Phippt  T.  Carman, 
26  Hun,  518,  seems  to  be  a  decision  which  would  snppoirt  the  elder  appealed 
v.lON.y.8.no.7 — 48 
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from.  An  cocamlnation  of  chapter  890,  §  8,  Laws  1847,  of  Beotlon  779  as  it 
appeared  In  the  Oode  of  Bemedial  Justice,  (being  chapter  8,  p.  146.  vot  2, 
Laws  1876.)  and  section  12,  c.  431,  p.  456.  Tol.  1.  Laws  1876,  and  Xr.  Tbtoop** 
note  to  section  779  of  the  Code  of  Civil  Procedure.  Inclines  us  to  follow  Ibe 
decision  of  the  third  department  In  EiamUord  v.  Clum,  supra.  We  think  the 
order  should  be  reversed.  Order  reversed,  with  $10  costs  and  diabuiaements. 
AU'oonoor. 


Blake  e.  Moose  et  aL 
{Supnmt  Court,  OmmU  Terra,  Second  Departmmi.  JtSy  18,  UBS.) 

^TV^ere  ft  mortgMor,  who  had  conveyea  the  ptemlsM  to  ftnother  raMect  totb« 
monmee,  ol^ms  a  release  from  liability  oe  the  grouod  that  he  notified  the  mon- 
KBgee  to  foreclOM  when  the  mortgage  became  due,  which  was  not  done,  » judg- 
meat  aBainat  blm  wiU  not  he  dUturbed  when  the  notice  relied  on  was  given  ver- 
ballv  at  a  casual  meeting  In  the  street,  was  not  followed  up  in  any  way,  and  wa»  oi 
■uch  a  character  that  the  mortgagee  might  waU  have  failed  to  underatand  that  he 
was  required  to  elect  between  immediate  action  and  aduoharse  of  the  mortgagor 
fnnn  personal  liability. 

Appeal  from  special  term. 

Action  to  foreclose  a  mortgage,  brought  by  John  Blake  against  Anson  B. 
Moore,  George  E.  Apsley,  Charles  A.  Moran,  WUUam  H.  Guion  and  Amanda 
Guion,  Ills  wife.  Perry  B.  Williams,  individually  and  as  trustee,  Avery  T. 
Brown,  as  assignee  of  William  H.  Guion,  and  Charles  E.  Powell.  The  mort- 
gsge  was  executed  by  Moore  and  wife,  who  shortly  afterwards  conveyed  the 
mortgaged  property  to  William  H.  Guion,  subject  to  the  mortgage.  The 
mortgagor  depende-I  upon  the  ground  that  he  had  notified  the  plaintiff  to  pro- 
ceed promptly  bv  foreclosure,  when  the  mortgage  became  due,  and  that,  by 
reiison  of  iilaintilT's  failure  to  do  so,  he  was  discharged.  The  court  orderwl 
B  foreclosure,  and  entered  judgment  against  the  mortgagor  for  a  dellcieBCj. 
From  tliis  judi^nicnt  he  appeals. 

Argueil  b<-fui-e  Babmakd.  P.  J.,  and  Dykhan  and  Pratt.  JJ. 

A.  /.  Moont  for  appellant.  <8.  P.  A  J.  MoL.  Nath,  for  respondents. 

Pratt,  J.  The  defense  depends  upon  the  question  of  tact  whether  tlie 
maker  of  the  bond  and  mortgage  notifled  the  mortgagee  to  proceed  promptly 
to  collect  the  amount  due.  The  court  below  refused  to  find  that  such  a  ue- 
mand  was  made.  The  rule  that  the  findings  of  a  trial  court  on  a  qnestion  uf 
fact  will  not  t>e  Teversed  where  there  is  evidence  to  sustain  it  la  applied  with 
great  rigor,  and  requires  that  the  judgment  be  aOirmed;  and.  while  it  may 
seem  that  the  conclusion  reached  beluwupon  the  facts  was  opposed  to  the 
weight  of  evidence.  It  Is  plain  that  a  good  deal  may  be  said  to  support  the  de- 
cision there  reached.  It  is  not  too  much  to  ask,  if  a  mortgagor  sedcs  to  be  rt- 
lieved  from  the  obligation  to  pay  the  mortgage  debt  upon  the  grounds  nrgea 
here,  that  the  evidence  shall  be  clear  and  conclusive  beyond  a  reasonahla 
doubt.  The  court  may  well  desire  that  the  notice  to  the  mortgagee  toenforce 
the  debt  should  be  in  writing.  In  order  that  the  terms  may  not  be  open  to 
dispute.  If  the  intention  of  tiie  mortgagur  tu  resist  any  personal  obUgatio.i 
in  case  the  mortgagee  does  not  proceed  promptly  U  clearly  expressed  in  writ- 
ing, the  court  would  t>e  able  to  see  that  the  notice  was  seriously  given^  aiid 
should  have  bi  en  seriously  regarded.  In  the  present  Ciise  the  notice  fa  ^egeO 
to  have  been  given  uta  casual  meeting  on  the  street,  was  verbal  merely,  dot^ 
not  appear  to  have  been  repealed  or  in  any  way  followed  up,  although  oat 
versiun  of  the  Interview  seemed  to  indicate  that  a  further  interview  would  bt> 
had.  If  we  endeavor  to  harmonize  the  evidence  on  the  theory  that  each  party 
speaks  the  truth  to  the  best  of  hla  re>collectlon,  we  should  probably  belleva  that 
at  a  casual  Interview  some  discussion  on  the  subject  took  place  which  was 
not  safltdently  clear  or  deflniti*  to  Inipress  itself  upon  the  mind  of  the  mort- 
gagee, and  which  failed  to  make  him  understand  that  h«  moat  «lect  between 
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Smmadlate  action  to  collect  the  debt  on  the  one  hand,  and  a  dlaobai|[e  of  the 
personal  obligation  of  the  mortgagor  upon  the  other.  Jadgment  afflrmedt 
with  ooBta.   All  concur. 


Fbofu  e.  OLBoe. 

(Atprsnw  Court;  Ommil  Tvrm,  Second  DepartnuML  Jolj  18,  tSSOi) 

laiMoncBin— ALLBOAnon  ash  FBOor-Amin>ianiT. 

On  the  trial  of  an  Indtotment  fbr  libel,  wUoh  omlte,  1^  mtotate  three  wotde  of 
the  pabllshed  libel,  wtaleta  it  wt  out  in  the  Indlotmen^  the  indiotment  nuv  be 
amended  hy  tbe  Insertion  of  the  words  to  oonform  to  the  proof,  under  Coda  Ciim. 
Proo.  S  SOS,  proTidinff  that  the  coart  may.  In  its  Jndffment,  allow  snob  amendment, 
if  the  defendant  cannot  be  pr^adiced  in  nls  defense  on  the  BMrite  Uierebr* 

Appeal  from  court  of  sessions,  Blohmond  county. 

Conviction  of  D.  W.  Glegg  of  the  crime  of  libel,  published  against  FhUlp 
TToIf.  Defendant  appeals.  Code  Orim.  Proc.  N.  Y.  §  298.  provides  that, 
upon  the  trial  of  an  Indictment,  if  there  Is  a  variance  between  the  allegation 
and  the  proof  as  to  time,  or  in  tbe  name  or  description  of  any  place,  persmi, 
or  thing,  the  court  may,  in  its  judgment,  if  the  defendant  cannot  be  preju- 
diced in  his  defense  on  tbe  merits,  allow  the  indictment  to  be  amended. 

Aq[aed  before  Barnabiv  P.  J.«  and  Pratt  and  Dtkuak,  JJ. 

TAof.  W,  Fitggerald,  Dlst.  Atty.,  for  the  People. 

Pratt,  J.   The  dtfendant  was  convicted,  at  a  court  of  lesalons  held  in 
BIchmond  eoun^*  of  the  crime  of  libel,  under  section  242  of  the  Penal  Code. 
The  libel  cimsisted  of  a  circular  printed  and  circulated,  of  which  the  ftdlowing 
is  a  copy: 
-•50.00. 

"Ninety  after  date^  I  promise  to  pay  Charles  Schmelser  the  sum  <A 
fifty  dollara,  or  order,  for  value  received. 

Dated  SouthJUldy  March  30, 1860.  Philip  Wout. 

"Witness:  Thouas  Gabrbtt." 

"This  much  of  a  wealthy  man  who,  then  poor,  now  has  pride  In  vlllfying^ 
one  or  mora  of  his  tmants,  without  mercy,  to  add  to  bis  wealth.  *  Note  not 
paid.' 

"JToe.  1887.  A  Vxorm." 

"^A  VICTIM.* 

"My  dear  Philip  Wolff,  (policecommlssioner.)  permit  me  to  Inform  you  that 
the  <Higinal  <tf  said  above  copied  note,  neatly  framed  and  adorned,  (you  too, 
no  doubt,  will  be  permitted  to  see  It,)  can  be  seen  at  the  Widow  Schmelser's 
Hall,  eoiner  of  Wright  and  Water  streets,  Stapleton*  Staten  Island. 

"How  about  truth  m.  vilittcation." 

The  circular  was  clearly  libeloiis  in  Its  terms,  and  it  i^peared  fairly  from 
the  evidrace  that  it  was  false,  and  published  in  malioe.  The  evidence  fully 
Jnstifled  the  verdict.  So  tbal^  anless  some  error  was  committed  upon  the 
trial,  tbe  judgment  must  stand.  The  court  allowed  the  district  attorney  to 
amend  tbe  Indioement,  upon  notice,  by  inserting  the  w<nds»  "Note  not  paU;" 
and  thedefendant  claims  to  have  been  prejudicu  thereby.  These  words  were 
a  part  of  the  pnUhihed  libel  that  had  been  accidentally  omitted.  As  soon  as 
the  article  was  put  in  evidence,  tlieae  words  were  necessarily  shown  as  a  part 
of  the  case.  The  defendant  could  not  have  been  surprised  or  misled,  as  these 
words  were  a  part  of  the  libel,  and  by  inserting  them  the  Indictment  was  made 
to  conform  to  tbe  proof.  Such  an  amendment  was  authorized  by  seetloD  288 
of  the  Code  of  Criminal  Procedure,  and  in  no  way  prejudiced  the  defendant. 
"We  have  examined  all  Uie  exceptions,  and  ftnd  none  of  sofBcient  importance 
to  d«nand  discussion.  Jadgment  affirmed.   All  Mmenr. 
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FSOPhK  V.  DXGKBB. 

(flupreiM  Court,  Qmural  l^srm,  Saeond  itapomiwNt  Jvlj  18,  UODl) 

1.  TtSBBRUB— DBAGOnra  OTflmtB— EnDHIOB. 

Whero  It  Ib  shown  that  defendant  sailed  orer  an  oyster-bed  with  hla  rakea  wnr- 
hoard,  and  that  they  were  such  as  woald  disturb  the  ojvters  planted  ther^  It  i* 
•uffioient  eridence  to  sustain  a  conrtction  under  Fenal  Code  a.  T.  1 640,  saod.  8, 
proTidlng fbr  the  ponlshniBnt  of  anyone  whounlawfaUydlstarliaorlBteKiiiMawith 
uie  i^aters  of  mother, 
ft.  Bum— XiUATBUAL  Ebrob. 

The  admission  ot  expert  testimony  to  show  that  defeudanVa  rakes  wwe  waA  as 
wonld  dlstorh  planted  oystera  ia  not  ptejodlotal  to  defendant  when  he  Uma^  ad- 
mits that  hla  rakes,  if  orarhoard  whan  he  wm  latUng  art  tba  bod,  wonld  hsTO  dis- 
torbed  theoiyatera. 

Appeal  from  court  of  sessions.  Bicfamond  county. 

Howard  H.  Decker  was  convicted  of  sailing  over  the  ojster^bed  of  Peter 
.McDonald,  with  his  rakes  down,  and  disturbing  the  oysters,  and  sentenced  to 
pay  a  fine  of  6100,  under  Fenal  Code  N.  T.  g  640.  subd.  8,  providing  for  the 
punishment  of  any  person  who  unlawfully  takes  or  carries  away,  or  intorferea 
with,  or  distarbe  by  any  means,  the  oysters  of  another,  legally  planted  In  the 
bed  of  any  ilver,  etc. 

Argued  before  Babmabd,  P.  J.,  and  Pbatt  and  Dyxxah,  JJ. 

W.  J,  Pown-8,  for  appellant.  T,  W,  FiUgeraid,  Dlst.  Atty.,  foe  the 
People. 

Pbatt,  J.  The  defendant  was  convicted  under  subdivision  8.  §  640.  of  th« 
Fenal  Cotle.  It  was  proved  beyond  all  question  that  the  lines  upon  the  defend- 
ant's rakes  were  about  14tethom8  In  length,  and  if  the  rakes  were  overboarci  at 
the  time  he  sailed  over  the  ground  in  question  they  would  disturb  the  oysten 
planted  there.  The  case  only  Invulvea  a  question  of  fitct,  and  that  is  whether 
the  rakes  were  overboard  at  the  time  charged.  The  defendant  denies  Uia 
charge,  but  two  apparently  disinterested  witnesses,  F<dwartb  and  La  Forge, 
testify  to  the  contrary,  and  the  jury  believed  the  latter.  The  defendant  also 
excepted  to  the  evidence  of  witnesses  skilled  in  the  business,  who  teetified 
that  rakes  rigged  in  the  manner  described  in  the  evidence  would  disturb oys> 
ters.  This  testimony  was  immal«rial.  as  the  defendant  himself  testified  that 
bis  rakes  wonld  go  to  the  bottom,  and  disturb  oysten  If  any  wer«  there. 
This  admission  Justlfled  a  conTlctlon  in  case  the  Jury  fbund  he  bad  his  rakes 
overboard  at  the  time,  ao  that  the  defendant  eonld  not  have  been  pra|ndked 
by  the  admission  of  that  testimony. 

The  ditfendant  also  claims  th^  inasmnch  as  no  witness  saw  an  oyster  dis- 
turbed, m  case  was  not  made;  but  we  must  asenme  that  to  have  taken  place 
which  in  the  nature  of  things  must  have  been  the  result  of  the  defendant's 
acts.  If  the  construction  ot  the  defendant  is  put  upon  Uie  statute,  no  convic- 
tion could  ever  be  had  under  the  statute.  The  statute  was  paned  to  prevent 
Just  auch  acts  as  were  committed  by  the  defendant.  to>wlt.  sailing  over  gronnd 
planted  with  ayalen,  and  that  defendant  drasged  hla  rakes  for  along  distance 
over  It.  and  that  such  acts  must  neoessarHy  dtetnrb  the  oyetefS.  This  pnoU 
taken  altogether,  we  think,  made  out  a  ease.  Judgment  All  eoaeur. 


Knetals  e.  Frxnob  tt  ol. 
(SuproM  Court,  Oeneral  Term,  Second  DepairtmamL  Joly  SI,  1890.) 
Ooonnmnioii  or  Wills— Pabtitioit  iMoma  devisbss. 

A  tMtatrlx  db«eted  all  of  her  reel  estate  to  be  dlvl^  in  two  OQnal  pcutiotta,  oo« 
ef  whloh  she  devised  absolutely  to  her  aon,  and  the  other  to  her  dankhtorto  to 
kept  intaot  and  to  be  nsed  and  enjoyed  by  her  dnrins  her  life,  and  toba  Jedtt  and 
divided  among  her  ohUdmi  in  such  manner  as  she  snonld  dlzeot.  Soon  after  U» 
death  of  the  teatatiiz,  the  axeontora,  who  were  also  the  devisees,  made  a  form«^ 
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ttvliioB  of  the  realt7t  which  was  asMDtedl  to,  and  ezeeotad  br  tham,  hoth  as  azac- 
vtan  and  as  tndlTldaals,  and  poaaassion  of  the  raspeotire  shares  was  doliverad. 
Held,  that  the  dMalon  vested  in  the  son  the  Cm  of  tut  portion  sUotted  to  UnL 

Case  snbmltted  on  sgraed  statement. 

Tbe  OHse  submitted  Is  ai  follows:  Charlotte  O.  Prince  directed  by  her  wHI 
that  all  of  her  real  estate  be  divided  into  two  equal  portions*  one  of  which  she 
devised  Hbsohitely  to  her  son  L;  B.  IMnee,  and  Uie  other  to  her  daughter 
Charlotte  C.  Hf>nrjr,  for  life,  "It  being  tbe  Intent  of  this  provision  of  my  will 
that  the  portion  of  mj  real  estate  herein  given  to  mj  said  dsnghter  shall  be 
naed  and  enjoyed  by  her  during  ber  life4lme,  bnt  that  the  same  shall  be  kept 
Intart  for  her  children,  and  shall  be  left  and  divided  between  and  among 
them  In  sach  manner  as  she  may  determine  and  direct,  and  to  their  heirs  and 
assigns,  forever.  At  tbe  time  of  testatrix's  death  her  daughter  Charlotte  C. 
Henry  had  tlirea  ebUdren,  all  grown.  Part  of  the  real  estate  devised  conslMied 
of  29  lots  in  tbe  tIUii^  of  PInsbing.  which  the  devisees,  L.  B.  Prince  and 
Cbarlotte  0.  Henry,  jointly  contracted  to  convey  to  Caleb  B.  Enevals.  Sob- 
aeguently  tbe  executors,  who  were  also  Uie  devisee^  made  a  division  of  the 
real  estate,  and  awlgned  the  29  lots  to  L.  B.  Prince.  This  division  was  i^freed 
to.  and  exeonted  1^  tbe  devisees  indlTldnalIy»  and  possession  of  the  lots  was 
given  to  L.  B.  Prince.  The  children  of  Charlotte  C.  Henry  agreed  to  and  ao> 
qoiesesd  in  tbe  division,  and  are  rmdy  to  execnta  any  deeds  necessary  to  eon* 
firm  the  partition,  or  to  execute  any  conveyances  required  to  give  the  vendee 
of  Uie  29  lots  a  clear  title.  L.  B.  Prinoe  Is  ready  to  convey  tbe  lots  by  war^ 
ranty  deed,  bat  Caleb  B.  Enevals  refuses  to  aeeept  the  titles  on  the  groand 
^t  the  tlUe  is  not  good. 

Ai^oed  before  Babmabd,  F.  J»  and  Pratt  and  BTKBtAN.  JJ. 

JTiwpab  (ft  P«rrv.  {Jamet  W.  Perry,  of  oonusel,)  for  plaintiff.  Calote  2>. 
Van  Vame,  for  detendants. 

Pbatt,  J.  It  Is  expressly  conceded  that  no  other  children  will  be  bom 
to  Un.  Henry;  therefore  any  question  that  might  arise  from  the  happenins 
of  such  an  event  is  eliminated  from  inquiry.  There  Is  nothing  In  the  wilt  m 
Mrs.  Prinoe  to  Indicate  that  she  did  not  intend  L.  Bradford  Prinoe  to  have  tbe 
benefit  of  the  devise  to  him  nntll  after  tlie  death  of  Charlotte.  On  the  other 
hand,  tbe  intent  Is  plain  that  she  desired  the  real  estate  to  be  divided  imme- 
diate after  her  death,  and  snob  division  has  been  had,  and  Is  satlsfactoiy  to 
all  pavtlea  Interested,  and  must  be  regarded  as  Unding,  eapeciaUy  after  tho 
chikiren  of  Bfn  Henry  all  join  In  a  conv^ance.  The  expression  of  the  wllU 
**that  tbe  aune  shall  be  kept  intact.**  applies  only  to  the  share  of  Mrs  Henry. 
It  follows  that  the  fee  of  the  29  Iota  In  question  is  vested  In  L.  B.  Prinoe, 
and  he  can  convey  a  good  title  thereto  with  a  release  from  Mrs.  Henry  and 
all  her  children.  It  is  true  that  each  of  tbe  children  have  an  interest  In  the 
real  estate  left  by  Mrs.  Prince,  and  the  same  has  not  been  specifically  detav 
mined;  but  they  all  offer  to  release  wliatever  interest  or  right  they  have  or 
may  have  underthe  will,  and  sucha  conveyance,  If  good  upon  no  other  ground, 
would  operate  aa  an  estoppel,  in  case  such  release  shall  be  drawn  in  form  as 
a  warranty  for  the  29  lots  In  question.  But,  irrespective  of  these  questions, 
we  think  the  division  ot  the  real  estate  was  ^Esctual,  and  that  the  pi^««* 
will  obtain  a  good  title.  All  concur. 


Beban  e.  Tbadeshbn's  Nat.  Bank  ef  oZ. 
(Aifirenie  Court,  General  l^rm,  JHnt  Departmeiu.  Jnly  18^  UMl) 
1,  AMiemniTT— RisHTa  or  AssiaKBK, 

An  assignment  by  D.  of  a  portion  of  a  olaim  against  a  bank,  aftar  statliic  tba»  a 
•nit  was  pending  affaiost  the  bank  for  tha  eotlra  claim,  provided  tliat  the  suit  was 
to  prooosa  to  final  Jodgmeat  la  the  Dane  and  at  the  expense  of  D.,  and  that  tho  sma 
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Mfltenad  Btaould  be  pftld  to  th*  Hslnw  touwdlato^  vpon  ths  pajmmA  or  aifed*- 
mant  of  the  olaliD  by  tbo  buk.  TEe  lastraaMat  tbea  oonfamd  mtboBttar  woa  tb« 

attorney  of  D.  oondootlng  the  suit,  or  wboerer  should  sot  for  D.  In  tho  setueneet, 
to  pay  to  the  assignee.  Immediately  upon  the  receipt  of  the  moner,  the  amount  » 
signed,  netd  that,  notice  of  the  assignmeat  having  bom  glTon,  taa  — Urnoe  ooiU 
maintain  an  action  directly  against  tho  bank  for  bu  put  of  moom  paid  by  Itts 
D.  in  settlement  of  the  olum,  the  asafgnee  not  baving  oonamtad  that  soA  pwttaa 
ahonld  first  go  into  the  hands  of  D. 

A  paymant  of  nsoney  by  the  bank  on  the  eiaim  to  bay  Ita  peaoa^  by  reaaoa  of  wUdi 
the  suit  was  discontinued,  was  a  settlmnent,  within  taa  meaning  of  th»  Mslgnmwr 

Appeal  from  otroult  court.  New  York  ooonty. 

Action  by  Joseph  Beraa  against  the  Tradesmen's  National  Bank,  in- 
pleaded  with  Michael  Daffy.  Judgment  was  given  dlsmisBlng  the  com{daiat 
on  the  merits,  and  plaintiff  appeals. 

Argued  before  Vah  Bbunt,  F.  J.»  and  BABRBirand  Bartlbtt,  JJ. 

Mmry  Thompton,  for  appelant.    WiUtam  W.  SUm,  tm  reBpODdent. 

Babtlbtt,  J.  In  May.  1880,  the  defendant  Michael  Duffy  was  suing  thi 
Tradesmen's  National  Bank  to  recover  about  $40,000.  The  bank  disputed 
the  claim.  On  May  27.  1880.  Duffy  executed  and  detivered  to  one  Adolpb 
Klaberan  assignment  of  the  claim  to  the  extent  of  $10,000.  On  June  7, 
1880,  Klaber  assigned  to  the  plaintiff  the  interest  in  tbe  claim  whieh  be  bad 
acquired  by  virtue  of  the  aBSlgnmeoi from  Duffy.  Shortly  afterwards,  lotha 
same  month,  the  plaintiff  duly  notified  the  bank  and  tbe  attorneys  for  Ddl^ 
of  both  these  assignments,  and  informed  them  that,  upon  any  payment  or  ad* 
justment  of  tbe  claim,  the  sum  of  910,000  was  to  be  paid  to  ttie  plaintiff,  and 
upon  tils  receipt.  In  October.  1882.  while  tbe  action  to  enforce  tbe  claim  was 
Btill  pending,  the  bank  paid  Duffy  $6,000;  whereupon  tbe  suit  was  diaoon- 
tinued.  The  present  action  la  brought  to  recover  the  $10,000  interest  fa 
Duffy's  claim  against  the  bank,  which  was  conveyed  by  Duffy  to  Elaber.  and 
subsequently  by  Klaber  to  the  plaintiff.  The  complaint  wss  dismissed  on  the 
merits,  at  the  coaclnaion  of  the  trial  at  special  term,  and  the  plaintiit  taas  ap- 
pealed. 

The  record  presents  only  two  points  which  require  dlacoasion.  The  flist 
relates  to  tbe  construction  which  the  court  below  baa  put  upon  the  aasigo- 
ment  from  Duffy  to  Klaber.  By  that  inatrument  Duffy  transferred  to  Elaba 
his  claim  and  demand  against  the  Tradesmen's  Naticmal  Bank  to  tbs  ext^ 
of  $10,000,  which  chUm  was  stated  to  be  then  in  anit  in  tbs  aoprems  emit. 
The  assignmeot  further  provided  as  follows:  "The  said  suit  is  stUl  to|HiMe«d 
in  my  name,  and  at  my  expense,  to  final  Judgment  or  settlMoeiit,  and  withoot 
any  charge  or  expense  to  said  Klaber.  If  I  recover  from  said  bank  or  onn- 
promise  my  claim  against  said  bank  for  a  sum  less  than  $34,000,  then  »H 
Klaber  is  to  accept  the  sum  of  $9,000  In  full  payment  and  discbarge  oC  saU 
claim  for  the  sum  of  $10,000,  and  of  all  his  claims  and  demands  now  in  snit 
sgainst  me.  The  said  sum  so  assigned  by  this  instmmeat  to  sidd  Klsber 
shall  be  paid  to  him  immediately  upmx  the  payment  or  settlement  by  wd 
bank,  and  I  authorize  and  empower  my  attorney,  who  is  conducting  laid 
suit,  or  whoever  may  act  for  me  on  the  settlement  or  payment  bj  aidd  buk, 
to  pay  to  said  Klaber,  immediately  upon  tbe  receipt  of  said  mon^,  the  amouut 
due  and  asrigned  to  him  by  and  under  this  assignment.** 

lu  construing  tbe  language  above  quoted,  the  learned  trial  Judge  fonnd 
that  the  intent  and  meaning  of  the  said  assignment  was  that  not  Klaber,  but 
Duffy  or  his  agents,  should  in  the  first  instance  receive  whatever  might  be 
paid  by  the  bank,  and  tbaX  It  should  then  immediately  be  turned  over  to  Kla- 
ber. The  Tiew  of  the  court  seems  to  have  been  that  the  terms  of  the  Instru- 
ment precluded  any  payment  by  the  bank  directly  to  Klaber,  and  hence  that 
the  plaintiff,  whose  rights  are  no  greater  than  Klaber'a,  could  not  compel  Um 
bank  to  pay  him,  but  that  his  ouly  claim,  if  he  had  any  under  tbe  assign* 
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ment.  wa*  ^galoBt  Daf^.  The  trial  court  also  found  that  the  paymeat  of 
the  116,000  to  TiaBj  was  made  solely  to  buj  the  bank's  peace,  and  to  avoid 
further  litigation  aind  the  expense  thereof,  and  that  Id  payiDg  the  said  sum 
the  bank  did  not  admit  that  anything  was  owing  upon  Buffy's  claim.  The 
appellant  assails  the  correctness  of  the  construction  put  upon  the  assign- 
ment from  Klaber  to  Duffy,  and  asserts  that  there  Is  no  evidence  to  sus- 
tain the  finding  Uwt  the  sum  of  t&tQOO  was  paid  to  Duffy  only  to  buy  the 
bank's  peace.  U  the  assignment  had  not  contained  the  fourth  paragraph 
which  is  found  In  that  instrument,  there  could  be  no  doubt  that  upon  tiiA 
principles  applicable  to  equitable  assignments  it  would  have  entitled  Klaber 
to  receive  directly  from  the  bank  a  portion  of  any  paymeot  made  In  settle- 
ment of  Duffy's  daim,  after  uotioe  of  tlie  assignment  Iwd  been  given  to  the 
bank.  Field  v.  Mayor,  6  X.  T.  179;  Iholln  v.  Jfoyor.  69  N.  T.  8, 16.  Was 
ita  effect  in  this  respect  changed  by  the  addiUon  of  that  paragraph?  I  think 
not.  There  Is  no  provision  therein  for  the  payment  to  Duf^y  of  the  Interest 
which  he  assigned  to  Klaber  by  virtue  of  the  previous  portion  of  the  Instru- 
ment. The  statement  that  the  sum  assigned  to  KUbw  "shall  be  paid  to  him 
immediately  upon  the  payment  or  settlement  by  said  bank"  is  not  suoh  a 
Movl8l<Hi.  It  does  not  necessarily  imply  that  the  money  is  Brst  to  go  into 
I>ufly's  hands,  but,  when  considered  In  connection  with  the  clause  whieb 
immediately  fdllows,  it  shows  that  what  the  parties  had  in  coDtonpIation  was 
the  possibility  that  the  bank  might  settle  with  Duffy's  attorney;  and  there- 
fore Duffy  went  on  to  say:  "And  I  authorize  and  empower  my  attorn^  who 
is  conducting  said  suit,  or  whoever  may  act  for  me  on  the  settlement  or  pay- 
ment by  said  bank,  to  pay  to  said  Klaber,  immediately  upon  the  receipt  of 
aald  money,  tiie  amount  due  and  assigned  to  him  by  and  under  this  assign- 
ment." The  plaintiff  has  succeeded  to  Elaber's  rights,  and  no  more;  and,  if 
the  bank  had  actually  paid  the  96.000  which  it  did  pay  to  Duffy's  attor- 
ney, instead  of  to  Duffy  himself,  thera  would  be  some  plausibility  in  the  posi- 
tion that  the  payment  was  in  conformity  with  the  terms  of  the  assignment, 
which  certainly  import  a  willingness  on  Itie  part  of  Klaber  that  the  money 
which  he  was  to  receive  should  come  to  him  through  Duffy's  attorney.  I 
think  it  is  going  too  far,  however,  to  spell  out  of  the  language  of  the  Instru- 
ment any  consent  by  Klaber  that  the  sum  Intended  for  him  should  first  go 
Into  the  bands  of  Duffy.  Such  an  interpretation  would  seem  to  render  the 
execution  of  the  assignment  a  useless  formality,  for,  as  is  aptly  suggested  by 
the  counsel  for  the  appellant,  if  Duffy  was  to  make  any  settlement  be  pleased, 
and  receive  the  money  himself,  he  could  afterwards  tiand  Kluber  his  portion, 
just  as  well  without  an  assignment  as  with  one.  The  evidence  shows  that 
^.500  of  the  $6,000  paid  by  the  bank  went  directly  to  Duffy  by  checks  drawn 
to  the  attorneys  of  the  bank  and  indorsed  by  them  to  his  order;  and  to  this 
extent,  at  least,  it  seems  to  me  the  payment  was  in  disregard  of  the  rights 
which  the  plaintiff  had  derived  from  Klaber  under  the  ass^nment. 

But  it  is  contended  in  Iwlialf  of  the  respondent  that,  even  if  the  assignment 
be  otherwise  effective  in  favor  of  tlie  plaintiff,  it  cannot  be  enforced,  because 
tbere  has  not  really  been  any  settlement  of  Duffy's  claim,  the  payment  made 
being  only  for  the  purpose  of  buying  the  bank's  peace.  A  careful  ezamina* 
tion  of  the  record,  however,  shows  that  the  finding  that  such  was  the  sole 
purpose  of  the  payment  is  wholly  without  evidence  to  sustain  it.  Indeed, 
the  finding  seems  to  me  to  be  dearly  contrary  to  the  evidence.  In  support  of 
this  view  it  is  only  necessary  to  refer  to  the  affidavit  which  one  of  the  attor- 
neys for  the  bank  prepared  for  Duffy,  and  which  was  veriBed  by  him  a  few 
days  before  the  money  was  paid.  That  allidavit  was  entitled  in  the  suit  in 
which  Duffy  was  prosecuting  Ids  claim  aguinst  the  bank,  and  in  it  he Ls made 
to  speak  of  a  settlement  or  compromise  now  about  to  be  made  in  this  action." 
Xbis  one  item  of  proof  is  sufficient  to  show  conclusively  to  my  mind  that  the 
settlement  of  Duffy's  claim  actually  effected  was  something  more  than  meca- 
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It  bujing  the  bank's  peace.  But,  even  If  H  had  been  only  that,  I  lUIl  think 
ue  transaction  would  fall  within  the  scope  and  meaning  <tf  the  term  "settle- 
ment, "  as  used  In  the  assignment.  In  mj  opinion,  the  jadgmflnt  ■boold  bs 
leTermid.  Judgment  reversed,  and  new  triisi  ordered,  with  eosts  to  Vm  ttp- 
pliant  to  aUdethe  event. 

Van  Bboht.  P.  J.  If  It  were  not  for  the  dedskm  in  the  ease  of  Fairhamti 
T.  Sargent,  1(M  N.  Y.  108,  9  N.  B.  Bep.  870, 1  should  dissent,  but  I  think 
that  case  Is  controlling. 

Bakbbtt,  J.,  concoxa, 

Tn  n  Hebb*8  VTili^ 
(Suprme  Court,  Qeneral  T^rm,  Seoond  DepartmmL  Jttly  U,  UML) 

I— ACT  TJlX— EXXHFnOS— HOKB  VOa  COinVltPTITBS. 

Under  Bev.  Bt  K.  T.  (Ttta  Bd.)  p.  963,  S  4.  nbd.  4,  wUoh  provides  tha*  "erwr 
poor'boaw,  idmshouBe,  *  •  •  and  the  real  and  penonal  propertT'  used  tor  raoL 
pnrpoMS, "  shall  be  exempt  from  tazatiOD,  a  legacy  to  a  borne  for  coaanmptlTas, 
wboie  inmates  are  entinur  supported  by  charily,  is  not  anbjeot  to  the  sneo— loa 
tax  provided  forhi  Laws  N.  Y;U87,  a  71&I  1,  ^ce  thataotezon^^aocdstl^ 
eorporatloas,aadlnstltaUoDt  now  exempted  br  law  troiataxaUM.'  VsUoiriHT 
M.  Y.  Snpp.  m 

Appeal  from  snrrt^te's  court.  Kings  county. 

The  court  below  adjudged  that  a  l^koy  of  •1,000.  bequeathed  hjtheirjllcf 
Frederick  Herr  to  the  Brooklyn  Home  for  ConsumptlTes.  is  sobjeot  to  ths 
collateral  inheritance  tax.  The  l^tee  appeals.  For  fbrmer  reports,  aes  S 
K.  T.  Bupp.  48,  and  7  S.  Y.  Snpp.  852. 

Argaed  before  Babhard,  F.  J.,  and  Dtkmax  and  TBkVT,  33. 

Sa^amin  BtUs,  for  appellant.   2).  B,  Meeker,  tat  the  execntocs. 

Fratt,  J.  The  previous  decision  in  the  matter  of  alwapy  ondo-  this  will 
la  decisive  of  this  appeal.  The  opinion  found  In  7  N.  Y.Supp.  862,  folly  dts- 
cosses  the  qnestions  involved.  In  that  case  ttie  orphan  asylum  ma  held  to 
be  a  house  of  industry.  In  this  case  the  consumptive  home,  whoao 
are  entlrdy  supported  Ifj  charity,  is  an  almliouse.  The  same  rale  ftppUea  ts 
one  aa  to  the  other.  It  fbllows  that  the  decree  appealed  from  moat  be  rs> 
Tcrsed,  so  tar  as  it  relatw  to  the  ai^lant,  with  coata. 


UnDERHILL  t).  COLLINB. 
{8u-preme  Covert,  Qmeral  Term,  Second  Department.  JvHj  18,  UBOL) 
AnsAL— Rbvibw. 

Wbars,  in  an  actloa  for  rent  reserved  on  a  written  lease,  the  eildenc*  Is  eealM- 
Ingas  to  wbetber  the  landlord  sstented  tothesnrrender  ct  the  prnmlssa.  aodlfas 
jury  find  for  plaintiff,  tbe  verdict  will  not  be  disturbed. 

Appeal  from  special  term,  Kings  county. 

Action  for  rent  reserved  on  a  written  lease  by  Jeronemus  S.  TToderbOl 
against  Samuel  Collins,  who  abandoned  the  premises  before  the  expiistion  of 
the  term.  Judgment  for  plaintiff.  Defendant  appeals.  Defendant  aban- 
doned the  premises  because  of  gambling  in  the  building,  and  sent  tbe  keys  to 
plaintifF,  who  refused  to  accept  them,  and  they  were  aflwwarda  placed  on 
plaintiff's  desk.  Plaintiff  re-rented  the  premises  for  a  short  while  daring  the 
term  of  the  lease,  and  credited  tbe  rent  to  defendant. 

Argaed  before  Barnakd,  P.  J.,  and  Pbatt  and  Dtkhan,  JJ. 

P,  Q.  Bokereon,  for  appellant.'  Walter  S.  Logan,  (CAoriM  IT.  Jhmomd,  «f 
oounsd,)  for  respondent 
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Pratt,  J.  At  request  of  defendant,  the  court  charged  the  Jnrytbat,  if  the 
landlord  rented  the  premiseB  to  other  parties  witliout  notifying  the  defendant 
that  he  should  do  so,  the  verdict  must  be  for  thedefendant.  There  was  testi- 
mony given  by  the  plaintiff  that  he  refused  to  accept  the  surrender,  and  told 
defendant  he  would  tiold  hini  for  the  rent.  In  view  of  the  charge  given,  as 
above  quoted,  we  must  understand  that  the  jury  believed  in  the  landlord's  evi- 
dence. They  were  entirely  Justified  insodoing.  If  defendant's  liabiilty  was 
supposed  to  be  of  any  value,  no  reason  Is  apparent  why  the  landlord  should 
have  been  willing  to  release  It.  And  the  fact  that  the  keys  were  once  refused 
by  tlie  landlord,  and  at  a  subsequent  time  were  put  upon  bis  desk  in  his  ab- 
sence, was  strong  corroboration  uf  plaintifTs  testimony.  The  court  fairly  left 
to  the  jury  whether  the  landlord  assented  to  the  surrender.  No  error  was 
GMnmittedi  and  fcbe  vexdlot  most  be  affirmed,  with  costs.  All  concar. 


Gbkgan  v.  Marstok  et  tU, 

iSupnme  Court,  General  Term,  Seeond  Departmmt.  July  18, 1880.) 

M*fa  ijro  8aKvi!(T— Pebsokal  iMnntna— DsnoriTa  Affautus. 

Deceased  was  Bhoveling  coal  for  defendaals,  In  the  bold  oi  b  oanal-tXMt,  and  tba 
ooal  was  raised  Id  buckets  attached  to  rope  falls  operated  by  steam.  One  of  these 
fhUs  broke,  and  a  backet  fell  on  deceased,  kUllng  him.  The  fall  that  broke  was 
worn  on  the  outside,  and  pulp7  on  the  inside,  ana  its  condition  was  known  to  the 
oirlneer,  whose  duty  it  was  to  Inspect  the  ropes,  and  renew  them  when  worn. 
DefendaDts  provided  new  and  Kood  ropes  for  this  pnrpos&  which  the  engineer  oonld 
get  on  qmllcatlon.  Hefd,  thss  defendants  were  IlaUe  fbr  the  negUjieiiaa  of  Uw 
engineer  In  permitting  the  oontlnued  use  f»f  a  defeotlve  rope. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Margaret  E.  Cregan  as  adminlBtratrlx  of  Patrick  Cregan, 
ceased,  against  William  H.  Maiston  and  others,  for  the  wrongful  death  of  hw 
husband.  Judgment  for  plaintiff.  Defendant  appeals.  Deceased  was  en- 
gaged in  shoveUng  coal  into  buckets  in  the  hold  of  a  canal-boat.  These  buck- 
ets were  raised  by  a  rope  fall  operated  by  a  8team<englne.  The  fall  attached 
to  one  of  the  buckets  broke,  and  the  bucket  fell  on  deceased,  killing  him  in- 
stantly. The  hoisting  machinery,  including  the  rope  fails,  was  in  charge  of 
the  engineer,  whose  duty  it  was  to  examine  the  ropes,  and  replace  old  and  worn 
ones  with  new,  which  were  kept  on  hand  for  that  purpose.  The  rope  that 
broke  was  worn  on  the  oatside,  and  pulpy  on  the  inside^  and  this  was  known 
to  the  engineer. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dtkhan,  JJ. 

C.  Qwifr^n  FatUnoUt  for  appellants.  ChaTl9$  J,  PatUnon,  for  xaapond- 
«nt. 

Pratt,  J.  The  cases  of  DaUy  v.  RaUroad  Co,,  147  Mass.  101.  16  K.  X. 
Bep.  690;  Baker  v.  Railroad  Co.,  95  Pa.  St.  211;  and  Car  Co.  v.  PorAer. 
100  Ind.  181, — are  all  in  point  to  show  that  the  circuit  judge  properly  laid 
down  the  law  to  the  jury.  The  general  principle  on  which  those  cases  go  is 
well  settled  in  the  courts  of  this  state.  The  duty  of  supplying  proper  ma- 
chinery to  employes  rests  upon  the  master,  and  cannot  be  so  delegated  as  to 
shift  the  responsibility.  The  rule  is  a  beneUcent  one,  and  any  restriction  of 
it  would  be  contrary  to  sound  policy,  and  principles  of  humanity.  The  fact 
that  sound  machinery  could  have  been  obtained  and  used  by  the  engineer  opcH. 

a plication  is  not  enough  to  relieve  defendants  from  responsibility.  The 
arge  to  the  jury  was  as  favorable  to  defendants  as  they  bad  a  right  to  dt- 
nand.  ud  the  jodgment  most  be  affirmed,  with  costs.  Ail  concur. 
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Hablbm  Oo-op.  Bldg.  &  Loah  Ab8*n  «.  Qnnnr. 
(Supreme  Cow%  Oeneral  Term,  Second  Department.  4j>ij  18,  UOOl) 

IfoBTOAeiS— FOBBOLOSUB»— PjlRTnte. 

A  cestui  que  truaU  while  a  proper  party,  la  not  ordinarily  a  neoeuaxr  Mrt7t 
proceedings  to  foreolose  a  mortgage  ^ven  by  hi*  tmatee;  and  the  oomplMnt  b  not 
demurrame  for  defect  of  parties  becaase  of  the  non-]olndar  of  tiia  oertuC  QUC  tnM: 
tb»  remedy  being  a  motion  that  lie  be  brought  in. 

Appeal  from  special  term,  Westcbeeter  county. 

Foreclosare  the  Harlem  Co-operative  Balldiog  ft  Loan  ABSodatimi  agaliut 
John  Qulnn  as  trustee  of  and  under  the  laat  will  and  testament  of  Thomas 
Gonnell.  deceased.  The  defendant  demurred  to  the  ooniplaint  fOr  a  dtfaet  td 
partiHS,  in  tliat  no  cestui  que  truet  was  joined  vith  him.  Fsoman  orOeraTa^ 
ruling  bis  demurrer,  defendant  appeals. 

Argued  before  Babhabd,  P.  J.,  and  Fbatt,  J. 

ArUiur  Furber,  for  appellant.  Sarrieon  <ft  Lanffdon,  for  respcmdoit. 

Pkatt,  J.  The  complaint  avers  that  defendant,  as  trustee,  borrowed  moDsy. 
executed  a  bond  and  mortgage  to  secure  the  same,  made  default,  and  pn^  a 
forecloBUre  and  sale.  The  defendant  demurs  on  tbe  ground  tlmt  the  ceetmi 
que  truet  is  not  made  a  party  defendant.  The  demurrer  was  properlj  over- 
ruled.  Aeutui  que  truet  is  a  proper  party,  bat  not  ordinarily  a  neeessaiy 
party.  Defendant  has  mistaken  his  remedy.  If.  for  any  reason,  the  prea. 
ence  upon  tbe  record  of  the  cestui  que  trust  as  a  party  defendant  was  daBir*> 
ble,  a  motion  should  have  been  made  that  b»  bo  broaght  in.  Jodgment  af- 
firmed, with  costs. 


MrroBSLL  et  d!,9,  Tbobns. 

(Sitpreme  Court,  Oeneral  Term,  Second  DepartmenL  July  18,  tB90.> 
1.  IxnmonoH— Flbadjho. 

A  complaint  praying  that  defendant  be  restrained  from  desecrating  the  bnrlil 
around  of  plaintiffs'  aaoeators,  which  was  reserved  in  a  grant  of  the  land  to  ds- 
xendant'B  loedeoessor  in  title  aa  a  bnrlal-plaoe  for  tbe  grantor  and  his  hein  for- 
ever, need  not  aver  the  Inteataoy  of  the  anoeator. 

i.  84XK. 

Where  aoeh  compliant  praya  damages  for  the  destmotion  already  committed.  It 
is  not  defective  for  falling  to  ahow  that  all  persons  in  interest  are  made  partlea,  for 
plaintiffs  can  only  recover  for  such  damages  as  they  have  soatained,  aod  mot  ftar 
those  sustained  by  persona  not  parties  to  the  snit. 

Appeal  from  special  term.  Queens  county. 

Action  by  Charles  T,  Mitchell  and  others  against  Mary  A.  "W.  Thome,  to 
restiHin  defendant  from  desecrating  the  burial  ground  of  plaintiffs*  anceaton, 
which  plaintiffs  allege  was  reservE^  by  their  ancestor  in  a  conveyance  of  itw 
land  to  defendant's  predecessor  In  title  as  a  place  of  Interment  for  himaelf  and 
his  heirs,  together  with  a  right  of  way  to  the  same.  Defendant*8  demonw 
to  the  complaint  was  sustained,  and  plaintiffs  appeal. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dtkmas.  JJ. 

A,  N.  Weller,  for  appellants.  Parsons,  Qhepard  A  Ogden,  {John  M,  Perrft 
of  counsel,)  for  respondent. 

Pratt,  J.  The  demurrer  admits  that  plaintiifs*  ancestor  set  apart  a  por- 
tion of  his  lands  as  a  burial  place  whereon  many  members  of  plaintifFa*  fam- 
ily have  he&a  buried;  and  tliat,  upon  conveyance  of  the  lands  to  defendant's 
predecessor  in  title,  said  ancestor  reserved  to  himself  and  his  heirs  forever 
the  right  of  interment  in  the  land  set  apart  for  that  purpose,  and  also  right  of 
way  to  tbe  same.  The  plaintiffs*  ancestor  is  dead,  and  defendant  is  ptooeed- 
Ing  to  level  off  the  graves,  tear  down  bead-atones,  destroy  tbe  inckning  Cancc^ 
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aod  tbmteni  to  continue  aald  acts.  The  eomidsint  does  not  aver  that  plain* 
tifls'  anoeBtor  died  intestate,  and  defendant  argues  that,  in  the  abMOce  of 
■ueb  allegation,  it  does  not  appear  that  plaintiffs  hare  any  right  of  property  in 
the  cemetery,  and  that,  in  the  absence  of  such  right,  this  action  cannot  be 
maintained.  Thia  view  prevailed  at  special  term.  But  we  are  of  opinion 
that  the  right  of  a  desoradant  to  appeal  to  a  court  of  equity  to  prevent  a  dw- 
eeraUon  of  Us  ancestor's  grave  does  not  depend  upon  the  intestacy  of  the  an- 
cestor. The  reli^ons  sensibility  of  the  living  in  tespeet  to  the  r«Mse  of  the 
dead,  and  the  protecUon  that  will  be  extonded  to  It  by  a  court  of  (dianeeiy, 
does  not  depend  atrictlj  upon  statutes.  The  wife  has  the  first  right  to  bury 
her  husband,  but  that  xlgbt  does  not  exclude  Uie  right  of  his  next  of  kin  to 
take  eare  that  hia  place  of  burial,  once  established,  shall  be  exempt  frmn  ar- 
bitrary Interference.  Pieras  V.  ProprUtort,  10  B.  1. 227;  Wynkoop  v.  ITyn- 
hoop,  42  Fa.  St.  298.  An  opinion  was  expressed  below  that,  as  tin  complaint 
prays  damages,  it  was  defect!  vein  not  showing  that  sU  parties  having  the  same 
interest  as  plaintlfls  are  made  parties  to  the  suit.  Wedonotr^udtbatomls- 
aion  as  Important.  It  will  searcely  be  contended  that  plaintlfls  can  recover 
for  the  damages  sustained  by  persons  n<A  made  puties  to  the  suit.  But  sndi 
damages.  If  any,  as  plaintilb  have  themnlves  sustained,  can  properly  be  reoov- 
ered,  and  do  not  require  the  presence  of  other  parties.  Judgment  reversed, 
demurrer  overruled,  and  judgment  ordered  for  plainUffis  on  demurrer,  wtth 
leave  to  defendant  toansver  on  payment  of  oa^  odt  ^edal  and  genval  term. 
All  concur. 


Tn  re  Grubor  of  Ottk  Ladt  of  IfsBor. 
(5u9>nnta  Court.  Qencna  Term,  Second  Department.  July  18, 1890.) 

1.  XUHIOIFIX.  OOBPOHinONB— Chakoing  Qsads  ot  Stkibts— Abdteibs, 

Under  Iawb  N.  T.  18S8,  o.  118,  providlof  that  Tlllasea  shall  be  UaUe  to  pnmer^ 
owners  for  damages  occasioned  by  cbaogiDg  the  gnoe  of  the  streets,  the  UabUlty 
of  the  Tillage  is  the  same,  whetber  the  existing  grade  was  eitabUslieil  by  f  otidbI 
proceedings  or  only  by  general  use. 

t.  BAin-OonTRijcnoH  ov  Iii.w8. 

The  aot  of  1888  is  appUoable  to  a  Tillage,  though  it  Is  Inoonslstttit  with  the  local. 
Tillage  charter  preTfouBly  enacted,  and  the  vlUage  to  liable  in.  damages  for  the  In- 
fuy  oanaed  to  property  dt  changloK  the  grade  of  the  street,  tbongn  It  may  not 
nave  been  liable  for  such  damage  nnder  Its  charter. 

Appeal  from  ^>ecial  term,  Westohester  county. 

The  petition  of  the  Church  of  Our  Lady  of  Mercy  for  the  appointment  nl 
eommliuioDers  to  assess  the  damages  accruing  to  its  property  from  the  change 
of  grade  made  in  the  street  on  which  it  abutted,  by  the  New  YoA,  New  Ha- 
ven A  Hartford  Bailway  Oompany,  with  the  consent  and  by  the  authority  of 
the  village  of  Port  Chester,  against  which  damages  were  assessed  in  favor  ot 
petitioner.  Defendant,  the  vtllage,  appeals  from  tite  award  of  the  commis- 
sioners. Laws  K.  Y.  1883,  g  1,  provides  that  whenever  the  grade  of  any 
street,  etc..  in  any  incorporated  village,  shall  be  changed  so  as  to  interfere 
with  any  building  situate  ttiereon  so  as  to  injure  or  damage  the  property,  the 
owner  may  apply  to  the  supreme  court  for  tlie  appointment  of  commissioners 
to  determine  the  damages;  and  section  3  provides  tliat  all  damages  determined 
the  commissioners,  together  with  the  costs  of  the  proceeding,  sliall  be  a 
charge  on  the  village. 

Argued  before  Babnabd,  F.  J.,  and  Fbatt,  J. 

CUm  <fr  BobtrUen,  {H.  J>.  DoaneUy,  of  counsel,)  for  appellaat.  Mmer  A 
Wdit,  (/mms  a.  BriggM,  at  counsel,)  for  respondent. 

Pratt,  J.  The  amount  of  the  award  is  abundantly  sustained  by  the  evl- 
dance.  Several  witnesses,  well  qualified  to  judge,  testiaed  In  favor  of  a  la^r 
sum,  and  the  award  is  rather  below  the  amount  fixed  by  most  of  the  wlt- 
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nenes.  The  appellant  argues  that,  as  there  doea  not  appear  to  be  any  reond 
eTidence  that  the  grade  of  one  of  the  etreets  interfered  with  bad  ever  beoi 
kgallj  established,  no  damages  could  be  legally  allowed  for  the  change.  One 
answer  to  this  objection  Is  that  it  does  not  appear  that  any  siich  damage  en- 
tered into  the  award.  But  we  also  think  that  the  change  of  grade  oontem- 
plated  by  the  act  of  1883,  and  for  whicti  damages  are  given  to  s  propnly 
owner,  refers  to  an  existing  grade,  though  it  may  not  have  been  established 
by  rescdution.   In  other  words,  a  grade  may  be  est^Iished  by  general  nse. 

The  appellnnts  argue  with  great  force  that  the  law  of  1883,  being  a  general 
law.  Inconsistent  with  the  local  village  charter  previonsly  enacted,  will  not 
be  Allowed  to  have  such  an  effect  as  practicaily  to  repeal  the  local  law.  Bat 
the  question  must  be  regarded  as  settled,  so  far  as  this  court  can  do  it,  hj  the 
Com  ef  Stack,  8  K.  Y.  Supp.  231.  All  the  objections  now  urged  were  then 
passed  upon  by  the  court  We  are  still  of  opinion  that  the  village  la  UaUe  la 
damages  for  the  Injury  shown,  and  that  the  petitioner  punned  tin  praper 
eoozie  to  obtain  relief.  Jadgment  affirmed,  with  oosta. 


AiJ>niOEB  e.  PuoH. 
Feoflb  «a)  fe2.  ALDmoEB  «.  Sakb. 
(Suprwme  Court,  Oeneral  Term,  Fourth  DrpartmenL  Jnly  1, 180QL) 

L  FOWKBS  OT  SPSCUL  ScBBOQATX— iNJUNOnOlT. 

Laws  N.  T.  ISiO,  a  80S,  S  2,  as  amended  by  Laws  16B1,  a  106,  dedara  tlwt  tha 
■peolal  ooontj  judge  a&d  special  aarrogate  provided  fOr  In  the  preoading  MOUon 
**Mujl  poaaesa  all  the  powers  and  perform  all  the  datiea  which  are  posaessed  and 
can  be  parformed  by  a  conat;  judge  out  of  court.  *  By  tha  old  Code  Proa  {  318,  Um 
county  judge  then  tuidexpreBB  authority  to  grant  an  iiuunotlou,  and  also,  by  seetioB 
408,  in  an  action  In  the  supreme  court,  to  ezeroise  wlthta  taia  county  tlie  powen  of 
a  judge  of  the  supreme  court  tn  chambers.  Held,  that  the  speolal  aomgals  af 
Oneida  county  (whose  ofBoe  was  created  by  aaid  act)  Is  anttioiuad  to  gtant  a  tMi- 
porary  injunction  in  an  action  In  the  aupreme  court. 

H  Bucs— RapBAL  or  Btatitts. 

No  implication  arises  from  the  adoption  of  the  Code  that  aaid  amended  aoi  of 
U4B  was  intended  to  be  repealed ;  nor  Is  there  any  inoonslstene^  between  that  slat- 
nte  and  the  provialonB  of  the  Code  upon  the  subject  of  qieclal  ooaatj  jodgoa  sad 
apetdal  surrogates,  which  would  work  a  repeal  Uiereof ;  espeolaUy  aa  that  was  a 
special  act,  applying  only  to  the  counties  eanmerated. 

I,  Bannunroa— CoMTBMpT.   

Under  Code  OivU  Proa  V.  T.  I S888,  wfaUh  reqolres  that  "npoa  tha  istai»  •( 
aa  order  to  show  cause,  the  questions  which  arise  mast  be  determined  aaopoaaay 
other  moUon ; "  and  section  1016,  which  empowers  a  court  of  tta  own  motion  to  direct 
a  refereooe  **upon  a  question  of  fact  arising  in  any  stage  of  Uie  action,  upon  amo- 
tion or  otherwise,  except  upon  tha  pleadings. tiie  ooort  properly  direotea  a  Tatar 
ODos  to  datennlne  a  qnesthm  of  fact  ailslag-in  a  proeeedinf  to  punish  for  ooBta 

U  AFFau*— TaMFOBABT  lajnaonOK. 

An  appeal  oanuot  be  taken  from  aa  order  pantinff  a  tanmorary  iajnaotlim,! 
no  motion  to  vacatfl  has  been  made  as  proaonbod  by  Oode  Civil  rroo.  S  BMb 

L  COHTBMPT— FlKDntO — BTIDBNOB. 

Hie  mere  fact  that  defttidaatB  removed  a  quaBtity  of  hay  from  a  leaaed  lawa  la 
vidatlcn  of  a  valid  Inlnnctflon  Issued  at  plalntUTs  instaaos^  la  suflialeat  to  aoppcwt 
a  finding  that  plalntUTs  rights  were  ''defeated,  Impaired,  Impeded,  «r  preJndMd* 
thereby,  aa  required  by  Code  Civil  Proo.  H.  Y.  |  SaOS,  to  justify  snmmaiy  paalsh- 
ment;  and  the  fact  tltat  they  afterwarda  brought  upon  tlM  fant  thn  nnufrallpT  li 
ttannre  ot  the  hay  so  taken,  thus  substantlBliy  oompl^ny  with  the  iikhIsIiibs  of 
the  tease,  did  not  deprive  the  court  of  power  to  punish  thai  tor  owilaMipl.bul  an 
only  a  fact  to  be  couaidered  tn  mitigation, 
Sams— AOBITT. 

An  agent  who,  with  knowledge  that  notice  of  an  injunothm  haa  been  h  i  ad  vpoa 
Us  priootpaL  violatea  the  injunction  while  acting  aa  agent,  may  bo  mMlshsfl  Ur 
contempt,  aluumgh  he  hlmseu  was  not  aerved. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Bozellen  Aldlnger  against  Emery  8.  Fogb.  Defemdaat  and  Ste- 
phen J.  Pttgh  appeal  frMn  an  oKtor  adjudghng  tbem  gidlty  oC  ondempt,  and 
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inOlf^Dg  punlihmmt  therafor.  On  the  7th  da^  ot  Decemlwr,  1888,  an  ln> 
Junction  wu  granted  by  Ui«  special  surnwate  of  Oneida  county  In  an  action 
In  the  eupreme  court,  In  whtcn  Kozellen  Aldlnger  was  plaintiff  and  Emery  S. 
Ptigh  was  defendant,  which  the  defendant,  nJs  agents,  assistants,  and  as- 
signees, were  enjoined  from  selling,  disposing  of,  or  drawing  away  any  of 
the  liay  on  a  certain  farm  owned  by  the  plaintiff,  uid  occupied  oy  the  defend* 
ant.  In  that  action,  during  the  pendency  thereof,  or  until  the  further  order  o^ 
the  court.  This  injunction  was  s^ved  upon  Emery  S.  Pogb  on  the  day  it 
vas  granted.  On  the  22d  and  24th  days  ot  the  same  month,  and  while  the 
injunction  was  In  full  fbrce,  Stephen  J.  Fngh,  the  father  of  tlie  defendant, 
remored  from  said  farm  about  11  tons  of  the  hay  thereon,  which  was  referred 
to  in  said  injunction.  The  injanction  was  not  served  upon  Stephen  J.  Pugh 
nntli  December  Mtfa*  bat  be  knew  of  the  service  of  It  on  the  defendant,  and 
the  contents  tliereof.  The  defendant,  Emery  S.  Fugli,  was  aware  of  the  re- 
moval of  sneb  hay,  but  did  nothing  to  prevent  It.  On  December  SI,  1888,  an 
order  icqniring  ^e  said  Emery  S.  Pugh  and  Stephen  J.  Fugh  to  show  cause 
aft  a  special  term  of  the  snpreme  court,  to  be  held  at  the  court-house  in  the 
city  of  Utica  on  the  8th  d^y  of  January,  1889,  why  thoy  should  not  be  pun- 
ished for  contempt  in  knoiringly  violating  such  Injnnctton,  was  duly  granted 
by  Hon.  Miltom  H.  Mi£BWih»  one  of  the  justices  of  this  court,  and  served  en 
th«  appellants.  On  the  8tb  day  of  January,  1889,  the  parties  appeared,  and 
the  court,  upon  reading  and  filing  the  order  to  show  cause,  the  affldavlts  pre- 
sented in  support  of  such  application,  and  affldavlts  produced  in  opposition 
thereto,  and  after  hearing  counsel  for  tlie  plaintiff  and  counsel  tor  the  defend- 
ant and  Stephen  J.  Pugii.  made  an  order  appointing  a  referee  to  talie  the  evi- 
dence of  the  parties  to  that  proceediuft,  and  their  wituMses,  as  to  whether 
the  defendant  Emery  S.  Pugh  and  Stephen  J.  Pugh  bad  rlolated  such  Injunc- 
tion; and,  if  so,  whether  such  violation  was  willful,  and  whether  the  said 
Ste^wn  J.  Pugh  aided  or  abetted  the  defendant  Emery  S.  Fugh  In  violating 
tlie  same;  and,  if  so,  whether  such  violation  defeated,  impeded,  or  prejudiced 
the  philntlff 's  rights,  and  to  what  extent;  and  directed  blm  to  report  the  facts, 
and  return  the  testimony,  with  his  opinion  thereon,  to  the  court.  The  ref- 
eree thus  app(4nted  duly  proceeded  to  execute  such  reference,  and  take  the 
evidence  of  the  parties  and  their  witnesses,  and  reported  the  same  to  the  court, 
with  the  facts  found,  and  with  his  opinion  thereon.  The  referee,  among 
other  things,  found  "that  on  December  22  and  24.  1888,  the  said  Stephen  J. 
Fugh  drew  away  from  said  leased  premises  eleven  tons  of  hay  of  the  value  of 
•132,  and  that  defendant  was  aware  of  such  reraoviQ.  and  did  nothing  to  pre- 
vent it;  that  by  such  removal,  on  December  22  and  24, 1888,  defendant  ami 
S.  J.  Fugh,  and  each  of  them,  knowingly  and  willfully  violated  said  injnno- 
tion  order, — the  defendant  In  permitting  the  said  Stephen  J.  Fugh  to  remove 
said  bay,  and  the  said  S.  J.  Fugh  in  aiding  and  abetting  and  assisting  the 
defendant  to  remove,  draw  away,  and  dispose  of  the  hay  referred  to  In  and 
restrained  by  said  Injunction  order:  and,  further,  in  refusing  to  return  the 
two  tons  of  said  hay  removed  by  tilm  on  December  24,  1888.  *  *  *  At 
the  time  of  the  service  of  the  Injunction  order,  and  also  on  December  22  and 
24, 1888,  the  plaintiff  was  damaged  by  the  failure  on  defendant's  part  to  drew 
back  manure  equivalent  in  amount  to  the  hay  and  straw  then  drawn  away. 
This  damage  has  since  been  remedied  by  defendant's  drawing  manure  on  the 
place  from  December  15,  1888.  and  through  February  and  March,  1889,  and 
inasmuch  as  tht:  defendant,  before  the  expiration  of  such  lease,  fully  complied 
with  all  its  provisions,  except  keeping  the  ten  cows,  and  drew  back  upon  said 
premises  an  amount  oif  manure  equivalent  to  the  hay  and  straw  drawn  away 
by  him,  the  object  of  this  action  Is  substantially  defeated,  and  the  plaintiff 
cannot  be  said  to  have  suffered  any  damages  from  the  tveach  of  any  covenant 
in  the  lease,  or  by  removal  of  the  hay." 

Upon  ail  the  proceedi  ogs  bad  in  this  matter,  tlia  testimony  takm  befon  the 
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referee,  his  report,  opinion,  and  the  affidavit  of  Henry  F.  Coupe  as  to  the 
plaintiff's  costs  and  expenses  Incurred  in  such  proceeding,  the  matter  came 
on  for  hearing  at  a  special  term  of  this  court,  held  at  the  court-house  in  tbe 
cltjof  Utica,  June  15,  1889,  when,  after  hearing  couns^  for  the  pUintilT 
and  counsel  for  the  defendant,  Emery  S.  Pugh  and  Stephen  J.  Pngb,  it  was 
by  tbe  court  adjudged  and  determined  "that  the  defendants,  Emeiy  S.  Fogti 
and  Stephen  J.  Pugh,  are  guilty  of  contempt  in  having  knowingly  and  wlU- 
f  uHy  disobeyed  tbe  said  injunction  order  granted  in  aald  action, — the  said 
Emery  S.  Pugh  in  causing  and  permitting  eleven  of  the  tons  of  tbe  hay  men- 
tioned in  and  restrained  by  said  injunction,  of  the  value  of  $132,  to  be  re- 
moved, drawn  away,  and  disposed  of  wliile  said  injunction  order  was  in  force, 
to* wit,  on  the  22d  and  24th  dnyg  of  December,  1888;  the  said  Stephen  J. 
Pugh  In  having,  with  full  knowledge  of  said  Injunction  order,  of  its  contents, 
and  of  the  service  of  It  on  the  defendant,  while  acting  as  the  agent,  sexrant, 
and  assistant  of  the  said  defendant,  aided  and  abetted  and  assisted  tbe 
said  defendant,  Emery  S.  Pugh,  In  said  removing,  drawing  away,  and 
disposal  of  siild  eleven  tons  of  hay  on  tbe  said  22d  and  24tfa  days  of 
December,  1888;  and  that  said  Tiolation  of  said  injunction  order  was 
cnlated  to  and  actually  did  defeat,  Impede,  impair,  and  prejudice  the  tigbta 
and  remedies  of  the  plaintiff  in  said  action.  It  Is  further  considered  and  ad- 
judged and  ordered  that  tbe  said  Emery  S.  Pugh  and  Stephen  J.  Pngb  pay  a 
line  of  6100  referee's  fees,  $17  witness  fees,  $50  counsel  fees,  and  $10  costs 
of  tUs  motion.  In  all  the  sum  of  $177,  to  be  paid  to  the  plaintiff  herein,  said 
Bozellen  Aldlnger.  to  satisfy  her  costs  and  expenses  In  the  premises,  and  tbat 
th^  stand  committed  to  the  common  Jail  of  Ondda  eoanty  until  sidd  Bne  be 

Stid.**   From  this  order  and  determination  at  the  Bpedal  term  the  defendants, 
meiy  6.  Pugh  and  .<<tephen  J.  i'ugh,  appealed,  ft  is  also  stated  In  the  no- 
tiee  of  appeal  that  the  **appellant8  intend  to  bring  op  fbr  review  the  iqjano- 
tlon  order  granted  herein,  and  the  order  of  reference  to  Charles  Q.  Iiiah." 
Alined  before  Hardin,  P.  J.,  and  Mabtzit,  J. 

Xdtoard  Ztwis,  for  appellants.   Henrff  F,  tft  Jame$  Coupe,  for  respandantaL 

Uartin,  J.  As  no  motion  was  made  to  set  aside  or  vacate  tb»  iojonetira 
order  granted  bereln.  the  appellants  are  not  In  a  position  to  review  that  order 
en  this  appeal.  Their  remedy  waa  by  an  application  under  article  3,  tit.  Z, 
e.  7,  ot  the  Code  of  Civil  Procedure,  and  not  by  appeal.  Id.  8  772.  An  ap- 
peal from  an  order  granting  a  provisional  remoly  can  only  be  taken  when 
made  upon  notice.  Id.  g  1347.  No  appeal  lies  from  an  order  granted  as 
parU.  PeopU  t.  Common  CoumeUt  SO  Hun»  636;  In  n  JoAncon,  27  Bun, 
588.  We  find  no  ground  for  disturbing  the  order  ot  reference.  The  Code 
of  Civil  Procedure  provides  that,  npon  the  return  <tf  an  order  to  show  cause 
In  proceedings  for  oontempt,  the  questions  which  arise  must  be  determined 
as  upon  any  other  motion.  Sec^on  2288.  The  court  may  of  Its  own  motioa 
direct  a  reference  to  determltte  and  r^rt  npon  a  question  of  fact  arising'  upon 
a  motion.  Code  Civil  Froo.  g  1015.  See  People  t.  Altaxmder,  3  Hun.  211. 
The  special  term  was  fully  justified  by  tbe  evidence  taken  in  this  prooeeding 
In  finding  that  the  appellants  knowingly  and  willfully  disobeyed  Uie  injunc- 
tion, and  in  adjudging  them  guilty  of  contempt,  if  the  ofAcer  granting  audh 
Injunction  was  auuiorized  by  law  to  grant  It.  The  appellants  cMttend  that 
tbe  special  surrogate  of  Ondda  coun^  had  no  power  or  authoiltj  to  grant 
an  injunction  in  such  an  action.  If  such  authority  existed.  It  was  under  and 
by  virtue  of  the  nrovlsions  of  chapter  306.  Laws  1849.  as  amended  by  chap- 
tflff  108.  Laws  1851.  which  provides:  "Section  1.  There  shall  be  elected  ia 
the  counUes  of  Jefferson,  Oneida.  St.  Lawrence.  Oswego,  Orange.  Chautau- 
qua, Cayuga,  and  Tioga,  at  the  next  general  election,  and  as  often  thereafttf. 
at  any  succeeding  general  election,  as  may  be  necessary,  in  the  same  manner 
as  otber  county  offloers  are  elected,  a  local  officer  or  two  local  offloeiB  to  db- 
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cbargfl  the  dotles  of  connty  judge  and  sarrogate  in  their  respective  counties; 
In  cases  of  vaeanc^^  ur  inability  of  ench  officers  or  eitber  of  them,  in  puraa- 
snce  of  seoiion  fifteen  of  article  sixth  of  the  constitution,  when  the  duties  of 
Bonntj  judge  and  surrc^te  shall  be  discharged  bj  the  same  person,  there 
Bhall  be  elected,  as  aforesaid,  one  local  ofBeer;  and  in  such  of  the  sidd  coun>> 
ties  where  the  office  of  oounty  judge  and  surrogate  shall  be  separate  there 
Bhall  be  elected,  as  aforesaid,  two  local  officers;  and  the  term  of  office  of  the 
parsoDS  so  elected  shall  commenre  on  Uie  first  day  of  Januaiy  next  after  their 
election.  Tbvy  shall  hold  th^  officea  for  three  years,  and  until  others  are 
shoaen  In  their  places,  and  duly  qualified,  and  shall  be  subject  to  zemoTal  In 
the  same  mimnfr  and  for  the  same  causes  as  county  Judges  and  surrogates 
ire  aubleot  to  be  removed."  Section  2.  as  amended  by  Laws  1851.  c.  108: 
"Such  kwal  offlcen  so  elected  to  discharge  the  duties  of  county  Judge  (or  of 
soonty  judge  uid  surrogate,  in  those  counties  where  there  Is  no  separate  ofB- 
»r  to  disetuirge  the  duties  of  surrogiite)  shall  be  designated  as  spedal  counfy 
[udge,  and  such  local  officers  ao  elected  to  discharge  the  duties  of  surrogate 
in  those  eonnties  where  there  ahall  be  a  separate  officer  to  discharge  the  du- 
Lies  of  surrogate  shall  be  designated  as  special  surrojj^te.  Such  local  officers 
to  elected  to  discharge  the  duties  of  connty  judge,  or  of  county  judge  and 
lurrugate,  or  to  discharge  the  duties  of  surrogate  In  those  counties  where 
btiere  shall  be  a  separate  officer  to  discharge  the  duties  of  surrogate,  shall  pos- 
less  all  the  powers  and  perform  the  duties  which  are  possessed  and  can  be 
performed  by  a  coanfy  judge  out  of  court;  and  any  proceeding  commenced 
before  any  au^  special  oonn^  judge  or  special  surrogate  may  be  finished  bj 
liim,  or  he  may  by  order  direct  that  the  sume  shall  be  finished  by  the  county 
[udge,  <a  tij  the  surrogatSi  as  the  case  may  be.** 

The  proviricms  of  this  statute  seem  to  confer  upon  the  special  surrogate  of 
Oneida  county  all  the  powers  and  duties  which  are  posaesaed  and  can  be 
performed  by  a  county  judge  out  of  court.  When  ttie  atatnte  ander  consld- 
aratlon  was  passed,  and  also  when  it  was  amended,  a  county  judge  was  given 
Bxpress  authority  to  grant  an  Injunction.  Code  Fxoc.  §  218.  He  was  also 
suthoiUed  In  an  action  in  the  aupreme  court  to  exerelae  within  his  county 
the  powen  of  a  judge  of  the  supreme  court  at  ebambeis.  Id.  8  408;  PaopU 
r.  Partt  24  N.  E.  ftep.  481.  The  effect  of  the  aUtute  of  18^  as  amended 
was  considered  in  the  case  of  Seymour  v.  Menar,  18  How.  Fr.  564,  and  it 
was  there  said:  **It  Is  entirely  clear  that  the  legislature  Intended  to  confer 
upon  these  local  officers,  both  special  county  judges  uhI  special  surrogateai 
ftU  the  powers  of  the  connty  judges  which  they  oould  perform  out  of  court 
jr  at  chambers,  aa  well  as  all  other  powers,  both  of  county  Judge  and  of  sur- 
rogitte,  in  case  of  inability  or  vacancy  In  the  offices,  respectively.**  In  tliat 
»8e  It  was  held  that  the  special  surrogate  of  Gayuga  county  had  authority  to 
;rant  an  order  of  arrest  without  regard  to  the  questions  whether  the  office  of 
:ounty  judge  was  vacant  or  his  inability  to  act.  In  Kinney  v.  Roberto,  26 
11  un,  lti6,  the  special  county  judge  of  Oneida  connty  made  an  order  in  an  ao- 
LioD  In  the  supreme  court  requiring  a  party  to  appear  and  be  examined  un- 
Jer  the  provisions  of  the  Code  of  Civil  Procedure  upon  the  application  of  his 
idversary;  and  in  that  case  Shith,  P.J.,  In  delivering  the  pplnion  of  the  court, 
laid:  **A  question  was  made  on  the  argument  as  to  the  power  of  tiie  special 
:ounty  judge  of  Oneida  to  malie  the  order  for  the  examination.  We  think  there 
is  no  reason  to  doubt  his  power.  Such  officer  possesses  all  the  powers  and 
may  perform  all  the  duties  of  a  county  judge  out  of  court.  Laws  1849.  o.  306, 
IS  amended  by  chapter  108,  Laws  1861.  When  the  aot  of  1849  was  passed, 
Minnty  judges  possessed  the  power  In  question,  (Laws  1848,  o.  879,  Old  Code, 
3  345,)  and  the  power  is  continued  to  them  by  the  present  Code,  (section 
172.)  The  fact  that  the  lattbr  section  doee  not  mention  special  county  judges 
ioee  not  divest  them  ot  the  power  conferred  by  the  acta  of  1849  and  1851. 
Those  acts  still  operate  to  vest  those  officers  with  the  powera  poasesacd  liy 
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ooonW  Judges  oat  of  court.  **  This  ease  was  aimesled  to  the  eourt  of  ■ppnla, 
and  the  appeal  was  dismissed  by  that  court.  89  N.  T.  601.  In  Maoek  t. 
Clark,  28  Hun,  891,  it  was  held  that  the  special  county  Judge  of  (Siautanqna 
eounty  had  power  to  grant  an  Injunction.  It  aeems  that  the  statntes  of  18tt 
and  1851  confer  upon  the  special  sorrogate  of  Oneida  county  powexa  which 
are  sufflcioit  to  aulhorlze  him  to  grant  a  temporary  inJuDction  In  an  actios 
in  the  supreme  eourt. 

But  the  appellants  contend  that  the  statutes  of  1849  and  1851  have  been  re- 
pealed. It  is  not  claimed  that  they  have  been  expressly  repealed,  but  the 
claim  is  that  they  have  been  repealed  by  implication  by  the  adopticm  of  tin 
Code  of  GtvU  Procedure.  Bepeals  by  implication  ara  not  favored  in  law.  It 
is  only  where  a  later  statute  is  repugnant  to  or  Inconsistent  wiUi  an  existing 
one.  80  that  the  two  cannot  be  barmimized,  or  where  tbe  sabseqaent  atf 
shows  that  it  was  clearly  intended  to  supersede  tlia  former  statute,  that  a  re> 
peal  by  implication  arises.  In  re  Curser,  89  K.  X,  401;  Ptt^pU  t.  Criiai^ 
91  N.  Y.  616;  Mark  r.  BtaU,  97  N.  T.  578.  We  find  no  such  ineoneistency 
between  the  statute  of  1849  as  amended  and  the  ptovisiois  of  the  Code  of  Gnl 
Procedure  aa  to  work  a  repeal  of  the  former  statute,  nor  do  the  proTlaiooa 
the  Oode  show  tbid  they  were  intended  to  supersede  the  statute  of  18^.  The 
latterisin  harmony  with  the  provisions  of  the  Code.  Bothoanstand  together, 
and  both  should  be  maintained  and  enforced.  Again,  tbe  statute  of  1849  aa 
amended  was  a  special  statute  relating  only  to  8  of  tbe  60countiesof  thestateu 
**It  Is  a  rule  of  construction  that  a  spedal  statute  providing  for  a  particnlar 
case,  or  applicable  to  a  partioniar  locality,  is  not  repeided  fey  a  statute  genenl 
in  its  terms  and  application,  anless  the  intention  of  the  i^fislature  to  repeal 
or  alter  tbe  special  law  is  manifest,  although  tbe  terms  of  the  general  act 
would  be  taken  strictly,  and,  but  for  tbe  special  law,  include  tlie  case  ok 
cases  provided  for  by  it.  Van  Denburgh  t.  Village  ffmnbuiA,  66  If.  T. 
1  i  /n  r«  CommUtiontn,  50  2<.  Y.  493;.  AwoefoMon  v.  Ci^  ^  Bv^ala,  118 
N.  Y.  61,  22  K.  £.  Bep.  962.  "Laws,  special  and  local  in  their  application, 
are  not  deemed  repealed  by  general  legislation,  exc^t  i^a  theelearest  mani- 
festation of  an  intent  by  the  legislature  to  effect  such  repeal,  and  codinarily 
an  express  repeal  by  some  intelligible  reference  to  the  special  act  Is  neceaaaiT 
toaooompHahtbMtend."  Peopiev.Quiggt^'S.Y,V&;  Inre  Detatcan  A  B. 
C.Co.,69N.Y.209;  Vitlaffeasf  J>epo§Uv,Devermix,ii Ban, S17.  Sachlattas 
rale  even  though  the  general  law  contiiins  a  general  r^miing  clause  as  to  incoii- 
siatent  legislation.  Whipple  v.  ChTUtian,  80  N.  Y.  523.  See,  abo,  People  v. 
SheridaUt  1  N.  Y.  Supp.  61.  Moreover,  It  was  expressly  held  in  tbe  case  of 
Kinney  Jiobertt,  26  Hun,  166,  that  the  statutes  of  1849  and  1851  were  not 
repealed  or  annulled  by  the  Code  of  Civil  Procedure. 

We  have  examined  the  cases  cited  by  the  appellants,  but  have  found  iioU»- 
ing  in  them  which  would  sustai  n  their  contention  that  Ihe  statutes  in  qne»- 
tioii  were  repealed  by  the  Code  of  Civil  Proeedure.  Those  cases  are  clearly 
distinguishable  from  the  case  at  bar;  hence  we  conclude  that  the  statatea  con- 
ferring upon  the  special  surrogate  of  Oneldacounty  tbe  powers,  and  Imposing 
upon  him  the  duties,  which  are  possessed  and  can  t)e  performed  by  a  county 
j  udge  out  of  court,  are  not  repealed,  but  in  full  force,  and  therefore  that  he 
had  autlMirity  to  grant  a  temporary  injuuction  in  this  action.  The  ^ipellttots 
also  contend  that  tbe  order  adjudging  them  guilty  of  contempt  ahonld  be  re* 
versed,  because  the  findings  of  the  court  and  referee  that  the  acts  of  theappel- 
lants  in  violating  the  injunction  wo-e  calculated  to  and  actually  did  defeat, 
impede  impair,  and  prejudice  the  rights  and  remedies  of  the  plaintiff  in  aaid 
action,  were  not  sustoioied  by  the  evidence  talien  in  this  proceeding.  Tbe 
evidence  and  prooeedingscontalned  in  the  appeal  book  disclose  that  the  plain- 
tiff procured  an  injunction  restraining  the  defendant,  his  servants,  agents, 
assistants,  and  assignees,  ttam  selling,  disposing  of,  or  drawing  away  any  of 
the  hag  oa  the  farm  mentioned  in  tbe  complaint:  and  that  ^appellants,  witb- 
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out  any  applloation  to  vaeate  or  set  Mlde  the  Injanotion,  Knowioglj  and  will- 
fully disobeyed  the  order,  and  sold  and  removed  tbe  hay.   That  the  acts  uf 
the  appellants  in  thus  removing  this  property,  in  defiance  of  tbe  order  of  the 
court,  vere  calculated  to  and  actually  did  defeat,  impede*  impair,  and  i«e]o- 
dice  tbe  rights  and  remedies  ot  thej^idntiff  Is  quite  manifesC.  The  plaintiff 
had  a  right  to  the  order  granted.  The  otHeer  granting  it  had  determined  that 
she  had  that  right.  The  order  was  valid  until  set  aside.   **  If  an  order  within 
the  jurisdiction  of  the  eonrt  is  imprudently  or  erroneously  granted,  the  lenip 
ady  of  Uie  party  aggrieved  la  by  application  to  vacate  it,  or  by  appeal.  It 
eaniK^  be  reviewed  noon  an  appUcawm  to  punish  for  dlsotiedience  (tf  it.  So 
as  long  as  it  remains  In  Anoe  it  Is  the  duty  of  all  parties  to  obey  it."  People 
V.  Bergen,  5S  S.  T.  404;  HaUtoay  Co.  v.  Bamaeg,  45  N.  T.  687;  Barr  v. 
TitM,  75  K.  Y.  844:  People  v.  Dxjoyer^  90  K.  Y.  402.  While  the  injunction 
iwnalned  io  force  the  plaintiff  had  a  right  ander  it  to  prevent  tbe  appellants 
from  interfering  with  the  hay  in  question.   She  bad  a  right  to  the  remedy 
awarded  her.  When  these  proceedings  were  commenoed  the  plaintiff  bad  a 
light  to  tlie  inJonctioQ  granted,  and  to  have  it  enforced  for  the  protection  of 
her  interests.  That  right  was  invaded  by  the  appellants  when  t^y  sold  and 
removed  the  property  which  they  were  enjoined  from  renkoving  or  selling. 
By  that  txA  the  order  of  the  court  was  iwidered  ineffectual,  and  ^e  {^atifrs 
right  and  rwnedy  under  and  by  virtue  of  It  were  destroyed.  This  intertav 
ence  by  the  app^nts  Was    pU  calculated  to,  and  did,  for  a  time  at  least,  im- 
pair, impede,  prejudice,  and  defeat  both  the  right  uid  remedy  of  the  plaintiff. 
That  the  appellants  subsequently  became  alarmed  9lt  tbe  ponible  consequence 
of  their  acts  and  diacha^ed  their  liability  to  the  plainUff,  so  that  she  lost 
nothing  under  her  contract  with  the  defendant  Emery  S.  Fugh,  in  no  way  de- 
prived tier  of  the  rights  which  she  possessed  when  tbe  proceedings  were  tnsHp 
tutad,  nor  did  It  dlscha^e  the  appellants*  liability  for  a  wrongful  interference 
with  tbe  property  removed.   As  was  terselysaid  by  tbe  judge  at  special  term, 
"  what  was  af Lerwarde  done  1^  the  d^endant  does  not  cure,  but  mi^  miti^ 
gate."  See  King  v.  Samee,  118  N.  T.  476.  21 X.  £.  Bep.  182. 

The  Appellant  Stephen  J.  Fugh  chdms  that,  as  the  injunction  order  was  not 
srared  upon  him,  be  cannot  be  punished  Ua  contempt  in  disob^Ing  it.  The 
referee,  upon  evidence  which  we  think  jnsUfled  It,  has  found  that  Stephen  J. 
pQgh  on  the  evening  of  December  7th,  or  on  the  next  day,  was  fully  cc^nlzant 
of  the  service  of  sn3i  Injunction,  and  of  its  contents.  Tlie  court  from  tbe 
evidence  has  also  found  Uiat  he,  with  full  knowledge  of  such  Injunction  order, 
of  its  contents,  and  of  the  service  of  it  upon  the  defendant  Emery  S.  Fugh, 
while  acting  as  tbe  agent,  servant,  and  assistant  of  said  defencUnt,  aided, 
abetted,  and  assisted  the  said  defendant  in  removing,  drawing  away,  and  dis- 
posing of  the  hay  in  question.  In  KoehUr  v.  Batiks  6  N.  Y.  Supp.  470, 
affirmed  22  ST.  E.  Bep.  1184,  It  was  held  that  persons  who  have  actual  knowl- 
edge of  tbe  existence  of  an  injunction  order  are  twund  by  It,  though  It  is  not 
personally  served  on  them.  The  case  cited  seems  to  be  decisive  of  the  ques- 
tion, and  is  adverse  to  the  appellants'  claim.  We  are  of  the  opinion  that  the 
flndinga  of  the  court  and  referee  were  fairly  and  fully  juatlfled  by  the  evi- 
dence, and  papers  read  ou  the  application  for  the  order  appealed  from,  and 
that  no  error,  was  committed  In  granting  that  order.  Older  ^rmed,  with  $10 
oosta  and  disbursements. 


Tmuir  et  at,  v.  Uatob,  Em.  or  xbk  Oitt  or  New  Yobk. 

(AiprsiM  Court,  Qtneral  Tarm.  nnt  DevortmtnX.  July  18,  IBM.) 

LnciTAnon— "Pbrsonal  Ikjuribs'^Diath  bt  Wbohovul  Aot. 

An  sctlcm  for  wroofffally  oauslng  death  It  "for  personal  Injarieo, "  within  Law* 
VJY.  1880,  a  573,  limiuiw to oneraar  motion* sgAlnst the mi^or.aldeniMa, and  oom- 
aaooal^  of  any  dtj  having  60^000  tntaaUtanta  or  over,  for  damages  for  pscaonal  la- 
Jwlaa  alleged  to  have  been  aiutafned  hr  tea son  of  Ua  nstllgonne 

v.lON.TAno.7 — 44 
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'  On  exceptions  from  cireuit  couit.  New  York  county. 

Action  for  Injuries  resulting  in  deatb,  caused  by  an  obstrnctifm  In  astieeL 
The  complaint  was  diainiased  at  the  circuit,  on  ttie  ^and  that  the  canse 
of  action  was  barred  by  the  statute  of  limitations. 

Argued  before  Van  Brunt,  P.  J.,  and  Baurbtt  and  Babtleit,  JJ. 

X.  Laftin  K^toggt  tm  piaintifls.   Thomat  P.  ITIoto.  tor  defendants. 

Bartlett,  J.  The  plaintiffs  brought  this  action  to  recover  damages  nndo' 
section  1902  of  the  Code  of  Civil  Procedure  for  the  wrongful  act.  n^lect.  or 
default  of  the  defendants  in  caaslng  the  deatb  of  Thomas  O'Maley,  lear- 
ing  a  large  stone  in  Tenth  avenue,  near  One  Hundred  and  Forty-Fourth  street, 
in  the  city  of  New  Yorlc,  which  upset  the  slelgb  in  which  Mr.  O'Maley  was 
riding  on  January  8,  1887,  and  threw  him  out.  He  died  from  the  injuries 
thns  received,  on  January  21,  1887.  On  February  i,  1887,  letters  of  admin' 
Istratlon  on  the  estate  of  Mr.  O'Maley  were  issued  to  the  pialntiflh.  On  Jan- 
nary  4.  1889,  the  claim  In  suit  was  presented  to  the  comptroller  of  the  <^tyof 
New  York,  and  its  settlement  and  adjustment  were  demanded,  but  it  has  not 
been  settled  or  paid.  This  action  was  begun  on  February  6,  1889.  Upon 
the  trial  at  circuit  the  complaint  was  dismissed  on  two  grounds,  which  ire 
stated  in  the  record  as  follows:  (1)  That,  by  the  Laws  of  1886,  plaintilb  bid 
one  year  and  thirty  days  after  the  issuing  of  letters  of  administration  In  whi^ 
to  commence  this  action.  (2)  That  the  plaintiff  did  not  bare  ovar  two  jean 
from  the  death  of  the  decedent  in  which  to  commence  this  action. 

Upon  these  rulings  the  only  questions  which  arise  on  the  present  appeal  an 
(1)  whether  the  plaintiffs'  cause  of  action  is  barred  by  chapter  572  of  the 
taws  of  1886,  and  (2)  whether  It  is  barred  by  section  1902  of  the  Codeof  Cira 
Procedure.  Chapter  572,  S  li  of  the  Laws  of  1886,  provides  as  follows:  "Noac- 
tlon  against  the  mayor,  aldermen,  and  commonalty  of  any  city  in  tiiis  state, 
having  50,000  inhabitants  or  over,  for  damages  for  personal  injuries  allegod 
to  have  been  snstained  by  reason  of  the  negligence  of  such  mayor,  aldermen, 
and  commonalty,  or  of  any  department,  board,  officer,  agent,  or  employe  of 
said  corporation,  shall  be  maintained,  unless  tbe  same  shall  be  commenced 
within  one  year  after  the  cause  of  action  therefor  shall  have  accrued,  nor  no- 
less  notice  (»r  tlie  intention  to  commence  such  action,  and  of  tbe  Umeandi^aBs 
at  which  the  injuries  were  received,  shall  have  been  filed  with  the  counael  to 
the  corporation,  or  other  proper  law  officer  thereof,  within  six  months  afto- 
Bucb  cause  of  action  shall  have  accrued. "  If  an  action  for  wrongfully  caio- 
Ing  death  by  negligence  is  "an  action  for  damages  for  personal  Injuries  alleged 
to  nave  been  sustained  by  reason  of  the  negligence**  of  the  defendants  as  a 
municipal  corporation,  then  the  one-year  limitation  prescribed  by  th^  statute 
Is  applicable  to  the  case  at  bar.  and  the  complaint  was  properly  dismissed. 

The  learned  counsel  for  the  plaintiff  insists  that  this  is  not  an  action  for 
personal  injuries  at  all,  but  a  special  statutory  action  growing  out  of  a  death 
caused  by  tbe  wrong-doing  of  the  defendant;  that  it  is  based  wholly  cn  the 
injury  done  to  tbe  estate  and  property  of  the  decedent;  ftud  honoe  th£ 
It  does  not  fall  within  the  purview  or  terms  of  tbe  act  of  1886.  On  the  otbtf 
hand,  the  counsel  to  the  corporation  refers  to  the  definition  of  "personal  injoiy" 
in  the  Code  itself  as  conclusive  in  regard  to  the  meaning  of  the-  statute.  "A 
*  personal  injury*  includes  libel,  slander,  criminal  conversation,  sedoctioiu 
and  malicious  prosecution;  also  an  assault,  battery,  false  imprlscHimenU  or 
other  actionable  injury  to  the  person,  either  of  the  pl^tUT  or  of  aw>Uier.* 
Code  Givll  Froc.  §  3343,  subd.  9.  It  is  to  be  noted,  however,  that  the  Code 
does  not  assume  to  apply  this  definition  to  the  construction  of  other  statntes, 
the  section  cited  beginning  with  the  words:  "Ix^  construing  this  act,  Uie  fal- 
lowing rules  must  be  observed,"  etc. 

Ttw  question  is  not  free  from  difficulty,  but  I  cannot  resist  the  oostdatfon 
that  the  phrase  ** personal  injuries,"  as  ued  In  chapter  878  of  tbo  l4i«s  ^ 
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1S86.  was  emplf^ed  Id  b  less  restricted  and  t«efaiiieft]  seaae  tbat  fliat  whl^ 
the  plaintiffs'  eoansel  would  give  it.  Kotwithstanding  the  dlBtlnctions  whiob 
exist  between  the  action  for  negllgentlj  causing  death  and  theaetlon  for  neg- 
ligently  causing  bodily  harm  not  resulting  In  death,  1  think  nine  lawyers  out 
of  ten  woQld  ordinarily  apeak  of  both  as  actions  for  pei'sonal  injoriea.  And 
it  seems  to  me  that  the  legislature  has  spoken  in  the  same  way  in  the  act  of 
1886.  An  injury  to  the  person  gives  rise  to  both  classes  of  actions,  and  that 
injury  is  the  prominent  Idea  associated  witb  a  negligencesuitinTOlTing death, 
just  as  much  as  with  a  negligence  suit  involving  less  serions  results.  Until 
the  passage  of  Lord  Campbell's  net  in  England*  and  similar  statutes  in  this 
country,  if  the  injured  person  died  in  consequence  of  his  injuries,  no  damages 
were  recoverable  against  the  party  by  whose  wrongful  set  or  negligence  be 
had  suffered.  It  Is  undoubtedly  true  that,  in  a  technical  sense,  the  statute 
gives  a  new  cause  of  action.  Whi^ord  v.  Railroad  Co.,  28  N.  Y.  465;  but 
see  LitUewood  v.  Mayovt  8d  N.  T.  24.  Substantially,  however,  and  consid- 
ering the  nature  of  the  redress  to  be  afforded,  it  is  a  coutlnuatlon  of  the  orig- 
inal causeof  action  for  tbe  benetlt  of  those  dependent  on  the  services  or  bounty 
of  the  deceased,  and  who  have  been  injured  by  the  personal  wrongdoneto  him.. 
The  statate.  says  Judge  Oooley,  "oontinutis  for  tbe  benefit  of  tbe  wife,  hus- 
band, a  right  of  action  which,  at  the  common  law.  would  have  termi- 
nated at  the  death,  and  enlarges  its  scope  to  embrace  the  injtiry  resulting- 
from  the  death."  Cooley,  Torts,  264.  In  other  words,  the  right  of  actloa 
growing  oat  of  what  was  clearly  a  personal  injury,  in  the  most  restricted 
iitnse,  Is  practically,  though  not  technically,  continned  and  extended  bythestat- 
ute.  As  Rapallo,  J.,  points  out  in  Ltttletoood  v.  Mayor,  ntpra,  the  statute 
**  was  intended  to  apply  to  the  case  of  a  party  who,  having  a  good  cause  of  aotioft 
for  personal  injury,  was  prevented,  by  the  death  which  resulted  from  such  io- 
[ury,  from  parsalng  hb  legal  remedies,  or  who  omitted  In  his  life-time  to  do- 
u>.  **  Such  being  tbe  purpose  of  tbe  change  in  the  oommon  law.  I  think  the 
ictlon  thus  authorized  may  reasonably  and  naturally  be  called  an  action  for 
lamages  for  {feraonai  injuries;  and  I  have  no  real  donbt  that  it  was  the  in- 
:ention  of  the  If^islatnre  to  apply  the  one-year  limitation  to  suits  of  this  cbar- 
icter  against  municipal  corporations,  by  the  enactment  of  chaptw  672  of  the 
Laws  of  1886.  This  view  renders  it  unneceesary  to  discuss  the  question 
ivhether  tbe  cause  of  action  was  barred  by  the  two-years  limitation,  and  ie> 
lolres  an  affirmance  of  the  action  of  the  court  below.  Exoeptions  overruled^ 
ind  judgment  radered  for  defendant.  All  concur. 

PAf.T.gTT  e.  Kings  Gountt  El.  Bt.  0& 
iSttprmte  Court,  Oeneral  Term,  Second  Department  July  18, 1890.) 

BLaVATBB  Roads.— COITTRIBUTOBT  NXOUOKTOB. 

In  an  aotion  against  u  eleroted.  railway  ooapanj  for  the  wronfffol  death  «(  a 
pet nter  wfao  was  engaced  Id  painting  tbe  snperstraotore  wlien  stmok  by  a  retiring 
train  and  killed,  it  appeared  that  deoeased  was  In  the  employ  of  a  company  wbloE 
did  the  painting,  ana  Chat  he  could  see  an  approaching  trun  from  where  he  was  at 
work,  and  that  oewasnot  seen  by  tiMengtneer  or  any  one  on  the  train.  Held,  that 
there  ooold  be  no  refxirery. 

On  exceptions  from  circuit  court,  Kings  county. 

Action  by  Absalom  Pallett.  as  administrator  of  Joseph  A.  I^ett,  against  the 
Cinga  County  Elevated  Railway  Company,  for  the  wrongful  death  of  deceased. 
/Omplaint  dismissed.   Plaintiff  excepts. 

Argued  before  Barnaad,  P.  J.,  and  Pbatt  and  Dysmak,  JJ. 

Wm.  J.  &aynor,  for  plaiutlff.  Traoy,  MaeFarlafuU  IviJUt  Boardman  dk 
latt,  toi  defendant. 

I>YKMAK,  J.  We  And  nothing  in  this  case  to  justify  a  recovery.  The  de^ 
eased  was  in  the  employ  of  a  company  engaged  In  painting  the  supentract- 
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ure,  and,  if  be  was  lawfall/  apcm  the  traok»  tbe  defendant  owed  him  no  dofy* 
and  was  under  no  obligation  to  r^nlate  the  operation  of  Ub  tnina  wltb  rA- 
ewaao  to  bit  presence.  Tbe  teBwaioaj  fails  to  convict  tbe  engineer  of  anj 
foUnre  in  duty  aftw  the  discoTeir  oi  the  deceased  upon  the  track,  and  in  taet 
there  is  no  pnoi  that  he  was  seen  by  any  pencra  upon  the  train  ontil  be  was 
struck,  while  it  plainly  appeaia  that  tbe  deceased  could  see  tbe  train  for  a  con* 
siderable  distanoe  from  wbere  be  was  struck.  Sa  was  npoa  a  lalboad  tank, 
and  was  bound  to  Imow  that  a  train  might  run  over  It  at  anytime^  Other 
persons  npoB  or  around  the  trade  mada  their  escape  from  tbe  inooming  tnin 
with  saf  eqr.  and  it  is  not  apparent  why  he  did  not  do  so  likewise.  The  aeep- 
Idons  cannot  therefore  be  sustained,  and  the  defendant  must  ban  Jodgmoit 
dlamiasing  theoomplatnt,  with  eosts. 


Tn  r$  BoBiNBOH'8  Estate 

(9uprem«  Court,  Oenerol  Term,  Seoonct  DepmtmML   JvSj  ti,  ]8B0l> 

OmrsTHiionoH  ot  Wiua— Cumbo— "Chixdrbk"— Tirx. 

A  testator  devlied  propertjr  to  hi*  wife  for  life,  wltb  dlreotloiu  tbat  at  her  deatfc 
It  ibonld  be  told  by  the  exeooton;  and  the  prooeeds  be  deriaed  to  tala  ehQdm 
*then  surviving,  to  M  eqjudly  diTloedamoBK  {be^^  than  and  tiursa^  MM, 
tbat  testator's  granddblloran  Urlng  at  theoeatbof  tala  irifa  wan  notentlUad  to 
take  under  the  will. 

Appeal  ftom  aurnvate'a  court,  Westchester  county. 

On  final  settlement  of  ttie  accounts  of  Edward  A.  BoUnson*  aiftmiUa  cC 
James  W.  BoUnson,  the  surrogate  excluded  James  W.  Todd  and  ottHn. 
grandchildren  of  decedent,  from  partiolpation  in  tliat  portion  of  the  estate 
devised  by  the  secoiul  clause  of  tbe  will.  The  grandchildren  appMl. 

Argued  b^re  Baiward.  F.  J.,  and  Fbatt  and  Dyxman,  JJ. 

SeHtvt  P.  Andnwt,  for  appellants.  8amtul  Watson,  tar  reapondonta. 

Dtkhak,  J.  .  This  is  an  appeal  from  the  decree  of  the  somigata  tax  the 
llnal  distribution  of  tiie  proceeds  of  tbe  pn^ierty  of  the  deoeaaed.  and  tts 
question  preaented  for  determination  ulses  under  the  seomd  danae  at  the 
will  U  James  W.  Boblnson,  deceased,  which  reads  as  follows:  "Asoontf.  I 
a^ve,  devise,  and  bequeaUi  the  boose  and  lot  of  land  on  State  street,  in  Om  vil- 
li^ of  Sing  Sing,  wbere  I  now  reside,  and  ail  the  fornlture  and  flxtuna 
therein,  to  my  wife^  Hannah,  and  my  daughters  Bmma  B.  and  Angfdine  B., 
to  have  and  to  bold,  use  and  enjoy,  the  same  so  Iour  as  my  said  wife  ahall 
live  and  remain  my  widow;  and,  as  soon  as  practicable  after  the  death  or  re- 
marriage of  my  said  wife,  1  direct  my  executors  to  sell  tbe  said  bouse  and  kt, 
furniture  and  fixtures;  and  the  proceeds  thereof  I  give,  devise,  and  bequeath 
unto  mycliildren  then  surviving,  to  be  equally  divided  among  tbem.sbue  and 
jUiareaUke."  Tbe  widow  remained  unmarried,  and  her  life^tata  in  tbe 
premises  named  was  terminated  by  her  death.  Previous  to  tbe  death  at  the 
widow,  and  subsequent  to  tbe  death  of  the  testator,  two  of  his  chfldren*  Will- 
iam Henry  liobinson  and  Mary  J.  Todd,  died,  leaving  children,  who  arethe 
appellants  before  us  on  this  appeal,  and  their  insistence  now  is  that  they  fall 
within  tbe  meaning  of  tbe  term  "children, "  as  it  was  employed  by  tbe  testator 
in  tbe  second  clause  of  his  will.  It  is  not  always  easy  to  discovw  tbe  inten- 
tion  of  a  tratator  in  the  uee  of  the  word  "children"  In  a  last  will  aod  testa- 
ment, and  tbe  uncertainly  is  produced  by  the  flexibility  of  the  term.  In  its 
primary  and  precise  sense  it  stands  for  immediate  ofFspring,  and  sach  is  the 
ordinary  sense  in  wblcfa  it  is  properly  used;  yet  it  may  with  propriety  be  em- 
ployed in  an  enlarged  and  ooUective  signification,  and  so  wo  read  in  tbe  Holy 
Scriptures  of  the  children  of  Israel  who  were  the  remote  descendants  at  the 
paMarch  Jaoob.  In  the  construction  at  wills  and  deviseB,  tbe  moaning  of 
tbe  word  baa  sometimes  been  expanded  so  as  to  include  grandchildren,  when 
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the  obTloiia  tntention  of  the  testator  ooald  not  be  effectuated  without  sucb  ex- 
tension, but  such  construction  Is  not  adopted  without  the  requirement  of  a 
strong  case  ot  intention  or  necessarj  implication.  Aside  from  that,  the  word 
is  understood,  like  all  other  words,  in  its  popular  signiflcntion.  It  Is  the 
province  and  object  of  courts  in  the  construddon  of  wills  to  ascertain  and 
effectuate  the  intention  of  the  testators,  and  in  this  case  sncb  Intention  can 
be  collected  onlj  from  the  fair  reading  and  interpretation  of  the  Instrument 
itaelf,  as  there  are  no  extrinsic  proofs.  In  such  interpretation,  words  are  to 
be  understood  in  the  sense  in  which  they  are  ordinarily  employed,  and,  in  its 
popolsr  as  well  as  preelse  meaning,  the  word  "cliUdren"  signifies  ofihpring 
of  the  first  degree;  and,  if  we  assume  such  use  of  the  word  by  the  testator  in 
tbis  s^nd  clause  of  his  will,  ttie  assumption  will  Impute  to  him  no  Intention 
of  disinherison,  for  the  part  of  his  will  in  which  It  Is  employed  relates  to  a 
portion  of  his  property  only.  The  bulk  of  his  estate  was  given  to  his  chil- 
dren by  the  fourth  clause  of  hla  will,  so  that,  while  we  are  atllberty  to  resort 
to  the  context  of  the  will  to  assist  as  to  determine  the  sense  In  which  the 
word  was  employed  by  the  testator,  we  yet  obtain  no  light  from  tbatquarter. 
The  question  then  recurs,  can  the  appellants,  the  grandchildren  of  the  testa- 
tor, participate  In  Uie  remainder  In  this  real  estate  limited  upon  the  life-es- 
tate of  the  testator^s  widow?  The  language  Is  this:  "I  direct  my  executors- 
tosell  the  said  house  and  lot.  furniture  and  fixtures;  and  the  proceeds  thereof 
I  give,  devise,  and  bequeath  unto  my  children  then  snrvlTing,  to  be  equally 
divided  among  them,  share  and  share  alike;"  and  then  is  nothing  in  the 
structure  of  the  devise  to  justify  the  extension  <tf  the  signification  of  the 
word  "children"  beyond  its  proper  meaning  as  denoting  offspring  in  the  first 
degree.  It  would  l>e  a  forced  construction  to  Interpret  the  meaning  ot  the 
phrase  "my  children  then  surviving"  so  as  to  Include  grandchildren,  and 
especially  so  when  such  construction  would  permit  the  grandchildren  to  share 

aually  with  children,  which  Is  quite  unnatural.  It  is  to  be  observed  that,  in 
the  cases  where  the  signification  of  the  term  "ehlldren"  has  been  extended 
beyond  its  precise  meaning,  the  construction  has  been  aided  by  the  context 
of  the  instrument,  which  cannot,  as  we  have  seen,  be  tnvdced  in  this  case. 
Thus  in  Be  Paton,  111  T.  487, 18  N.  E.  Bep.  625,  it  was  said  In  tbe  opin- 
ion:  "When  the  testatordlre^  a  division  *  equally  wnong  tbeehlldien  he  may 
tlien  bare,  or  tiiose  who  may  be  legally  entitled  thereto,*  he  most  be  regarded 
as  oontemplaUng  the  possibility  of  there  being  other  diildrea  entitled  to 
share  than  his  Immediate  offspring.  The  word  *  those '  must  refer  to  ohildrai 
in  OTder  to  have  a  meaning,  uid  refers  to  the  ohlldren  or  Issue  of  bis  sons 
and  daugliters."  In  tbe  case  of  Prowitt  t.  Bodmask,  87  K.  Y.  58,  one  Dit 
the  propositions  laid  down  by  the  court  of  appeals  was  "that  Uie  term  *  chil- 
dren'may  Include  Issue,  however  remote,  and  wlUbehdd  so  to  include  when- 
ever the  reason  of  the  thing  demands  It."  All  of  the  reported  cases  and  th« 
elementary  works  are  in  harmony  upon  this  question,  and  they  all  inculoate 
the  same  doctrine,  that  the  intention  tit  the  testator,  as  oollected  from  the  en- 
tire will,  most  prevail  In  its  construction.  In  obedience  to  such  prindple, 
we  think  the  intention  of  the  testator  In  this  case  was  pUinly  manifested,  and 
that  bis  ehildren  living  at  the  death  lA  his  widow  tooE  the  mnidnder  In  the 
house  and  lot,  to  ttie  exclusion  of  his  grandchildren.  The  decree  of  the  sur- 
rogate should  therefore  be  affirmed,  wiUi  costs  to  be  paid  by  the  appeUanbi. 
All  concur. 


Btbon  v.  Bxex  9t  al. 
iOamman  Pima  of  Nm  Torli  Oily  and  Coun^fi  Omuna  Tmn.  Jnne^  UBQb) 

1.  AcrtoHS  cat  Ccnmuon— BviDmca. 

A  prOTlshm  In  a  otmtraat  fCr  the  oMutmotlon  ot  a  plooe  <rf  raUroaathat  the 
aoMMBt  due  the  cmtnotor  shall  be  detennined  1^  %b»  maasnTenMnts  and  calaiila- 


Digitized  by  Google 


KEW  VOBK  BUITLEUENT,  vol.  10. 


[CP.N.Y. 


■UoDftof  the  oblef  eaoliiaer  o<  the  ooMtnictton  eompeny  wlB  not  y  »—t  tb»  earn- 
tnotor,  who  ftUegea  tMt  the  ehlaf  eDKlii0ar>i  estiiiuMe  an  fnndnHnt  Md  uajsetk 
-from  proTing  the  nature,  extant,  and  ralne  of  his  work  hy  other  oompoteot  wte- 
netees. 

Ib  ao  aotUm  <m  a  owtreet,  nndw  wbloh  the  oontnotor  la  MitiUed  to  dUferaat 
ntee  of  oompeaeatlan  for  dUnreat  gredaa  of  worit  where  the  oontraotor  haa  teetl 
fled  to  tha  amoont  and  ralne  of  the  work  aIl«Ked  to  hare  bees  done  hf  bim,  it  la 

error  to  exclude  teetimoiur  by  the  ohlef  engineer,  whom  the  oontract  dealKnstee  m 
the  arbltr»tor  of  all  qoeBtfoDs  arising  under  It,  as  to  dedactions  that  should  be  made 
from  the  oontraotor*s  estimate  beeanae  ot  ohMxaa  for  lomr  grades  of  wturkatratae 
flMd  fbr  higher  gradea. 


Appeal  from  trial  term. 

AcUon  hj  John  H.  Byron  i^lnst  Edward  T.  Bell  and  others,  as  adminis- 
trators, eto.»  of  Henry  B.  Low,  deceased,  on  a  contract  for  work  done,  and 

froflts  on  work  wbfoh  defendantfl'  intestate  prevented  plaintifF  from  doing, 
n  1881,  defendants*  intestate  had  a  contract  with  the  New  York  A  Scranton 
Constraction  Company  to  btilld  for  it  about  40  miles  of  railroad  lying  in  New 
Jersey  and  PeiinsylvaDia,  being  part  of  the  New  York,  Susqnelianna  A  West- 
ern Kailroad.  In  May,  1881,  defendants'  intestate  sublet  to  plaintiff  about 
four  miles  of  this  work  at  specified  prices  for  rock  and  earth  excarations. 
The  ease  was  originally  brongfat  against  Mr.  Low  in  his  life-time,  and  plain- 
tiff obtained  a  judgment.  Mr.  Low  appealed  to  the  conrt  of  appeals,  and  the 
following  statement  of  facts  is  taken  ^m  the  opinion  of  that  conrt.  (16  N. 
B.  Rep.  46:)  "By  the  terms  of  the  contract,  the  chief  engineer  of  the  oon* 
structlon  company  [Daniel  H.  Wood]  was  made  the  arbitrator  between  the 
parties  to  settle  all  dlfTerences  arising  outof  the  contract,  to  estimate  the  qaan- 
tities  and  amounts  of  the  several  kinds  of  work,  and  make  monthly  certificates 
for  the  same,  reserving  10  per  cent,  thereof.  The  flnai  payment  to  be  made 
was  proTlded  for  in  these  words:  *  But,  in  case  of  the  fall  completion  of  said 
work  by  the  party  of  the  first  part,  then,  and  upon  the  final  estimate  thereof 
by  the  said  chief  engineer,  the  said  party  of  the  second  part  agrees  to  pay 
within  10  days,  to  the  party  of  the  fli-st  part,  the  full  amount  then  due,  in- 
cluding the  reserve  of  ten  per  cent.'  "  The  court  of  appeals  held  that  tbe  en- 
gineer's certificate  was  a  condition  precedent  to  plaintiff's  right  of  raooToy, 
and  reversed  the  Judgment  in  his  favor  because  he  had  not  obtained  tbe  cer- 
tificate, and  because  his  evidence  failed  to  show  that  he  had  ever  demanded 
it  from  the  chief  engineer.  While  the  action  was  pending  in  the  trial  term, 
Mr.  Low  died,  and  his  admiuistrators  were  instituted  as  defendants.  On  tbe 
second  trial,  plaintiff  testified  positively  (folios  168-172  of  the  caseon  appeal, 
referred  to  In  tlie  opinion)  that  he  had  demanded  the  final  estimate  before  the 
bringing  of  the  action,  and  that  be  had  repeated  such  demand  once  a  week  for 
two  months.  D^endanta  then  read  plaintiff's  cross-examination  on  the  tat- 
met  trial,  wherein  be  stated  that  he  had  made  repeated  ioqairy  of  UiechiefeD- 
^neer  whether  the  estimate  and  measarements  of  the  divlskm  enictneers  bad 
been  returned  to  the  chief  engineer,  so  that  he  oould  make  tbe  final  estimate. 
l%e  defendants  also  read  the  testimony  given  by  Mr.  Low  on  the  former  trial. 
Mr.  Low  stated  that  the  whole  estimate  of  the  amount  due  pU^ntiit  nader  his 
contract  was  986,354.49,  and  that  he  had  beenpald  986,319.38.  Tbe  examinar 
tion  then  proceeded  as  fMlows,  (ftdtos  520-523,  Case  on  Appeal,  referred  to  in 
opinion:)  "Question.  Now,  wliat  was  included  In  that  whole  estimate? 
Annoer.  Everything  up  to  the  time  of  thls&uit.  Subsequently  tbestatement 
by  Mr.  Truesdell  to  the  chief  engineer  Increased  the  N.  J.  Division  •2,046.83. 
Q.  That  is  the  statement  that  it  has  been  said  bere  was  furnished  to  Mr. 
Wood  some  time  in  the  month  of  March?  A*  Y«s.  It  Increased  tlw  uaoant, 
with  Mr.  Truesdell's  estimate  to  Mr.  Byron,  of  the  N.  J.  Division*— Incnaaed 
tbe  amount  that  would  apparently  be  due  to  Mr.  Byron,  •2.046.83.  There 
should  be  deducted  from  that,  as  I  supposOf  that  claim  of  8*000  yards  of  earth. 
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measured  twice.  That  was  Includad  at  33  cents  a  yud,  which  was  twice 
measured*  which  is  $690.  01  the  rock  taken  out  at  Indian  Ladder  bluff* 
outside  of  the  slope,  that  I  bad  uci  assented  to,  and  bad  not  knowledge  of, 
there  were  1,158  yards  that  were  charged  to  me  at  •1.26,  when,  aooordlng  to 
the  tratlraoDj  of  the  chief  engineer,  it  should  have  been  taken  out  and  re- 
moved for  60  cents.  1  have  deducted  75  cents  a  yard  for  this  amouitof  rock 
that  fell  down,  and  was  removed,  and  thrown  over  into  the  river,  1,158 yards, 
which  makes  $868.50.  There  were  140  yards  of  riprap  wall,  estimated  by 
Truesdell  at  91.50  per  yard,  which  is  50  cents  too  much,  or  #70  too  much,  I 
may  state  that  this  riprap  wall  is  made  from  stone  tsmoved  from  the  oat, 
and  meHSured  to  him,  allowed  to  him  as  rock-work  in  the  cut,  so  he  has  been 
paid  for  that  ouce.  The  aggr^ate  (tf  that  deduction  Is  $1,628.60,  which  de- 
dncted  from  42,046.83  would  IeaTeS418.33,  from  which  I  deduct  overpi^ment; 
414.80,  leaving  due  him.  if  the  work  bad  been  certified  to,  •403.53.**  To  this 
■answer  the  plaintiff  objected,  as  not  responsive,  after  the  words,  **dM  to  Mr. 
Byron  $2,0^.83,**  and  the  court  sustained  the  objection,  and  struck  out  the 
objectlouable  part  of  the  answer.  The  jury  returned  a  verdict  of  $7,372.20  in 
plaintifTs  favor;  and  from  a  judgment  thereon,  and  an  order  denying  a  attW 
trial  on  the  judge's  minutes,  defendants  appeal. 

Argued  before  Labbehobs,  C.  J.,  and  Bookstatbb,  J. 

W,  J,  Sroot  for  appellants.  X>  £<t^to  KtUoggt  Ut  raapondanb 

Larrehore.  C.  J.  This  case  has  been  once  tried  and  appealed  to  the  eoart 
of  appeals.  The  report  of  it  in  that  court  {Bjfron  v.  Low,  109  K.  Y.  291, 10 
N.  E.  Rep.  45)  contains  a  statement  of  the  facts.  The  app^nts  claim  that 
CD  this  new  trial  the  objection  which  led  to  the  reversal  before  has  not  been 
obviated;  but  I  am  (tf  opinion  that  the  testimony  of  plaintiff  at  folios  168  to 
172,  inclusive,  makes  out  a  prima  /aei*  case  of  a  demand  for  the  certificate 
from  the  chief  engineer,  as  required  by  the  contract.  Flaintifl't  direct  testi- 
tto^y  on  the  former  trial  on  this  point  la  not  given,  but  we  scaroely  tbink  ap- 
pellant!^ contention  that  it  was  sabstantially  the  same  as  on  the  {oesent  trial 
can  be  correct  His  former  cross-examination,  which  was  r«id  on  this  fecial, 
may  all  stand  consistently  enough  with  the  direct  evidence  of  a  demand  for 
the  certlQcate  itself,  which  is  now  given.  There  is  other  evidence  from  wbloh 
the  Jury  might  have  and  did  conclude  that  the  certificate  bad  been  uaraason- 
«bly  refused  The  case  would,  therefore,  be  analogous  to  the  anwarraatable 
withholding  by  an  architect,  from  a  contractor,  ai  a  oertlflcate  of  the  oomple- 
tlon  of  his  contract.  The  contractor  must,  as  aeonditlon  precedent  to zecoreiy 
«t  law,  either  prodnee  the  architect's  certificate,  or  satisfactOTily  acoonnt  for 
Its  absence.  Similarly,  In  the  case  at  bar.  facta  were  shown  from  wlddi  the 
jury  might  Infer  that  the  engineer's  certificate  was  kept  back,  withont  just 
•cause,  for  an  unreasonable  length  of  time.  Even  under  the  decision  of  the 
court  of  last  resort,  therefore,  we  think  tlie  jury  were  authorized  to  find  that 
the  condition  precedent  had  been  complied  with,  and  that  plaintiff  was  not 
bound  to  wait  longer  before  proceodiug  to  enforce  his  fights,  especially  In  view 
of  the  fact  that  defendant  was  about  to  dt^art  from  the  country. 

Many  of  the  exceptions  to  rulings  upon  the  trial  we  do  not  deem  of  any 
aerlous  consequence.  The  contract  movided  that  the  work  should  beeze- 
cnted  and  performed  under  the  direction  of  the  chief  engineer,  or  his  assist- 
ants, by  whose  measurements  and  calculations  the  quantities  and  amoonte  of 
the  several  kinds  of  work  performed  should  be  determined.  But*  certainly, 
ttat  could  not  preclude  the  testimony  of  other  experts  In  a  suit  to  enforce 
f)laihtiff>  rights.  We  do  not  think  the  contract  obliged  plaintiff  to  submit 
to  the  chief  engineer's  decision  and  allowance,  witiiout  the  right  of  appeal  to 
the  court,  if  the  former  claimed  that  he  was  fraudulently  or  unjustly  dealt 
with;  and  if,  under  any  circumstances,  he  was  entitled  to  sue,  it  goes  without 
^aylag  he  had  the  right  to  call  witnesses  socb  as  the  assistant  engineers  Trues- 
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dell  and  OooH  to  prove  the  natort,  exteikt,  and  value  of  the  woifc.  This  ox- 
eeptfon  was  not  well  taken. 

Coaslderatde  evidenee  was  excepted  to  beoiuse  It  was  allied  to  relata 
to  transaetlfma  with  the  original  defendant,  now  deceased,  bat  none  of  au^ 
exoepUons  seemed  valid.  Many  ot  the  answen  complained  of  do  not.  as  a 
matter  of  fact,  relate  eitlier  to  cmTersations  <a*  transactions  wltti  the  do- 
ceased;  and  sodi  of  them  as  mi^  seem  Impliedly  to  do  so  ocuEie  within  tlw  ex- 
o^on  to  the  rule,  made  a  part  of  the  mle  itself  hy  section  829  of  the  Oode. 
The  testimony  of  the  deceased  defendant  rat  the  former  trial  was  read  w  be- 
half of  the  defense  here;  and  pUilntiff,  therefore,  became  entttied  to  sivB  bb 
version  ornlly  of  the  matters  therein  referred  to. 

The  mlings  as  to  the  testimony  of  the  siUd  deceased,  exdndlng  a  consider- 
able portion  of  It,  seem  from  the  printed  record  rather  ttiki;  but  th^  were 
within  the  discretion  of  the  trial  Judge.  In  the  mling  espe^ly  com  plained 
of  at  folios  520,  521,  522,  much  of  the  long  answer  was  dearly  irresponsive, 
as  the  court  hdd;  and,  moreover,  it  contained  otHiduslons  and  calculattoni. 
Nevertheless,  we  are  constrained  to  hold  that  the  axclosion  of  certain  ques- 
tions put  to  the  witness  Daniel  H.  Wood  constituted  error  which  will  require 
a  reversal.  The  plaintiff  bad  testified  as  to  the  amount  and  value  of  the  work 
alleged  to  have  been  done  by  him  under  tlie  contract,  from  a  statement  he  bad 
made,  and  tbe  same  was  offered  and  received  in  evidence  without  objection 
as  to  that  method  of  proof.  AVhen  Mr.  Wood  went  on  the  stand,  this  paper 
was  shown  to  him,  and  be  was  asked  to  state  what  deductions  should  be  made 
from  the  amount.  This  question  was  objected  to,  and  excluded.  Thefollow- 
ingqnestlon  waaalsoput,  withaslmilarruling;  "QueatUnu  What  propwtioa 
c£  the  865  51-100  yards  or  riprap  wall  that  Byron  has  estimated  at  a  dollar  and 
a  half  a  yard, — what  propurtion  of  it  should  be  at  a  dollar  a  yard?"  Tbis 
qnestitm  was  pat  to  Mr.  Wood  later  on,  and  excluded:  *^Qtteation.  From  what 
you  saw  there  on  the  grouod  at  Indian  Ladder  bluff,  what  amount  of  rock, 
in  your  opinion,  was  taken  out  outside  of  tbe  slopes,  as  provided  for  in  the 
contract  and  specifications?"  Tbecontiact  provided  that  tbe  plaintiff  should 
be  paid  "for  rock  cut  at  Indian  Ladder  bluff  one  dollar  and  twenty-five  centi 
per  cubic  yard;"  andapoition  of  tbe  judgment  rendered  depends  upon  the 
]ary*s  estimate  of  how  much  of  such  rock  was  actually  cut.  It  must  be  xe> 
membered  that  the  contract  did  not  specify  a  gross  sum  for  plaintiff's  com- 
pensation, but  merely  rates  for  different  kinds  of  work;  and  therefore,  both 
from  the  very  nature  of  tbe  agreement,  and  because  directly  raised  by  tbe  aot* 
swer.  tbe  amounts  and  kinds  of  work  actually  performed  were  at  Isaoe.  This 
witness,  Mr.  Wood,  was  not  only  the  chief  engineer  of  the  New  Tork  & 
Scranton  Construction  Company,  but  by  the  4»ntract  itself  he  was  **app<^nted 
a  common  arbiter,  to  whom  and  every  question  of  difference  between  the 
parties,  growing  out  of  this  contract,  shall  be  referred,  and  whose  decisios 
shall  be  final  and  binding  upon  both  parties."  Certainly,  be  was  a  compe- 
tent expert  upon  all  these  matters  upon  which  his  testimony  was  excluded, 
and  such  testimony  would  have  been  very  relevant  for  tbe  d^ense.  It  was  i 
serious  error  not  to  allow  him  to  testify  as  to  the  facts,  as  it  would  have  been 
if  tbe  court,  under  defendant's  objections,  had  rejected  tbe  evidence  of  the 
assistant  engineers  Truesdell  and  Coons.  Defendants  were,  in  effect,  deiffived 
of  the  evidence  of  their  principal  witness  on  a  most  Important  branch  of  tiie 
controversy.  I  cannot  discover  that  this  ertor  was  in  ajiy  manner  cured,  aal 
there  Is  no  alternative  but  to  order  a  new  trial.  Judgment  reroraed.  Nev 
trial  ordered,  with  costs  to  abide  the  event. 
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Dabkah  «.  Bora. 

(Common  PUiu  of  Ntm  Fork  OUv  and  Ocwntih  Ommal  Tmm.  Ivm  %  im) 

PbdBtlfl  «M«UM  that  defaiidaiift.sbnkor,  bad  wHaaoto  for  Ua.«id«hBkha 
bad  nfoMd  to  piqr  over  the  prooaeos.  DaCendatitnnoTtdeaiia  tamunff  to  ahow 
that  ttafl  relation  of  banker  and  onatomer  exist«d  between  him  and  idafntUt,  and 
tbat  be  bad  paid  out  snob  prooeeda  on  idieoks  drawn  by  plaintUL  A  leUer  from 
plaintiff  wae  vat  in  evidenoe  In  wbloh  ba  apoke  of  laaTlng  money  on  dapoelt  wttb  tbe 
daftndant.  field,  tbai  ajudgount  for  plaintiff  tor  aneh  pweeeda  mold  not  be  dl^ 
tnrtied. 

Appeal  from  trial  twin. 

ActloD  by  James  K.  Darrab  against  James  Boys.  Jadgment  was  giren  tot 
l^alntiff.  and  defendant  ai^)eal8. 
Aigned  before  Larbshobb,  C  J.|  and  BoouTATSSt  J. 
/.  M.  Ferguaon,  {John  A.  Dtadjft  of  couniel,)  for  Reliant.  Carrtngton 

A  Enierson,  for  respondent. 

BooKSTATEB.  J.  The  defendant  Is,  and  at  the  time  of  his  transactions 
with  the  plaintiff  was,  a  broker  and  hanker  and  a  dealer  In  commercial  paper. 
Before  the  acts  complained  of.  the  defendant  had  sold  for  the  plaintiff  a  prom- 
issory note,  reoelvlng  one-half  the  amount  in  cash,  and  the  other  half  in  an- 
other note.  On  the  27tfa  of  June,  1888,  plaintiff  delivered  to  the  defendant  a 
note  for  $4,5^.12,  which  the  latter  was  to  sell  on  the  same  terms,  and,  as 
plaintiff  daima.  was  to  pay  orer  the  cash  realized  therefor,  less  the  discoant, 
to  him,  upon  receiving  it.  Subsequently  the  defendant  received  •1.200  cash 
on  account  of  the  note,  and  never  received  more,  the  difference  being  in  some 
way  settled  between  the  plaintiff  and  the  purchaser  without  defendant's  in- 
tervention. Before  the  commencement  of  this  action  plaintiff  demanded  the 
cash  received  on  this  note  of  the  defendant,  which  was  reftMed.  Thereupon 
this  action  was  commenced  for  the  conversion  of  the  proceeds.  Tbe  defense 
interposed  was  a  denial  of  tbe  conversion  and  payment.  The  answer  also  set 
np  a  counter-claim,  which  was  stricken  out  on  demurrer.  On  the  trial  the 
plaintiff  testified  to  his  version  of  the  transaction  as  above  set  forth,  and  the 
defendant  gave  evidence  tending  to  prove  payment  in  full,  and  also  that  tbe 
relation  of  banker  and  customer  existed  tietween  the  parties,  and  tbat  the 
01,200  had  been  credited  to  the  plaintiff  on  his  account  sa  such  customer,  and 
paid  out  as  directed  by  liim.  It  was  shown  on  the  part  of  the  defendant  tbat 
plaintifl  had  drawn  a  number  of  checks  on  the  defendant,  but  plaintiff  olalpied 
that  ttiese  were  drawn  at  defendant's  request.  Instead  of  paying  cash,  except 
in  a  few  instances,  when  they  were  drawn  for  small  amounts,  and  then  the 
plaintiff  arranged  with  the  defendant  fdr  their  payment  when  presented.  The 
defmdant  also  introdDced  In  evidence  a  letter  written  by  the  plaintifl  to  him. 
In  which  be  wyt:  "I  told  them  [the  Mount  Morris  Banki  I  kept  an  account 
with  yon,  >o  take  care  and  give  me  a  good  send-off.  I  will  see  you  in  the 
morning,  and  hope  there  wIlT  be  no  further  delay  about  Clarke.  I  want  to 
keep  an  aooount  with  yon*  and  remember  the  more  money  we  get  from  Clarke 
the  more  I  can  ^ford  to  leave  on  depoelt  with  yon.**  This,  in  onr  opinion, 
went  tax  to  coxroborate  defendant's  theory;  but  this,  together  with  the  ac- 
coonte  tending  to  ahow  pigment  and  an  actual  Indebtedness  of  the  plaintiff 
to  defendant*  and  all  the  other  dnmmstanees  in  tbe  case,  were  fairly  8ul>- 
mltted  to  the  Jury  In  a  charge  to  which  the  defendant  took  no  enepUon,  and 
tl^y  rendoed  a  verdict  in  fiivor  of  the  plaintiff.  We  have  earefnUy  exam- 
ined tbe  conflicting  testimony  in  this  case  with  the  aid  of  the  oral  arguments 
and  briefli  of  both  parties,  and,  wbila  we  might  have  arrived  at  a  different  re- 
sult, we  cannot  say  tbat  the  preponderance  of  evidence  is  so  great  aa  to  au- 
tboiize  ni  to  reverse  tbe  judgment  on  tbat  aooonnt.  in  the  absence  ot  anything 
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tending  to  show^liat  then  wu  s  mistake  on  the  put  of  tbe  jnrj,  w  ttnft  tbt? 
were  inflaanoed  hy  bias*  passion,  prejudloe,  or  oorrupUon.  Ko  other  ques- 
tion being  raised  the  an>^  ^  "ib  case*  the  Judgment  ahoald  he  nWiiiwil. 
witbeoata. 


Obowuct  P*  UUWHI* 
{Atperfor  CMirt  of  Nmo  Toilt  Otly,  OaiMral  Turn  Ana  ff»  IMOb) 
Bjbotmbnt— PLuBixa — AjniJfDMBirr. 

After  two  trtala  In  ejeotment,  In  wtitoh  tii«  defenw  to  adTene  powBMliw,  wm 
unendment  IntrodadiiK  a  new  party  plaintiff  1b  Improperly  allowed,  both  baeaoae 
of  tiie  laohai  of  plaintiff  In  maldng  tM  motion  to  amend,  and  beoaisae  on  »  nsv 
trial,  to  whloh  dafendant  la  entitled  aa  a  matter  of  riglit,  anew  iMoewlU lie  pn- 
aanted  aa  to  whether  advene  poweaiion  oaa  be  ahown  ae  agaiuat  the  new  paxtj. 

Appeal  from  an  order  made  at  special  term  allowing  the  plaintiff  to  iimend 
the  summons  and  complaint  in  this  action  by  adding  the  name  of  one  Ellen 
Btdy,  as  party  plaintiff,  and  hy  adding  to  the  complaint  soeb  all^ations  as 
might  be  appropriate  to  aet  forth  her  Interests  in  the  premises  mentioned  in 
the  complaint.  The  action  was  commenced  In  the  year  1888,  In  the  name  of 
Gomelius  Qeorge  Crowley,  grantor,  and  Joshua  0.  Sanden.  grantee,  against 
Haty  Murphy  and  others,  under  section  1501  of  the  Code  of  Olril  Proocdora, 
to  recover  the  poBseaslon  of  certain  premises  situate  within  the  city  uuIoodd^ 
of  New  Tork. 

Argued  before  Fbeedhah  and  Tritax,  JJ. 

JDavid  B.  Ogdm,  for  appeUant.  Totontend  A  MaJOan,  tar  tespondent. 

Trttaz,  J.  It  is  not  necessftiyfor  as  to  determine  the  Interesting  qaeatlCKis 
suggested  by  counsel  for  respondent.  If  Ellen  Daly  was  not  a  necessary 
party,  plaintiff  should  not  have  made  the  motion  that  hedid  make.  WetUnk 
that  In  view  of  the  fact  that  there  have  been  two  trials  of  this  action,  and 
that  d^endant  had  paid  one  large  bill  of  o(»t8  to  plaintiff,  and  because  of  the 
laches  of  plaintiff  In  making  the  motion,  the  motion  should  hare  been  de- 
nied, and  plaintiff  left  to  commence  his  action  anew.  There  Is  another  and 
more  important  reason  why  the  motion  should  have  been  dented.  Tltls  Is  sn 
action  of  f>jectment.  As  before  stated,  the  case  has  been  tried  twice.  And 
the  defendant  has  availed  herself  of  thestatutory  right  given  by  section  152S. 
and  has  paid  the  costs  required  by  that  section  in  order  to  obtain  a  new  triaL 
This  new  trial  should  be  of  the  same  issues  as  those  that  were  tried  in  the 
first  action.  One  of  the  issues  tried  in  the  tlrst  action  was  wh^er,  ai 
against  the  plaintiff  in  that  action,  there  had  been  adverse  possession.  Now, 
if  the  amendment  sought  for  Is  allowed,  a  new  issue  will  be  presented  intbli 
action,  viz.,  whether  the  defendant  can  show  adverse  possession  not  only 
Rgainst  the  plaintiff.  Cornelius  J.  Crowley,  but  against  another  person,  BUeo 
Daly.  The  plaintiff,  If  he  saw  fit  to  do  so,  could  have  discontinued  this  sfr 
feion,  and  oduld  have  begun  another,  in  which  new  action  he  could  have  brongfat 
tnall  of  the  necessary  parties.  The  order  appealed  from  ia  xevemed.  with 
eoato,  and  the  motion  is  denied,  with  $10  costs. 


MoMuBBAT  o.  Bnm. 
(Ottv  Oovrt     BrootOvn,  General  Term.  Ane  IB,  IHO.) 
wiains*aATo»— BAm-CHsoK  Fun  Apna  Duwn's  Dbats. 

An  admlnlatratOT  of  a  aolvent  estate  canB<M>  reoover  moneya  obtained  trom  alMa^ 
after  deceased's  death,  upon  a  obeek  given  him  a  few  davahefwa  death,  fBp» 
mentor  debts,  though  the  holder  knew  of  hia  death,  and  fMiad  to  lafoirmtte  m& 
fhersof. 

ppeol  from  trial  twnu 
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AeUoii  by  libuy  Aan  If cMiurt»,  as  adminlatrablx  at  Lawnnoe  Ennls*  de- 
CMMd.  against  TerOM  Ennla.  TteJadgnMotwastorthapbiiUUK.  Dateod- 
aat  appeals. 

Argued  before  Yak  Wtok  mi  Osbobme,  JJ. 

fiTMnfon  (ft  IFilMatM,  for  appeUant.   ij.  B.  BunnsUt  for  reapondent 

Yan  Wtok,  J.  The  trial  court,  at  the  request  of  both  partiea,  aod  with- 
out objection  or  exception  of  either,  found  tbat  Lawrence  Ennls,  a  few  days 
before  hiadof^h,  delivered,  for  valuable  consideration,  checks  for  $1,200  drawn 
hj  him  to  the  order  of  defendant,  Teresa  Ennie,  which  checks  she  had  cashed 
•t  the  bank  a  few  days  after  his  death,  without  dlaclosing  his  deatli.  This  Is 
an  actiim  by  his  adminiatiatrix  to  recoTer  from  defendant  such  sum  for  money 
bad  and  receired  by  her  to  plaiatifl's  use.  Judgment  waa  rendered  in  &Tar 
of  plaintiff,  from  which  defendant  appeals.  There  is  no  eontroverted  qnea- 
tlon  ot  fact  raised  by  either  party,  and  there  ia  no  intimation  that  the  estate 
of  Ennis  is  insolvent.  This  appeal  presents  to  us  a  single  question  of  law, 
viz.:  If  a  debtor,  a  few  days  b^ore  hia  dMth,  delivars^  in  payment  of  bis  in- 
dri>tedneaB,  his  own  check  to  the  ord«'  of  his  creditor,  who  a  few  days  after 
■nch  death  receives  from  the  bank  the  money  on  the  same  without  informing 
the  bank  of  the  death,  can  the  administratrix  of  such  dead  debtor  recover  the 
anm  80  received  by  the  creditor,  when  the  estate  is  not  shown  to  be  insolvent? 
Strange  to  aay,  an  apparently  thorough  research  fails  to  disclose  either  aa 
Snglish  or  American  authority  a^judloitlng  this  point.  This  would  Indicate 
cUher  that  aueh  a  case  seldom  oocun,  or.  If  it  frequently  oconis  in  actual 
practice,  the  business  mind,  at  least,  has  acquiesced  in  the  regularity  and  Jna- 
ttce  thereof.  When  we  oonsider  the  unlvwsal  use  of  the  bank-check  to  tiana- 
fco*  money  from  debtor  to  oredibv  in  this  country  and  England,  In  tlw  trans- 
aotioa  of  the  immense  volume  of  commerclalt  mercantilet  and  other  bn^uaSi 
nqnlrlng  millions  of  checks  in  each  year,  the  ooavlotlon  la  irresist  ble  that  it 
daily  oocuxt  ^t,  at  the  death  of  debtora,  their  cheeks  to  order  of  creditoni 
an  nnooileeted  In  the  hands  eredUors,  or  in  the  mall  for  them,  or  on  d»- 
t  with  banka  or  bankws,  or  in  the  maU  after  such  deposit,  for  collection, 
well-known  dlllganoe  and  alertness  of  creditors  engaged  in  every  branch 
«f  bnalnesa  renders  it  certain  that*  in  dally  praottoe,  ohedb  of  deceased  debt- 
era  in  Uie  poflsesshmotcreditoraarepaid  by  the  banka  until  such  banka  are 
actually  informed  «f  death  of  the  drawera.  Any  other  rule  would  do  much 
to  dog  the  wheels  of  business*  and  bank-cbedca  would  tall  into  disuse;  for 
banka  WMild  not  pay  them  unless  they  had  actual  information  tbat  the  drawers 
woe  aliTe,  ud  creditOTS  in  cash  transactions  would  not  receive  payment  by 
check.  What  we  deem  to  be  the  existing  practice  ahould  be  nphdd  In  the  in- 
terest ot  the  business  pnUlc,  creditors,  banks,  and  debtors,  unless  to  do  so 
would  violate  acme  estawlsbed  mle  (tf  law.  The  dortilne  evolved  from  such 
a  practice  antagtmizea  no  express  adjudication  on  the  exact  point.  Bespond- 
«Dt  suggests  tluit  it  is  hostile  to  the  principle  of  proportionate  equality  of  cred- 
itors in  the  assets  of  a  dead  debtor.  The  answer  to  tbat  objectifm  is  that  the 
infringement  of  aucb  right  is  not  involved  in  this  case,  for  there  is  not  Uw 
aligliAest  intimation  In  the  evidence  thf^  the  £nnls  estate  li  Insolvent.  Then* 
im^n,  Uw  doctrinoi  so  far  as  it  applies,  to  the  caoae  at  bar,  is  in  perfect  liar- 
mony  with  Mm  equally  well  established  rul«  that  credltora  of  the  solvent  es- 
tate ct  a  deceased  debtor  are  entitled  to  be  paid  in  full.  Defendant  has  not 
exceeded  hw  right  in  Uiat  respect.  Bespimdent  laid  some  stress  on  the  rule 
that  diH^  revokea  the  authority  of  an  agent,  but  he  overlooked  the  modifica- 
tion cr  exceptiai  thereto.  A  creditor  receiving  from  a  debtor  a  check  In  pay- 
awnt  of  his  claim,  it  ia  an  anUiorlty  coupled  with  an  interest,  viz.,  to  receive 
the  money  from  the  bank,  if  it  will  pay  the  same,  and  retain  the  money  as  his 
own.  SiKb  an  authorttgr,  death  never  revises.  Beapondent  chiefly  rests  his 
light  to  recovery  oa  the  tiieozy  tliat  deatti  vesta  all  the  personal  property  of 
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the  Inteetate,  stonier,  in  hiB  administratrix.  Thla  1b  onlj  parttallj  true. 
It  is  not  vested  absolntely  in  to  do  witti  as  she  pleases,  but  rather  in  tnst 
to  pay  ttie  debts  due  the  creditors  in  fall,  if  snfflcient.  The  moat  that  oan  be 
■aid  in  this  case  is  that  such  trast  has  executed  Itself,  so  far  as  defenduit  is 
concerned,  by  rirtue  of  the  portioalar  eiroomstanoes  surronnding  the  transsc- 
tioD,  without  the  active  intnrventlon  of  the  administratrix.  The  contention 
of  appellant  does  no^  In  onr  opinion,  invade*  harmfoUy  at  least,  any  of  the 
established  pilnotplee  of  our  law. 

The  action  for  money  had  and  received  to  the  nseof  Mother  is  In  Its  nature 
a  purely  equitable  action,  and  can  never  be  maintained  unless,  according  to 
natural  justice  and  equity,  the  plahttlif  is  entitled  to  the  money  as  against  the 
defendant  It  admits  of  any  defense  which  shows  the  plaintiff  ought  no^  in 
good  consdenoe,  to  recover.  "In  one  word,  the  gist  ot  this  kind  of  actton  is 
that  the  defendant,  upon  the  tdronmsfauiees  of  the  ease.  Is  obliged,  l^ihe  ties 
of  natural  Justice  and  equity,  to  refund  the  mon^."  Jfesfls  v.  MavMan,  t 
Burrows.  1010. 1012;  Sank  t.  Baifmond,  8  Wend.  69, 74;  Sddjf  Smith. 
18  Wend-  489.  "Whether  the  defendant  oonld  sue  at  law.  in  his  own  name, 
to  recover  the  mon^,  w  whether,  having  fairly  got  it.  thla  action  for  moner 
had  and  received  to  the  plalnttflF's  use  can  be  matntslned.  are  veiy  dUferent 
questions.  This  is  an  equitable  action,  which  may  be  defended  upon  the  awne 
equitable  printdples  as  those  upon  whleh  it  is  maintained.  As  a  general  rule 
the  question  is,  to  which  par^,  «b  aqm  et  bono,  does  the  money  bdong? 

*  *  *  To  allow  the  plaintiff  to  recover  it  hack  wonid  be  to  make  this  the 
flxst  In  a  cireult  of  four  actions,  which  would  end  In  leaviu^  the  money  Just 
where  it  was  In  the  beginning."  Bwl  v.  Boughton,  2  Mnlo,  91,  see  93. 
eee.  also.  Mayer  v.  Shoemaker^  6  Barb.  319;  Barber  v.  Cary,  11  Bartk,  549. 
661;  Sank  v.  BWngt,  66  N.  Y.  626,  see626.  Testing  the  ease  before  ns  br 
the  prindples  of  the  Anting  authodUes.  It  la  quite  evident  tbey  do  not 
fiivor  the  recovery  of  {dalntiff.  Defendant  was  a  crediUnr  of  Lawrence  Ennls. 
and  so  found  to  be  by  the  court,  at  the  reqnest  of  bothpartiee.  without  ob- 
jection or  exception.  J^A  v.  Jaeobtohn,  *40  N.  Y.  589.  It  was  his  moral 
and  legal  duty  to  pay  her,  and  he  did  all  be  could  to  do  so  out  of  hta  funds  in 
thia  bank,  which  cashed  the  dieck  for  her.  She  was  entitled  to  be  paid  in 
fall  by  htm  during  his  life,  or  out  of  bis  estate  after  death.  If  solvent.  Un- 
der  such  drcumstanLes.  she  is  not  obliged,  "by  the  ties  of  natural  juetloB  and 
equity,  to  refund  the  money.**  Her  retention  of  it  is  not  against  good  con- 
sdence.  In  the  language  (MF  Bbohson,  J.,  in  Buel  v.  Boughton,  2  Denio, 
94,  **to  allow  the  plaintiff  to  recover  It  bade  would  be  to  make  this  the  first 

*  *  *  [of  two  actions]  whhib  would  end  in  leaving  tb»  moMgrJust  when 
It  was  at  the  beginning.''^ 

Though  the  exact  question  before  us  has  apparently  never  been  passed  upon 
by  the  courts,  yet  we  Bud  it  discussed  in  two  cases,  and  expressions  made  ta< 
vorable  to  the  contention  of  Uils  appellant.  In  Tate  v.  Bilbert,  2  Yes.  Jr.  118. 
Chancellor  LoUGHBOBOiraH  said:  "If  she  had  received  it  [meaning  the  money 
on  a  check!  Immediately  after  the  death  of  the  testator,  before  the  bankerwas 
apprised  of  it.  I  am  inclined  to  ttiinli  nocourt  would  have  taken  it  from  her." 
RnGOLi:s.  J.,  In  Harris  v.  Clark,  3  K.  Y.  93,  at  p.  110.  said:  "If  the  draft  had 
been  accepted  by  Clark  &,  Co..  tlie  drawees,  before  or  after  the  death  of  Sid- 
ney Smith,  the  drawer,  it  would  have  operated  from  theUme of  Smith's  death 
as  an  assignment,  *  •  •  and  would  haveafforded  to  the  plain tiif  a  rem- 
edy against  that  flrm."  It  is  true  that  the  decision  in  both  of  these  rasrn 
turned  upon  other  questions,  and  these  quotatiouB  from  the  opinions  are  SBerr 
obiter  dicta;  but  thfy  show  that  the  only  judicial  expressions  found  upon  tbf 
point  here  involved  have  been  in  accord  with  what  we  havesuggested  and  be- 
lieve to  1m  the  actual  practice  In  business  circles.  The  text-writers  on  nego- 
tiable paper  seem  to  take  the  same  view.  Daniel,  Veg.  InsL.  8  16186.  and 
note:  nunoDS.  Notes  ft  B.  (2d  Ed.)  287;  Ohlt.  Bills.  {12th  Amw.  Ed.)  p.  S25. 
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note  1;  BeoJ.  Chmlm.  BlUs.  (1889.)  pp.  278, 274,  notes.  Bunks,  banken,  bold- 
tn  of  checks,  and  the  personal  representatives  of  deceased  drawers  of  checks, 
most  be  assomed  to  have  been  familiar  with  this  unanimitj  of  expression  of 
courts  and  text-writers  apon  this  doctrine,  and  to  have  acted  apon  and  ac- 
quiesced In  it  as  well.  Judging  from  the  dearth  of  contests  in  relation  thereto 
in  reported  casts.  This  seeminglj  accepted  doctrine  should  not  be  disturbed, 
unless  some  special  equity  should  Interrene.  calling  for  its  modlQcation  in  the 
particular  case* — for  Instance,  to.  prevent  an  unco^cionaUe  pr^erence  of  one 
ersditcH'  of  an  insolTent  estate  over  the  others;  to  prevent  the  retention  of 
money  so  ooUeeted  on  a  ebeek  given  wltlwnt  oonsldemtion,  or  obtained  hy 
f»a«d.  or  given  as  a  st^  In  an  Inoomplete  donatio  ooum  morMt;  or  to  pre- 
vent the  snoeess  of  any  attempted  wrong  against  good  oonsclenee,  natural 
Justioe.  and  equity.  In  our  opinion,  this  Judgment  sboiild  b*  leveiMdi  and 
aaw  trial  ocdved*  with  ooets  to  abide  tlie  event. 


CoiLLise  V.  LoagG  Isuhd  B.  Oa 

(Ottv  Court  of  Brooh)vn»  Osnsral  Turn  Jnne  IB,  ISIOi) 

KuLaoAD  CowAiriBs— NBouoBiroa. 

PlalDtilTi  Intestate,  Id  attemptlnK  to  eroM  defendant's  rallrosd  track  In  front  of 
a  tr^D  ropidlT  approaoUng  and  in  lull  view,  f^  down,  was  stmok  by  tiie  looonw- 
ttve.  and  killed.  A  companion  bad  asind  her  not  to  cross.  When  abe  f  alL  Uie  looo- 
notive  was  fiO  or  80  feet  awaj.  Meld,  tlwt  ibe  was  gnlltiy  of  negUgeaee  ***r**"g 
a  leooTory  for  her  death. 

Appeal  from  trial  term. 

Action  by  James  Collins,  as  administrator,  etc.,  against  the  Long  Uand 
Ballroad  Company.  The  action  was  dismissed,  and  ^alntUt  appeala. 
Argued  before  Osbobkb  and  Yah  Wtok,  JJ. 
jr.  X.  ToaoB,  for  appellant.  SInadaU    Bpragut,  tax  leqxndenk 

OraoBNS,  J.  FUdntifT.  as  administrator,  ete..  of  hli  deceased  wife,  ]Sliza- 
beth  Collins,  brought  this  action  to  recover  damages  from  defendant  for  caus- 
ing the  deaUi  of  his  intestate.  The  notion  was  dismissed  1^  the  kuned  trial 
Judge  at  the  close  of  piatnti£rscase,on  the  ground  that  n^ligence  was  shown 
on  the  part  of  the  deceased,  and  that  no  negligence  was  shown  on  the  part  of 
the  d^endant.  Plaintiff's  counsel  excepted  to  this  ruling,  and  takes  uis  m- 
peal.  It  ^tpears  from  the  evidence  tbat  on  the  morning  of  August  19, 18m, 
deceased.  In  company  with  her  sister-in-law,  Urs.  Nichols,  and  her  cousin, 
Karla  Brown,  started  from  ptaintUTs  residence  on  Linwood  street.  Intend- 
ing to  take  one  of  defendant's  so-called  **rapid  transit  trains"  for  Flatbush 
avenue.  They  went  into  the  waiting  room  on  the  south  platform  at  tlie  El- 
ton-Street station,  and  after  waiting  there  a  few  minutes  started  to  walk  on 
B  plank  cross-walk  aeross  the  railroad  tracks  to  the  platform  on  the  north  side, 
from  which  they  were  to  take  the  train.  While  on  the  south  platform  they 
all  saw  a  train  of  defendant's  road  approaching  at  a  rapid  rate  of  speed.  As 
deceased  started  ahead,  her  sister-in-law,  Mrs.  Nichols,  called  to  her  to  come 
back.  Said  to  her,  "Come  back,"  or  "Don't  croBs."  Deceased,  however, 
diar^aided  the  warning  so  given  to  her,  ai^  went  oo.  She  crossed  the  first 
or  south  track,  and  as  she  reached  the  Brst  rail  of  the  second  w  n(nth  track, 
on  which  the  train  was  approaching,  she  slipped  and  fell,  and  before  could 
recover  huself  the  locomotive  struck  her,  and  she  was  killed.  The  locmu^ 
tive  was  between  50  and  60  feet  away  from  her  when  she  fdl. 

Evidence  was  offered  by  plaintiff  to  show  that  the  plank  cross-walk  over 
wbieb  deceased  was  going  at  the  time  she  fell  was  defective,  and  it  appeared 
that  <we  end  of  the  first  plank  beyond  the  third  rail,  at  about  the  place  where 
deceaoed  f^l.  was  broken  ox  worn  oft,  leaving  a  space  about  8  biches  long 
and  9  inches  wide,  the  snrflwe  of  which  was  dqiresssd,  vaiylng  from  ^ 
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to  'l\  incites,  and  it  was  claimed  that  this  allied  defective  condition  of  tlie 
crosd-walk  cansed  the  deceased  to  fall.  The  answer  to  this  daim  Is  that  no 
one  of  plaintiff's  witnesses  Wiis  able  to  positively  testify  that  the  fall  at  tbt 
deceased  was  cansed  by  this  depression.  While  they  agiee  that  it  was  at  or 
about  this  spot  lhat  deceased  fell,  we  are  left  to  inference  ct  conjectnre  alone 
as  to  whether  the  fall  was  actually  occasioned  by  this  depression.  Admitting, 
however,  for  the  sake  of  the  argument,  that  this  depressed  spot  on  the  ex- 
treme edge  of  the  cross-walk  caused  deceased  to  fall,  still  we  are  of  the  c^io- 
ion  that  the  complaint  was  properly  dismissed  on  the  groond  of  deeeased's 
contributory  negligence.  Here  was  a  railroad  train  In  plain  eight,  and  rap- 
idly approaching.  Deceased  saw  It.  and  started  to  cross  the  tnck  in  frmt  of 
It.  She  was  warned  of  the  danger  of  crossing  then  by  one  of  heroompauiona, 
who  called  to  her  not  to  cross.  She  appweutly  tbooght  that  she  eould  get 
over  In  time,  and  kept  on,  bnt  unfortunately.  Ui  her  hasten  she  alipped  asd 
fell,  and  met  her  death.  How  closely  she  had  calcalated  or,  rather,  ndscal- 
culated.  is  shown  by  the  fact  that  when  she  fell  the  locomotiTe  was  only  be- 
tween 50  and  60  feet  from  her.  and  even  if  she  bad  not  fallen,  she  would  stall 
have  bad  to  cross  the  track  and  get  np  on  the  platform  before  she  would  bava 
been  out  of  danger.  It  seems  to  ns  that  the  mere  statement  of  sacb  a  oondi- 
tion  at  affairs  cturiee  with  it  the  Inevitable  oonclusion  that  deceased  was  guilty 
of  negligence,  and  that  sneh  n^ligence  on  faer  part  caused  her  death.  Paifco- 
litukif  V.  RaUrottd  Co,,  82  K.  Y.  424;  ConneUg  v.  Borne,  88  N.  T.  846;  Mo- 
PnUlip»  V.  RaUrwid  Co,,  12  Daly,  865.  Judgment  dismissing  complaint  af- 
firmed,  with  costs. 

VAX  IProK,  J.,  eoiiean. 

BbALT  «.  BOLXLBT. 

(OUv  Court  qf  Brodklvnt  Ommal  Ana.  9aam  UBS.) 
1.  Binij>nre  Cohtraotb — Btidsifos. 

In  an  aati(m  for  breach  ofaoontraot  tar  thobalUHnvof  a  hooMb  avMaaeeas  U 
the  cost  of  removing  defeettve  mstarial,  and  of  ispleiilai  tlie  "iibt  la  annmissnii 
with  the  ooD tract,  was  admUslbLa. 
I.  Dajuobs— iNsrauonoif. 

Id  such  actioti  a  reaoeet  to  charge  asto  tbe  role  of  damages  fbrd^eoltnwert- 
Bianshlp  or  poor  material  Is  properij  lefosed  as  too  gensnl,  wbsn  ttkcr*     ito*  a 
*  eUlm  for  mmtertal  mrt  faraUaed,  and  for  delay  to  the  pwftMraiaaoa  ot  tha  conftoet 

Appeal  from  trial  term. 

Action  by  Catherine  Healy  against  Washington  BnlUoj.   Tbsce  vai  a 
Judgment  for  plaintiff,  and  defendant  ^ipeals. 
Argued  before  Clement,  C.  J.,  and  O^obns.  J. 
Samud  P.  Fotttr,  for  appellant.   Thos.  D.  J3aiii5att<»  for  ravondsaL 

Feb  Cdbiah.  Th«  plaintiff  Iwongbt  this  aoHon  to  reocmr  (temages  fat 
breach  lA  contract  for  the  building  of  a  hoose,  and  on  tbe  trial  It  was  dafaned 
that  the  defendant  delayed  perfonnaoce,  and  that  then  were  detects  in  the 
woi^.  The  Jury  rendered  a  verdict  for  the  plaintiff  tm  the  snm  <rf  9450.  and 
from  tbe  Judgment  entered  thereon  this  araeal  Is  taken.  We  are  onljr  called 
npon  to  review  eertaiii  exceptlfnu.  and,  after  •  carnal  ezamlnatlni  of  tbe 
same,  we  think  that  there  was  no  erroneons  rallag  which  resntted  i^JarienslT 
to  the  rights  of  the  defendant.  It  was  proper  to  allow  the  pbUnMff  to  sbov 
tbe  cost  of  remoTal  of  defective  material,  and  of  r^ladng  the  Mine  ta  so- 
cordance  with  the  contnet,  Sudi  cost  did  not  neoessa^  oonstttate  tbs 
measure  of  dam^^e,  but  the  testimony  vsa  properly  admitted,  to  be  md^ed 
by  the  Jary  in  arriving  at  a  conolosion.  Sidd  ▼.  JreGonnle*,  88  N.  T.  S91. 
Tbe  request  to  charge  as  to  the  mle  of  damages  was  property  refused  ae  too 
general.  It  was  the  correct  mle  as  to  defective  wmrkmanship  or  pow  ma* 
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terlal,  bnt  In  ttls  ease  there  was  a]80  a  datm  for  material  not  tomtsbedt  and 
for  delR^  in  the  performanoa  of  Uw  work.  Judgment  and  mdes  denying  mm 
trial  aOiimed,  with  coeta. 


SCHULT  V.  VOJJ^ 
(OUy  Court  of  Brooklyn,  General  Term.  Jvat  88,  ISBBl) 

1.  WnXft— COKBTBUOnOK. 

A  tMtstor  g»Te  to  each  of  his  two  etaUdren  on«-thlrd  of  Ua  eatets,  mad  to  Ua 
wlte  "oae-llUrd;  tbat  Is  to  tajr,  her  dower  right  of  mr  Mtate."  Tbo  wife  waa 
glTMi  power,  in  oonjamAlm  with  tbo  executor,  to  mII  the  real  Mtate,  aod  the 
ehUdren,  on  reacblog  their  majority*  ware  to  reo^re  the  interaat  of  one-third  of 
any  moneys  derived  from  such  asalk  BUd,  that  the  wife  took  ona-tUid  of  the 
testator's  real  estate  absotntely. 
H  OuMUT — DrvoBoa. 

A  divorced  husband  la  aot  entitled  to  a  tanaMV  hy  the  anrta^^  in  property  aa- 
QOirad  bT  the  wife  subseqaent  to  the  dlTWoau 

Appeal  from  speeial  term. 

Action  b7  William  A.  Schult  against  Oouad  HoQ.  Thai*  ww  a  jndgHMft 

tor  plaintiff,  and  d^endant  appe^ 

Argoed  before  Osbokhk  and  Yait  Wtck,  JJ. 

M^U  A  Kramer^  for  appellant.    W.  W,  Butehert  fxa  appellee. 

Tan  Wtok,  J.  This  action  la  brongtat  to  compel  q)eolflc  pwfonnaoee  of 
a  contract  to  oonTirf  real  eetate^  or  for  damagee  In  case  defendant  oannot  glTe 
a  good  title.  Defnidant  (Calmed  tbat  bla  title  to  the  real  estsU  In  qneetlcm 
was  good  and  Talld*  and  he  prayed  Judgment  that  plaintiff  be  eompelled  to 
complete  said  contraet.  On  tbe  tri^  at  speeial  term*  defendant  had  jadg- 
ment  as  prayed  for.  and  plalnUfl  appeals.  AU  the  mat«rlal  fhets  were  bU^ 
alated  on  the  trial,  and  qnesttona  of  law  only  arise  on  tbia  appeal.  It  at^ 
peared  that  on  Febniaiy  2, 1876.  one  John  HablawltB  dtod  seised  of  the 

5 remises  In  qaeetion,  leaTlng  a  last  will  and  testament  dated  Decembw  27, 
876.  whieb  was  duly  admitted  to  pnbato,  and  the  oonstmoUoD  of  (bla  wUl 
raiseo  the  principal  question  to  be  decided  on  this  l^l|}eal.  Tbe  pertinent  por- 
tions of  said  will  are  as  follows:  ** First.  AftM-  alA  my  lawful  debts  are  paid 
and  discharged,  I  give,  bequeath,  and  derlse  as  fwowa:  To  my  adopted 
daughter,  Wllhelmlna  Hablawltz,  one-thirdof  my  real  estate;  tomy  daughter, 
C^tbcHine  Hablawtti,  one-third  of  my  real  estate;  to  my  wife.  BabettaHaUa- 
witc,  one-third,~tbat  is  to  sav,  ber  dower  right  of  my  estato."  Tcstwhv 
f nrttier  gave  his  said  wife.  In  oonjnnotlon  with  his  executor,  power  to  sell 
his  real  eetate.  "the  money  arising  fkom  soiA  sale  or  sales  to  ha  dqnsited  in 
tbe  saTlngs  bank  by  my  wife  and  tbe  below-named  ezeeutor,  natU  my  abor^ 
named  cnUdren  arrire  at  tiw  age  ot  twenty-one  years;  then  Uiay  to  reoelTe 
their  Intereet  of  one-third  ttf  tbe  money  deposited  therein.  And  I  fnrtlMr 
devise  to  ray  wlfs  tha  nnts  and  Interest  of  my  eetate  during  the  minority  oC 
my  children.  ** 

Babetta  Hablawltz,  mentioned  tn  sidd  will,  bad  been  tbe  wU^  of  one  John 
Relnlg,  who  on  HBreb  25.  1887.  obtained  a  Judgment  of  absolute  dlToree 
against  her.  which  contained  the  usual  restrlctwn  agsdnst  her  mnarrlage 
doriniF  the  llfb-time  of  said  John  Relnig.  wbo  is  still  aUve.  Before  and  ^ter 
said  dlTwce,  and  down  to  the  death  of  John  HaUawltK.  he  and  said  Babetta 
lived  and  cohabited  together  as  husband  and  wife.  Wllheltnina  HaUawits, 
mentioned  In  said  wlU,  was  the  daughter  of  J<An  and  Babetta  Belnlg.  bom 
in  lawful  wedlock,  and  said  Catherine  Hablawltz  waa  the  iasnaof  thetastator 
and  Babetta.  Babetta  Hablawltz  died  intestate  August  15, 1876.  Catherine 
Hablawltz  died  March  14,  1877,  aged  two  years,  leaving  no  relatives  on  her 
putative  fathex^B  side,  and  only  her  maternal  grandmother,  Fhlllipfne  Algaier, 
jind  her  half-elBter,  Wllhelmlna,  on  her  mother's  side.   Said  FhlUlptne  Algaier 
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died  Intestate,  Jsnuaiy  18, 1880,  leaving  lier  sDrriTing  said  Wiihetmina  and 
othen,  as  her  heirs  at  law.  On  June  15,  1883,  proceedings  were  instltutol 
nnder  the  statate  to  sell  the  real  estate  of  said  WUbelmlna  as  an  infitnt,  and. 
under  the  deed  executed  by  the  special  guardian  in  those  proceedings,  de- 
feodant  claims  to  have  acquired  a  good  and  valid  title.  Defendant  claims 
that  Babetta  Beinig  or  Hablawltz  took,  under  the  will  of  John  Hablawltz.  an 
undivided  third  of  his  real  estate  absolutely;  that,  on  her  death  intestate,  her 
one-third  descended  to  her  daughters  Wilhelmina  and  Catherine  in  equal 
shares;  that  on  the  death  of  said  Catherine  her  one-third  which  she  took  nn- 
der her  father's  wilt,  and  her  one-half  of  her  mother's  one-third,  descended 
to  bar  half-sister  Wilhelmina,  who  thereupon  became  seised  of  thB  whole  of 
said  premises  in  fee-simple  absolute.  The  special  term  has  found  in  favor  of 
the  contention  of  defendant.  Plaintiff  claims  that,  under  the  will  of  John 
Hablawitz,  Babetta  only  took  a  life-estate  in  one-third  of  testator's  realty, 
and  that  on  ^er  death  said  one-tfalxd  passed  to  the  l^al  heirs  of  John  Habla- 
witz, whoever  they  may  be,  and  that,  even  if  she  took  an  absolute  fee  in  said 
one-third,  then,  on  her  death  intestate,  her  divorced  husband  becuae  entitled 
to  an  estate  by  the  curtesy  theiein. 

It  will  thus  be  seen  that  the  prindpal  question  herein  is  as  to  the  meaning 
of  the  devise  to  Babetta  Hablawitz.  We  think  that  the  expressed  intention 
of  Uie  testator  was  to  give  Babetta  (his  wife  so  called)  one-third  ot  liis  real 
estate  absolutely,  and  ^at  well-settled  rules  of  interpretation  heat  out  this 
oonstruc^lon.  To  construe  the  deviae  to  Babetta  as  giving  her  oi^y  a  Ufe- 
Mtate  would  result  in  Intestacy  of  the  testator  as  to  the  onelhird  devised  to 
her,  on  her  decease.  Such  a  oonstruction  is  to  be  avirided  if  poMiUe.  The 
general  presumption  is  that,  when  a  man  makes  a  will,  it  la  his  intention  to 
dispoee  of  aU  of  fats  estate.  2  Bedf.  Wills,  442;  Vmion  v.  Vernon,  53  K.  T. 
861.  It  la  to  be  observed  that  in  the  clause  of  hia  will,  giving  power  to  sell 
his  real  estate,  and  directing  the  proceeds  to  be  deposited  in  savings  bank 
daring  tiie  minority  of  his  children,  the  dirertion  Is  that  their  attaining 
the  age  of  21  years,  they  were  to  receive  then  one-third  of  the  monej  depos- 
ited, thus  leaving  a  fair  and  reasonable  inference  to  be  drawn  that  tea tator 
aasamed  that  tie  had  disposed  absdutely  of  tlie  remaning  one-third.  The 
learned  ooanael  for  the  appellant  confaukda  that  the  words  in  the  devise  to 
Babetta,  "Uut  is  to  say,  her  dower  right  of  my  estate"  import  an  Intantkn 
to  give  Bubetta  only  the  down  that  a  wife  would  take  in  her  huaband'a  res! 
estate  in  case  of  Intestacy.  If  the  testator  bad  so  intended,  it  would  Imvb 
been  very  easy  for  htm  to  have  so  expressed  himself.  It  is  well  knova  thit 
a  pt^ular  belief  exists  In  the  minds  of  many  unprofessional  peiaona  that  a 
wife  is  entUied  to  lier  one-third  of  ha  hosband'a  eatate  absolutely  la  aav 
event,  and  we  can  readily  suppose*  ftom  the  language  used,  that  teatatw  hsd 
this  idea  in  his  mind.  Afurtlier  reason  for  using  this  language  maybe 
drawn  from  the  fact  that  Babetta  was  not  the  legal  wife  of  the  testator,  and 
the  testator,  knowing  this,  mi^  have  used  this  language  witti  the  intenfion 
of  giving  her  a  sort  at  conjugal  ttatut.  We  think  the  language  osed  noav 
be  read  as,  and  is  of  the  same  Import  as,  if  testator  bad  said,  "in  lieu  of  her 
dower  right  in  my  estate."  There  is  nothing  in  the  snggestton  of  appdlant's 
oounael  that,  if  B^tta  took  a  fee,  then,  on  her  death,  her  divorced  hnaband 
was  entitled  to  a  tenancy  by  the  curtesy  in  naiA  one-third.  This  property  wai 
acquired  by  Babetta  long  after  the  dlest^ution  of  her  marriage  with  Beinig, 
and  be  can  inherit  no  interest  therein  by  virtue  of  having  onoe  beea  her  hus- 
band. In  n  Bnatgn,  87  Hun,  152.  For  theforagolng  reasoos  we  araoC  the 
opinion  that  the  Judgment  should  be  affirmed. 


Digitized  by  Google 


Bap.Ct] 


SX  KB  OOKMUBIOKEft  OV  i'UBUC  WOBKB. 


706 


In  re  CoHSOSSKniXB  or  Pcblto  Wobu. 
(Supreme  Court,  General  Term,  Steond  DtpartmetU^  Jnlj  18,  UQQk) 

L  OOHITITDTIOHAI.  liAW— BMIimTT  DOHAIV. 

The  legUstore  oan  delegate  tba  power  to  determine  wbether  New  Toik  eUr 
■bell  aoqnire  the  fee  or  only  en  eesement  in  the  dlfflerent  peroeleof  landamdemnea 

for  the  new  CrotOD  aqueduct  under  Laws  N.  Y.  1888,  o.  490,  proTidlng  for  Ita  oodf 
■mictloo. 

&  KminniT  Domni— Goiiennionoir  or  STATUTBa— ComnDOiioir  or  AqoBDUOT. 

The  leglaletive  Intent  to  coutor  upon  tbe  aquednot  oommiMloaers  the  power  to 
determine  what  lands  shaQ  he  takui  in  fee,  and  In  what  an  easement  onlr  shall  be 
aoqulred,  is  olearlv  denoted  section  4  of  the  act,  requiring  them  to  adopt  mape 
and  plans  of  tbe  sites  of  the  proposed  aquednot  dams,  reserrolrs,  eta,  indloatlnff 
thereon  io  what paroele  the  fee,  and  In  what  an  easement,  is  to  be  aoqnlred;  and 
alaol^  sections  Sand  10,  reqalnng  that  the  tltie,  Interest,  or  easement  sought  to 
he  aoqnlred  in  eaob  parcel  soaU  be  stated  In  the  petition  for  the  appointment  of 
the  commissioners  of  appraisal,  and  that  upon  the  flllng  of  their  oath  the  oltj  ehaU 
be  seised  in  fee  of  those  parcels  of  which  it  has  beendetormtaied  bj  the  aqvednol 
oommlssioners  that  the  fee  should  be  acquired. 
L  Sjun— EzTBNT  or  Trrui  Aoquibbd  bt  thb  Pusua 

When,  In  oonformltT  with  the  act,  the  aqueduot  commissioners  make  maps  and 
plans  of  the  proposed  route,  «nd  Indicate  on  them  that  only  a  permanent  ease- 
ment  is  to  be  aoqulred  In  certaia  parcels,  through  whloh  tbe  aqueduot  is  to  ran  350 
feet  beneath  tbe  surface,  and  also  stato  Id  the  petition  for  the  appointment  of  the 
oommlssioners  of  appr^sal  that  an  easement  oalj  la  to  be  aoqured,  the  otty  ai^ 
quires  such  permanent  easement  qbHj,  and  not  the  fee  of  the  paroelB  dealgnated. 
^  BiMB— RieoTs  or  Owims. 

Nor  does  the  <dty,  under  section  10,  providing  that  It  or  Ite  agento  m^  enter,  nae, 
and  occupy  In  perpetuity,  all  tbe  paroels  described  In  tbe  map  for  tbe  purpose  of 
oonstrucUng  and  mf^Dtalnlng  tbe  aqueduct  and  all  of  Its  appurtenonoes,  acquire 
the  fee  of  those  parcels  in  which  a  permanent  easement  only  was  taken ;  for  this 
section  does  not  confer  upon  the  otty  the  power  to  enter  or  nse  the  land  In  kdj 
othor  way,  or  for  any  other  porpose,  than  that  designated  Itt  tbe  plana  and  In 
aooordanco  with  which  the  paroels  were  oondezoned. 

Appeal  from  special  tenn.  Weatchuster  connty. 

Petitton  by  Hubert  0.  Thompsoii,  commlBsioner  of  public  works,  for  tbe 
appointment  of  commissioners  of  appraisal,  under  Laws  N.  Y.  188S,  c.  490* 
providing  for  the  construction  of  the  new  Croton  aqueduct,  to  condetnn  lauds 
for  that  purpose.  Frank  B.  Mallory,  William  B.  Wadsworth,  and  the  execu- 
tors of  Geo^  W.  Fanons,  all  ownen  of  real  estate  affected  by  the  proceed- 
ings, appeal  from  thti  report  of  ttie  eommiaaloners  of  appraisal,  and  the  allow- 
ance of  dnmagee. 

Argued  before  Barnard,  F.  J.,  and  Dykman  and  Pbatt,  JJ. 

Jfoater  A  Wmtworth,  {Thoi,  F.  Wenttoorth^  of  counsel,)  for  a|^lants* 
William  S,  Clark,  (i)e  Lanetn  ITieoU,  ot  couuel.)  for  reapondent. 

Dtkmah.  J.  This  case  brings  to  ns  thre«  appeals  from  tbe  report  ot  tbe 
commissioners  oi  appraisal  appointed  ti>  ascertain  and  determine  theomi- 
penaation  to  be  made  by  the  city  of  New  York  to  the  owners  or  the  persons 
interested  in  the  real  estate  sought  to  be  acquired  or  affected  by  the  proceed- 
ings under  cliapter  490  of  the  I^ws  of  18U3,  to  provide  new  reservoirs,  dams, 
and  a  new  aqueduct,  with  tbe  appurtenances  thereto,  for  the  purpose  of  sup- 
plying the  city  with  an  increased  supply  of  pure  and  wholesome  water.  The 
appeals  are  taken  by  the  executors  of  George  W.  Parsons,  deceased,  owners 
of  a  portion  of  parcels  Noa.  60tj,  610,  and  612  of  the  land  deeerlbed  on  tbe 
map  of  said  aqueduct;  by  Frank  B.  Mailory,  owner  of  parens  Nos.  606,  608, 
part  of  parcel  No.  609,  and  certain  contiguous  land  not  laid  out  on  the  map; 
and  by  William  B.  Wadsworth.  the  owner  of  otber  land  contiguous  to  the 
aqueduct,  but  not  laid  down  on  the  map.  Tliese  three  appeals  present  sepa- 
rate interests;  but  the  olalms  were  all  represented  by  the  same  counsel,  and 
wer«  tried  before  tbe  commissioners  upon  the  same  evidence,  and  two  of  them 
preaant  tbe  same  qaestiona.  In  the  Parsons  claim  and  the  Maliory  claim*  it 
v.lOM.T.i.no.8— 46 
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Is  the  Insistence  of  the  appellants  that  the  dty  acquired  a  fee  in  tbe  properly 
appropriated,  and  not  an  easement,  and  that,  thereon,  tbe  oommiasionoa 
adopted  Rn  erroneous  principle,  and  erred  in  excluding  testimony  tending  to 
show  the  damage  which  the  appellants  would  sustain  by  tbe  taking  of  a  fee, 
and  consequently  awarded  them  insufficient  compensation.  Tbe  Wada worth 
ease  involves  the  question  of  the  competency  of  certain  testimony  rejects  by 
the  commissioners,  and  all  the  appeals  require  an  examiaation  of  tbe  statute 
under  which  tbe  proceedings  were  instituted  and  concluded. 

Section  1  of  tbe  law  designHtes  certain  officials  and  private  individnato  to 
carry  the  provisions  of  the  act  into  execution,  for  tbe  purpose  of  supplying 
the  city  with  an  Increased  supply  of  pure  and  wholesome  water,  and  tbat  tber 
shall  be  known  as  tbe  "Aqueduct  Commissioners.**   Section  2  requires  the 
commissioner  of  •public  works,  under  thp  direction  of  the  aqueduct  ocnnmis* 
aioners,  to  submit  to  them  a  plan  or  plana,  with  maps,  speclQcations,  esti- 
mates, and  particulars  relating  thereto,  for  the  construction  of  a  new  aqueduct 
or  conduit  for  water  from  some  point  on  tbe  Croton  river  or  Groton  lake  to 
some  point  in  the  city  of  New  York,  and  for  tbe  construction  of  one  or  more 
dams  and  reservoirs  to  retain  such  water,  and  for  the  construction  of  such 
sluices,  culverts,  canals,  pumping  works,  bridges,  tunnels,  blow-offa,  TentUat- 
ing  shafts,  and  other  appurtenances,  as  may  be  necessary  to  the  proper  con- 
struction, maintenance,  or  operation  of  such  aqueduct,  dams,  and  reaervoir. 
Section  S  authorizes  the  entry  upon  contiguous  land  for  the  purpose  of  mak- 
ing surveys  and  examinations  for  the  preparation  of  the  maps  required  to  be 
made.   Section  4  requires  the  commissioner  of  public  irotkn  to  prepare  six 
similar  maps  or  plans  of  the  proposed  sites  of  the  proposed  dams,  reeervoirs. 
and  aqueducts,  sluices,  culverts,  canals,  pumping  works,  bridges,  tannels, 
blow-offs,  ventilating  shafts,  and  the  appurtenances  thereof,  upon  which  cups 
there  should  be  laid  out  and  numbered  the  various  parcels  of  real  estate  on, 
over,  or  through  which  the  same  were  to  be  controcted  and  maintained,  or 
which  should  be  necessary  for  the  prosecution  of  the  work  authorized  by  tbe 
act.   On  aucfa  maps,  also,  the  natural  and  artiQcial  division  lines  existing  oo 
the  surface  of  the  soil  at  tbe  time  of  tbe  survey  were  to  be  delineated,  and 
there  was  to  be  plainly  indicated  thereon  of  which  parcels  the  fee,  and  overor 
through  which  parcels  the  right  to  use  and  occupy  tbe  same  in  perpetuity,  is 
to  be  acquired.   By  section  6  it  is  provided  that,  after  the  maps  are  filed,  tbe 
counsel  to  tbe  corporation  sliall  apply  to  the  supreme  court  for  the  appoint- 
ment of  commissioners  of  appraisal,  upon  a  petition,  signed  and  veri^  br 
the  commissioner  of  public  works,  which  should  contain  a  general  descriptioB 
of  all  the  real  estate  to.  in,  or  over  which  any  title,  interest,  right,  or  ease- 
ment was  sought  to  be  acquired  for  the  city,  for  the  purposes  of  the  act,fr-(ca 
parcel  being  more  particularly  described  by  a  reference  to  tbe  numlier  of  sncli 
parcel  as  given  on  the  maps;  and  the  title,  luterest,  or  easement  aonglit  tobe 
acquired  to.  in,  or  over  such  parcel,  whether  a  fee  or  otherwise,  was  required 
to  be  stated  in  such  petition.   By  section  7  tbe  counsel  to  the  corporation  was 
required  to  publish  a  notice  of  such  application  for  the  appointment  of  ooni* 
missioners,  and  a  statement  of  the  boundaries  of  the  dams,  reservoirs,  sluicea, 
culverts,  canals,  pumping  works,  bridges,  tunnels,  blow-ofiEs,  and  ventiist- 
Ing  shafts,  and  of  the  route  of  the  aqueduct  by  courses  and  distances,  and 
of  the  greatest  and  least  width  of  its  track,  with  separate  enameratioBi 
of  the  numbers  of  the  parcels  to  be  taken  in  fee,  and  of  the  nnmtMrs  at 
the  parcels  In  which  an  easement  is  to  be  acquired,  with  a  reference  to  tbs 
time  and  place  of  filing  the  maps;  and  that  was  declared  s  sufficient  descrip- 
tion of  tbe  real  estate  sought  to  be  taken  or  affected.   Section  10  provided 
that,  on  filing  the  oath  of  the  commissioners  of  appraisali  the  mayw*  aUac* 
men,  and  commonalty  of  tbe  city  of  New  York  should  become  sdsed  ia  fee 
of  all  the  land  described  on  the  maps  as  parcels  of  which  It  bad  been  deCor- 
mined  to  acquire  a  fee.   The  subsequent  provistons  (tf  the  acA  leUto  to 
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eeediogs  beyond  the  acquisition  of  the  property.  an4  therefore  require  no  far* 
ther  pursuit  at  this  time;  but  the  portions  of  the  law  already  oatlined  an 
sufficient  to  furnish  the  rule  for  the  determlnatiun  of  these  appeals. 

After  the  passage  of  the  act,  the  aqueduct  commissioners  organized  under 
it;  and  the  maps  and  plans  required  by  the  fourth  section  were  prepared  and 
adopted,  and  the  commissioners  of  appraisal  were  appointed.   Upon  the  maps 
adopted,  the  parcels  affected  by  the  constructions  were  all  numbered  and 
shaded.-^ome  were  colored  pinic,  some  blue,  and  some  yellow;  and  eacti  of 
the  maps  contained  the  following  explanatory  note:  "The  right  to  be  acquired 
in  tlie  parcels  of  land  upon  the  map  is  delineated  as  follows:   The  fee  is  col- 
ored pink;  the  easement  In  perpetuity  is  colored  blue;  a  temporary  easement 
is  colored  yellow."   In  the  petition  presented  to  the  court  for  the  appoint- 
ment of  commissioners  of  appraisal,  It  Is  stated  that,  "of  the  real  estate  so 
proposed  to  be  taken  or  affected,  certain  parcels  are  required  as  shaft  sites, 
dumping  grounds,  portals,  open  cuts,  blow-offs,  embankments,  gatehouses, 
etc.,  for  the  purp(»e  of  constructing  and  maintaining  said  aqueduct.  The 
boundaries  of  said  parcels  are  as  follows;  the  said  parcels  being  colored  on 
said  maps  in  pink."  "It  is  also  proposed  to  acquire  a  temporary  easement 
sufficient  to  authorize  the  use  and  occupation  of  the  surface  of  certain  real  es- 
tate for  the  construction,  and  until  the  completion,  of  said  aqueduct.  The 
boundaries  and  description  of  said  real  estate  required  for  such  purpose  are 
as  follows;  such  real  estate  being  colored  on  said  maps  in  yellow."  "The 
boundaries  and  descriptions  of  the  sites  of  the  several  tunnels  which  it  is  pro* 
posed  to  construct  are  as  follows,  being  colored  on  said  maps  In  blue."  Then 
follows  a  description  of  a  atrip  of  land,  33  feet  In  widtli,  on  each  side  of  the 
center  line  of  the  survey  of  the  aqueduct  route  as  shown  on  the  maps,  run- 
ning through  the  land  of  Parsons  and  MaIIory,and  including  the  parcels  num- 
bered on  the  maps  from  604  to  616,  inclusive;  and  the  strip  so  described  is- 
marked  on  the  maps  in  blue,  which  manifests  the  intention  of  the  commis- 
flioner  to  acquire  a  perpetual  easement  only  in  those  parcels.   The  commis- 
sioners awanled  $3,804  for  the  acquisition  of  the  easement  in  perpetuity  in 
parcels  609, 610,  and  part  of  612,  being  the  Parsons  land,  and  0832.70  to  Mal- 
lory  for  the  perpetual  easement  in  parcels  Kos.  G06  and  608  and  part  of  609» 
and  •2.000  for  damages  to  contiguous  real  estate.   No  entry  was  made  upon 
the  land  of  Wadsworth,  but  he  interposed  a  claim  for  damages  to  contiguous 
real  estate,  and  his  claim  was  not  allowed. 

The  scope  and  meaning  of  the  statute  under  which  these  proceedings  were 
instituted  Is  entirely  free  from  ambiguity,  and  it  manifeets  the  intention  of 
tbti  legislature  to  delegate  to  the  city  of  New  York  the  power  to  exercise  the 
right  of  eminent  domain,  and  to  confer  upon  the  commissioners  appointed  to 
construct  the  new  aqueduct  the  power  and  discretion  to  take  such  interest 
and  right  in  the  lands  necessary  to  be  acquired  for  tbeaocomplishmentof  the 
public  purpose  in  oontemplatlon.  Such  a  delegation  of  authority  and  power 
is  not  only  within  the  competence  of  the  leglshwure,  but  it  is  precisely  within 
the  limitation  of  the  constitution,  which  restricts  Uie  right  to  condemn  pri- 
vate prwerty  for  public  use  to  tlie  reasoname  necMsity  of  the  oorporatioa  in 
the  dlflcharge  of  iU  public  duty.  Itailroaa  Co,  v.  Ktrr,  72  ST.  Y.  830;  Staeet 
V.  Kafltoay  Co.,  79  N.  Y.  293;  Cooley.  Const.  Lim.  559;  Railroad  Co.  t. 
I>avi9,  48  X.  T.  187;  Washington  Cemetfiy  v.  Froajuot  Parh  R.  Co.,  63  K. 
Y .  591 ;  Clark  v.  Woneater,  125  Mass.  226.  In  the  hist  case  the  qaestlon  In- 
voWed  bad  reference  to  the  oompensatlon  to  be  made  for  the  construction  and 
maintenance  of  a  sewer  on  the  land  of  the  claimant,  and  it  was,  therefore, 
slaillarto  these;  and  tlie  court  said.  In  the  opinion:  ''The  right  to  take  is 
limited  by  the  public  exigency  stated.  B^ond  that,  the  power  to  exercise 
the  riffht  of  eminent  domain  Is  not  given.   The  statute  is  to  be  strictly  con- 
strued In  this  respect.  *  *  •  The  power  to  take  land  for  the  purpose 
stated  does  not  confer  the  right  to  take  an  absolnte  eatafce  in  fee-simple, 
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caiiBe  sadi  an  estate  la  not  necessary  to  the  enjoyment  of  thedeflned  prlirllega. 
•  *  *  The  use,  only,  ot  the  petitioner's  land  waa  taken*  and  that  me  ii 
limited  to  the  purposes  named.  *  *  •  For  all  purpoaes  consistent  with 
that  enjoyment,  the  right  to  nse  the  land  remains  In  the  owner  ot  tbe  tma.' 
Beaching  the  conclusion  that  it  was  within  the  power  of  the  legislatara  to 
-ddegate  the  .power  to  determine  what  interest  or  right  the  eity  should  ac- 
quire In  the  lands  In  question,  it  Is  in  order  now  to  inquire  what  the  inten- 
tion ot  the  legislature  was*  as  the  same  Is  expressed  in  the  act. 

In  section  1  Uie  aqueduct  commlBSioners  are  required  to  adopt  maps  and 
plans  indicating  the  sites  ot  Uie  proposed  dams,  reserrfdrs,  aqueducts,  etc., 
■xnd  to  indicate  upon  the  maps  "of  which  parcel  the  fee,  and  on  or  over  which 
parcels  the  right  to  occupy  the  same  in  perpetuity,  is  to  be  acquired. **  Ttten 
the  petition  tor  the  appointment  ot  commissioners  ot  appraisal  is  required  to 
state  "Uie  title.  Interest,  or  easement  sought  to  be  acquired  in  or  orer  sneh 
parcel.— whrther  a  tee  or  otherwise."  Then,  again ,  in  the  notice  o<  the  appli- 
cation tor  the  appointment  of  such  commissioners,  there  was  required  a  "sepa- 
rate enumeration  of  the  parcels  to  be  taken  in  fee,  and  of  the  nnmben  of  the 
parcels  in  which  an  easement  is  to  be  acquired."  By  se^ion  10,  when  the 
oath  ot  the  commissioners  of  appraisal  was  died,  the  city  became  seised  in  fse 
ot  these  paro^  of  land,  described  as  parcels  of  which  it  has  been  determlnnl 
by  sidd  aqnednct  oommlssioneTS  that  the  fee  should  be  acquired.  These  pit»- 
Tlsions  of  the  statute  denote  the  intention  of  the  legislature  to  confer  upon 
the  aqueduct  commissioners  the  power  to  determine  what  land  ahall  be  takoi 
In  fee,  and  In  what  land  an  easement  shall  be  acqoired*  and  the  extent  and 
nature  ot  such  easement. 

It  becomes,  therefore,  next  In  order  to  inquire  what  Uie  aqueduct  commis- 
sioners  have  determined  In  the  exercise  of  the  power  so  duegated  totbna, 
and  with  what  intention  such  power  has  been  exerted,  so  far  as  their  action 
has  aifeeted  these  appellants.  They  first  determined  upon  and  adopted  a  m^ 
and  a  plan  of  construction,  according  to  which  the  portion  ot  the  aquednct 
affecting  the  parcels  of  real  estate  in  question  Is  laid  from  250  to  300  fert  be- 
low the  surface  of  the  ground,  and  by  which  there  b  to  be  no  stracture  of 
any  kind  between  the  upper  surface  of  Uie  aqueduct  and  the  surtkce  ot  the 
earth ;  and  the  surface  of  the  hind  Is  not  to  be  disturbed  or  used  in  any  way. 
Upon  the  adopted  maps  of  the  proposed  site  and  location  of  the  aqnedod, 
they  have  designated  the  entire  portion  thereof  running  throng  the  land  in 
question  as  being  from  250  to  300  feet  below  the  surface  of  the  eertb,  and 
have  Indicated  by  the  blue  color  tliat  the  fee  of  this  property  was  not  to  ba 
acquired,  but  only  the  right  to  use  and  occupy  tlie  same  in  perpetai^  with 
the  aqueduct.  Tlien  a  petition  was  presented  to  the  court,  stating  that  a  per- 
manent easement  only  was  to  be  acquired  in  these  lands,  and  the  nottorof 
such  presentation  waa  in  conformity  and  harmony  with  the  statement  in  the 
petition.  Thus  the  commissioners  have  indicated  their  determination  to  ac- 
quire in  these  lands  only  an  easement  tor  the  perpetual  occupation  of  the 
same  by  the  aqueduct,  and  for  the  use  of  that  structure  for  a  continaing  wa- 
ter-way. We  therefore  reach  the  conclusion  that  the  city  has  acqnired  only 
a  permanent  easement  in  these  lands,  unless  the  legislature  haa  aathorised  a 
use  of  the  premises  by  the  city  which  is  Inconsistent  with  and  excludes  o^sr 
ownership.  Such  is  the  contention  of  these  appellants,  and  that  praaentatba 
great  question  In  the  construction  of  this  aqueduct  law. 

The  argument  In  favor  of  the  acquisition  of  a  fee  is  based  upon  secCifMi  10 
of  the  act,  which,  as  we  have  already  seen,  provides  that,  upon  filing  the  oath 
of  office  of  the  commissioners  of  appraisal,  the  city  "shall  be  and  become  seised 
in  fee  of  all  those  parcels  of  real  estate  which  are  on  the  mupa  in  the  fourth 
section  referred  to,  described  as  panels  of  which  it  has  lieen  determined  by 
said  aqueduct  commissioners  that  the  fee  should  be  acquired;  «  *  •  ud 
tbe  said  commissioner  of  public  works,  and  the  said  aqueduct  oommiasioo- 
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en,  mi  major,  aldermen,  and  eommonalty  of  the  city  of  New  Tork, 

or  any  person  or  persons  arting  under  their  or  its  authority,  may  enter  npon* 
and  use  and  occupy  in  perpetuity,  all  the  parcels  of  real  estate  described  in 
Bald  map.  for  the  purpose  of  constructing  and  maintaining  on.  In,  under,  or 
over  the  same  the  said  aqueduct,  dams,  and  reservoira,  with  the  said  blow- 
offs,  sluices,  culverts,  bridges,  tunnels,  Tentilating  shafts,  and  other  appurte- 
aances."  The  provisions  for  the  entry  npon  and  use  of  the  land,  it  is  in- 
sisted, confers  upon  the  corporation  of  Uie  city  of  New  York  and  Its  agents 
the  right  to  enter  upon  and  use  and  occupy  In  any  manner  the  parcels  of  land 
In  question,  so  long  as  such  occupation  and  use  is  for  the  purpose  of  con- 
itructlng  or  maintaining  the  aqueduct  or  its  appurtenances,  and  that  such  use 
!■  Inconsistent  with  and  excludes  the  ownership  of  the  fee  by  any  one  other 
;han  the  city.  We  do  not  find  the  position  tenable.  Within  the  scheme  ct 
ihe  act,  there  are  but  two  uses  which  can  be  made  of  these  lands  In  question 
'or  the  purpose  of  constructing  or  maintaining  the  aqueduct  and  its  appur- 
enances,  as  laid  out  on  the  maps  of  the  aqueduct  coramissioners, — one  by 
he  occupation  of  an  under-ground  portion  of  them  by  the  body  of  the  aque- 
luct,  and  the  other  by  establishing  through  them  a  communication  by  a  shaft 
v  tunnel  between  the  surface  of  the  ground  and  the  body  of  the  aqueduct. 
!^fl  latter  Is  a  purpose  not  contemplated  by  the  last  part  of  section  10  of  the 
ct;  but.  Independent  of  that,  the  land  In  question  cannot  be  appropriated  to 
ny  such  use.  The  law  requires  the  aqueduct  commissioners  to  adopt  plans 
sr  the  construction  of  such  tunnels  as  may  be  necessary  to  the  construction, 
laintenanoe,  or  operation  of  the  aqueduct,  and  for  the  location  of  the  sites  of 
Dch  tunnels,  and  provides  for  the  acquisition  of  the  fee  of  the  land  through 
'hlch  the  same  are  to  run ;  and  the  manifest  purpose  and  design  of  the  re- 
uirement  for  the  location  of  the  sites  of  the  tunnels  was  to  asaist  in  the  se- 
ction of  the  parcels  of  land  In  which  the  city  should  acquire  a  fee,  and  there- 
tre  their  location  was  a  prerequisite  and  a  condition  precedent  to  the  appolnt- 
lent  of  oommlssloners  of  appraisal  and  their  acquisition.  The  city  could 
,ke  only  what  was  necessary  to  the  accomplishment  of  the  public  purpose  la 
ew.  whl<A  was  the  building  of  the  conduit;  and,  as  an  essential  prereqnt- 
te  to  the  condemnation  of  any  interest  in  land,  it  was  necessary  to  designate 
itb  certainty  the  situation  and  location  of  all  land  to  be  affected,  and  the 
;ht  to  be  acquired  therein,  and  the  purpose  of  such  acquisition;  and  nothing 
uld  be  taken  which  was  not  specified  upon  the  maps  and  plan  of  construo 
and  described  and  prayed  for  in  the  petition  for  the  appointment  <tf 
mmissioners  of  appraisal.  No  sites  for  any  erection  were  located  upon  the 
operty  in  question,  except  the  aqueduct,  and  the  petition  only  asked  for  a 
rmanettt  easement  therein  for  that  purpose;  and  therefore  no  entry  can  be 
ide  upon  these  lands,  and  no  use  or  occupation  of  them  can  be  had  except 
*  the  purpose  of  constracting  or  maintaining  tlie  aqueduct  250  feet  beneath 
3  snrface.  These  principles  run  through  and  control  all  the  cases  of  this 
id.  Wherever  a  map  is  required  to  be  made  of  property  proposed  to  be 
cen  tor  public  purposes,  great  particularity  and  precision  is  required ;  and, 
the  appropriation  of  property  in  virtue  of  the  right  of  eminent  domain  is 
dero^tion  of  private  right,  nothing  can  betaken  by  Implication.  The  fi^t 
erpretatlon  of  the  statute,  therefore,  is  that  the  city  has  the  right  to  occurar 
itinuously  and  permanently  all  the  land  described  and  designated  on  the 
p  as  sites  for  tunnds  or  other  appurtenances,  and  that  no  right  exists  to 
istruct  anything  In  any  place  not  designated  on  the  map.  The  law  invested 
otMnmlssioners  with  discretionary  power  to  take  a  fee  In  land  necessaij 
some  porposes,  to  take  a  permanent  easement  In  others,  and  a  temporan 
anient  in  others;  and  that  discretion  has  been  exercised  and  exhausted. 
)y  decided  to  construct  an  aqueduct  in  an  nnder-ground  excavation,  far 
>w  the  surface  of  tlie  earth,  from  Croton  lake  to  the  cliy  of  New  York,  a 
anoB  ot  over  89  miles;  and,  as  the  right  to  soceavate  such  an  t^ning^  taA 
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«oiistniet  sod  ntintatai  the  aquMoot  therein,  was  all  they  reqidraiU  tbogr  tf^ 
dded  to  take  a  permanent  easement  in  the  land  through  which  it  paaeedp  for 
that  porpose.  As  aucb  an  Interest  in  the  land  waa  all  that  waa  necessary  to 
the  attainment  of  the  end  in  view,  it  was  all  that  oould  be  justly  taken. 

In  the  eaae  ai  WoMhington  CtmaUry  t.  Pfo^mt  Park  B.  OA..  68  N.  T. 
£91,  the  land  had  been  taken  for  a  atoeet;  and  the  coort  there  said:  **Ko  las- 
plloiUon  on^  to  be  indulged  that  a  greater  intereat  or  estate  is  taken  than 
is  abscdntdy  necessarj  to  si^isl^  the  langoage  and  objeot  of  the  starts  mak- 
ing the  iqiproprlation.  *  *  *  The  land  is  taken  tux  an  arenue,  and  this 
purpose  la  foUy  satisfied  lay  the  taking  of  an  easement  in  the  land  for  the 
street  or  highway.  There  Is  nothing  fnconsfstent  in  the  pnUlo  use  of  tha 
land  for  an  avenue,  and  the  retention  by  the  land-owners  of  the  fee,  sabject 
to  the  easement.  It  Is  not  necessary  that  exact  or  technical  langnage  should 
be  used  in  a  statute  for  taking  private  property  for  public  use  in  order  to  vest 
the  fee  in  the  public;  but  it  must  clearly  appear,  before  this  effect  can  be 
given  to  a  statute,  that  it  was  the  Intentton  of  the  leglBlatQie^  diadooed  liy 
the  act  itself,  to  take  a  fee. "  This  long  ex  tract,  is  made  beoaoae  it  la  an  an- 
thoritatlve  atatemwt  of  tlie  principle  which  must  contro)  the  queotion  now 
under  examination.  No  interest  is  necessary  In  the  lands  In  qnesti<m  beyond 
an  easement,  and  the  use  of  the  land  for  an  aqueduct  is  perfectly  conaiateot 
with  the  retention  of  the  fee  subject  to  that  servitude.  There  la  no  reaatm 
why  ttie  owner  should  be  deprived  of  the  use  of  his  land,  which  he  can  enjoy 
to  Uie  fullest  extent;  and  there  is  yet  less  reason  for  eompelling  the  eUy  to 
take  and  pay  for  the  fee,  when  its  acquisition  is  nnneceasary.  NoUiing  in 
the  law  positively  requires  the  city  to  take  and  pay  for  land  beyond  its  neoss- 
■Ities,  and  it  should  not  be  compelled  or  permitted  to  do  so  wlthoat  the  ptada 
requirement  of  the  statute.   Proof  of  the  Talue  of  the  land  waa  tberaon 

?roperly  exduded ;  and,  as  the  city  took  only  an  easement,  the  award  Is  ample, 
'he  Parsons  claim  and  the  MaJlory  claim  endure  the  same  result. 
The  Wadsworth  olalm  reats  upon  a  different  basis.   Neither  the  aqnednek, 
nor  any  other  structure,  rests  upon  the  property,  and  the  diUm  was  for  oon- 
sequential  Injury.  The  commissioners  decided  that  no  Injnry  had  resnUsd. 
and  made  no  award,  and  we  ooncnr  with  them  in  that  oonolmdoD. 

There  waa  a  question  of  evidence,  which  requires  no  examinattoo,  and 
which  waa  pr<^rly  disposed  of  by  the  comoilBsioners.  The  ordecB  ahoaU  all 
be  affirmed,  with  #10  costs  and  disbursements.  All  concur. 


Paddoce  v.  Eager. 
(SupmM  Court,  Oeneral  Tarmy  Second  Dspartment  JU7  IB,  1800.) 

Pauitt  akd  OHIX.D— Pabikt's  Rtoht  to  tbb  Cvstodt  or  ma  Ckiu>— Hassas  Coam. 
On  a  petitioa  I7  tbe  father  lor  a  writ  of  habeOM  eorpUB  to  obtain  tha  eastody  of 
bis  minor  child  fxom  her  grandmother,  it  appeared  that  reapondent  had  imnd. 
the  child  from  Infanoy,  In  a  home  of  wealth  and  refinement,  and  ttun  tbe  ehiki, 
who  was  about  seven  rears  old,  was  devoted  to  respondent,  and  desired  to  re> 
main  with  her.  Petitioner  had  no  means  to  speak  of,  and  no  homsL  and  Inteodsd 
to  have  the  child  live  witii  his  father  and  step-mother.  He  had  failed  to  uapnon 
bla  wife  dnriw  ber  life,  and  he  did  not  attsmpt  to  get  the  oustody  (tf  the  obua  till 
aftsrherdea£  Held, tliat  the InteresU of  the  oEdld required ttat she aheald  ba 
left  with  req^dent.  Pbatt,  J.,  dissenting. 

Appeal  from  special  term,  Orange  county. 

Application  by  Wilbur  L.  Paddock  for  writ  of  haheat  oorpua  to  obtain  tbe 
possession  of  his  infant  child,  Qrace  Paddock,  who  was  in  tbe  custody  of  htf 
grandmother,  Mary  C.  Eager.  An  order  waa  made  at  the  special  term  awud- 
Ing  tile  custody  of  the  diild  to  petltltmer,  and  respondent  to  tbe  wdk  MaiJ 
G.  Eager,  appoUs. 

Argued  before  Barnard,  P.  J.,  and  Dteuan  and  Fbatt,  JJ»  ■ 
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If.  if.  Xantf  (B,  R.  Championy  of  ooaasel,)  for  ani^l*uit.  /oAn  B.  Jfoyo* 
{&,  W,  HcSlroift  of  oooDaol.)  for  tcepoodent. 

Dmur,  J.  TbiB  !■  a  proceeding  ander  a  writ  of  habetu  eorpw  tot  tba 
procnrement  ot  the  onitod/  of  an  infaot  clilld*  aod  the  controlling  facts  are 
these:  The  relator  was  married  to  Jennie  H.  Eager,  the  daughter  of  the  re- 
Bpondent,  in  Jane,  1881,  and  she  died  In  May,  1889,  learlng  an  Infant  daagh- 
ter,  named  Grace  Fuddoek,  who  Is  now  nearly  eight  years  of  age.  She  was 
born  at  the  home  of  the  respondent,  and  has  lived  with  her  most  of  the  time 
since.  The  relator  failed  to  support  hb  wife  after  his  marriage,  and  she  llred 
at  her  mother's,  and  died  there.  The  respondent  is  a  woman  of  wealth  and 
refinement,  and  she  has  reared  this  child  from  infancy*  and  has  heoome  lU* 
tached  to  it  by  the  closest  Ues  of  Ioto  and  aftoetlon,  and  the  attachment  la 
mutual,  and  the  child,  who  was  about  seven  years  of  age  when  she  was  ex- 
amined in  this  proceeding,  expressed  the  strongest  desire  to  remain  with  hec 
grandmother,  and  she  is  not  too  young  to  have  a  choice.  Until  this  time  the 
father  never  sought  the  custody  of  his  ehild,  and  she  remained  with  the  r^ 
spoDdent  not  only  with  bis  ascent,  but  from  positive  neeessityt  arising  from 
his  fallore  to  furnish  her  support;  and  even  now  he  has  no  iKtmO)  no  house- 
hold, and  no  means,  and  earns  only  about  $17  a  we^,  whloh  can  be  but  little 
more  than  sufBclent  for  his  own  maintenance.  What  Is  perhaps  wone  than 
all.  he  proposes  to  compel  this  child  to  live  with  his  father  and  step-mt^her. 
who  are  entire  strangers  to  her,  and  who  have,  and  can  have,  no  affection  for 
ber,  and  who,  In  qommon  with  the  relator,  entertain  extreme  hatred  and  re- 
sentment towards  the  respondent  and  her  family.  So  that  It  comes  to  this: 
The  relator,  after  hia  long  n^lect  of  his  child,  expects  this  court  to  remove 
her  from  the  only  home  she  ever  knew,  where  she  Is  surrounded  by  wealth 
and  affection,  and  where  her  young  life  has  been  made  happy,  and  where  she 
has  been  nourished  and  cherished  with  a  solicitude  and  a  wealth  of  affection, 
born  of  the  love  entertained  for  her  unfortunate  mother,  whose  untimely  death 
they  attribute  to  her  husband,  and  deliver  her  to  him.  to  the  end  that  he  may 
place  her  with  his  step-mother,  where,  so  far  as  we  can  see,  she  will  experi- 
ence only  the  absence  of  all  her  prest>nt  comforts,  and  the  deprivation  of  all 
her  future  prospects.  Add  to  all  these  considerations  the  dying  request  of  a 
broken-hearted  moUier,  and  the  case  is  before  us.  It  may  be  ^teo  prelimi- 
narily that  we  find  no  room  in  this  case  for  the  operation  of  the  writ  of  habea$ 
corpus,  whose  t^oe  Is  to  release  persons  Improperly  restrained  and  deprived 
of  their  liberty.  This  little  girl  is  under  no  restraint,  and  suffers  no  di^va- 
tion  of  ber  peisonal  liberty;  on  the  contrary,  she  is  where  she  would  be,  and 
she  desires  to  remain  where  she  is,  and  she  enjoys  the  utmost  freedom. 

But  the  r^tor  bases  his  application  upon  his  natural  rights  as  the  father 
of  the  ohild,  and  demands  her  surrender  to  him  because  she  Is  his  child,  and 
the  order  appealed  from  was  doubtless  granted  upon  that  theory.  As  we  have 
already  said,  the  office  of  the  writ  of  habaas  corpus  Is  discharged  by  allowing 
the  party  d<^ned  to  go  free  and  exercise  his  volition,  but  in  the  case  of  a 
child,  incompetent  frominfancy  to  exercise  proper  discretion,  thecourta  some- 
tiraea  nndertake  to  delermine  for  it.  and  then  the  welfare  of  the  child  is  the 
paramount  consideration  which  controls  the  exercise  of  the  discretion  of  the 
court.  The  rights  of  parents  are  to  be  subordinated  to  the  Interests  of  the 
child,  and  to  be  regarded  no  further  than  they  are  in  harmony  with  Its  welfue. 
They  have  no  paramount  right  to  the  custody  ot  their  children  which  they  can 
enf  oroe  against  all  other  considerations.  In  re  Waldron,  18  Johns.  418.  was 
a  case  much  like  the  preaent.  where  an  infant  was  In  the  custody  of  Its  grand- 
father; and  it  appeared  that  it  would  be  more  to  the  benefit  of  the  infant  to  re- 
main with  him  than  to  be  put  under  the  care  of  the  father,  and  no  improper  re- 
straint was  shown.  The  court  refused  to  direct  the  infant  to  be  delivered  to 
the  father.   The  same  doctrine  la  to  be  deduced  from  the  case  of  Jfsrosih  v. 
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People,  25  Wend.  64.  where  the  whole  subject  anderwent  a  most  mdHraatiTs 
examination  In  the  late  court  for  the  correi^on  of  errors.  To  the  same  effeet 
is  People  V.  Kling,  6  B»rb.  366;  People  v.  Wilcox,  22  Barb.  178;  In  n  Welc^ 
74  N.  7.  299;  Wileoa  v.  WUooob,  14X.  T.  576;  Bruthy.  Bnwn,  85  Han.  824. 

The  foregoing  principles  are  well  settled,  and  run  thiongb  all  tfae  caaea,  and 
the  light  cast  by  them  upon  this  case  renders  It  plain  and  simple.  There  ii 
flcarcelT  a  pretense  that  the  interests  of  this  cbild  will  be  siibserred  by  her 
deUvery  to  her  father.  Moreover,  it  is  not  her  Interest  which  he  seeks  to 
promote,  or  her  happiness  which  he  desires  to  secure  or  advanoe,  bnt  fais  ac- 
tion !s  evidently  Incited  by  nuUevolence  of  purpose  towards  the  respondent  and 
her  family.  He  does  not  expect  to  have  his  ohild  with  bim,  or  to  eojoj  her 
society,  but  be  desires  to  remove  her  from  her  home  where  she  was  born,  and 
where  she  is  environed  with  roflnement  and  morality  and  virtue  and  weaUth, 
where  she  will  be  nurtured  and  educated,  and  enjoy  the  care  and  protection 
of  those  who  are  of  her  blood,  and  bound  to  ber  by  Lies  of  nature  and  associ- 
ation, and  where  she  desires  to  remain,  and  place  her  with  bis  step-mother, 
who  is  not  of  her  lilndred,  who  can  entertain  for  her  no  natural  affection, 
who  does  not  desire  her,  and  to  whom  she  will  be  a  burden,  where  she  can  re- 
ceive none  of  the  advantages  which  wealth  and  refinement  can  supply,  and 
where  she  will  forfeit  the  pecuniary  provision  made  for  her  by  her  mother's 
will  upon  condition  that  she  ramain  in  the  family  of  the  respondent.  Unda 
such  circnmstancps,  and  in  view  of  all  the  facts  and  the  surroundings  of  the 
case  and  the  parties,  the  niitiiral  rights  of  the  parent  must  yield  to  the  mani- 
f^t  interests  of  the  child,  and  she  must  remain  In  the  family  of  the  respond- 
ent so  long  as  she  desires  to  doso.  Her  best  interests  will  6e  thus  sobserved. 
and  the  order  appealed  from  must  be  reversed*  with  costs  and  cUsbunameDts. 

Babnaro,  p.  J.,  concurs. 

Pratt,  J..  (dUsmting.')  The  appellants  argue  that  In  applIcatiCHu  for  the 
custody  of  a  child  the  chief  concern  of  the  court  will  be  the  interest  of  the  child, 
and  not  the  legal  right  of  any  claimant.  That  role  may  be  conceded,  but  It  by 
no  means  follows  that  the  rights  of  parents  are  extinguished.  In  Boa»ie  v. 
Potter,  (E.  I.)  17  Atl.  Rep.  129,  the  case  cliiedy  relied  on  by  appellants,  the 
court  did  not  rase  its  decision  upon  the  real  or  supposed  interests  of  the  ehild. 
The  court  there  say  that  **primarily  the  welfare  of  the  child  Is  to  be  consid- 
ered; but  when  *  »  *  that  is  not  thecontrolling  consideration,  the  court 
may  look  beyond  it  to  existing  relations."  In  that  case  the  welfare  of  tlw 
child  was  believed  to  be  assured  in  the  hands  of  either  claimant.  That  ques- 
tion being  thus  eliminated  from  the  controversy,  the  decision  was  based  on 
the  relations  existing  between  the  child  and  the  various  litigants,  and  the 
mother,  having  voluntarily  allowed  the  child  to  live  with  the  sister  of  her  de- 
ceased husband  from  birth  untjl  the  age  of  nine  years,  was  properly  held  to 
have  waived  her prima/aef«  right  to  the  custody  of  the  ohild.  Oneotmsid* 
eration  tbere  dwelt  upon  by  the  court  was  that  the  mother  had  other  chtldreo, 
while  the  aunt  had  none.  But  the  court  distinctly  recognizes  that,  other 
things  being  equal,  the  prior  right  is  In  the  pareut  as  against  any  third  par^. 
We  might  rest  the  decision  of  this  case  upon  that  rule;  bnt  a  careful  study 
of  the  testimony  convinces  us  that  the  interests  of  the  child,  and  thesupeiiar 
legal  right  of  a  parent,  concur  to  require  an  affirmance.  The  father  tuis  no 
other  child,  and  can  do  more  for  his  daughter  than  wotild  be  possible  under 
other  circumstances.  The  grandmother  has  several  children,  whose  eUms 
upon  her  bounty  are  at  least  equal  to  those  of  her  grandchild.  In  the  ordi- 
nary course  of  events  the  father,  who  is  still  young,  will  be  able  to  esrefiB' 
his  daughter  during  many  years,  which  cannot  be  said  with  qalto  the  aaine 
probability  of  the  grandmother.   But  a  consIderaUoa  still  man  enttroiUaff 


Digitized  by  Google 


flnp.  Ct] 


713 


Is  that  the  testimony  glm  reuon  to  bdtoTe  tbmt  it  tbeoUId  mmains  with  her 
grandmother  she  will  be  taught  to  dlslilw  her  fiUher.  and  an  estiangement 
produced  in  her  feelings  towards  him  which  no  aflM^mi  on  his  part  eonld 
ever  change.  Her  present  dislike  for  him,  whldi  can  b«  ascribed  to  nothing 
botUie  influenoee  by  which  she  is  anrronnded,  isstrong  evidence  that  a  change 
li  reqnired  both  for  her  sake  and  for  his.  On  Uie  other  hand,  the  testimony 
shows  no  reason  to  believe  that  if  placed  with  her  Mher  any  effort  will  be 
made  to  estrange  her  feelings  from  the  family  of  her  mother.  Having  tost 
her  mother,  ttie  court  will  not  willingly  so  dispose  of  her  onstody  thn  the 
misfortune  be  made  greater  by  an  estranftpment  from  her  natural  protector 
and  nearest  surriTing  rdattve.  The  order  q^pealed  bom  sbonld  be  ■fflnmdi 
wltheoBts. 


Tallhai>os,  Respondent,  v.  Frbbs  Fub.  Ga*  Amiellant. 

iSupnme  Covrt,  Oeneral  Term,  Second  UeinrtnieM.  Jnlj  IS.  1890.) 
Appeal  from  special  term,  Kings  county. 

Action  for  libel  by  Daniel  W.  Tallmadge  against  the  Press  FuhUthing 
Company.   For  former  report,  see  7  N.  T.  Supp.  895. 
Argued  before  BAiraARD,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 
De  Zanosy  JfieoUt  for  ^>pdlant.  SaU^  tfr  SMt  for  reqrandant. 

Dtkhan,  J.  There  are  two  appeals  from  ordera  before  ns  In  this  action,— 
one  from  an  order  denying  a  motion  for  leave  to  serre  an  amended  answer, 
and  one  from  an  order  denying  a  motion  for  leave  to  serve  a  supplemental 
answer.  We  think  both  mcAtoas  should  have  been  granted.  Great  liberality 
Is  allowed  in  pleading  a  Oder  our  system  of  practice,  and  the  defendant  in 
tills  action  should  be  allowed  full  oppurtnnlty  to  present  every  defense  it  may 
have  to  this  aetton.  The  delay  incident  to  the  service  of  a  new  answer  is  of 
small  consequence  In  comparison  with  the  possible  miscarriage  of  Justice  by 
reason  of  an  insufficient  answer.  Both  orders  should  be  reversed,  with  $10 
coata  and  disbursements,  and  the  moUona  for  leave  to  serve  an  amended  or 
supplemental  answer  should  he  granted  on  payment  ot  #10  ooati  to  the 
fandant. 


ik  re  Nbalx^s  Estatb. 

(Supreme  Crmrt,  General  Term,  Second  Department  Jtaly  18.  ISBIb) 

ZiMAOT  Tax— -Exemption— AucBHOusa. 

Under  Rev.  St.  N.  T.  (7Ui  Ed.)  p.  fleS,  1 4.  bdM.  4.  providing  that  eveiT  "alSW- 
bouse, "  and  "  the  real  asd  perwnai  property  "  **  belonging  to  or  ooimeoted  with  the 
same,  **  and  need  for  the  punioMS  thereof,  Bhall  be  exempt  from  taxation,  a  l^aer 
to  anoh  an  Institntlon  Is  not  mbleot  to  the  aaccessioa  tax  provided  for  In  Laws  a. 
T.  1887,  o.  718, 1 1,  einoe  that  act  ezoepta  'eodetlee,  oorpontlOBS,  and  lastitatlna 
now  exempted  07  law  from  taxation. " 

Appeal  from  snnt^at^a  court.  Kings  county. 

The  Faith  Home  for  Inonrables  Is  an  incorporated  benevolent  and  ebail- 
table  society,  whose  object  is  to  maintain  respectable  homeless  persons,  af- 
flicted with  Incnrable  disease.  It  is  maintained  entirely  by  charity,  and  Its 
inmates  are  people  wltliont  home,  money,  or  friends  able  to  support  them. 
Xlev.  St.  K.  T.  (7th  £d.)  p.  982,  §  4,  suhd.  4.  provides  that  "every  poor- 
tiouse,  almshouse,  house  of  industry,  *  •  •  and  the  real  and  personal 
property  used  for  such  purposes,  belonging  to  or  connected  with  the  samew" 
sliaU  be  azempt  trom  taxation.  Laws  JX,  T.  1887,  c  718^  g  1,  ^vUst: 
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"All  property  wbloh  shall  pan  hf  will,  •    •    •    other  tfaaa  •    •  • 

■odetles,  corporations,  and  instltotionB  now  exempt  tgr  law  from  taxation 
*  *  *  shall  be  and  Is  sabject  to  a  tax  (tf  five  dollars  on  every  handled 
dollars. "  etc.   From  a  decree  of  the  surrogate  holding  that  a  legapy  to 
society  under  the  will  of  Wealths     Neale,  deceased,  was  taxable,  the  aocir 
ety  appeals. 

Argued  before  Babitabd,  P.  J.,  and  Dtkhah  and  Pratt,  JJT. 

Moore  A  WaUaaa^  {Thomas  8,  Moon,  of  oonnsel,)  for  a^ellant  Bdmand 
Conger  Brovm,  for  executors.  Jama  W,  Bidgtoa^,  Disk  Attj.i  Sat  ooaa^ 
beasurer. 

Pratt,  J.  The  qnesUona  InvolTed  In  this  appeal  were  considered  fn  B» 
flerr*f  WUh  7  N.  T.Snpp.  862.  By  the  rule  there  laid  down  the  decree  made 
below  is  erroneous,  and  must  be  reveieed.  and  the  Faith  Home  for  Inoor- 
ablee  declared  free  frum  taxation.  Decree  reversed.  All  oonour. 


Bbowm  9.  Allbm  et  at, 

(Supreme  Court,  General  Term,  fourth  Department  JUj  1,  ISSai) 

L  TAXA.THnT->VAX-DainM— pBBtiniFTiOH  or  Rbouluitt. 

bt  an  action  for  the  j^iioe  of  landa  In  I>.  oonntar,  the  defease  was  a  breadh  ef  eove- 
nant.  Defendants  oflwed  In  eridenoe  taa^eeos  of  the  lands,  whloh  had  ban  re- 
corded over  two  yeaim,  to  the  etate,  based  on  tazae  assessed  prior  to  the  oonvejaaoa 
to  oorenanteeB.  Act  TS.  Y.  1855,  S  05,  as  amended  Laws  1860,  c  aOS,  provides  thst 
snch  deeds  shall  be  presumptlTe  evidenoe  that  the  sale,  and  all  proceedings  prior 
(liereto,  and  im  notMea  required  to  be  given  prevloas  to  the  expiratloB  of  the  two 
years  allowed  for  redemption,  were  recular  and  aocordlog  to  law.  Laws  18S^  a 
448.  prorides  that  as  to  oertaln  counties,  Incloding  L.,  snoh  deeds  shall,  after  Msg 
recorded  two  yean,  be  oondaslTe  evidence  of  the  r^nlarltj  of  the  aale,  and  of  the 
prooeedlDgs  prior  thereto,  and  of  the  notloea  tvc  redemption.  £eld,  tbM  thess 
deeds  were  ai  least  prtoia/ticie  proof  that  the  title  of  the  ooTenaBteaa  waa  loat  by 
reason  of  Uens  prior  to  the  deed  to  tliem. 

It  COTBNANTS— BrBACH. 

The  lands  were  wild  and  nntnolosed.  Thetaz-aalewaalnlSTi.  Tlie  deeds  to  tiie 
state  were  riven  in  1S7S,  and  reoorded  in  1877.  The  covenantees  never  recorded 
their  deed,  nad  nothing  to  do  with  the  land  after  1871,  and  in  1874  said  there  was 
no  nae  in  record^  the  deed,  as  their  title  was  not  good,  owing  to  the  sals  for 
taxes.  Laws  "x.  1886,  c  S88,  creating  the  forest  commlBslon,  provided  (section 
7)  that  all  lands  owned  by  the  state  in  oertaln  counties,  inolndlng  L.,  shonld  oonati- 
tate  the  "forest  preserve, "  should  be  kept  forever  as  wild  forest  landa,  and  ahoekd 
be  cared  for  by  the  forest  commi83ii>a.  Held,  that  this  act,  with  the  report  of  the 
forest  commlBsion  to  the  legislature,  showing  that  said  land  was  induded  in  the 
forest  preserve,  was  sooh  an  assertion  of  ownership  as  oonstitnted  a  oonsteveUTS 
eviction  by  the  state,  entitling  defendanu  to  a  remedy  on  the  oovenaat. 

Appeal  from  circuit  court,  Lewis  county. 

Action  by  Clara  J.  Brown  against  Sally  Alien  and  others,  administratoi* 
of-Smory  Alien,  deceased.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Mbrwin,  JJ. 
B,  W.  Bt^ley  and  B.  McCarty,  for  appellants.  C.  X>.  Adanu,  far  re- 
spondent. 

MsRWiK,  J.  This  action  is  brought  to  recover  a  balance  due  upon  a  bond, 
dated  May  24,  1870,  executed  by  Emory  Allen  and  K^ewton  Northam  to  Mari- 
etta 1..  BrowD,  and  assigned  by  her  to  the  plaintiS  on  the  2d  January,  1873. 
It  is  conditioned  for  the  payment  of  $2,500,  as  follows:  S500and  interest  on 
the  Ist  diiy  of  January  then  next;  $1,000  on  August  1,  1871,  and  $1,000  on 
August  1,  1872.  with  interest.  The  plaintiff  admitted  a  credit  of  $1,051.99 
asof  July  18, 1874;  and  the  judgment  is  for  the  balance.  Emoty  Allen  died 
Febmary  26.  1886:  and  Northam  died  January  6. 1885.  This  action  was 
commenced  June  19, 1889.   At  this  date  of  the  bond,  Miairtta  L.  Brown,  the 
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obligee  therein,  and  SdwaM  A.  Brown,  eonver^ed  to  Allen  tnd  Northam,  the 
obligors,  certain  lands  in  the  town  of  Grelg,  in  the  county  of  Lewis,  consist- 
ing of  six  parcels,  containing  in  all  857.14  acres,  for  the  consideration,  as 
stated  In  the  deed,  of  S3,I71.40.  The  bond  in  suit,  and  a  mortgage  upon  the 
premises  conveyed,  were  given  baolc  for  a  portion  of  the  purchase  mouey. 
The  deed  contains  a  covenant  on  the  part  of  the  grantors  "that  the  premises 
thus  conveyed,  in  the  qniet  and  peaceable  possession  of  the  said  parties  of  the 
second  part,  their  heirs  and  assigns,  they  will  forever  warraat  and  defend 
against  any  person  whomsoever  lawfully  claiming  the  same,  or  any  part 
thereof. "  The  defense  in  this  action  is  based  on  this  covenant.  The  claim 
of  the  defendsnts  fs  that  at  the  time  of  the  sale  the  premises  were  subject  to 
the  lien  of  taxes  previously  assessed,  by  virtue  of  which,  through  subsequent 
sales  and  conveyances,  paramount  title  was  acquired  by  the  purchasers,  who' 
took  possession,  and  actually  or  constructively  evicted  the  grantees,  Allen 
and  Xortham. 

The  main  questions  on  this  appeal  are:  S'irtt,  whether  the  evidence  given 
by  defendants  showed  paramount  title;  and,  »»oond,  whettwr  there  was  actual 
or  constractive  eviction.  With  a  view  of  showing  paramount  title,  the  de- 
fendants offered  in  evidence  several  deeds  from  the  comptroller  of  Uie  state 
to  the  people  of  the  state,  given  upon  tax-sales  made  In  pursuance  of  the  pro- 
visions of  chapter  427  of  the  Laws  of  1855.  These  deeds  covered  the  prem- 
ises in  question,  and  had  been  duly  recorded  In  Lewis  county  for  more  than 
two  years.  One  of  them,  covering  several  parcels  of  the  land  in  question, 
purported,  in  substance,  to  be  based  on  taxes  assessed  prior  to  the  oonveyance 
to  Allen  and  NortbauL  It  is  not  clear  that  the  other  parcels  were  sold  on 
such  taxes.  This,  however,  is  not  here  Important  as  the  question  here  is 
whether  the  defendants  have  any  remedy  as  to  any  part  of  the  premises.  The 
claim  of  the  plaintiff  la  that  these  deeds  furnished  no  evid»ice  of  the  power 
to  sell.  The  claim  of  the  defendants  is  that  the  deeds,  presumptively,  at 
least,  show  tttle  In  Uie  state.  Ko  evidence  was  given  by  the  piaintifE  to  tfaa 
contrary. 

By  section  65  of  the  act  of  1855,  as  amended  by  chapter  209  of  1860,  it  was 
provided  that  snch  deeds  "shall  be  pranmptlve  evidence  that  the  sale,  and  all 
proceedings  jvior  thereto,  from  and  Including  the  assessment  of  the  land,  and 
all  notices  required  by  law  to  be  given  previous  to  the  expiration  of  the  two 
years  allowed  to  redeem,  were  regular,  aeoording  to  the  provisions  of  this  act, 
and  ail  lawa  directing  or  requiring  ttie  same,  or  in  any  manner  relating 
thereto."  By  chapter  448  of  1866  the  section  above  referred  to  was  further 
amended,  ao  far  aa  the  county  of  liowis  and  several  other  named  eonnUef 
were  ODnoemed.  by  providing  that  all  snch  conveyances,  after  having  bem 
noorded  for  two  ywrv  in  this  office  of  the  clerk  of  the  county  in  which  the 
lands  conveyed  thereby  are  located,  "shall,  six  months  after  this  dot  takes 
•ffeot,  be  otmclusive  evidence  that  the  sale,  and  all  proceedings  prior  thereto, 
from  and  including  the  aasenment  of  the  land,  and  all  notices  required  by 
law  to  be  given  previous  to  the  expiration  of  the  two  years  allowed  by  law  to 
redeem,  were  regular,  and  were  regularly  given,  published,  and  served,  ao- 
eordlng  to  the  provislona  of  this  act,  and  all  laws  directing  or  requiring  the 
same,  or  in  any  manner  relating  thereto."  In  People  t.  7'urn«r,  117  H'.  Y. 
227, 22  N.  S.  letup.  1022,  it  was  held,  with  reterence.to  a  eomptiDller's  deed 
given  in  1881,  and  similar  to  those  given  In  this  case,  that  the  act  of  1886 
was  eonstttaUon«l,  and  tiiat  the  deed  was  conclusive  even  as  to  an  omission 
of  tbeassessota  amounUng  to  a  Jurisdictional  defect.  Page  234.  In  H^oodv. 
JCnapp,  100  N.  Y.  109^  2  N.  E.  Kep.  632.  it  was  held  that  the  burden  of  proof 
was  np<m  the  party  questioning  the  title  of  a  grantee  In  a  comptroller's  deed 
given  nnder  the  act  of  185fi,  at  showing  bgr  affirmatfve  evidence  that  some 
material  leqidrement  <A  the  statute  had  been  omitted*  or  defeeUvely  per- 
formed,  in  the  proceedings  under  which  the  wUe  was  eonawmmated.  Vemoat 
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therefore  BBBume,  I  think,  that  the  defendants  made  at  least  a  prima  facit 
showing  that  the  title  of  Allen  and  Northam  to  the  premises*  or  some  part  ul 
them,  was  lost  by  reason  of  liens  prior  to  the  deed  to  them. 

The  court  below,  in  ordering  a  verdict  for  the  plaintifT,  held  that  no  soffl- 
clent  eviction  was  shown.   Was  this  correct?   The  deed  to  Alien  and  i^orth- 
am  aeem  to  have  not  been  recorded.    There  is  evidence  in  the  case  teocUng  to 
show  that  after  1871  they  never  had  anything  to  do  with  the  premiaea ;  that 
in  1874,  thefr  agent,  upon  being  applied  to  by  the  agent  of  the  plaintiff  to 
have  their  deed  recorded,  relied  that  there  was  no  object  in  getting  the  deed 
recorded,  that  the  title  was  not  good,  as  the  lands  had  been  sold  for  taxes. 
The  tax-sale  was  in  1871,  and  the  deed  from  the  comptroller  to  the  people  of 
the  state,  of  183  acres  of  the  promisee,  is  dated  February  1, 1875,  and  record- 
ed May  80, 1877.   The  other  deeds  were  later.   In  1885,  by  chapter  283  of 
the  Laws  of  that  year,  the  forest  commission  was  crrated.   Sy  section  7  of 
that  act,  all  the  lands  then  owned  by  the  slate,  or  which  might  thereafter  be 
acquired  by  it,  within  certain  counties, — one  of  which  was  the  connty  of  Lew- 
is,— were  constituted  the  **forest  preserve.**  The  lands  so  designated  were  to 
be  kept  forever  as  wild  forest  lands,  and  not  to  be  sold  or  leased  except  in 
certain  special  cases.   The  care,  custody,  control,  and  snperintendenoe  was 
given  to  the  forest  commission ;  and  prosecution  for  all  trespasses  or  injuries 
was  provided  for.   The  defendant  offered  to  show  that  the  lands  in  question 
were  included  within  the  forest  preserve;  but  this,  being  objected  to  1^  the 
plaintiff,  was  excluded.   The  report  of  the  forest  commission,  made  for  the 
year  1885  to  the  legislature  In  pursuance  of  the  act,  and  which  showed  that 
the  specific  lots  in  controversy  here  were  included  in  the  forest  preserve^  was 
also  excluded.   As  a  general  rule,  the  possession  of  the  grantee  must  be  dis- 
tnrbed  before  there  can  l>e  an  eviction.   But  in  case  of  unoccupied  or  aban- 
doned property  the  rule,  in  its  fuU  sense,  at  least,  does  not  apply.   In  regard 
to  such  a  case,  it  ts  said  in  iSt.  John  v.  Palmer,  6  Hill,  599,  that  it  Is  not  neo> 
eesary  that  the  covenantee  should  be  evicted  by  legal  process.   It  ia  enough 
that  he  has  yielded  the  possession  to  the  rightful  owner,  or  that  sncli  owner 
has  entered,  the  premises  l)eing  vacant,  and  taken  possession.   In  that  ease 
the  premisee  had  Iwen  sold  upon  a  decree  of  foreclosure  of  a  prior  mortgage.  Ifo 
actual  possession  liad  been  taken  by  the  purchaser;  bnthe  had,  after  his  title 
became  perfect,  offered  to  sell  tlie  premises,  and  had  paid  taxes.   It  was  said 
that,  as  there  was  no  actual  possession  in  any  one,  no  formal  act  was  neoessaiy 
for  the  purpose  of  giving  the  purchaser  the  complete  enjoyment  of  bis  lagil 
rights.   The  constructive  poesession  was  transferred  to  the  purchaser,  and  he 
afterwards  exercised  acts  of  ownership.  '  It  was  held  that  there  was  auch  an 
eviction  as  amounted  to  a  breach  of  the  covenant.   In  the  same  case  Judge 
CowBN  was  of  the  opinion  that  the  covenant  was  broken  the  moment  the  title 
passed  to  the  purchaser  on  the  for«cloeure  sale,  and  that  an  action  by  the  cov- 
enantee would  lie  although  the  purchaser  had  done  nothing  by  way  of  assert' 
ing  his  title.   In  a  similar  case,  (  Wood  t.  Fomcrook,  8  Thomp.  9c.  C.  SOS,)  it 
is  said  by  MrxLiM,  P.  J.:  "The  owner  of  the  legal  title  to unindosed and  un- 
cultivalei  land  is  presumed  to  he  in  possession,  as  possession  in  law  follows 
the  title.   To  entitle  a  plaintiff  to  recover  damages  for  the  breach  of  the  cov- 
enant for  qniet  enjoyment,  an  eviction  must  to  proved;  or  he  may.  In  the 
event  of  bis  title  being,  divested  by  a  superlw  title,  surrender  poeaessim  to 
the  owner  of  the  superior  title,  or  notify  his  grantor  that  he  relinquishes  all 
claim  to  said  premises,  or  he  may  show  that  the  owner  (tf  the  supcMiar  titli 
has  offered  them  for  sale.** 

In  the  present  case  the  evidence  would  justify  the  finding  that  at  or  before 
the  acquiring  of  the  title  by  the  state  the  grantees.  Alien  andKortham,  aban- 
doned the  property,  and  were  not  from  uiat  time  in  possession.  The  laadi 
were  apparently  wild  lands,  unindosed  and  unimproved.  The  state,  having 
beoome  the  owner  of  the  title,  was  oonstraotiTsly  in  poiseision;  anditsown- 
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ershlp  was  pablicly  asserted  by  Its  forest  preserve  act  of  1885,  and  by  the  acta 
of  Its  forest  commiasion  under  the  authority  given  by  the  statute.  The  acts 
of  this  commission  were  competent  evidence  on  the  subject.  The  state,  in 
order  to  perfect  and  complete  its  possessory  right,  was  not  bonnd  to  seek  out 
and  personally  notify  the  prior  owners,  who  were  not  Jo  possession.  Nor 
were  Allen  and  Kortham,  or  those  representing  them,  in  order  to  perfect  their 
remedy  on  the  covenant,  bound  to  enter  into  possession,  and  subject  them- 
selves to  the  pains  and  penalties  of  trespassers  under  the  forest  preserve  act 
There  was,  in  substance,  a  surrender  to  pitrnmount  title  effectively  asserted. 

In  SchulmbeTff  t.  Barriman,  21  Wall.  44,  it  was  held  that  an  act  of  the 
legislature  direc  ting  the  possession  and  appropriation  of  property,  or  offering 
it  for  sale  or  settlement,  was  equivalent  to  an  entry  for  the  purpose  of  taking 
advantage  of  the  breach  of  a  condition  in  a  previous  grant.  In  McGary  v. 
Haatlngtt  89  ChI.  36B.  it  is,  in  substance,  said  that  the  mere  passage  of  a  law 
making  public  land  liable  to  entry  was  such  assertion  of  the  title  of  the  gOT- 
ernmentas  authorized  an  abandonment  by  a  vendee  under  an  invalid  title.  In 
GTcen  T.  Irvtnst  54  Miss.  450,  it  was  bdd  that  a  grant  of  land  by  the  state, 
white  holding  the  paramount  title,  is  such  hostile  assertion  of  such  title  as  jus- 
tifies persons  In  possession  under  defective  titles  In  treating  it  as  an  eviction, 
abandoning  pmsesaion.  and  suing  their  covenantors.  These  cases  are  quite 
pertinent  to  the  question  here.  The  forest  preserve  act,  supplemented  by  the 
evidence  above  referred  to  as  ofFered  and  rejected,  whs  sufficient  to  show  a  hos< 
tile  asserticm  by  the  state  of  its  title,  and  a  constructive  eviction,  under  tbe 
circumstances  of  this  case.  We  are,  therefore,  of  the  opinion  that  the  court 
below  erred  In  holding  that  there  was  no  eviction  sufficient  to  give  the  defend- 
ants a  remedy  on  the  covenant.  The  judgment  must,  therefore,  be  reversed. 
Judgment  revened  upon  the  exceptions,  and  new  trial  ordered*  coats  to  abide 
the  event. 

Mabtik,  J..  oonooiB.  Habmn,  p.  J.*  omeiurs  In  the  rwntt. 


In  fw  Moulton's  Zstatk. 
(Supreme  Court,  Osneral  Tsrm,  fourth  Department.  July  1, 18B0i) 

L  BXJMUTOBS  Aim  ADMUnSTHATOBS— APFOtnntBlTP— CrrATIOX. 

Since  Rev.  St  N.  Y.  pt.  9,  o.  6,  Ut.  S,  art  8,  $  S7,  morg.  p.  74,  gives  the  widow  at 
a  decedent  the  first  right  to  administer  on  bis  estate,  do  tutation  need  IssM  on  bar 
petition  for  letters  oi  administration  under  Code  Civil  Proa  |  SBU,  whloh  pro> 
vldes  that  every  person  who  hu  a  right  of  administration  prior  to  or  equal  to  tbe 
petitioner  most  be  cited  on  a  petition  for  letters  of  administration. 
B.  SuBBOOAra  CoDBTs— SrsoiAi.  BuBBoOATB  OT  Omsida  Coomtt— Cdbativb  Act. 

Letters  of  admloistration  granted  in  1886  by  the  speoial  surrogate  of  Oneida 
oonntT,  without  record  proof  of  his  authority  to  act  by  reason  of  the  surrogate's  Id- 
capad^,  are  validated  by  Laws  N.  Y.  1888,  o.  455,  which  legalixea  the  offloial  acts  of 
the  nMolal  surrcnate  pwfonned  by  him  since  January,  IWS,  in  so  far  as  such  sou 
may  m  affleeted  by  the  f  ailnre  to  make  ud  file  a  oarttflaste  staoiriag  the  ooonr> 
vsDoes  of  the  surrogate's  disability. 

S.  SnOnTORS  AITD  ADHINISTRATOBS— BBHOVAI.— ITBAirDnLBJTT  COKTBTAITOBS. 

Though  Laws  N.  Y.  1868,  e.  814,  aathorizes  executors  or  administrators  to  main- 
tain an  action  to  set  aside  fraudulent  oonveyauoee  made  by  a  deoeaaed  person,  the 
tect  that  an  administratrix,  in  her  indlvlanal  rlghtt  olalms  the  ownership  of  a 
mortgage  formerly  belonging  to  her  Intestate  under  an  assignment  alleged  to  be 
■  fraudnlent  as  to  bis  creditors,  is  no  ground  for  the  removal  of  the  admiautratrlz. 
On  her  ref  nssl  to  bring  an  action  to  set  aside  the  assignment,  the  ereditore  may 
bring  the  aotkin,  aUeging  lier  refosal  and  making  lier  a  defendant 
k  S&m— iMAiiaqnATa  Bori>. 

Persons  Interested  In  an  estate  oaanotliuiat  on  a  summary  removal  of  the  admla- 
Istratrlx  because  her  bond  is  inadequate  in  amount,  or  her  sureties  losnfBolent, 
since  Code  Civil  Proo.  $  2506,  directs  that,  after  such  inadequacy  or  Insufflcienoy 
shall  have  been  determined  in  a  prooeedfaig  instituted  before  the  surromte,  the  ad- 
minlstntrlx  shall  be  given  a  reasonable  time,  not  to  exceed  five  days,  in  whloh  to 
pcooure  a  new  Imod,  Mfbre  her  letters  can  be  revoked. 
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b.  Same— Failcre  to  Fili  IsvB'sroRT. 

Binco  Code  Civil  Proc.  N.  T.  S  BoML  t,  provlaea  for  the  removal  of  aD  ad- 
minUtratrix  where  she  has  "  willfully  refused  or  without  a  cause  DegLeoted  to  obey' 
ut  order  by  the  surrogate,  and  slnoe  section  2716  provides  that  the  sorroffate  may 
by  order  compel  her  to  file  an  Inventory,  her  failure  to  file  the  inventory,  is  the  ab- 
sence of  an  oroer  by  the  surrogate  directing  her  so  to  do,  Is  not  a  gromid  lor  re- 
movaL 

Appeal  from  sorrogate*!  eoort.  Oneida  county. 

Petition  by  Miriam  M.  Kellogg,  Sarah  M.  Kellt^,  Jnlla  Ann  Sleeper,  SDd 
£^za  Pratt,  creditors  and  heirs  at  law  of  David  Moolton,  deceased,  for  the 
revocation  of  letters  of  administration  theretofore  granted  to  EmOy  A.  Moul- 
ton,  widow  of  the  deceased.  From  a  decree  in  favor  of  the  administratrix 
the  petitionera  appeal.' 

In  the  notiee  of  appeal  the  appellants  state  that  they  "intend  to  bring  up 
for  review,  upon  such  appeal,  the  surrogate's  orderof  reference,  herein  made 
and  entered  In  said  surrogate's  office  on  the  22d  day  of  December,  1^6; 
*  *  *  the  surrogate's  order  herein  made  and  entered  In  said  surrogate's 
office  on  the  13th  4a7  of  February.  1888;  *  *  *  the  sorrogate^s  declston 
and  order  denying  the  petitioners*  motion  to  amend  their  petition  In  this  mat- 
ter." David  Moulton,  in  his  life-time  a  resident  of  the  town  at  Floyd,  ia 
Oneida  count7.  died  on  the  7th  day  of  May,  1886,  intestate.  On  the  18th  of 
May,  1886,  Emily  A.  Moulton  Sled  her  petition  for  her  appointment  as  ad- 
ministratrix in  the  snrrogate's  office  of  said  county:  and  having  filed  her  oath 
of  office  and  a  bond  in  the  penalty  of  $12,000,  with  two  sureties,  lettwsof  ad- 
ministratlon  were  issued  to  her  on  the  20tb  day  of  May,  1886,  to  which  letters 
were  attached  "the  seal  of  office  of  our  safd  surrogate,"  and.  in  witness  of 
their  due  execution,  was  placed  thereon  the  date,  to<wit.  the  20th  day  of  Mar, 
and  the  same  were  signed  by  J.  D.  F.  intone,  special  surrc^te.  On  the 
2d  day  of  October,  in  the  year  1886,  W.  B.  Bliss,  surrogate,  duly  at- 
tached his  signature  to  an  exempliScatlon,  of  the  letters.  Appraisers  were 
appointed,  and  an  Inventory  was  made  and  filed  In  the  surrt^te^  office,  Sep- 
tember 29,  1886.  On  the  9th  of  December.  1886,  the  administratrix  filed  a 
new  bond,  with  two  sureties,  in  the  penal  sum  of  920,000,  which  was  on  the 
that  day  approved  by  the  surrogate,  and  filed  in  his  office.  On  the  18Ui  dsT 
of  May,  1886,  Emily  A.  Moulton  commenced  an  action  in  the  supreme  court 
against  the  appellants,  the  heirs  at  law  of  David  Moulton,  dec^sed,  for  tbe 
purpose  of  foreclosing  a  mortgage  which  bore  date  the  10th  day  of  May.  1877. 
and  was  executed  by  Amie  H.  Kellogg  to  Charles  S.  Symonds,  aa  assignee  in 
bankruptcy  of  David  Moulton,  and  which  mortgage  was  assigned  by  Charles 
F.  Symonds,  as  assignee  in  bankraptcy.to  Emily  A.  Moulton,  by  an  instru- 
ment in  writing,  bearing  date  the  29tb  dKf  of  December,  1877,  obdming  to  be 
due  on  said  mortgage  $8,650,  with  interest  from  the  10th  of  November,  1877. 
After  issue  Joined  in  the  action  to  foreolose  the  mortgage,  the  case  was 
partly  tried  l»fore  a  special  term,  wheut  bgr  an  Mder  made  in  that  acttcai«  tba 
IHToceedings  were  suspended  "to  allow  petitloneCB  to  take  proceedings  in  the 
surrogate's  couit  to  remove  said  administratrix,  and  obtam  the  aj^mntment 
of  an  administrator  in  her  place." 

On  the  21tb  day  of  December,  1886,  the  appellants  verified  their  petition 
addressed  to  the  surrogate  of  Oneida  county,  pcayinx  for  the  rem  oral  of 
Emily  A.  Moulton  from  the  office  <A  administratrix,  sti»ing  ttierelB  that  she 
had  "presented  her  petition  to  said  surrogate  of  the  oonatr  of  Oneldm  In  tb« 
usual  form,  praying  that  such  proceedings  be  bad  ttutt  admlnlatraUon  oC  the 
goods,  chattels,  and  credits  of  said  deceased  be  granted  to  tier,  and  fitod  ber 
bond  of  the  same  date  in  the  som  or  penalty  of  •12,000  oni^;  *  *  *  and 
thereupon,  on  the  aoth  day  of  May,  1886,  lettera  of  sneh  administatloii,  ia 
the  usual  form,  were  lasned  and  signed  by  J.  D.  L.  Sbme^  ^edal  anrRMiate  of 
■aid  eounfy,  appointing  said  Emily  A.  Moulton  administratrix  of  the  goods, 
chattels,  and  credits  of  the  said  David  Hoeiton.  deoaased;"  atao  ataUaf  that 
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Bbe  bad  Qled  an  inTentory  with  the  surrogate  "showing  asseU  of  said  estate 
for  admlnistcation  to  the  unount.  as  footed*  of  $8,163.61;"  also  stating  that 
"said  adminlstnitrlXt  1^  reason  ot  her  misoondoct  and  dishonest  lo  the  exe- 
cution of  her  office  as  representative  of  decedent,  Is  disqaaliQed,  and  Is  unQt 
forthe  due  execution  of  herofflce;   «   «   •   that  she  has  sought  to  conceal, 
and  has  concealed,  property  and  assets  belonging  to  said  estate,    •   *  • 
and  has  neglected  andl>as  willfulljr  refused  to  obey  provisions  of  law  relating 
to  the  discharge  of  her  duties ;  that  abe  has  been  guilty  of  wrong  and  other 
misconduct  In  the  execution  of  her  duty  as  administratrix  In  retaining  po»- 
session  and  control  of  assets,  and  the  evidence  thereof,  belonging  to  the  estate 
of  decedent,  and  is  claiming  the  same  as  her  own,  which  greatly  embarrasBes 
the  administration,  and  jeopardizes  the  interests  of  your  petitioners,  and 
others  interested  In  the  distribution  at  said  estate,  viz.,  Uiat  the  mortgage 
hereinafter  mentioned,  as  your  petitioners  are  informed  and  believe,  is  a  part 
of  and  belongs  to  the  estate  of  said  David  MouUon,  and  yet  said  adminiatra- 
trix  refuses  tb  have  it  included  in  the  inventory  of  the  estate,  but  fraudo- 
lently  claims  It  as  her  own.   *   *   ***   The  petition  also  alleges  that  "she 
has  becoiQe  and  is  incompetent  or  dlsqualifled  by  law  to  act  as  such  admin- 
istratrix,  *   »   •  and  the  grant  of  said  letters  was  obtained  by  false  sug- 
gestions  of  material  facts  and  suppression  of  her  antagonism  to  the  said  es- 
tate."  In  the  petition  it  is  also  alleged  "that  the  aforesaid  petition  of  said 
£mily  A.Mottlton  represents  that  she  was  the  widow  of  said  David  Moulton, 
whereas  the  petitioners  claim  and  believe  that  she  was  never  lawfully  married 
to  him,  nor  lived  with  him  as  his  wife,  but  separate  and  apart  as  a  single 
woman ;  and  that  the  goods,  chattels,  and  credits  of  said  deceased  did  not  ex- 
ceed $6,000,  whereas  they  were  at  least $20,000.  indudingthe  mortgage  hwe- 
inafter  mentioned,  as  your  petitioners  are  informed  and  believe  to  be  true.** 
It  is  also  all^;,'ed  in  the  petition  of  the  appellants  "that  tlie  assignment  of  said 
mortgage,  and  the  bond  accompanying  it,  to  said  Emily  A.  Moutton,  was  un- 
lawfully, wrongfully,  and  fraudulently  obtained,  or  so  obtained  and  held  in 
trust  for  the  use  and  benefit  of  said  David  Moulton,  subject  to  his  oontr<rii 
and  disposition.    •   *   •  Said  Emily  A.  Moulton  (then  Emily  A.  Miokle) 
entered  into  a  conspiracy  with  said  David  Moulton  to  dofrand  bis  creditors, 
and  to  save  said  farms  to  liim,  and  in  furtherance  thereof  they,  and  those 
acting  with  them,  caused  to  be  written  a  certain  contract  or  antenuptial 
agreement  whereby  it  was  provided  th^  in  conslderatlo'n  of  marrying  said 
Moulton,  be  was  to  pay  her  $50,000,  as  follows:  $10,000  within  one  year 
after  marriage,  and  $10,000  each  year  thereafter,  until  the  whole  $50,000 
was  paid,— in  lieu  of  all  dower.  Such  agreement  bears  date  the  Istday  of  Feb- 
ruary, 1876,  but  it  was  made  in  1877,  long  after  the  said  petition  in  bank- 
ruptcy was  filed,  and  said  adjudication  was  made  as  aforesaid,  and  after  the 
pretended  making  of  such  agreement  sheelaimed  to  have  been  married  to  said 
David  Moulton,  which  the  petitioners,  on  Information  and  belief,  deny,  bat, 
if  she  was  ever  married  to  him,  such  marriage,  if  at  all,  took  place  long  after  the 
filing  of  said  petition  in  bankruptcy  and  the  adjudication  aforesaid;  and  the 
motive  and  intent  of  all  such  acts  was  to  prevent  the  estate  of  said  David 
Moutton,  and  particularly  the  real  estate  described  in  said  mortgage,  from 
passing  to  said  assignee,  he  then  being  indebted  to  divers  persona  to  the 
amount  of  about  $200,000.  and  to  save  the  sttld  property  to  said  David  Monl- 
toa ;  and  thereafter  he  made  proof  in  that  proceeding  In  bankruptcy  of  her 
pretended  claim  on  said  agreement."   They  also  alleged  that  they  were  **eaoh 
and  all  creditors  of  theaaldDavId  Moulton,  and  of  his  estate."  OntheSOth 
day  of  December,  1886,  Bmlly  A.  Moulton  verifled  beranawer  to  the  amended 
petition  of  the  appellants,  la  wbich  petition  she  admitted  some  of  the  matters 
al]^;ed  lathe  petition  of  tin  appellants,  and  denied  certain  allegations  con- 
taiued  thwelOt  ftnd  alleges  her  owneorshlp  of  the  bond  and  mcxtgage,  and  that 
**at  the  Ume  o£  the  assignment  tbwetrf  by  said  Symonda  tbft  wme  were  hold 
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and  owned  by  said  Symonds,  as  assignee  In  bankruptcy  of  Frank  W.  IJaris, 
David  Moulton,  and  Jeremiah  C.  Carr,  In  a  proceeding  in  bankruptcy  then 
pending  in  the  district  court  of  the  United  States  for  thenortfaem  district  of 
JSew  York;  that  the  petitioners,  Sarah  M.  Kellogg,  Miriam  M.  Kellogg,  Julia 
Ann  Sleeper,  and  Eiiza  PmU,  and  the  undersigned,  were  creditors  of  the  said 
David  Moulton,  and  were  parties  to  ttiat  proceeding;  that  each  proved  and 
filed  a  claim  against  the  estate  of  said  David  Moulton  in  bankruptcy,  and  the 
same  were  duly  adjudicated  by  said  bankrupt  court,  and  by  the  order  and  de> 
cree  of  said  court  were  ordered  to  be  paid,  and  were  paid;"  and  she  also  al- 
leged that  she  had  filed  a  new  bond  In  the  sum  of  S20.000,  **with  two  good 
andsuflQclent  sureties,  which  bond  •  *  *  was  duly  approved  by  said  sur- 
rogate."  On  the  22d  of  December,  at  a  surrogate's  court,  after  hearing  the 
parties,  an  order  was  made  by  the  surrogate,  appointing  "Frederick  G.  Fincke, 
Esq.,  referee,  to  take  and  report  to  the  surrogate  the  evidence  upon  Uie  Caob 
as  to  Uie  allied  grounds  for  revoking  said  letters  of  administration,  with  his 
opinion  thereon;  *  •  *  and  said  referee  bring  in  his  report  before  the 
surrogate  with  all  convenient  speed,  and  the  hearing  of  the  piuties  herein  on 
the  confirmation  of  the  report  of  the  referee,  and  the  decree  to  be  made  here- 
in, be  brought  on  npon  a  notice  of  eight  days."  After  the  referee  had  taken 
great  volume  of  testimony  at  the  instance  of  the  respective  parties,  be 
made  his  report  on  the  Slst  at  December,  1887.  and  In  bis  third  conclusion 
of  law  said,  viz.:  "That  Emily  A.  Moulton  was  duly  and  legally  appointed 
administratrix  of  the  estate  of  David  Moulton,  deceased,  and  was  lawfully  en- 
titled to  such  appointment,  which  was  not  obtained  by  her  by  reason  d  any 
concealment  of  fact,  and  by  reason  of  any  '  false  soggestlon  of  a  materisl 
fact,'  and  that  she  has  faithfully  discharged  her  duties  as  administratrix, 
and  has  not  been  guilty  of  misconduct  In  the  execution  of  her  oflSce  as 
soch  administratrix,  and  that  the  letters  of  administration  written  to  her 
should  not  be  revoked;  and  ttiat  'the  petitioners  are  not  entitled  to  the  relief 
asked  for  in  their  petition,  and  are  not  entitled  to  the  ranoval  of  said  £mUy 
A.  Moulton  from  her  position  as  administratrix,  and  that  said  Bmily  A. 
Moulton  should  be  allowed  to  continue  the  discharge  of  the  trust  and  duties 
<rf  administratrix,  and  settle  np  said  estate,  and  that  the  petitioners  heran 
should  be  diBmisaed.**  On  the  11th  of  January,  1888,  tlie  petitioners  pre- 
pared and  served  about  a  hundred  exoeptions  to  the  referee's  report,  and 
on  the  18tb  day  of  February,  1888,  In  the  sorrogate'a  court,  the  petitiooen 
asked  leare  to  give  evidence  of  the  debts  and  claims  agidnst  the  estate  of 
David  Moulton,  and  the  amounts  and  numbers  of  each  of  the  debts  and  claims, 
to  whieta  the  respondent  objected;  and  thereupon  the  sum^pite  ortered  the 
matter  "sent  bade  to  F.  Q.  Fincke,  Esq.,  the  referee  herein,  to  take  and  mpait 
to  the  surn^ate  the  evidence  which  the  petitioners  may  offer  on  the  ques- 
tion of  fact  of  the  debts  and  claims  against  said  estate,"  and  on  the  6th  day  of 
March.  1888,  the  referee  made  an  additional  or  supplemental  report,  in  wliich 
report,  among  other  things,  he  stated  that  the  assets  of  the  estate  amount  to 
the  sum  of  $8,160,  and  thi^  he  had  before  him  '*no  facts  npon  which  to  form 
an  opinion  as  to  the  solvency  of  the  estate;"  although  In  his  report  he  stated 
that  the  total  amount  of  ohiimB  admitted  and  disputed  is  the  sum  of  $8,680l^ 
On  the  12th  of  March,  1888i  the  petitioners  filed  exceptions  to  the  sup^ 
mental' report. 

At  H  surrogate's  court  on  the  14th  May,  1888.  an  order  was  made  recit- 
ing the  prooeedings  already  hsd,  and:  "(1)  That  the  rep<»tof  the  said  Fred- 
erick O.  Fincke.  the  referee  herein,  uid  the  questions  of  tMt  and  the  con- 
clusions of  law  as  herein  found  and  determined  1^  him,  be,  and  the  sune  an 
hereby,  in  all  tfaiogs  ratdfled  and  confirmed,  and  are  to  stand  as  the  order  and 
determination  of  this  court.  (2)  That  the  petition  of  the  said  p^tioners 
Miriam  M.  Kellogg,  Sarah  M.  Kellogg,  Julia  Ann  Sleeper,  and  EUza  Pratt  is 
bweby  dismissed.  (3)  The  oosts»  chw^,  and  expenses,  incurred  by  ttie  said 
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EmDf  A.  Moulton  In  her  defense  to  this  proceeding,  he  charged  against  and 
be  paid  from  the  estate  of  the  said  David  Moulton,  dece:ised.''   On  the  27tb 
of  June  exceptions  were  flled  to  the  decree  of  the  surrogate,  and  the  appel- 
lants subsequently  prfsented  requests  to  And  75  matters  of  fact  and  28  mat- 
ters of  law.   IntexBpersed  with  the  requests  are  the  words.  "Iso  find;"  **!  re- 
fuse to  find  except  as  found  by  me  In  my  finding;"  "Petitionera  except;"  **I 
refuse  to  find;"  which  expresaions  are  printed  Jn  italics,  althoagb  Uiey  no- 
wtiere  appear  to  have  any  signature  of  the  surrogate.   In  the  case  presented, 
it  Is  stated:  "The  surrogate  made  the  same  rnllogs  and  decisions  as  made  by 
the  referee  to  same,  and  to  each  thereof,  and  gave  to  the  petltionem  and  respond- 
ent an  exception  to  each  of  his  rulings  and  decisions  against  the  petltionera 
and  respondent,  and  the  petitioners  and  respondent  duly  excepted.   The  said 
surrogate  has  marked  on  the  margin  of  said  requests  to  find,  etc.,  as  appears 
thereon,  and  the  petitioners  have  duly  taken  exceptions  to  each  of  auch  re- 
fusnls  to  find  or  rule.  After  tbls  matter  and  proceeding  were  so  beard,  tried, 
and  submitted  to  the  snrrogate  for  decision  and  decree,  at  a  surrogate's  oonrt 
held  in  and  for  the  county  of  Oneida,  at  the  surrogate's  office  in  Borne,  on  the 
14th  day  of  May,  18ij8,  the  said  surrogate  made  and  entered  a  decree,  as  an- 
nexed  hereto.  But  the  said  surrogate  did  not  file,  nor  has  he  filed,  in  his  office, 
his  decision  In  writing,  which  states  separately  the  facta  found  and  the  con- 
clusions of  law.  except  as  stated  In  the  decree  herein,  to  which  omission  or 
refusal  the  petitioners  duly  excepted."   On  or  about  the  25tfa  day  of  June. 
1886,  the  respondent's  attorney  served  a  copy  of  said  decree,  and  on  the  27tb 
day  of  Jane,  1888.  the  petitioners  duly  made,  filed,  and  served  exceptions  to 
aaid  decree,  and  each  part  thereof,  as  hereinbefore  appears.  The  case  then 
contains  82  requesta  to  find,  and,  interlined  or  printed  in  opposite  the  requests, 
are  the  words.  **I  so  find.       B,  B.,"  or,  "I  decline  to  so  find,"  or,  "Find- 
ings with  certain  qualiflcationi,"— with  the  initials  ot  the  snrrogate  added; 
and  f(dlow]ng  are  25  requests  to  find  certain  conclusions  of  law,  with  inter* 
llneations,  with  words,  "I  refuse  to  find.   W>  B.  B.;"  or  wortla,  **!  so  And;" 
and  fidlowing  each  of  the  expressions  of  refusal  are  the  words.  "Petitioners 
exeq)t. "   And  on  the  22d  of  August,  1888,  it  appears  there  were  filed  with 
the  surrogate  certain  formal  exceptions  to  the  refusal  of  the  surrogate  to  find. 

Code  Civil  Froc.  K.  Y.  §  26G2,  provides:  "Brezy  person  being  a  resident 
of  the  atata,  who  has  a  right  to  administration,  prior  or  equal  to  that  of  the 
petitioner,  and  who  has  not  renounced,  must  be  cited  upon  a  petition  for  let- 
ters of  administration,"  Section  2715  provides:  "A  creditor,  or  person  In- 
terested in  the  estate,  may  preeent  to  the  surrogate's  court  pKx^,  byafDdaTit. 
tliat  an  executor  or  administrator  has  failed  to  return  an  inventory  or  a  auf- 
ficient  Inventory,  within  the  time  presczlbttd  if  law  tiierefor.  Thmnpon,  if 
tbe  aum^ate  la  aatisfled  that  the  executor  or  administrator  la  in  defoult,  he 
moat  make  an  order,  reqalrlng  the  delinquent  to  make  tha  inventory,  or  a 
fuxlher  inventory." 
Argued  before  Habdih,  P.  J.,  and  Uabtxh  and  Mkrwih,  JJ. 
JSm  J.  JUsftardion,  fbr  appi^lants.  O,  Jf.  A  €f,  B,  Dmniion,  for  respond- 
ent. 

HAirom,  F>  J.  1.  Section  2545  of  the  Code  of  Civil  Frocednre  provides 
that  "the  anrrt^ato  must  file  in  his  office  hla  decision  In  writing,  which  moat 
atate  aeparatoly  the  facta  found  and  the  conclnalona  of  law."  If  the  parties 
to  tba  proceeding  now  before  oa  bad  followed  the  leoairemoitB  of  Oils  section, 
by  pi'caeotlng  to  thla  court  a  "deolaion  in  writing,"  which  stated  separately 
the  Caeto  foand  and  the  oonelnaions  of  law,  the  praotloe  would  have  been 
xnach  mm  satisfoctory  than  tliat  which  now  appears  in  the  appeal-book  be- 
fore na;  and  it  wonld  have  been  in  keeping  witii  our  decision  in  Oti$  v.  SaUt 
6  X.  X.  St.  Bsp.  S82,  and  also  oar  decision  in  Sa  zW,  48  Hon,  98.  In  the 
latter  case  it  was  said  in  the  qi^nlon  delivered  la  this  oourt,  vis.;  "Vnkaa 
T.lOx.r.fcno.8— 46 
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•ODW  ftothorlty  can  be  found  to  tbe  contrary,  ve  tUn.  jfae  aiftr  pneCio* 
would  be  for  the  Burrogate  to  make  an  Independent  deeist  tn*  vith  findings  of 
fttct  and  law,  acoeptlng  or  rejecting  th«  conclusions  of  the  referee,  as  abaS 
seem  just.  Exceptions  can  be  filed  to  sarb  findings  and  to  anbaequent  re- 
fusals to  find  or  findings  In  settlement  of  case,  as  provided  In  section  2545. ' 

2.  It  appears  by  the  evidence,  as  well  as  by  tbe  admlaslon  made  upon  tbe 
heulng,  that  there  was  an  intormarriageof  the  respondent  with  the  deceaaed. 
The  position  of  tbe  appellants,  to  support  which  uiey  gnve  considerable  evi- 
dence, is  that  the  marriage  took  place  in  the  spring  of  1877.  The  poaitioD  eC 
the  respondent  Is,  to  which  she  gave  considerable  evidence  In  support  tbenwf, 
that  the  marriage  took  place  in  the  spring  of  1876.  Being  the  widow  of  tbe 
deceased,  she  was  per  force  of  the  statute'  entitled  to  administor  op<m  hia  es- 
tate, having  the  prior  right  to  letters  of  administration.  Tn  nPage,  107  y. 
T.  266.  U  N.  E.  Rep.  193;  Ltbbey  v.  Maton,  112  N.  Y.  525,  20  JT.  E.  Rep. 
855.  Having  a  right  to  administration,  no  notice  or  citation  was  neoessaiy. 
Code  Civil  Proc.  §g  2660-2662. 

3.  Whatever  force  there  may  have  been  In  tbe  objection  made  to  the  ap- 
pointment of  the  respondent  as  administratrix,  and  tbe  Issuing  of  letters  of 
administration  to  her  by  the  special  surrogiUe  of  the  county  of  Oneida,  with- 
out record  proof  of  bis  authority  to  act  (by  reason  of  ^ckness,  absence,  or^a- 
ability  of  the  surrogate)  when  the  objection  was  taken  in  the  petition  filed  in 
1886,  we  think  the  force  thereof  has  been  wholly  removed  by  cliapter  455  of 
the  Iaws  of  1888,  which  provicled  in  that  chapter  that  "the  ofBcial  ada  of 
John  D.  F.  Stone,  as  special  surrogate.  •  *  «  since  the  1st  day  aC  Jan- 
uary, 1885,  while  acting  in  the  place  of  the  surrogate  of  said  county  hj  rea- 
son of  the  sickness,  absence,  or  lunacy  of  said  snrrogato,  so  far  aa  soch  acts 
may  Ije  affected,  impaired,  or  questioned,  by  reason  of  the  failure  of  the  mak- 
ing and  filing  of  a  certificate  showing  the  occurrence  of  such  disabilities,  as 
required  by  hiw,  are  hereby  legalized,  ratified,  and  conQrmed^ftnd  tbe  same 
shall  have  all  tbe  force  and  effect  and  validity  as  if  such  oertifleate  had  beoi 
made  and  filed.**  It  may  be  observed  incidentally  that  tbe  surrc^^ato  aeems 
to  have  approved  of  tbe  action  of  the  special  surrogate  very  soon  thereafto; 
Surely,  such  was  apparent  from  the  action  of  the  surn^te  in  filing  tbe  in- 
ventory, and  in  approving  and  filing  a  bond  executed  by  tbe  adminisbnatrix. 
Whatever  irregularity  there  may  have  been  we  think  was  cured  befor«  tbe 
making  of  the  order  Inought  before  us  on  this  appeal. 

4.  Sections  2684, 2685. 2686.  and  2687  of  the  Code  of  OvU  Procedure  confer 
upon  tbe  surrogate's  court  powei  and  prescribe  the  practice  and  inodeof  pn^ 
cedure  for  the  removal  of  an  admiuistrator  or  revocation  of  letters  of  admiiH 
istration  issued  to  such  administrator.  Section  2685  provides  that  "a  writlsn 
petition,  duly  verlBed,  praying  for  a  decree  revoking  those  letters,  and  Uiat 
tbe  executor  or  administrator  may  be  cited  to  show  cause  why  a  decree 
should  not  be  made  accordingly:  (1)  Where  the  executor  or  administratOT 
waa,  when  letters  were  issued  to  him,  or  has  since  become,  incompetent  or 
disqualified  by  law  to  act  as  such,  and  the  grounds  of  the  objection  did  not 
exist,  or  tbe  objection  was  not  taken  by  the  petitioner,  or  a  person  whom  be 
represents,  upon  tbe  bearing  of  the  application  for  letters;  (2)  where,  by  rea- 
son of  bis  having  wasted  or  improperly  applied  the  money  or  other  asseta  ia 
his  bands,  or  invested  money  In  securities  unauthorized  by  law,  or  otherwise 
Improvideiitly  managed  or  injured  the  property  committed  to  his  charge,  or 
by  reason  of  other  misconduct  In  the  execution  of  Ms  office,  or  dishonesty, 
drunkenness.  Improvidence,  or  want  of  understanding,  he  is  unfit  for  Uie 
due  execution  of  bis  office;  (3)  where  ha  has  willfully  ref need,  or  without 
good  cause  neglected,  to  obey  any  lawful  direction  of  the  aurrogate  contained 
in  a  decree  or  order,  or  any  provision  of  law  relating,  to  the  dtacbaiga  of  bia 

An.  Sk  N.  Y.  pt.  8,  c  0,  tit.  2,  orL  3.  S  37.  in«rg.  p.  H. 
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dnty;  (4)  wbon  the  mnt  of  bl8  letten  wm  obtained  bj  a  false  flamrtto 

of  amaterliU  fhefc."  SeeUon  2686  prortdes  that  *'a  petition,  presented  as  pr^ 
scribed  In  tba  last  eeetion,  nmst-aet  fortti  the  facts  and  circumstaoces  shoir- 
ing  Utat  the  case  Is  one  of  those  therein  spedfled.   Upon  proof,  by  aSdaTltor 
oral  testirooay,  Battsfaetory  to  the  surrogate,  of  the  troth  of  the  ^legations 
contained  in  the  petition,  a  citation  must  be  Issued  aecording  to  the  prayw 
thereof."  It  is  further  provided  in  sectiim  2687:  "Upon  the  return  of  a  dtSF 
tion,  issued  as  prescribed  in  the  last  section,  if  the  objections,  or  any  of  them, 
are  establiflbed  to  the  surrogate's  satisfaction,  be  most  make  a  decree,  revok- 
ing the  letters  issued  to  the  person  complained  of.   But  the  surn^te  may, 
in  his  discretloB,  dismiss  the  proceedings,  upon  such  terms,  as  to  costs,  as 
Justice  requires,  and  may  allow  the  letters  to  remain  unrevcAed,  In  either  d 
tbe  fdlowing  cases:   (1)  Whwe  the  case  Is  within  subdivision  third  of  the 
last  section  but  one;  (2)  where  the  case  Is  within  subdivision  fourth  of  that 
section,  tf  the  person  cited  is  entitled  to  letters,  notwithstanding  the  fi^ 
suggestion."  We  think  questions  arising  nnder  these  sections  are  largely  '*in 
the  discretion  of  the  surrogate. "  In  considering  certain  powers  of  the  sam' 
McGregor  v.  .fiueZ,  24  N.T.  169,  u<A  wholly  dlSBlmilar  to  the  questions 
which  may  arise  nnder  the  sections  of  the  Code  to  which  we  have  just  referred. 
It  wasstUd  by  Denio,  J.:  "The  determination  of  the  anrrc^ate  upon  sneb 
questions  is,  as  it  shonkl  be,  summary  and  exclusive.''  We  think  tiie  provia* 
Ions  of  sectloB  3687,  to* wit,  "if  the  objectlons,<n^any  of  them.areeatabllsheA 
to  the  snrrogate's  satisfaction,  he  most  make  a  decree  revcMog  the  letters  is- 
sued to  the  person  oomplained  of,"  were  intended  to  confer  upon  the  surro- 
gate a  judicial  disovUon  in  viewing  the  facte  and  eircamstancee  disclosed  by 
the  evidence  fumisbed  to  sustain  the  objections  made.  Bee  In  rt  Wmtt  ^ 
Hun,  296;  affirmed  111  N.  Y.  687.  19  K.  E.  Kep.  286. 

We  think  that  the  evidence  and  proceedingssubmittedtotbeanrrogatefatt 
to  establish  ttiat  the  administratrix  was  "Incompetent  or  disqualified  by  law 
to  a<^  as  such.**  It  was  provided  in  the  Revised  Statutes  (volume  2,  p.  75)  that 
no  letters  of  adminlsvation  should  be  granted  "to  any  person  who  shall  be 
judged  incompetent  by  the  sum^te  to  execute  the  duties  of  such  trust,  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding.   *   •  «** 
In  expounding  that  provision  of  the  statnte,  the  chancellor  said,  in  Coope  v. 
/.ouwre,  1  Barb.  Ch,  47,  viz.:  "Ko  degreb  of  legal  or  moral  guilt  or  deiin- 
qtieney,  therefore.  Is  sufficient  to  exclude  a  person  from  the  administration, 
as  the  next  oC  kin.  in  the  cases  of  preference  given  by  the  statute,  unless  such 
person  has  been  actually  convicted  of  an  Infamous  crime.   *   •   »   The  Im- 
providence which  the  framers  aC  the  Revised  Statutes  had  In  contemplation,. 
83  a  groand  of  excloiloo.  is  f'lat  want  of  care  or  foresight  in  the  management 
of  property  which  would  be  likely  to  render  the  estate  and  effects  of  the  in- 
testate ansafe,  and  liable  to  be  lost  or  diminished  in  value  by  improridenoe. 
in  caae  administration  thereof  ^ould  be  committed  to  such  improvident  per- 
son.   *   *   «   The  evidence  in  this  case  tending  to  show  the  respondent's 
dishonesty,  and  that  be  had  been  guilty  of  divers  offenses  against  the  laws  of 
society,  but  wiilch  could  not  throw  any  light  upon  the  question  of  his  provi- 
dence or  improvidence,  should  therefore  have  been  excluded  by  the  surro- 
gate.'* In  i/iaJf(iAonv.£farrwon,  10  Barb.  659,  it  washed,  viz.:  "Underthe 
provisioBB  of  the  Revised  Statutes  respecting  the  granting  of  letters  of  ad- 
ministration in  cases  of  intestacy,  vice  and  moral  delinquency  will  not  of 
themselves  disqualify  aperson  to  act  as  administrator.**  In  Smerson  v.  Boti>- 
t-rs,  14  K.  T.  452,  the  question  considered  by  the  court  was  wliether  the  ap- 
7>ellant  there  was  legally  incompetent  to  serve,  and  it  was  said  that  the  fact 
that  a  person  is  "of  small  pecuniary  means,  and  that  he  has  been  guilty  of 
misconduct  or  mlsmani^ement  in  administering  the  trust-estate,  do  not  an- 
thorizo  the  surrogate  to  supersede  the  lettere  testamentary,  under  2  Rev.  St. 
p.  7a»  §S  18-21,  aad  Id.  p.  69,      OB  the  ground  that  the  executor  Is  kgaUy 
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ineompetent  to  serre  '  hj  reuon  of  improTideDce;***  and  It  was  also  f aitiur 
held:  **The  term  *  ImprovldeDce  *  refers  to  sacta  habits  of  mind  and  ofutdact 
as  render  a  man  generally,  and  under  all  ordinary  circumstanoeo,  nnfit  to 
serre;**  and*  in  delivering  the  opinion  In  that  case.  Comstook,  J.,  referrad 
to  Coop0  T.  LowBTTt,  mprCt  approvingly;  and  the  same  case  was  approred  in 
JfoifaA«n  T.  Harrison,  6  N.  Y.  447;  and  the  case  was  also  approT«d  in 
Coggshall  t.  Qrem,  9  Hun.  472;  and  in  the  course  of  the  opinion  deliTered 
by  TALOOTTt  J.»  it  was  said,  viz.:  " Moral  guilt  or  delinquency  is  not  a 
ground  for  excluding  a  person  from  receiving  letters  unless  he  has  been  oaa.- 
vlcted  of  an  Infamous  crime." 

The  leumed  counsel  for  the  appellants,  in  a  very  exhaustive  argnment  sub- 
mitted to  us,  lays  great  stress  upon  the  drcnrostances  attending  the  trmnafer 
of  a  mortgf^  for  $8,650  by  Symonda.  as  assignee,  to  the  plaintiff,  and  to  the 
fact  that  she  had  commenced  an  action  to  foreclose  that  mortgage,  and  had 
omitted  to  place  the  same  upon  th^  inventory  filed,  and  seems  to  sopposetfaat 
her  removfd  from  the  office  of  administration  was  essential  in  order  to  enaUe 
ttie  appellants,  as  heirs  at  law,  or  as  creditors  of  the  deceased,  to  contest  the 
title  of  the  plaintiff  to  the  mortgage,  and  to  enable  thun  to  assert  that  the 
mortgage  in  fact  was  an  asset  belonging  to  the  estate  of  the  deceased;  and  lie 
calls  our  attention  to  the  Laws  of  1858,  c.  314,  which  authorizes  executors 
or  administrators  to  maintain  an  action  to  set  aside  fraudulent  conveyanors. 
transfers,  or  assignments  made  by  the  deceased.  It  must  he  borne  in  mind  tbat 
the  object  of  that  statute  is  to  enable  creditoiv  summarily  to  reach  saselatbat 
have  been  fraudulently  disposed  of  by  the  intestate;  however,  we  see  no  dif- 
flcnlty,  under  tlie  provisions  of  that  statute,  in  the  oreditoia  availing  tbon- 
selves  of  all  Its  provisions  in  tills  ease,  even  though  the  respondent  remained 
as  the  administratrix.  Surely,  upon  creditors  applying  to  the  adminiatratiix 
to  bring  such  an  action  as  the  Laws  of  1858  authorizes,  she  would  be  called 
upon  to  yield  to  the  request,  or  to  make  a  refusal.  If  she  refused,  then  the 
creditors  could  bring  an  action  and  make  her  a  defendant  in  her  representa- 
tive as  well  as  her  Individual  capacity,  and  allege  her  refusal  to  bring  the  ao- 
tlon,  and  thus  the  creditors  would  have  the  full  beneOt  of  the  provisions  of 
the  statute  to  the  same  extent  as  though  the  action  had  been  brought  by  the 
administratrix.  In  BaU  v.  Graham,  11  N.  Y.  287.  it  wss  held  that  if  the  ad- 
ministrator "collude  with  the  fraudulent  vendee,  or,  after  reasonable  request, 
refuse  to  take  proceedings  to  Impeach  hii  title  and  reach  the  property  in  his 
hands,  a  creditor  may  malntiUn  an  acUon  against  him  and  the  executor  or  ad- 
ministrator for  that  purpose."  That  case  was  decided  Id  1854,  and  was  referred 
to  approvingly  In  Sank  v.  Ltggett,  61  N.  Y.  554.  In  PTielpt  v.  Piatt,  50 
Barb.  430,  it  was  said :  "  Ordinarily  a  creditor  of  the  estate  of  a  deceased  pw- 
Bon  cannot  malatain  an  action  against  a  fraudulent  vendee  of  tbe  latter  ta» 
impeach  the  sale  of  personal  pn^rty,  unless  the  executor  at  adminietrator 
alioald  ctdlude  with  the  ftaudnlent  vendee,  or,  after  reasonable  raqueet.  re- 
fuse to  take  proceedings  to  impeach  tbe  Utle  and  readi  tbe  pn^wrty  la  his 
hands."  We  are  of  the  opinion  that  tbe  removal  of  the  respondent  fnnn  the 
offlee  of  admlnlBtratrix  was  not  necessacy  to  enable  the  i^pdlants.  as 
creditors,  to  m^tain  proper  action  to  avoid  ttie  alleged  ownenhip  taj  the 
^alntifl  of  the  mortgage  on  the  ground  that  It  was  the  proper^  of  the  de- 
ceased, and  that  the  transfer  thereof  to  the  plaintiff  was  firandntoit.  In  B* 
Keilogg,  89  Hun,  284,  it  was  said  by  Landok,  J.:  "Xhlt  execntor.  betng  tbs 
donee  of  the  gift,  did  not  dhufflrm  It.  His  interest  was  opposed  to  his  dn^. 
But  be  ought  to  have  dlsi^rmed  It^  and.  becaose  he  Toluntarlly  tailed  la 
du^,  tbe  surrogate  has  poww  to  compel  his  performance  €i  it.  The  atetate 
antborizes  tbe  surrogate  to  control  executors.  2  Bev.  St.  p.  7SIK  fi  1.  In 
such  case  the  genwal  creditor  can  invoke  this  remedy.  The  statnte  dispens- 
es with  judgment  and  execution.  Southard  v.  JBmner,  72  XT.  T.  424."  We 
see  nrtbing  in  ttiat  oase  taoonslstsnt  with*  ttie  visws  we  have  already  ex- 


Digrtized  by  Google 


Sup.Ct] 


HI  BX  MODLTOK^  ESTATX. 


725 


preued.  In  ZtcTitmlm-ff  t.  Serdlfadtr,  103  N.  T.  307.  8  N.  E.  Rep.  526,  it 
n-as  said:  "The  fact  tliat  the  fraudulent  grantee  is  one  of  the  executoi's  f  ur- 
Qisbes  no  insurmountable  obstacle.  If  8t»  should  refuse  to  restore  the  lands 
to  the  eetate.  she  should  be  removed  from  her  office  of  executrix,  and  then 
tfie  remaining  two  executors  c-onld,  under  the  act  of  l858,  disaffirm  the  con- 
Tejauces  of  tlie  real  estate,  and  bring  an  action  to  set  Lhem  aside;  or  the  two 
executors  could  commence  the  action,  making  the  executrix  a  defendant,  and 
In  such  an  action  obtain  fur  the  estate  the  relief  demanded.  If  the  two  de- 
fendants refused  to  commence  the  action  upon  the  application  of  the  creditors 
9r  some  of  tbem,  they  could  be  comijelled  to  commence  it  by  an  order  of  the 
larrogate,  who  has  ample  power  to  that  end,  under  section  2481  of  the  Code." 

In  Harvey  t.  Mf.Donnell,  113  K.  Y.  6S0,  21  N.  £.  Bep.  695.  It  was  said; 
"But  the  admloistrators  do  not  avail  themselves  of  the  power  given  to 
them  by  statute.  It  was  their  right  and  duty  to  do  so.  They  have  been  ap- 
pUed  to,  and  refuse.  Is  the  creditor,  therefore,  witliout  a  remedy^  Clearly 
not.  Upon  the  face  of  the  complaint,  it  is  apparent  ttial  the  administratrix 
lias  an  interest  advene  to  tlie  creditors  of  the  estate.  They  call  for  property 
whieb  she  claims  to  own  in  her  own  right,  and  which  she  refuses  to  apply 
ipon  the  debt!  of  bnr  Intestate.  These  clrcumstuieeB  nqulie  an  «xceptu>D 
»  be  made  to  the  general  role  which  forbids  an  estate  or  its  management 
«  be  taken  from  the  hands  of  those  lawfully  intrusted  with  it;  for  It  Is 
equally  well  settled  that  where  sodi  parties  are  rtthra  In  coUurion  with  on* 
lolding  the  property  alleged  to  have  been  fraudulently  transferred,  or  where. 
18  in  t^ls  case,  it  is  actually  claimed  by  them,  or  the  trustee  unreasonably 
"efusea  to  sue,  the  ereditors,  or  other  pei-sons  interested,  mtsg  themselves 
)ring  an  action  for  or  reclaim  the  property  fraudently  transferred,  making 
Jie  transferees  and  the  trustee  parties.  1  Story.  £q.  Jur.  §  Deway  v. 
Woyer,  72  N.  Y.  70;  BaU  v.  Qraham,  11 N.  Y.  237;  In  n  Comai,  HON.  Y. 
tSl.  18  N.  E.  Bep.  142;  Bank  v.  Lesjuett,  61  N.  Y.  552.  In  such  a  case  the 
ireditor  stands  in  theplaceof  Uie  trustee,  and  it  is  immaterial  that  he  Is  niAa 
ndgment  creditor."  In  Lore  v.  Bierkea,  51  N.  Y.  Super.  Ct.  157,  it  was 
laid:  "Although  the  instrument  may  be  fraudulent.as  to  creditors,  the  next 
if  kin  or  their  representative  cannot  avoid  it.  The  rniresentative  of  the 
lext  of  Un,  or  rather  the  administrator,  avt^  it  in  behalf  of  creditors. 
>uch  an  avoidance  cannot  result  in  favor  of  those  fbr  whom  It  cannot  be 
ivoided,  but  against  whom  it  is  veeted."  If  ths  bond  and  mortgage  wbieh 
rere  assigned  1^  Symonds  to  the  plaintiff  were  the  property  of  Uonlton  at 
hat  time,  it  may  be  said  upon  the  assumption  that  he  consented  to  the  as- 
ignment^  as  the  evidence  seems  to  indicate  he  did ;  that  he,  if  living,  could  not 
le  beard  to  question  the  respondent's  ownership  to  the  same.  In  PhiUip* 
WvoBter,  36  N.  Y.  414,  it  was  said:  "So  that,  if  the  money  paid  was  tho 
lebtor's,  as  he  now  insists  it  was^  and  the  conveyance  to  tbe  wife,  therefore, 
raadolent  as  against  creditors,  it  was  not  fraudulent  as  against  him,  for 
le  was  not  only  consenting  to  the  act,  but  himself  performed  it.**  In  Benr 
'reto  V.  McDonald,  II  Hun,  258,  In  speaking  for  this  court,  Talcott,  J., 
aid:  "The  recipient  of  property  with  intent  to  defraud  creditors  possesses 
he  Intimacy  and  confidence  of  the  fraudulent  debtor,  and  advises  the  at- 
empted  fraud,  and  consents  to  be  made  the  instrument  thereof.  To  allow 
he  grantor  in  such  a  case  to  set  a^lde  the  grant,  and  be  restored  to  all  ha 
arted  with  for  the  Illegal  purpose,  would  be  to  afford  great  encouragement 
0  future  attempts  of  that  character." 

5-  If  the  bond  given  by  the  administratrix  upon  her  appointment,  or  tbe 
,ew  bond  given  by  her  for  $20,000,  was  Irregular  or  "inadequate  In  amount," 
r  tbe  sureties  therein  were  insufficient,  a  remedy  Is  provided  therefor  In 
Bction  2597,  Code  Civil  Froc.  Persons  interested  in  the  estate  under  sttch 
ircumstHncee  may  present  a  petition  to  the  surrogate  stating  tbe  insuffleiency 
f  the  sureties,  **or  that  the  bond  is  inadequate  in  amount;"  **i«ajing  that 
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tlie  principal  in  the  bond  may  be  required  to  give  a  new  bond.  In  a  lai^er 
penalty,  or  new  or  additional  sureties,  aa  the  case  requires;  or,  in  default 
thereof,  that  he  ma^  be  removed  from  his  office,  and  that  letters  isened  to  bin 
may  be  revoked;"  and  it  is  further  provided  tliat,  when  the  Imnd  is  given  bjau 
Mdminlstr»tor,  "the  petition  may  also  be  presented  by  any  creditor  of  the  de- 
cedent." Thereupon,  if  it  appears  to  the  surrogate  that  there  is  reason  to  be- 
lieve that  the  allegHtlons  of  the  petition  are  true,  he  mnst  cite  the  admlnistrB- 
tm  to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted, 
flection  2&98,  Id.,  provides  for  the  surrogate's  hearing  the  allegations  and 
proofs  of  the  parties,  and  that,  If  he  finds  that  any  of  the  objections  are 
valid,  *he  must  make  an  order,  requiring  the  principal  in  the  bond  to  give 
new  or  additions!  sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case  n- 
^Dires,  within  such  a  reasonable  time,  not  exceeding  five  days,  aa  the  anrro- 
fate  fixes,  and  directing  that,  In  deftiult  thereof,  hie  letters  be  reveled." 
We  think  these  sections  provide  ample  remedy  In  a  case  where  the  surety  "is 
insufficient,"  or  where  the  bond  Is  "Inadequate  in  amount."  Although  the 
appellants  claim  that  the  bond  was  defective  in  that  it  was  Inadequate  In 
amount,  and  that  the  sureties  were  insufficient,  and  that  one  of  the  soretlei 
was  incompetent,  they  did  not  seek  the  remedy  prescribed  by  the  sections  Just 
aDudedto.  Having  omitted  to  seek  the  remedy  prescribed  by  the  seetfons, 
we  think  they  were  not  In  a  situation  to  Insist,  for  either  of  the  causes  men- 
fioned,  on  a  removal  of  the  administratrix  under  section  2685,  Id. 

6.  If  the  administratrix  "failed  to  return  an  inventory,  or  a  8Qfl9(dent  in- 
ventory, the  appellants  had  a  remedy  therefor  under  section  2715,  Id.  If  an 
order  under  that  section  had  been  obtained,  and  the  administratrix  had  "will- 
fully refused  or  without  a  cause  neglected  to  obey"  It,  such  refusal  would 
have  furnished  ground  for  her  removal,  under  subdivision  8.  §  26t*5.  Id. 

7.  Appellants  have  taken  multitudinous  exceptions,  which  are  found  dis- 
fertbuted  throughout  the  case  presented  to  us,  to  rulings  of  the  referee  In  re- 
ceiving and  in  rejecting  evidence;  to  the  rulings  of  the  surrogate  in  receiving 
or  rejecting  evMeiice;  the  conclusions  of  fact  found  by  the  surrt^te;  to  re* 
fusal  of  surrogate  to  find  certain  facts;  to  refusals  of  the  surrogate  to  find 
certain  conclusions  of  law;  and  to  his  findings  upon  certain  questions  of  law. 
Fortunatety,  we  need  not  protract  this  opinion  to  the  extraoi-dinary  length 
that  would  be  required  to  discuss  each  of  these  exceptions  in  detail.  We 
have  carefully  looked  at  all  of  them,  and  we  are  of  the  opinion  that  no  errors 
were  committed  in  receiving  or  rejecting  evidence  which  make  it  appaient 
to  this  court  "that  the  exceptant  was  necessarily  prejudiced  thereby."  Id.  S 
2545;  Brick  v.  Brick,  66  N.  T.  144;  Horn  v.  Pullman,  72 N.  T,  269;  Jun 
Boas,  87  N.  Y.  614;  Snyder  v.  Sherman,  88  N.  T.  666. 

This  court  having  the  power  to  decide  questions  of  fact  which  were  befwe 
the  surrogate,  as  we  held  In  Rb  MeGrato,  45  Hun,  364,  affirmed  111  K.  Y. 

19  N.  £.  Rep.  233,  in  the  exercise  of  that  power  we  are  of  the  opinion 
that  the  surrogate  in  tlie  discharge  of  his  official  duty,  and  in  applying  his 
Judicial  discretion  to  the  case  before  him,  having  regard  to  all  the  aspects 
thereof,  properly  reached  the  conclusion  evidenw^  by  his  order  refusing  to 
remove  the  respondent  from  tlie  office  of  administratrix  of  the  goods  and 
chattels  of  David  Muulton,  her  deceased  husband.  We  are  of  the  opinion 
that  the  several  orders  brought  up  by  the  appeal  of  the  appellants  should  be 
sustained.  Decree  of  the  surrogate  of  Oneida  county  refusing  to  revoke 
letters  of  administration  to  Emily  A.  Moulton,  and  intermediate  ordets.  af- 
firmed, with  costs  against  the  appellants  peraonalljr.  See  In  n  Wmt,  40 
Ban.  297.  All  concur. 
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In  n  STONKBBID0H. 

(Supreme  Court,  Oetteiral  Tvrm,  Firtt  Deparlmmt.  July  18, 18B0.) 

1.  ImoLvm  CoRratA.iioK— BuMiXAnoii  ov  Dbbtob— ITonoB  to  ArroKiraT  Oanuu 
A  warrant,  issued  at  the  instaaoe  at  a  receiver  of  an  lDsolTent«orporatioii  for 
tbe  arrest  and  examlnatioD  of  Its  debtor,  should  be  vacated  on  motioiL  unless  no- 
tloe  was  given  to  the  attorney  general  under  Laws  Y.  1838,  o.  878,  %  8,  requlrtng 
service  on  him  of  a  copy  of  all  motion  papers,  and  of  any  other  application.  In  any 
proceeding  for  the  dlssohLttoa  of  a  corporation,  or  the  distrlbatloa  of  Its  assets. 
I.  Suu— NoTiOB  or  Apfoimtmbiit  or  RacaiTaa. 

2  Kev.  St.  N.  Y.  p.  460,  j  TO,  providing  for  notice  of  the  appointment  of  a  nceim 
for  ao  insolvent  corporsuonf  and  section  73,  that,  after  the  first  publication,  every 
one  having  any  of  its  proxiertT  or  indebted  to  it  shall  account  therefor  to  the  rs- 
eeiver.  a  warrant  oannot,  until  after  tba  first  pubUcatton,  be  issued  for  the  arrest 
and  examination  of  one  on  whom  a  personal  demand  has  eeen  made,  under  8  Bm. 
8t  p.  40, 1  12,  and  S  Bev.  8t.  p.  468, )  78,  providing  ttiat  where  a  receiver  of  an  in- 
solvent earpoTBtion  staaH  allow  that  any  one  haa  coaoealed  or  embessled  any  part  of 
the  eetate^  or  can  teatily  aa  to  the  eoacealmmt  and  ombexileiiieiit  theveoi;  a  wam&t 
stay  issue  for  his  arreat  and  examination. 
BiaBaxT,  J.,  dissenting. 

Appeal  from  special  term.  New  Yoilc  eonDty. 

Appeal  {roDD  an  order  denying  a  motion  to  vacate  a  warrant  Issued  on  tile 
i^iplication  of  Ge<H-ge  N.  Stonebridge,  Jr.,  receiver  of  the  New  York  Book 
Company,  for  tbe  examination  of  John  B.  Aldan  in  rdation  to  theeompanj^ 
.ptopezty.   For  former  report,  see  6  N.  Y.  Sopp.  811. 

Argued  before  Van  Bbust,  P.  J.,  and  Babtlbtt  and  BAmiBTT,  JJ. 
2HU,  ChandUr  A  8«ymaur»  toe  appellant.   Mmry  SUtohoff,  Jr^  (CAoriM 
MugJutt  of  connsd.)  for  appellee. 

Bartlett,  J.  The  warrant  against  the  appellant  was  Issued  at  tbe  Instance 
of  tiewge  H.  Stonebridge,  Jr.,  receiver  of  the  New  York  Book  Company,  a»- 
•nming  to  aoi  nikder  certain  provisions  of  the  Bevlsed  Stntntes  relating  to 
trustees  of  insolvent  debtors*  which  provleione  ate  by  law  made  applicable  to 
receivers  of  corpotationa.  4  Bev.  St.  (Banks'  8tb  Ed.)  pp.  2524-2584,  and  p. 
2682,  g  72.  TXo  notice  of  the  application  fag  the  warrant  was  given  to  tbe 
sttomey  general.  This  la  tbe  fint  point  made  in  the  brief  of  the  sibilant. 
«Dd  It  is  fatal.  The  predse  queetltm  has  been  determined  by  the  court  d  ap- 
peals in  a  case  where  an  application  was  made  to  me  for  a  warrant  of  this  kiml, 
mt  the  Kings  county  special  ten,  in  Hovember,  1889.  Tbe  appUcatiim  was 
denied  on  the  sole  ground  that  no  notice  therectf  had  been  given  to  the  attor- 
ns general,  as  preecribed  by  the  Haggerty  act.  Laws  1888,  o.  878.  l^ie 
order  refusing  tbe  warrant  was  affirmed  by  the  general  term,  en  this  and 
other  grounds;  and  was  sustained  in  the  oourt  of  appeals  on  theground  alone 
that  tlie  attorney  general  should  have  had  notice  of  the  appUeation,  without 
oonsldering  tbe  other  questions  disonssed  by  the  genwid  term.  /»  n  Vim- 
amee,  23  m,  E.  Bep.  1149.  The  deeisicm  mentioned  is  eonolusive  against 
tbe  pusildon  of  tbe  re8p<»ident,  and  renders  it  necessary  to  reverse  the  order 
appealed  from,  without  discussing  the  other  interesting  p(rtnts  presented  1^ 
the  append. 

Van  Bkttnt,  P.  J.  The  respondent  In  this  action,  on  the  12th  of  February, 
18ti9,  was  appointed  receiver  of  the  New  York  Book  Company,  In  proceedings 
tHken  to  procure  the  Bequestration  of  tbe  property  of  said  corporation  for  the 
purpose  of  paying  the  debts  thereof.  The  said  receiver  duly  qualified,  and 
published  a  notice  requiring  all  persons  indebted  to  the  said  corporation*  or 
having  the  property  of  said  corporation  in  their  possession,  to  pay  such  debts 
or  sums  of  money,  or  to  deliver  the  same  to  him  at  bis  office.  This  notice 
waa  not  signed  by  tlie  receiver,  nor  did  It  contain  the  name  of  the  receiver  in 
tmy  part  thereof,  and  It  was  Impossible  to  determine  from  the  notice  who  bad 
issaed  the  same.   It  being  claimed  upon  the  part  of  the  reoeiver  that  the  Sjh 
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pellant*  AIcTen,  hod  certain  property  o{  the  corporation  Id  qucBtion  fn  his  pos- 
session, an  application  setting  up  these  facts  was  made  to  UkeooartCorawai^ 
rant  against  the  said  appellant,  that  he  might  lie  brought  before  the  oomt  for 
the  purpose  of  being  examined  pursuant  to  the  atatnte  in  audi  ease  made  and 
provided.  This  warrant  was  granted,  and,  a  motion  haTing  been  made  to 
set  the  same  aside  npon  Tarioiifl  grounds,  that  motion  was  denied,  and  from 
the  order  deoTlng  the  same  this  appeal  is  taken. 

In  the  foregoing  statement  of  facts  it  has  not  been  deemed  necsesary  to 
state  all  the  proceedings  wiiioh  faave  been  taken  in  reference  to  the  i4iiMrint- 
ment  of  the  recelTer,  ncr  to  make  particular  reference  to  the  papers  apon 
which  the  warrant  in  question  was  granted*  except  so  fiir  as  it  sets  forth  the 
point  upon  which  this  appeal  may  be  determined.  By  the  prOTislona  of  the 
Revised  Statutes  under  which  the  proceedings  in  question  were  Initiated, 
(section  70.  2  Kev.  St  p.  469.)  it  Is  provided  that  the  receivers,  immediately 
on  their  appointment,  shall  give  notice  thereof,  which  shall  contain  thesaoiB 
matters  required  by  law  in  notices  of  trustees  of  Insolvent  debtors.  By  seo- 
tlon  72  it  is  provided  tlut,  after  the  first  publleatloa  of  the  notice  <rf  the  ap- 
pointment of  receivers,  every  person  having  possession  of  any  property  be- 
longing to  such  corporation,  and  evtry  person  indebted  to  su<^  oorponAion, 
shall  account  and  answer  for  the  amount  of  such  debt,  and  the  value  of  sodi 
property,  to  the  said  receiver.  The  section  further  provides  that  all  the  pro- 
visions of  law  la  respect  to  trustees  of  insolvent  debtors,  the  collection  and 
preservation  of  the  pn^terty  of  said  debtor,  the  concealment  and  diaeoveiy 
thereof,  and  the  enforcement  of  such  discovery,  shall  be  applicable  to  the  re- 
ceivers so  appointed,  and  to  the  property  of  such  corporation.  It  will  beseea 
by  the  provisions  of  this  section  that  it  is  not  until  after  (he  first  putdlcatioD 
of  the  notice  of  the  appointment  of  the  receiver,  as  provided  by  section  70, 
that  it  becomes  obligatory  upon  the  person  indebted  to  the  corporaUoQ  to  ac- 
count and  answer  for  the  amount  of  auchdebt,  and  the  value  of  such  property, 
to  ttie  reoetver.  In  the  case  at  bar,  although  an  attempt  to  pnbliah  tfae  ao- 
tlce  required  section  70  Is  made,  yet  it  contains  no  notice  as  to  who  hai 
been  appointed  receiver,  nor  to  whom  the  property  is  to  be  delivered.  Tbere- 
fore  the  obligation  created  by  spctlon  72  did  not  spring  into  existence,  as  it 
is  only  after  the  publication  of  the  notice  of  the  appointment  of  the  reolver, 
as  already  stated,  that  the  dulj  to  account  and  answer  for  debts  daetottie 
eorporation,  and  property  belonjilng  to  the  corpc.'ation,  arises. 

It  Is  urged  upon  the  part  of  the  respondent  that  the  publication  of  the  statu- 
tory notice  to  creditors  and  debtors  of  the  corporation  was  not  a  condiUoo  pr^ 
cedent  to  the  receiver's  application  for  the  warrant,  1>ecanse  personal  demand 
had  been  made  upon  Alden  for  the  delivery  of  the  property  of  the  company 
before  the  application  was  made.  It  may  be  said,  in  answer  to  these  aagges- 
tions,  that  where  the  statute  provides  one  proceeding  for  putting  a  party  in 
default,  and  provides  for  a  particular  way  of  giving  notice,  a  notioe  given  in 
another  way,  although  equally  effectual,  cannot  establish  such  default.  As  al- 
ready seen,  the  language.of  section  72  Is  explicit.  After  the  first  publication 
of  ttie  notice  of  the  appointment  of  the  receiver,  then  the  duty  to  deliver  the 
property  shall  arise,  and  there  is  no  provision  whatew  that  It  shall  arise  be- 
fore. It  is  true  that  section  12,  (2  Rev.  St.  p.  43,)  relating  to  the  powers, 
duties,  and  obligations  of  trustees  and  assignees,  provides  that  whenever  the 
trustees  shall  show  by  their  own  oath,  or  other  competent  proof,  that  there  a 
good  reason  to  believe  that  the  debtor,  his  wife,  or  any  other  person  liaa  con- 
cealed or  eml>ezzled  any  part  of  the  estate  of  such  debtor  vested  In  said  trus- 
tees, or  that  any  peivon  can  testify  concerning  the  concealment  and  embezzle- 
ment thereof,  a  warrant  may  be  issued  commanding  the  sheriff  to  caase  such 
person  to  be  brought  before  the  court  for  the  purpose  of  being  examined. 
But  this  provision  is  to  t)e  read  in  connection  with  the  provisions  of  section 
72.  upon  which  it  is  ingrafted  by  the  latter  part  of  this  section.  It  cartainly 
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was  not  Intended  that  before  the  duty  of  delivering  over  the  debts  and  prop- 
erty of  the  company,  by  reason  of  the  publication  of  the  notice,  this  provision 
in  regard  to  examination  should  go  Into  effect,  because,  under  that  very  pro- 
vision of  the  statute,  until  that  notice  was  given,  the  alleged  debtor  was  not 
In  default.  We  think,  therefore,  that  the  necessary  preliminary  to  the  initia- 
tion of  these  proceedings  was  the  putting  of  the  debtor  In  default  by  the  pub- 
Ilcmtion  ct  the  proper  notice  of  the  appointment  of  the  receiver  in  order  that 
the  debtor  might  deliver  over  the  property.  It  appears  clearly  from  the  record 
In  this  ease  that  no  such  notice  was  given.  The  appellant  was  not  put  In  de- 
fault 1^^  the  demand,  because  that  was  not  the  method  provided  by  the  statute 
for  putting  him  In  default,  and,  not  being  in  default  In  respect  to  delivery  of 
this  property,  it  Ib  difficult  to  see  how  ue  coart  was  Justified  in  tmlng  the 
warrant  for  bis  examination. 

The  other  points  raised  upon  this  appeal  it  does  not  appear  to  be  necessary 
to  consider,  as  the  one  suggested  seems  to  be  fataU  The  order  should  be  le- 
Tenedf  with  #10  costs  and  disbarseraents. 

Babbett,  J.,  (dUsmtinff.)  The  point  that  the  receiver  cannot  apply  for 
this  warrant  until  after  the  first  publication  of  the  notice  of  his  appointment 
^  required  by  2  Bev.  St.  p.  469,  S  70)  Is  not,  in  my  judgment,  well  taken. 
Vnder  the  Revised  Statutes,  (Id.  g  67,)  a  receiver  appointed  upon  the  volun- 
uiy  dissolution  of  a  corporation  became  vested  with  its  property  from  the 
time  when  his  bond  waa  filed.  His  right  thereafter  to  sne  for  and  recover 
such  pn^rty.  without  regard  to  the  notice,  was  specially  recognized.  It  is 
true  that  section  72  provides  that  debtors  shall  account  to  the  receivers  "after 
the  first  publication  of  the  notice,"  but  the  same  section  applies  to  the  re- 
ceivership all  the  provisions  of  law.  In  respect  to  trustees  of  Insolvent  debt- 
ors, and  the  collection  and  preservation  of  the  property  of  such  debtors.  One 
of  the  latter  provisions  Is  that,  "notwithstanding  any  such  notice,  the  trus- 
tees may  sue  for  and  recover  any  property  or  effects  of  the  debtor,  and  any 
debts  due  to  him  at  any  time  before  the  day  appointed  for  the  delivery  or  pay- 
ment  thereof. "  2  Rev.  St.  .p.  48,  g  10.  This  Is  in  pari  materia  with  the 
provision  as  to  the  vesting  of  the  property  and  assets  of  the  corporation  In  the 
receiver  from  the  time  of  the  filing  of  his  bond.  It  alsoenforcesthestatntoiy 
declaration  that,  fran  the  same  time,  the  receivers  are  **  trustees  of  such  es- 
tate for  the  benefit  of  the  creditors  of  such  corporation  and  of  Its  stocfchold- 

ts."  And  it  is  not  inconsistent  with  the  requirement  that  the  debtors  shall 
account  "after  the  first  publii-atlon  of  the  notice."   This  latter  provision  does 

not  quality  the  receiver's  right  to  sue.  T^e  Intention  plainly  was  to  pre- 
scribe a  period  after  which  the  debtor  could  not  plead  payment  to  the  corpora- 
tion or  its  officers  In  ignorance  of  the  receiver's  appointment.  But,  farther, 
the  provision  as  to  the  -  publication  d  notice  Is  not  Jurisdictional.  The  tAh 
Ject  Is  to  give  the  best  practlcaUe  notice,  but  notice  Jm  the  essentia  thing.  Per- 
sonal notice  is  not  required,  Jbecaase  of  the  probablUlgr  that  the  creditors  and 
debtors  are  numerous.  The  form  prescribed  Is  the  statntory  substitute  fbr 
actusl  notice.  If,  Iwwever,  personal  notice  Is  given  to  every  debtor  and  cred- 
itor, and  that  can  be  made  to  a|^»ar  amtdusively  as  matter^  fact,  what  good 
reason  can  there  be  for  delaying  the  execution  of  the  receiver's  trust?  It  cer- 
^ii]y  seems  unreasonable  to  permit  a  debtOT  who  has  had  actual  notice,  and 
who  nas,  in  fact,  paid  the  receiver  a  part  ot  his  debt,  to  throw  this  represent- 
ative of  the  creditors  out  of  court  upon  the  trivial  technicality  in  qaeation, 
when  that  officer  seeks  to  recover  Um  balance  of  the  debt.  The  present  case 
Is  quite  analc^us  to  this  illustration,  for  It  appears  that  Mr.  Alden  not  only 
had  doe  personal  notice  of  the  receiver's  appointment,  but  that  he  actually 
delivered  up  to  that  officer  the  books  of  account  of  the  corporation,  and  then 
informed  him  that  there  were  no  other  assets.  There  Is  still  another  answer 
to  this  objection,  and  Uiat  is  that  the  object  of  Uie  proceeding  Is  not  the  ool- 
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lectton  of  a  debt  or  the  delivery  of  property,  but  simply  the  procurement  of 
testiiDOny.  Thus  the  statement  In  the  petition  as  to  notice  was  superfluoos; 
for,  even  If  each  notice  was  a  prerequisite  to  proceedings  to  compel  the  deliv- 
ery ot  property  or  the  payment  of  a  debt,  there  is  no  suggestion  or  impUca> 
tion  in  the  stitute  of  its  being  a  prerequisite  to  the  mere  dlsoovery  of  boA 
property  or  debt.  And  certainly  it  is  the  bounden  dnty  of  the  receiver  to  pot 
himelf  in  a  position  whereby,  upon  the  publication  of  notice,  he  may  nd- 
Tlsedly  Invoke  against  debtors  or  bailees  ordinary  legal  remedies.  That  tba 
proceeding  was  ^intended  as  an  informal,  but  prompt  and  effective,  aabeti- 
tute  for  the  tedious  and  expensive  process  on  a  bill  of  dlscoreiy,"  vas  ex- 
plicitly held  in  Noble  v.  HaUiday^  1  N.  Y.  333.  The  following  obaervaUoni 
of  RuQQLES,  J.,  who  there  delivered  the  opinion  of  the  court,  are  quite  ap- 
propriate to  the  present  case:  "The  necessity  and  utility  of  the  proceeding  an 
too  obvious  to  require  elucidation.  The  property  of  an  insolvent  oorporatkm 
Is  usually  in  the  hands  of  the  officers  and  agents  under  whose  managemezit  it 
has  become  insolvent.  They  nre  frequently  Its  Ini^est  debtors;  and  the  power 
of  compelling  them  and  all  others  to  disclose  its  condition,  and  of  aaoert^Un- 
ing  by  that  means  where  its  property  is.  in  whose  hands,  under  what  diiim 
or  pretense  It  Is  held,  and  who  are  its  debtors,  is  indispensable  to  the  Interest 
of  its  creditors  for  whose  benefit  It  is  to  be  ooUected  and  distributed  by  the 
receiver."  The  proceeding  under  the  statute  is  terminated  by  the  signatnre 
of  the  person  examined  to  bis  deposition,  and  the  attestation  thereof  by  the 
officer  conducting  the  inquiry.  2  Bev.  St.  p.  44.  g  13.  Such  proceeding  wxj 
be  instituted  even  against  a  witness  (section  12)  who  can  testify  concerning 
the  concealment  or  embezzlement  of  property  by  any  other  person.  Th«  war- 
rant is  nothing  more,  in  substance,  than  a  subpoena,  ob^ience  to  which  Is 
insured  in  the  first  instance.  Modern  legislation  w^outd  probably  have  anb- 
stituted  the  more  genial  process  of  a  judge's  order;  but  the  object  to  be  at- 
tained is  the  same,  however  brought  about. 

These  views  are  emphasized  by  reference  to  Code,  g§  1788,  1789.  Undw 
these  sections,  even  a  temporary  receiver,  appointed  in  sequestration  proceed- 
ings, has  power  **to  collect  and  receive  the  debts,  demands,  and  other  prop- 
erty  of  the  corporation,  •  •  •  and  to  maintain  any  action  or  special  pro- 
ceeding for  either  of  thme  purposes."  Such  temporary  receiver  is  not  re- 
quired to  give  the  notice  already  referred  to,  yet  clearly,  under  the  express  au- 
thority of  tlie  statute  above  quoted,  he  mny  proceed  against  debtors  or  bailen. 
Now,  this  temporary  receiver  may  be  continued  by  the  final  judgment*  and 
thereupon  he  becomes,  in  the  language  of  section  1788,  "a  permanent  re- 
ceiver, and  has  all  the  powers  and  authority  conferred,  and  is  subject  toaO 
the  duties  and  liabilities  imposed,  upon  a  receiver  appointed  upon  Uie  toIud- 
tary  dissolution  of  a  corporation."  It  would  certainly  be  strange  if  the  same 
officer,  who,  aa  temporary  receiver,  is  lawfully  prosecuting  debtors  and  bailees, 
should — the  moment  he  Is  appoiilted  permanent  receiver — be  compelled  to 
pause  until  after  the  formality  of  this  first  publication  has  been  gone  throngli 
with.  Upon  the  whole.  I  am  of  opinion  that  the  petitioner  had  a  right  to 
institute  the  present  proceeding  as  soon  as  he  was  appointed  permanent  re- 
ceiver. He  was  not  required  by  the  court  to  furnish  any  additional  security 
beyond  that  which  he  liad  already  given  as  temporary  receiver.  Nor  was  ttie 
court  called  upon  by  any  statutory  provision  to  require  Mm  to  furnish  addi- 
tional security.  He  was  simply,  iu  the  language  of  the  section,  "conUnond 
by  tlie  final  judgment."  There  was  no  break  in  the  offlciB.  The  reeeiver  was 
receiver  througliout,  and  his  bond  waa  effective  tlirunghont.  The  fact  that 
he  filed  a  bond  when  originally  appointed  is  sworn  to,  and  andi  proof  is  not 
negatived  by  the  certificate  of  tlie  clerk  that  no  bond  was  filed  after  the  7th 
of  November,  1888.  The  petitioner  was  appointed  on  tiie  3d  of  Koramber, 
1888,  and  the  bond  was  nndoohtedly  med  between  that  date  and  the  7th  iA 
November.  If  not,  the  appellant  shoald  have  shown  the  omistion  bgr  a  eer- 
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tillcate  covering  the  period  comm«nclBg  with  the  appcdntment.  It  U  notneo- 
essaij  to  deelde  whether  the  receiver  was  bound  to  file  the  oath  reqaired  ot 
tiusteefl  of  InsolveDt  debtois,  (2  Bev.  St.  p.  41,  §  5,)  for  the  proof  that  aadi 
oath  was  Qled  la  qaite  aatlBf  actory,  and  we  even  nnd  a  copy  of  the  oath  among 
the  papere  used  In  oppoeitloD  to  the  motion  to  vacate. 

The  point  Is  made  that  the  warrant  was  void  because  no  notice  of  the  ap* 
plication  therefor  was  given  to  the  attorney  general.  There  is  nothing  In  this 
polnL  This  proceeding  is  not  wilbin  the  Act  of  1883.  c.  378.  §  8.  It  Is  not 
for  the  dissolution  of  the  corporation,  nor  for  the  distribution  of  Its  asnets, 
and  it  would  be  absurd  to  require  the  receiver  to  notify  the  attorney  general 
of  every  step  he  takes  to  discover  property  and  debts,  or  to  secure  such  prop- 
erty and  debts  When  discovered.  The  attorney  geueral,  however,  had  due 
notice  of  the  application  im  the  appointment  of  the  receiver.  This  is  denied 
by  Mr.  Alden  upon  the  strength  of  the  Judgment  roll  and  proceedings  in  the 
sequestration  suit.  But  these  proceedings  sufficiently  show  that  the  attorney 
general  had  notice;  and  tt  was  incumbent  upon  the  objecting  partv  to  rebut 
what  thus  aj^iears,  and  to  show  affirmatively,  as  matter  of  face,  that  such  was 
not  the  case.  The  attorney  general's  adrolssion  of  due  service  appears  to  be 
indorsed  upon  the  original  notioe  of  motion  for  the  appointment  oC  a  tempo- 
rary receive*  and  proof  of  the  service  upon  him  of  all  the  papers  thereon  ii 
recited  in  the  order.  There  Is.  it  is  true,  no  proof  of  the  service  apon  the  at- 
torney general  of  the  pi^Mrs  upon  which  the  court  subsequently  relieved  tho 
original  appointee,  and  substituted  Mr,  Stonebridgejwrutonte  lite.  It  seems, 
however,  that  the  original  order  was  amended  nunopro  tunc,  simply  by  mak- 
iag  this  substitution,  and  thus  a  recital  of  notice  to  the  attorney  general  ap- 
pears on  the  order  bo  appointing  Mr.  Stonebridge  as  temporary  receiver. 
This,  however,  would  probably  not  have  answered  but  for  what  followed. 
All  the  papers  upontheapplication  for  final  judgment,  and  forthe  continuance 
of  Mr.  Stonebridge, as  permanent  receiver,  wereduly  served  upon  theattomey 
general,  together  with  a  copy  of  the  proposed  judgment,  in  which  this  lan- 
guage was  Qsed:  "Seoond,  that  George  H.  Stonebridge.  Jr.,  Esq.,  heretofore 
appointed  receiver  ot  the  said  cwporatlon,  is  hereby  continued  as  the  perma- 
nent receiver  thereto,  with  the  usual  powers  and  duties,"  etc.  This  proposed 
judgment  also  recited  that  "copies  of  all  the  preceding  papers'*  in  the  action 
bad  been  served  upon  the  attorney  general,  and  that  Stonebridge  bad  been, 
by  order  entered  therein  on  the  lltli  day  of  October,  1888,  duly  appointed  re- 
ceiver of  all  the  assets  of  the  company,  and  had  duly  qualified  and  entered 
upon  his  duties  as  such  receiver,  and  was  then,  at  tbe  date  of  the  judgment, 
the  receiver  of  the  corporation.  The  provisions  of  the  act  of  1888  were  thus 
subatanlially  complied  with,  and  the  validity  of  Mr.  Stonebridge's  appoint- 
ment cannot  now  be  successfully  attacked, — certainly  not  by  party  or  witueas 
in  this  collateral  proceeding. 

It  is  also  claimed  that  the  proceedings  should  have  been  dismissed  beoausa 
in  their  institution  and  conduct  the  receiver  employed  tbe  attorneys  for  one 
of  the  creditors  of  the  corporation.  This  Is  carding  the  rule  that  a  receiver 
should  not  employ  the  attorney  of  either  of  the  parties  to  the  suit  entirely 
too  far.  These  gentlemen  were  not  even  attorneys  for  the  plaintiff  In  theao- 
tion  wherein  the  receiver  was  appointed.  They  happen  to  represent  one  of 
the  creditors  of  the  corporation,  who,  if  tbe  receiver  secures  any  property, 
will  share  equally  with  tbe  other  creditors.  The  receiver  r^resents  all  the 
creditors,  and  tbe  stockholders  as  well.  The  point  would  be  the  same  in 
principle  if  these  attwneys  represented  a  stockholder.  It  was  entirely  nat- 
ural and  proper  for  a  receiver  thus  appointed  to  look  for  assistance,  In  so- 
curing  sometJiing  for  his  oettuls  qut  tnwje7»t,  where  he  would  be  likely  to  get 
it.  It  is  quite  different  where  the  receirar  is  appointed  In  a  partnership  suit, 
or  even  in  a  proceeding  designed  for  the  beneBt  of  a  single  creditor.  "The 
andertaking  to  act  as  soUoitor  or  counsel  forthe  receive,  under  such  circum- 
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stnncefl,  would,"  ai  was  said  by  the  ehanoBUfff  in  Rychman  ▼.  Porfcin*,  S 
Faigfi,  545*  "fiequentlj  eaat  upon  the  peraon  tiins  aaBOming  to  act,  Ineon- 
alfltent  and  conflicting  dotlea;  both  of  which  datiea  could  not  properlj  be  dis- 
charged by  the  aame  person."  Herot  bowcTer*  there  can  be  no  an^  eonfliet 
of  duty.  The  receiver,  r^wesentlng  all  the  oreditora,  who,  regardlesa  <tf  In- 
dlTidual  zeal,  most  share  alike,  cannot  well  be  placed  in  a  false  poeitloa  by 
aTailIng  hUmHtd  tiie  knowledge  aeanired  1^  tbeeounselotany  oneotaodi 
eredltora.  A.  qneatlon  may  nlUmatdy  arise  wlUi  regard  to  onupwisatioB; 
bul^  so  Car  as  the  |ffeaent  proceeding  Is  etmoemed,  there  ia  no  groand  tm  dis> 
miasal. 

The  question  of  the  oonatitnttonaUty  of  the  act  was  suffldenUy  oonBideied 
by  Mr.  Justice  Daniels  in  his  dissenting  opinion  on  the  previoua  appeal  in 
this  matter.  6  N.  Y.  Supp.  811.  There  ia  nothing  in  the  preTailing  opin- 
ion there  to  indicate  that  the  majority  differed  with  him  on  this  head.  The 
queatlon,  too,  seems  to  lie  reasonably  free  from  doubt.  There  la  hwe  no  at- 
tempt to  punish  any  one,  or  to  deprire  any  one  of  property  without  due  pro- 
cess of  law.  The  party  or  witness  is  simply  brought  before  the  officer  to  be 
examined  upon  proof  sufficient  to  warrant  the  inference  of  concealment  or 
embesslement.  If  upon  such  examination  the  officer  was  authorized  sum- 
marily to  oTermle  a  claim  of  title,  and  to  compel  the  delivery  of  the  proper^ 
discovered,  the  case  of  In  re  B«eb«t  20  Hun,  w2,  would  be  applicable.  Bat 
ttw  act  there  under  consideration  is  plainly  distinguishable  from  the  present. 
In  tlwt  it  **was  not  passed."  as  Mr.  Justice  Boabdhan  observed,  "for  the 
poraoseof  the  examination,  but  to  get  possession  of  the  property  claimed, 
if  the  examination  proved  favorable.  Here  diacuvery  la  alone  the  aim  and 
end  of  the  proceeding.  It  will  be  observed,  too,  that  theconstitudomUl^cf 
the  Uiw  was  not  even  questioned  in  NohU  T.  SiMiday,  tupra,  whilethepiae* 
tical  working  of  the  act  was  commended. 

The  veriQcatlon  of  the  petition  is  certainly  Informal,  but  it  should  not.  na- 
der  the  circumstances,  be  treated  as  an  abeulute  nullity.  The  venae,  thoogti 
absent  from  its  nsual  place,  may  properly  be  gleaned  from  all  tint  appears  oa 
the  face  of  the  petition.  This  petition  Is  entiUed  In  the  supreme  court,  "CItf 
and  County  of  New  York,"  and  it  purports  to  have  been  verified  before 
"Nicholas  Schloeder.  Notary  Public,  (153.)  N.  T.  Co."  The  words  **Oity  and 
County  of  New  York"  In  the  title  have  no  legal  relation  to  the  proceeding, 
and  are  snperfluous,  except  as  indicating  the  venue.  Ordinarily,  theae  words, 
in  such  a  connection,  refer  to  the  designated  place  of  trial.  They  could  liave 
had  no  such  meaning  here,  for  the  proceeding  of  itself  is  not  an  action,  nor 
is  It  initiated  In  an  action,  nor  can  It  result  in  a  trial.  Consequently  these 
words  indicate  nothing  save  the  locality  where  the  oath  was  Hdminlstered. 
and  where  the  proceeding  was  about  to  be  commenced.  The  presumption 
that  the  notary  officiated  within  his  jurisdiction  Is  thus  strengthened  by  the 
context;  and  the  presumption  that  the  officer  has  not  violated  his  duty  is 
sufficient  prima  facie  to  establish  the  fact  that  the  oath  was  administered  bj 
him  in  the  county  appended  to  his  name.  Parker  v.  Baker,  8  Paige,  430; 
Barnard  v.  Darling,  1  Barb.  Oh.  219:  PeupU  v.  atotoell,  9  Abb.  N.  C.  46L. 
But.  apart  from  this,  the  objection  was  waived  by  the  failure  to  make  it  be- 
low. It  nowhere  appears  In  this  record  that  the  point  was  speciQed  as  om 
of  the  grounds  of  the  motion  to  vacate.  If  the  objection  had  been  taken,  it 
would,  according  to  the  ruling  in  Smith  t.  Collier,  8  K.  Y.  St.  Rep.  17% 
have  been  competent  to  permit  an  amendment  In  accordance  with  tbe  tact 
Nor  would  tbe  objection  have  been  necessarily  fatal,  even  without  an  amend- 
ment, for  the  statute  does  not  require  a  petition,  and  the  warrant  may  iasoa 
when  tbe  officer  is  satisfied  of  the  existence  of  the  necessary  facts  by  tbe  oath 
of  the  receiver,  "or  other  competent  proof.**  Here  there  was  this  oath;  but, 
whatever  question  there  may  have  been  as  to  its  snfflciency,  there  was  also 
other  competent  proof  sufficient  to  sustain  the  warrant. 
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There  are  still  othn  olijeetloiis  to  the  prooeedlng  upon  the  appellant's  brlpf. 
bat  ttM^  need  not  be  speoially  oonsldered.  Tbej  sre  of  a  trivial  and  technical 
cbaraeter,  snggeitiTa  of  a  dealn  to  erade  the  eocamlnatlon  at  all  hazards,  and 
opoii  the  moat  trumpet  gronnds.  Upon  the  fiicts,  there  vas  ample  to  wat^ 
rant  tba  axamination.  The  order  should  therefor*  be  affirmed,  witb  ooatk 


WnTEHBBOGK  V.  HABIUB  H  of. 

(Aiprvnw  Court,  atnaral  Term,  Flint  Dffpartment,  Jtxne  6, 18Q0.) 

DnFoeiTioy— Oomngsioii  to  Tajkb— Soiominas. 

A  penoB  who  live*  in  New  Jerser,  bat  does  bnalnew  In  New  Totfe  eMr,  **» 
Jouns  in  mob  ottgr.  wttUn  Ooda  CItU  Fzm.  N.  T.  |  918,  pnvUlag  that  the  plaoa 
where  s  wltaun  ta  required  to  atteadtobeeyemlnec!  niwer  »  oowinl— Icm  to  tnhi 
teettmonrlnanaetionpendlnff  In  another statet  "mnrt  be  lathe  eooatj In wUoh 
be  reiidee  or  •Qjonnu. "  Via  BBuirr,  P.  J.,  dissenttng; 

Appeal  tiom  special  term,  New  Y<^  conntr- 

Aotlon  by  Henry  Wittenbroofc  against  L.  Mablus  and  others.  Egbert  Acht- 
numn  was  lubpoBnaed  to  ai^ear  uid  be  fficamlned  as  «  witness  under  a  com- 
mission issued  in  the  action.  His  motion  to  Tocate  the  subpiBna  was  denied, 
and  he  appeals.  Code  Civil  Froo.  K.  Y.  §  916,  piOTidea  that  **  the  place  where 
the  wltneas  Is  commanded  to  attend  most  bo  within  the  county  In  which  he 
reeldee  or  sojourns;  or*  if  It  Is  in  another  county,  not  mac  than  40  milea  dla- 
tant  from  his  residence*  or  the  i^ce  of  hla  sojourn." 

Smry  C.  Wileaot  for  appellant.   A.  B.  PorUrt  for  respondent. 

Brady*  J.  The  appellant  was  sobpflsnaed  to  attend  before  a  oommlasloner. 
to  give  testimony  In  an  action  pending  in  the  superior  court  of  Sacramento 
oounty.  Gal.,  but  moved  to  vacate  the  process  upon  two  grounds:  (I)  That 
there  was  no  proof  presented  to  the  learned  Jastice  showing  his  materiality 
as  a  iritoess;  and  (2)  that  he  was  neither  a  resident  nor  sojourner  In  thU 
sti^.  The  motion  was  denied,  and  hence  this  appeal. 

The  application,  f  n  one  respect,  was  a  complete  mi8apprehensl<m  of  the  pro- 
Tisiona  of  the  Code  relating  to  Oie  subject,  and  was  so  treated  throughout. 
Section  916  provides  for  the  examination  of  a  witness  when  a  oommlsslon  has 
been  issued  for  that  purpose  In  an  action  pending  elsewhere.  In  which  case  the 
presentation  of  the  commission  requires  the  issuance  of  a  subpoena.  Thejostloe 
of  this  court  applied  to  has  then  nothing  else  whatever  to  do  witb  the  matter. 
If  satisfied  there  is  a  commission,  that  Is  enough;  end  for  the  reason,  not 
only,  that  it  is  so  by  the  demands  of  the  section  mentioned,  but  for  the  rea> 
■on  that  the  issuance  of  the  commission  determines  the  materiality  of  the  wit- 
ness to  be  anbpmnaed.  It  is  only  when  a  commission  has  not  been  issuol 
(aection  917)  that  a  question  Is  presented  as  to  such  materiality.  The  mo* 
tion,  for  that  reason,  should  have  been  denied,  unless  It  appeared,  as  required 
by  aection  916,  that  the  witness  did  not  reside  or  sojourn  in  this  county.  It 
is  conceded  Uiat  be  lives  in  the  state  of  New  Jersey,  but  does  business  In 
this  city.  Does  such  a  person  sojourn  here?  He  has  a  temporary  residence 
or  abode  here,  undoubtedly,  during  business  hours,  and  this  makes  liim  a  so- 
journer. See  Worcester  and  Webster.  Indeed,  a  sojourner  has  an  abode 
Ipes  temporary  than  a  man  who  goes  daily  from  his  actual  residence  to  a  place 
where  he  does  business;  for  that  place,  for  certain  purposes,  and  very  Im- 
portant purposes,  is  one  of  temporary  residence.  The  statute  referred  to, 
indeed,  contemplates  the  examination  of  a  traveler  temporarily  residing  or 
abiding  In  the  county  in  which  he  is  required  to  appear.  The  deflniUon  <d 
"aojoum**  by  Uie  authorities  already  cited  Is  "a  temporary  residence,  as  that 
of  a  travdo:  in  a  foreign  land,  a  sojourner;  to  have  a  temporary  abode;  to 
11t«  aa  not  at  home.**  All  that  the  statute  designed  to  aecompllah  waa  to 
pnrtaet  tbt  witneia  from  onneeeiaary  inoonTenianoa*     requirlnig  hit  exam- 
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!natlon  where  he  Is,  and  a  sojourner,  even  as  a  traveler,  wonld  be  exposed  ta 
as  little  disturbance  hj  a  subpcBna  as  possible.  His  examlniitioti  there  would 
be  the  least  objectionable.  If  engaged  In  baslneas,  there  enn  be  no  poasibie 
objection  to  his  atteodanee  al  the  place  where  be  conducts  it,  and  he  becomes 
from  that  fftct  more  than  a  aojonrner.  He  is  one  with  a  fixed  abode  daring 
the  business  hours  of  the  day;  sojourning  not  as  a  traveler,  but  a  quasi  rea- 
Ident*  for  an  object,  and  an  Important  one.  The  order  appealed  from,  f<M- 
tbese  reasons,  should  be  afttrmea,  with  910  ooits  aad  the  disburaemeiite  (rf  the 
appral. 

Banibxs.  J.  I  agree  to  the  resnlt,  on  the  gronnd  that  the  witness  to  be  ex- 
amined has  not  been  aggrieved,  or  in  any  manner  Injuriously  aiEeeted,  by  the 
order.  It  was  bis  doty  to  appear  and  testify  as  he  was  directed  by  the  suh- 
pcsna,  especial^  after  the  order  was  made  denying  his  applieatlon  to  set  aside 
the  subpoena.  Section  1847  of  the  Code  vested  him  with  no  anthority  to  ques- 
tion the  order  by  an  SKwal.  I  agree,  therefore,  to  an  efflnnaiice  ot  the  oider. 

Van  BRingT,  P.  J.  I  dissent.  I  cannot  find  that  tiM  eout  arar  aefnliieJ 
any  JorlsdSiAton  whatever  ow  Uie  appellant. 


(Suprmne  Ovnrt,  Oenerol  Term,  Second  Department.  Jtify  18, 1800.) 

1.  OONTKACTS  FOB  THB  SaLK  Of  hXSD — SPBOinO  pKKVOIUCAItOB — lNaCMUA.BanL 

la  an  eotloD  to  enforce  iba  spedflo  perfuruiaooB  of  aooDtcaot  for  tka  MlaottaBd, 
It  appealed  that  thara  ware  two  pastdae  mortgaffM  on  the  land,  of  wtaidi  defend 
ant  knew;  and  he  also  knew  that  tbey  were  to  oe  saUtfled  out  of  the  poiehaM 
price,  which  far  exceeded  the  amount  of  the  mortsages.  Held,  that  they  coDsti- 
tated  no  valid  objeetlon  to  tlia  title,  nor  dafenas  to  ue  anf oroemeat^  ttMvoBtnoL 
%  Bamb— OoMPtmuTCn  Dawaob. 

The  tact  that  there  Is  a  aaiaU  nd  trtfllDt  charge  Ml  tha  land  tor  tka  BsdntsHMa 
of  •  bnoa,  whlob  It  U  highly  ImpnAwbla  will  aver  be  xe^nlzed,  afloida  no  aabatan- 
tlal  objaooon  to  the  tttle;  fOr  oompMuatoty  damagea  mij  be  allowed  Sor  anoh  da- 
fact. 

■>  8a»— Patzabs  or  Tnu  la  eo  Pjur. 

Where  the  contract  (rf  Bala  draoribea  the  land  ae  "tfae  nme  praxalaea  Mweeoa- 

Eled  by  myself  and  family, "  it  la  no  objaotlon  to  the  title  that  the  bomidaKT  feaoa 
I  Bet  a  little  in&lde  of  the  true  line,  and  that  the  space  between  It  and  the  liiua  b  OC' 
eupled  by  telegraph  polee ;  for  there  1*  no  failnre  of  title  aa  to  oaantUjy  under  aoeh 
oontraat,eapedauyu  it  beast  Showa  that  the  oot^datti^  Is  bold  airilw-  a  niilin 
of  tltleu 

Appeal  from  special  term.  Orange  connty. 

Action  by  Catharine  Keating  against  Jacob  Gunther  to  enforce  t3ie  apeeUio 
performance  of  a  contract  for  the  sale  of  land.  Judgment  for  plaintiff  eom- 
pelllng  defendant  to  accept  the  title,  and  defendnnt  appeals.  The  oplnUn  ot 
the  special  term,  referred  to,  ia  asfollon-s: 

"There  Is  no  merit  in  the  defense  in  this  action.  The  defendant  did  not 
intend,  in  good  faith,  to  carry  out  his  contract  of  purchase  at  the  time  fixed 
for  its  completion,  but  endeavored  to  discover  defects  In  plalntlff*8  title  which 
would  relieve  him  from  his  bargnin.  I  find  that  there  is  no  valid  objection  to 
plaiotifl's  title.  Concededly,  there  were  two  mortgages  ontstandtng  on  the 
property.  Bnt  both  these  mortgages  were  past  due,  and  payable,  and  the 
holders  ready  to  receive  their  amounts,  and  satisfy  the  liens.  By  tbecontratt 
the  defendant  was  to  pay  in  cash  the  whole  purchase  money,  except  the 
amount  of  Uie deposit  previously  paid.  This  sum  was  far  in  exeesa  o<  the 
amounts  dne  on  the  mortgages.  The  plaintiff  mis  not  bound  to  aatia^  the 
liens  previous  to  the  delivery  of  the  deed,  and  then  wait  to  see  if  d^ndant 
would  carry  out  hto  contract.  The  delivery  of  the  deed  with  a  title  free  aad 
clear,  and  the  payment  of  the  money  by  the  defendaat,  were  hj  tlie  contnct 
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to  be  Blmultaneoni  transaetlou.  It  was,  therefore,  sufflolent  If  the  plafnUfl 
were  ready  at  the  time  to  make  her  title  clear  If  the  defeodant  were  ready  to 
perform  on  hie  part.  Rtnalde  t.  Housmarm,  1  Abb.  K.  C.  812;  HtttdUeg  t. 
amtth,  51 K.  Y.  21;  Jenkint  t.  rahej/,  73  K.  Y.  8S5.  It  be  that  she 
should  have  had  the  holders  of  these  mortgages  present,  ready  to  surrender 
and  satisfy  them,  npon  the  defendant  paying  purchase  money.  Bnt  I  flnj 
that  the  defendant  was  Informed  of  the  existence  of  the  mortgages,  and  ac- 
ceded to  the  propoaal  to  retain  their  amount  out  of  the  pnrobase  mon^. 
Further,  when  objection  was  raised  to  the  title  on  this  ground,  the  plaintiff 
forthwtUi  paid  them  ofT,  and  on  the  same  day  tendered  defendant  her  deed, 
with  the  aatls^tion  of  the  mortgages.  Time  was  not  of  the  essence  of  this 
contract;  and.  If  the  plaintiff  were  in  def  aott,  equity  would  relieve  her.  Bat 
1  find  she  was  not  In  default  In  this  respect.  After  the  unquallBed  refusalto 
accept  her  title,  the  payment  of  these  mortgages  was  wholly  onnecesaary. 
**I  shall  now  exnmine  what  are  claimed  defects  in  the  plaintiff*B  title: 
"First,  It  Is  objected  that  there  Is  a  right  of  way  in  favor  of  the  public, 
along  the  easterly  and  southerly  sides  of  the  premises,  varying  from  four  feet 
to  one  foot  in  width,  and  that  on  such  right  of  wxy  a  telegraph  pole  and  s 
telephone  pole.have  been  placed.  I  do  not  think  that  the  evidence  establishes 
this  claim.  It  Is  baaed  on  the  ^t  that  the  fence  maintained  by  the  plaintiff 
on  the  easterly  and  southerly  sides  of  her  lot  have  been  set  within  the  correct 
boundary  lines,  the  distances  above  mentioned.  The  adjucent  lot  Is  the  prop> 
erty  of  the  railroad,  and  has  been  thrown  open,  and  traveled  by  the  public. 
There  Is  no  evidence  that  it  has  been  opened  or  accepted  as  a  street,  but  the 
l^ot  has  been  used  by  the  railroad  company  for  aoiess  to  Ita  road.  I  do  not 
think  that  even  as  against  the  ndlroad  company  the  public  haTe  an  easement 
over  this  adjacent  plot;  and  there  la  no  evidence  of  any  claim  or  occupation 
Ijj  the  railroad  company  of  the  narrow  rtrlp  outside  the  fence.  There  is  no 
evidence  that  the  poles  were  constructed,  or  are  maintained,  nnder  a  claim  of 
right.  But,  assuming  that  the  title  is  defective  as  to  the  strip  beyond  the 
fence*  I  think  the  language  of  the  contract  is  a  complete  answer  to  the  objeo- 
titm.  By  the  contract,  no  dimensions  are  given;  but  the  plot  is  described  as 
"thesamepremlsN  now  occupied  by  myself  and  fomily, "  and  is  bounded  by  the 
IflAida  of  the  adjacent  owner.  On  the  sides  in  question  the  lot  was  inclosed  by 
a  fence.  These  fences  the  defendant  gave,  and  be  was  entitled  to  receive  only 
the  premises  as  occupied;  that  is,  with  the  fences. 

"It  is  next  objected  that  proceedings  have  been  Instituted  bT^o^ll^^S^ 
(now  city)  of  Middletown  to  open  a  street  across  the  premises.  Unless  the 
plaintiff  has  been  actually  deprived  of  her  title  by  those  proceedings,  I  do  not 
see  that  the  objection  Is  well  founded.  All  property  is  liable  to  be  taken  for 
public  nse;  and  the  chance  that  any  particular  piece  may  be  taken,  whether 
that  chance  is  near  or  remote,  does  not  '^'institute  a  defect  In  the  title  to  the 
property.  By  chapter  46,  Laws  1872,  tlie  trustees  are  authorized  to  lay  out 
streets.  The  scheme  for  condemning  land  for  such  purposes  Is  found  in  title 
6  of  that  act.  By  that  scheme  the  trustees  may  annul  any  report  or  award  of 
commlBsIoners.  in  which  case  a  second  commission  may  be  bad.  Tbe  report 
of  such  second  commission  may  also  be  annulled,  la  which  case  all  the  pro* 
eeedings  become  utterly  void.  In  case  of  confirmation  by  the  trustees,  either 
report  becomes  Qnal  and  conducive.  It  thus  appears  that,  until  a  con^rma- 
tion  of  the  report  by  the  trustees,  the  whole  scheme  Is  inchoate ;  all  the  pro- 
ceedings inny  be  entirely  annulled.  The  land-owner  can,  therefore,  have  no 
claim  to  damages  till  the  confirmation  of  report;  and  he  certainly  cannot 
be  divested  of  bis  title  until  be  baa  a  vested  right  to  compensation.  The  lay- 
ing out  of  this  street,  therefore,  worked  no  appropriation  of  the  land.  It  Is 
over  Bfteen  years  since  the  second  commission  made  its  report,  and  tbe  trus- 
tees have  taken  no  action  thereon.  I  think  that  this  lapse  of  Ume  must  ba 
held  an  abandonment  of  the  proceedings. 
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"There  remains  the  eovenant  on  the  part  of  the  former  owner  of  the  prem- 
ises to  maintain  a  fence  along  the  Une  of  the  Erie  Ballroad.  I  shall  assume 
that  this  oovenant  ran  with  the  land.  The  only  possible  charge  on  the  land, 
under  the  covenant,  would  be  its  share  of  the  expense  of  maintaining  Um 
fence.  As  I  figured  the  amount  on  the  trial,  the  charge  on  these  lands  would 
be  less  than  fifty  cents  a  year.  Such  a  trifle  is  no  valid  objection  to  the  tttK 
Winne  v.  Reynoldg,  6  Paige,  407;)  and,  STen  had  the  charge  been  anbstan- 
ial,  equity  would  decree  a  performance,  making  compensation  to  the  pur^ 
chaser.  This  objection  has  not  been  removed  by  the  release  from  the  eoBS- 
pany.   There  should  be  Judgment  for  the  plaintiff,  with  costs." 

Argued  before  Babnasd,  F.  J.,  and  Fbxtt  and  Dtkmah,  JJ. 

Daniel  Finn,  ( HWiam  FonamM,  of  oounsel,)  forappellant.  IF.  /*.  O'Att 
for  respondent. 

Fbatt.  J.  Tliis  Is  an  equity  action  praying  for  a  specific  performance  of 
a  contract  for  the  sale  of  real  estate  in  the  county  of  Orange.  Yatiousds- 
Causes  are  interposed;  butthetri»l  judge  has  found,  upon  suflBcienteTidenoe, 
that  there  is  no  merit  In  the  defense,  and  has  written  an  opinion  that  coTen 
the  whole  case.  It  is  evident  from  a  careful  perusal  of  the  testimony  that  Un 
defendant  did  not  intend  In  good  faith  to  cany  out  his  contract  on  theitj 
specified  for  passiug  the  title,  and  that  he  reeorted  to  all  means  in  bis  power 
to  defeat  the  rights  of  the  plaintiff  under  the  contract.  He  claims  tbat  tims 
was  of  the  essence  of  the  contract,  and  that  on  the  day  specified  the  title  wis 
not  perfect,  and  hence  he  should  be  relieved  from  performance. 

The  objection  that  there  were  mortgages  existing  upon  tbe  premises  was 
not  valid,  as  money  could  be  substituted  for  the  mortgages,  ordeductioo  made 
from  the  purchase  money.  Besides,  the  defendant  well  knew  of  the  existence 
of  the  mortgages,  and  that  they  were  to  be  paid  off  by  a  part  of  the  money  to 
be  paid  on  thut  day.  Oood  faith  required  him  to  give  notice,  if  be  intended 
to  rely  upon  that  &ct  to  refuse  title.  It  is  clear,  however,  that  time  was  not 
the  essence  of  the  contract;  and  the  evidence  plainly  showed  that  no  ^augs 
had  taken  place  in  the  drcumstancea  ot  Uie  defendant  which  rendered  m 
cific  performance  Inequitable. 

The  objection  tbat  there  was  an  Incnmbranoe  existlugnpon  tbe  property,  ia 
the  shape  of  an  obligation  to  maintain  a  fence,  is  too  trivial  to  require  notice; 
bnt,  assuming  it  was  a  technical  incnmbranoe,  the  cliange  of  circamatanoes 
arising  ftom  the  tact  that  the  growth  of  the  city,  so  as  to  make  this  pn^itf 
within  tbe  limits  ot  tbat  part  of  the  dtj  laid  out  Into  public  streets,  rendered 
it  so  improbable  that  any  fenoe  ooald  or  would  aver  be  required  that  it  oouU 
form  no  substantial  objection  to  the  titla  It  la  also  answered  the  fut 
that  compensatory  damages  could  be  allowed  for  such  defbtA.  Smpth  v. 
Bturges,  106  N.  T.  495, 15  N.  E.  Rep.  644.  Th?  same  rule  will  app^  to  tbs 
suggestion  that  tbe  title  Is  bad  for  the  reason  that  there  Is  a  right  of  way  in 
favor  ot  tbe  public  along  the  westerly  and  southerly  sides  of  the  premises,  if 
any  such  claim  existed.  We  think,  however*  that  the  trial  judge  waa  right 
In  holding  that  no  sudi  claim  existed.  The  court  below,  in  Its  opinI<m,  his 
discussed  this  question  fully;  and  we  concur  In  tbe  views  tbordn  exprsMsd. 
The  land  described  In  the  contract  was  by  struets  and  avenues,  and  as  bdng 
tbe  "same  lands  and  pmnlses  purchased  by  me  of  Mn.  Ida  Gorwin;  and  how 
there  could  be  failure  ot  title  as  to  quantity,  without  showing  tbat  some  ptatj 
other  than  Mis.  Keating  owned  a  portion  at  that  lot,  oannot  be  nmAUj  asen. 
Tbe  fact  that  the  fence  had  been  sat  upon  the  lot,  or  tbat  telegraph  pdea  had 
been  set  Uiereon,  without  showing  tbat  some  person  datmeii  some  riithtor 
Utle  to  the  land,  was  ImmateriaL  Wa  are  forced  to  the  oonclusion  th:it  ths 
defense  waa  without  merit,  and  tbat  the  Judgment  must  be  afflmad*  wOk 
coata. 
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Whittemobb  v.  Judd  Linseed  A,  Sperm  Oil  Co.  »t  al, 
(Common  Pletu  <if  New  York  City  and  County,  Oeneral  Term,  June  8, 1800.) 
1.  Ikjusction—Wakt  of  Eqititt— Assionmbkt  of  JoDOHEirr. 

In  »  Milt  agaiDsc  plalntlfi  ud  soother,  on  a  putDerablp  UabUU^. »  wtmnl  jiidt- 
■wnt  wu  entered  against  each.  The  creditor  aBslened  for  a  TUoaUe  eonuder*- 
tion  Its  Judgment  against  id^tliPs  partner,  reeerving  Its  rights  against  plaintiff, 
Tbe  assignee,  without  eonsideration,  executed  a  release  to  plaintiff,  who  seshs  to 
enjoin  the  oolleotioo  of  the  judgment  asalnst  falm,  cdalming  that  the  release  was 
Tuid  beoause  the  original  judgment  woald  he  oonsloered  In  equl^  as  a  Joint  Judg- 
nenl,  and  the  assignment  of  a  part  carried  the  whole.  Held,  that  plaintiff  cannot 
be  heard  to  complain  that  defendanta  seek  to  take  advantage  of  the  fact  that  it 
to  too  late  to  have  the  mistake  ia  entering  the  original  Judgments  corrected. 
%  Amikdmbnt— Ikcoksistint  Citisa  of  Aonoir. 

Plaintiff  towards  tne  end  of  the  trial  sought  to  amend  hto  petition  so  as  to  charge 
klw  assignee,  on  the  ground  of  deceit,  with  IndemnlfTing  him  in  case  be  ware  com- 
pelled to  pay  theorigioal  Judgment  field,  the  applicauon  was  properly  denied  as 
Introducing  an  InconsUtent  oause  of  aotioti,  and  uierefoK*  fnbladen  by  Coda  Ciril 
Proa  I4S4. 

IL  BAin— IiBtfAI.  CaOSB  of  AOTIOK. 

The  amendment  waa  properly  denlad  also,  beoMue^  being  based  upon  fraud.  It 
was  a  legal  and  not  an  eqnftablis  dalm,  and  ona  In  wUdi  the  defendant  would  be 
•nUUed  to  a  Jury. 

Appeal  from  Bpedal  torn. 

Suit  by  'WUUam  L.  Wbfttemoiv.  as  •dmlnfatrator  of  Heniy  Habbell.  de- 
eeaaed.  agalnit  tbe  Judd  Linseed  &  Sperm  Oil  Companj  and  George  Defw- 
est  Lord,  CO  enjoin  tbe  collection  of  a  Judgment  against  the  estate  of  deeeaaed. 
The  complaint  waa  dismissed,  and  plaintiff  apnealed. 

Jtrisiow,  Peet  ifi  Opdylu,  (William  C.  Dt  Witt  and  Bdw.  A.  amith,  of 
counsel,)  for  appellant.  BvarUf  ChoaU  A  Bmman  and  Lord,  Day  A  Lord, 
for  respondent. 

BooKRATEB,  J.  In  1868  tbe  defendant  the  (Al  company  com menoed  ma 
action  aguinst  Beniy  W,  Hubbell  and  Robert  L.  Taylor  to  recover  a  cert^n 
sum  alleged  to  ba  due  from  them  as  copartners.  Hubbell  made  default,  and 
Taylor  pat  In  an  answer  denying  his  copartnersliip  wlUi  HuUwll  and  his  lia- 
bility as  soeh  copartner.  The  issms  thus  raised  were  tried  before  the  late 
Judge  Emolt,  as  referee,  who  reported  In  favor  of  the  oil  company  against 
Hubbell  for  840,950.29.  and  against  Taylor  for  •4S.420.70.  Upon  Uoa  re- 
port tbe  company,  on  tbe  27tb  fa  April,  1872,  entered  judgments  uainat  Hub- 
bell A  Taylor  separatfly  for  tbe  respective  amounta  above  mentioned  at  the 
same  time,  and  by  means  of  the  same  record  or  judgment  roll,  although  there 
can  be  no  doubt  that  the  cause  of  action  alleged  in  the  complaint,  and  found 
by  the  referee,  was  a  joint  liability  on  the  part  of  both  defendanta  aa  oopart* 
ners.  This  action  in  equity  was  brought  by  Ilublfell  in  his  life-time  to  have 
that  Judgment  declareti  satisfied  and  discharged,  and  to  enjoin  tbe  d^endantf 
from  enforcing  or  collecting  the  same  from  him  or  his  estate.  During  the 
pendi  ncy  of  the  action  Hubbell  died,  and  it  was  revived  In  the  name  of  the 
present  plaintiff,  his  administrator,  etc.  In  October,  1867,  Hubbell  &  Tay- 
lor executed  Bssignments  of  their  separate  property  and  aiso  an  assignment 
of  their  joint  property  to  John  R.  Gardner,  Alexander  F.  Irvin,  and  Charles 
A.  Sherman,  and  In  February,  1868,  the  defendant  herein,  the  oil  company, 
and  the  assignees  entered  into  an  agreement  by  which  the  latter  guarantied 
to  the  former  that.  In  case  it  established  the  liability  of  Taylor  to  pay  its  de- 
mands In  tbe  first-mentioned  action,  it  should  ncelve  50  per  cent,  of  such  de- 
mands aa  a  separate  composition  on  the  part  of  Taylor,  and  in  full  satisfac- 
tion of  all  their  claims  and  demands  agnliist  him  or  his  estate;  and  thereupon 
the  company  agreed,  pursuant  to  the  statute  provided  In  such  case,  to  release 
and  discharge  Taylor  and  his  individual  estate  from  all  farther  claiois.  te- 
■ervlng  for  Itself,  however,  anything  that  might  remain  due  on  its  claims 
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against  Hubbell  and  his  individual  estate,  and  against  the  Joint  estate  ot 
Hubbell  A  Taylor.  After  the  entry  of  the  Judgments  above  mentioned,  and 
on  or  about  the  15th  of  August,  1872.  the  oil  company  assigned  to  the  defend- 
ant Lord.  In  consideration  of  816.7&0,  all  its  claims  and  demands  against 
Taylor  individually,  and  against  his  individual  estate,  and  all  its  right,  title, 
and  interest  in  the  judgment  before  mentioned  as  entered  sgainst  l^lor  for 
the  sum  of  $43,420.70,  and  all  its  right,  title,  and  Interest  in  and  to  the  mon- 
eys due,  and  to  grow  due.  nnder  the  same  from  Taylor  or  his  individoKl  es- 
tate. The  assignment  then  contained  this  clause,  viz.:  "And  it  is  expreasly 
understood  that  the  said  Judd  Linseed  and  Sperm  Oil  Company  are  to  retain, 
and  do  hereby  expressly  reserve,  all  their  cUims  and  rights  of  every  nature 
against  the  joint  property  and  estate  of  Eobert  L.Taylor  and  Henry  W.  IIub> 
bell,  and  a^nst  the  individual  property  and  estate  of  Henry  W.  Hubbeli;  it 
being  intended  hereby  to  transfer  only  such  and  any  such  claims  aa  they  amj 
have  against  the  said  Robert  L.  Taylor  individually,  and  bis  individual  es- 
tate, in  whatever  way  the  same  may  be  made  available  for  the  payment 
thereof."  On  the  30th  of  September.  1873,  the  oil  company  released  the 
signees  of  Hubbell  &  Taylor  from  all  claims  and  demands  which  it  miglit 
have  agninst  them,  which  release  expressly  reserved  the  oil  compaoy^a  rigfati 
against  Hubbell  individually,  or  against  any  estate  of  his  not  then  Id  the 
hands  of  the  assignees.  On  the  8th  of  August,  1874,  the  defendant  Ijord  ex- 
ecuted, as  owner  and  tioKler  of  the  claims  of  the  oil  company  against  Taylw 
and  Hubbell,  a  release  thei-eof  to  Hubbell.  In  October.  1874,  the  oil  company 
assigned  to  T^rd  all  their  claims  and  rights  of  every  nature  against  the  Joint 
proper^  of  Taylor  and  Hubbell  in  the  hands  of  their  assignees  under  the  be- 
fore-mentioned Judgment  for  $43,420.70,  giving  Lord  fuU  power  to  ask  and 
demand  the  same  from  the  assignees  of  said  Joint  estate,  or  from  anr  person 
or  persons  whomsoever,  excepting  as  against  Hubbell  and  any  individual  or 
Joint  estate  thereafter  realized  by  him.  In  April,  1876,  the  oil  company  is- 
sued an  execution  against  the  property  of  Hubbell  upon  the  before-men- 
tiosed  Judgment  for  $40,950.29,  claiming  thai  the  sum  of  $25,060.20  was  still 
dne  thereon.  Thereupon  the  ^Intlff's  intestate  commenced  this  actiou  to 
prevent  its  collection. 

The  case  was  first  tried  Intheequity  term  for  November,  1876,  before  Oiief 
Justice  Tan  Brunt,  then  one  of  the  Judges  of  this  court.  He  dismissed  tlie 
complaint  on  the  ground  that  the  oil  company  never  parted  with  Its  title  to 
the  Judgment  against  Hubbell  by  reason  of  the  assignments  before  stated,  and 
that  tlie  defendant  Lord  did  not  have  power  to  release  Hubbell.  The  evi- 
dence upon  that  trial  was  substantially  confined  to  the  documents  befwe  re- 
ferred to,  and  the  learned  chief  justice  substantially  held  that,  inasmuch  ss 
the  Judgment  was  entered  iigainst  Taylor  and  Hubt>ell  severally,  and  not 
jointly,  and  as  that  Judgment  had  never  been  modified.  It  was  condusive. 
and  it  was  not  worth  while  to  discuss  what  would  have  been  the  effect  of 
the  papers  which  bad  been  executed  had  the  Judgments  been  entered  as  a 
joint  judgment;  nor  was  it  necessary  to  consider  whether  it  ought  to  have 
been  so  entered,  because,  as  he  said,  "In  construing  the  various  Instrumen'.s 
which  were  executed.  It  is  necessary  to  be  governecl  by  the  actual  conditioo 
of  the  record,  and  not  by  wliat  I  might  think  it  should  have  been.  •  •  • 
The  judgments  being  several,  I  can  see  no  reason  why  the  oil  company  wai 
not  at  liberty  to  assign  the  judgment  against  Taylor,  reserving  all  their 
rights  against  Hubbell.  This,  it  seems  to  me.  is  all  the  oil  company  did  by 
the  assignment  of  August,  1872.  *  *  *  By  this  assignment  the  defend- 
ant Lord  could  collect  nothing  whatever  from  Hubbell  or  from  the  Joint  es- 
tate of  Hubbell  ft  Taylor,  but  was  restricted  to  the  individual  estate  of  Tay- 
lor." From  the  Judgment  entered  on  this  decision  the  plaintiff  appealed  to 
the  geYieral  term.  Fending  tliis  appeal,  and  In  January,  1877,  Hubbell  moved 
at  the  special  term  of  this  court,  iu  the  actlon.of  the  oil  company  agalittt  him 
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and  Tajlor,  to  vacate  the  judgment  entered  against  htm,  on  the  ground  that 
judgments  had  been  entered  against  him  and  Taj'lor  as  several  judgments, 
-whereas  it  should  have  been  joint  against  botb,  or  to  amend  It  so  as  to 
make  tt  a  Joint  Judgment.  On  this  motion  Hubbell  introduced  as  a  part 
of  the  proceedings  the  enUre  record  In  this  action,  down  to  and  including 
ihe  decision  of  Chief  Justice  Yah  Bbukt.  See  bound  volume  Cases  in 
Court  of  Appeals,  Law  Institute.  The  motion  was  denied,  and  Hubbell  ap- 
pealed from  the  order  denying  it.  He  also  appealed  from  the  original  judg- 
ment. All  these  appenls  were  heard  bj  ttie  general  term  of  this  court  in 
^areh,  1878.  composed  of  Chief  Judge  Charles  F.  Dalt  and  Judges  Van 
IIOEBSH  and  J.  F.  Daly.  On  the  appeal  from  the  judgment  entered  on  the 
decision  of  Judge  Yak  BBtTKT,  separate  opinions  were  written  by  each  of 
these  judges.  Judge  J.  F.  Dalt  was  for  reversal,  on  the  ground  that  Hub- 
bell and  Tajlor  were  in  the  original  action  sued  as  Joint  debtors,  and  a  single 
judgment  demanded  against  them.  The  complaint  charged  them  as  copai-t- 
ners.  Hubbell  admitted  this  by  failing  to  answer,  and  on  the  Issues  raised 
by  Taylor  the  referee  bad  found  he  was  jointly  and  severally  Indebted  with 
Hubbell,  and  therefore  a  Joint  judgment  should  have  been  entered  against 
botb  defendants  and  not  separate  judgments  against  each;  that,  notwith- 
■tanding  the  Judgment  had  been  so  entered,  it  should  in  eqiiitj  be  regarded 
as  a  joint  judgment  against  both,  and  tberefore  the  assignment  of  the  oU 
company  to  Lord  of  their  claim  under  the  judgment  as  against  Lord  was  ef- 
fectual to  transfer  the  whole  claim  to  Lord,  and  that  consequently  the  release 
to  Taylor  was  operative  to  discharge  Hubbell  from  the  whole.  Chief  Judge- 
Dalt  and  Judge  Yan  Hoksbm  In  their  opinions  agreed  with  Judge  Yan 
Drumt  that  the  judgment  as  entered  was  several  and  not  joint,  and  they^ 
Hgreed  that  a  new  trial  must  be  granted  for  the  reHson  stated  by  Judge  Yan 
HoEBiEH,  that  evidence  had  been  Improperly  excluded.  Judge  Yan  Hoeben 
conourred  with  Jndge  Yan  Brunt  to  the  effect  tbat  the  judgment  could  not 
be  impeached  collaterally  In  this  action  as  a  separate  judgment,  whether  it 
ought  to  have  been  joint  or  not,  and  thus  expresses  himself  on  the  questioih 
of  a  new  trial;  "Having  carefully  read  all  tlie  testimony,  I  am  very  much 
dissatisfied  with  the  result  of  the  trial.  It  is  very  evident  that  the  merits  of 
the  case  have  not  been  made  to  appear.  •  *  •  It  appears  to  be  more  than 
probable  tbat  some  understanding  existed  between  the  Judd  Oil  Company  and 
^r.  Q«o.  de  Forest  Ijord,  which  led  Lord  to  believe  that  he  had  a  right  to 
give  Hubbell  a  full  and  clCHr  discharge.  Mr.  Lord  is  a  man  of  character,  and 
u  lawyer  of  ability  and  experience.  In  August,  1874,  he  gave  Hubttell  a  re- 
lease from  the  Judgment.  From  what  did  he  derive  power  to  execute  such  a 
release?  The  oil  company  would  have  the  court  believe  from  an  assignment 
made  in  October,  1874.  li  it  to  be  supposed  that  Lord  acted  without  authority 
in  August*  1874i'  Did  he  execute  the  release  In  August  without  the  right  to 
do  so¥  And  did  he,  in  the  following  October,  procure  an  assignmsnt  from 
the  oil  company  to  cover  and  conceal  tils  want  of  authority  in  August? 
Again,  if  the  assignment  dated  October  6.  1874.  were  Lord's  only  authority 
for  releasing  Hubbell,  how  was  it  possible  for  him  to  believe  that  he  was  em- 
powered to  grant  such  a  release,  when  the  assignment  In  unmistakable  words 
declares  that  the  company  reserves  all  its  rights  of  every  natureagainst  Hub- 
bellY  These  are  matters  which  the  trial  did  not  clear  up,  and  which  the  wit- 
nesses did  not  explain.  Had  a  more  liberal  line  of  examination  been  fixed, 
it  seems  probable  to  me  tbiit  evidence  might  have  been  elicited  showing  that 
Mr.  Lord  acted  throughout  in  the  best  of  failb  towards  all  parties,  and  that 
the  company,  either  by  an  oral  assignment,  or  by  some  written  instrument 
vrhlch  has  been  lost  or  destroyed)  gave  to  Lord,  prior  to  Angnsti  1874,  ample 
authority  to  execute  a  release  to  Hubbell. 

The  l^)peal  of  Hubbell  from  the  judgment  In  the  original  action  was  dis- 
missed upon  the  sr>jund  that  the  judgment  was  regulsrly  entered  against 
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Hiibbell  upon  his  faUure  to  answer,  and  that,  so  far  as  he  was  oonoetned,  bo 
appeal  would  lie.  and  that  the  remedy  of  a  party  in  cue  of  Judgment  entocd 
against  him  by  deftiult  was  by  motion  to  vacate  or  correct  it.  On  the  apped 
from  the  order  denying  the  motion  to  vacate  or  amend  the  original  jutlgment, 
three  separate  opinions  were  also  written,  (19  Alb.  Law  J.  97;)  Chief  Judge 
Dalt  and  J  udge  Van  Hoesen  concurring  in  reversing  the  order,  and  in  di- 
recting an  order  to  be  made  correcting  the  judgment  by  making  it  a  Joint 
judgment  against  both;  Judge  Van  Hobsen  holding  that  there  was  not 
merely  the  irregularity  of  entering  a  separate  judgment  against  each  itefend- 
ant,  but  that  there  was  the  unauthorized  act  of  entering  judgment  against  ons 
of  the  defendants  for  a  larger  sum  than  the  [dainti|F  was  entitled  to  recova; 
and  the  chief  judge  holding  that  the  judgment  was  wrongly  entered  as  a  sep* 
Arate  judgment^  when  it  should  have  been  entered  as  a  Joint  judgment,  for 
the  amount  found  by  the  referee  to  be  due,  and  In  the  course  of  bis  opinion, 
answering  the  point  that  inasmuch  as  Hnbbell  had  filed  bis  bill  to  restraia 
th.e  prosecution  by  the  oil  company  of  proceedings  against  him.  and  must 
abide  by  the  result  of  that  action,  said:  '*It  appeared  in  the  eqaltaUe  action 
that  the  Judgment  ought  to  have  been  entered  up  as  a  judgment  against  both 
defendanti)  Jointly  for  the  same  amount;  but  the  plaintiff  failed  tMcann  it 
appeared  1^  the  record  that  the  separate  judgments  were  entered  np  against 
each  of  the  defendants  for  different  amounts,"— and  agreed  with  Judge  Yah 
HoESsn  that  the  entry  of  the  judgment  was  unauthorized,  and  not  inegnlsr 
•vierely.  Judge  J.  F.  Dalt  in  effect  held  that  the  judgment  as  entered  was 
n  joint  judgment,  and  not  several,  and  there  was  therefore  no  ooeasion  to 
amend  or  correct  it.  He  wus  therefore  for  the  afHrmance  of  the  order  appnleil 
from.  From  this  order  made  by  the  general  term  an  appeal  waa  taken  bj 
Hiibbell  to  the  eonrt  of  appeals.  In  that  court  the  order  of  the  general  tern 
waa  reversed,  and  tlie  order  of  the  special  term  affirmed,  (76  N.  V.  545;)  all 
of  tlie  judges  concurring  except  the  chief  Judge,  who  was  for  a  dismisBal  d 
the  appeal.  As  before  stated,  the  record  of  this  action  down  to  the  trial  sod 
decision  of  Judge  Van  Brunt  was  before  that  court.  The  coonsrt  for  Hnb> 
bell  took  the  express  ground  thid;  the  error  in  the  judgment  was  not  a  mere 
irregularity,  but  a  sutetantial  error.  Tlie  oonrt  in  its  opinion  sa>'s:  "As  tba 
j  udgment  was  rendered  on  the  27tb  of  April,  1872,  and  the  order  did.  in  effect, 
set  it  aside,  and  was  made  on  motion,  notice  of  which  was  not  serred  nntO 
January,  1877,  It  Is  apparent  that  it  is  necessary  to  determine  whether  the 
cause  upon  which  the  court  acted  was  or  was  not  an  irregularity,  and  nothing 
more."  The  court  then  recited  the  proceedings  in  the  cause  np  to  Jod^ 
ment,  and  proceeds:  "The  plaintiffs  at  the  same  time,  and  by  means  ot  tin 
same  record  or  Judgment  roll,  took  judgments  against  the  defendants  sepfr- 
rately,  as  stated  in  the  order  to  show  cause.  Tills  was  dcutrly  irregular,  bat 
we  think  it  ms  nothing  more.  The  plaintlA  did  not  adhere  *  to  the  pre- 
scribed role  or  mode  of  proceeding,'  by  which  they  were  entitled  to  a  joint 
judgment,  and  which  a  due  and  orderly  conduct  of  the  suit  required  them  te 
take.  But  this  defect  was  merdy  technical,  and  does  not  aflect  any  anbstaa- 
tial  right  of  the  adverse  party.  It  does  not  in  any  way  increase  the  liabili^ 
of  the  defendant,  for  upon  each  partner  rests  an  absolute  liabiUtj  for  the 
whole  amount  of  every  debt  due  from  the  partnership;  •  •  •  and.  al* 
Uiough  originally  a  joint  contract,  it  may  be  separate  as  to  its  effects.  Tbougli 
all  are  sued  jointly,  and  a  Joint  judgment  obtained,  and  a  Joint  exeeuiioa 
taken  out,  yet  it  may  be  enforced  against  one.only.  Bach  partner  is  aaswer- 
able  for  the  whole,  and  not  merely  for  his  pn^rtionable  put;  and.  aa  tba 
judgments  were  taken  against  each  partner  for  a  partnership  debt,  the  part- 
nership property  is  bound  to  the  same  extent  as  if  there  had  been  bnt  one 
judgment  for  the  whole  against  both  partners.  •  *  *  "Sot  does  the  form 
of  the  judgment  In  any  way  affect  the  debtor's  relations  with  his  copartner, 
for,  if  he  pays  the  debt  or  Judgment,  he  will  be  entitled  to  oontribatlon  or  to 
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a  credit  for  the  sum  paid  in  any  acconnting  respecting  the  partnership  af- 
tiiin."  Therpiifter  the  case  whs  retried  by  Cliief  Judge  Larreuobe,  and*  as 
lie  says  in  hU  opinion,  "h  vast  mass  of  evidence  has  been  taken,  much  of  It, 
lis  appeared  to  me  when  admitted,  clearly  Immateriiil,  but  it  seemed  better  to 
ailow  plaintiff  every  opportunity  to  estat>1ish  the  parol  assignment  which  the 
learned  jadges  bad  suspected  had  been  given.  The  result  Is  that  I  shall  make 
the  same  findings  as  on  the  former  trial,  there  being  no  sntBcient  evidence  to 
show  that  any  assignment,  either  by  parol  or  in  writing,  of  the  indlTiduid 
jadgment  against  Hubbell,  was  ever  made  to  the  defendant  Lord.** 

Upon  this  appeal  it  is  unnecessary  to  determine  whether  or  not  a  parol  as- 
signment of  the  judgment  in  question  would  be  good  and  operative,  as  the 
learned  Justice  who  tried  the  case  has  found,  and  as  we  think  on  tlie  evidence 
he  was  fully  Justified  In  finding,  that  no  assignment  either  oral  or  written 
was  proved.  We  agree  with  the  learned  chief  justice  that  much,  if  not  most, 
of  the  oral  evidence  admitted  upon  the  trial  was  immaterial  for  the  purposes 
of  establishing  an  assigDmeut.  and  tt  most  it  only  went  to  prove  that  Mr. 
Lord  was  the  attorney  or  agent  of  the  oil  company,  and  much  of  it  was  in- 
competent even  for  that  purpose,  as  agency  cannot  be  proved  by  the  declara- 
tion the  agent,  and  the  evidence  referred  to  was  merely  evidence  of  what 
plaintiff's  witnesses  recollected  of  Mr.  Lord's  declarations.  In  order  to  noake 
the  release  executed  by  Lrad  to  Hubbell  effective^  It  must  have  been  founded 
iiponsomeassignmenU  either  oral  or  in  writing.  The  release  was  under  seal, 
■nd  was  required  to  be  under  seal  In  order  to  m  binding,  as  the  law  only  ree- 
ognSzes  that  method  of  wiping  out  a  debt  without  payment.  But  it  is  clear 
that  this  evidence  did  not  in  any  way  injure  the  plaintiff,  and  no  further  con- 
sideration <tf  it  is  necessary. 

Inasmuch  as  tour  oi  the  judges  of  this  court  and  at  least  six  of  the  judges 
of  the  court  of  appeals  have  held  that  the  judgmeuts  in  question  were  several 
and  not  joint,  and  as  four  of  the  judges  of  this  court  have  held,  ^ther  sitting 
tcigether,  or  in  individual  opinions,  that  the  record  Is  conclusive  against  the 
parties  in  this  case,  and  we  feel  bound  to  follow  their  opinions,  it  would  be 
out  of  place  for  us  to  further  discuss  the  question  whether  the  judgment  Is- 
or  should  have  been  j(rint  and  not  several. 

The  plaintiff  complains  that  a  technical  advantage  is  being  taken  ii»thl» 
action  because  the  judgments  were  incorrectlj  entered  as  several  Jadgraentsy 
and  because  it  Is  now  too  late  to  correct  such  error.   But  the  plaintiff  is  him" 
self  endeavoring  in  a  court  of  equity  to  take  advantage  of  a  technical  rule 
law,  by  which  he  seeks  to  avoid  the  effect  of  a  judgment  without  paying  the 
just  debts  of  Hubbell*8  estate.  A  court  of  equity  is  for  the  purpose  of  it 
shield,  and  not  to  put  a  sword  In  the  hand  of  a  suitor  for  aueh  purpose.  Had 
tlie  judgment  been  originally  entered  as  a  joint  judgment  against  Hnt^elt 
and  Taylor,  the  release  to  the.  latter  might  have  been  executed,  nnda*  the 
statute,  without  releasing  Hubbell,  or  other  means  might  have  been  found  to 
effectuate  what  th^  really  intended,  and  still  to  have  held  Hubbell's  estate. 
o:*owanls  the  end  of  the  trial  plaintiff's  counsel  moved  for  an  amendment 
the  oomphiint,  so  that  Mr.  Lord  might  be  personally  charged  with  Indemaif^'- 
ing  the  plaintiff  if  the  Injunction  were  dissolved,  and  plamtlfl  was  obUffed  to 
pay  the  judgment  held  by  the  oil  company.  The  court  reserved  its  dension, 
which  was  not  made  until  the  whole  case  was  decided.   Testimony,  however, 
was  taken  at  some  length  bearing  upon  this  question,  and  we  think  the  court 
pn^Mrly  refused  such  amendment:   Fint,  Because  the  amendment  sought  to 
introduce  an  element  in  this  action  entirely  inconsistent  with  the  ground- 
woifc  of  the  action,  which  is  that  the  judgment  was  in  fact  dlschar^.  and 
ttoy  claim  such  as  made  by  the  plaintiff  against  Mr.  Lord  must  go  on  the  the- 
ory t^kat  tlie  judgment  was  not  disciiargt^.   Causes  of  action  against  several 
defendants  can  only  be  joined  when  they  are  all  of  the  same  nature,  and  "are 
consistent  with  each  other,"  and,  **except  as  otherwise  provided  bj  law. 
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*  *  *  affect  all  the  parties  to  the  action.**  Code,  8  484.  SoeUty  5cA«r- 
merhomt  60  How.  Pr.  477.  The  exceptions  alludea  to  relate  to  mort^sag* 
foreclosures  and  other  cases  where  the  mode  of  procedure  is  specially  provided. 
Code,  §  1627;  VanderbUt  v.  Schreper,  91  N.  T.  392.  Second,  The  claim 
thus  suuffbt  to  be  introduced  whs  one  for  damages  for  alleged  fraud  or  mls- 
repreaen&tion,  or  for  deceit,  iind  therefore  was  a  legal  and  not  an  equitabls 
'Claim,  and  one  in  which  llie  defendant  Ijord  was  entitled  to  a  trial  bj  jar;. 
We  have  carefully  read  over  the  testimony  on  this  subject,  and  agree  with 
the  learned  chief  justice  IQ  the  conclusion  to  which  he  in  his  opinion  appsr- 
«ntl7  arrived,  that  the  evidence  was  not  soflBclent  to  establish  any  cause  trf 
action  against  Mr.  Lord  on  these  grounds,  and  that  bitf  oouiae  throughont  tbt 
transactions  had  been  updglit  and  honorable. 

For  these  reusons,  as  well  as  for  the  reasons  stated  by  the  learned  chief  jus* 
tice  In  his  opinion,  which  we  have  not  herein  alluded  to,  we  think,  the  Jadg> 
iDflnt  should  be  efflrmed,  with  costs  U>  boUi  respondents. 


Bobs  e.  8ii«>m  »%  oi. 
(CmMnon  Pin*  €if  Ifm  Forte  CUy  and  CoufUy^  Omarul  T$rm.  Jane  %,  tsoa) 

In  an  notion  to  enf oree  ft  meohanlo's  lien  og^vt  tbo  leu<»  and  lessee  of  premiv, 
tbe  qneationt  were  as  to  whether  the  statement  In  tbe  Ueo  waa  suflloient  aa  agsintt 
the  owner,  and  as  to  whether  tbe  allegations  in  tbe  iDomplaint  tiiat  tiM  laaaor  had 
foil  knowtodge  of.  and  consented  to,  the  dc^ng  of  the  worK.  oonstltatsd  a  aoAeleni 
pleading  of  tbe  facts.  Held,  that  an  aathorlty  whicAk  deoldsd  that,  in  arte-  ts 
bind  the  owner,  tbe  work  must  be  dona  at  his  instanoe,  or  that  of  bis  aeentt  and 
that,  in  theatwence  of  evidence  tbat  the  lessor  bad  some  connection  with  plaintUTs 
oontTaot,  the  latter  am  only  enforoe  a  Uen  against  the  Interest  of  tha  lesaee.  goas 
oni^  to  tbe-evldenoe,  and  doea  not  affect  tbe  question  of  pleading. 

Motion  for  rehearing.   For  former  report,  see  9     T.  Snpp.  536. 

Action  by  John  B.  Boss  agai  nst  John  Simon,  Ignatz  Schmitt,  and  otfaen.  to 
enforce  a  mechanic's  lien.  Simon  was  the  owner  of  the  premises  sought  to  be 
subjected  to  tbe  Hen,  and  Ignatz  Schmitt  had  leased  them.  Defendant  Simon 
demurred  to  the  complaint  on  the  ground,that  It  did  not  state  facta  snfflcieot 
to  constitute  a  cause  of  action  against  him,  and  from  a  Judgment  sustaining 
tbe  demurrer  plaintiff  appeals. 

Argued  before  X«abrbmorb.  C.  J.,  and  and  Bookstavkb.  JJ. 

/.  C.  ds  Lamore,  for  appellant.  0t«pA.  PhilHn,  for  respondent. 

Pee  CuniAM.  The  appeal  was  from  a  judgment  of  the  general  term  of 
tbe  city  court  affirming  a  judgment  upon  demurrer.  Tliere  were  but  two 
ouestions  upon  the  appeal.  The  first  was  whether  or  not  tbe  ^tement  ia 
the  lien  waa  sufficient  as  against  the  owner;  and  the  second  waa  whether  the 
allegations  in  the  complaint  that  the  defendant,  tbe  owner,  had  full  knowl- 
edge of,  and  consented  to,  the  doing  of  the  work,  was  a  sufficient  pleading 
of  tbe  facts.  The  reargument  is  aslied  for  on  the  authority  of  Cornel  v. 
Barney,  94  K.  T.  S94,  which  the  respondent  claims  bis  counsel,  through  in- 
advertence, overlooked,  and  to  which  be  failed  to  draw  the  attention  of  the 
court.  But  that  case  does  not  touch  the  question  of  Ihe  sufficiency  of  tha 
notice  of  a  lien  In  any  way,  and  the  sole  question  decided  there  was  that,  ia 
order  to  bind  the  owner,  tbe  work  must  be  done,  or  materials  furnished,  at 
bis  instance  or  that  of  his  agent;  and.  In  the  absence  of  evidence  that  Uw 
lessor  bad  some  connection  with  plaintiff's  contract,  plaintiff  la  not  entitled 
to  have  or  enforce  a  lien  against  tbe  interest  of  the  lessor  in  tbe  land  or 
building,  but  only  against  that  of  the  lessee.  This  doea  not  affect  tbe  que»- 
tion  of  what  is  necessary  to  plead  in  the  complaint  in  order  to  admit  evidenca 
to  hold  tbe  lessor.  It  only  goes  as  to  what  evidenoe  would  be  requind  in 
such  a  case;  and  that  distinction  was  expressly  made  by  the  general  tern. 


Digitized  by 


Google 


i 


CityCt.K.y.] 


HA2KT  9.  CBOW. 


748 


vbieb  rersned  the  Judgment  in  thia  case.  The  motion  for  a  reargoment,  or 
for  leavt  to  go  to  tlw  court  of  appealt*  will  therefore  be  denied,  with  $10 
cuts. 


Lawbenob  0.  Metropolitan  El.  By.  Co.et  oL 
(Common  Plea»  of  Ntw  Tvrk  CHv  and  CtnuiUUt  Otntral  Ttrm.  Jane  i,  UOOl) 

AmAt^BaHuxnro. 

Id  an  action  for  bq  InJaDctlon  againftt  the  operation  of  an  elevated  railroad  on 
the  street  la  front  of  plaiDtUTB  premise*,  and  for  damages  oansed  tiiereby,  a  Judg- 
ment for  plaintilf  was  reversed  beosnse  of  Inoompetent  testimonj  oonoomiiig  the 
value  of  suoh  premiset.  iie(d,  that  a  rehearing  voald  be  Rranted;  it  not  apufeaiw 
ing  that  the  admlsdoiL  of  MUh  testimony  affected  plaintiff's  right  to  an  Injnnction. 

Uotlon  for  rehearing.  Fw  former  report,  we  8  K.  T.  Supp.  8S6. 

AcUtm  tqr  Frande  0.  Lawrence  agalnat  the  Metrc^lltan  Blevated  BaUway 
Company  and  another  to  reoorer  duoagoa  caosed  by  the  operation  of  defend 
ant's  road  In  the  street  in  front  of  plalntifr'a  premises,  and  for  an  injnnottoo 
against  tiie  operation  of  the  mad.  Judgment  waa  glTsa  tor  plaint,  and 
defendants  appeal. 

Argued  before  BnODBorr  and  Dalt,  JJ. 

Bdwara  8.  HaptOlo  and  Brainard  TMa$,  far  appdlamta.  /oA»  il.  WiMfcs, 
Jr.,  for  respondent. 

BnoBorr,  J.  The  appeal  herein  was  ai^ed  at  the  January  general  term, 
1890,  and  reversal  of  the  judgment  was  directed,  (8  K.  Y.  Supp.  826;)  the 
f^lnion  of  the  chM  Justice,  concurred  In  by  all,  being  to  the  effect  tint  al- 
leged Incompetent  testimony  concerning  the  feeTaloeof  the  premises  affaoted 
by  this  action  was  admitted  upon  the  trial.  The  respondent  Uiereupra  moved 
at  the  March  general  term  for  a  reargument.  A  careful  oonslderatlon  of  the 
briefs  submitted  upon  tbe  laat-mentioned  motion  shows  a  |«obable  error  In 
directing  a  reversal  of  the  judgment  appealed  from  in  its  entirety.  The  ad- 
mission of  such  alleged  Incompetpnt  testlmcaiy  does  not  aeem  to  affect  Uit 
plaintiff^  right  to  an  injfnnetlon  restraining  the  defendanta  from  the  further 
operation  of  their  road  In  front  of  the  plaintiff's  premises,  as  directed  l^the 
Jadgment;  and  there  is  thus  presented  to  this  oourta  Mrqneatlon  as  (e 
whether  so  mndi  of  the  judgment  as  directs  the  injnrtetlfm  should  not  have 
been  afflrmed,  and  the  rerenal  limited  to  tbe  award  of  the  fee  damages.  I 
think,  therefore,  that  tbe  respondent  has  shown  himself  to  be  entltlea  to  a 
rearffument  of  this  appeal,  within  the  provlsimia  of  rule  16  of  this  eourt,  and 
that  such  reargummt  should  be  ordered. 


Mazbt  v.  Crow  tt  al. 
(Citu  Court  cf  Ntno  York,  SpecUil  Term.   April  T,  189a) 

fSosTS— AuxiWANcn  or  Sbtbbai.  Bii.ls — Sefaratb  Answbks. 

In  an  action  by  tbe  indorsee  aff^ost  the  maker  and  indorser  of  a  promlesory  note 
theanmmons  and  complaint  were  served  on  one  defendant  on  January  istta,  and  on 
January  S4th  bia  separate  answer  was  served.  The  other  defendant  was  senm  wlUl 
the  summons  and  complaint  on  March  lltb,  and  he  served  his  separate  answer  on 
March  18th.  Both  defendants  appeared  hy  the  same  attorney,  but  the  answers  were 
nnbstantially  different,  and  separate  answers  were  necessary.  Held  that,  on  dia- 
oonUnning  Uie  action,  plaintiff  would  t>e  required  to  pay  two  bills  of  ooste. 

Action  by  Robert  Hazet  against  Moses  R.  Crow  and  Roland  M.  Hazard. 
Plaintiff  moves  for  leave  to  discontinue  tbe  action. 
Itobert  Maaet,  for  plaintiff.   A.  Perry ,  for  defendants. 

GiBOSRiOB.  J.  The  only  question  to  be  determined  on  this  motion  Is 
«rhether  the  plaintiff  should  be  permitted  to  discontinue  the  action  upon  p^y^ 
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mcnt  ot  but  one  bill  of  casta.  Ttate  action  Is  on  a  promissory  note,  bron^t 
1^  the  indorsee  i^lnst  the  maker  and  indorser  thereof.  The  ■ammona  and 
complaint  were  served  on  the  defendant  Hazard  on  or  aboot  January  18, 1890, 
and  on  Junuaiy  24,  1890,  his  aeparate answer  wasserved.  Tbesammonaaod 
oomplatnt  were  not  served  on  ihe  defendant  Crow  until  on  or  about  Mandi 
11,  lti90,  and  biB  separate  answer  was  served  on  Uaroh  28.  1890.  The  de- 
fendants appear  by  the  same  attorn^,  but  it  Is  unqneaUoned  that  the  answers 
of  the  defendants  are  substantially  different,  and  that  separate  anawera  wen 
necessary  In  the  ease.  This  case  has  not  as  yet  been  noticed  for  trial  bj 
either  of  the  parties  tliereto,  and  the  plaintiff  now  applies  for  leave  to  dis. 
oonUnue  the  action  on  payment  of  defendants*  statutory  costs  to  date,  and 
be  contends  that,  in  view  of  the  fact  that  both  of  the  defendants  aj^esr 
by  the  same  attorney,  the  application  should  be  granted  upon  payment  of 
but  one  bill  of  costs.  Tfae  authorities,  however,  in  view  of  tbe  circumstances 
the  case,  do  not  favor  the  position  contended  for.  Walker  v.  AumoU,  7 
Abb.  Pr.  452.  note.  16  How.  Pr.  91;  Lindalay  v.  Daafendorf,  43  How.  Pr.  90. 
In  LituUlay  v.  Det^endor/,  xupra,  the  plaintiff  bad  allowed  a  ccmsiderahle 
space  of  time  to  elapse  after  his  summons  and  complaint  were  sorved  npn 
one  of  the  defendants  before  he  caused  the  same  to  be  served  on  tbe  other  de- 
fendant, thus  nuderlng  it  necessary  that  two  answers  should  be  prepared,  aN 
though  they  contained  Bul)stantially  tbe  same  defenses,  and  were  interposnl 
by  the  same  attorneys,  who  appeared  for  tMth  of  the  defendants.  After  tbe 
trial  of  the  action  a  motion  was  made  to  obtain  an  order  allowing  tbe  defend- 
ants two  bills  of  costs.  Hahdin,  J.,  in  granting  the  same,  at  page  92,  well 
states  the  rnle  as  follows:  *'Tbe  general  rule  Is  doubtless  not  to  allow  but  one 
bill  ot  costs  where  several  defendants  appear  by  tbe  same  attorney,  and  pi^ 
in  separate  answers,  and  In  cases  where  different  defendants  appear  by  sepa- 
rate attorneys  who  are  partners,  as  well  as  wtien  an  attorney  appears  for  one 
defendant,  and  another  deff  ndant  appears  by  an  attorney  who  is  the  derb  ia 
tfae  oQlce  of  the  other  attorney.  *  «  *  But  in  oases  where  there  is  no  eri- 
dence  before  the  court  to  prove,  or  circumstances  to  justify  the  presumption, 
that  the  appearance  was  for  the  purpose  of  Increasing  the  costs,  and  double 
sorvices  have  in  fact  been  performed,  the  practice  has  been  to  allow  donUt 
bills  or  additional  bills  to  the  extent  of  tbe  increased  services  performed 
necessarily  or  properly  in  tbe  cause."  As  it  was  necessHry  to  interpoee  sepa- 
rate answers  in  this  cause,  which  are  substantially  different,  the  rule  above 
Btated^  should  prevail,  and  it  follows  that  double  bills  of  costs  must  be  allowed. 
Tbe  motion  to  discontinue  this  action  will  therefore  be  granted  upon  the  yt^j- 
ment  by  tbe  ^ntilE  to  each  of  tbe  defendants  of  tb^r  separata  biUsoCoosIa 


In  re  Stewart's  Will, 

(SwTogaitfa  Ootut,  K1ng§  County.  Mmj  98, 180a) 

W  ou— Unm  Imunaoa— BTiDBXaa. 

Seven  yean  b^ore  Ms  death,  teatator  eseontad  a  irill  dividing-  his  aatalB  W 
tweeo  hu  sod  and  two  dauRbters,  witli  an  annuity  of  $100  to  bia  hoasekeeperi 
appointing  his  son  and  two  grandftonft  executors.  By  a  sabsequent  codicfl  U» 
housdEeeper*s  annuity  was  iaoreased  to  $800.  His  son  managed  testator^s  boainMSt 
and  waa  nlgbly  esteemed  by  him.  Three  yean  later,  testator,  then  8<  yean  aHi, 
waa  strltiken  down  wltti  paralyals,  and  bis  condition  was  anoh  as  to  reqaire  gresi 
oare  from  some  one,  whlob  was  given  him  by  his  bousakeeper.  By  threatening  u 
leave  talm,  sbe  so  worlced  on  testator's  fears  that  be  seoretJy  married  her.  An  at 
tomey  who  was  Intimate  with  both  testator  and  tbe  housekeeper  persuaded  testator 
tiiat  hU  son  bad  deoeived  Mm  In  some  trivial  busineas  tranaaotion,  and  testator  bA- 
oame  suspicious  of  Mm.  After  the  marKage  tbe  treatment  of  tbe  cMldrou  by  tbs 
attorney  and  tbe  bouselraepBr  waa  snob  that  they  rarely  visited  testator.  Tes- 
tator's son  oonUnnad  to  transaot  some  bualneea  for  him ;  but  the  bma^Beper  sod 
attom^  dominated  all  testator's  boslness  affairs,  and  aerer  pannitted  the  son  to 
aas  testator  Blon&  BHd,  that  a  vrlll  eaeouted  without  the  Knowledge  ot  aayirf 
teslator'a  children  a  few  nuHitbs  after  the  marriafie,  and  wttUn  18  hmidUu  of  testa- 
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tor^s  dcatfa,  by  which  he  gart  the  honsekeeper  a  one-fourth  share  In  aU  his  prop- 
erty, the  two  daughters  each  one-foartb,  and  br  whloh  ha  ont  off  hla  son  with  a 
lUb-interest  in  the  other  fourth,  Testing  the  enura  oontrol  of  ttaa  astata  1b  the  at- 
tomey,  would  be  set  ^de  tor  undue  Innuenoa. 

On  application  for  the  probate  of  the  last  will  and  testament  of  James  Stew- 
art, deceased. 

Ja*.  R.  Allaben,  {  W.  S.  Mayben,  of  counsel.)  for  proponent.  D,  W,  North-' 
rupt  {W,  D,  VtedWtOt  ooansel,)  for  contestants. 

AsBOTTt  Snr.  James  Stewart  died  In  S^tember,  1888.  Had  be  lived  un- 
til November,  he  would  have  been  86  years  old.  Heleftsorvtving,  his  widow, 
Eleanor  E.  Stewart;  one  son,  James  C.  Stewart,  a  married  man  of  middle 
age,  witb  a  family  of  grown-up  children;  and  two  married  daughters,  Gilla 
Alma  Gates  and  Lucretia  A.  Robinson,  each  with  grown-up  families.  On 
the  16th  day  of  November,  1881,  deceased  made  a  will  by  which  he  divided 
bis  estate  equally  between  his  three  children,  with  an  annnity  of  9100  to 
Miss  Ely,  then  his  housekeeper,  and  afterwards  his  wife.  He  executed  a 
codicil  to  this  will  on  the  21st  day  of  February,  1884,  which  increased  the  an- 
nuity to  Miss  Ely  from  0100  to  9300.  He  appointed  as  executors  of  this  will 
and  codicil  bis  son,  James  C.  Stewart,  and  his  grandsons,  Charles  Gates  and 
Stewart  A.  Robinson.  At  this  time,  testator's  relations  with  his  children 
and  their  families  were  affectionate  and  friendly,  as  the  provisions  of  this 
will  and  codicil  Indicate.  His  son,  James  C,  managed  the  details  of  bis  busi- 
ness for  him  to  bis  apparent  satisfaction,  and  was  trusted  and  highly  esteemed 
by  him.  In  the  spring  of  1884,  shortly  after  mnkinff  this  cc^icil,  he  was 
stricken  down  wltli  paralysis,  from  which  he  partially  recoved;  but  he  never 
again  was  as  strong,  physically  or  mentally.  He  was  married  four  ti  mes.  His 
third  wife  died  in  1879,  and  a  few  months  after  her  death  he  employed  Miss 
Kly,  R  maiden  lady  of  60  years,  as  his  housekeeper,  to  whom  he  was  secri'tly 
married  on  the  9th  day  of  December,  1886.  James  R.  Atlaben  had  been  tlie  at- 
torney and  intimate  friend  of  testator  for  many  years;  but.  after  this  sickness, 
he  visited  him  more  frequently.  He  was  also  on  Intimate  terms  with  Miss 
Ely,  the  housekeeper.  In  June,  1886,  a  few  months  before  testator's  mar- 
riage, the  proponent,  Allaben,  persuaded  testator  that  his  son  had  deceived 
bim  witb  reference  to  some  trivial  business  transaction ;  and  after  this  the 
testator  became  suspicious  of  his  son,  James  C  These  events,  to  my  mind, 
mark  the  beginning  of  the  undue  influences  which  wrought  the  changes  in 
tbe  testamentary  dispositions  of  James  Stewart  which  followed.  On  the 
12tb  day  of  March,  1887,  lie  made  another  will,  by  which  he  evidently  in- 
tended to  divide  his  estate  into  four  parts,  although  the  language  is  some- 
what ambiguons,  giving  to  the  widow  and  his  three  children  one  part  each, 
except  that,  from  the  portion  of  Gllta  Alma,  $3,000  was  taken,  #1,000  of 
which  was  to  be  divided  equally  between  tbe  children  of  Lucretia,  and  92,000 
was  added  to  tbe  share  of  James  C.  Stewart.  The  shares  of  Lucretia  and 
James  G.  were  then  given  In  trust,  the  Income  to  be  paid  to  eadi  quarterly. 
He  also  gave  9200  to  a  granddaughter,  the  eldest  daughter  of  his  son,  James 
C,  who  had  married  against  tbe  wishes  of  her  parents.  He  appointed  as  execu- 
tors of  this  will  his  wife,  Eleanor  E.  Stewart,  his  son,  James  C.  Stewart,  his 
grandson,  Stewart  A.  Robinson,  and  James  R.  Allaben,  his  lawyer.  He  des- 
ignated Allaben  as  tbe  managing  executor  and  sole  trustee,  and  gave  him 
control  and  custody  of  all  the  papers,  books,  and  assets  of  tbe  estate,  and  di- 
rected that  no  action  should  be  binding  unless  approved  by  the  said  Alla- 
ben. By  a  codicil  to  this  will,  executed  on  March  10.  1888,  his  son,  James 
C>  Stewart,  wasremovedasexecutor;  and  by  a  subsequentcodldl,  executed  on 
July  2, 18^,  be  transferred  the  $2,000  given  to  James  C.  from  the  share  of 
Gilla  Alma  to  this  residuary  estate.  This  will  and  these  codicils  were  made 
without  tbe  knowledge  of  his  children.  Tbe  son,  James  G.  Stewart,  offered 
tbe  will  of  1881,  and  tbe  codioU  thereto,  for  j^bate;  and  the  same  day  ttie 
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will  of  1B87.  and  the  codicils  thereto,  were  presented  for  probate  James 
B.  Allaben,  one  of  tlie  executors  named  In  the  will.  Eleanor  E.  Stewart,  the 
widow,  and  one  of  the  executors  named  In  the  will  of  1887,  objects  to  the 
probate  of  the  will  of  1881,  and  the  codicil  thereto,  on  the  gronnd  that  tbej 
were  snperaeded  and  revoked  by  the  will  of  1887,  and  the  codicils  th««to. 
James  C.  Stewart  and  liis  sisters  object  to  the  probate  of  the  will  of  1887, 
and  codicils  thereto,  on  the  ground  of  lack  of  testamentary  capacity,  and 
that  they  were  procured  by  the  fraud,  oircumTmtion,  and  uodue  iufluenoe  of 
the  widow  and  James  B.  Allaben. 

The  contest  in  this  mutter  was  begun  before  my  predecessor,  and  several 
hundred  pages  of  testimony  were  t^en  before  him,  including  the  testimony 
of  the  subscribing  witnesses;  and  I  labor  under  the  disadvantage  of  not  hav- 
ing seen  many  of  the  witnesses,  and  of  having  lost  the  personal  impression 
which  Is  so  valuable,  oftentimes,  to  a  judicial  officer,  in  considering  tesU- 
mony.  The  trial  was  long  drawn  out,  and  the  pages  of  testimony  num. 
beied  thousands  before  its  completion.  Much  of  it  was  cumulative,  and, 
when  briefly  epitomized,  shows  a  family  disruption,  caused  by  the  secret  mar- 
riage with  his  housekeeper  of  a  woak,  parsimonious  old  man,  somewhat  ad- 
dicted to  the  use  of  liquor,  of  decaying  mental  powers,  who  after  his  mar- 
riage clianges  his  testamentary  disposition  towards  his  children  to  their  preju- 
dice and  humiliation,  through  the  covert  machinations  of  his  wife  and  legal 
adviser,  who  were  unfriendly  to  bis  children.  At  the  conclusion  of  tbetr^, 
it  seemed  to  me  that  the  evidence  tended  to  prove  that  the  testator  probablf 
had  sufficient  testamentary  capacity  to  execute  the  last  will  and  codicil,  and 
that  this  objection  could  not  prevail.  My  subsequent  examination  of  the  tes- 
timony CDnQrms  this  v^ew.  I  had  the  impression,  however,  that  testator's 
mind  was  undoubtedly  impaired  to  some  extent,  and  was  rendered  feeble  by 
paralysis  and  disease,  and  that,  in  executing  the  last  will  and  codicils,  un- 
due influence  had  been  brought  to  bear  upon  him  by  his  wife  and  James  B. 
Allaben.  so  as  to  prevent  the  exercise  of  bis  independent  volition .  This  Impres- 
sion has  deepened  into  al)solute  con\iction  that  such  was  the  case  apon  re- 
viewing the  evidence.  It  is  a  well-settled  proposition  that  the  acts  and  coo- 
tracts  of  persons  who  are  of  weak  undei-standing,  and  who  are.  therefore,  lia- 
ble to  Imposition,  will  be  held  void  if  the  nature  of  the  act  or  contract  justify 
the  conclusion  that  the  party  has  not  exercised  his  deliberate  judgment,  but 
that  he  has  been  imposed  upon  by  cunning  or  artifice,  or  undue  Infloence- 
1  Story,  £q.  Jur.  §  238. 

The  testimony  in  relation  to  testator's  mental  and  physical  condition  aftw 
his  sickness  in  1884  is  conflicting;  but,  from  the  evidence,  I  am  convinced 
that  he  declined  in  both  respects  from  that  time  until  his  death.  His  condi- 
tion was  such  as  to  require  great  care  and  attention  from  some  one,  which 
was  given  him  by  his  housekeeper.  She  so  worked  upon  the  fears  of  the  old 
man,  however,  by  threatening  to  leave  him,  that,  to  make  sure  of  the  coa- 
tinuation  of  her  services,  be  married  her.  She  was  the  fourth  wife  of  a  fee- 
ble old  man  of  84  years  of  age,  and  I  am  bound  to  believe  it  was  a  marriage 
prompted  by  convenience  rather  than  affection.  After  this  time,  his  childreo 
and  grandchildren  did  not  often  visit  him.  His  son,  James  C,  continued  to 
attend  to  some  business  for  him ;  but,  under  the  surveillance  and  criticLim  of 
Mrs.  Stewart  and  Allaben,  his  son  found  his  labors  very  disagreeable.  Mis. 
Stewart  and  Allaben  dominated  all  testator's  business  affairs,  and  were  jealous 
of  any  interference.  Testator  had  intrusted  his  business  affairs  to  bis  son, 
and  had  the  utmost  confidence  in  him,  until  a  short  time  before  this  secret 
marriage,  and  the  frequent  visits  of  Allaben  began.  Proponents  attempted 
to  show  that  the  visits  of  Allaben  were  simply  those  of  an  old  friend,  inter* 
ested  in  his  welfare;  but  I  am  satlsAed  from  the  evidence  that  a  differsnt  ob* 

J'ect  prompted  these  frequent  visits.  The  relations  between  testator's  son. 
fames  C,  and  his  housekeeper  and  Allaben,  were  not  friendly  for  some  time 
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before  tlie  marriage  took  place;  and  the  son  was  never  permitted  to  see  his 
father  alone  after  1884.  Allaben  made  the  old  man  believe  thnt  his  son  was 
■ot  conducting  his  affairs  honestly,  and  the  breach,  once  opened,  was  assldn- 
ously  widened  both  by  Mrs.  Stewart  and  Allaben;  and  the  will  of  1887,  and 
the  codicils,  are  simply  the  liistory  of  their  success  in  tbls  resppct. 

The  attempt  on  the  part  of  the  proponents  to  blacken  the  character,  and 
]«ove  the  incompetency,  of  James  C.  Stewart,  has,  in  my  opinion,  signallj 
Allied.  I  am  convinced  tliat  at  all  times  he  was  an  able,  upi^ht,  and  com- 
petent man  of  business,  of  excellent  standing  in  the  oommnn^.  as  will  be 
seen  by  reference  to  the  testimony  of  the  weU-known,  repatable  business 
asen  introduced  in  rebuttal  by  the  contestants. 

The  evidence  discloses.  In  brief,  that  Ibe  testator  seoDtlj  married  his  houae- 
keeper  on  December  9,  1886.  His  family  became  isolated  from  biro.  A  few 
weeks  afterwards,  on  March  12,  1S87,  he  malies  a  new  will,  in  which  be  sin- 
g]n  out  a  disobedient  granddaughter  for  a  legacy,  then  divides  his  property 
eqoaUy  among  his  wife  and  children,  inflating  a  trust,  however,  as  to  the 
■bares  of  bis  son  and  one  daughter,  and  appointing  James  B.  Allaben  man- 
aging executor,  and  his  wife,  son,  and  grandson  exeeutors, — a  totally  incom- 
patible combination.  This  will  materially  diminishes  the  interest  of  the  sou ; 
and  it  also  forces  upon  him  as  corsxecutor  a  man  with  whom  he  coald  not 
•erve  with  any  self-respect.  After  the  marriage  became  known  to  testator's 
family,  they  evinced  the  desire  of  making  the  best  of  It;  but  their  treatment 
by  Mrs.  Stewart  and  Allaben  soon  put  an  end  to  any  friendly  overtures.  By 
a  codicil  made  March  10, 1888.  testator  removed  his  son.  James  C,  as  «cecu- 
tor;  and  four  months  later  lie  made  another  oo^ll,  sClU  fuither  depleting 
his  son's  share  in  his  estate,  which  was  his  last  testamentary  disposition,  as 
be  died  In  the  8eptemt>er  following.  I  am  thoroughly  convinced  that  the  in- 
fluence which  prompted  these  testamentary  (dianges  was  not  that  of  grati- 
tude, love,  or  esteem  for  his  wife  or  Allaben,  but  whs  undue,  and  was  exer- 
cSsmI  by  them  over  this  feeble  old  man  in  bis  dotage,  making  him  their  in- 
strument in  carrying  out  their  UI  will  and  hatred  towards  hfs  family,  and 
particularly  against  his  son,  James  C,  for  their  own  benefit  and  emolument. 
Sstate  qfPeck,  10  N.  Y.  St.  Bep.  698.  Within  three  months  after  his  mar- 
riage he  made  a  new  will,  and  cut  off  his  son  with  a  life-estate  in  one-quar- 
ter of  hia  estate,  and,  in  effect,  gave  Allaben  the  control  of  the  estate.  A 
few  months  later,  he  removed  his  son  as  executor,  and,  in  reality,  gave  Alla- 
ben control;  and,  a  few  weeks  later,  he  increased  the  wife's  sliars  at  the  ex- 
pense of  the  son's.  I  bavegravedoubts  as  to  the  testator's  capacity  to  olearly 
and  entirety  comprehend  all  the  dispositions  of  this  will  and  codicils,  embo^^- 
inff,  as  it  does,  the  statute  of  limitations,  and  other  complex  provisions. 

The  amount  of  undue  InQuence  which  will  be  sufficient  to  invalidate  a 
will  most,  of  course,  vary  with  the  strength  or  weakness  of  the  mind  of  the 
testator;  and  the  Influence  whiob  would  subdue  and  control  a  mind  naturally 
weak,  or  one  which  had  become  Impaired  by  age,  sickness,  disease,  intem- 
perance, or  any  other  cause,  might  have  no  effect  to  overcome  or  mislead  a 
mind  naturally  strong.  1  Jarm.  Wills,  (Rand.  &  T.  Ed.)  182.  All  these 
conditions  pertained  to  this  old  man,  which  rendered  the  task  of  induencing 
bim  an  easy  one.  "If  it  [tlie  court]  sees  thatany  artaor  stratagems,  or  any 
undue  menus,  have  been  used;  if  it  sees  the  least  speck  of  Imposition  at  the 
bottom;  •  •  •  if  there  be  the  least  fcfntffJa  of  fraud, — the  court  will, 
and  it  ought  to,  interpose."  Hugwnin  \.  Bawley,  14  Yea.  287.  "It  Is  im- 
possible to  define  or  describe  with  precision  and  exactness  what  <  undue  Influ- 
ence 'is.  *  *  *  Like  the  question  of  insanity,  It  Is  to  some  degree  open 
and  vague,  and  mutt  be  decided  by  Lbe  application  of  sound  principles  and 
good  sense  to  the  facts  of  each  given  case."  Lynch  v.  Clements,  24  K.  J. 
Eq.  434.  Undue  influence  is  not  often  the  subject  of  direct  proof.  It  can 
besbuwn  bjr  ail  the  facts  and  circumstances  surrounding  the  testator,  the 
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nature  of  the  will,  his  family  relations,  the  condition  of  his  health  and  mind, 
bis  dependence  upon  and  subjection  to  the  control  of  tbe  person  supposed  to 
have  wielded  the  induence,  the  opportunity  and  disposition  of  the  person  to 
wield  it,  and  the  acts  and  declarations  of  sucli  person.  Forman  t.  Smith,  7 
hum.  448;  Tyler  v.  Gardiner,  35  N.  Y.  559;  Reynold*  v.  Root,  62  Barb. 
250;  Martin  v.  Marein.Z  Abb.  Dec.  192;  Lee  v,  DUl,  H  Abb.  Pr.214;  Jtoll- 
toagen  y.  KoUtoagen,  63  N.  Y.  504;  McLaughlin  v.  McDevitt,  Id.  213;  Dem- 
meH  T.  Schnell.  4  Redf.  Sur.  409;  Sean  v.  Sfiafer,  6  N.  Y.  268;  Lake  r. 
Banney,  33  Barb.  49;  Clark  v.  Fiaher,  I  Paige,  171.  This  aged  and  Inllm 
old  man,  with  perceptions  blunted  and  memorj  impaired,  readily  fell  into  a 
state  of  dependence  upon  the  persons  who  surrounded  him,  and  insensibly 
their  will  was  substituted  for  his.  I  am  of  the  opinion  that  the  evidence  in 
this  proceeding  clearly  shows  that  undue  inflaence  was  practiced  apon  tbe  tes- 
tator, and  that  the  will  of  1887,  and  subsequent  codit^*  shoald  not  stand. 
Let  decree  enter  Accordingly. 


Btdeb  e.  BusHwicK  R.  Co. 

CSuprenw  Court,  Oeneral  Term,  Second  Department.  Jnly  18, 1890.) 

Bmnmio  or  Statutb  or  Limitations. 

Tbe  statute  runs  against  an  aotion  for  the  spe^o  performance  of  a  oertlflcato 
entitling  the  bolder  to  sbarea  of  tbe  capital  stock  of  a  oompany  on  BarrendM-of  the 
certlfloMS  at  the  company's  offloa,  from  tba  time  the  oompaoy  deUvers  the  oerti£- 
oateu 

Appeal  from  special  term.  Kings  oonnfy. 

Action  by  Smith  Ryder  against  the  BusHwlck  Railroad  Company  for  tbe 
spedflc  performance  at  certificates  dated  March,  1868.  entitling  tbe  bolder  to 
W  shares  of  the  capital  stodc  of  defendant  company  on  surrender  of  the  eer- 
Uflcates  at  tbe  company's  <^ctt.  Judgment  for  defendant,  and  yin^wtt*  ap- 
peals. 

Argued  before  Barnard.  F.  J.,  and  Dtkman  and  Fbait,  JJ. 
Charles  B.  Simpkins,  for  appelianL   SdiUn  W,  Ivfm,  {Thonuu  S.  Moore, 
of  coonsel,)  for  respondent. 

Fbatt,  J.  The  action  Is  eqaitable.  Ho  demand  was  neeessaiy  beCm 
tnlnging  suit.  Tbe  present  acuon  could  have  been  brought  at  race,  on  the 
delivery  of  the  certiBcatea.  This  action  was  barred  by  the  statute  in  10  yean 
from  the  dtf Ireiy  of  the  oertlfloatas.  The  statute  erf  Undtatlons  Is  ttwreliace 
a  good  defense.  Irrespective  of  that  statute,  we  are  of  opinion  that  the  origin 
ot  tbe  certificates,  and  the  oonsldwation  i«id  therefor,  are  not  shown  with 
suflBdent  clearness  to  Jnstll^y  tbe  oonrt  in  adjudging  a  specific  performance. 
That  rdief  Is,  to  a  certain  extent,  in  tbe  disoc^on  of  the  court;  ai^  where 
serious  doobt  sarrounds  a  transaction,  courts  of  equity  often  decline  to  aid  a 
plalntlfl,  leaving  bim  to  his  remedy  at  law.  A  remedy  at  law  existed  in  tbe 
present  case,  as  an  action  for  damages  mi^t  liave  been  sustained  tox  m  n- 
fnsal  to  Issue  stock.  We  think  the  meagerness  (rf  the  proof  of  tbe  ralgia  and 
oonsidera^n  of  tbe  certificates  would  justify  the  rsf  usai  to  deoiee  spe^c  per- 
ftormanoe.  Judgment  affirmsd,  with  costs.  All  eoncar. 


Cooper  o.  United  States  Mtrr.  Aoo.  Asb'n. 

(Supreme  Court,  Oeneral  Term,  Second  Department.  Jaly  18, 18B0.) 

fasnaAMOB— Aonov  ov  Foliot— LmrrATioir. 

A  oertifloate  of  membership  issued  by  defendant  assoolstitm  to  plalDtilPs  haBbaad 
provided  that  a  certain  amonbt  should  be  paid  plBlntifl,  sbonld  luor  hnsbaad  die 
from  an  Injury,  and  within  90  days  from  su(^  uajury.  Tbe  policy  also  pnnvided 
tiiat  proof  of  death  must  be  fumisbed  tbe  assocAatum  witbin  su  montbs  iram  the 
aooldenii,  and  that  fllains  should  be  pi^abla  within  90  days  after  sattafaetoiy  i^oot. 
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Held,  that  the  further  provision  that  action  shoald  be  begun  within  "one  year 
from  the  time  of  the  alle^d  accidental  Injury**  meant  not  a  year  from  the  acci- 
dene  but  from  tbe  time  when  the  right  of  action  was  oomplate. 

Appeal  from  circuit  court,  Omige  county. 

Action  by  Frances  £.  Cooper  affainst  the  Unlt^  States  Mutual  Accident 
Association  of  the  city  of  New  York  on  a  oertlflcate  of  membersbip  fssned  by 
defendant  to  Theodore  H.  Cooper,  plaintiff's  husband,  which  promised  to  pay 
to  plaintiff  tStOOO,  should  said  Theodore  H.  Cooper  die  from  an  injury,  and 
within  90  days  from  such  Injury.  Tbe  policy  provided  that  poeitlve  proof  of 
death  from  causes  covered  by  the  certificate  must  be  furnished  the  associntlon 
within  six  months  from  tbe  happening  of  the  accident,  and  that  claims  under 
tbe  certificate  should  be  payable  within  90  days  after  satisfactory  proof.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 

Argaed  before  Dtkhan  and  Pkatt.  JJ. 

Wm,  B.  Sfflf CA,  for  appellant.   LetoU  B.  Carrt  for  respondent. 

Fbatt,  J.  The  only  point  nrged  t^^alDBt  the  recovery  is  that  the  action 
was  not  begun  within  one  rear  from  the  time  the  injury  was  inflicted  that 
caused  the  death.  The  pui'oy  requires  the  action  to  be  begun  within  "one 
year  from  the  time  of  the  allied  accidental  Injury."  Defendant  Glalnu  that 
tbe  time  tjegan  to  ran  on  December  lOtb.  when  the  accident  faaM>ened.  Hain- 
tiff  argues  that  the  time  had  not  begun  to  rnn  on  January  2d,  When  death 
ensued*  nor  until  the  proofs  were  completed*  and  right  of  action  complete. 
The  action  was  Ijegnn  December  29th. — leee  than  a  year  after  the  death,  bat 
more  than  a  year  a^er  the  accident.  In  answer  to  the  contention  of  defend- 
ant tbe  plaintiff  points  out  that,  if  It  be  acceded  to,  cases  might  well  arise 
where*  tbe  death  not  occurring  for  nearly  90  days  after  tbe  accident,  and  90 
days  additional  being  allowed  defendants  after  the  proofs  were  made  satisfac- 
tory to  than  before  an  action  could  be  maintained,  it  would  be  easy  for  de- 
fendants, by  raising  objec^ons  to  the  proofs,  to  entirely  deprive  plalntifb 
from  having  any  time  within  which  an  action  could  be  brought. 

The  clause  upon  which  the  defense  depends  ia  confused,  and  its  meaning  is 
perhaps  uncertain.  But  tbe  court  will  seek  to  find  a  meaning  that  will  be 
r»8onabIe,  and  adequately  protect  the  rights  of  both  parties.  However  it 
m»y  have  been  with  defendant,  it  is  quite  evident  the  insured  could  not  have 
understood  his  rights  to  depend  absolutely  upon  the  good  will  (rf  the  defend- 
ant. He  must  have  so  interpreted  the  contract  as  to  allow  a  reasonable  time 
in  which  suit  oould  be  brought  after  the  right  of  action  was  complete.  In 
similar  cases  the  courts  have  made  rulings  which  authorize  us  to  hold  the 
time  of  the  alleged  injury  to  mean  when  the  proofs  are  accepted,  and  the  cliUm 
is  in  a  condition  to  be  sued.  Am^  v.  Inauranet  Co.,  14  N.  Y.  253;  Mayor  y, 
/nturanoe  Co.,  39  N.  T.  45;  Hay  v.  Irisuranco  Co.,  77  N.  Y.  235;  Stem  r. 
Insuranoe  Co.,  89  X.  Y.  315,  323.  This  is  in  accordance  with  the  familiar 
rule  that,  where  language  Is  amlnguous.  it  will  be  construed  so  as  to  avoid  a 
forfeiture.'  Post  v.  Weil,  115  Y.  371,  375,  22  K.  £.  Rep.  145;  Jacobs  v. 
Spaiding,  71  Wis.  190,  36  K.  W.  Bep.  608.  So,  where  a  party  to  a  contract 
seeks  to  destroy  its  obligation  by  reason  of  the  breach  of  a  condition,  the  terms 
of  the  contract  must  be  clear  and  explicit  in  his  favor.  Clinton  v.  Iruurance 
Co.,  45  N.  Y.  464;  Morse  v.  Insurance  Co.,  30  Wis.  540.  We  think  the  au- 
tliorltles  require  us  to  hold  that  the  plaintiff  had  12  months  to  bring  tbe  stilt 
after  the  right  of  action  was  complete,  it  follows  that  the  judgment  must 
be  affirmed,  with  costs. 


Tkbo  ».  City  or  Brooeltn. 

(Supreme  Oemt,  Oenerat  Term,  Second  DepartmenL  July  18,  1800l) 

Umnotru.  OoBPOunoir— Crt  Lmm. 

Land  under  Ghnraoiia  bay,  within  the  oonn^  of  KlngL-  and  abutting  on  tbe  dtjr 
et  Bnoklrat  the  Boooesaw  to  the  town  ot  Brooklyn,  is  within  the  (Aiy  of  Bnxddyn. 
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Appeal  from  special  term.  Kings  county. 

Action  bj  Williatn  M.  Tebo  to  restrain  the  city  of  Brooklyn  from  selling 
plaintiff's  land  in  Gowanus  bay  for  taxes,  and  to  compel  the  cancellation  at 
tbe  tax.  Plaintiff  contended  that  the  land,  on  which  was  a  pier,  was  not 
within  the  city  of  BrooUyh,  because  below  low-water  mark.  Frcon  a  jodg- 
ment  for  plaintiff,  defendant  appeals. 

AHSuad  before  Bahnard.  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

Almet  P.  Jmkt,  {Riahard  B.  Greenwood,  Jr.,  of  oounul.)  Cor  appoOuL 
Joeiah  7.  Maraan,  for  respondent. 

Fkatt,  J.  Bespondent  concedes  that  the  lands  under  water  in  Qowanui 
bay  form  a  part  of  the  county  of  Kings,  but  claims  that  those  lands  fall 
wlthinnotown.  Toquotefrom  reapondent'sprintedargument:  "Thecoan^ 
of  Kings  includes  such  land  under  water,  the  line  running  from  Bad  Hook 
point  to  the  west,  along  the  southern  boundary  of  New  York  ooun^.  to  tbt 
center  of  the  main  channel  to  the  ocean,  but  the  lands  under  water  fall  witJiia 
no  town."  The  i^ea  that  land  may  be  within  a  county,  and  yet  fall  wlthia 
no  town,  is  so  peculiar  that  clear  evidence  would  be  required  to  satisfy  tn 
that  such  has  been  tlie  legisUitlve  intent.  We  do  not  Qnd  such  eridence. 
On  the  contniry ,  section  1  of  the  charter  of  1854  seems  to  assume  that  the  city 
of  Brooklyn  is  bounded  by  the  bay  of  New  Tork,  dearly  Implying  th^ 
Qowanus  bay  ia  included  within  tbe  limits  of  Brooklyn.  The  descriptioi  of 
the  Twelfth,  Twenty-Second,  and  Eighth  wards  of  Brooklyn,  as  found  in  0» 
chHiterof  1868,  seems  to  assume  that  Gowanus  bay  is  a  part  of  Brooklyn. 
Bespondent  argues  that  a  municipal  corporation  la  not,  like  a  town,  a  terri- 
torial subdivision  of  a  state,  for  which  reason  its  jurisdiction  cannot  exist 
unless  clearly  given.  But  Brooklyn  was  originally  a  town,  and  of  that  ton 
the  city  Is  the  successor.  It  follows  that  the  tax  was  properly  levied.  Tbe 
judgment  appealed  from  mast  be  reversed,  and,  as  no  benefit  can  naoK 
from  a  new  trial,  final  judgment  should  be  directed  for  the  dateodant.  witk 
costs  of  the  special  term  appeal. 


Fbbris  e.  Arustronq  Manijf'q  Co. 
(Hupreme  Court,  Oeaeral  Term,  Second  Department.  Jnly  18,  ISKL) 

OoinmK-Ci.4iM— Ahisiko  tbom  Indbfbndbht  TBAmAOnoiTB. 

In  an  action  for  a  wrongful  arrest,  defendant  cannot  set  ap  aa  a  oonntor-oUim 
the  judgment  recovered  by  it  In  the  action  wbereln  plaintiff  was  arrested,  as  lbs 
joAimem  does  not  arise  oat  of  the  wrongful  arrest,  the  tranaaotion  set  fortk  is 
plautUt's  oconplaint,  nor  Is  snota  judgment  connected  with  Uie  subjeot  of  plaintifs 
action,  within  the  meaning  of  Code  Civil  Froa  N.  Y.  $  601,  which  permita  a  coon- 
ter-olaim  to  be  pleaded  when  it  Is  based  on  a  oause  of  action  arising  out  of  th* 
transaction  aet  forth  in  plaintilPBOompteInt,orwlieniti8oonneotad  wwttwsBk- 
jeot  of  the  action. 

Appeal  from  special  term.  Kings  county. 

Action  by  Francis  J.  G.  Ferris  agiiinst  tbe  Armstrotig  Mano&etnilng  Oooh 
pany  for  a  wrongful  arrest  and  Imprisonment.  Defendant  in  its  anairersst 
up  a  judgment  as  a  counter-claim,  which  Jndgmenl  '*W8S  reoovered  in  tin 
same  action  in  which  the  plaintiff  was  arrested."  Plaintiff  demurred  to  the 
counter-claim,  and  from  a  judgment  sustaining  the  demurrer  defendant  ap- 
peals. For  opinion  ■in.the  action  wherein  pl^ntlff  was  arrested,  see  4  K.  T. 
Supp.  610. 

Code  OiTil  Froo.  N.  T.  g  501,  provides:  "The  eonnter«lalm  •  *  « 
must  tend  in  some  way  to  diminish  or  defeat  the  plaintiff's  reooTay*  and 
must  be  one  of  tlie  following  causes  of  action  against  the  plaintiff:  *  *  • 
(1}  A  cause  of  action  arising  out  of  the  oontract  or  tranaaotion  eet  fwth  in 
the  complaint  as  the  foundation  ot  tbe  plidntlff'a  olaiai  or  oonnectad  with 
the  sabject  of  the  acUon.  ** 
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Argaed  before  Dtkhan  aad  PRAiTt  JJ. 

Franklin  Bien,  for  uppellant.   2tem$m  4  ParwotU,  (ZtonM  0.  R«mMn» 

of  counsel,)  for  respondent. 

FRAiTt  J.  The  case  of  People  Z>mnf4on.  84  N.  T.  272,  Ifl  conplnBive  la 
support  of  the  deciston  below.  The  plaintlfTs  cause  of  action  Is  based  upon 
the  WRHigf  nl  airest.  The  oause  of  aetion  stated  la  the  ooanter^attn  Is  based 
on  coatraot,  and  cannot  be  availed  of  In  thla  suit.  Judgment  afflrmed,  with 
costs. 


FmatB  u  Nbw  HA.m  Waa  Ca 
(Supreme  Court,  0en«ml  Term,  Seoond  Departmmt.  laij  18, 1800.) 
Appeal  from  special  term,  KlngB  countf. 

AcUon  by  FranoU  J.  0.  Ferris  atraEnst  tba  New  HaTSn  Web  Oompany  tor  wnnvful 
arrest  and  UnprisoameDt.  Defenasol  aet  np  a  judnaent  aa  a  oonntsr^daini,  wtuob 
judgment  waa  reoorered  In  the  same  aoUoa  wherein  defendant  waa  arreatad.  From  a 
judgment  soataining  plaiDtilTa  demurrer  to  the  oounter^alm,  defendant  appeala.  For 
opinion  In  an  action  wherelta  plaintiff  waa  arrested,  aee  4  N.  Y.  Supp.  OU. 

Argued  before  Dtemak  and  Pratt,  JJ. 

JTranlcIln  Bten,  tor  appeUaat.  Jt«m««n  A  Poraons^  (Daniel  &  itemteiii  of  ooonseli) 
for  reapondeaL 

PxAft;  J.  This  ^ipeal  presents  the  same  qaeattons  aa  Hie  ease  of  this  plnlatlf 
anlnst  (he  Arnutnmg  Blanufaotarins  Company,  (ante,  750,)  and  la  ooatroUad  hf 
Aoi»I«T.  DeniUloiiiSrN.  Y.  IffiL  Judgment  atOrmed,  with  ooata. 


Bouosr  «.  Haiobt  «(  ai. 

(Supreme  Ccwrt,  Oeneral  Term,  First  JDepoitment  JvB»  i,  18B0L) 

1.  Odntraots— •Plbadino — Writtbh  oa  Vbrbal. 

In  an  action  on  a  sealed  Instrument,  tbe  answer  alleged  that  It  waa  agreed  be- 
tween plaintiff  and  defendant  that  plaintiff  should  advanoe  certain  money  to  be 
used  by  defendant  in  purchasing  oil,  toe  profits  of  whioh  were  to  be  shared  by  plain- 
tiff; that,  relying  on  this  affreemoDt,  defendaot  purchased  oil,  but  plaintiff  refused 
to  MTanoe  money  with  which  to  pay  therefor;  and  that  defendant,  not  beleg  able 
to  complete  his  purobasea,  waa  thereby  damaf^  BeUtf  that  It  was  not  neoessary 
for  the  answer  to  allege  whether  the  agreement  relied  on  was  written  or  verbaL 

flL  P1.KADIMO— MonOK  TO  MaKB  DsriNITB  AND  Cbrtain. 

Buch  aTormenta  sufSoleotly  state  the  nature  of  the  defense,  though  the  Items 
oonstitutlng  It  are  not  showo,  and  a  motion  to  make  more  definite  and  certain,  by 
stating  the  dates  of  purchase,  the  names  of  the  sellers,  and  the  ouantitiea  at  oa 
pnroused,  and  by  showing  wher^n  defendant  was  d«nagwd,  will  be  oenled,  as  j^abi- 
tiff  has  a  complete  remedy  by  motion  for  a  bill  of  particulars. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Edward  Itouget  against  Tbeodore  Haight  and  Ellen  J.  Hnlght 
on  an  iostramenl  under  seal,  as  follows:  **Thi3  agreement,  made  and  entered 
Into  by  and  between  Theodore  Haight  and  BUen  J.  H.  Haight,  his  wife,  of 
Irvlngton,  Westchester  county*  ^ew  York,  parties  of  tbe  first  part,  and  Ed- 
ward Bonget,  of  Bidgefleld  Park,  New  Jeney ,  party  of  the  second  part,  witness- 
etb:  The  said  party  of  the  second  part  hereby  agrees  to  advance  to  said  Theo- 
dore Haight  from  time  to  time  sums  of  money,  in  all  not  to  exceed  tbe  sum  of 
ten  thousand  dollars;  tbatsaidsam  oftentbousand  dollars,  orsnch  part  thereof 
as  shall  be  advanced  by  aaii  paitjct  tbesecond  part  to  the  said  Theodore  Haigbt, 
aliall  become  and  belong  to  said  Theodore  Haight  upon  the  deceaseof  tbe  party  of 
tbe  second  part  and  bis  wife,  Josephine  P.  Bouget.  It  is  hereby  covenanted  and 
affreed  on  the  part  of  the  parties  of  the  first  part,  in  consideration  of  such  ad- 
vanoes  and  tbe  agreement  herein  contHlned,  tbey  will  pay  to  the  nsSA  party  of  the 
seoond  part  the  sum  al  fifteen  per  oent.  per  annum  upon  thesum  so  advanced,  in 
equal  monthly  payments  to  the  party  <a  the  seoond  partdnring  his  natural  lUe; 
and.  in  case  the  said  Josephine  P.  Bouget  survives  the  said  party  of  tbe  see- 
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oni  part,  then  nUd  fifteen  per  cent,  per  annum  upon  the  snni  so  adTanced 
shall  be  paid  to  said  Josephine  P.  Rougifc  during  her  natural  life.  It  is  far- 
ther covenanted  and  agreed  on  the  part  of  the  parties  of  the  first  part,  in  con- 
sideration of  thecovenants  and  agreements  herein  contained,  that,  should  ths 
said  party  of  the  second  part  survive  tike  s^d  Theodore  Halght,  then,  and  In 
that  case,  the  said  sums  of  money  so  advanced  as  aforesaid  shall  be  repiUd  to 
said  party  of  the  second  part.  It  is  further  covenanted  and  agreed  by  and  be- 
tween the  parties  hereto  that  in  case  the  parties  of  the  first  part  sh^  fail  to 
pay  said  fifteen  per  cent,  as  the  same  shall  become  dae  and  payable.and  should 
the  same  remain  unpaid  for  thirty  days,  then,  and  in  that  case,  this  agreement 
shall  become  nail  and  void  at  the  eleetion  of  the  party  of  the  second  part,  a^ 
the  party  of  the  second  part  shall  be  entitled  to  demand  and  collect  from  the 
parties  of  the  first  part  the  whole  <tf  the  money  advanced  as  aforesaid.  It  is 
hereby  farther  covenanted  and  agreed  that  the  covenants  and  agraemeats 
herein  contained  shall  bind  the  bars  and  legal  representati  ves  of  the  parties 
hereto.  In  witness  whereof  the  parties  hereto  have  hereunto  aet  their  bunds 
and  seals,  this  9th  day  of  July,  A.  D.  1887.  Thbodobb  Hazoht.  [l.  s.] 
Ellsn  J.  Haight.  [l.  8.1  Ed.  Bouobt.  Tl.  b.]" 

The  ninth,  tenth,  and  eleventh  paragraphs  of  the  answer  were  as  follows: 
"iTjntft.  And  defendant  Theodore  Haight,  further  answering,  and  for  a  sep- 
arate aad  further  defense,  and  as  a  counter-claim  tu  tiie  cause  of  action  set 
out  in  the  complatut,  shows  that  at  the  time  of  the  execution  of  tlie  agree- 
ment set  out  in  the  complaint  this  defendant,  Theodore  Height,  was  en^^ged 
in  the  business  of  buying  and  selling  stocks,  bonds,  and  oil,  and  doing  a  gen- 
eral bn^erage,  banldiig,  and  commission  business,  and  that  plaintiff  well 
knewthatdo^endant  was  engaged. in  such  business.  Tenth.  That  at  or  about 
the  time  of  the  execution  of  said  agreement  set  out  in  the  complaint  it  was 
mutually  covenanted  and  agreed  by  and  between  the  plaintiff  herein  and  this 
defendant  that,  for  the  purpose  of  dealing  in  stocl^a,  bonds,  and  oil  for  the 
joint  lieneflt  of  the  plaintiff  and  defendant  Theodore  Haight,  said  plaintiff 
should  from  time  to  time,  as  tliis  defendant  should  request,  advance  to  tbia 
defendant,  for  the  purpose  of  buying  stocks  or  bonds  or  oil,  sums  of  money,  in 
all  not  to  exceed  the  sum  of  ten  thousand  dollars;  and  it  was  further  agreed 
that  on  alt  such  sums  so  advanced  tbia  defenJaiit  should  pay  said  plaintiff  in- 
terest at  the  rate  of  Qfteen  per  cent,  a  year,  and  that  such  Qfteen  per  cent,  so 
to  be  paid  was  to  be  received  by  said  plaintiff  as  and  for  his  share  in  full  uf 
any  profit  that  might  arise  on  such  purchases  so  to  be  made,  and  was  to  Im 
paid  to  him,  whether  any  such  protit  was  made  or  not;  and  it  was  furUira* 
agreed  that  all  such  purchases  should  be  made  In  the  name  of  said  defendant 
Haight,  and  said  Haight  should  do  all  the  necessary  work  and  labor  in  and 
about  such  dealings  in  stocks,  bonds,  and  oil.  BUcenth,  That  thereafter, 
and  relying  upon  said  plaintiff's  promise  and  agreement  to  advance  such  sams 
of  money  as  in  the  tenth  paragraph  of  this  answer  set  out,  and  in  order 
on  his  part  to  carry  out  said  agreement,  this  defendant  made  certain  pur- 
chases of  oil,  and  agreed  and  bound  himself  to  pay  the  price  ttiereof  when 
the  Siime  were  delivered  on  a  day  fixed;  that,  having  so  agreed  to  pnrdiasft 
said  oil,  this  defendant  informed  plaintiff  that  he  had  so  agreed  to  parcbase 
the  same,  and  requested  plaintiff  to  advance,  in  accordance  with  hia  said  agree- 
ment so  to  do,  a  sum  of  money  not  exceeding  ten  thousand  dollars  with  which 
to  pay  for  said  oil;  that  said  plaintiff  thereupon  neglected  and  refused  ao  to 
do,  and  did  not  advance  said  moneys  to  this  defendant;  tliat  on  account  of 
said  plaintiff  refusing  to  advance  any  sum  of  money  as  requested,  as  he  b»i 
agreed  to  do  as  set  out  in  the  tenth  paragraph  of  ttiis  answer,  defendant  was 
unable  to  obtain  the  amount  required  to  complete  the  purchase  of  said  oil,  and 
to  pay  for  the  same,  and  therefore  was  unable  to  get  possession  of  the  aame^ 
and  was  thus  forceil  to  abandon  hia  couiiact  to  purchiue  said  oil,  to  bis  dan- 
age  in  the  sum  of  88,000." 
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Defendants  were  required  to  amend  tbdr  answer  by  showing  whether  this 
agreement  was  a  written  or  verbal  one.  and  to  make  the  eleventh  paragraph 
of  the  answer  more  definite  end  certain  by  stating  the  dates  of  parchase.  the 
names  of  the  sellers,  and  the  quantities  of  oil  purchased*  and  by  showing 
wherein  d^endant  suffered  damage,  i,  «^  the  items  of  damage,  and  tb^  ap- 
peal. 

Argued  before  Yah  BBtTNT*  P.  J.*  and  Bbady  and  Daioels,  JJ. 
WjfaU  4  Trimble,  for  appellanta.  Bamuel  Cohen,  for  respondent. 

Bbadt,  J.  The  defendant  was  not  obliged  to  state  whether  the  agreement 
npon  which  his  counter-claim  resta  was  lu  writing  or  not.  In  the  langua^ 
of  the  court  of  appeals,  It  was  sufficient  for  him  to  allege  the  contract  tmd 
breach,  wtthont  any  specification  of  the  evidence  thereof.  TutUe  v.  Hanne- 
gan,  54  K.  Y.  686.  The  plaintift  in  the  case  sought  to  recover  dami^es  for 
a  breach  of  a  contract,  and  on  the  trial  offered  in  evidence  a  written  instru* 
meot  In  the  form  of  a  bond  containing  the  agreement.  It  was  objected  that 
the  action  should  have  been  brought  thereon,  but  the  court  admitted  it.  It 
was  held  that  no  en-or  was  committed;  and  for  the  reason  stated. 

The  purchases  and  sales  alleged  to  have  been  made  under  the  agreement  are 
not  stated  In  detail,  but  neverllieless  the  cause  of  action  Is  stat^  with  suffi- 
cient deflnltenebs  to  make  apparent  what  the  defendant  claims.  It  is  stated 
gentirally»  it  is  true,  and  in  such  a  mode  as  to  show  that  there  are  Items  oonsti- 
tutiuff  it.  That,  however,  d0i^s  not  give  the  right  to  the  remedy  which  may 
sometimes  be  invoked  of  makingthe  averment  more  definite  and  certain.  It 
can  only  be  sought  when  the  allegations  are  so  indefinite  that  the  precise  nat- 
ure of  the  charge  or  defense  is  not  apparent.  Here  there  is  no  doubt  of  the 
nature  of  the  defense.  The  plaintifT  is  not.  however,  remediless,  inasmuch 
as  he  may  ask  fur  the  particulars,  and  obtain  them.  TilUm  v.  Beecher,  59  K. 
Y.  176.  In  this  case  the  border  line  between  these  remedies  seems  to  have 
been  reached,  and  illustrates  tiow  slight  a  difference  may  exist  between  the 
conditions  requiring  the  application  of  the  one  or  the  other.  It  appears  to  be 
settled  thnt,  if  the  charge  or  defense  be  definitely  stated*  although  the  state- 
ment involves  details,  it  Is  sufficient  to  put  the  party  to  an  application  for  a 
bill  of  particulars,  and  compels  him  to  resort  to  that  remedy,  ^though  the  re- 
sult of  either  application  would  be  the  same.  See  Jacktnan  v.  Lord,  9  K.  Y. 
Supp.  200:  Titton  v.  Seeeh»r,  mpra.  The  order  appealed  from  should  for 
these  reasons  l>e  reversed,  with  f  10  costs,  and  Uie  dlBburaementa  of  this  ap- 
peal.  All  concur. 


Stephens  «.  Haix  «t  aL 

(Suprmu  Court,  OtnmU  Term,  Firtt  Department  Jtrne  6, 18B0.) 

Piuoncn  nr  Oivii.  Giau— Nonoa  or  Monon. 

Code  ClvU  Proo.  N.  Y.  S  799,  providing  that  whei*  a  party  has  appeared  a  noHee 
or  other  paper  reauired  to  be  aurved  In  an  action  mast  be  served  on  bis  attorner, 
la  Imperative,  and  a  defendant  who  appears  in  the  action  la  entitled  to  notice  of  a 
pendiDff  motion  to  strike  hla  name  from  the  complaint,  though  the  motion  waa 
oottoea  f  or  hearing  before  he  nipeared. 

Appeal  from  special  term,  Kew  York  coanty. 

Action  by  Melvin  Stephens  against  Dorothy  Hnmphryea,  Robert  Lewis 
Bamphryes,  Uai^aret  £.  Humphxyee,  his  wife,  Mary  Elizabeth  Hall,  Thomas 
Qall.  her  husband,  and  Matthias  Trimmer.   Defendant  Thomas  Hall  moved 
to  vacate  an  order  striking  bis  name  from  the  complaint*  and  from  an  order 
lenylDg  snoh  motion  he  appeals. 
Arffoed  before  Yak  Bbuht,  P.  J.,  and  Bbadt  and  Dahieu,  JJ* 
J*.  B,  Serry.  for  ^^llant.  SmiUl  A  White,  tor  reqiondent. 
v.lON.T.B.no.9— 48 
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Bradt,  J.  This  Is  an  action  of  foreclosure  In  which  It  is  daimed  thattb* 
defendant  Thomaa  Hall  was  Inadvertently  made  a  paitj.  He  appeared,  bow- 
ever,  hot  not  until  after  a  motion  had  been  noticed  to  have  his  name  sUlckn 
from  the  ooraplaint  as  a  person  having  no  interest  In  the  eontroTemy,  and 
one  i^lnet  whom  no  claim  waa  mau.  At  the  time,  howevert  tbe  motion 
was  made,  the  oourt  was  advised  of  the  appeanncOb  not  by  Um  eounsel  for 
the  plaintiffs,  bat  by  the  advocate  of  one  of  the  other  defendants.  Ko  noUca 
waa  taken  of  this,  foraught  that  appears,  and  the  motion  was  granted.  Hiis 
was  followed,  as  might  well  be  expected,  by  a  motion  on  behalf  of  Hall  to 
vacate  the  order  granted  on  the  plalatiff'a  motion  as  wholly  unauthorized, 
which  was  denied.  Section  799  of  the  Code,  however,  providee  that,  wbeRt 
party  has  appeared,  a  notice  or  other  paper  required  to  be  served  in  an  aetioa 
must  be  served  upon  his  attorney;  but.  if  he  has  not  appeared,  service  of  a 
ootloe  or  other  paper  In  the  ordinary  proceedings  ia  the  action  need  not  be 
made  upon  him,  unless  he  is  actually  conQned  in  jail  for  want  of  bail.  TbB 
plaintiff  should  have  notified  the  defendant  Hall  and  ttie  court,  at  the  hair- 
ing of  the  pendency  of  the  motion,  to  strike  bis  name  from  the  ownplaint 
after  his  appearance  and  answer,  and  the  court  would  then  have  had  tbe 
whole  subject  within  its  grasp.  He  did  not  do  so,  but  went  on  as  if  tbm 
were  no  possible  objection  to  the  proceeding  affecting  Hall  without  notice 
to  bim.  This  be  could  not  do.  The  Code  is  imperative, — the  notice  miat 
be  served.  Tbe  object  of  the  provision  relating  to  this  subject  ia  tbe  cue 
is  expressly  designed  to  prevent  proceedings  without  notice  to  tbe  parfyto 
be  affected  by  ttwm.  The  initiation  of  the  motion  before  the  ^>peBraiMe  dU 
not  dispense  with  notice  to  the  defendant  Hall,  Inasmuch  as  his  appearance 
was  regular.  It  might  and  would  doubtless  have  affected  the  tenns  npoo 
which  the  dlsoontl nuance  would  have  been  allowed,  as  It  was  really  nnneoes- 
sary.  The  plaintiff  seems  to  have  been  remiss  «bo  In  not  serving,  onder 
section  423  of  the  Code,  a  notice  of  the  object  of  the  action,  and  that  do  per^ 
sonal  claim  was  m»de  against  tbe  defendant  Hall.  It  should  be  remarked 
that.  If  the  notice  to  Hall  bad  been  given  after  his  appearance  of  the  pmding 
motion,  there  would  in  all  probability  have  been  no  necessity  for  an  appea.. 
and  its  expense  avoided.  The  tending  to  create  reasons  for  appeals  which 
should  not  become  necessary  in  conducting  actions,  as  oontemplated  by  tbe 
Code,  is  increasing,  and  tbe  general  term  subjected  to  an  amount  of  labor 
quite  unnecessary.  There  are  many  meritorious  appeals,  of  course.  It  is  not 
against  them  that  aught  can  be  said  but  praise  for  the  profeBSlonal  deva- 
tion  that  prompts  them,  but  the  vexatious  appeals  resting  on  specuIatioB 
alone,  and  with  no  chance  of  success,  are  to  be  censured.  Here  it  is  po^ 
fectly  patent  that  the  defendant  Hall  was  entitled  to  notice,  under  the  cir- 
cumstances, and  it  is  so  substantially  conceded  by  the  respondent,  and  yet 
the  appeal  Is  resisted,  and  thus  justified,  although  Ihe  whole  trouble  and  de- 
lay could  by  a  proper  concession  have  been  avoided.  Tlie  order  appealed 
from  was  wronp,  and  must  be  reversed,  with  SIO  costs  and  diaburaemeutsof 
this  appeal.  Tlie  case  of  Bank  v.  Whitmore,  7  N.  Y,  St.  Rep.  456.  which 
tbe  respondent  thinks  sustains  the  order  appealed  from,  is  not  at  all  in  point. 
There  the  parly  was  allowed  to  appear,  and  was  heard  and  concluded  by  the 
rfsult;  here  be  w^is  not  heard.  Alt  that  was  done  was  a  suggestion  Ixy  om 
of  defendants'  counsel,  and  as  an  amiau  eutia,  that  the  defendant  Halt  bad 
appeared*  Ordered  as  suggested.  All  concur. 


COTANOB  «.  GbOVEB. 

iBupreme  Court,  Oe^imral  l^srm,  S^nuih  IMpartmmtt.  Joly,  UBtLy 

UonoiPAL  CoBPOBATioHfr-ArPOiifTMam  or  Ctrnoni— ComaatoH. 

Where  tbe  record  of  the  proceedliigB  of  the  village  trustees  shows  that*  stn«t 
oommissioner  was  appolotea  at  a  meeting  of  the  troAtees,  and  took  tha  oath  of  ol- 
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floe,  and  filed  a  bond,  as  required  by  Laws  VS.  T.  1870,  o.  291,  nadar  wbloh  the  tC- 
iBge  was  inoorporated,  it  oannot  be  objected  to  tbe  vaudity  ol  his  ^poiotmeoit  tbat 
no  conuuisslOD  was  issued,  as  the  aot  does  aot  provide  for  a  formal  oommisslon. 

Appeal  from  Tompklna  county  court. 

Action  instituted  before  a  Justice  of  t^e  peace  by  Isaac  H.  Cotanefa  against 
WUItstn  H.  Grorer.  The  complaint  alleged  that  tbe  plaintiff  is  tbe  owner  of 
certain  premiaes  tlierein  described,  situate  In  the  village  of  Freevllle,  in  Uie 
town  of  Dryden,  on  the  north  side  of  tbe  highway  running  east  and  west  in 
said  village;  and  that  the  "premlsea  are  adjncent  to  and  facing  the  said  road, 
but  on  a  slight  elevation,  which  was  sustained  by  a  naturnl  grade  or  slope  to 
the  said  street;  that  the  defendant,  on  or  about  the  1st  of  September,  1838, 
and  at  divers  times  prior  and  subsequent  thereto,  wrongfully  dug  up,  and 
cnused  to  be  dug  up  and  carried  away,  from  plaiDtiff's  premises,  within  the 
limits  of  said  street,  large  quantities  of  soil  and  dirt,  for  a  distance  of  eight 
or  ten  rods  or  tho-eabouts,  in  front  of  these  premises,  and  cut  down  a  deep 
excavation  the  wh(^e  length  of  the  premieee,  and  about  three  or  four  fpet 
deep,  leaving  a  gully  thereto  within  about  three  or  four  feet  of  the  plaintiff's 
f6noe;  that  the  satd  eoil  and  earth  was  carried  to  places  in  said  village  a 
long  distance  from  plaintiff's  premises,  and  used  for  private  individuals  as- 
well  as  for  the  highways;  that  it  was  not  necessary  to  take  away  plaintiff's 
soil  and  earth,  and  damage  his  property,  there  being  other  accessible  dirt  that 
was  nearer  by;  that  the  aforesaid  excavation  and  carrying  away  of  plaintiff's 
earth  and  soil  has  caused  targe  damage  to  his  premises,  rendered  thetu  locon- 
ventent  by  way  of  ingress  and  egress,  and  lessening  thevaluethereof.**  Th» 
answer  contained  a  denial,  and  alle^  that  the  defendant  at  all  tbe  times- 
mentioned  in  tbe  complaint  "  was  tbe  street  oommissioner  of  the  village  of 
Freeville,  a  domestic  municipal  corporation  duly  organized  and  created  under 
and  by  Tirtue  of  the  laws  of  the  state  of  New  York;  that  the  premises  and 
the  highway  mentioned  in  satd  complaint  are  both  within  the  corporate  Umits- 
of  the  said  village  of  Freerille;  that  whatever  tbe  defendant  did  In  working- 
on  s^d  highway,  and  in  moving  earth  and  gravel  thereon,  and  in  front  or 
near  the  premises  described,  at  the  time  and  times  mentioned  in  said  com- 
plaint, be  did  while  he  was  the  duly  appointed  and  qualified  street  commis- 
sioner of  said  village  of  Freeville.  and  in  bis  capacity  as  such  commissioner^ 
and  under  the  authority  and  direction  of  the  trustees  of  said  village  of  Free- 
ville,  and  not  otherwise."  There  was  a  verdict  for  plaintiff  in  the  Justice's 
coart.  Defendant  then  appealed  to  the  oounty  court,  where  tbe  cause  was 
tried  (fenooo.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and  •  mo- 
tion for  anew  trial  was  denied,  and  defendant  again  appeals. 

Argued  before  Habdin.  P.  J.,  and  Mabtin  and  Mbbwin,  JJ. 

Almv  A  Soutont  for  ai^ellant.  LesUr  D,  Mailer^/  and  jS.  J>.  SaUidayt  for 
respondent. 

Hardin,  P.  J.  Whether  the  defendant  was  a  street  commissioner  of  the 
vlllajfe  of  Freeville  at  the  time  of  making  the  excavations  referred  to  in  the 
pleadings  or  not  was  made  a  conspicuous  question  upon  tbe  trial  of  the  issue. 
The  defendant  insisted  he  was  de  jure  commissioner,  and  he  also  asked  tbe 
court  to  hoM  that  be  was  <fo/iMto  street  commissioner.  The  plaintiff  claimed 
the  converse.  The  court  declined  to  charge  that  "the  defendant.  In  doing 
the  work  comptnined  of,  was  tbe  da  f/icto  street  commissioner  of  tbe  village 
of  Freeville,  and  acted  under  the  lawful  directiou  of  the  board  of  trustees  of 
the  said  village."  Defendant  took  an  exception  to  tbe  refusal  to  charge. 
The  oourt  charged  "that  he  was  not  an  officer  under  tbe  law  as  it  stands. " 
Upon  the  trial  the  <derk  of  the  village  was  called  as  a  witness,  and  he  identl- 
Bed  the  books  of  records,  kept  by  him  as  such  clerit,  of  the  proceedings  of  tbe 
board  of  tmstees  of  the  village  of  Freeville.  The  minutes  were  put  in  evi- 
dence, ftnd  from  them  it  ^^eared  tttet  William  H.  Bichanlsoa,  Orson  Lutlier, 


Digitized  by  Google 


766 


KEW  YOKK  SUPPLEUEKX,  vol.  10. 


[Sap.  a. 


George  T.  Card,  and  Bjron  Brewer  were  elected,  respectively,  president  and 
trasteea  on  the  2d  day  of  Julj,  1887.  There  was  a  meeting  of  the  truBtees 
held  on  the  5th  of  July,  1887,  at  the  office  of  President  BichardsoD,  when 
Brewer  and  Luther  were  present  as  trustees,  and  at  that  meeting  G.  M.  Wat- 
son was  unanimously  chosen  clerk,  and  the  board  adjourned  to  the  6th  day  of 
July;  and  the  minutes  Indicate  that  trustees  Brewer,  Luther,-and  Card,  having 
duly  qualified,  were  present,  and  President  Richardson  was  In  the  chair.  Aft- 
er transacting  some  business,  the  board  adjonmed  to  the  11th  of  July.  On 
the  20th  of  March.  1888.  a  regular  annual  election  was  held,  and  W.  H.  Bicb- 
ardson  was  elected  president*  and  Hill  and  Orover  were  elected  trustees.  Od 
the  27th  of  March,  1888,  the  first  meeting  of  the  board  of  trustees  was  held 
in  the  office  of  the  president,  and  Hill,  Orover,  and  Card  were  present,  and 
the  president  was  in  the  ehair.  By  the  minutes  of  that  meeUng  ft  app^-ars 
that  "£.  F.  George  was  appointed  clerk,  and  William  Orover  was  appointed 
street  commissioner.  *  *  *  Motion  made  and  carried  that  the  president 
and  clerk  be  authorized  to  give  commissioner  orders  on  treasurer  for  sucb 
amount  as  he  needs  from  time  to  time."  April  2,  1888*  another  r^uki 
meeting  of  the  board  of  trustees  was  held,  and  the  mlnntes  of  the  prc«edirg 
meeting  were  read  and  approved;  and  it  appears  by  the  minutes  kept  of  the 
meeting  held  on  April  2, 1888,  viz.:  "  Motion  made  and  carried  that  the  bondi 
of  K.  H.  Thompson  and  William  Grover  be  accepted.**  Another  r^olar 
meeting  was  held  on  May  7,  1888.  and  the  minutes  thereof  contained  the  fol- 
lowing entry:  "Minutes  of  last  meeting  read  and  approved."  Defendant 
offered  in  evidence  a  bond  executed  by  him  and  George  M.  Watson  as  auretv, 
which  bond  was  In  the  penal  sum  of  $400,  and  the  condition  of  said  bond  was 
as  follows:  "Theconditionof  this  obligation  Is  such  that,  If  the  above-boundea 
William  M.  Grover,  who  has  been  appointed  street  commissioner  of  the  above- 
named  village,  does  faithfully  perform  the  duties  of  said  office  without  fraud 
or  delay,  then  the  preceding  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue."  The  defendant  also  put  in  evidence  a  bill  of  Grover  as 
street  commissioner  of  the  village  of  Freeville,  filed  September  11.  laSS, 
which  contained  items  for  labor  performed  and  materials  furnished  dnriag 
the  months  of  June,  July,  August,  and  September.  The  verification  of  tbA 
said  account,  among  other  things,  contained  the  following  language,  viz.:  "W. 
M.  Grover,  being  duly  sworn,  says  he  is  street  commissioner  of  the  village  of 
Freeville;  that  the  within  report  of  labor  performed  on  the  stre^  in  said 
village  is  in  all  respects  correct.  *  *  *^  The  affldaTlt  was  subscribed. 
"W.  M.  Grover,  Street  Commissioner,**  and  sworn  to  the  lltb  d^y  of  Sep- 
tember, 1888,  before  Edgar  F.  George,  village  clerk. 

Edgar  F.  George  was  called  as  a  witness,  and  among  other  things  tSBtified 
**I  kept  these  minutes  on  this  page  39.  It  simply  says:  *  William  Grover 
was  appointed  street  commissioner.'  I  do  not  recollect  whether  It  was  done 
by  motion  or  otherwise^  *  *  *  j  ^as  acting  as  clerk  of  that  meeting." 
George  T.  Card  was  called  as  a  witness,  and  testified  that:  **I  have  been  tnia- 
tee  of  the  village  for  two  years,  beginning  in  the  spring  of  1887.  The  other 
trustees  for  1888  were  John  S.  Grover  and  0.  H.  Hill.  Only  twoeleotod  Uml 
year.  Think  I  was  present  at  the  first  meeting  of  the  board  after  tbe  Section 
of  1888.  Was  present  when  Mr.  Grover  was  appointed  street  commissioner. 
There  was  a  motion  made  and  a  vote  taken  to  i^>polnt  Mr.  Grover,  and  It  was 
pronounced  carried  bythe  president.  Think  I  was  presntt  when  Mr.  Orover  s 
bond  was  presented.  Can't  positively  recollect  in  repud  to  the  bond;  my  im- 
presBlon  is  that  it  was  presented  and  approved. "  lAsreupon  Edgar  F.  George 
was  recalled,  and  testified:  "Mr.  GroTer*8  bond  as  street  commjaaioner  was 
filed  with  me  as  clerk  of  the  village.  April  %  1888.**  Thwenpon  G«(u^  T. 
Card  was  recalled  as  a  witness,  and  testified.  Wz.:  "After  the  appointment 
of  Mr.  Grover  as  strest  cooimis^onert  hli  tailing  the  oath  ot  office,  and  Slinfc 
his  bond,  the  board  of  trustees  took  a(Al<m  In  regard  to  cUs  euavatkm  of  the 
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street  in  front  of  Mr.  Cotanch's  place.   Can't  recollect  tbe  date,  but  should 
think  it  was  In  May.   All  the  trustees,  Hill,  Qrover,  and  myself,  were  present. 
'WilUam  OroTer  was  present  also.   What  we  did  In  reference  to  the  highways 
in  general  was  that  Mr.  Hill  took  his  two-seated  Democrat  wagon,  and  his  horse, 
and  took  the  otiier  trustees  and  myself  and  William  Qrover,  and  started  from 
about  tlie  center  of  the  village  over  the  roads,  to  see  where  there  were  places  ttiat 
needed  repairing,  and  to  instruct  the  commissioner  what  to  do  In  different 
places,  and  we  went  down  to  this  place  in  front  of  Mr.  Cotanch's  house,  and 
looked  that  road  over.   Ttaeie  was  a  knoll  there  in  the  road  commencing  about 
in  front  of  ttie  churcb*  and  slowly  raisiiq;  to  in  front  of  Mr.  Cotanch's  bouse, 
and  then  sloped  off  towards  the  railroad  to  tbe  west.  We  were  there  in  the 
wagon,  and  I  can't  remember  just  the  words  that  eacb  one  said  to  the  other. 
I  can  remember  the  general  decision  of  tbe  three  as  we  were  together,  but  can't 
remember  the  exact  words.  I  told  tbem  how  I  thought  the  dirt  onght  to  be 
taken  oat  to  ImproTe  tbe  road,  aboat  how  wide,  and  about  bow  long;  wb«re 
to  begin,  and  where  to  end.   We  bad  a  tape  line^  and  we  measared  to  get  the 
tvtdtb  of  tbe  road  at  that  point,  and  I  told  tbem  about  where  I  thought  it 
onght  to  be  takoi  out  to  make  the  road  better  at  that  point,  and  that  we  eonid 
use  Uie  dirt  in  filling  up  In  other  places.  *  *  .  *  After  I  bad  made  thia 
statement  to  tbe  other  trustees  as  to  what  my  Judgment  of  tbe  Improvement 
to  be  made  was,  tbey  said  they  thought  that  wonU  be  an  ImprOTement  tothe 
road,  and  that  we  could  use  tbe  dirt  we  took  out  of  that  place  to  flU  low 
places  or  other  places  in  the  road,  and  be  a  general  Improvement.  We  showed 
Afr.  Orover  about  bow  deep  to  take  tbe  dirt  out,  and  about  bow  wide.  I 
don't  tbink  we  told  him  just  what  place  to  begin.  I  think  we  taid  him 
how  mneb  dhrt  to  talce,  and  how  deep  to  take  It,  and  how  deep  to  leave  it 
after  it  was  finished.   *  *  *  I  saw  tbe  work  during  its  progress.  Mr. 
Grover  oommenced  near  the  corporation  line,  and  ploughed  on  the  south  side 
of  the  road;  plowed  quite  a  little  wider  than  the  beaten  path,  clear  to  the 
edge  of  tbe  bank.  There  was  qalte  a  steep  bank  on  that  side,  slanting  off 
towards  tbe  swamp.   *  *  *  After  the  completion  of  this  work,  Mr. 
Grover  was  paid     tbe  village  for  bis  work  and  tlie  money  be  bad  expended 
there." 

1.  Freeville  was  Incorporated  under  **  An  act  for  tbe  inoorporation  of  vU- 
luges,"  passed  April  20, 1870.  (chapter  291,  Laws  1870.)  In  ttUe  2.  §  1,  of 
tbe  act.  it  is  provided*  vli. :  "  The  officers  of  a  village  incorporated  under  this 
act  shall  be  as  follows,  nnleu  otherwise  herein  dtrocted:  A  president,  three 
trustees,  a  treasurer,  a  clerk,  a  collector,  and  a  street  oommisakmer."  Sec- 
tion S  provides:  "The  clerk  and  street  commissioner  shall  be  appointed  an- 
nually by  the  board  of  trustees."  Section  5  provides:  **A11  offices  elected  or 
appointed  under  this  act  shall  bold  their  respective  offices  one  year,  unless 
looser  removed  or  Uiaqualifled,  and  until  their  successors  shall  be  elected  or 
sppolnted  and  qualified. "  Section  7  provides,  viz.:  **£very  person  elected 
3T  appointed  to  office  under  this  act,  who  shall  neglect  to  file  tbe  onth  of  office 
tiereinafter  required  for  five  days  after  personal  notice,  in  writing,  from  the 
inspectors  of  election  or  thevlllHge  clerk,  of  his  election  or  appointment,  shall 
tie  deemed  to  have  declined  the  office,  and  his  phu»  may  be  filled  as  In  case  of 
%  vacancy."  Section  11  provides  that  the  street  commissioner,  before  enter- 
ng  upon  the  duties  of  his  office,  shall  "execute  and  file  with  the  village  clerk 
t  bond  to  the  villnge.  In  such  asnm  and  with  such  sureties  as  the  board  of 
trustees  ahsll  approve;"  and  section  12  provides  for  the  oatli  of  office.  Seo- 
ion  25  of  title  8  confers  upon  the  trustees  power  "to  keep  the  roads,  avenues, 
itreets,  lanes,  public  buildings,  and  public  places  of  the  village  in  goud  repair, 
irder,  and  condition.**  In  title  8,  g  13,  it  is  provided  as  follows:  "The  board 
if  trnatess  shall  cause  to  be  kept  a  record  of  its  proceedings."  Tbe  act  no- 
vbere  prssorlbes  a  commission  to  be  issued  to  a  street  commissioner.  We 
ire  inclined  to  tbink  that  there  Is  no  custom  in  municipalities  organized  under 
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lliat  statato  to  Inue  a  formal  eommlsBloii.  The  ecUod  ct  the  board  of  trus- 
tees, eTldmoed  by  rescdutlon  appointtng  sncb  anbordinale  offieera.  seanis  to  to 
TCgpuded  as  aoffloleiit  avthoii^  for  oommlsaioDera  to  aofc,  after  tba  oath  of  of* 
floe  aDd  bond  are  made  and  gtven  aa  preacribed  by  the  aet. 

Our  attontioD  la  called  to  People  Murray^  70  N.  Y.  521,  whl«3i  Is  to  the 
effect  (bat  an  appointment  of  excise  commisstonera  verbally  is  not  aollidait 
That  case  oontaina  an  Intimation  that  the  appointment  of  civil  offioeta  maj 
not  be  made  verbally,  aave  where  permitted  by  the  terms  of  the  stotnte  coo- 
fernng  the  appointing  power,  and  that.  In  the  absence  of  auoh  permisdon. 
there  must  be  a  commlB8lon,-~a  fmnal  writing  signed  the  ofi&cial  with 
whom  the  power  of  appointment  resta,  ahowing  clearly  hia  IntentliHi  toap* 
point  the  person  named.  We  think  that  case  doee  not  sustain  tbeeontentiM 
of  the  plaintiff.  The  evidence  in  that  case  diselowd  the  fact  **thBt  the  only 
action  of  the  mayor  was  a  verbal  nomination  of  the  relators  to  tbe  eoauaoe 
eonnell  for  tbe  appolntoaept  to  the  office.  The  vote  of  the  common  eonncd 
and  the  record  of  their  action  upon  the  nomination  ntiist  be  laid  01^  of  viev 
aa  vltra  vtn$,  and  withoat  effidem^.  They  add  nothing  to  the  verb^  deoa- 
rattfm  and  stiitement  of  the  mayor,  and  ttie  claim  Is  tut  anoh  nominatico 
was  H  verbal  appointment  of -the  persona  named  to  the  office, — the  oooqitetal 
aet  of  the  mayor  making  the  ^ipolntment;  that  an  appointment  by  parol 
withoat  writing  la  a  valid  exerdse  of  the  power  to  appoint;  iind  this  ivoposi* 
tioD  must  be  sustained;  or  the  respondents  cannot  hold  their  judgmait."  la 
the  course  of  the  opinion  delivered  in  that  case,  Ajlles,  J.,  refers  to  Jt^ntton 
T.  Wilson,  2  N.  H.  202,  which  waa  a  case  relating  to  itn  elective  office,  and  ht 
deciding  that  case  Woodbdry,  J.,  says:  '*0n  general  prlnci^es,  the  eta  oka 
of  a  person  to  fill  an  office  constitutes  the  essence  ttf  his  appointment.  After 
the  choice,  if  there  be  a  commlsaion,  an  oath  of  office,  or  tmj  ceremony  of  in- 
auguration, these  are  forms  only  which  may  or  may  not  be  neeeaaaiy  to  tto 
validity  of  any  acts  under  the  appointment,  according  aa  usage  and  posiUre 
statute  may  or  may  not  render  them  indispensable."  We  think  in  thecals 
before  us  the  dear  evidence  of  tbe  defendant's  title  to  the  office  and  right  to  ad- 
minister the  same  were  mnde  apparent  by  the  resolution  adopted  by  Uie  !»aid 
of  trustees  appointing  him,  by  his  oath  of  officet  and  his  bond  duly  approved 
by  the  trustees,  and  tiled  with  the  records  of  the  corporation.  We  are  alsoof 
the  opinion  that  the  plalntifC  cannot  successfully  question  the  defradant's 
title  to  the  office  upon  tbe  evidence  furntsht-d  upon  the  trial.  Foot  v.  aWm, 
57  K.  Y.  899;  Dohm  v.  Mayor,  68  N.  Y.  274;  korrtson  v.  aa^n,  40  Has, 
465.  ! 

2.  If  the  removal  of  the  earth  in  front  of  the  plaintiff's  premlaea  waa  ! 
made  for  tbe  purpose  of  improving  the  street  or  highway  by  the  village  aih  ' 
thorities,  and  for  no  other  purpose,  and  they  acted  In  good  faith  in  such  r^  I 
moval  with  a  view  to  beneAt  tlie  public,  thdr  action  whs  within  their  eorpo* 
rate  powers;  however,  if  they  made  such  removal  for  the  purpose  of  obta'ning 
the  earth  and  soil  and  f^ravel,  and  appropriated  it  to  their  own  uae  or  Uw  use 
of  the  corporation  in  other  tocHlities,  their  action  in  so  doing  cannot  be  justi- 
fied.  In  Kohert  v.  Sadler,  104  N.  Y.  229,  10  N.  £.  Bep.  428.  the  role  is  ; 
stated  as  follows:  "Where  the  public  have  talcen  an  easement  for  a  stnel  or  I 
highway,  and  the  surface  of  the  land  is  above  the  grade  of  the  highway,  so  I 
that,  in  order  to  reach  the  grade  line.  It  Is  necessary  to  remove  tbe  anperin-  ! 
oumbent  material,  this  may  be  uaed  on  other  portions  of  the  road,  on  the 
premises  of  other  land-owners;  but  the  public  easement  juatiflee  only  the 
taking  of  earth  and  soil  which  the  process  of  construction  or  repair  reqalna, 
and  necessarily  compels  to  be  removed. "    That  case  was  tClIowed  in  Ijodd  v. 
French,  6  K.  Y.  Supp.  56,  in  which  latter  case  it  was  said:  *'Gravel  cannot 
be  dug  from  between  the  traveled  part  of  a  public  highway  and  the  fence  of 
an  adjacent  owner  for  the  purpose  of  improving  the  road  at  the  spot  other 
than  that  from  which  It  is  taken."   There  was  a  conflict  la  the  erldenoe  ia 
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uapect  lo  the  purposes  in  view  in  making  the  removftl  of  earth  and  gtaT«l. 
Some  of  the  evidence  quite  clearly  iodicuoi  ttut  it  waa  mnored  ticm  th» 
plaintiff'a  premlus  for  the  parpoae  of  imploring  the  highway.  Some  of  tha 
aridence  quite  clearly  indicatea  that  it  waa  removed  for  the  purpose  of  appr»> 
priating  the  material  by  tlie  oorporation  through  Its  cheers  to  the  use  of  other 
streets. ,  We  forbear  to  expresa  any  conclusion  upon  the  weight  of  the  evi- 
dence, as  the  views  we  have  already  expressed  in  respect  to  the  appointmeiiit 
of  the  street  commisaioner  rendera  another  trial  necessary.  We  think  the 
ruliDg  of  the  court  at  the  trial,  and  the  positions  taken  in  the  charge  upon 
the  requests,  and  refusal  to  cliarge  npoa  the  subject  of  the  drfendant's  title 
to  the  office  of  street  cotnmissiojier.wereprejudicinl  to  tlie  rights  of  tfaedefend- 
Ant.  We  are  therefore  of  the  opinion  that  the  judgment  and  order  ahould  ha 
reversed,  and  a  new  trial  ordered.  Judf^ment  and  order  reversed*  and  a  new 
tiial  ordered*  with  coata  to  abide  the  event.  AU  c(»icur. 


BoaansBa  «.  Fx-aok.  Asxab  •<  oI.  «.  Sauu  BMSBBBnaar     of. «» 
Same.   Bolbt  «.  Samb. 
(Suprvma  Oowt,  Oaural  Term,  First  Dflpaftmenfc  June  0, 1890.) 

BaFUVin— DrsooMTiiroAncH— MonoK  to  Bvt  Astds. 

where  reptevlii  against  a  sheriff  to  recover  goods  levied  on  as  tbe  property  of  tba 
eaecntion  debtor  is  discontinued  b7  pMntifl  wttAout  retorotag  Uie  goods  to  the 
sheriff,  the  diaoootlDUanoe  wiU  be  set  aside,  and  the  axeoutioD  debtor  allowed  to 

coDtest  the  claim  of  plaintiff  In  replevin. 

Appeal  from  special  term,  Kew  York  county. 

Four  actions  by  Charlea  Rosenberg,  Alfred  Adler  and  others.  Carl  Egger- 
trrecht  and  others,  and  Morris  Boley,  respectively,  against  James  A.  Flack,  to 
recover  goods  seized  by  defendant  as  sherift  under  execution  against  John 
Brandt.  Orders  of  discontinuance  in  the  several  actiuos  were  set  aside,  and 
the  execution  debtor.  Braudt>  was  made  a  defendant  therein,  and  plaintiiXa 
appeal. 

A,  If.  Bewick,  for  appellants  Bceenberg  and  Boley.  Leonard  Bronn«r.  foi 
-appellanta  Adler  and  others.  Sh<\fer  <£>  Oottgetreu,  for  appellants  ^gdt' 
breeht  and  others.   Abram  Kling,  for  respondent  Brandt. 

Daniels,  J.  Louis  Tobias,  in  the  early  part  of  November.  1889.  recovered 
«  judgment  against  John  Brandt,  and  issued  an  execution  thereon  to  the 
sheriff  of  the  county  of  New  York,  who  levied  upon  the  goods  in  the  store  of 
tbe  debtor.  After  that  levy,  and  In  the  early  part  (rf  the  same  month,  the 
plaintiffs  in  these  four  actions  commenced  their  suits  in  replevin  to  recover 
portions  of  the  property  levied  upon  by  the  sherifT.  Tbe  judgment  creditor 
waa  requested  to  indemnify  the  sheriff  against  these  actions,  and  be  failed  to 
do  so,  and.  by  an  agreement  between  the  attorney  for  tbe  sheriff  and  the  at- 
torney for  the  plaintiffs-  in  these  four  actions,  they  were  discontinued,  and 
the  property  appears  to  have  remained  in  the  ptrasession  of  the  plaintiffs  in  the 
four  actions,  without  any  part  of  it  having  been  returned  to  the  sheriff  as  a 
consequence  of  tbe  discontinuances.  And  an  application  was  made  on  behalf 
of  Brandt,  the  debtor  In  the  execution,  to  be  made  a  party  to  these  actions, 
for  tbe  purpose  of  contesting  the  title  of  the  plaintiffs  In  them  to  the  goods 
affected  by  the  proceedings  in  replevin.  This  motion  was  in  tbe  first  Instance 
made  without  any  unreasonable  delay,  but  it  was  denied  because  of  the  fact 
Chat  Brandt  himself  had  not  by  his  own  affidavit  supported  the  application. 
J>Hve,  however,  was  reserved  to  the  debtor  to  renew  tbe  motion;  and  that 
was  done  early  in  February,  1890.  and  resulted  in  the  order  from  which  tbe 
appeal  has  been  taken. 

The  period  waa  quite  brief  between  the  denial  of  the  first  motion,  and  the 
making  of  the  second, — ao  much  ao  as  to  exclude  l^e  imputation  of  want  of 
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diligence  of  the  party  in  whose  behalf  It  was  made;  and  even  the  short  delay 
which  intervened  ia  explained  the  drcnmstance  that  ft  was  desirable  to 
bring  the  second  motion  befcn-e  the  court  beld  lij  the  justiee  )iresldliig  when 
the  first  was  made,  on  nccoant  of  his  acqaaintanee  with  the  facts,  acquired 
on  Uie  healing  and  dlspoaitlxm  €t  the  flrat  motion.  The  proceedings  by  whi'-b 
the  actions  in  replevin  were  disconttniied  were  qntte  unusual ;  for  the  result 
of  their  disconti  II  nance,  legally,  would  be  to  place  the  property  affected  the 
actions  In  repievin  again  in  the  custody  of  the  sheriff  under  the  execution, 
for  no  trial  or  InTPStigation  whatever  took  place  In  those  actions,  determining 
the  right  ftf  the  respective  plaintifb  to  the  recovery  of  the  possession  of  tbe 
property  in  those  actions.  The  natural,  as  welt  as  tbe  legal,  effect  at  the  dis- 
continuance  of  the  actions,  under  these  cdrcumstances,  would  be  the  abandon- 
ment of  the  claims  made,  and  the  surrender  of  the  property  to  the  sheriff,  in 
whose  custody  it  was  at  the  time  when  the  proceedings  In  replevin  were  takpn; 
and  this  was  a  statutory  part  of  the  action,  as  it  was  r^ulated  and  provided 
for  by  the  Bevlsed  Statutes,  for,  where  the  defendant  recovered  judgment  by 
discontinuance,  a  part  of  that  judgment,  necessarily,  was  for  ttie  reiamoC 
the  goods  and  chattels  replevied  to  him.  unless  he  elected  to  waive  sneb  re- 
turn, and  take  judgment  for  the  value  of  the  property.  S  Bev.  St.  (6Ui  Ed.) 
p.  836,  §g  16,  18.  fiut  these  provisions  appear  to  have  been  repealed  by  sec- 
tion 1,  sut>d.  3,  c.  245,  Laws  1880.  But  notwithstanding  their  repeal  tlis 
principle  maintained  in  their  enactment  is  still  applicable  to  litigation  of  tbis 
description;  for  It  must  necessarily  follow,  #hen  the  action  in  replevin  is 
discontinued,  that  the  claim  of  the  plaintiff  to  the  property  affected  by  it  will 
be  abandoned.  That  this  was  not  the  effect  given  to  the  discontinuance  of 
these  actions  is  a  strong  circumstance  indicating  that  to  have  been  conclusiTe, 
and  for  the  purpose  of  securing  to  the  plaintiffs  In  the  replevin  suits  an  ad- 
vantage over  the  judgment  debtor  which  they  were  not  entitled  to  claim,  and 
In  judgment  of  law  could  not  be  maintained.  The  judgment  debtor  claims 
to  be  the  owner  of  this  property,  and  that  the  plaintiffs  in  the  replevin  saits 
were  not  entitled  to  obtain  its  possession.  The  property  affected  by  the  ac- 
tions in  replevin  was  the  subject  of  those  actions;  and,  by  section  452  o(  the 
Code  of  Civil  Procedure,  when  this  debtor  applied  to  be  made  a  party  to  ttiose 
anions,  he  was  entitled  to  that  relief,  for  this  section  has  i»ovlded  that,  where 
a  person  nob  a  party  to  the  action  has  an  interat  In  the  subject  thereof,  and 
naakes  application  to  the  court  to  be  made  a  party,  it  must  direct  him  to  be 
brought  in  by  tbe  proper  amendment.  That  is  what  the  order  did  in  tbis 
case,  in  addition  to  vacating  the  discontinuance  of  these  actions  in  repleviQ. 
The  part  of  the  order  making  Brandt  a  party  is  supported  by  this  section  of  the 
Code,  and  that  part  of  It  vacating  the  discontinuance  of  the  actions,  by  tbe 
circumstance  that  It  was  not  authorized  upon  any  other  terms  or  conditions 
than  the  return  of  the  property  to  the  sheriff;  and  the  fact  of  this  having 
been  dispensed  with  is  decisive  evidence  of  a  conclusive  arrangement  re- 
sulting in  the  discontinuance.  The  court  owed  it  to  Itself,  as  well  as  th« 
party  affected  by  that  proceeding,  to  vacate  the  discontinuance,  and  restore  tbe 
actions  to  such  a  condition  as  will  enable  Brandt  to  contest  the  plaintiffs' 
right  to  recover  the  property  in  tbe  actions  of  replevin.  The  ord«  should  be 
affirmed,  with  $10  cost^  and  the  disbursements.  All  concur. 


Newman  «.  Stuckey  H  tU, 

(Supreme  Court,  General  Term,  Fourth  DepartmenL  JxHj  %  IWL) 

L  VmiMmam—Jom  Liabujit. 

Where  two  persons  together  owned  a  ttaUlcm,  and  had  agreed  to  divide  hU  eat*- 
inga  between  tbem,  and  to  use  him  In  Mrving  plalntUTa  iniire,  boih  worn  UaUe  for 
the  negligenoe  of  one  In  so  doing,  whereby  tue  mare  was  tajwed. 
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ft  CoHPBOttisE — Effect. 

Where  two  persons  were  Jointly  liable  for  an  Injury  oaasad  by  the  negligence  of 
OM  In  canning  oat  a  joint  eoterpriBe,  an  ureement  entered  into  with  one  of  them 
whexoby  hu  note  was  aoo^tod,  together  win  a  promise  to  daliTer  oart^  iwopartyt 
as  foil  settlement  of  the  mm,  opmMd  to  diaooan*  tlw  oMMr. 
t,  EIakb-^Rxbcisbioh. 

Where  as  agreement  of  settlement  of  the  dalm  sned  on  bad  been  made,  and  in 
piirsiiaDoe  tlimaC,  among  other  tiilnga,  defendant  had  given  his  note  to  lO^ntlft, 
ft  waa  error,  on  a  ^neatlon  wtMtiier  we  agreement  was  xeaolnded  at  a  oertein  time, 
to  refDsa  a  Charge  tiiatthe  fmet  that  plidntUt  did  not  then  xetam  Dim  note  waa  to 
be  t^BB  into  oonsideratlott  In  determining  the  question. 

Appeal  from  Onondaga  county  oourt. 

ih^on  for  damages  by  William  W.  N'ewman  against  George  Stnckej  and 
William  Stnckey.  Verdict  for  plaintiff  for  $95.  and  motion  on  judge's  mlnuteB 
for  new  trial  denied,  from  which,  and  from  the  judgment  entered  on  the  Yfx- 
dlct,  defendants  appeal. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Uebvin,  JJ. 

Ziman  <ft  Jatrua,  for  appeilanta.   Baldwin  A  Kennetty,  for  mpondent. 

HABDiNi  P.  J.  It  appears  by  the  arldence  tbat  the  stallion  was  owned  67 
both  of  the  defendants.  George  Stnckey  testified,  viz.:.  *'Iand  my  son  owned 
thlB  horse  together  over  a  year;"  "kept  the  horse  for  my  own  use,  and  for 
others  that  wanted  to  use  It;  and  had  been  so  during  all  the  time  (hat  I  and 
my  son  owned  it."  "He  took  care  of  the  horse,  and  had  one-half  of  the 
horse's  earnings,  and  I  bad  the  other  half.  That  arrangement  was  made 
when  we  bought  the  horae  In  the  spring  1888,  in  April,  and  continned  down 
to  the  time  of  the  death  at  the  mare."  It  Is  not  important  to  Inquire  or  to  de- 
termine whether  there  waa  a  partnership  between  the  defftndutta.  Each  was 
part  owner  of  the  stallion,  and  they  had  entered  into  a  contract  to  divide  the 
earnings  of  tlie  hone,  and  they  had  together  agreed  with  the  plaintiff  to  ose 
the  borse  In  serving  the  mare  of  the  plaintiff.  If,  by  the  negligence  of  one  In 
the  carrying  ont  d  the  undertaking  made  by  both.  Injuries  resulted  to  the 
plaintiff's  animal  by  reason  of  a  breach  In  the  undertaking  to  use  reasonable 
care,  both  were  liable.  Xb^  had  entered  into  a  contract  between  themselves 
as  to  the  manner  in  which  the  business  In  which  ttiey  were  engaged  with  their 
stallion  should  be.condncted.  The  case  of  Btroher  v.  SlUng,  91  "S.  T.  105, 
Is  in  point.  In  that  case,  Dahpobtb,  J.,  says:  "They  andotook  to  engage 
together  In  a  money-making  occnpaUon,  to  which  one  contributed  as  capital 
the  horses,  harness,  and  wagon,  iind  food  and  care  <tf  the  team,  and  Uw  other 
his  personal  services.  The  reward  of  each  was  to  be  derived  from  the  avails 
of  the  business  as  sucta,  and  not  by  wqr  of  compensation  either  for  services 
or  use  of  property.  As  to  third  persons,  therefbre,  within  miee  too  well  set- 
tled to  permit  discussion,  esdi  became  the  agent  of  the  other  In  the  prosecu- 
tion of  the  common  enterprise,  and  UaUe  for  bis  omissions  or  faults  In  rward 
thereto.  ChampUn  v.  Bosltoiek,  18  Wend.  175;  Leggett  v.  Sj/de,  68  ST.  T. 
272;  SoberU  v.  Johnitm.  Id.  613."  That  case  was  followed  In  MeCarragJier 
V.  GaskiU,  42  Hun,  451.  The  complaint  of  the  plaintiff  seems  to  be  founded 
on  the  allwed  agreement  of  the  defendants.  It  Is  averred  that  the  "defend- 
ants *  *  *  agreed  to  exercise  due  care;"  also  that  the  "defendants  un- 
derUx^on  said  day  and  at  said  place."  Following  these  auctions  is  an 
averment  of  negligence  on  the  part  of  Will  Stuckey.  There  is  no  averment 
in  the  complaint  of  any  negligence  of  the  other  defendant.  The  injuries  com- 
plained of  to  the  plHintlfC'a  mare  are  alleged  to  have  occurred  on  the  26th  day 
of  June,  1889.  From  the  evidence  it  appears  that  the  defendant  William 
Stuckey  had  a  negotiation  with  the  plaintiff  on  the  8d  day  of  July,  1889,  and 
in  that  negotiHtiun  a  compromise  and  adjuatment  of  the  alleged  liability,  by 
reason  of  the  occurrence  of  the  injuries  complained  of,  took  puce,  and  in  par- 
enance  of  that  arrangement  or  agreement  entered  into  between  William 
Stuckey  and  the  plaintiff,  and  as  a  part  tbereof,  the  defendant  William  Stuckey 
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made  and  executed  and  ddivwed  Us  promlsBory  note  to  the  pliUntlff  In  tlw 
following  figure*  and  wwds: 

••$100.  SoDiH  QMCWDiLeAp  JolyS,  1880. 

'••One  year  from  date,  fOr  Ytdm  reoelTBd.  I  promiae  to  pn  to  W.  V.  New- 
man, or  bearer,  <me  hundred  dollars,  and  interest.         WHJ.  Si-uoiusjr." 

In  addition  to  thadellvetj  oi  the  note  of  tlOO  the  defendant  William 
Stuckej,  he  agreed  to  make  up  to  the  plaintiff  the  sum  of  ffiO  man  fay  deUnr- 
Ing  to  him  the  "HotchUn  colt,"  which  was  to  be  kept  nntfl  It  was  tour 
months  old,  which  was  to  be  taken  by  the  i^ntlfl  at  tike  sum  of  825;  and 
the  defendant  surrendered  a  claim  of  #18  for  past  serricee  rendered  on  the  1st 
of  May,  and  agreed  to  deliver  other  services  to  the  extent  of  97,  thua  making 
up,  with  the  note  and  these  three  items,  the  sum  of  $150.  The  plaintiff  re- 
ceived the  note,  and  agreed  upon  the  terms  already  sUted  as  a  settlement  and 
compromise  of  the  claim  which  he  had  made  for  the  injuries  occurring  to  bis 
mare.  While  that  adjustment  and  settlement  remained,  pl^nl^fl  held  the 
note  given  thereunder  payable  to  himself  or  bearer,  having  a  year's  time  to 
run.  Any  remedy  he  miglit  otherwise  have  had  fm  the  injuries  occniing, 
vras  suspended  and  postponed.  Such  agreement  merated  to  diachazge  tbe 
other  Joint  contractor  from  the  liability  allied.  Waj/ddl  t.  £uer,  3  Deaio, 
410;  Millard  v.  7Aom,  &6  X.  Y.  402,  It  was  aidd  in  Luddtngton  v.  BeU,  77 
K.  Y.  141,  viz.:  "When,  therefore,  a  ci-editw  agreestoreleaseajfrintlnd^ 
edness  tqr  the  acceptance  of  the  note  or  any  other  obligation  of  one  of  hii 
debtors  in  payment,  he  receives  a  consideration  which  nay  be  more  valuable 
to  himself  than  the  original  cl^m.  Whether  It  is  in  fact  so  is  whc^ly  imma- 
teriiU.  The  sUghtest  consideratiori  is  sufficient  to  support  the  most  onerous 
(rttllgation.  0^1^  V.  BooTmarit  21  Wend.  588.  Indeed  the  additional  obli- 
gation assumed  by  one  of  its  debtors  by  becoming  responsible  severally  (or 
tbe  entire  debt  would  of  itself  render  it  a  valid  agreement."  Thla  case  has 
recently  been  approved  and  followed  in  Allison  v.  Abe7uiToth,  108  K.  Y.  472, 
15  N.£.Eep.6U6;  and.  In  nterring  to Luddins/tonv.  Bell,  supra,  Anssaxws, 
J.,  says:  ••It  is  held  that  the  acceptance  of  a  creditor  of  the  individual  doM 
of  one  of  the  members  of  a  copartnership  after  dissolution  for  a  portion  of  the 
copartnerstiip  debt  was  a  good  consideration  for  the  creditor's  agreement  to 
discliarge  the  maker  from  further  liability."  To  avoid  the  force  of  the  settle- 
ment and  adjustment  it  was  claimed  upon  the  trial  by  the  counsel  for  tbB 
plaintiff  that  there  Iiad  been  a  rescission  of  the  contract  of  settlement  priwto 
tlie  commencement  of  tliis  action.  The  evidence  offered  for  the  purpose  of 
establishinff  the  rescission,  or  waiver,  more  properly  speaking,  of  the  agre^ 
ment,  is  very  slight  and  unsatisfactory.  When  stated  by  the  plaintiff,  it  isto 
the  effect  that  he  lield  an  interview  with  William  Stuckey  in  which  he  said 
that  he  had  learned  that  his  father.  George  Stuckey.  refused  to  conaent  to  the 
delivery  of  the  Hutchkin  colt  upon  the  agreement;  and,  accoi^ing  to  the  tes- 
timony of  the  plaintiff,  he  then  said  to  William,  viz.:  "Then,  as  you  cannot 
carry  out  the  agreement  as  you  made  it,  doesn't  that  put  the  matter  just  as 
it  was  before  we  madtf  the  agreement?"  Heanswered:  "Yes;  Isupposeso.' 
In  his  cross-examination  upon  that  subject,  he  states  as  follows:  ***  WelL'  I 
says,  'you  cannot  carry  out  the  agreement  ttiat  we  made.  Does  not  that 
place  the  matter  as  it  was  before  we  made  the  agreement  ?*  He  said.  '  Yes; 
I  suppose  so.'"  Plaintiff's  witness  Leamy  narrates  the  interview  on  that  sub- 
ject in  the  following  worda:  "Then  Mr.  Newman  says:  '  If  you  won't  give 
me  the  service  of  the  mare  or  the  Hotchkin  colt  that  leaves  the  matterjustas 
it  was  before  we  commenced.*  'Yes,'  says  iii.  Stuclcey;  and  me  and  Mr. 
Xewraan  started  for  the  lioiise. "  It  is  to  be  borne  In  mind  that  the  plaintiff 
did  not  then  and  there  return  tlie  promissory  note  which  he  held  executed  by 
William  Stuckey.  He  did  not  by  word  or  act  expressly  inform  Stuckey  that 
he  would  recede  from  the  agreement  that  had  been  made  Iwtween  the  partiet. 
It  is  very  doubtful  whether  William  Stuckey  understood  on  ttiat  occasion  that 
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the  inquii?  addressed  to  talm  called  for  aaj  response  In  respect  to  nhether  the 
settlement  should  be  given  ap  or  not.  It  Is  more  probable  that  he  understood 
that,  so  far  as  his  Uabilltj  was  concerned,  It  rested  in  the  terms  of  the  agree- 
ment wfaieh  he  had  made  with  the  plaintiff.  Surely  that  would  he  a  reason- 
able version  as  long  as  the  plaintiff  continued  to  hold  the  promissory  note 
which  he  had  taken  from  William  Stuckey.  However,  we  fail  to  find  in  the 
evidence  anything  to  Indicate  that  George  Stuckey  ever  waived  the  agree- 
ment or  setueraent  which  bad  been- made,  tlie  effect  of  which  we  have  already 
seen  was  to  discharge  htm  from  liability.  It  was  the  duty  of  the  plaintiff,  if 
he  would  make  a  valid  rescission,  to  restore  that  he  had  received  in  virtue  of 
agreement.  As  was  said  in  ffranoia  v.  Railroad  Co.,  108  N.  Y.  97.  lb  N.  £. 
Rep.  192:  "The  plaintiff  oannot  rescind  if  he  retains  in  himself,  or  withholds 
ihrongb  another,  any  fruit  of  the  contract.  •  *  *  He  who  would  reaoind 
must  rescind  wholly,  and  leave  no  right  flowing  from  him  outstanding  which 
imperils  the  completeness  of  the  rescission.*'  See,  also,  Bfould  v.  Bankt  86  K. 
T.  75;  AUUon  v.  Abendroth,  108  K.  T.  475, 15  N.  E.  Bep.  606. 

The  trial  court  was  asked  to  charge  "that  if  this  matter  was  adjusted  and 
settled  between  William  Stuckey  and  plaintiff  that  it  ended  the  cause  of  action 
for  n^llgence  as  against  thesp  defendants."  The  court  declined  to  thns 
charge,  and  there  was  an  exception.  Nor  do  we  think  the  refusal  was  cured 
by  the  qualification  which  was  given  in  the  following  words:  "If  there  was 
a  settlement,  an  executed  agreement  to  settle,  then  It  ended  the  matter;  but 
on  the  evidence  it  was  an  executoty  agreement,  and  therefore  didn't  settle  If 
they  afterwards  chose  to  rescind."  already  ol>served,  there  was  no  direct 
evidence  that  George  Stuckey  had  at  any  time  consented  to  rescind  or  waive 
the  agreement;  nor  is  there  any  evidence  of  any  authority  of  William  to  waive 
the  settlement  We  think  the  trial  court  ought  to  have  yielded  to  the  request 
made  to  charge  the  jury  **that  the  tact  that  the  plaintiff  did  not  deliver  the 
note  in  question  to  the  defendant  William  Stuckey  on  the  17th  or  27th  of 
July,  whichever  date  it  may  be  that  they  had  the  conversation,  that  that  is  a 
fact  which  may  be  taken  Into  consideration  by  the  Jury  in  arriving  at  the 
question  whether  or  not  there  was  a  rescission  of  the  contract."  Wetliink  the 
fact  embraced  in  the  request  was  very  important,  and  that  it  was  a  fact  which 
the  jury  might  very  properly  be  instructed  to  consider  in  determining  whether 
or  no  the  plaintiff  and  defendant  William  Stuckey  mutually  agreed  to  waive 
the  settlement  theretofore  made.  After  the  settlement  was  made,  If  the  de- 
fendant William  Stuckey  failed  to  deliver  the  Hotchkin  colt,  or  to  render  the 
services  stipulated  for  in  the  agreement,  doubtless  he  would  have  been  liable 
in  an  action  to  the  plaintiff  thereon  for  abroach  of  that  part  of  the  agreement 
which  related  to  those  two  items.  However,  the  complaint  in  that  case  does 
not  count  npon  the  agreement,  and  therefore  tlie  plaintiff  is  not  in  a  situation 
to  recover  for  any  alleged  breaches  of  the  agreement  on  the  part  of  the  de- 
fendant William  Stuckey.  These  views  lead  to  a  new  trial.  Judgment  and 
order  reversed  on  the  exceptions,  and  a  new  triid  ordered  in  tbe  count/  court 
of  Onondaga  connfy,  with  ooets  to  abide  the  event.  .  All  concar. 


Fabnswobth  et  al.  e.  HALeriKAD  et  aX. 
(Supreme  Court,  Special  Term,  New  Tork  Cawmy.  March  B,  180O.) 

Px.BAi)iNo — AnsfrBB — Motion  to  Striks  Odt  as  Shah. 

An  aoBwer  In  an  action  afcsinst  the  mflanbers  of  a  paitDenhip  on  a  firm  UablU^ 
which  pleada  in  tar  a  jndement  against  soma  nf  fha  dtfendants  on  the  same  oanse 
of  aotton  rendered  on  an  oiEer  by  Uiem  will  not  ta  ■ferioken  out  as  sham. 

Action  by  Ezra  Famsworth  and  others  against  William  M.  Halstead  and 
)then  constittiting  the  firm  of  Halstead,  Haines  ft  Co.,  for  goods  sold  and 
lelivered.  Defendants  admit  the  allegations  of  the  complaint,  and  plead  in 
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bar  a  former  noovwj  hj  pIidnttlEi  on  the  same  eanM  d  wUdb.  PlainUlb 
move  to  strike  oat  the  answer  as  sham. 

John  J.  Adama,  tor  plain  tlifs.  fiA^mwn,  Zoroogw  A  Choatt,  for  defend- 
ants. 

0*Brien,  J.  This  action  Is  bnmgbt  to  recover  tfae  snm  of  •4*842.68  for 
goods  sold  and  delivered  to  the  defendants  as  copartners.  The  defendants 
admit  all  the  allegations  of  the  eoinplalnt/  but  allege  that  plaintUEB  reooTcicd 
a  Judgment  against  ttie  defendants  fw  the  seme  cause  of  action,  and  thisth^^ 
plead  In  bar.   Tfae  Judgment  r^erred  to  was  upon  an  offer  signed  bj  three  of 
the  defendants  as  ci^rtners.  It  Is  b;  this  motl<m  sought,  porsnant  to  sec- 
tion 588  of  the  Code,  to  strllce  out  the  answer  as  sham.  Under  oar  |nsctlce 
such  a  motion  cannot  prevail.   In  WM)  v.  Foster,  45  XT.  T.  8npsr.  Ct.  312, 
it  is  held  that  an  sfBrmative  defense  cannot  be  stricken  out  as  sham  npon  af- 
fidavits.  It  is  true  that  to  determine  when  an  answer  is  sham  the  easenHal 
element  Is  Its  falsity,  the  words  "sham"  and  "false**  in  this  connection  being 
sabstantialiy  Bjrnonymoua.   A  pleading,  however,  to  he  stricken  out,  most  be 
false  in  the  sense  of  being  a  mere  pretense  set  np  in  Iwd  faith,  and  withont 
color  of  fact.   Kie/er  r.  Thomatt^  6  Abb.  Fr.  (N.  S.)  42;  Hodden  v.  Jfam*. 
faxstuTing  Co.,  1  Daly,  888.   These  oonsiderations  would  be  sufficient  to  jus- 
tify a  denial  of  the  motion.   But.  apart  from  these,  in  view  of  the  aubatan- 
tiiU  question  of  law  invulved,  a  more  deliberate  mode  of  procedure  must  be  re- 
sorted to  todetermine  sucb  a  question  than  by  motloD.  as  liere  made,  to  strike 
out  the  pleading  as  sliam.   My  attention  has  been  called  to  the  case  of  Kan- 
tfotettz  V.  RtOla,  18  Civil  Froc.  K.  74,  wherein  it  was  held  that  section  ^276 
of  the  Code  of  Civil  Frocedure,  which  provides  in  terms  Cor  the  entry  of 
judgment  upon  oonfession  against  one  of  several  joint  debtors,  applies  equally 
to  Judgment  rendered  upon  oCFer.   In  Qarrieon  v.  Garrison,  67  How.  Pr.  272. 
it  is  said  that  "section  1278  relates  to  confessions  of  judgment,  not  to  offers." 
This  latter  would  seemingly  be  the  correct  view  if  we  keep  In  mind  that  the 
section  itself  expressly  conBnes  its  applications  to  Judgments  by  confession; 
that  there  is  a  difference  In  form  and  name,  at  least,  between  judgments 
oonfession  and  Judgments  upon  offer;  and  that  the  provisions  of  the  Code 
having  reference  to  the  two  forms  of  Judgment  are  separate  and  disUnct 
However  near,  therefore,  we  may  liken  in  principle  the  one  to  the  oth«r,  the 
rule  that  estpreisio  un<u«,  e$t  exclueio  alteriWt  is  seemingly  appllcabl'. 
Prior  to  the  enactment  of  this  section  a  Jadgment  against  one  jointdebtor  oi>- 
erated  to  merge  the  debtee  as  to  bar  an  action  agaimit  the  other  joint  debtors, 
whether  tfae  judgment  was  recovered  by  sanction  or  upon  confession.  This 
fact  famishes  an  addittonat  reason  in  favor  of  the  construction,  excluding 
judgments  except  upon  conf  eeslon.   Admitting  that  the  provision  is  remedial 
In  Its  nature,  and  that  no  good  reason  can  be  advanced  why  a  difference 
should  be  made  between  judgments  upon  offer  and  by  confession,  we  are  met 
in  this  line  of  argument  by  the  provisions  of  the  section  itself,  which  in  terms 
applies  only  to  judgments  by  confession.   The  answer,  then,  to  the  8tiU»ment 
that  it  should  apply.  Is  that  it  is  not  so  written.   This  question,  bowerer, 
will  be  disposed  of  upon  the  trial,  and  the  purp<»e  sought  by  the  views  h«an 
expressed  is  to  show  that  the  question  itself  la  not  so  free  from  difficulty,  er 
tile  pleading  containing  the  defense  so  palapably  false,  that  it  should  npoo 
motion  be  stricken  ont.   The  motion  Is  therefore  denied,  with  ooata  to  abide 
the  event. 


People  ex  rel.  Weston  v.  McClatk  et  €u.,  Fbllce  Commissioners. 
{Supreme  Court,  Oeneral  Term,  First  Department.   June  6,  ISSKL) 

1.  IfUXiaPAL  COHTORATIOKS— DIBCHAROB  OF  POLICXIUIT— SpBCinCATIOSS. 

Kelator  was  charged  with  conduct  unbecomiDK  an  officer,  and  the  specificatiOD 
was  that,  being  a  police  Mrgeunl,  be  engaged  in  an  alteroation  at  iLe  stttUou-house 
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I.  BiXB— Baranr  an  Apputk 

Where,  In  proceeding  before  the  twUoe  oommlnioners,  tlw  wUmm  U  oMifllo^ 
Ing,  their  BOtlon  oumot  be  rerlawed,  though  Mme  injnstioe  muj  hare  been  dOM. 

1.  WiTKBSB— EZAUHATIOII — SbLI^BIMINATIOH. 

The  prorislon  of  Const.  N.  T.  art  1,  S  6,  that  "no  person  ih&U  be'  *  *  *  oom- 
pelledm  any  criminal  case  toheawltness  against  himself,  "doe*  not  apply  to  an 
mTestigatlOD  by  poUoe  oommisaloners  ol  a  charge  agaloBt  ft  poUoa  atritamt  tor 
oondamnnbecoming  an  offloar.  OAXnLB,  J.,  flliittntfng 

Ctrttorari  to  review  th«  ii^ion  ot  tbe  polloe  oommliBiotien  in  dlamlsBiitg 
tbe  relator,  Cornellaa  Weston,  from  the  police  force. 
Aj^ued  before  Yah  Brukt,  P.  J.,  and  Bkadt  mod  Daniels.  3 J, 

LouU  J,  Grant,  for  relator.   /.  J,  Delany,  for  respondents. 

Bbast,  J.  Tbe  charge  against  tbe  relator  waa  conduct  unbecoming  an 
ofBcer,  and  the  apeolfication  was  that,  being  then  a  sergeant  of  police,  and  at- 
tached lo  the  eighth  precinct,  he  engaged  in  an  altercation  on  tbe  22d  of  May, 
Iti89,  at  the  station-faouse  of  that  precinct,  with  Sergeant  Myron  Allen.  He 
was  regularly  tried  before  the  commissioners,  adjudged  guilty,  and  sentenced 
to  dismissal.  It  ia  ur^d  by  the  relator's  counst-l  that  the  specification  did 
not  sustain  the  charge,  inasmuch  as  an  altercation  does  not  amount ^er  $e  to 
conduct  unbecoming  an  officer,  as  it  might  result  from  an  assault  committed 
upon  him  by  another,  and  which  would  naturally  and  justly  inspire  all  the 
violence  necessary  for  self-defense.  Here,  however,  the  evidence  shows  that 
an  unprovoked  assault  was  committed  by  him  on  Allen. 

It  is  objected  that  the  reliitor  was  called  upon  to  testify  at  the  beginning  of 
the  investigation  as  the  first  witness,  and  on  the  propusition  that  no  person 
should  be  compelled  in  a  criminal  case  to  be  a  witness  ajfuinst  himself,  as  de- 
clared by  the  constitution.  But  this  is  neither  a  criminal  prosecution  nor  in 
the  nature  of  a  criminal  prosecution,  and  therefore  not  within  the  provision 
of  chapter  678  of  the  Laws  of  1869.  It  is  really  a  matter  of  discipline,  which 
the  board  of  police  have  a  right  to  establish,  and  Is  consistent  with  the  nec- 
essary rules  and  regulations  of  the  department,  and  one  by  which  the  pur- 
poses of  its  organization  can  be  carried  out  and  investigations  made  without 
:htf  application  of  strict  legal  rules.  People  v.  Police  Com're,  93  K'.  Y.  97. 
[n  that  case  the  court  said:  '*Xhe  action  of  tlie  board  of  police  in  such  in- 
itances  must  be  considered,  having  In  view  the  special  powers  conferred  and 
;he  purposes  for  which  their  organization  was  intedded,  and  not  confined  by 
be  application  of  strict  legal  rules  which  prev^  In  reference  to  trials  and 
ji'oceedings  in  courts  of  law."  Tbe  charge  against  the  relator  was  of  con- 
luct  unbecoming  an  officer,  the  specification  being  that  he  engaged  in  an 
iltercatlon  with  another  sergeant.  The  question  presented,  therefore,  was 
vliether  be  did  so  engage  in  an  altercation  as  to  be  guilty  of  conduct  unbe- 
omlng  an  officer  and  a  gentleman.  This,  as  already  stated,  la  a  pure  matter 
f  discipline,  tbe  object  of  which  was  to  sustain  the  morale  of  the  force,  a 
ery  Important  feature  in  promoting  its  efficacy  and  insuring  for  it  public  de- 
endeoce  and  respect.  The  relator,  when  he  appeared  to  answer  the  charge 
3  accordance  with  the  notice  given  him,  did  not  deny  the  charge.  At  least 
o  denial  appears  upon  the  record.  It  is  probable  that  it  was  this  circum- 
^nce  which  determined  tbe  action  of  the  Lniard  of  police  commissioners  in 
ivor  of  hia  immediate  examiuation.  and  which  tbey  proceeded  to  take 
gainst  tbe  obJecUon  of  his  counsel.  This  it  would  seem  they  had  a  right  to 
o,  nndtt  tbe  decision  eupra,  which  Is  regarded  as  controlling,  for  the  rea- 
>n8  assigned.  This  mode  of  procedure  appears  to  be  harsh,  but  that  view 
>ubt]e8S  results  from  a  prejudice  against  it  arising  from  judicial  experience, 
id  thtf  familhtrity  and  importance  of  the  rule  that  a  man  shonid  not  be 
klied  u|iun  to  testify  against  himself  in  an;  matter  which  may  have  serious 
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reaolts  nnttl  a  case  Is  made  ont  against  him,  at  least  prima  faete;  but  suck 
a  proceeding  as  this  Is  not,  as  we  have  seeD,  within  that  role. 

It  Is  also  iiuisted  that  the  testimony  as  to  the  origin  of  the  trouble  ii 
directly  In  eonfllot,  and  that  Allen's  testimony  when  he  was  ^ooeeded 
against  was  ffisetedlted,  havii^c  been  oontradioted  by  four  wUnssses.  and  hli 
charge  thai  be  was  attempting  to  ariest  the  relatcv  herein  was  dbproved.  aoA 
tliererore  bis  testimony  shouul  not  be  accepted  as  sufficient  to  sustain  tbi 
charge  agtUnst  the  relator.  The  commlasloners,  however,  were  vested  with 
all  the  aothorily  necesssiy  to  dispose  of  U»t  question,  uid  tiie  oonciusion,  if 
U  were  reached  in  the  pnor  prosecution  of  Allen,  that  he  was  not  worthy  oC 
belief  furnishes  no  conduslTe  reason  wby  he  should  not  be  believed  hereiiL 
As  was  said  in  the  esse  of  the  Ptople  t.  Poliee  Corner*,  suprOf  "asauminf 
the  rule  to  be  that  tbe  facts  Involved  in  the  determination  are  8ati&factort:T 
sapported  by  the  evidence,  so  that  Uie  verdict  of  a  jury  finding  such  facts  oo&Id 
not  M  set  aside  as  against  the  weight  of  evidence,  we  are  nuable  to  see  bow 
it  can  be  claimed  that  the  decision  of  the  commissioners  was  not  Justi0ed." 
And  again,  in  Ptople  v.  Fnmsh.  110  N.  T.  491, 18  N.  £.  Rep.  133,  it  is  said: 
'*The  government  of  a  police  force  assimilates  to  that  required  la  the  control 
of  a  military  body,  and  the  interference  of  an  extraneous  power  In  its  practical 
control  and  direction  mast  always  be  mischievous  and  destructive  of  tbe  d» 
cipUne  and  habits  of  obedience  which  should  govern  its  subordinate  mem- 
bers." Both  parties  were  sssailuits,  each  charging  the  other  with  having 
commenced  the  fracas  without  provocation,  and  both,  by  tbe  result  of  the  dis- 
missal  here  appealed  from,  are  punished.  This  naturally  suggests  tliat  aoms 
injustice  may  have  been  done,  inasmucli  as  it  rarely  happens  that  violenoe 
is  used  by  two  antagonists  at  tlie  same  instant.  But  this  can  make  no  dif- 
ference in  tbe  application  of  the  rule  imposing  upon  the  commtssionen  tbs 
duty,  and  conferring  upon  them  the  power,  to  determine  a  question  [nresentel 
upon  conflicting  evidence.  No  reason  has  been  discovered  calling  upon  nsts 
interfere  with  tbe  dismissal  appealed  from,  and  it  moat  be  affirmed. 

Yah  Brunt,  P.  J.  I  do  not  think  that  the  point  as  to  the  relator's  exam- 
Insblon  is  well  taken.  He  did  not  object  upon  tbe  ground  that  he  oouid  not 
be  examined  because  his  testimony  might  tend  to  criminate  him,  but  be  sim- 
ply objected  to  being  examined  until  a  case  had  been  made  against  Urn, 
which  objection  was  properly  overruled.  If  he  had  objected  to  being  ei- 
amined  upon  the  ground  that  his  evidence  might  tend  to  criminate  bim.  tbea 
the  question  discussed  by  Mr.  Justice  Dakibxa  might  luive  ailacai.  but  It 
does  not  arise  upon  this  record.  I  concur  In  the  continsion  arrived  at  Iqr  Mr. 
Justice  Bradt. 

Daniels,  J.,  {dissenting.)  The  relator  held  ttie  posiUon  of  sergeant  bs  tbe 
police  force,  and  was  charged  with  condnct  unbecoming  an  officer,  the  spee- 
flcatlon  of  which  was  that,  on  the  22d  of  May,  1689,  he  engaged  In  an  alter. 
cation  with  Sergeant  Myron  Allen  in  the  eighth  precinct  station-boasa  at  tbe 
termination  of  his  tour  of  duty.  Precisely  what  was  meant  by  this  charga 
that  he  had  engaged  in  an  altercation  did  not  appear  from  the  speciflcatioo: 
but  it  was  developed  by  the  evidence  taken  upon  the  hearing  that  Uiese  two 
persons  had  engaged  in  a  wrangle  and  wordy  contest,  followed  by  an  assault 
and  battery  committed  by  one  upon  the  other,  which  was  a  criminal  offense. 
The  charge  was  In  this  manner  extended  and  tried  before  the  cotnmissionaa, 
and  evidence  whs  given  wlifch  tended  to  establish  the  fact  thai  tbe  relatw  had 
committed  an  assault  and  battery  upon  Allen.  When  tbe  hearing  commenoed 
the  relator  was  called  as  a  witness  before  tbe  commissioner,  who  took  Uu 
testimony,  and  It  was  objected  in  his  Iwhalf  to  his  giving  evidence  ontll  a 
case  had  been  made  against  him;  and,  when  he  was  asked  what  had  occurred 
tKtween  himself  and  Sergeant  Allen,  the  objection  was  made  more  speciflc 
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and  the  ground  vu  fokeo  that  h«  conld  not  bo  called  npon  to  teittty  against 
himself  until  a  case  was  made  oat  againat  him,  and  wttaeases  called  to  sus- 
tain the  charge.  This  was  orerrnled.  and  an  exception  was  ti&en  on  behalC 
of  the  relator,  and  he  was  then  reqaired  to  proceed,  as  he  did.  In  giving  hta 
version  of  what  had  taken  place  between  himself  and  Sergeant  Allen,  and  his 
evidence  disclosed  the  fact  that  personal  violence  had  been  made  nse  of  both 
by  himself  and  bjr  Allen;  but  his  statement  substantially  was  that  the  vio- 
lence made  use  of  bj  him  was  in  his  own  defense.  This,  however,  was  un- 
important, if  be  was  not  liable  to  be  required  to  take  the  stand  and  swear  aa 
a  witness  In  support  of  the  charge  which  had  been  made  against  him. 

The  constitution  of  the  state  of  New  YorlE,  by  section  6,  art.  1,  has  declared 
thafnopersonsballbe  *  *  •  compelled,  in  any  criminid  ease,  to  be  a  witness 
against  himself  ;**  and  the  legality  of  the  ruling  made  by  the  commissioner 
depends  upon  the  construction  which  this  prohibition  of  the  constitution  should 
reeelve.  It  is  true  that  it  was  do  part  of  the  object  of  the  proceedings  to 
punish  the  relator  for  the  commission  of  a  criminal  offense,  but  its  object  was* 
as  It  turned  out  to  be,  to  prove  him  to  have  been  guilty  of  what  was  a  crim- 
inal offense,  and  for  that  reason  to  forfeit  his  office,  and  justify  hla  removal. 
And,  in  case  an  adverse  result  should  be  reached  under  the  charge  made 
against  the  relator,  then  the  consequences  would  be  so  serious  to  him  as  to 
be  In  the  nature  of  pnnlshment  for  a  crime;  for  a  forfeiture  of  bis  office, 
with  its  salary  and  prospective  advantages  by  way  of  a  final  pension,  was 
as  serious  to  htm  as  personal  confinement  and  punishment  could  be;  and 
this  forfeiture  depended,  as  the  charge  was  construed  and  tried  b^ore  the 
commissioners,  npon  proof  of  what  the  law  maintRlna  to  be  the  commission 
of  a  criminal  offense.  It  is  true  that  it  was  not  serious  in  Its  results,  being 
no  more  than  an  assault  and  battery.  But  the  constitntlon  does  not  permit 
anydlscrimination  in  this  respect  between  grave  and  trifling  ofFenses.  Its 
prohibition  applies  alike  to  all,  ttiat  no  person  in  a  criminal  case  shall  be  com- 
pelled to  be  a  witness  against  himself. 

A  like  provision  is  contained  in  the  constitution  of  the  United  States,  and 
its  effect  was  discussed  and  considered  in  Boyd  v.  CT.  a.»  116  U.  5. 616. 6  Sup. 
Ct.  Bep.  524.  There  the  charge  was,  by  way  of  information,  and  not  of  an 
Indictment  for  a  crime,  that  plate-glass  had  been  Imported  Into  the  United 
States  in  violation  of  the  revenue  laws,  and  was  liable  to  forfeiture  for  that 
Tiolation.  Aokdm  was  made  on  behalf  of  the  Importer  to  this  property  baaed 
upon  a  denial  of  the  violation  of  the  revenue  laws,  and  he  was  required  to 
produce  the  Invoices  of  the  glass  to  support  the  proceedings  taken  against  the 
property  on  behalf  of  the  United  States.  This  requirement  was  made  by  an 
order  held  at  Uie  time  to  be  warranted  by  an  act  passed  on  the  22d  of  June, 
1874,  providing  that  in  other  than  criminal  proceedings  the  defendant  or 
claimant  might  be  required  to  produce  his  books,  Invoices,  or  papers  in  court 
as  proofs  relating  to  the  subject-matter  of  the  charge.  Under  this  order  or 
notice  the  claimant  produced  the  invoices  of  the  glass,  and  they  were  allowed, 
against  his  objection,  to  be  proved  in  support  of  the  prosecution  upon  the  trial 
of  the  cause;  and,  after  an  adverse  result  to  the  claimant  of  the  property,  the 
case  was  taken  to  the  supreme  court  of  the  United  States,  where  it  was  held, 
inasmuch  as  the  act  charged  in  the  information  was  a  criminal  act,  although 
the  proceedings  had  for  Ite  object  no  more  than  the  forfeiture  of  the  elaimunt's 
property,  that  he  could  not  be  obliged  to  produce  his  books  or  papers  to  aid 
the  United  States  in  prosecuting  the  action  against  and  for  a  forfeiture  of  his 
property.  The  decision  was  In  part  placed  upon  article  4  of  the  amendments 
to  the  constitution  of  the  United  States,  declaringthat  the  right  of  the  people 
to  be  secured  In  their  persons,  houses,  papers,  and  effects,  against  unreasona- 
ble searches  and  seizures,  shall  not  be  violated;  and  it  was  held  by  the  major- 
ity of  the  court  that  this  part  of  the  article  had  been  violated  by  requiring  the 
cUlraimt  to  produce  these  papers,  and  their  nse  upon  the  trial.   So  it  was 
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also  held  bj  the  entire  oourt  that  so  much  of  article  5  as  dedared  that  no  per- 
son shall  be  compelled  in  any  criminal  case  to  be  a  wltoees  against  himself 
had  also  been  riolated  by  obtitinlng  and  using  the  Involoes  In  this  manner. 
And  this  decision  is  a  direct  authority  in  support  of  the  objection  which  was 
taken  In  behalf  of  the  relator  before  the  commissioner;  for  the  i»Y>ceedings 
there  coald  result  in  no  more  than  a  forfeiture  of  tbe  property  itseU  against 
wldch  It  had  been  instituted.  Still,  as  the  violation  of  tbe  revenue  laws  was 
of  itself  a  crime,  although  not  alleged  to  be  such  In  tbe  Information,  and  as  a 
crime  was  incapable  of  being  tried  in  that  form  of  proceeding,  the  court  held 
that  tbe  claimant  was  entitled  to  tbe  protection  of  this  provision  of  the  consti- 
tution; and  for  equal  reason  tbe  same  protection  should  have  been  afforded 
to  this  relator.  For,  while  the  object  of  tbe  proceeding  was  to  secure  no  mors 
than  tbe  forfeiture  of  bis  offloe  and  bis  removal  therefrom,  yet  the  right  to 
make  that  removal  depended,  as  the  proceeding  was  carried  on,  opon  the  abil- 
ity to  establish  tbe  fact  that  the  relator  had  committed  an  assault  upon  Ser- 
geant Allen,  which  was  a  criminal  oflenae.  There  is  no  substantial  distinc- 
tion between  the  application  of  tbe  constitution  as  It  was  made  in  the  case 
already  mentioned  and  the  application  which  should  have  been  made  of  it  in 
the  case  of  the  relator.  If  he  had  been  guilty  of  an  act  justifying  his  removal 
from  his  office  It  was  a  criminal  act,  although  not  charged  as  such.  While  it 
was  no  part  of  the  object  of  the  proceedings  to  inflict  criminal  punishment 
upon  him,  it  was  to  forfeit  bis  office,  und  all  his  prospective  rights  and  privi- 
leges under  It.  because  he  had  committed  an  act  which  in  another  mode  of 
proceeding  might  result  in  his  criminal  punishment:  The  objection  which 
was  taken  in  his  behalf  should  not  have  been  overruled.  He  should  not  have 
been  required  to  be  a  witness  in  behalf  of  the  prosecution  against  him.  The 
provision  of  the  constitution  is  highly  salutary,  and  it  should  be  liberally 
plied  to  promote  the  result  which  it  was  designed  to  maintain.  In  thii  re- 
spect his  constitutional  right  was  violated,  and  the  proceedings  ibouid  be  re- 
versed. 


BvTLBBt  9*  Gnr  of  Oswego  €t  at. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.  April,  1800.) 

1.  TAUTIOIT— ITOH'BaSIDBNTB. 

Ber.  St.  V.  Y.  (7tli  Ed.)  p.  989,  {  9,  u  amended  by  the  act  of  1851,  provided  tkst 
''land  oooapled  by  a  person  other  than  the  owner  may  be  assessed  to  Uie  owner  or 
occupant,  or  as  non-resident  lands. "  hvm  1878,  a  163,  amended  tiie  soctton  to 
read  that  "lands  ooonpled  by  a  person  other  than  tbe  owner  may  be  assessed  to  ttie 
occupant  as  lands  of  non-residents,  or,  if  the  owner  resides  in  uie  county  In  wbidi 
snob  lands  are  located,  to  snob  owner.**  Held  that,  prior  to  tbe  aot  of  1878,  lands 
oould  not  be  assessed  to  a  non-resident  of  tbe  olty  whrav  Vba  assessment  was  made, 
and  tbat,  under  such  aot  of  1878,  lands  oannot  be  asseseed  to  a  non-resident  of  tbs 
oonnty  where  tbe  assessment  Is  made. 
1.  Tbui<— Fnronies. 

In  an  action  to  recover  back  taxes  paid,  on  the  ground  that  th^  were  OleRallT 
assessed  to  a  non-resident,  plaintiff  requested  the  court  to  find  tbe  fact  of  nott-xesi- 
denoe  in  connection  with  other  f aots.  Held  that,  as  tbe  evidenoa  did  not  sapp<»t 
ft  flndlng  of  the  other  facts,  the  oourt  properly  renised  to  find  tbe  taat  of  noB-nai- 
denoe,  especially  as  the  evfdenoe  in  support «  sncb  finding  was  not  ^Mtfurtnty. 

Uabtin,  J.,  dissenting. 

Appeal  from  a  judgment  entered  upon  a  decision  by  tbe  court  at  tbe  Os- 
wego speoiat  term,  November,  1888,  dismissing  plaintiff's  complaint*  with 
costs. 

The  action  was  brought  to  set  aside  an  alleged  Ulegti  assessment  upon  real 
properly*  and  to  recover  back  taxes  and  other  moneys  paid  ont  aa  aeeount 
thereof.  The  findings  of  teot  by  tbe  trial  coatt  an  in  aceardance  with  the 
evidence  in  the  case,  and  are  snbstanUally  as  follows:  Theassettment  waa 
made  in  1S64,  upon  real  estate  in  the  Second  ward  of  Oawtq;^  to  and  in  ttie 
name  of  one  William  Averill,  and  the  tax  levied  thereon.  The  unuunt  td 
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the  tax  was  not  paid,  but  wu  returned  as  anpuld.  The  pn>petty  was  ad- 
TWtlMd  and  Bold  for  the  |)a7ment  of  the  tax,  amuunting  to  •ti.25,  on  the  28th 
Ootober.  1865.  The  defendant  Wltltney  bid  in  the  propertj^.  paid  the  amoont 
of  the  tax,  and  received  the  uual  oerttficate.  In  ISti?.  plaintift'a  wife  pur- 
cliaaed  the  property  of  one  Charles  H.  Bonnell;  and  aince  then  alie  and  ber 
husband  have  occupied  the  praolBeB  peisonaUj  or  bjr  tenants.  In  April, 
1885,  notice  of  the  tax'sale,  and  a  requisition  to  redeem  within  three  uunwu, 
signed  by  defendant  Whitney,  was  served  npon  Lewis,  a  tenant;  and  he  sent 
it  to  plaintiff,  who  was  until  then  ignorant  of  the  assessmont  aiul  sale.  In 
May  or  June.  1885,  the  plaintiff  sent  Ills  agent,  Hamilton,  1^.  with  which 
to  settle  the  taxHStaim  ot  defendant  Whitney,  and  Hamilton  paid  Whitn^ 
from  these  moneys  $27;  and  thereupon,  August  12, 1886,  Whitney  surren- 
dered the  cprUdcateof  sale  to  the  city  clerk,  with  diieetlon  toi^cri  the  same 
of  record*  aqd  Uie  same  was  canceled,  accordingly,  on  the  same  di^.  The 
evidence  did  not  show  whether  the  property,  when  assesssed,  waa  occupied 
or  nnoconpied,  who  tlie  owner  then  was,  or  wliether  such  owner  was  a  rest- 
dent  or  non-rcaldent  of  the  city.  In  the  spring  or  summer  1888  the  plain- 
tilt  first  diaoovered  tlie  facts  upon  whicli  hecla5ns  the  assessment  was  Illegal, 
and  then  be  demanded  of  Whitney  r^uyment  of  the  monc^  that  bad  tmn 
paid  him,  which  was  refused ;-  and  this  action  was  brought  September  6, 1888. 
The  court  waa  requested,  in  behalf  ot  plaintiff,  to  find  other  f  uts,  but  declined 
to  do  ao.  The  cmj  requests  which  seem  to  be  materiai  to  the  quesUons  in- 
volved opcnt  this  appeal  are  the  first  and  alzUi,  which  read  aa  foUows:  "(1) 
That  under  the  evidence  the  property  was  erroneously  assessed  to  one  Will- 
iam Averill  as  the  owner  or  occupant  thereof,  and  as  resident  property,  as 
appeara  by  the  assessment  rolls,  for  •8.25;"  "(6)  that  William  AveriU  was  not 
in  ttie  year  1864,  nor  at  any  time,  either  the  owner  or  occupant  of  the  prop- 
erty, and  was  not  at  any  time  a  resident  of  the  city  ot  Oswego."  The  decis- 
ion was  based  upon  the  legal  propositions  that  the  plaintiff  bad  the  burden  oi 
showing  the  assessment  and  tax  were  illegal,  and  had  f^led  to  make  anch 
proof. 

Argued  before  Hardin.  F.  J.,  and  Martin  and  Williams,  JJ. 
W.  £f.  OartUvUr,  for  appellant.   Thomaa  H*  King,  for  dty,  respondent. 
CharUa  Hhodea,  for  Whitney,  respondent. 

WiLUAHS,  J.  The  only  ground  upon  which  the  plaintiff,  under  the  evi- 
dence, could  claim  the  assessment  to  be  illegal,  was  that  William  Averill,  to 
whom  it  was  made,  waa  a  non-reaident  of  the  city  (rf  Oswego.  Tliere  was  no 
proof  that  the  person  to  w  )iom  it  waa  assessed  was  not  tbeowner,  and  it  was  not 
aliown  whether  the  property  waa  occupied  or  not.  The  mere  fact  that  it  ap- 
peared to  have  be4>n  twicnuseesedon  the  same  i-oildid  not  show  this  was  the  in- 
valid, and  the  other  the  valid,  assessment.  Nor  did  the  fact  of  the  payment 
ot  the  tax  levieJ  upon  ttie  other  ussessatent  show  that  was  the  vidid,  and  this 
was  the  invalid,  assessment.  In  order  tu  determine  whiftb  was  the  valid  as- 
see^ment.  it  would  need  to  be  shown  wtio  was  the  owner  or  occupant  ot  the 
properly,  and  such  evidence  was  not  given.  There  seems  to  be  no  ground 
upon  which  the  assessment  could  have  been  held  invalid,  unless  It  be  that 
Averill,  to  whom  it  was  assessed,  was  a  non-resident.  It  was  held  in  John- 
ton  V.  £«am,  30  Barb.  616.  (decided  In  1859,)  that  land  oaiupled  by  a  person 
not  tbeownercould  be  assessed  to  the  owner,  though  a  non-resident,  thecourt 
Slaying:  "Before  tlie  amendment  of  1851.  section  2  read  as  follows:  *lAnd 
owned  by  a  person  realdiag  in  the  town  or  ward  where  the  same  is  situated, 
but  oeonpied  by  another  person,  may  be  assessed  In  the  name  of  the  owner  oi 
occupant.'  Since  such  amendment,  it  reads  as  follows:  •  Luid  occupied  by  a 
peraon  other  than  the  owner  may  be  assessed  to  the  owner  or  occupant,  or  as 
non-resident  lands.*  The  change  in  this  section  is  significant  and  imputant, 
*  •  *  It  is  obvious  that  the  statute  as  amended  empowen  the  aaaeaaora 
v.lOM.Y.a.uo.9— 49 
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of  a  town  to  assess  lands  therein  situated,  occopled  by  a  person  other  tlian 
the  owner*  though  owned  by  a  non-resident,  to  the  owner  or  to  th^  oocDpant, 
or  as  non-resident  lands.  •  *  *  xbfs  leaves  to  the  assessors  a  reasonable 
discretion  in  such  cases,  to  be  exercised  with  a  Tiew  bo  the  mode  most  likely 
to  inautK  the  prompt  and  certain  collection  of  the  tax.**  In  Buffalo^  9tc,  R. 
Co.  V.  8uperi>iBor$,  48  N.  Y.  101.  (decided  In  1871.)  Eakl,  J.,  aajB.  with 
reference  to  these  provisions  of  statute:  **Seotion  2  provides  that  land  ooen- 
pied  by  a  person  other  than  the  owner  may  t>e  assessed  to  the  owner  or  occu- 
pant, or  as  non-resident  land.  This  section  undoubtedly  means  that  when  the 
owner  and  occupant  both  reside  in  the  town  where  the  land  is  situated  the 
hind  maybe  assessed  toeither.  When  theownerdoes  not  reside  in  the  town, 
and  the  occupant  does,  it  must  be  assessed  to  the  occupaut;  and,  when  neitbn- 
of  them  resides  in  the  town,  it  must  be  assessed  as  non-resident  land.  *  *  • 
Taking  all  these  provisions  of  the  statute  together.  It  seems  to  me  quite  plain 
that  there  Is  no  authority  for  placing  upon  the  assessment  roll,  for  a  tax  tn 
per9onam,  the  nameof  any  person  not  an  Inhabitant  of  the  town.**  In  1878. 
bf  chapter  162.  this  section  2  was  amended  so  as  to  read  as  follows:  'Lands 
ooenpled  by  a  person  other  than  the  owner  may  be  assessed  to  the  oeoupant 
as  lands  of  non-residents,  or.  If  the  owner  resides  In  th.e  county  In  whieta  such 
lands  are  located,  to  such  owner.**  In  HilUm  v.  Fonda,  86  N.  T.  847,  (de- 
ckled in  1881,)  FOLOER,  G.  J.,  says,  with  reference  to  tbft  proTiafona  of  the 
statute  In  question :  **It  Is  now  seen  that  the  assessors  of  a  town  hare  no  power 
by  law  to  assesa  lands,  though  lying  In  tbtlr  town,  to  one  who  Is  not  a  red- 
dent  of  that  town  or  of  their  oounty.  They  have  no  Jurisdiction  of  his  pec- 
son  whereby  they  can  U^wf  ulfy  initiate  axharge  against  him  personally  for  a 
tax  because  of  lands  owned  by  him  In  tbeir  town.  They  have  jDrisdiettoB 
to  Tslue  the  lands,  none  to  Talne  them  against  him.  The  Jurlsdictimi  to 
value  the  lands  as  those  of  a  non-resident  does  not  give  jurisdiction  to  assess 
them  to  the  owner,  he  being  a  non-reaident**  In  Stewart  t.  Cry*l»r»  100  2f. 
Y.  882,  8  N.  E.  Bep.  471,  (decided  In  1885,)  Finoh,  J.,  saya,  with  reforeoee 
to  these  provlsKms  of  the  statute:  Before  the  amendment  of  1878,  c.  158. 
the  proper  construction  of  the  enactment  had  been  determined  In  this  conrL 
Af^telo,  sfe.,  R.  Co.  V.  auper^soTM.  48  X.  T.  98.  It  Was  mled  that,  when 
the  owner  and  occupant  both  reside  in  tiie  town  where  the  land  is  situated.  It 
may  be  assessed  to  either;  where  the  owner  does  not  reside  in  the  town,  but 
ihorelaanoccnpant  whodoes,  it  must  be  assessed  totbeocoupaat;  and,  wbni 
neither  of  them  reside  in  the  town,  it  must  be  assessed  as  non-resident  land, 
nieatatnte  as  amended  fin  1878]  passed  nnder  our  review  in  BiUon  ^ondio. 
86  N.  Y.  846.  The  result  of  that  review  was  stated  to  be  *  that  the  assessun 
of  a  town  have  no  power  by  law  to  assess  lands,  though  lying  in  tli^r  town, 
to  one  who  is  not  a  resident  of  that  town,  or  of  their  oount?.*  ** 

The  law  must,  therefore,  be  r^arded  as  settled  that  pn^rty  cannot  be 
■wn— ed  to  a  non-resident,  and  prior  to  the  act  of  1878  oooM  not  be  nuacssed 
to  a  person  unless  he  was  a  resident  ot  the  city  in  whieh  the  assessment  w» 
made.  The  doctrine  laid  down  In  SO  Barb,  was  IncorreoU  So  tlut  In  this 
case  the  assessment  was  Invalid  If  William  Averlll.  the  person  to  whom  It 
was  made,  was  not  a  resident  of  the  city  of  Oaw^.  The  plaintiff,  bowever, 
had  the  burden  of  proving  the  fact  of  non-residence.  There  was  some  evi- 
dence  given  on  the  trial  upon  this  question  by  plaintiff,  but  it  was  not  vary 
satisfactory.  At  one  moment,  he  seemed  to  be  testifying  from  what  ATeriD 
bad  told  him.  aud  at  another  from  his  own  knowledge.  The  trial  court  did 
not  find  the  feet  of  non-residence.  The  plaintiff  only  requested  the  fa<-t  to  be 
found  in  eonneetion  with  other  facts.  There  was  no  request  as  to  this  &et 
alone.  The  court  could  not,  under  the  evldenoe.  find  the  othera  facta  as  re- 
quested, and  therefore  properly  refused  to  find  the  whole,  to  which  an  excep- 
tion was  ti^en.  It  cannot  be  said  such  an  exception  raises  Qm  question  of 
ern»  In  refusing  to  find  as  to  the  fact  of  non-reeldence  alone.  But,  even  if 
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does,  I  should  be  uDwUlinff  to  reverse  the  judgment  In  the  case  because  the 
triiU  coart  refused  to  find  tiiis  fact  upon  the  evidence.  The  cr^ibility  of  the 
wiLncBS,  and  the  effect  to  be  given  to  his  evidence,  was  for  the  trial  court;  and 
the  court  might  well  have  refused  to  credit  the  knowledge  or  truthfulness  of 
the  witness.  I  think,  as  found  by  the  trial  court,  there  was  no  case  made 
out,  allowing  the  invalidity  of  the  assessment,  and  the  complaint  was  pxo^ 
erlj  dismissed  with  costs.   The  Judgment  shoiUd  be  affirmed,  with  costs. 

Martin,  J.,  {ditamting.)  While  I  concur  with  mj  Brother  Wiluahs  in 
his  ooncluston  that  the  assessment  in  question  was  invalid  if  Averill  was  a 
non-resident,  and  that  the  burden  of  establishing  that  f»ct  was  upon  the  plaiD- 
tiff,  I  am  unable  to  concur  in  (hat  portion  of  the  opinion  which  results  in  tho 
oonolusion  that  the  judgment  should  be  ufflrmed.  It  is  quite  manifest  that 
the  learned  trial  justice  mi8i4>prehended  the  law  applicable  to  tiiis  case;  that, 
by  reason  thereof,  lie  deemed  the  non-residence  of  Averlll  as  insufficient  to 
render  the  assessment  invalid ;  and  for  that  reason  alone,  and  not  because  be 
discredited  Uie  plaintiff's  evidence,  he  failed  to  find  upon  the  question  of 
Averilt's  non-resldenoe.  His  opinion  clearly  shows  this,  as  he  says:  "The 
avidenco  authorizes  a  finding  that  Averill  was  a  non-resident,  but  that  is  not 
enough. **  Again  he  says:  ^The  plaintiff  was  bound  to  also  show  either  that 
the  lands  were  unoccupied,  and  therefore  non-resident,  if  Averill  was  the 
jwner,  or  that  Averill  was  not  the  owner."  The  proof  of  Averill's  non-rea- 
denca  was  wholly  undisputed.  It  is  true  this  was  proved  by  the  testinaony 
>f  an  interested  party,  and  the  court  was  not  bound  to  refrain  from  exercis- 
ng  its  judgment,  or  to  blindly  adopt  his  testimony.  But,  when  the  court 
uys  that  the  evidence  authorizes  the  finding  tliat  he  was  a  non-resident.  It 
)ecome8  clearly  manifest  that  the  testimony  was  considered  worthy  of  credit, 
ind  that  the  court  would  have  so  found  but  for  Us  misconception  of  the  law. 
t  may  be  that  no  exception  was  taken  by  the  appellant  which  pointedly  raised 
his  question;  but,  be  that  as  It  may,  this  court  has  the  power,  and  it  is  Ita- 
luly,  upon  an  exaioination  of  the  whole  case,  to  determine  whether  the  decis- 
on  was  against  the  weight  of  evidence,  and  contrary  to  law  and  justice,  and, 
f  of  the  opiniQn  that  it  was,  to  grant  a  new  trial.  Whittaker  v.  Canal  Co,,  8 
I*.  Y.Supp.576;  Jfandeotf^^v.  J/urofn,  30  Hun,  282,  and  casescitedinopin- 
>ns.  I  am  at  the  opinion  that  Justice  requires  a  reversal  of  the  judgment^ 
nd  tbat  a  new  trial  be  granted. 


OUTBS  «.  WAI.TBB  HSTWOOD  CHAZR  lCAlIUr*«  OO. 

(Supreme  Cmirt,  Oeneral  Term,  Firat  Department  Jnna  8,  UMl) 

TTAOmtraT<— FOBKIQIT  COBrOBATIOSft^nBISDlOTIOir. 

Under  Code  Ctvll  Proo.  N.  Y.  1 1780,  proridins  that  •*  an  action  ualnst  a  finelga 
corporation  may  be  msintalned  oy  a  resident  of  the  state  •  •  *  for  any  eansa 
^  action,"  bat  that  snob  action  "mav  be  maintained  *  *  *  t^a  non-resUant 
In  one  of  the  oases  foUowiiiR  only:  *  *  *  (3)  Where  the  oanse  of  action  arose 
within  the  state,  "—an  attachment  against  a  formgn  oorporatlon  for  a  canse  of  ae- 
Uoo  which  does  not  appear  to  have  arisen  In  the  state  will  be  vacated  where  the 
affidavit  therefbr  falls  to  show  that  pl^tifl  la  a  resident  of  the  itate. 

Appeal  from  special  term.  New  York  county. 

Action  by  Harvey  £.  Oliver  against  Walter  Heywood  Chair  Manufacturing 
impany.  Plaintiff  appeals  from  an  order  vacating  an  attachment  in  hia 
vor  against  defendant,  on  the  ground  that  it  was  a  non-resident  corpora- 
311.  Code  Civil  Proc.  K.  T.  g  1780,  provides  as  follows:  "An  action  against 
foreign  corporation  may  be  maintained  by  a  resident  of  the  state,  or  by  a 
iineatic  corporation,  for  any  cause  of  action.  An  action  against  a  forei'ga 
rporation  may  be  maintained  by  another  foreign  corporation,  or  by  a  non< 
sident,  in  one  of  the  following  cases  only:   (1)  Where  the  action  is  brought 

recover  damages  for  the  breach  of  a  contract  made  within  the  state,  or  re- 
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latiag  to  pn^Mty  sitnated  within  the  state  at  the  time  of  the  maki  ng  thereof. 
(2)  Where  it  is  brought  to  recover  real  property  situated  within  the  state,  oc 
a  chattel  which  is  replevied  within  the  state.  (3)  Where  the  cause  <rf  action 
arose  within  the  state." 

Argued  before  Yah  Brunt,  P.  J.,  and  Bradt  and  Daniels.  JJ. 

Abram  Klingt  tot  appellant. .  Billtng»    Cardtao,  for  respondent. 

Per  Curiam.  The  power  of  the  court  to  reach  by  its  process  the  prop^t; 
of  a  foreign  corporation  within  the  limits  of  this  state  depends  entirely  upon 
statutory  enactment,  and  does  not  proceed  from  any  inherent  or  general 
jurisdiction  which  the  court  possesses.  Therefore,  where  such  riglit  is  cre- 
ated by  statute,  the  conditions  therein  attached  to  its  exercise  must  be  f  ulS11«d, 
and  they  must  appear  before  the  court  obtains  Jurisdiction.  In  the  case  at 
bar  the  defendant  is  a  foreign  corporation,  and  an  attachment  was  issued 
against  its  property  for  a  cause  of  action  which  did  not  appear  to  have  arispQ 
in  this  state,  and  therefore  it  was  necessary,  in  order  that  the  couit  alwuM 
acquire  Jurisdiction,  that  it  should  appear  that  the  plaintiff  was  a  resident  of 
the  state.  The  papers  are  silent  upon  this  point.  Where  the  statnte,  as  s 
preliminary  to  Jurisdiction,  requires  facts  to  exist,  they  cannot  be  presumed. 

The  order  should  be  afltened,  with  $10  costs  and  dlaburBamenti. 


Waters  v.  Shatns. 
tSwreme  Court,  Omeral  Tarm,  First  DvparttnmL  June  s,  1880.) 

Dnoomr— EzAKiMATioN  ow  DEnnDUtr  bbtoub  Tbiai. 

In  an  action  wherein  it  was  sought  to  impeach  defendant's  diach&rge  tn  bank- 
rnptoy  for  fnud  in  the  conveyance  of  Innd,  an  order  for  defendant's  examloatioit 
bnore  trial  was  obtained  on  an  affidavit  stating  it  to  be  material  and  neoasaaiy  tor 
phdntifl  to  ascertain  whether  defendant  ret^ned  any  interest  In  the  property  con- 
veyed, or  whether  the  con  veyances  were  not  made  to  protect  the  property  as  aniiitt 
creditors  or  the  claim  sued  on.  Held,  that  the  order  was  properly  vacat^  the 
oonveyances  being  matters  of  reoord,  and  no  reaswi  ^peanng  for  directing  the 
ezammation  before,  rather  than  at,  tbo  trtaL 

Appeal  from  special  term.  New  York  county. 

Action  by  Wlnfleld  Waters  against  Christopher  C.  Shawns.  Flalntifl  ap- 
peals from  an  order  vacating  an  order  for  the  examination  of  defendant  as  a 
witness  before  trial. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bbadt  and  Daniels*  JJ. 

W.  J.  Oppmheim,  {Theodon  B.  Qatetf  of  ooaniel»)  for  appellant.  JKumh- 
atUl  A  SiTKht  for  respondent 

Daniels,  J.  This  action  is  upon  a  bond  executed  by  the  defendant  in 
June,  1875,  for  the  payment  of  the  sum  of  S900.  A  discharge  in  bankrapUr 
issued  in  1881  baa  been  presented  by  the  answer  as  a  defense.  The  plidatia 
proposes  to  impeach  this  discharge  for  fraud  in  the  conveyance  of  land  in  the 
state  of  New  Jersey  by  the  defendant  to  a  grantee,  who  immediately  there- 
after conveyed  the  same  premises  to  the  wife  of  the  defendant.  These  ooxt- 
veyances  preceded  the  Gling  of  the  petition  in  bankruptcy,  and  the  considera- 
tion mentioned  in  each  deed  is  the  sum  of  one  dollar.  All  these  facta  are 
matters  of  record,  and  no  necessity  exists  for  examining  the  defendant  as  a 
witness  to  prove  them.  But  the  affidavit  of  the  counsel  for  the  plaintiff,  on 
which  the  order  was  made  for  the  examination,  states  it  to  be  material  and 
necessary  for  the  plaintiff  to  ascertain  whether  the  defendant  retained  anv 
interest  or  equity  in  the  premises,  or  whether  the  conveyances  were  not  made 
to  cover  or  protect  the  property  conveyed  against  the  claims  of  crodlton,  or 
the  claim  on  which  this  action  has  been  brought.  But  why  that  may  not  be 
as  well  ascertained  by  the  examination  of  the  defendant  on  the  trial  baa  not 
been  abated.  The  inference  warranted  by  the  facts  is  that  the  delendanCaev- 
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Ideneecan  be  secured  by  obtaining  bis  Httendnnce  ns  a  witness  at  the  trial, 
and  that  it  Is  not  necessary  for  the  plaintiff  to  obtain  it  before  that  time. 
And  where  the  facts  are  of  that  description  It  la  not  the  practice  of  the  courts 
to  direct  the  party  to  snbmlt  to  an  examination  as  a  wltnfBS,  at  the  Instance 
of  his  adversary,  before  trial,  waitama  t.  FolMm,  6  N.  Y.  Supp.  211.  This 
defect  in  the  plaintiff's  case,  without  considering  the  other  objections  urged 
against  the  appeal,  requires  that  the  order  should  be  afflrmedr  with  $10  oosti 
and  the  disbursements.   All  concur. 


BsooKS  «.  Matob*  Btc.>  or  trb  Cm  or  Kbw  Tobx. 
(Supreme  Court,  General  Term,  Ftnt  DepartmenU  June  6, 1800:) 

1.  JUDCtllBNT — COLUTSBAL  ARAOL 

An  order,  entered  by  oonsent,  denying  an  application  to  vacate  an  assessment  for 
a  street  Improvement,  Is  a  bar  to  a  snueaoent  action  to  have  a  portion  of  the  rs- 
sessment  declared  Invalid,  and  to  recover  back  money  paid  theretHi  by  plaintiff,  and 

Sarol  evldenoe  that  the  denial  of  the  appllcatlra  was  oonMoted  to  oeoanse  it  wm 
isoovered  that  the  assessment  had  been  paid  is  not  admissible  In  such  aoUon. 
t.  Savk— Rkmxdt  bt  Apfbai. 

The  ooart  having  aocialred  Jnrlsdlctlon  over  the  parties  and  sabJect-mattar  In  a 
proceeding,  error,  if  any,  oommltted  therein  can  only  be  oorreoted  by  appeal. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  James  Brooks  against  the  mayor,  etc.»  ot  the  city  at  New  York. 
The  court  directed  a  verdict  for  plaintiff*  and  from  the  judgment  entered 
thereon  defendant  appeals. 

Argued  before  Yas  Bbuht,  F.  J.,  and  Bbadt  and  Danieu,  JJ. 

William  B,  Clark,  {9.  L,  Sterlinff,  at  counsel,)  for  appellant.  C.  C,  Sith 
gim,  tat  respondent. 

Tam  BBtmT,  P.  J.  This  action  was  brought  to  have  an  assessment  for  pav> 
ing  declared  invalid  to  the  extent  of  Qve-twelftbs  thereof,  and  to  recover  that 
proportion  of  the  assessment  on  bia  property  which  liad  been  paid  by  the  plain- 
tiff. Among  other  defenses  set  up  was  that  the  plaintiff  had  previously  pr^ 
sented  bis  iwtition,  under  and  in  pursuance  of  chapter  838  of  the  Laws  of 
1858,  and  the  amendments  thereof,  to  a  Judge  of  this  court,  to  have  the  said 
asserament  adjudj^ed  irregular  and  void,  and  vacated;  that  such  proceedings 
were  thereupon  had  that  the  application  of  the  petitioner  was  denied.  This 
defense  was  proved  upon  the  trial,  and  its  effect  was  sought  to  be  avoided  by 
parol  proof  that  the  denial  of  the  application  was  consented  to,  so  far  as  it  af' 
fects  tiie  properly  in  question,  because  it  was  discovered  that  the  assessment 
upon  this  property  had  been  paid.  The  court  permitted  this  evidence  to  be 
introduced,  although  duly  objected  to,  and  gave  the  plaintiff  judgment.  I 
cannot  see  how  an  adjudication,  upon  Its  face  an  adjudication  upon  the  merits 
of  a  controversy,  can  be  shown  fagr  parol  evidence  in  a  collateral  prooeedlng  to 
bave  been  otherwise. 

The  application  of  the  plaintiff  in  respect  to  these  lots  appears,  after  a  bear- 
ing, to  have  been  denied.  It  was  not  dismissed,  but  the  merits  seem  to  have 
been  passed  upon.  The  fact  that  the  order  recites  that  it  was  entered  by  con- 
sent in  no  way  alters  its  validity  or  effect  After  hearing,  the  plaintiff  con- 
fessed Judgment.  That  is  all  that  this  consent  amounts  to,  and  no  record  can 
be  Impeached  by  parol  in  a  collateral  proceeding.  It  is.  however,  claimed  that 
tbs  adjudication  is  void  because  the  court  had  no  power  to  entertain  the  ap- 
plication, {In  re  Lima,  77  N.  Y.  17U,)  the  assessment  having  been  paid.  Tbe 
court  had  tbe  poww  to  decide  whether  or  not  It  had  Jurisdiction  in  tbe  pro- 
oeedlng. It  had  aoqaired  Jurisdiction  ot  the  person  and  subject-matter,  and 
If  mot  was  committed  it  could  only  be  corrected  by  appeal.  In  the  case  of 
Jone0  T.  Mayor,  87  Hon,  513,  where  this  question  of  Jnrlsdlctlon  was  raised 
bj  th*  pneeat  defendants,  tbie  court  said:  "The  court,  as  it  now  appears,  it 
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tfata  fact  was  before  it,  erred  In  the  appUoatlon  <tf  tbe  sUtutSi  bat  theve  m 
no  such  want  of  Jurisdiction  as  woold  justify  the  rnling  that  the  prooe«diDgs 
themsel  v  es  are  void.  An  error  on  tbe  part  of  tbe  court  In  tbe  administntim 
and  enforcement  of  tbe  law  will  not  be  entertatned  wiUi  tbts  result.  PnopU 
T.  B^-ooldyn,  49  Barb.  136|  141.  It  Is  only  wbeie  tbera  la  an  abseneo  of  jn- 
lisdiction,  either  over  tbe  party  or  the  subjeet-matter*  that  judicial  proeeed- 
Ings  can  be  held  to  be  Inopenuire  in  another  action.  The  remedy  •  •  • 
is  by  way  of  uipeal.  •  •  *  The  defendant  was  broagbt  before  ttia  cooit 
in  the  plaintiff's  proceedings  to  answer  the  application,  and  It  bad  authority 
to  hear  It  nnder  tile  provision  of  the  statute.  It  according^  bad  jorisdietlon 
over  tbe  party  and  tbe  aubjec^matter,  and  made  tbe  order  upon  a  state  of 
facts  which  was  deemed  to  bring  the  application  witblo  the  scope  and  eoctent 
ctf  tbe  statute.  It  Is  now  too  late  to  qneation  Its  authority.**  If  the  court  bad 
acquired  Jurisdiction  in  the  case  cited,  it  bad  also  in  tbe  proceedings  now  nn- 
der consideration.  It  seems  tons  that  the  judgment  in  tiie  proceedings  ander 
the  statute  denying  the  plaintiff's  application  are  a  bar  to  the  present  action, 
and  that  parol  evidence  cannot  be  i^mltted  In  this  action  to  impeach  that 
record.  The  judgment  should  be  reversed,  and  a  new  trial  ordered*  with  ooats 
to  tha  appellant  to  aUda  the  arent.  All  ooncnr. 


Btah  «.  FoBTEB  Manvt'o  Oo..  Limited. 
(Acpreme  Court,  Oeneral  Term,  Fourth  Department.  July  1,  UKL) 

1.  BiriDBiraa— DacuBATioHS  as  to  SurFSRnfo. 

In  an  BoUoBlOr  personal  injariei  It  waaemr  to  admit  evldenoe  of  dOGUratloiia 
made  liy  plalntlfl  to  bis  mother,  mora  than  amootb  altar  ttaaeoldent,  aatottaepaia 
he  was  then  suflering. 

X  IXJDBT  TO  SlKTAKT— ASBDKFTIOlt  OF  SiSK. 

Whers  tbe  dauKar  i»  obvious,  and  tho  aerrant  la oapabla  of  notlnalt,  aad  baa  waX- 
llelent  opportnntty  to  do  ao,  be  cannot  reoorer  whui  he  Ttdoatanlj'  nontlmma  la 
the  employment. 

Appeal  from  county  court,  Onondaga  county. 

A  verdict  was  rendered  for  the  plalntiflf  for  8750  damages.  An  ovdo-  was 
made  in  that  court  denying  a  motion  made  upon  tbe  judge's  minutes  f<w  a  mv 
trial.  Appeal  from  the  judgment  and  order.  The  action  was  brought  to 
cover  damages  for  tbe  alleged  negligence  of  defendant  in  so  oonstrnt^iig  the 
floor  in  its  builer  shop  in  Syracuse  that,  upon  November  21, 18til,  the  leg  of 
the  table  crushed  ttirough  tlie  door,  thereby  causing  some  boiler  sheets  to 
slide  off,  and  strike  the  plaintiff,  who  was  then  one  of  defendant*a  emi^oyea, 
breaking  his  leg,  and  causing  other  injuries  to  him.  The  defendant  denied 
any  negligence,  and  alleged  that  plaintiff  was  fully  acquainted  with  the  can- 
struction  of  tbe  floor,  and  assumed  all  the  risks  incident  thereto,  and  to  the 
work  at  which  he  was  engaged  bX  the  time  of  the  accident;  and  also  alleged 
that  the  plaintiff  and  bis  co-employes  directly  contributed  to  the  accent  by 
their  n^ligence  in  improperly  loading  tbe  table.  Tlie  building  where  tbe 
accident  occurred  liad  been  built  about  a  year  preceding  the  oocurrence,  snl 
the  ground  inclosed  by  the  building  was  uneven,  and  a  contract  bad  been 
made  by  tbe  defendant  with  one  Martin  to  fill  In  and  level  up  the  ground,  and 
also  a  subsequent  contract  to  build  a  floor.  Martin  was  a  contractor  and 
builder,  capable,  and  was  Intrusted  with  entire  charge  of  tbe  work,  and  ha 
proceeded  to  level  up  tbe  place  with  dirt  and  ashee,  and  to  lay  on  top  of  them 
a  beralock  plunk  two  inches  thick  upon  stringers  4x4  and  4  feet  apart,  and 
ashes  being  back  of  and  around  the  stringers.  In  March,  1881,  tbe  floor  and 
foundation,  where  the  injuries  were  received,  were  placed.  The  latter  floor- 
ing and  foundation  were  built  under  a  contract  made  by  tbe  defendant  with 
one  Fairciiild,  who  had  had  experience  in  such  matters,  and  whose  competency 
was  not  queationed  upon  tbe  trial.  Tbe  {orm  and  method  oC  constrncttoo. 
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Inclndlng  tlMfoaadation  imcleniMtb*  and  the  Mleotion  of  workmen  and  mar 
terial.  were  left  to  bia  judgment  and  skllL  FlatntifC  had  bean  in  the  employ  / 
of  the  defendaot,  at  the  time  of  tlie  injury*  for  about  eight  months,  and  liiid 
been  about  the  floor  with  opportunity  to  see  how  the  floor  and  foundation 
were  constrnoted.  When  tlu  injuiy  occurred  he  and  five  co-employes  were 
bringing  sheets  of  boUer  iron,  weighing  about  290  pounds  per  sheet,  from  the 
7»id  into  the  shop,  and  piling  ttiem  on  a  "laying-out  table."  This  table  had 
a  top  about  7x8}  feet,  and  waa  supported  by  four  legs,  each  about  4x6  inches 
at  the  base,  where  they  rested  upon  the  floor  in  plain  sight  of  the  plaintiff  and 
bit  ochemployee.  The  sheets  were  not  piled  evenly  upon  the  table,  and  their 
attention  was  called  to  it.  but  they  continued  to  pile  the  iron  as  before,  al- 
tbough  some  evidence  indicates  that  the  floor  had  begun  to  sag,  and  that  fact 
waa  noticed,  ami  although  there  were  other  tables  on  which  It  might  have  been 
piled.  After  an  accumulation  of  about  35  sheets,  one  leg  of  the  table  crushed 
through  the  plank,  and  the  iron  slid  oft,  and  the  plaintill  received  the  injuries 
compluned  of.  Upon  the  leading  questions  of  fact  involved  in  tlie  case  the 
evidence  is  quite  ex  tensive,  andoonsiderably  eonflioting.  A  verdict  had  been 
obtained  in  a  former  trial  in  favor  of  the  plaintiif,  and  the  judgment  entered 
tbereon  was  brought  Into  ttala  oonrt,  and  rflveraed  on  acoount  of  erroneous 
rollnga  made  at  the  trial. 

Argued  before  Habdin,  F.  J.,  and  Martut  and  Ubrwxm*  JJ. 

Frank  S.  HUoodt,  for  appellant.   Thomas  Sogan,  for  respondent. 

Habdct.  F.  J.  1.  It  appears  that  after  the  plalntifE  received  tbe  Injuries 
be  WHS  tahen  home  and  placed  in  bed.  His  mother,  who  was  called  as  a  wlt- 
neaa,  testified,  viz.:  *'Hi8  suffering  waa  bad;  very  hard.  Iguesslknow.  He 
•complained  of  great  suffering.  I  was  up  day  and  night  with  him."  There- 
upon the  following  question  was  propounded  to  her:  "Question.  Toumaystate 
what  compl^nts  of  bodily  pain  he  made  during  the  time  he  was  confined  in 
bed,  if  any."  Thia  question  was  objected  to  as  immaterial  and  improper  and 
inadnisaible.  Thereupon  the  oonrt  remarked:  "The  question  is  too  broad." 
Tboi  the  plaintiff  propounded  the  following  question:  "Q.  Well,  commence 
at  the  early  part,  just  as  he  was  placed  in  bed  and  being  taken  home,  and  state 
what  complaints  of  bodily  pain  he  made,  or  what  you  observed  as  to  his  condi- 
tion of  suffering."  Similar  objections  to  those  already  stated  were  made  to  this 
question,  and  tliey  were  overmled.  and  the  defendant  took  an  exception.  Tiie 
witness  answered:  "Anstoer.  Well,  he  complained  of  his  back  in  the  first  place, 
and  pain  in  his  1^."  Thereupon  the  defendant  moved  to  strike  the  evidence 
out.  The  court  denied  the  motion,  and  the  defendant  took  an  exception;  and 
thereupon  the  plaintiff  propounded  the  following  question:  What  com- 
plaints did  he  make?  Tell  the  jury,  so  that  they  can  hear  you,  how  bad  he  suf- 
fered. A.  Well,  be  complained  many  times  that  they  hurt  him  so  that  he 
didnH  know  that  he  could  live  through."  The  defendant  moved  to  "strike 
out  the  evidence  upon  same  grounds  as  stated  in  last  objection."  The  motion 
was  denied,  and  the  defendant  excepted.  Tbe  witness  stated  that  he  was 
**tHken  up  and  helped  on  the  lounge  Christmas  morning."  Thereupon  the 
following  question  was  propounded  to  her:  "Kow,  did  he  complain  of  suf- 
fering daring  that  time?"  The  answer  was:  "Y6S.Bir.  Not  much.  Kot  as 
much  as  be  bad  nine  or  ten  days  the  worst  of  his  suffering.  The  first  nine 
or  ten  days  were  tbe  worst  of  his  suffering."  In  Olp  v.  Qardner,  43  Hun, 
169.  In  an  action  which  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff,  "her  husband  was  allowed,  against  the  objection  and  excep- 
tion of  the  defendant's  counsel,  to  testify  as  to  complaints  made  by  his  wife, 
lUter  the  day  of  the  accident,  of  being  dizzy-beaded,  of  a  great  roaring  in  her 
bead,  and  of  pain  In  tbe  bac^  of  her  eyes.  Held,  that  the  evidence  should 
not  have  been  received.  «  *  *  The  evidence  of  statements  made  long 
after  tbe  injury  as  to  the  effect  of  the  injury,  or  aa  to  tbe  sufferings  endured 
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therefrom.  Is  not  competent."  In  delivering  the  nplnkm,  the  oonit  rofen  to 
AocAe  T.  BaUroad  Co.,  105  K.  Y.  29^  11  N.  E.  Rep.  680^  In  which  caae  the 
court  of  appeals  held  as  follows:  **In  an  action  to  recoverdnmajtesfn' allied 
negligence  ottusing  a  personal  Injury,  declarations  of  the  party  injored.  noade 
some  tlmeafter  the  injary,  simply  to  the  effect  thathetseuflerfngpaln.  wheo 
not  made  to  a  physician  for  tlie  purpose  of  professional  attendance,  are  not 
competent  as  evidence."  We  think  the  ralings  made  by  the  trial  Judge, 
tested  by  the  cases  to  which  we  have  Just  referred,  were  erroneona.  Ho- 
epondent  calls  our  attention  to  Sagenlodh«r  v.  Railroad  Co,,  99  N*.  IT.  136, 
1  m.  E.  Bep.  586.  As  we  undontand  that  ease  it  la  only  an  authority  far 
holding  that  it  is  ''competent  ftor  platntifF  to  prove  exclamations  indicnUTe  of 
pain  made  by  such  person  at  the  time  of  the  Injnry.**  We  think  It  does  not 
Justify  idl  the  evidence  which  waa  rec^ved  In  Uie  oase  before  ns.  Our  atten- 
tion Is  invited  to  Lewhe  v.  Railroad  Co,,  46  Hnn,  286,  where  a  witneae  was 
permitted  to  testify  that  he  "saw  the  plaintiff  picked  up  from  the  spot  where 
be  received  the  injury. "  The  |>lalntiff  Immediately  went  to  the  store  oC  the 
witness,  and  the  witness  **noticed  tiie  condition  of  his  dothes,  and  Aat  his 
left  leg  seemed  to  be  swelling.  It  was  at  tills  time  that  he  oomplalned  of 
pain  in  bis  limb.**  And  it  was  stated  by  the  court  In  this  case,  viz.:  "And  it 
would  seem  that  the  complaint  in  the  present  ease,  made  so  soon  after  the 
accident,  and  while  plaintiff's  Injured  leg  was  visiUy  swelling,  was  so  closely 
allied  to  mere  exclamation  as  to  justify  the  reception  of  the  evidence.  *  U  we 
were  to  give  full  effect  to  all  that  was  decided  In  this  case,  it  would  notjostify 
the  reception  of  all  the  evidence  received  in  the  case  before  us.  Xbe  oi^niOD 
contains  no  reference  to  Roche  v.  Railroad  Co.,  suPra.  In  the  latter  cas^ 
F^snAH,  J.,  said:  "Her  declaration  tlint  •  it  piilned  her  very  badly  *  is  mere 
hearsay,  and  should  not  have  been  permitted."  Applying  that  rule  to  the  case 
before  us,  we  think  some  of  the  evidence  given  by  the  plaintiff's  motba  was 
inadmissible,  and  erroneously  retxived. 

2.  The  case  states,  viz. :  "Dni-lng  the  summing  up  to  the  Jury,  eoansel  tor 
the  plaintiff  stated  to  the  jury  tliat  he  would  'reful  to  tiiem  the  law  applicable 
to  this  caae  as  it  bud  been  laid  down  by  the  court  of  appeals,^  and  commenced 
to  read  to  them  authorities. "  Thereupon  the  counsel  for  the  defendant  ob- 
jected. The  court  permitted  the  autliorlties  to  lie  read,  and  the  defendant 
took  an  exception  thereto.  While  we  do  not  propose  to  examine  thequestina 
Involved  In  the  exception,  and  place  our  decision  upon  the  ruling  made  is 
respect  to  the  right  of  counsel  to  read  authorities  to  the  Jury,  we  may  observe 
in  passing  that  it  was  the  duty  of  the  trial  court  to  instruct  the  jury  aatoths 
law  of^the  case,  and  we  may  call  attention  to  the  appropriate  remarks  of  Buivr. 
J;  In  Lesser  v.  Perkim,  39  Hun,  343,  in  dealing  with  a  similar  qneatiim.  He 
.  says :  "The  practice  of  reading  to  the  jury,  as  done  here,  has  been  condemned  by 
a  number  of  adjudged  cases.  People  v.  Anderaon,i^CM,  70;  TuUery.  Tattot, 
23  111.357;  Bprague  v.  Craig,  51  288;  iZ^fc-A  v.  Jfayor.  efo..  17  Wkly.  Dig. 
141;  Allaire  v.  Allaire,  39  N.  J.  Law,  113;  Koelget  v.  Insuranoe  Co.,  57  N.  Y. 
638.  Perhaps  In  this  state  it  may  be  done  where  the  matter  read  is  the  lav 
of  the  case,  and  can  by  no  possibility  prejudice  the  adverse  par^.  {Kodget  t. 
Insurance  Co.,  supra;)  but,  nevertheless,  it  must  be  said  that  it  is  a  custom 
more  honored  in  the  breach  than  in  tlie  observance,  and,  further,  should  not 
be  allowed  as  long  as  the  jury  are  required  to  accept  fOr  their  guidance  the 
leffal  rules  pronounced  by  the  court.  If  the  counsel  desires  to  caJi  the  attes- 
Uon  of  the  court  to  rule,  doctrine,  or  maxim,  and  to  illustrate  by  treatise  or 
adjudication,  it  is  proper  to  do  so;  but  the  jury,  if  addressed  on  the  subject 
by  counsel,  may  confuse  the  construction  and  the  reading,  and  thus  obstmct, 
if  they  do  not  defy,  the  administration  of  justice."  The  observations  mad» 
by  the  learned  judge  meet  with  our  approval,  and  accord  with  the  gowrsl 
practice  which  has  come  under  our  observation. 

8.  Defendant  requested  the  court  to  diarge  the  Jmjr,  via.:  "Tbat  If  the 
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jnry  find  that  It  ms  n^llgent  fbr  Dee,  plalntifTs  foreman  and  eo-«mploye,  to 
contiDoe  piling  up  Iron  on  the  table  in  queatlon  after  he  saw  the  floor  sag 
thenunder,  and  that  audi  negligenoe  oansed  the  aoddent*  then  plaintiff  can- 
not recover.**  The  court  refused  lo  gtva  the  charge  as  reqaested*  but  dM 
charge  the  same,  adding  thereto  the  words:  '*ProTlded  defendant  had  pei^ 
formed  Its  du^  In  the  construction  of  the  groundwork  and  floor  in  qoeation.** 
The  defendant  also  asked  the  court  to  charge  "that.  If  the  jury  find  that 
plaintiff,  prior  to  the  accident,  knew  of  and  appredatad  Uie  manner  In  whldi 
defendant's  floor  was  constructed,  then  he  aasumed  the  risk  of  the  defect,  tf 
any,  and  its  construction,'*  This  request  was  refused,  aud  the  further  request 
waa  made  "that.  If  the  plaintiff  was  capable,  and  had  the  opportnnl^,  by 
knowing  thereof ,  prlOT  to  the  accident,  of  Judzlng  of  the  propriety  of  the 
form  conatmcUon  of  defendant's  floor,  tiien,  having  continued  in  its 
emplf^,  he  cannot  recover.**  1^  request  wss  refused.  In  Shato  v. 
Shetdan,  108  N.  Y.  668,  9  X.  £.  Bep.  183,  it  was  held  by  the  ^utt  of  appeals, 
viz.:  **The  mi^rity  of  the  court  are  of  opinion  that  this  judgment  should  be 
reversed,  for  the  reason  that  the  facts  eatablislied  beyond  dispute  that  tlie  In- 
jnred  onploye  entered  upon  the  service  and  remained  in  it  with  a  full  knowl- 
adge  ana  apinedation  of  the  risk  and  danger  resulting  from  leaving  the 
oou|^g  uncovered.  The  fact  was  entirely  (^vious,  the  resultant  peril  plain 
at  a  glanoe,  and  the  Injured  servant  a  skilled  workman,  a  foreman  of  the 
rollers,  accustomed  to  the  machinery  and  the  service,  and  having  thecapadty 
and  ability  to  fally  appredate  the  consequences  of  leaving  the  couplings  un- 
covered. Within  the  rule  applicable  to  such  cases,  the  plaintiff's  intestata 
took  upon  himsdf  the  risk  of  injury  from  the  observed  and  obvious  omls- 
aion.**  We  think  the  trial  judge  did  not  keep  within  the  principle  laid  down 
in  the  case  from  which  we  have  just  quoted.  Judgment  and  order  reversed 
on  the  exoeptions,  and  a  new  trial  ordered  in  the  county  ooart  of  Onondaga 
emin^t  wlui  costs  to  abide  the  event.   Ail  concur. 


Bbnjaiom  v.  BoaKBs. 
<Aipp0me  Court,  Omeral  Tarm,  Fimrib  ITspartment  Jnly  1,  ISM) 

1.  ▲OOOMMOSATIOir  ITOTS— Ubobt. 

The  tsot  that  an  aooommodation  nota  at  a  leffsl  rate  of  interest  waa  sold  a  w 
two  after  its  data  by  the  prinotpal  debtor  for  its  face  rains,  sad  by  mistake  or  1>- 
adverteaos  no  allowaaoe  waa  made  for  tlw  inlsrert  than  aonmed,  did  not  leadsr 

the  note  naorloaa. 
%  Sun— IjUbiutt  ot  Bdbstt. 

Wliers  the  sureties  upon  an  aooommodatltm  note  payable  to  the  p^ee  or  bearer 
eoppoaed,  when  they  slnied  it,  that  It  was  to  be  delivered  to  the  paToe,  and  the 
money  upon  it  obtained  from  her,  btit  there  was  no  agreunwit  to  ttm  efleot,  the 
fact  that  the  principal  debtor  sold  It  to  another  did  not  ooostitote  a  dhreralon  thora- 
of ;  and  tiie  fact  that  the  buyer,  who  paid  full  value,  knew  that  th^  stgned  with 
that  expectation,  did  not  afleot  his  bona  flde$,  nor  his  right  to  leoover  nmn  theoL 

Appeal  from  special  term,  Cortland  county. 

Action  by  Horace  Benjamin  against  Henry  L.  Bogers,  as  executor  of  the 
lust  will  and  testament  of  Hiram  Crandall,  deceased,  upon  a  promissory  note. 
Verdict  at  the  Cortland  drcnlt  for  plaintiff.  A  motion  for  a  new  trial  was 
made  upon  case  and  exceptions  at  a  spedal  term  at  Binghamton,  which  was 
denied.  Judgment  waa  mtered  in  Cortland  oonnty  for  plaintiff.  The  note 
read  as  follows: 

***4,000.  Jointly  and  severally  we  promise  to  pay  Nellie  Petit,  or  bearer, 
four  thousand  ddhua,  with  DSOt  one  year  from  date,  for  value.  Dated  Jann^ 
•17  6. 1880.  Lkman  Gauomb. 

"CAI.VDI  L.  Hatbawat. 
"HiBAK  Cbandall,  as  surety." 
At  tlie  dose  of  the  evldenoe  the  defendant  asked  the  court  to  hold  as  mat- 
tar  of  law  "that  this  note  was  not  reoeivad  hj  tlie  plaintiff  in  the  regular 
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course  of  buafneas."  The  defendant  also  asked  the  court  to  allow  the  deieDd- 
ant  to  go  to  the  Jury — Ftrnt,  "on  the  queBtion  as  to  whether  there  was  any  le- 
strictlon  of  the  purpose  of  which  the  note  was  made;  and.  aeamd,  wtiether 
the  plaintiff  did  or  did  not  have  notice  of  the  restriction;  ^ird,  whether  there 
was  a  diversion  of  the  note."  The  court  refused,  and  the  defendant  ex- 
cepted. Thereupon  the  court  "declined  to  hold  that  the  note  was  not  reeeived 
In  the  regularcourse  of  business."  To  that  the  defendant  excepted.  The  de- 
fendant "then  asked  to  submit  to  the  jury  the  question  whether  the  nutd  in 
suit  was  received  in  the  regular  course  of  business;  and  also  to  submit  to 
the  Jury  the  question  whether  the  plaintiff  is  a  bona  fide  holder  without  no- 
tice, claiming  that  he  was  not,  and  that  he  had  notice;"  and  the  court  there- 
npon<  ruled  as  follows:  "I  have  decided  that  he  did  have  notice*  and  as  Uw 
evidence  now  stands  I  should  say  to  the  jury  as  a  matter  of  law  that  be  did 
have  notice,  and.  if  this  note  was  diverted,  he  knew  it  was  diverted.  I  fauM 
that  there  Is  no  evidence  in  this  case  that  the  note  had  been  fraudulently  di- 
verted. That  is  what  I  hold,  and  for  the  lack  of  tliat  element  there  is  no 
qoestion  to  go  to  the  jury  upon  that  branch  of  the  case."  Ttie  defendant  ex- 
cepted. The  defendant  then  asked  to  go  to  the  jury  upon  the  question  (rf 
whether  there  was  a  restriction.  Thereupon  the  court  ol»erved:  I  say  tbera 
ts  no  evidence  of  any  restriction  to  submitto  the  jury,  I  do  not  hold  wbeCber 
there  was  in  foct  or  not.  I  say  so  far  as  the  evidence  in  tbb  case  is  con- 
cerned there  Is  none  to  disclose  that  there  was  in  fact  a  restriction.  **  Defend- 
ant excepted.  The  defendant  then  asked  the  court  "to  hold  that  the  plaintiff 
obtained  the  note  for  less  than  the  amount  actually  due  by  Its  terms,  and  that 
therefore  it  was  usurious.^  The  court  refused  so  to  rule,  and  the  defendant 
excepted.  The  court  thereuiwn  directed  a  verdict  for  $5,780.32;  and  to  that 
direction  the  defendant  excepted. 

Argued  before  Hakdin,  F.  J.,  and  Merwin,  J. 

Jf.  M.  Walten,  for  appellant.  X.  B.  Kern,  tm  zespondent. 

Habdin,  F.  J.  1.  Plaintiff's  complaint  alleges  that  the  note  In  suit  wis 
made  for  $4,000.  on  the  5tb  day  of  January,  IwO,  and  "that  before  the  uii 
note  became  due,  and  in  due  course  of  business,  the  said  note  was  for  valud 
sold  and  delivered  to  this  plaintiff,  who  Is  now  the  owner  and  holder  thereof," 
while  the  defendant  does  allege  In  bis  answer  that  Calklna  never  d^rered  it 
to  Nellie  Petit,  and  that  it  did  not  have  any  inception  "until  the  same  wasbj 
said  Leman  GalUns  delivered  to  the  plaintiff  in  this  action."  It  ia  then  al- 
leged that  it  was  transferred  by  Calkins  "to  tlie  plaintiff  for  an  amount  less 
than  the  amount  due  upon  the  note,  and  by  its  terms  at  the  time  of  said  trans- 
fer." It  then  alleges  that  It  was  transferred  upon  a  usurious  coaaidmtioa 
of  at  least  95;  and  It  Is  alleged,  "said  transfer  was  void  for  usary,  and  the 
note  is  invalid  in  the  hands  of  the  plaintiff,  and  he  has  no  right  of  actios 
thereupon  by  reason  of  the  same  upon  a  contract  void  under  the  atatute  of 
usury."  Under  this  somewhat  indefinite  answer  no  evidence  was  given  to 
establish  a  corrupt  agreement  to  take  and  receive  more  than  lawful  interat 
for  the  loan  of  money.  The  trifling  interest  of  one  day  or  so,  which  may 
have  accrued  upon  the  note  when  it  was  taken  by  the  plaintiff,  may  not  hava 
been  taken  Into  account  by  the  parties  at  the  time  the  note  was  taken  by  the 
plaintiff.  There  Is  no  evidence,  liowever,  to  indicate  the  omission  to  consiJer 
it  was  by  reason  of  a  usurious  corrupt  agreement,  or  that  any  devise  or  trick 
was  resorted  to  for  the  purpose  of  exacting  usury.  The  mistake  or  inadvert- 
ence did  not  constitute  usury,  and  undertbe  pleadings  and  evidence  the  court 
did  not  err  In  holding  that  no  usury  was  establised,  and  in  refusing  to  sub- 
mit the  case  to  the  jury  in  that  regard.  Insurance  Co.  v.  Sturget,  2  Cov. 
664;  Marvine  t.  Hymera,  12  K.  T.  231.  The  learned  counsel  for  the  de- 
fendant calls  oar  attention  to  Marvin  v.McCultum,  20  Johns.  288,  and  apon 
an  examination  of  that  case  we  find  the  triad  court,  upon  proof  beius  clveo 
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hut  the  dtftodant  ww  an  aeoommodatlon  makw*  wbo  oflttred  evldenoe  that 
i  was  *'boagbt  at  a  discount  firom  the  tnm  dae  thereon  at  the  time  of  the  pur- 
hase.  reje<£ed  the  eTldeoce  which  was  offend  to  prove  the  note  usnrions;" 
nd  the  court,  in  review  of  the  rulings,  held  it  waa  erroneous,  "as  the  d^nd- 
ni  offered  to  prove  the  agreement  betwreen  Hudson  (the  purchaser)  and  the 
aaker  was  nsurf one,  and  the.  note  was  first  given  to  H.  as  tecuxity  for  a  usu- 
ious  loaD."  We  think  the  case 'does  not  sustain  the  oontention  ot  the  de> 
endant  here.  We  think  Sail  v.  Wilton,  16  Barb.  554,  does  not  sustain  the 
.efendant^s  position.  In  thatease  Biglow  became  the  owner  of  the  note  upon 
.  usurious  consideration  expressly  agreed  upon  as  he  took  the  note  of  $120 
or  $115,  and  Aixsxt,  J.,  says  at  page  554:  "The  agreement  upon  which  he 
tbtained  the  note  was  usurious  and  void."  Bundy  had  stolen  the  note,  and 
t  bad  no  Inception  nntU  he  sold  It  to  Biglow  upon  a  usurious  agreement,  and 
he  plali^fl  had  no  better  rights  in  the  note  than  Biglow  acquired  by  such  usu* 
ioo8  agreement,  and  therefore  oould  not  recover.  Under  the  facts  disclosed  in 
bat  case,  "the  note  never  had  an  inception  so  as  to  enable  any  person  to  become 
i  boTUifide  holder  of  it. "  In  JBagtman  v.  ahaw,  66  N.  Y.  528.  Dwxoht,  C, 
approves  (rf  the  position  just  stated  when  considering  a  case  where  the  note  waa 
CM  at  a  usnrions  rate,  and  the  note  was  therefore  void  for  usury.  We  think 
here  was  no  evidence  to  show  any  reservation  beyond  the  1^1  Interest  upon 
t  mutual  agreement  between  the  parties,  and  that  the  trial  Judge  properly 
lisposed  of  the  queetlon  as  to  the  alleged  usury.  Matthew  v«  Ooe,  70  K.  T. 
142;  Guggmhtimor  v.  QeUzler,  81  N.  Y.  293;  Morton  T.  Thurtot,  85  X.  Y. 
i56;  Sevier  v.  CotWI.  87  K.  Y.  54. 

2.  Defendant's  evidence  ot  what  took  place  between  tbe  plaintiff  and  Lemao 
Calkins  when  the  plaintiff  became  the  owner  of  the  note  in  suit  reets  largely 
ipon  the  admissions  made  by  plaintiff  in  his  interviews  with  tbe  defendant 
md  his  attorney  and  another  witness.  Considering  the  same  In  the  most  f»- 
rorable  light  allowable,  It  appears  that  the  plaintiff  parted  with  value  when  he 
wcame  the  owner  of  tbe  note.  One  of  the  witnesses  says  that  the  plaintiff 
itated  ttiat  be  got  the  note  "the  next  day»  or  tbe  second  day  after  it  was 
Uted;"  and  that  the  plaintiff  stated  that  he  paid  •4,000  for  It;  that  tbe  94,000 
vas  "made  up  In  part  of  past-due  paper  of  Calkins,  and  part  In  money,  and 
M  couldn't  tul  the  exact  amount  of  the  nutes  and  the  exact  amount  of  the 
noney  that  was  delivered  over  at  the  time  to  Calkins,  but  he  thought  It  was 
ibout  half  and  half.**  It  clearly  appears  that  whatever  old  notes  represented 
'one-half"  thus  paid  over  were  given  up  and  surrendered,  and  the  otlier 
lalf  was  peld  in  cash  for  the  note  In  suit.  Such  surrender  and  payment  by 
he  plaintiff  entitled  him  to  be  oonsidered  a  bona  fide  holder  ft>r  value  of  tbe 
lote  taken  before  maturity.  Coddingion  v.  Bay,  20  Johns.  686;  IimLratwe 
7o,  V.  Church,  81  K.  Y.  218;  Lombard  v.  Bank,  4  N.  Y.  Snpp.  740;  Octet 
r.  Bank,  100  IT.  S.  2S9.  It  may  be  assumed  that  the  note  was  executed  by 
be  makers  when  they  had  a  supposition  that  Calkins  was  to  take  it  to  Kellie 
Pelit,  and  obtain  the  money  upon  it.  and  that  she  declined  to  advance  the 
noney  upon  it  when  it  whs  offered  to  her.  And  It'may  be  assumed  that  in- 
ormatlon  was  given  to  the  plaintiff  at  the  time  be  took  It  that  such  bad  been 
,be  hope  and  expectation  of  the  parties.  But  tbe  note  was  payable  to  her.  or 
:o  t>earer,  and  in  tliat  condition  whs  executed  by  all  the  makers.  There  is 
ibnndant  evidence  to  indicate  that  it  was  the  expectation  of  all  the  makers 
ffhen  tbe  note  was  executed  that  Calkins  would  receive  the  avails  of  the  note, 
rtiere  is  nothing  in  the  ease  to  show  any  agreement  that  there  was  an  express 
restriction  cKf  tbe  mode  in  which  the  note  should  l>e  used  by  Calkins.  It  was  not 
ligned  to  take  up  a  prior  noteon  which  any  of  the  makers  were  liable.  It  does 
aot  fall  within  tiie  case  of  Comstoek  v.  Sier,  78  N.  Y.  269 ;  nor  the  case  of  Ayru 
f.  Doping,  ^  Hun,  632.  In  the  latter  case  there  was  an  agreement  with  tbe 
lefendant  thai  the  note  should  be  used  "to  protect  a  creditor  of  her  contract- 
ir, "  and  after  aucb  agreement  the  plaintiff  totdc  tbe  note  "thus  restricted  and 
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diverted  onlj  aa  collateral  to*  and  In  setUmnsnt  of,  an  antecetlentdebt.**  We 
find  nothing  In  the  evidence  In  the  case  before  os  to  indicate  itn  expresn  agree- 
ment that  the  note  in  ault  should  be  used  with  Mre.  Petit  onlv,  nor  that  the 
intestate  was  especially  reetrlcted  In  having  the  note  negotiated  to  Hn.  Petit, 
(ff  that  it  was  a  fraud  upm  the  rights  of  the  Intestate  to  negotiate  the  same 
to  the  plaintlfl.  In  Bonk     Pmfi^ld,  69  N.  T.  fi02.  It  was  held,  viz.: 
"Where  a  promlssoiy  note  is  made  for  the  aoeommodation  of  the  payee,  but 
without  restriction  as  to  its  use,  an  Indorsee  taking  it  In  good  ftdth  aa  oollat- 
eral  security  for  an  antecedent  debt  of  the  payee  and  indorsee,  withont  other 
eonstdwation,  occupies  Uie  position  of  a  bolder  for  value,  and  can  recover 
thereon  against  the  maker.  The  precedent  debt  is  a  sufficient  oonsideration 
for  the  transfer,  and  no  new  oonsideration  need  be  shown.   It  is  only  wbere 
the  note  lias  been  diverted  from  the  purpose  for  which  it  wm  intended  by  tiie 
payee,  or  where  some  other  equity  exists  in  favor  ct  the  maker,  that  it  Is  nec- 
essary that  the  holder  should  have  parted  with  value  on  the  faith  <^  the  note 
In  order  to  enforce  the  same."  The  doetrlne  of  Bank  v.  Penfleld,  supra, 
was  reasserted  in  Bank  v.  Z\>t0nsand.  87     T.  8.   These  oases  reaffirm  the 
same  doctrine  stated  in  Bank  v.  ifeoM,  5  Benio,  836,  affirmed  3  K.  X,  4i'2; 
and,  in  connection  with  the  doctrine,  the  court  said  in  its  opinion  In  5  Denio 
that  "every  person  who  becomes  a  par^  to  an  aecommodattoii  note  or  bill 
does  so  for  ue  purpose  of  giving  it  credit  and  value,  and  he  will  not  be  per- 
ndtted  to  deny  against  a  bona  jw^  holder  for  valuable  consideration  tiiat  lie 
pnt  his  name  on  the  paper  for  valueactuailyreceived.**  In  Whixler-^,  Allvt^ 
69  How.  Pr.  118,  an  indorser  set  up  a  somewliat  similar  defense  to  the  one  at- 
tempted hen.   It  was  overruled,  and  the  plaintiff  was  held  to  be  a  hona  fidf 
holder.   In  dealing  with  it  the  court  remarked:  **If,  however,  he  [the  indor- 
ser] has  no  interest  In  the  way  in  which  tlie  proceeds  of  the  note  are  to  be 
used,  it  is  no  defense  to  him  that  he  was  told  that  the  note  was  to  be  dis- 
counted by  a  bank,  though  it  was  in  fact  the  intention  of  the  maker,  whom 
he  aooommodated,  to  use  the  note  In  paying  an  antecedent  debt,  and  tbougli 
tlie  note  be  so  used..  **    In  Bank  v.  Corey ,  1  Hill.  518.  indorsers  soogtat  to  defend 
npon  Uie  ground  that  their  indorsement  was  obtained  "for  the  purpoaeeC  en< 
abling  Borst,  the  maker,  to  get  it  discounted  at  the  Albany  <Mty  Bank  to  raise 
money  to  buy  barley."    The  court  remarked,  viz.:  **Butitdoes  not  app^ 
that  Uie  imlorsers  had  any  interest  in  having  ildiscoimtedtaty  the  Albany  Citr 
Bank,  or  that  the  use  which  Borst  should  make  of  the  money  was  In  anywar 
important  to  them,"  (the  Indorsers.)   In  Montroaa  v.  Clarke  2  Sandf.  118.  it 
appeared  that  when  the  note  was  loaned  by  one  brotberto  another  the  borrow- 
er told  the  brother  he  "wanted  to  get  the  note  discounted  at  the  Albany  Citr 
Bank,  but  there  was  no  positive  agreement  that  it  should  bedisooanted  there.  * 
In  dealing  with  the  point  made,  the  court  said,  viz.:  "To  expose  n^otiable 
paper  to  the  objection  of  a  diversion  from  the  nse  to  whieh  U  was  to  ba  ap- 
plied, an  agreement  as  to  the  manner  in  which  it  was  to  be  used  most  bf 
shown.  A  mere  intimation  of  the  party  accomodated  that  he  *  wants  or  ex- 
pects to  get  it  discounted  at  a  particular  bank '  is  slight  evidence  indeed  <tf 
such  an  agreement,  especially  when  the  note  was  given  for  the  general  pur- 
pose frf  helping  him  out  of  difficulty.   Judge  Story  (1  Story,  Bills.  6  1^1) 
says:  It  is  no  defense  or  bar  that  the  bill  was  known  to  the  holder  to  ne  an 
accommodation  bill  between  the  other  parties  if  be  takes  it  for  value  Itona 
before  it  has  become  due.   The  reason  is,  the  remarks,  that  the  very  oi*- 
ject  of  every  accommodation  bill  ts  to  enable  the  parties  thereto,  by  a  asle  or 
other  n^otiation  thereof,  to  obtain  a  free  credit  and  circulation  thereof;  acJ 
this  object,  bn  says,  would  be  wholly  frustrated  unless  the  purchaser  or 
other  holder  for  value  could  hold  such  a  bill  by  as  Arm  and  valid  a  title  as  .i 
it  were  founded  in  a  real  business  transaction.   In  short,  the  putiea  to  ev^^T 
accommodation  bill  bold  Uiemselves  out  to  the  public  hy  their  dgm^n  to  M 
ahsolnt^  bound  to  avoiy  parson  who  shall  take  the  same  for  value  to  the 
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MiDfl  extont  at  If  tbat  nliw  wen  pmonsUy  adTanced  to  them,  or  on  tbdr 
account,  or  at  their  request. "  We  Uilnk  the  faet  that  plaintiff  had  notice  or 
information  that  the  jparlleB  to  the  note  suppoaed  It  was  to  be  paned  to,  or 
disconnted  by,  Nellie  Petit  doee  not  prevent  him  from  recovering.  In  dealing 
with  a  like  question  in  Potoett  t.  Waters,  17  Johns.  179,  tlie  court  said,  viz.; 
**If  the  plainUffs  knew  when  tliey  received  the  note  that  it  was  intended  to 
be  discounted  at  the  Bank  of  Kewburgli,  and  had  been  refused,  it  would  not 
affect  tbem  or  establish  any  fraud."  In  Bank  v.  Hyda,  4  Cow.  573.  the  court 
said:  "Nor  is  the  validity  of  the  note  affected  by  the  ciroumslance  that  it  was 
drawn  for  the  purpose  of  being  discounted  nt  the  Bank  of  Chenango.  It  was 
made  to  ndse  money  on.  It  did  not  change  tlie  responsibility  of  any  of  the 
partiea  to  it  ttiat  the  money  was  advanced  by  BirdsaU  instead  of  the  bank." 
The  case  of  DttmUton  T.  Bacon,  10  Johns.  198,  does  not  aid  the  appellnnt. 
There  was  an  agreement,  evidenced  by  a  letter,  whlcli  was  clearly  violated, 
and  the  note  "waa  not  discounted  on  the  terms  stated  In  the  letter."  See 
opinion  of  Sutherland,  J.,  4  Cow.  573.  As  we  have  before  stated,  we 
think  the  evidence  falls  short  of  a  defense.  It  does  not  establish  a  restrictive 
agreement.  The  slight  evidence  bearing  upon  the  subject  Is  Indetlnite  and 
onoertain.  and  not  sufficient  to  overcome  the  terms  of  the  note,  and  the  pre- 
sumption arising  upon  its  production.  In  Van  Duger  v.  Botoa,  21 N.  Y.  688, 
Benio,  J.,  said;  "The  maker  who,  by  putting  bis  paper  tn  circulation,  has 
invited  the  public  to  receive  it  of  any  one  having  it  in  possession  with  appar- 
ent title  Is  estopped  to  urge  the  actual  defect  of  title  agfdnst  a  bona  fide  bold- 
er.** Theee  views  lead  us  to  the  conclusion  tliattbe  trial  Judge  committed 
no  error  In  directing  a  verdict  for  the  plaintiff  for  the  amount  due  npon  Uw 
note  in  suit.  Judgment  and  order  affirmed,  with  costs. 


Cboss  et  al.  e.  United  States  Trust  Co.  »t  oZ. 

{Supreme  Court,  Special  Term,  New  YorX  Cownty.  Jtme,  1890.) 

OfHnruoT  ov  Laws— Wuja— Tausn  of  Pibbohautt. 

Where  a  testatrix  dying  in  Kbode  blaad  creates  la  a  New  York  oorporaUon  oer- 
tala  tniBts  relating  to  peraooalty,  which  are  valid  under  the  laws  of  tenaMx'i  dmn- 
idle,  bat  void  oDoer  the  laws  of  New  York,  tbough  not  on  aooonnt  of  the  btoa- 
paol^  of  the  benafiotariea  to  take,  the  oourta  of  toe  latter  state  will  not  aiiume 
joxlMiotlon  in  tbe  premiBea,  but  the  trusts  most  be  adminlsterad  and  their  valid- 
ity determined  nnder  the  laws  of  Rhode  Island. 

Bdtoard  C  Jamea,  im  platntlfb.  atnoart  ^  BhMon  and  M,  T.  JTeira- 

Aon,  for  defendants. 

0*Bri£N,  J.  This  action  is  brought  to  obtain  a  judicial  construction  of 
certain  provisions  of  tbe  will  of  Fhebe  Jane  Cross,  deceased,  which  creates 
certain  trusts  in  the  defendant  over  8700,000  of  railroad  mortgage  bonds, 
now  in  tbe  hands  of  the  trust  company.  The  testator  had  her  domicile  in 
Bhode  Island.  She  raiide  her  will  there,  and  it  is  in  all  Its  provisions  valid 
by  the  law  of  that  state.  When  the  testatrix  died,  in  1878,  her  will  was  pro- 
bated in  Bhode  Island,  and  for  seven  years  the  plaintiff  executors  themselves 
administered  these  trusts  under  the  supervision  of  the  courts  of  that  state. 
It  is  conceded  that  the  trusts,  though  valid  under  tbe  laws  of  Khode  Island, 
are  in  part  or  wholly  void  under  the  laws  of  tbe  state  of  New  York.  Tbe 
fund,  consisting  entirely  of  personal  property,  is  In  the  possession  of  tbe 
trust  company,  a  New  York  corporation.  Is  the  validity  of  the  provisions 
of  tbe  will,  as  to  property  thus  held,  to  be  governed  by  the  laws  of  this  state 
or  those  of  Bhode  Island? 

It  may  be  stated  as  a  general  rule  of  law,  sustained  by  nnmeroos  decisions, 
tbat  tbe  law  of  domicile  governs  in  the  disposition  of  personal  property.  In 
tlie  case  of  OTiamberlain  v.  Chamberlain,  48  N.  Y.  424,  the  question  was 
whether  a  charitable  bequest  of  personal  property  by  a  citizen  of  New  Yoi^ 
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to  a  corporation  of  PennsylTanln,  upon  a  trust  to  be  admiBlstered  In  Peno- 
sylvania,  was  void  beciiune  cuntrary  to  the  law  of  Xew  York,  where  the 
testator  was  domiciled  and  the  will  was  executed.  Allen,  J.,  in  delivering 
tbe  opinion  of  the  court,  says:  "The  law  of  the  testator's  domicile  contruLi 
as  to  tbe  formal  requisites  essential  to  the  ralidtty  of  the  will,  as  a  me  ins 
of  transmitting  pn^ertj,  the  capacity  of  the  testator,  and  tbe  oonatractioQ 
of  tbe  Instrument.  Personal  property  has  no  locality,  and  therefore  the  law 
at  tbe  domicile  of  the  owner  governs  its  tranBmission  either  by  liiat  will  and 
testament  or  by  succession  in  case  of  intestacy.  But,  if  witbtn  the  tex  dom- 
ieilti,  a  will  has  all  the  forms  and  requisites  to  pass  the  title  to  personalty, 
the  validity  of  the  partloular  bequests  will  depend  upon  the  law  of  the  domi- 
cile of  the  legatee,  and  of  the  government  to  which  the  fund  is,  hy  the  terms 
of  the  will,  to  be  transmitted  for  admlnlstraUon,  and  thepartlcubir  purposts 
indicated  by  the  testator.  Whatever  may  be  the  law  of  Pennsylvanhu  a  tes- 
tator domiciled  In  that  state  auinot  estaUisb  by  iMquests  of  peraonstty  to  dti- 
nna  or  corporations  of  this  state  a  charity  in  trust  to  be  admniistend  here,  in- 
consistent with  the  poH(7  or  the  laws  of  this  stato.  *  *  *  Bofarastbe  va- 
lidity of  bequestsdepends  upon  tile  general  htw  and  pollej  of  the  state,  affect- 
ing property  and  Its  aequlsltion  generally,  and  resting  to  its  acearanlatioo 
and  a  suspfflision  of  ownership,  and  the  power  of  alienation,  each  state  la  sor- 
ereigtt  as  to  all  property  within  its  territory,  whether  real  or  personal." 
This  language  Is  ortMid  enough  to  apply  to  all  testamentaiy  dlqiMlttras  of 
personal  property,  and,  so  cooBldered.  would  work  a  substantial  modification, 
it  not  an  entire  abrogation,  of  the  well  and  long  est^llshed  mle  that  the  law  of 
the  te!totor*B  doml^  governs  tbe  disposition  of  personal  property,  and,  so 
considered,  would  be  conclusive  of  the  questions  hen  involTed.  Sataequent 
decisions,  howevw,  expressly  recc^iza  the  former  caseSi  leannoniiee  4l.e 
original  rule,  and  thua  couQne  the  Chamberlain  Caw  to  stated  conditions^. 
When,  therefore^  we  take  the  point  actually  dedded  in  that  case  apart  from 
the  language  used,  we  And  that  the  questions  involved  were  eharitaUe  be- 
quests and  the  capacity  of  a  legatee  to  take.  Tbe  capacHy  oC  the  iMatee  to 
take  must  necessarily  go  to,  and  affect  the  validity'  ch^  a  bequest,  u  mailn 
to  one  incapable  of  taking,  tbe  will,  so  fitr  as  that  legacy  is  oonoarned*  mu^: 
fkil,  and  such  a  question  must  be  Jadged.  not  by  Uw  laws  of  a  testator  • 
domicile,  but  by  those  of  tbe  legatee's,  for  by  the  latter  alone  is  his  c^ncitt- 
created,  limited,  and  defined.  Applied  to  charitable  bequests,  when  werecaU 
the  jealousy  with  which  they  are  watched,  the  restrictions  Imposed  hf  stsi- 
ute,  and  the  disabilities  and  limitations  placed  on  (diaxitable  aasotiatioo. 
or  corporations  to  take,  the  reason  for  the  application  of  the  mle  ^hax 
tbe  law  of  the  domicile  of  the  legatee  must  govern  ts  apparent.  That  th<t 
Chamberlain  decision  Is  to  be  thus  limited  is  shown  by  the  cases  (riF  Mani'^ 
V.  Manlce,  48  N.  Y.  387-389;  Draper  v.  College,  fi7  How.  Pr.  269:  anl 
Mapes  V.  Society,  33  Hun,  360.  In  Jifanioe  v.  Manice,  mpra,  than  was  a 
bequest  by  a  citizen  of  this  state  of  95,000  to  Yale  college,  to  be  aoeamnbtt^t 
as  a  trust  fund  for  a  purpose  Invalid  under  tbe  laws  of  New  Toik.  T.m 
court,  however,  held  tbe  bequest  effectual  so  fares  requiring  the  payment  of 
tbe  fund  to  the  legatee  In  Connecttcut.  As  to  the  questions  arising  upon  I^« 
validity  of  tlie  trust,  the  court  says:  "These  are  questions,  bowevw,  which 
must  necessarily  be  determined  by  the  courts  of  the  state  in  which  tbe  corpora 
tlon'a  legatee  is  situated.  The  fund  Is  to  go  thwe.  and  be  there  adnair.i^- 
tered.  The  will  of  the  testator,  so  far  as  tin  courts  of  this  state  cut  airt 
upon  It,  is  fully  executed  when  tbe  money  Is  paid  to  tbe  proper  oflloer  of  ihe 
foreign  corporation." 

In  Draper  v.  College,  eupra.  Justice  Vah  Tomt  says  of  the  beqne5ts 
to  tbe  trustees  of  the  college:  "The  college  being  legally  aothorind  to  tuke 
the  gifts,  the  question  as  to  tbe  validity  of  the  directions  and  oooditions 
imposed  by  tbe  testator  as  to  holding,  investing,  anmimnWfag,  snd  i^plyicg 
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is  ftfr  tba  ooMldaratton  of  the  eeaita  of  HanaobnsefctB,  in  whom  thetr  vftltd- 
Hy  oDder  the  laws  of  tbst  etate  Is  to  be  determined."  In  J£ape$  t.  Soelety, 
supra,  (general  term,  second  department.)  it  is  said:  **A  testatn.  domiciled 
at  tba  time  of  hie  deaUi  In  the  state  of  Gonneotlcnt.  left  a  will  by  which  he 
gave  ooe-thlrd  of  fats  residoary  estate  to  the  Am«rlaan  Home  Miaelonary 
Soclflty.  This  was  an  association  of  persons  orgRnized  for  charitable  and  re* 
ligions  purposes,  domiciled  in  the  state  of  Now  xork.  but  nnfnoorporated  at 
the  time  of  the  testator's  death.  By  the  laws  of  the  state  at  Kew  York  the 
beqnest  was  t(M;  by  the  laws  of  Connecticut  It  was  good.  Held,  that  the 
beqaest  was  governed  by  the  laws  of  Kew  Turk,  and  wns  therefore  void." 
Babnabd,  p.  J.,  says:  "Tiie  general  rule  Is  tliat,  while  the  execatlon  of  the 
will  and  the  oapaclty  of  the  testator,  and  the  construction  of  the  Instrument, 
is  governed  by  the  law  of  the  domicile  of  the  testator,  yet  the  law  of  the  domi- 
cile of  the  legatee  governs  the  validity  fst  the  bequest."  This  rule,  pecaliarly 
applicable  to  charitable  bequests,  when  applied  to  bequests  to  individuals  with 
capacity  to  take,  fails,  because  the  reason  and  the  foundation  upon  which  the 
rale  itself  is  supported  are  wanting.  In  the  present  case  the  beneficiaries  are 
in  law  eiqiable  of  taking.  The  property  Is  personal.  No  charity  Is  created 
by  tiie  tntst.  Ho  prlndi^e  or  policy  is  involved  which  can  be  urged  against 
the  ^ypUcatlon  of  the  old  established  rule  of  teai  domtoUU.  In  this  connec- 
tion the  distinction  between  real  and  personal  property  must  always  be  ob- 
served,  as  clearly  pointed  out  in  WMta  v.  Hoteard,  46  N.  Y.  144.  In  that 
case  the  testator  was  a  resident  of  Oonnecticut,  and  OitovzR,  3.,  says:  ''The 
validity  or  the  bequests  of  his  personal  property,  and  all  questions  of  succes* 
eion  thereto,  or  rights  therein,  must  be  determined  under  the  laws  of  that 
state  and  by  the  oourts  of  that  state.  *  *  *  In  addition  *  *  *  the 
teatator  was  seiud  of  real  estate  situated  In  the  city  of  New  York.  The 
validityof  the  devise  of  the  latter  property  *  *  *  must  be  determined 
by  the  laws  and  conrta  of  New  York.^  See,  also,  MoUltrU  v.  Hvnt»  28  N. 
Y.  394. 

Tbe  trust  here  ioTolved,  rs  before  stated,  relates  soldy  to  personal  property* 
and  was  created  In  Rhode  Island,  pursuant  to  the  lawa  <d  that  state,  by  one 
domiciled  there,  who  appointed  as  her  trustee  a  New  York  corporation.  Al- 
though the  trust  Is  valid  in  Rhode  Island,  it  is  claimed  that  as  the  provisions 
thereof  contravene  our  statute  against  perpetuities,  and  the  fund  and  trustee 
are  here,  it  becomes  necebsary  to  declare  the  same  void,  and  decree  a  distri- 
bution under  the  laws  of  New  York.  It  would  seemingly  be  a  harsh  rule  of 
law  that  a  citizen  of  another  state,  who  had  made  a  valid  will  according  to 
the  law  of  that  state,  should,  by  selecting  a  trustee  In  another  state,  to  whom 
the  personal  property  was  sent,  render  the  will  void,  and  entail  the  penalty  of 
liavlng  the  property  distributed,  not  aooording  to  the  terms  of  his  will,  bat 
under  the  laws  of  the  fornlgn  state,  ns  though  be  had  died  therein  intestate. 
Tbat  the  oourts  of  this  state  will  not  administer  the  estate  of  a  foreign  citi- 
zen here,  in  contravention  of  the  laws  of  this  state.  Is  true,  and,  from  reasons 
of  policy  and  principle,  will  apply  its  own  laws  to  questions  affecting  real 
estate  here  Is  equally  true;  but,  in  reference  to  personal  property  and  the  test- 
amentary disposition  thereof,  It  will  remit  all  qnestlons  relating  thereto, 
and,  in  case  of  neoessify,  the  property  itself,  to  the  domieile  of  the  testator, 
to  be  there  dealt  with  under  the  }ex  domicilii.  It  will  be  thus  seen  that  I  do 
not  agree  with  plaintiffs'  contention  tbat  the  case  of  Chan^erlain  v.  Gharri 
berlain,  tupra,  is  controlling  upon  the  case  at  bar. 

This  case,  both  in  its  facts  and  in  principle,  Is  more  like  Degpard  v.  CAureA- 
ill,  53  N.  Y.  198.  As  therein  said:  "The  testator  had  his  domicile  in  the 
Btate  of  California.  He  made  his  will  there.  No  question  is  made  but  that 
it  is  in  all  its  provisions  valid  by  the  law  of  tliat  state.  It,  however,  by  its 
t«rms,  disposes  of  certain  property  in  tills  state,  and  by  provisions  which  are 
invalid  here,  inasmuch  aa  tbey  run  counter  to  our  statute  law.   1  Bev.  St.  p. 
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723.  §  15;  Id.  p.  773,  g  1.  The  statute  law  here  referred  to  embodies  the 
policy  of  this  state  in  relation  to  perpetuities  and  accumulations.  As  this 
sovereignty  will  not  uphold  a  devise  or  bequest  bj  one  of  Its  citizens  in  con- 
travention of  that  poli^.  It  wlU  not  give  its  direct  aid  to  anstnin*  enforce,  or 
administer  here  such  a  devise  cr  bequest  made  hj  a  citizen  of  another  aov- 
ereignty.  Cltamberlain  t.  Chamberlain,  48  N.  T.  424.  Tet  it  is  no  put  of 
the  policy  of  this  state  to  interdict  perpetuities  or  accumulations  in  another 
state.  Id.  434.  «  *  «  Personal  property  is  subject  to  the  law  which  gor- 
erns  the  person  of  its  owner,  as  to  its  transmission  by  last  will  and  teatament: 
and  this  principle,  though  arising  in  the  exercise  of  international  comity,  hss 
become  obligatory  as  a  rule  of  decision  bytbecourts.  And,  as  a  general  rule, 
the  distribution  <d  persoiul  property,  wherever  made,  must  be  acoording  to  the 
law  of  the  place  of  the  testator's  domicile.  As  has  been  stated,  the  courts  of 
this  state  may  not  directly  ^d  In  carrying  out  here  a  bequest  which  is  In  vio- 
lation ai  its  statute  law  and  contrary  to  a  policy  of  which  it  istenadoua.  And 
yet  th^  may  not  hold  the  bequest  void  when  it  is  valid  by  the  law  d  the 
state  hy  whicb  Oie  disposition-  of  the  property  is  to  be  governed.  The  one 
would  be  to  tnmsgress  the  written  law  oi  this  state;  the  other  woold  be  to 
disregard  an  unwritten  rule  of  law.  well  settled,  and  of  extensive  and  fr^ 
quent  application.''  While,  therefore,  the  courts  of  this  state  will  not  directly 
aid  in  carrying  out  here  the  trust  whltdi  is  in  violation  of  its  statute  law.  no 
valid  reason  is  presented  why  it  should  assume  jurisdiction  over  the  property 
and  the  persons  interestedi  and  give  a  constmt^on  ot  the  provisions  of  the 
will  which  will  render  void  the  testamentary  disposition  of  property,  which 
was  valid  In  the  state  where  the  test^x  was  domiciled.  The  only  illegality 
or  disabilifyin  thisoase  is  not  as  to  any  inherent  iUsgalitylnUietruata  then^ 
selves,  but  rather  to  the  disability  of  the  trustee  to  take  and  adminiata  the 
trust.  By  the  cbarto'  terms  of  Uie  defeiulant  bust  oompany  it  la  iooipabie 
ot  executing  any  trust  not  valid  by  the  laws  of  New  Toi^;  but  it  la  a  well- 
settled  principle  that  equity  ntfver  wants  any  trustee,  <v.  In  other  wMds,  as 
stated  in  Perry  on  Trusts,  (4th  Ed.  g  38,)  '*if  a  trost  Is  onee  properly  eieaited, 
incompetency,  disability,  death,  or  non-appointment  of  a  trustee  shall  not  de- 
feat It."  The  selection,  therefore,  of  the  defendant  as  trustee,  which  cannot, 
under  its  charter,  execute  the  same  because  not  a  valid  trust  under  Uie  Uvi 
of  this  state,  is  no  reason  for  holding  the  trust  itself  invalid.  I  have  been 
referred  to  no  autboiity  in  which  it  has  been  held  that  the  incapacity  ot  the 
trustee,  from  either  private  domicile  or  personal  or  corporate  disability,  de- 
stroya  the  trust  itself.  In  this  very  case  the  trusts  were  earried  out  for  more 
than  seven  years  without  the  intervention  of  the  trustee  designated.  An  ac- 
count of  the  administration  of  the  trusts  during  those  seven  yeara  waa  ren- 
dered Lo,  and  passed  upon  by,  the  llliode  Island  court,  and,  had  it  been  aode- 
sireil  by  plaintiffs,  the  very  question  now  presented  could  have  been  passed 
upon  in  that  state.  In  my  opinion,  therefore,  the  proper  course  for  Uie  eoiiit 
here  to  take  is  to  refuse  to  assume  jurisdiction,  and  to  remit  the  property, 
and,  if  needs  be,  the  persons,  to  tlie  Hhode  Island  courts,  to  the  end  that  thi> 
law  of  the  testator's  domicile  may  be  applied  in  determining  the  TSlidity  of 
the  will  as  a  means  of  transmitting  property,  and  to  the  construction  of  the 
Instrnment  itself.  There  should  be  judgmeot,  tberotore.  in  favor  trf  the  de- 
fendants, dismissing  tiie  complaint. 
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FOULKB  «.  FOtTLKB  «(  ol. 
(SujnviM  court,  (Terwal  T«rm,  Stoond  I>«p(Mtni«nt  July  U,  IMO.) 

Jin>«inin— Bw  Judkuu— Jnunnonoir  w  BmuMUfs. 

Plaintiff,  M  *  rMtdury  legatee  of  Ua  fattier,  filed  oMeettona  w  the  aooonnta  of 
the  executors  on  tbe  groand  that  they  charged  him  with  CM|OO0  adraooed  to  him 
testator,  but  InstMd  of  introdadng  evidenoe  before  the  referee  to  show  the  In- 
Talidl^r  of  the  acoounts,  tlie  Itsaes  rused  by  the  ob}eotl(ms  were,  by  oonaent  of  hli 
ooansel,  reaerred  for  argnmoDt  before  the  surrogatew  SM,  tut  deeraea  <tf  the 
surrogate  oTorruUng  the  objeoUona  sod  dlreoting  a  distribution  were  ooDolosive 
agialnst  plaintiff,  until  rerersed  upon  appeal,  and  a  bar  to  a  subaaqnanfc  action  to 
reoorer  his  distributive  ahare  of  nla  father's  estate,  his  right  to  wnMi  d^endad 
upon  whether  be  had  been  properly  charged  with  the  $26,000. 

Appeal  from  drcait  court,  Kings  county. 

Action  by  John  W.  Fonlks  against  Thomas  Foulks  and  others,  executors  of 
Willinm  Foulks,  deceaaed,  and  others.  From  a  Judgment  dismissing  bis  com- 
plaint tbe  plaintiff  appeals.  For  report  of  general  term  opinion  afflrmlng  an 
interlocutory  Judgment  overruling  &  demurrer  to  tbe  complaint,  see  6  K.  Y. 
Supp.  112;  and  for  denial  by  the  sum^ate  oC  a  motion  to  vacate  deenes 
theretofore  rendered,  see  ante,  515. 

Argued  beton  Babkahd,  P.  J.,  and  Dtemah  and  Pratt,  JJ. 

Goodrieht  Dtadp  S  ffoodrkh,  tot  i^peJIant.  LawUm  4  ITeWt  tot  raapond- 
enta. 

Dtkhak,  J.  This  action  was  commenced  for  the  recovery  of  the  distribu- 
tive share  of  the  plaintiff  In  the  estate  of  William  Fonlks,  deceased.  William 
Fonlks,  who  was  the  fether  of  tbe  plaintiff,  John  W.  Foulks.  died  ontbe26tb 
day  of  Angost,  1880,  leaving  a  last  wUi  and  testament  in  which  the  defend- 
ants were  appointed  executors.  The  will  was  proved,  and  the  defendants 
qualified  as  the  executors  thereof.  The  provision  of  the  will  involved  in  this 
action  is  this:  "^Seeond.  As  soon  as  possible  after  my  decease,  my  executors 
■hall  sell  and  dispose  of  all  of  my  real  estate  then  remaining,  and  the  proceeds 
thereof,  and  of  such  real  estate  as  shall  have  been  theretofore  sold,  together 
with  all  my  personal  property  then  remaining,  my  executors  shall  divide  (and 
I  do  hereby  give  nnd  bequeath  tbe  same)  equally  to  and  among  my  children, 
share  and  share  alike,  and  if  either  of  my  children  shall  have  died  before  my 
decease,  leaving  Issue  them  surviving,  such  issue  shall  take  tbe  same  share 
which  its  parent  would  have  taken  if  living.  I,  however,  expressly  provide, 
as  to  the  foregoing  division  of  my  estate,  that  whatever  advances  have  been 
made  by  me,  or  shall  hereafter  be  made  by  me,  to  either  of  my  sons  or  daugh- 
ters during  my  life-time,  as  the  same  shall  appear  on  my  book  of  account, 
■bowing  sucb  advances,  shall  be  charged  to  such  sons  and  daughters  respect* 
ively,  and  deducted  out  of  their  respective  shares  of  my  property  upon  the  final 
division  by  my  executors  as  above  directed." 

In  April,  1SS8,  the  executors  petitioned  tbe  surrogate  for  a  final  settlement 
of  their  accounts,  and,  in  the  accounts  which  they  Sled,  the  plaintiff  In  this 
action  whs  charged  with  the  sum  of  926,000  (or  advancements  made  to  him 
by  his  father  In  his  life-time.  That  charge  was  made  by  reason  of  the  follow- 
ing entry  upon  tbe  account-book  of  the  deceased:  "Account  with  John  W. 
Foulks,  September  10th,  1382.  Money  lent  on  different  t\m6a  to  San  Fran- 
cisco and  aew  York,  as  near  as  I  can  tell  at  present,  la  twenty-six  thousand, 
(•26,000.)"  Having  been  cited  to  appear  on  sach  accounting  tbe  plaintiff 
Bled  objections  to  the  accounts,  and  the  objections  appertaining  to  tlie  ques- 
tlon  now  Involved  were  as  follows:  **8nenth.  In  that  by  said  account  it  ap- 
pears John  W.  Fonlks  has  been  advanced  926,000  by  said  testator  during  bis 
life-time.  Eighth.  In  that  said  accounts  charged  said  John  W.  Foulks  with 
the  sum  of  926,000,  claimed  to  have  been  advanced  to  him  during  the  lifetime 
of  siUd  deceased."  Thereupon  an  order  of  relorenoe  was  made  raferring  tba 
▼.10H.T3.no.lO— 50 
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accounts  of  the  executors  to  a  referee  for  examiuation.  The  parties  uppeartJ 
before  the  referee  on  the  2Sth  day  of  May,  1888,  and  the  pl^ntifiF  in  this  ac- 
tion was  Bworn  as  a  witness,  and  examined  as  follows:  **<fiie»tion,  Mr. 
Foulks,  what  was  your  relation  to  the  decedent  here?  Anstoer.  He  was  my 
father.  Q.  In  the  accounts  of  the  executors  here,  as  presented,  is  8t8t«meiit 
that  during  your  father's  life-time  926,000  was  advanced  by  him  to  you.  Is 
that  true?  Afr.  Latoton.  Objected  toon  the  ground  that  tha^  Is  not  a  matter 
witliin  the  proTinoe  of  the  iief eree  on  this  accounting."  Tbecounsel  for  John 
W.  FouIliB  offers  to  prove  that  at  the  time  of  the  alleged  advances  Mr.  Poulki 
and  his  father  were  partners  in  business,  and  that  said  alleged  advanees  were 
not  advances,  but  were  contributions  by  SfUd  decedent  as  his  share  in  said 
partnership.  The  parties  consent  to  an  adjournment  of  the  refermoe  for  one 
week,  with  the  understanding  that  the  executors  are  not  to  be  further  exam- 
ined In  reference  to  the  accounts ;  Mr.  New  to  go  over  the  bookn  with  the 
counsel  for  the  oontestant  previous  to  the  adjourned  day,  and  wben  he  cao  do 
it  he  is  to  admit  sneb  evldenoe  without  b^ng  eumined  onlly  In  retennot 
thereto. 

Such  were  the  proceedings  before  the  referee  so  far  as  they  are  diaetasedbf 
the  record  before  us,  and  on  the  13th  day  of  June,  1888.  the  referee  made  h^ 
report*  in  which  ha  passed  upon  the  accounts,  and  which  contained  this  stat»- 
ment:  "That  the  issues  raised  under  and  by  the  seventh  and  eighth  objec- 
tions filed  by  said  John  W.  Foulka,  contestant,  have  been,  by  consent  of  the 
attorneys  for  said  John  W.  Foulks,  and  said  executors  and  executrix,  reaerred 
for  argument  before  the  surrogate  of  Kings  county,  and  for  his  adjudication 
thereon."  Upon  the  coming  in  of  such  report  of  the  referee  an  order  was 
made  by  the  surrogate  which  contained  the  foltowing  statement:  "And  now 
having  examined  said  report,  and  the  proofs  and  allegations  of  the  parties, 
and  maturely  considered  the  same,  and  the  parties  having  agreed  that,  out  oS 
the  assets  in  the  hands  of  s^d  executors,  s^  executors  shall  reserve  in  kind 
a  part  or  portion  thereof  not  less  in  value  than  916,000  to  meet  or  oover  tlte 
c^aim  or  interest  (If  any  there  be)  of  said  John  W.  Foulks,  the  couteataot 
herein,  and  a  further  summary  statement  being  liereto  annexed  and  forming 
part  of  this  decree,  and  to  be  recorded  herewith,  the  surrogate  proceeded  to 
settle  the  said  account  in  accordance  with  such  summary  statement,  and  said 
report  of  said  referee."  And  then  the  surrogate,  among  other  things,  ordend 
"that  of  the  remainder  of  the  assets  in  their  hands  the  said  executors  reserre 
so  much,  and  such  part  in  kind,  as  ahaU  equal  In  value  fifteen  thousand  del* 
lars,  to  be  held  by  them  until  the  decision  and  final  determination  of  the  ques- 
tions raised  under  objections  seven  and  eight,  filed  as  aforestud  on  tbecooteat 
of  tills  account,  and  the  motion  made  and  argued  herein  on  the  fouileenth 
day  of  June,  1888,  or  of  or  upon  any  appeal  that  may  be  duiy  taken  thereioor 
therefrom,  to  any  court  or  courts. "  Afterwards,  and  on  the  23d  day  of  Novob- 
ber,  1888,  the  surrogate  made  a  decree  in  which  he  recited  the  objections  nnm- 
bers  7  and  8  of  John  W.  Foulks,  and  the  reservation  of  the  sum  of  $15^- 
000  by  his  order  of  July  12,  1888,  and  then  stated  that  after  liearing  coun- 
sel in  support  of,  and  in  opposition  to,  such  objections,  and  the  testimony  U- 
fered  in  that  behalf  under  the  same,  it  was  ordered  that  the  motion  be  denied, 
and  that  the  executors  proceed  with,  and  distribute  the  remainder  of  tlie 
property  and  assets  of  the  estate  In  their  hands  according  to  tlie  terms  of  the 
will,  and  on  the  27th  day  of  November,  1888,  a  supplemental  decree  was  made 
and  entered,  of  substantially  the  same  purport.  After  the  decreea  of  the  sa^ 
rogale  were  made,  the  plaintiff  commenced  this  action  for  the  raooTMyof  the 
sum  of  826,000  so  charged  against  him  as  advances,  and  allowed  as  audi  br 
the  surrogate.  Bud  the  d^endanta  have  set  up  the  proceedings  and  decrees  <f 
the  surn^te  as  a  bar  to  the  action.  The  cause  was  tried  m  the  tircuit  and 
the  complaint  was  dismissed,  and  the  plaintiff  has  a^ealfld  tarn  the  judg- 
ment entered  against  him. 
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Then  WW  ao  dispute  about  the  flwtB  so  far  as  th^  hare  betn  noited»  but 
he  plaintiff  eontroverts  the  finality  of  the  sum^te's  demes  because  he  pos- 
eesed  no  Jurisdiction  to  make  them.  Oar  coneloslon,  howerer.  Is  adverse  t* 
acb  contention  for  several  reasons.  Upon  the  settlement  of  the  accounts  oC 
be  exeeittors.  It  was  oonapetent  and  essential  for  the  surn^te  to  make  a  de* 
:ree  for  the  Anal  dlitriloution  of  the  property  and  money,  remaining  in  the 
lands  of  the  executors,  among  the  persons  entitled  to  the  same,  and  that 
:ould  not  be  done  in  this  case  until  the  validity  of  the  charges  agalnac  the 
>latntifl  for  advances  bad  been  determined.  Such  charges  were  controverted 
vy  the  plHintltr  by  his  seventh  and  eighth  objections,  and,  instead  of  introduce 
ng  testimony  to  show  their  invalidity  before  the  referee,  the  issaes  raised  by 
luch  objections  wers,  by  the  consent  of  counsel  for  the  plainliff  and  tlie  exeo- 
itors,  reserved  for  argument  before  the  sorrogate,  and  for  bis  adjudication 
ibereon.  The  plaintiff  thus  abandoned  bis  litigation  over  the  charges  for  adr 
ranees  upon  the  facts,  and  as  legitimate  accounts  against  blm  individually* 
md  acquiesced  In  the  submission  to  the  surrogate  for  his  decision  and  que** 
ions  raised  by  his  seventh  and  eighth  objections  to  the  executors*  accounts^ 
md  thus  by  the  consent  of  all  the  parties  the  snrn^te  was  clothed  with  Ju- 
risdiction and  authority  to  decide  the  questions  presented  by  the  plaintiff.  It 
iras  entirely  eompetent  for  the  plaintlli  to  show,  either  before  the  referee  or 
.be  sunt^ate,  that  the  aooount  against  him  in  his  father's  books  was  erro- 
leoDSi  or  false,  or  spnrlons,  or  inadmissible  for  any  reason,  but  be  made  no 
dfort  In  that  direction,  and  wiUved  his  privilege  to  do  so  by  the  submission  of 
;be  entire  question  to  the  surrogate  upon  ^he  undisputed  facts  as  they  wer*' 
presented  to  that  officer.  Tbe  cliarges  upou  the  books  of  the  deceased  for  ad- 
rances  to  the  plaintiff  as  they  were  contained  in  Schedule  Q  of  tbe  executors' 
iccounts  were  undisputed,  and  tbe  determination  of  their  validity  was  left  to 
the  decision  of  the  surn^te,  and  be  overruled  the  objections  against  the 
lame  raised  by  tbe  plaintiff.  Having  such  Jurisdiction,  the  decrees  of  the  sur-- 
rogate  were  oonolnsive  against  the  plaintiff  ontil  reversed  upon  appeaL  Asido- 
[rom  that,  however,  the  plaintiff  was  permitted  to  attack  the  decree,  and  to 
ihow  the  invalidity  of  the  charges  against  him  for  advances,  but  he  failed  in 
bis  efTorto,  and  his  complaint  was  dismissed.  We  think  the  Judgment  should 
be  affirmed,  with  costs.  All  oonoor. 


Pbople  m  fs2.  SoBAFiOBD  tt  at.  e.  Stbdmam  «t  al..  Commissioners  of 

Highways. 

{Supreme  Court,  OeneraX  Term,  fourth  Department.  July  l,  1890l) 

L  BlSHWATS— BSTABLIBHHBIfl  BT  StATUTOBT  PBOOSBniKOS— OSBTIOOliU. 

Staloe  the  appeal  from  commiisloDerB  of  highways  to  the  oooDty  judge  alloweff 
^  S  Kev.  St.  H.  T.  (lib.  Ed.)  p.  UM,  I  84,  only  antboriies  a  review  of  the  merita 
Involved  ia  tbelr  order,  oertiorari  will  lie  to  revtew  ttw  reffuiuity  of  their  pro- 
ceedings. 
I.  Sufs— Posting  Notices. 

3  Rev.  Bt  N.  T.  (7th  Bd.)  p.  12B9,  |  SO,  requires  every  person  ajpplylng  for  tbe  lay:- 
hwoutof  a  highway  to  oouse  notloea  la  writing  to  be  posted  in  three  of  the  moat 
puDllo  plaosi  In  the  town,  speoUyisg  as  near  as  possible  tbe  proposed  route  of  the 
DishwaT,  eta  Held,  that  it  Is  not  snffl<deat  to  deposU  anoh  notices  In  the  mall^ 
adaresMd  to  tbe  persons  whose  land  la  to  be  aiffeeted  by  the  proposed  highway. 
IL  Buni— WAivaB  or  Darscrs. 

The  appearaace  by  one  doming  to  be  the  attoroey  oit  the  lauAwnrnars,  and  tala 
■ignnent  aghast  the  necessity  ox  the  hlghwsy,  are  not  sofflotent  to  waive  the  XaO- 
nre  of  the  commissioners  to  oomply  with  the  statoto  in  the  preliminary  proceedings. 

Certiorari  directed  to  the  commissionCTS  of  highways  of  the  town  of  Ow^^, 
Tioga  county,  N.  Y.,  to  review  an  order  made  by  said  cominissionera,  January 
14,  1889,  laying  out  a  highway  In  said  town,  on  the  application  of  John  F. 
Holden,  through  the  lands  owned  and  oocupied  by  John  Scrafford,  Sarab 
Scraffevdt  llary  A.  Scrnfford,  and  others.  JMovember  24, 1888,  John  F.  Holdeft 
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pTMented  a  written  petition  to  the  oommisaioners  of  highwajB,  of  the  tova 
of  Owego*  to  lay  out  a  highway  through  the  lands  of  John  ScralEocd.  Sank 
Scraffora,  and  othen.  No  notice  was  given  by  the  petitioner  to  the  ocHnmit- 
sloners  of  the  time  and  place  of  drawing  ttie  jury.  The  Joiy  was  drawn  oa 
Uw  4th  a<  December.  1888,  by  the  town  olerfc,  and  a  eammona  was  tened  by 
a  jutice  of  tfae  peace,  directed  to  a  eonstabls*  to  Bumm<m  the  Jaroxa  so  drawn. 
It  appears  afflrmatlTely  that  no  notices  were  posted  stating  the  time  and 
place  of  the  meeting  of  the  Jury;  nor  was  any  notice  givoi  to  the  owners  imd 
parties  of  the  land  through  which  the  proposed  rood  was  to  be  laid  of  tbe 
meeting  of  the  jury.  December  15. 1888*  the  Jury  met,  and  certified  to  tbe 
necessity  of  the  road.  However,  aftw  viewing  tbe  premises,  they  refused  to 
si^  a  certificate  that  the  road  was  neoessaiy  or  proper  in  tlie  plaoe  and  npos 
the  route  mentioned  in  the  petition;  and,  upon  ontain  repreeentations  be- 
ing made  to  them  by  the  commissioners  to  the  efilect  that  the  road  should  sot 
toe  laid  in  the  place  described  in  the  petition,  and  that  the  commiasiOMCi 
would  lay  the  road  south-west  of  the  place  described  in  the  petition,  they 
signed  and  detivered  their  certificate.  Thereafter,  on  January  14.  1889.  tiia 
commissioners  made  an  order  li^cg  out  a  highway  through  the  lands  oi  John 
Seraflord,  Sarah  ScrafTord,  and  ISsay  Scrafford,  and  others,  but  at  a  plan  j 
other  than  that  described  In  the  petition,  and  other  than  the  plaoe  certified  | 
and  reoommended  by  the  jury,  and  at  a  point  northerly  from  tbe  plaoe  do- 
scribed  In  tbe  petition.  Ko  notice  was  given  to  the  owners  or  oocupanta  of 
the  premises  of  the  meeting  of  tbe  commissioners  on  January  14th,  and  only  | 
two  commissioners  Bignt»d  tbe  order.  Notice  of  the  meeting  of  the  ooaunts- 
sloners  to  decide  upon  tbe  application  was  given  for  January  12,  1^9.  Tin 
relators,  questioning  the  jurisdiction  of  the  commisaionera,  and  complainisg 
of  tbe  irregularities  in  their  proceedings,  applied  to  a  special  tenn>  and 
talned  a  writ  of  aartiorarit  and  an  a,rgument  thereon  liaa  been  bad  bsCon 
this  court. 

Argued  before  Hardin,  P.  J.,  and  AiABTiN  and  Mbbwik,  JJ*. 
C.  j1.  (ft      A.  Clarkt  for  relators.   J>.  T.  Ecu  ton,  tot  respondents. 

Habdim,  p.  J.  1.  Defendants  contend  tliat  the  writ  of  ogrtiorari  aboaU 
be  quashed  because  the  relators  hsd  the  right  to  appeal  from  the  order  of  tlw 
commissioners  of  highways  laying  out  tbe  road.  Attention  is  called  to  Um 
provisions  of  section  2122  of  tbe  Codn  of  Civil  Procedure.  That  section  pro- 
vides as  follows:  "Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued  in  either  of  the  following  cases.  •  •  • 
(2)  Where  the  determination  can  be  adequatoly  reviewed  by  an  appeal  to  s 
court,  or  to  some  other  body  or  officer.**  We  are  of  tfae  opinion  tb^  tbe  pro- 
ceedings leading  up  to  the  order,  and  the  determination  evidenced  thoeby, 
oannot  "be  adequately  reviewed  by  an  appeal  to  acourt.ortosomeottaw  body 
or  officer."  The  appeal  given  to  the  county  judge  by  section  84.  p.  1246,  % 
Bev.  St.  (7tb  Ed.,)  only  authorizes  a  review  of  the  merits  involved  in  the  oi^ 
der.  PeopU  v.  Harris,  63  N.  T.  891.  In  the  opinion  delivered  in  the  eass 
just  cited,  the  case  of  PeopU  v.  Cline,  23  Barb.  197,  (dted  to  as  by  the  de- 
fendants,) WHS  referred  to,  and  disapproved.  We  are  of  the  opinion  that  tbs  | 
relators  have  tbe  right  to  review  the  proceedings  <A  tbe  commlssIonexB  by  s 
writ  of  certiorari.  People  v.  Harris,  63  N.  Y.  391.  Tbe  case  of  People  v.  | 
Parker,  45  Hun.  432,  is  an  authority  for  bedding  th^  under  a  writ  of  etrtj»-  | 
rari,  the  title  to  the  office  of  assessor  may  n<^  be  inquired  into,  evea  ondor 
the  act  of  1880,  c.  269,  as  to  iUegal  assessments;  bnt  nothing  In  tbo  mm  aids 
the  contontion  ot  the  defendanto  here. 

2.  Section  69.  p.  1239, 2  Bev.  St.,  (7tb  Ed.,)  requires  every  person  wiioahsB 
apply  for  tbe  laying  out  of  a  highway  to  cause  notices  in  writing  to  be  posted 
In  three  of  the  most  public  places  of  the  town,  specifying  as  near  as  may  be 
the  louto  of  the  proposed  highway,  and  the  time  and  plaoe  at  wbieh  tbe  fn» 
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bold«n  wQl  meet  to  examine  the  ground.   Evbry  such  notice  shall  be  posted 
ftt  Iciurt  six  days  before  the  Ume  specified  for  tbe  meeting  of  the  freeholders. 
Chiii^  696  of  the  Lam  of  18bl  does  not  In  torms  repeal  or  modlfj  section 
■    59  of  the  Berfsed  Statutes.  '  The  petitioner  or  applicant  for  the  road  gave  no 
i    notice  of  tbe  time  and  place  of  drawing  the  Jnry  to  the  commissioners  or  to 
I    the  land-ownen;  nor  was  any  notice  posted,  as  required  by  section  59,  of  the 
t    time  and  place  of  the  meeting  of  the  jury.   The  notices  givm  by  the  town- 
>    clerk  of  the  time  and  place  of  the  meeting  of  the  jury  contained  no  specifica- 
tion, as  near  as  might  be,  of  the  route  of  the  aforeeald  road.   It  did  not  in 
that  respect  oompty  with  the  requirements  of  section  59,  nor  was  such  notice 
posted  up  at  least  six  days  before  tbe  time  specified  tlier^n  for  the  meeting  of 
F    the  freeholders.    The  notices  were  serve*]  by  depositing  the  same  In  the  mail,. 
I    addressed  to  the  land-owners  at  Owego,  N.  Y.,  with  the  exception  of  one  ad- 
i    dressed  to  Eugene  Ferguson,  at  Flemingvllle,  IT.  T.   The  post-offlce  address- 
of  some  of  the  land-owners  is  "Gaskill  Oorneis,  Tioga  County,  N.  Y.**  Sec- 
tion 62,  p.  1241,  Id.,  requires  tbe  oommissloners  before  they  shall  determine  to- 
F    lay  oat  tbe  highway,  after  tbe  oertiflcate  is  made  by  a  Jury,  to  cause  notices  in 
writing  to  be  giren  to  the  occupants  of  the  land  through  which  tbe  road  Is  t» 
ran  oi  the  time  and  place  at  which  they  will  meet  to  decide  on  tbe  application. 

notice  Is  to  be  served  three  days  before  the  time  of  meeting.  Tlie  afS- 
davit  of  John  F.  Holden.  made  January  18, 1889,  states  that  the  service  was 
made  of  snch  notice  on  the  7th  of  January,  1889,  on  *'Mary  A.  Scrafford,  by 
leaving  wltb  Btta  Ketta,  her  daughter,  at  her  residence  at  Owego,  N.  Y. "  It 
does  not  state  that  Mary  A.  Scrafford  was  absent  from  her  reudence.  Tbe 
affidavit  does  not  bring  the  service  within  the  exceptional  provision  of  sec- 
tion 62. 

3.  The  description  of  the  road  in  the  order  of  the  commissioners  is  quite 
different  from  that  found  in  tbe  application  made  by  Holden  on  the  24th  of 
Kovember,  1888.  While  it  is  not  needful  generally  to  pass  upon  the  power 
of  the  commissioners  to  make  such  a  great  departure  from  the  route  proposed 
by  the  applicant,  ox  from  tbe  one  stated  in  the  certificate  of  the  jury.  It  may- 
be observed  ttiat  such  departure  seems  to  be  beyond  their  power.  People- 
V.  Carman,  47  Hon,  380.  But  It  Is  Insisted  In  behalf  (rf  the  defendants  that 
the  irregalaritlee  have  been  waived.  The  return  states  that  at  the  time  and 
place  that  the  Jury  was  drawn  "Martin  S.  Lynch,  Esq.,  counselor  at  law,  ap- 
peared, and  claimed  to  represent  the  Scmffords  mentioned  in  said  proceed- 
ings; and,  on  the  drawing  of  such  Jury,  and  as  the  names  were  drawn,  made, 
objections  to  several  oT  the  jurors  whose  names  were  drawn,  such  objections  be- 
ing allowed. "  The  return  also  states  that  be  "made  an  argument  before  said 
Jury  against  the  necessity  of  laying  out  said  highway."  There  Is  nothing 
further  In  the  return  br  other  papers  before  us  to  indicate  that  Mr.  Lynm 
had  any  authority  from  the  land-owners  to  appear  for  them,  or  to  make  any 
waiver  of  any  of  the  statutory  requirements.  The  proceedings  to  lay  out  a 
road  most  comply  with  the  requirements  of  the  statute  in  respect  thereto. 
We  think  no  such  waiver  or  consent  was  shown  as  should  be  held  sutflclent 
to  confer  Jurisdiction  and  to  validate  tbe  proceedings.  People  v.  Village 
WTvikug^t  Point,  82  Hun.  508;  affirmed,  102  N.  Y.  81.  6  N.  E.  Bep.  895. 

4.  It  seems  that  Beuben  Fraser  did  not  own  any  lands  directly  affected  by 
ttie  proceedings  brought  under  review,  and  that  lie  has  no  such  interest  a» 
would  authorize  hlro  to  sue  out  a  writ  of  certiorari.  People  v.  SohM,  5 
Lans.  852.  The  writ  as  to  Fraser  should  be  quashed,  with  910  costs.  The 
order  of  tbe  eommlaslimm  of  highways  is  annnUed,  wltb  $50  costs  and  dle- 
barsMnenta.  Ssctton  2148,  Oode  Olvil  Proc. 

Maraib     eonenn.  llaawnf.     aoaemi  in  Ibo  nsnlt. 


Digitized  by  Google 

 k. 


790 


Bxw  TOBK  mtvuatsan ,  vol.  10. 


[8ap.C!t. 


SEKLB  9.  SOHRWOg  0t  ol. 

{Supreme  Court,  Speoua  Term,  Jfw  Tbtft  Cawoit.  Jdm,  18ML) 

OiTOXoa— Fbofbrtt  Rights— Tshanct  bt  BirrnaBrr— Tbmahct  ts  Covmoji. 

Where  husband  and  wife  ore  seised  tract  of  land  bjthe  entiretgr,  aod  aO- 
Torce  a  vfneulo  la  nanted  oa  tha  gnnuid  of  tha  wifa^  adultery,  thay  ai«  tbon- 
after  MiMd  a*  tenatua  In  oommon. 

.  S.  Kraaht,  for  plaintiff.   L.  8*  GoeM,  tor  defendant. 

Fattebsom,  J.  On  April  28, 1886,  certain  lands  and  pronises  ««ra  ooo- 
-veyed  to  William  Btelz  and  Minnie  Stelz.  bis  wife,  and  b7  force  of  the  deed 
the  grantees  became  seised  as  tenants  by  the  entire^.  On  June  90»  1888,  by 
decree  of  the  supreme  court  of  the  state  of  New  York,  the  marriage  of  tin 
^rties  who  were  the  grantees  in  that  deed  was  dissolved,  and  an  abaoluta 
divorce  was  allowed  the  husband,  on  the  ground  of  the  adolterf  of  tbe  wife^ 
On  October  18, 1888.  William  Stelz  married  the  plaintiff,  and  oo  the  Stb 
of  FebruHFj',  1889,  he  died,  leaving  the  pl^ntiff  his  widow.  His  fmner  wife 
(the  defendant  Minnie  Scdireck)  also  survived  him.  During  his  Uf&-time, 
she  married  one  Schreck.  The  plaintiff  now  sues  claiming  dower  In  all  tbe 
land  and  premises,  and  asking  that  such  dower  be  admeaanred.  and  for  tbe 
ordinary  decree  in  snoh  cases.  She  contends  that,  bytlie  judgment  of  divorce 
«nd  the  dissolution  of  the  marriage  between  her  husband  and  bis  first  wife,  for 
the  adultery  of  the  first  wife,  aU  eetate  and  interest  of  that  first  wife  In  ths 
premises  eenaed.  and  was  forever  ended.  The  first  wife  elalma  the  whole 
premises  under  tbe  grant,  notwithstanding  the  severance  of  tbe  nutrital  re- 
lation. On  behalf  of  Certain  infant  devisees  under  the  will  of  Stelz,  it  is 
claimed  that  the  decree  of  divorce  operated  to  sever  the  estate,  and  that  Stelz 
and  tbe  defendant  Minnie  Schreck  were  thenceforward  seised  ma  tenants  is 
common,  and  that  the  plalntllTa  right  la  limited  to  dower  in  a  mt^etj  only  at 
the  land  and  premises. 

It  was  at  one  time  quite  generally  supposed,  and  it  was  decided  bj  the  gen- 
eral term  of  the  supreme  court  In  the  second  department,  {PaHy  v,  Awfciep. 
28  Hun.  451;  see,  also,  Meeker  v.  Wright,  76  X.  Y.  262.)  that  since  tbe 
passage  of  the  act,  (chapter  90  of  the  Laws  of  I860,)  a  oonveyance  of  real  es- 
tate to  husband  and  wife,  without  qnallfyinft  terms,  vested  the  prc^wrty  la 
them  as  tenante  in  common,  and  that  they  did  not  take  an  estate  In  entirafy; 
but  that  view  was  expressly  overruled  in  B«rtle$  v.  Nunan,  92  2r.  Y.  15^ 
-and  the  decision  In  that  case  was  reaflBmied  in  Zomtleih  v.  Bram,  100  N.T. 
13,  2  K.  E.  Bep.  888.  It  must  be  regarded  as  tbe  settled  law  of  this  stats 
that  by  a  conveyance  such  as  that  in  this  case  tbe  grantees  become  aeised  per 
tout,  and  not  per  tout  etpei-  my.  That  which  vested  In  them  under  and  by 
the  deed  was  an  eetate  by  the  entirety,  with  the  Incidents  pertaining  to  that 
«state  at  common  law,  the  principal  characteristic  of  which  was  that  tbe  eib- 
tire  ownership  passed  to  the  surviving  husband  or  wife.  The  question  now 
before  the  court  is,  what  becomes  of  tbe  estate  and  the  title  when  tbe  mar* 
riage  relation  Is  dissolved,  not  by  death,  but  by  a  decree  of  a  court  of  oomp^ 
tent  jurisdiction  granting  a  divorce  a  vinculo  twtween  parties  seised  of  an  es- 
tate by  the  entirety?  The  tenure  by  which  the  parties  held  was  purely  one  of 
tbe  common  law,  founded  altogether  upon  the  identity  of  the  husbuid  and 
wife  as  one  legal  person,  and  therein  consisted  the  difference  between  that 
estate  and  a  Joint  tenancy.  MoCurdy  v.  Canning,  64  Fa.  St.  S9.  Tht  gran- 
tees did  not,  and  could  not,  take  by  moieties,  because  of  thrtr  marriage  reJ*> 
tion  and  their  legal  unity  and  identity,  and  partition  oonid  not  be  made.  at. 
though  that  may  now  be  done  in  New  York,  under  chapter  472  of  the  Lavs 
of  1^.  The  effect  of  that  statute  Is  not  to  change  the  legal  charartiH'  of  the 
«state  unless  the  parties  make  partition  according  to  its  terms.  As  tbe  estate 
in  its  creation  under  the  form  of  the  deed,  as  affected  by  the  relation  itf  tbe 
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gntntees  to  each  other,  bj  which  relation  their  interests  In  the  subject  of  th» 
fpml  were  controlled,  arose  out  of  the  existence  of  a  marriage  between  tbem, 
so  the  continuance  of  that  estate  depended  on  the  maintenance  of  that  niar 
tfOD.  for  the  whole  estate  would  vest  absolutely  in  a  surviving  husband  or 
wife.  If  that  relation  ceased  during  the  Ufe<tinie  of  both  parties,  the  printfi- 
pal  element  of  the  estate  ceased,  namely,  that  of  ownership  of  husband  or  wife 
■as  such.  But  the  dissolution  of  the  marriage  did  not  necessarily  destroy  alt 
property  right  of  the  one  against  wIuhu  the  decree  was  prooounced,  for  there 
is  no  condition  fairly  to  be  implied  as  annexed  to  the  estate  that  infidelity  to' 
the  marriage  tow.  even  when  a  divorce  Is  judicially  ordered*  shall  havei  that 
«£fect,  and  determine  the  whole  Interest  of  the  guilty  party  in  the  grant.  Xo 
•neb  featare  Is  mentioned  in  the  books  as  annexed  to  the  estate,  and  there  is 
tio  authority  In  the  courts  to  resort  to  equitable  considerations  to  add  inci- 
dents to  common-law  tenuxea  not  known  or  declared  to  belong  to  them  by  the 
common  law  itself,  or  not  necessarily  connected  with  them,  nor  to  apply  the 
supposed  analogy  of  statutes  even  as  ancient  as  that  of  Westminster  II.,  tak- 
ing away  dower  in  certain  cases  from  an  adnlterous  wife. 

The  question  now  presented  has  received  consideration  from  text-writers, 
<2  Bish.  Mar.  &  DIv.  8  716;  Freem.  Co-ten.  §  76,)  and  it  is  stated  by  tbem 
that  the  effect  of  an  absolute  divorce  on  an  estate  In  entirety  Is  to  convert 
that  estate  into  one  of  tenancy  In  common.  Both  tliese  judicious  writers 
seem  to  base  their  statement  of  the  law  on  this  subject  on  what  was  decided 
in  Amea  v.  J^orman,  4  Sneed,  696.  In  that  case  the  court  says:  "If  the 
rights  of  husband  and  wife,  in  relation  to  an  estate  held  by  entireties,  are  not 
altered  by  the  decree  declaring  the  divorce,  what  becomes  of  the  joint  estate? 
What  are  their  respective  rights  in  the  future  in  regard  to  it?  They  are  no 
longer  one  legal  person.  The  law  itself  lias  made  them  twain.  They  are  no 
longer  ci^ble  of  holding  by  entireties.  The  relation  upon  which  that  ten- 
ancy d^nded  has  been  destroyed.  The  one  legal  person  has  been  resolved 
by  judgment  of  law  Into  two  distinct  individual  persons,  having  in  the  fut- 
ure no  relation  to  each  other,  and  with  this  change  of  .their  relations  must 
necessarily  follow  a  corresponding  ctiange  of  the  tenancy  dependent  upon  the 
previous  relation.  As  they  cannot  longer  hold  by  a  joint  seisin,  they  must 
hold  by  moieties.  The  law,  by  destroying  the  unity  of  persons  between  tbem, 
lias  by  necessary  consequence  destroyed  the  unity  of  seisin  in  respect  to  tbelr 
joint  estate,  for,  independent  of  their  matrimonial  union,  this  tenancy  cannot 
«xist.**  In  Lash  v.  Lash,  58  Ind.  528.  It  Is  said:  "Tenancy  by  entireties 
originated  in  the  marital  relation,  founded  on  the  Idea  of  the  unity  of  husband 
and  wife,  rendering  them  but  one  person  in  law.  The  continuance  of  such 
tenancy  In  a  given  case  depended  upon  the  continuance  of  the  marital  unity. 
The  dissolution  of  that  unity  before  death,  whereby  two  actual  persons  were 
restored  to  their  natural  severalty,  operated  to  divide  the  title  to  the  estate 
iield  by  them  while  husband  and  wife  by  entireties  equally  between  them, 
making  them  tenants  In  common  thereof.  When  there  was  nothing  in  the 
deed  of  conveyance  controlling  the  matter,  the  effect  of  the  divorce  was  to 
fllmultaneously  destroy  the  tenan<^  by  entireties. "  To  the  same  effect  Is  also 
Zfarrer  v.  Wallner,  80  IlL  197.  The  doctrine  announced  by  the  text-writers 
and  in  the  cases  referred  to  is  applicable  to  this  cause.  The  question  does  not 
seem  to  have  arisen  In  this  state,  nor  can  I  find  any  case  of  authority  at  vari- 
ance with  those  cited.  The  plaintiff  is  entitled  to  dower  In  one-halt  ttie 
premlsea,  and  to  the  interlocutory  decree  oroidarotiefarenM  usual  under  tba 
Code  nl  OiiU  Procedure  in  like  oases. 
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Pboplb  «e  rd.  Steeub  v.  Fbsnoh  «t  aX.,  Police  OommlssloiMn. 
OSuprtfDW  Court.  Oerwrai  Tmrm,  JHrst  Department.  Jam  S.  18Qa) 

MmnoiPAL  Ccnpounom— DiBouuB  of  FamamAM. 

Ob  the  teU  of  relator  for  oondnot  imbeooiiLtiiKep<aioe  olBoer,  tnb^g  ebMot 
from  roll-oaU,  and  oot  reporting  antll  soma  time  thereafter,  when  be  was  so  mocfa 
tinder  the  innnenoe  of  Uqaor  as  to  make  him  unfit  for  duty,  his  exouse  was  that  os 
behig  reUared  from  his  post  he  hoarded  a  oar  to  letam  to  the  statton-hooaa,  and 
was  seized  with  so  violent  a  pain  in  his  baok  that  he  oonld  not  Imtb  it,  and  rode  to 
the  md  of  tbe  line,  and,  there  being  nooar  retamine,  had  to  walk  back.  Ajphjit* 
dan  testified  that  be  had  some  talk  with  relator  In  the  car  in  respect  to  his  IUbms, 
and  that  relator  was  not  ander  the  Inflnenoe  of  liquor,  and  In  ttila  respect  he  was 
oozToborated  bj  the  driver  of  the  oar.  Two  polloe  sergeanta,  who  were  at  the  sta- 
tlon-hoose  when  relator  oame  In,  testified  that  in  their  opinion  he  was  under  the  iit- 
fluoDoe  of  liquor,  and  gave  their  reasons  for  so  believing,  among  whioh  was  that 
his  breath  smelled  stronglr  of  liquor.  Ifeld,  that  relator's  dismissal  from  tbefiRM 
would  not  be  disturbed. 

Ctrttorari  to  review  tbe  action  of  police  comtnlssioDers  In  dismissing  xcb- 
tor*  Jsmee  Steele,  from  the  police  force  of  the  dfy  of  New  York. 
Argued  before  Van  Bbitst.  1*.  J.,  and  Brady  and  Dahisls*  JJ. 
John  Jr.  Tlerruy,  for  relator.  J,  J,  JMany,  for  respondents. 

Van  BRtTNT,  P.  J.  Tbe  charge  agaf  nst  the  r^tor  was  conduct  nnbeoom* 
ing  an  officer*  the  spedScatloti  being  that  he  was  absent  Itom  roU-call.  and 
did  not  report  nntll  some  time  thereafter,  when  be  was  so  much  tinder  the  in- 
flnence  of  liquor  as  to  be  onQt  for  duty.  That  he  was  absent  tbe  relator  ad- 
mitted, and  he  seeks  to  excuse  his  absence  by  stating  that  on  being  relieved 
from  his  post  be  got  on  board  a  car  to  return  to  the  station-house,  and  that 
when  the  car  arrived  at  the  street  in  whicli  the  stntion-honse  was  situate  be 
bad  so  severe  a  pain  in  tbe  buck  thut  he  could  not  get  off  the  car;  that  he  rode 
to  One  Hundred  and  Twentv-Flfth  street,  the  end  of  the  line,  found  that  then 
was  no  car  returning  to  One  Hundreth  street,  and  was  compelled  to  mik 
hack  the  entire  distance  to  the  station-house,  arriving  there  at  1:15,  when  be 
should  have  been  there  at  lfi:30.  The  evidence  ^^inst  tbe  relator  was  tbit 
of  two  sergeants  who  were  at  the  station-honae  when  the  relator  came  in. 
They  stated  that  he  was  examined,  nnd  in  their  opinion  was  under  the  infla- 
ence  of  liquor,  and  they  gave  reasons  why  they  so  believed,  among  which 
were  that  his  breath  smelled  strongly  of  liquor.  It  is  trae  that  certain  evIdeMS 
OD  the  part  of  the  relator  was  offered  of  persons  who  were  on  tbe  car  wltb  tbe 
relator  upon  tbe  night  in  question,  one  a  physician,  and  tbe  other  the  drivpr 
of  the  car.  The  physician  testified  that  he  was  going  op  with  him  in  the  car, 
and  bad  some  talk  with  him  in  respect  to  his  illness,  and  that  he  was  not  an- 
der the  influence  of  liquor;  and  in  this  respect  he  was  corroborated  by  tiM 
driver  of  tbe  car.  Here  seems  to  have  been  a  conflict  of  testimony  which  Qie 
commissioners  were  called  upon  to  decide.  It  mtght  be  suggested  that  it  fi 
difficult  to  see  bow  it  was  possible  for  this  relator  to  have  walked  back,  ss  be 
says  he  did,  from  One  Hundred  and  Twenty-Fifth  street  to  the  station-boose, 
if  he  was  so  ill  as  to  be  unable  absolutely  to  leave  the  car  wfapn  it  atopped  st 
One  Hundredth  street.  It  Is  further  to  he  borne  in  mind  that  the  excose 
which  he  gave  for  being  late  at  roll-call  was  absolutely  and  oonfeasedly  nn* 
tme.  Under  these  circumstances,  we  do  not  see  that  any  excuse  was  given 
sufficient  to  account  for  tbe  condition  In  which  the  relator  manifestly  wis 
upon  his  arrival  at  tbe  station-house,  and  to  overcome  tbe  strong  teBtlmony 
of  the  sergeants  who  saw  him  upon  his  arrlvaL  The  proceedings  shoold  bt 
■ffliBMii  and  tlw  writ  diamlMad.  All  eonoor. 
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BjEAon  V.  Mayor,  Em,  of  thb  Oitt  or  New  York  at  ol. 

{Supreme  Court,  Oeneral  Term,  First  Deptuimtni,  Juiw  96*  IBU.) 

XrannpAL  Corfokatiokb — Rkmotal  or  Oinants. 

nalotUr,  an  apportloomeDt  dark  in  the  dock  department  ot  th*  dtj  of  Vvw  Tor^ 
reooived  k  notice  dgned  Iv  the  preeldent  of  the  dock  t>o«rd  that  a  reeolntton  had 
bMB  adopted  by  the  board  tlwt  plaintiff's  oonttBoaiioe  as  apportioiimeot  olerk  was 
whcMy  unneoiissaiy,  aad  there  was  no  present  use  for  him  as  an  ottooM  of  the 
partmaiit,  aad  that  **  there  be  bnt  one  apportionment  oleik  emplojed  in  this  dmart- 
Bient,  and  that  undl  the  work  of  the  department  shall  require  further  dertoal  as- 
ststanoe  the  said  Oeorge  O.  Beach  rplalnUffl  be  and  he  Is  oereby  suspended  and  re- 
Uerad  from  further  duty  or  service  in  this  department,  and  that  his  name  be  taken 
tnm  the  pay-roll  (hereof  during  snoh  suspension. "  field,  that  the  resolnUon  dls- 
dosed  an  intention  to  dlsobarge,  and  not  merely  to  suspend,  plaintiff,  and  that 
therefore  his  claim  for  salary  on  the  ground  that  the  hoard's  power  to  remore  did 
not  include  »  power  to  snspond  eould  not  be  sustained  DMlBfalaklBg  Oreoon/  t. 
Jfitvor,  n  N.  B.  Bep.  118. 

Sxeeptlons  ficom  elroait  conrt,  New  Tork  ooanty 

Action  hj  George  O.  Beach  against  the  mayor,  etc.,  of  tiie  dfy  of  New 
Tork  to  recover  his  salary  as  an  apportionment  clerk  in  the  dock  department 
tar  the  period  oommencing  Deeember  12, 188G,  and  ending  November  19, 
1E68.  Verdict  was  directad  for  pjaintilf,  nueptiona  to  be  beard  in  the  flnt 
Instance  at  general  terra. 

Argued  l^fore  Van  Bbumt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

PhiUipg  ift  Avertf,  for  plaintUf.  WiUiam  S,  Clark,  (2>.  /.  Dean,  tA  eoon^ 
■d.)  for  defendanta. 

Tan  BRimT.  P.  J.  The  plaintiff,  prior  to  December  11,  1886,  was  one  vlt 
the  apportionment  clerks  in  the  dock  department.  On  that  day  he  received  a 
notice  signed  by  the  president  of  the  dock  board  to  the  effect  that  on  the  8th 
of  December.  1886,  a  resolntion  was  adopted  by  the  board  that  the  continnanoe 
of  the  said  George  O.  Beach  as  apportionment  clerk  was  wholly  onneceasary, 
and  there  was  no  present  use  for  him  as  an  attacM  of  tills  department,  and 
"that  until  further  ordered  there  be  bat  one  apportionment  clerk  employed  In 
this  department,  and  that  antll  the  work  of  this  department  shall  require  fur- 
ther clerical  assistance  the  said  George  O.  Beach  be  and  be  is  hereto  suspended 
and  relieved  from  further  duty  or  service  in  this  department  and  that  hte 
name  be  taken  from  the  paj-roH  thereof  during  such  suspension.  This  reso- 
lution to  take  effect  from  and  after  December  11,  1886."  On  the  receipt  of 
this  notice  the  plaintiff  went  to  Mr-  Stark,  the  preaident  of  the  dock  board, 
who  referred  him  to  Commissioner  Matthews.  On  three  or  four  occasions  he 
reported  to  Mr.  Stark  for  duty,  and  each  time  received  an  answer  referring 
him  to  Commissioner  Matthews.  The  plaintiff,  as  far  as  the  case  shows,  did 
not  report  to  Commissioner  Matthews.  Upon  this  state  of  the  case  the  de- 
fendants' counsel  moved  to  dismiss  the  complaint  upon  the  ground  that  the 
transaction  shows  a  discharge,  and  upon  the  ground  that  it  shows  an  acqui- 
escence BO  far  as  any  reporting  or  claiming  of  the  place  by  the  plaintiff  to  the 
dock  oommlssioners  Is  concerned.  This  was  denied,  and  the  court  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  salary  attached  to  the  posi- 
tion which  he  occupied.  To  this  ruling  the  defendants  excepted,  which  brings 
op  the  only  question  necessary  to  discuss  upon  this  motion.  The  plaintiff  re- 
lies upon  the  case  of  Gregory  v.  Mayor^  113  N.  Y.  416,  21  N.  E.  Bep.  119, 
and  daima  hia  salary  npon  the  ground  Uiat  the  dock  boiird  bad  no  power  to 
suspend  the  plaintiff,  although  they  had  a  power  of  removal.  The  conrt  said, 
in  Gregory  r.  Mayor,  "in  such  a  case  the  power  of  removal  is  to  be  exercised. 
If  at  all,  at  once  and  finally.  It  was  not  meant  that  the  commissioners  should 
have  power  to  arbitrarily  suspend  without  pay. "  We  think,  however,  that 
the  plain  Intent  to  be  gathered  from  tlie  resolution  upon  the  part  of  the  board 
was  to  abolteh  tiie  position  held  by  the  plaintiff,  and  to  remove  him  as  an  ap- 
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portionment  clerk.  The  resolution  shows  that  the  woA  for  the  dcdng  of 
which  he  had  been  appointed  had  been  completed;  that  the  oontinuatioii  of 
his  services  was  wholly  nnnecessaiy,  and  he  was  tberenpon  aaapended  and 
lelieved  from  further  duty  or  service  In  the  d^artmeot.  It  is  tone  that  the 
words  "daring  such  suspwiaton'*  are  tued;  bat  It  was  the  erldent  intsattaa 
of  the  board  to  remove  him  from  his  dDoe,  and  that  it  would  reqolra  a  reap- 
pointment In  (Mder  to  entitle  him  to  any  salary.  This  it  appears  to  w  was 
the  Intention  plainly  to  be  gathered  from  the  wording  of  the  resolutfam,  il- 
thongh  there  may  be  phrases  in  It  inconsistent  with  aach  oODStmettoB.  Un> 
der  tliese  drcumstanoes.  the  case  of  Sregorj/  t.  Mfapor  does  not  apply,  aid 
the  plaintiff  was  not  entitled  to  the  salary  for  which  a  reoo?ery  was  had.  The 
motion  for  new  trial  should  be  granted,  with  oosts  to  the  deCmdants  to  abids 
the  event.  AH  concur. 


Veovlb  «b  rti.  Fox  «.  Hatdsh*  Folloe  Commissioner. 
(fltigtreme  Cmmrtt  Qtneral  Tsm,  Stoond  Departmmi.  July  18,  UODl) 

KmnOIFAL  COBPOKATIon— BniOTAL  OF  BOILU  IBBPECTOBB. 

Boiler  loBpectoTS  in  tbe  citj  of  Brooklyn  are  not  within  the  proteetton  prvrlM 
for  member*  of  the  poUoeforoe,  and  oannot  demand  a  txlal  bef ore  their  lOMenL 

OtrUorari  to  review  the  action  of  Henry  L.  Hayden,  police  and  exdaeeoo- 
mlssioner  of  tite  city  of  Brooklyn,  in  removing  relator,  lUebaKd  Fox,  from  Os 
posltlcn  of  iMiler  Inspector  in  said  city.  Relator  oontoidB  that  be  ia  not  snb- 
ject  to  removal  oxcept  In  the  manner  provided  by  law  ixa  the  removal  cC  uni- 
lormed  members  of  the  police  force. 

Argued  before  Basnabd,  F.  J.,  and  DrxJiAR  and  Fkatt,  JJ. 

Sidney  WUlianu,  for  relator.  F.  A.  MeCUut^,  tor  respondent. 

Syskan,  J.  frhta  is  a  proceeding  by  eeriiorari  to  bring  before  flM  eoazt 
for  review  the  action  of  the  commissioner  of  police  of  the  dty  of  Brooklya  la 
the  removal  at  the  relator  from  the  position  ci  boiler  inspector  in  that  dty. 
The  rebitor  received  liis  appointment  under  and  In  pursuance  of  the  provit- 
lons  of  section  52,  tit.  11,  c  863,  of  the  Laws  of  1878,  fbr  tbe  purpose  cany- 
Ing  into  execution  and  practical  operation  the  provisions  of  the  three  preced- 
ing sections  respecting  tbe  location  and  operaU(m  of  steam-boilers  in  the  eitf 
of  Brooklyn.  These  provisions  and  the  mode  of  ^>pointment  of  the  boOo' 
inwectors  were  somewhat  modifledby  section  54,  ttt,  11,  c.  588,  (rftheLawsof 
18Wi  but  the  oflBce  and  the  powers  and  duties  of  the  (Acer  remained  the  sane. 
That  it  waa  not  the  intention  of  the  legislature  to  annex  these  boiler  Inspeeton 
to  the  police  force,  and  make  them  members  thereof,  Is  manifest  from  the  pro- 
visions of  section  4,  tit.  11,  c.  5B3,  of  tbe  Laws  of  1888,  wliere officers  and  per- 
sons who  shall  constitute  the  police  force  of  the  city  are  8peclfii»lly  named 
without  mention  of  boiler  Inspectors.  It  is  true  they  are  invested  wlUi  tlw  ! 
same  powers  and  granted  the  same  privileges  as  members  of  the  police  force,  i 
and  the  possession  of  such  powers  and  privileges  was  doubtless  essential  to 
the  successful  discbarge  of  the  duties  of  their  position.  But  tbe  bestowment 
upon  boiler  inspectors  of  the  powers  of  putice  offlcera  is  far  from  constituting 
them  members  of  the  police  force.  We  find  nothing  In  the  law  to  Indlcste  a 
design  to  make  an  addition  to  the  police  force  by  tbe  appointment  of  buler 
inspectors,  or  to  do  more  than  secure  safety  in  tbe  use  of  steam  by  a  prt^ 
system  of  inspection.  Such  inspectors  are  therefore  not  within  the  protecti<Hi 
provided  for  members,  of  the  police  force,  and  cannot  demand  a  ttial  befon 
their  removal.  The  proceedinga  of  tlM  oommlMloner  should  thareforo  bo  coo- 
firmed.  All  concur. 
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HuKTEB  «.  Nbw  York,  O.  A      B.  Co. 
(Aipnnie  Court,  Ommral  Term,  Saoond  i)«partnuRU.  Jul^  18, 18901) 
Appbuj— Bbthw— Wbight  ot  Etedbxob. 

A  teakonaii  who  had  straok  his  head  against  something  irtille  riding  on  top  of  a 
box-car,  going  throngh  a  tunnel,  snad  the  railroad  company  for  the  Injury  on  the 
gronnd  that  It  was  negligent  in  not  ^ving  him  notloe  of  a  brlok  aroh  In  the  tiranel 
whloh  rednoed  Its  height  to  4  feet  7  Inobea  abon  tha  top  of  the  oar.  At  the  first 
telal  plaintiff  testifled  that  be  was  in  a  sitting  poatnro  wlien  the  oar  entered  the 
tunnel,  and  the  court  of  appeals  reversed  a  judgment  fn  his  favor  on  the  gronnd 
that  it  was  phTSlcally  impossible  for  him  to  have  oome  In  oontaot  with  the  arch 
while  In  that  position.  At  the  aeeond  trial  plaintiff  testified  that  be  rose  np  as  he 
•ntarad  ttaa  tunnel  togoMthatopofthecarto  another  brake;  that  he  was  not 
•aked  on  the  flrat  triaTwhether  he  stood  up ;  and  that  he  then  testifled  that  the  tnn- 
ael  looked  a*  tboiisb  he  eonld  stand  np  and  go  through  without  any  troablflh  Htidt 
that  a  vardlel  In  nu  faror  would  not  be  dlsturbad. 

Appeal  from  circuit  court.  Orange  county. 

Action  by  Cbarles  H.  Hunter  against  Xew  Toi^,  Ontario  ft  Westorn  BaU- 
Toad  Company.  There  was  a  verdict  tor  plaintiff  for  •8,000.  From  the 
Judgment  entered  tbereon  deliandant  appeals.  For  opinion  on  a  ftmner  ap> 
peal,  see  28  N.  £.  Bep.  9. 

Argued  before  Bashabd  P.  J.,  and  Dykhas  and  Pratt,  JJ. 

John  Kerr,  ( William  Vananm,  ot  counsel,)  for  appellant.  T.  A. 
Baadt  tox  respondent. 

jDrxMAN,  J..  The  plaintiff  In  this  action  was  a  brakeman  In  the  emplc^  of 
the  d^endant,  and  receiTed  injuries  while  passing  through  a  tunnel.  As 
originally  excarated,  the  tnnnel  was  26  f«et  wide,  and  20  net  bfgh  firom  the 
ties  to  the  roof.  Some'yeara  after  the  construction  of  the  road  there  was  a  hAA 
arch  built  in  the  tunnel  eommendng  about  200  feet  from  Its  west  pratel,  and 
extending  eastwaid  about  86  feet,  which  reduced  the  space  to  about  IS  feet 
9  inebes  from  the  top  ot  the  rail  to  ttie  center  ot  the  uwh.  When  tbe  plain- 
tiff was  injured  he  was  on  the  top  ot  a  box-ear  11  ftoefe  3  indies  high  above 
tbe  rails,  and  it  was  his  theory  upon  the  trial  that  Us  head  came  in  contMt 
wittt  the  aroh  as  be  went  Into  the  tunnel  from  the  west,  and  he  was  knocked 
off  ot  tbe  car,  and  thus  a  aatained  his  injuries.  UponUie  first  trial  of  thecanse 
the  plaintiff  testifled  that  be  was  In  a  sitting  poeture  on  the  top  ot  the  box. 
car.  and  remembered  nothing  after  he  enterfd  the  tunnel,  and  when  the 
oause  reached  the  court  of  appeals  that  court  decided  that  it  waa  physically 
inaposalble  for  the  plaintiff  to  receive  his  injuries  in  that  manner.  Upon  the 
aeeond  trial,  however,  the  ^alntiff  swore  he  rose  up  as  he  entn«d  the  tunnd 
to  go  on  the  tmi  of  the  car  to  another  brake,  and  that  he  remembered  nothing 
aiftw  tbaL  That  evidence,  if  true,  avoided  the  difficulty  wblch  caused  the 
reversal  of  tbe  Judgment  by  the  court  of  appeals,  and  whether  It.was  true  or 
false  was  a  qaestion  tor  the  determination  of  ttie  Jury.  It  was  not  and  could 
not  be  contradicted,  and  it  was  not  impossible  or  Impiucticable,  It  might  be 
true,  and  the  Jury  found  It  was  so.  He  said  he  was  not  asked  on  the  first 
trial  whether  he  stood  up;  and  he  says  he  then  testified  that  tbe  tunnd  looked 
•a  though  he  could  stand  up  and  go  through  without  any  trouble.  It  does 
not  seem  to  be  a  case  for  tbe  interposition  of  an  appellate  tribunal.  In  tbe 
place,  and  performing  the  functions,  of  the  Jury,  we  might  have  reached  a  dif- 
ferent conclusion,  but  that  consideration  does  not  Justify  our  in  terference  with 
tbe  verdict.  The  verdict  is  not  contrary  to  evidence,  or  against  the  prepon- 
derance of  the  testimony,  but  is  entirely  supported  and  Justified  by  the  evi- 
dence. If  the  testimony  of  the  plaintiff  commanded  the  respect  and  re<»ived 
tbe  belief  of  tbe  Jury,  as  it  did,  that  is  sufficient  to  Justify  the  verdict. 
The  judgment  and  order  denying  the  motlonfor  a  new  trial  ahoiud  be  affirmed, 
with  oosta.  All  concur. 
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HXNDRL  «.  Bbooelth  Cztt  B.  Oo. 
(Supreme  Cour%  Omtral  Term,  Second  DepartmenL  Jtij  U,  UBOl) 

Tttui<~lMeTHTionoMB— Rbtdbil  to  Cubob. 

Refaaal  to  chsi^  abatnct  priaoiples  is  not  error  wlieiv  ■11  Oo  prtiudplM  mppB- 
oable  to  tbsoBM  Dare  already  beeo  obarged. 

Appeal  from  circuit  coort,  K\nga  county. 

Action  by  Marcus  Mandel  against  the  Brooklyn  City  Railmud  Gooipaqy. 
There  waa  ft  verdict  for  defendant,  and  plaintlfT  appeals. 
Argued  before  Babnard.  F.  J.,  and  Dtkhaji  and  Pratt,  3 J, 
Qeorge  W.  Wil$on,tot  appellant.   Morrit  tb  WhitOiouMt  for  respondent. 

Dtkman.  J.  This  action  was  commenced  to  recover  fbr  damage  resulting 
to  tlie  plaintiff  from  an  injury  inflicted  by  the  boraes  and  ear  of  the  defend- 
Mni.  The  action  is  baaed  upon  the  negligence  of  the  defendant,  and  the  testi- 
mony upon  the  trial  was  quite  contradictory.  The  jury  rendered  a  Twdiet 
for  the  defendant,  and  tbe  plaintiff  has  appealed  from  the  judgment  enteied 
thereon.  The  verdict  is  fully  sustained  by  tbe  evidence,  and  we  cannot  In- 
terfere upon  the  questions  of  tact  Involved'after  tbe  verdict  of  tbe  jury.  At 
the  close  of  the  charge  of  the  trial  Judge  several  abstruct  principles  were  sub- 
mitted to  bim  with  a  request  to  charge  them  as  they  were  read.  AU  tbs 
principles  involved  which  were  applicable  to  tbe  case  bad  been  charged  by  the 
Judge,  and  he  declined  to  make  any  farther  charge.  No  error  can  be  predi- 
eated  upon  such  refusal,  and  therefore  tbe  exceptions  are  unaTtdllng.  The 
judgment  and  order  denying  a  motion  for  anew  trial  should  be  affirmed,  with 
oosto.   All  concur. 


Equita^lb  Lira  Assub.  Soa  «.  Hvqhbs  tt  oL 

{Supreme  Court,  General  Term,  Seoond  Department.  Jvij  18^  INOl) 

Ooacs— Taxation  ix  Fobbgloscu  Suns— Sbabcb  or  Tttlb. 

Uoder  the  atatnte  and  rules  of  praotioe  in  New  York,  fees  paid  enm|Jalnsa 
In  foreclosure  suite  for  searches  of  title  bt9  only  taxable  as  wgal  msboMMBli 
when  the  Bearohas  are  oSLelai.  Afflrmiag  9  N.  Y.  Supp.  SttL 

Appeal  from  special  term.  Kings  county. 

FotMlosnre  proceedinn  institated  by  the  Eqaltable  Life  Asannnea  So- 
ciety ^gainst  lury  Ann  Hughes  and  other*.  Flalntlfl  appeals  fiom  an  older 
sustaining  the  clerk's  refusal  to  lax  to  plaintiff  items  paid  by  it  to  tbe  Law- 
yers' Title  Insnranee  Company  for  searches  of  title. 

Argued  before  Babnabd.  V.  J.,  and  Btkvak  and  Pratt,  JJ. 

Henry  Day  (George  Waddingtoi^  of  oonnsel,)  for  appellant.  Btephtm  B. 
Jaooht,  foi^  respondents. 

Dykhah,  J,  This  is  an  appeal  from  an  order  vacating  and  aetttng  saide 
an  order  OTemiling  the  taxation  of  costs  in  this  action,  and  alao  from  an  or- 
der affirming  the  rnuaal  <tf  the  clerk  to  allow  certain  items  tme  dlsbaisaiiMnli 
fa:  searches.  The  question  presented  is  whether  the  snms  paid  to  the  I«v- 
yen'  Title  Insuranoe  Company  are  taxable  as  legal  disbunementa  by  tbe 
plaintiff  in  an  action  to  foreclose  a  mortgage.  It  was  decided  aA  tbe  qiodal 
term  (9  K.  T.  Snpp.  S36)  tliat  only  dlsburaementa  tsa  official  seozehes  eonU 
be  allowed  in  such  cases,  and  the  snm  claimed  tbe  plaintiff  and  xejeeted 
by  the  derk,  having  been  paid  for  nnoffldal  searches,  could  not  be  tasnd  as  a 
legitimate  disbursement.  Our  examination  leads  us  to  the  aame  oondn^i«i, 
and  the  orders  appealed  from  should  be  affirmed*  with  oosto  and  disbius^ 
amts.  All  concur. 
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TOWMSBHD  «.  TOMFKIKS. 

{Supreme  Court,  OmenU  Term,  Seoond  Department.  Jolr  18, 1890., 
ImuBAjTCB— LiABiLirr  or  iHstnaD  wm  Bmtnow  of  amht. 

One  dealing  with  a  Are  insurance  oompany  dirougb  an  Intamninff  tgetkt  ta  not 
Uablfl  to  the  latter  for  hia  aerTioea  In  "'fmT'g  out  the  poUcy. 

Appeal  from  Datobeea  coantj  court. 

AoUon  b7  John  U.  Towiuand  against  Msry  O.  Tompkliu.  A.  Judgmant 
rvndered  for  plaintlif  by  the  jnstlce,  before  frbom  tbe  cause,  was  triedt  was 
affirmed  by  the  countj  court,  and  d^endant  i^ipeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkham  aod  Pratt*  JJ. 

W,  FatHngUm,  for  ^>p^nt.   LeurU  Baker,  tor  reepoiident. 

Bykmah,  J.  The  plaintiff  commenced  this  action  In  a  court  of  a  Justice 
of  the  peace  to  recover  the  value  of  his  services  In  writing  a  policy  of  Ore 
insurance  for  the  defendant,  and  upon  the  trial  it  appeared  that  be  was  an  agent 
of  a  flie  Insurance  company,  and  made  out  a  poliqy  of  insurance  for  the  de- 
fendant, and  delivered  the  same  to  her,  which  she  returned  In  a  few  days. 
The  justice  rendered  a  judgment  for  the  plaintift,  which  was  affirmed  on  ap- 
peal to  the  county  court,  and  the  defendaut  has  appealed  from  the  judgment 
of  affirmance  to  tbe  court.  Our  conclusion  Is  that  the  defendant  Incurred  no 
obligation  to  the  plaintiff  in  the  transactions  she  had  with  him  respecting 
tbe  insurance.  She  dealt  with  tbe  insurance  company  through  tbe  plaintiff 
as  the  iutervening  agent.  Tlie  Judgment  should  thexiBfore  be  revened.  with 
costs.  All  concur. 


Embubr  0.  Town  or  Walusill. 
(8uipreme  Court,  General  Term,  Second  Department  July  18;  1880.) 

■nnuMOTKBins  om  Hishwatb— Lubiutt  or  Towns. 

Under  Lawa  V.  Y.  1881,  o.  700,  S  1,  imposing  a  llabUlty  on  towns  for  Injuries 
caoBed  \ij  defective  highways  ]n  oases  where  tae  higbwav  oommlssloners  were  per^ 
BOnal^  liable  at  common  law,  a  recovery  oan  be  Sad  of  a  town  for  personal  In- 
jnrlea  aoatained  by  reasoD  of  tbe  branobea  of  a  tree  b^ng  permitted  to  hang  so 
low  over  tbe  traveled  portion  of  a  highway  aa  to  leave  a  qMoe  Insuffldent  tor  the 
paaaage  of  a  load  of  uqr. 

Aj^eal  from  circuit  court,  Orange  county. 

Action  by  Henry  W.  Embler  against  the  town  of  WallkllL   There  was  a 
verdict  for  plaintiff,  and  defendant  appeals. 
Argued  before  Barnard,  P.  J.,  and  Stsxah  and  Pratt,  JJ. 
WUliam  Vanamee,  for  appellant.    IT.     O^lfeiU,  tor  respondent. 

Dtkman,  J.  While  the  plaintiff  was  riding  on^lie  top  of  a  load  of  bay 
along  one  of  the  public  highways  of  tbe  town  (tf  WallklU  he  was  struck  in 
the  face  1^  the  stnb  of  an  overhanging  branch  of  a  tree,  and  soraped  off  the 
load,  and  precipitated  to  the  ground,  and  severely  injured.  This  action  was 
brought  against  the  town  for  recovery  of  the  damages  sostalned  by  the  plain- 
tiff by  reason  ot  such  injuries,  and  tbe  basis  of  the  action  is  the  negligence  of 
tbe  blgbw»  commissioners  in  'failing  to  maintain  ttie  road  in  question  In  a 
coDdltion  of  safety  for  travelers.  The  cause  was  tried  at  tbe  clrenlt»  and  the 
plaintiff  recovered  a  verdict  of  $6,000.  and  the  defendant  has  appealed  from 
tbe  judgment,  and  also  from  the  order  deuying  tbe  motion  for  a  new  trial  on 
Uie  minntes.  Oommissioners  of  highways  are  charged  with  tiie  duty  of  ac- 
tive vigilance  and  watobfulnen  In  asoerbtinlng  the  eondiUon  of  the  high- 
ways, and  tiiey  must  exercise  propw  ease  in  their  maintenance  in  a  reason- 
ably safe  condition  for  all  ordinary  travel.  Such  are  the  dnUes  imposed  upcm 
tboae  officers  by  the  Uw,  and  when  tbey  are  not  discharged*  and  l^fni^  re- 
■iilta  to  a  traveler  from  a  tallnre  In  tbelr  performance,  without  Ua  fault,  be 
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lias  a  cuuse  of  action  for  the  damages  aiutained  br  reason  of  anch  neftllgance. 
At  the  cuinmon  law  the  towns  were  not  liable  for  the  negligence  of  auch  com- 
laisaiunera,  because  they  are  neither  ihe  Af^ents  nor  servants  of  the  town,  and 
the  couimisaiuiieiti  were  persomUly  liable  for  the  consequences  of  tbeir  own 
negligence;  but  now,  in  this  state,  the  legislature  has  Intervened  by  statutoiy 
enactment,  (Laws  N.  V.  1881,  c.  700,  g  I,)  and  imposed  a  liability  npon  ttia 
towns  in  all  casaa  where  the  oommlasionerB  would  be  peisoafdly  UaMa.  Ha 
Btatateis  wise  and  aalotary,  and  Inmlahes  a  mow  oegtai  a  and  udeqaito  CTmady 
and  sattshutiqn  tot  injories  resnltlng  fftnn  the  negUgenoe  of  paUie  flttdak. 
Upon  the  facts  and  the  law  thla  Is  a  plain  eaie  for  the  pfadntiff.  The  tree  in 
question  -stood  upon  the  side  of  the  highway,  and  its  branches  hung  over  the 
^traveled  portion  of  Um  road  so  low  as  to  leave  a  space  insuffloieat  for  tha  pas- 
'sage  of  a  load  of  bay*  and  that  condition  had  existed  for  more  than  10  yean. 
Those  facts  presented  a  ease  of  inexcusable  negligence,  and  there  is  ne 
principle  which  will  exonerate  the  town  from  the  liability  resulting  thcn- 
from.  The  case  was  submitted  to  the  jury  by  the  trial  judge  in  a  elmge 
which  fully  explained  and  laid  down  the  l^al  principles  which  controlled  the 
ease,  and  Uiere  was  no  errw  committed  npon  the  trial.  The  wAnt  respeet- 
ing  the  liability  ot  the  city  of  Hiddletown  is  untenable.  The  fndgment  and 
omet  denying  the  motion  for  a  new  trial  should  be  afflrmwl,  with  eoata.  AIL 
eonenr. 


Habt  et  oI.  «.  Haight. 

(9u/pr«mt  Court,  Oeneral  Term,  Second  DepaitmenL  tnif  n,  18RL) 

Bus— RasoissioH  or  CoinrRA.or. 

Where  a  purohaaer  of  tnerehaaidiae  reCoras  It  to  tbe  Mllera  beoMiso  It  Is  boc  df 
the  sUpulated  (luallt?,  and  they  acoept  It  without  ohJecUon,  there  is  a  mutual 
resolMKHi  of  tha  oontnct,  aod  the  aeUers  oaa  neither  recover  the  pztoe  noriaal 
with  the  merohandiae  In  aoy  waj  on  tha  poxohaaer'B  aooooaC 

Appeal  from  Westchester  county  court. 

Action  by  George  W.  Hart  and  Benjamin  F.  Hart  against  Jamea  H. 
Haight.  The  case  oomes  nu  on  defendant's  appeal  from  a  judgment  of  the 
cou  nty  conrt  affirming  a  Judgment  rendered  by  a  jusUce  of  the  poaee  In  favor 
of  the  plaintlfTs. 

Argued  before  Babnabd,  F.  J.,  and  Dtkhan  and  Pratt,  JJ. 

BugsM  B,  Traoia,  for  appellant.   Xobert  MfcCord,  for  reepondaata. 

Dyemak,  J.  This  Is  an  appcsal  from  a  judgment  of  the  coun^  eoott  af- 
firming a  judgment  of  a  court  of  a  justice  of  the  peace  in  favor  of  the  plaia- 
tiffs  against  the  defendant.  The  appeal  to  the  county  court  was  upon  ques- 
tions of  law  only,  and  no  new  trial  In  that  court  was  demanded.  The  taetM 
are  substantially  these:  The  piaintlils  are  merchants  in  the  city  of  Kev 
YorlE,  and  the  defendant  Is  a  retail  dealer  in  PeekskiU.  In  tbe  month  ot 
February,  1886,  the  defendant  purchased  a  quantity  of  butter  from  the  plain- 
tlfTs upon  their  representation  that  it  was  fine,  and  came  from  the  beat  butter 
region  in  the  country.  When  the  butter  reached  the  defendant  he  disoovered 
upon  exHmination  and  trial  that  It  was  of  an  inferior  quality,  and  dhl  not 
answer  tbe  representation  of  tbe  plaintiffs.  He  then  saw  one  of  the  plaintiffs 
and  informeil  liimof  the  inferior  qu^lty  of  tfaebutter,  and  that  he  should  retain 
the  same,  and  he  did  so  return  12  firkins  of  the  butter  to  the  plalntiib.  who 
sold  it  for  $25.90  less  than  the  price  for  which  It  was  sold  to  the  defendant. 
This  action  was  brought  for  tbe  recovery  of  that  sum.  and  the  plainUfEs  oltt- 
tained  a  judgment  therefor,  as  we  have  stated,  and  our  examination  <if  the 
sase  shows  Iwth  judgments  to  be  contrary  to  law. 

The  contriict  between  the  parties  was  an  executory  contract  for  tbe  aale  of 
personal  property,  and  when  the  butter  came  to  be  delivered  the  defendant 
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had  a  reasonable  time  In  which  to  ezamlve  the  same,  and  determine  Its  diar- 
acter»  and  ascertain  whether  It  answered  the  representations  made  hy  ttn 
plaintiffs  respecting  Its  quality;  and  when  he  found  It  did  not  answer  such 
representations,  and  was  an  Inferior  article,  he  had  two  courses  which  he 
might  adopt.  One  was  to  accept  the  butter  and  offset  the  damages  he  might 
sustain  by  waj  of  counter-chdm  In  an  action  fbr  the  recovery  of  the  price, 
and  the  other  was  to  refuse  to  accept  tbs  butter  and  retain  It.  and  thus  re- 
acind  the  contract;  and  the  latter  course  was  the  one  he  pnisned.  ^ere- 
apon  the  contract  was  nullified,  and  the  butter  remained  the  property  of  the 
plaintiffs,  and  they  could  neither  recover  the  price  from  the  defendant  nor 
deal  with  It  in  any  way  on  his  account,  and  their  attempted  sale  of  the  same 
on  account  of  the  defendant  was  a  nnlUty.  Thc^  simply  wtM  their  own  bat- 
ter. In  this  case  the  rescission  of  the  contract  was  1^  mataal  consent;  ftnr 
the  defendant  Informed  one  of  the  plalntilh  of  his  Intention  to  rescind  the 
contract,  and  he  raised  no  objection  to  that  course.  Bot  the  dement  of  mut- 
uality is  not  essential.  The  rlebt  to  rescind  the  contract  resided  wlUi  tfae  d^ 
fendant  upon  the  discovery  of  the  inferiority  of  the  quality  of  the  butter. 
The  following  anthorities  justify  the  principles  we  have  laid  down,  and  the 
conclusion  we  hare  reached.  2  Kent,  Comm.  (10th  Ed.)  660;  Spragw  v. 
Bldk«»  20  Wend.  64;  Hart  v.  WrighU  17  Wend.  277;  ffaUagher  v.  Waring, 
9  Wend.  26.  lb  follows  that  the  Judgment  of  tbe  county  court  and  that  of 
tbe  court  of  the  Justice  of  the  peace  should  bottk  be  rerarsed,  with  ooetk  All 
concur; 


Watson  o.  Bknz. 
(Supreme  Court,  Oeneral  Term,  Second  Deptntmmt  July  18,  IMOi.) 

OosTS  0?r  Apfbal— Jasnoa  or  thb  Puob. 

Under  Code  OItU  Froa  N.  T.  f  8078,  relating  to  appeals  from  Jnstioes  of  the  pesoa, 
where  new  trials  are  demaadea  in  ti»  wpellaM  aomrt,  wbioh  proTidea  that  "either 
party  nuiy,  at  any  time  after  the  sotlon  Is  deained  at  Issue  In  the  appellate  ooortf 
and  before  tbe  tiial,  serve  npon  tbe  advorse  party  a  written  offer  to  alfow  Judgment 
to  be  taken  ag^nst  him  for  a  sum  or  property,  or  to  the  affaot  tberein  speeifle*^ 
wttta  or  without  oosta,  •  *  •  and  U  the  party  to  wbota  it  la  made  faU>  to  obtain 
amorefarmrableJadgmentlkeoannotraooTerooatsfnun  tbe  time  of  tbe<rfter,bnt 
nnstpiV  coats  from  that  time,*  wbera  tiie  offer  li  not  aocMpted,  anftb*  partjy  ob- 
tains a  more  favorable  JndguieBt  than  the  offer,  beoan  reeovarooiia  msi  the  time 
of  tbe  offer.  DUtinga&bing  ZoUor  v.  SnUth,  4fi  Hon,  UA. 

Appeal  from  Queens  county  oourt 

Action  by  William  Watson  against  Albert  Beiu  to  reoorer  damages  for 
treqwss  to  real  estate.  Plaintiff  appeals  from  an  order  retaxlng  his  coats. 
Code  ClvU  Froc  K.  Y.  g  3072,  relates  to  appeals  from  JusUces^Jadgmenta 
where  new  trials  are  demanded  in  the  appellate  court. 

Argued  before  Baknaad.  P.  J.,  and  Dykuan  and  Pbatt,  JJ. 

C  A.  8,  Van  Ifoatrandt  for  appellant.  Harrison  S.  Hoore,  tor  respond- 
ent. 

DrxMAK,  J.  The  pl^ntlff  recovered  a  Judgment  in  this  action  against  the 
defendant  in  a  court  of  a  justice  of  the  peace  for  (25  damages  and  $5  costs, 
and  tbe  defendant  served  a  notice  of  ameal  to  the  county  court,  in  which  he 
demanded  a  new  trial  in  that  court.  Within  15  days  after  the  service  of  the 
notice  of  appeal  the  defendant  served  a  written  offer  to  allow  judgment  to  be 
taken  against  him  for  the  sum  of  $5,  bat  the  oCfer  was  silent  on  the  question 
of  costs,  and  it  was  not  accepted.  The  action  was  retried  in  the  county  court, 
and  tbe  plaintiff  obtained  a  verdict  for  912.50.  Thereupon  the  county  clerk 
adjusted  the  costs  of  the  plaintiff  at  S64.32.  and  entered  judf(ment  in  his  favor 
for  $77.42.  Subsequently,  and  on  tlie  motion  of  the  defendant,  the  county 
court  made  an  order  vacating  the  adjustment  of  the  costs,  and  reducing  the 
Judgment  to  •12.50,  and  allowed  $10  costs  of  the  motion  to  be  offset  a^nst 
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tfaa  judgment,  aa  oorrected  aod  leduoed.  From  the  last  order  the  plafnttff 
qmealM  to  ttd>  ooait»  and  we  find  it  ertoneoas. 


The  question  lies  ander  the  control  of  sectioo  8072  of  the  Code  of  Civil 
Procedure,  which  is  as  follows,  so  far  as  it  has  application  to  this  appeal: 
"Either  party  may,  nt  any  time  after  the  action  is  deemed  at  issue  iu  the  ap- 
pellate court,  and  before  the  trial*  serve  upon  the  adverse  party  a  written  of- 
fer to  allow  judgment  to  be  taken  against  blm  for  a  sum  or  property*  or  to 
the  effect  therein  specified,  with  or  without  costs.  *  *  *  It  the  pei^  re- 
ceiving tlie  offer  within  ten  days  thereafter  serves  upon  the  adverse  party 
notice  tliat  he  accepts  it,  he  may  file  it  with  proof  of  acceptance,  and  tbeie- 
upon  the  clerk  mast  enter  judgment  accordingly.  It  the  offer  is  not  thus  ao- 
eepted,  it  cannot  be  proved  upon  the  trial,  and  if  the  party  to  whom  It «» 
made  fails  to  obtain  a  more  favorable  judgment  lie  cannot  recover  ooeta  froo 
the  time  of  the  offer,  but  must  pay  costs  from  that  time."  As  the  cooTttse 
of  the  last  paragraph  of  this  section  must  be  true,  it  follows  that  if  the  offw 
be  not  accepted,  and  the  party  does  not  fall  to  obtain  a  more  favorable  judg- 
ment, he  ean  recover  costs,  fnun  the  time  of  the  offer,  and  the  plalntUI  in  tb^ 
case  can  recover  costs  bemuse  he  did  obtain  a  judgment  more  favorable  to 
him  than  the  offer.  The  offer  tendered  him  a  judgment  for  #5,  and  upon  Ub 
acceptance  by  him  he  might  enter  judgment  for  that  sum  only,  without 
costs,  whereas  he  obtained  a  judgment  for  912.50,  more  than  double  the 
amount  offered,  so  that  both  In  respect  to  the  verdict  and  the  costs  the  judg- 
ment was  more  favorable  to  the  plaintiff  than  the  offer.  The  case  of  ZoOei 
V.  Bmttht  45  Hun,  319,  is  not  an  autliority  here,  because  the  plaintiff  failed 
to  recover  a  judgment  more  favorable  than  his  offer.  The  order  appealed 
from  should  be  reversed,  with  910  costs  and  dlBbaneiiMDtSi  and  tba  motion 
should  be  denied*  with  910  coats.  All  coucoi. 


(SuprenM  Court,  Qenaral  Term,  Firtt  Department.  June  S,  18B0l> 

AaSOMPRIT— COKPLAIVT. 

ComIdl^Ilant  alleged  that  plaiDUfl  ahipped  goods  to  defandant,  his  agwft,  ts  mO, 
and  that  defendant  colleoted  ttie  prooeads,  and  oonvertad  same  to  his  own  use.  Ad 
order  of  arrest  foanded  on  snoh  oomplalnt  was  vacated  upon  appeal  beoftiiae  tlu 
ooiiiplaintdidBOtaUeM,aanqair«d  bj  Code  ClrU  Froa  N.  T.  |Mil,tliatdef«taot 
oonvertedioonCTreouved'^Iiiafldaolaryoapsoifcy."  9H.  T.  Bnpp.S.  |{eld,tbit 
tiie  oomplalnt  stated  a  good  oaose  of  action,  toougb  not  tor  money  rvo^ved  ta  a  Ate- 
dary  oajncity,  and  tliat  the  trial  ooart  erred  In  iiiimininir  the  iwmp'irfH^ 

Appeal  from  circuit  court,  Xew  York  county. 

Action  by  Stephen  L.  Bartlett  against  Edward  Sutorlua  l!or  the  proceeds  ot 
certain  sales  alleged  to  have  been  uadeby  defeodantas  plaintiff's  agent.  An 
orderof  arrest,  granted  on  the  ground  that  defendant  converted  money  received 
**in  a  fiduciary  capacity. "  was  vacated  by  the  general  term  on  the  ground  tSat 
the  complaint  did  not  all^  that  defendant  received  the  money  "in  a  fldnciaiy 
capacity."  At  the  trial  the  ooart  dismissed  the  complaint  under  the  dadsioo 
of  the  general  term  vacating  the  order  ot  arrest  See  9  X.  T.  Sapp.  ^  Plus- 
tiff  appeals. 

Argued  before  Yah  BaniiT,  F.  J.,  and  Bbadt  and  Daioslb,  JJ. 
Daniii  D.  SAerman,  for  appellant.   Davison  A  CAapmon,  tor  respondent. 

Var  Bbuiit,  F.  J.  The  learned  judge  in  the  eourt  below  erldentlf  mis- 
took the  purport  of  tbe  dedsion  heretofore  made  In  this  ease  upon  the  appli- 
cation to  vamte  the  order  of  arrest.  All  that  the  Goart  decided  apon  that  ap- 
peal was  that,  as  the  onnplalnt  did  not  contain  the  allegations  required  by  sec- 
tion 549  of  ttie  Code,  the  order  of  arrest  could  not  be  sost^aed.  It  did  not 
dedde  that  the  complaint  does  not  state  a  good  cause  of  acUon.  On  the  con- 
trary, the  complaint  contains  a  cause  ot  action,  but  not  Cor  mon^  reodred  in 
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A  flduotory  capacity.  The  learned  court  therefore  emd  In  dlsmluiiig  the 
complaint,  and  the  judgment  should  be  reversed,  and  a  n«w  trial  ordered, 
with  cofts  to  appellant  to  abide  erent.  All  ooncor. 


Yak  DBTKm  «.  Lam  Imlaxd  Ott, 

{Stupnme  Court,  0«nerot  Tmit,  Seeond  Department  Jnlr  U,  UM.) 

TAXATtoir— Void  AasMsimrT— Rm^btt  bt  LaanLATOBa. 

The  togtsIatoM  ha*  power  to  ntuy  and  TelsTT  T(M  tern,  aod  tha  power  ladodM 
Uw  Interest  as  well  ss  the  snumnt  ox  ttie  tax  onglnaUy. 

Appeal  from  speofal  term,  Qneens  oonn^. 

Action  bj  Jacob  H.  Van  Deventer  to  vacate  taxes  on  real  estate  In  Long 
Island  Cltj  for  the  years  1877  to  1886.  the  irrt^ularily  being  that  for  certain 
of  the  years  the  assessors  omitted  to  assess  certain  lands  embraced  In  pnbUe 
parks,  and  for  the  years  1882  and  1888  did  not  assess  any  personal  property 
in  the  city.  Defendant  pleaded  the  ratlflcation,  confirmation,  and  levy  of 
all  tlie  taxes  prior  to  1888,  by  Laws  1882.  c.  383,  and  Laws  1886,  o.  656.  The 
court  refosed  to  find  that  the  taxes,  prior  to  1883,  were  levied,  ratitfed,  and 
confirmed  by  the  acts  of  1882  and  1886.  and  defendant  appeals. 

Argued  before  Barnard.  F.  J.,  and  Dteuan  and  Pratt,  JJ. 

11^'.  J.  FoaUr,  for  appellant.   Frank  B.  Blaekiotilf  for  respondent. 

Barnard,  P,  J.  Ko  new  principles  are  involved  different  from  those  pre- 
sented by  the  cases  of  People  v.  Bleckiomn,  7  N.  T.  8upp.  914,  and  Fraru^ 
lyn  V.  Long  Itland  City,  82  Hun.  451,  lat«Iy  decided  by  this  court.  In  these 
cases  the  tax  was  void  for  an  omission  of  the  assessors.  The  tax-roll  was 
made  out  in  due  form,  and  under  the  statute  notice,  but  the  assessors  did  not 
annex,  in  one  of  the  cases,  a  statute  certificate.  The  legislature  reimposed 
tiie  tax  by  direct  act.  In  the  other  case  the  defect  was  similar  in  principle. 
It  was  held  on  appeal  to  this  court  that  the  legislature  had  the  power  to  levy, 
confirm,  and  ratify  the  tax,  and  that  this  power  included  the  interest  as  well 
as  the  amonnt  of  Uie  tax  originally.  The  defect  in  the  first  case  consists  In 
the  fact  that  the  assessor  left  off  the  roll,  purposely,  real  and  personal  prop- 
erty. The  lands  in  the  complaint  were  only  charged  with  their  proportionate 
share  of  the  amounts  directed  to  be  raised  on  the  city.  It  is  very  doubtful 
whether  under  Uiese  averments  the  whide  levy  would  be  void.  If  it  was 
a  void  tax  the  legislature  could  validate  It.  Ensign  v.  Bane,  107  K.  T.  329. 
14  N.  E.  Rep.  400,  and  15  N.  £.  Rep.  401.  The  legislature  had  power  to  re- 
levy  the  same,  and  apportion  the  tax.  8pene»r  v.  Merehantf  lUO  N.  Y.  585, 
8  IT.  £.  Bep.  682.  It  is  not  therefore  necessary  to  determine  the  question 
wbethw  ttie  plaintiff's  cause  of  acUon  Is  barred  by  the  short  statnte  of  limit- 
ation, created  by  chapter  383,  §  11,  Laws  1882.  and  ohapter  666,  g  10, 
liaws  1886.  The  judgment  should  he  revoned,  and  a  new  trial  granted, 
costs  to  aUda  snnt.  All  oononr. 


In  re  Eqitity  Oas-Light  Od. 
(Aiprmw  Oam%  General  Term,  BeeonA  Department,  Jnly  IS,  18QIL) 
OOBMnATion— Di8BOi.imoit— Lbavb  to  Bum. 

An  order  denying  an  application  for  leave  to  bring  action  la  behalf  of  the  atato 
to  vacate  the  charter  ot  a  gas  oompany  on  the  ground  of  non-naer  and  other  neglect 
wm  bs  afflnned  where  it  appears  that  the  company  asaomed  a  large  reapon^Dlll^ 
aad  oativ  upon  the  strength  of  the  diaoontlnnance  ot  a  f onner  aott<M  tar  Van  saoM 
PBipese,  ana  no  new  ftets  are  alleged  why  the  ohsitar  shoald  be  arnlWfl  lAkdi 
SIA  aelsBist  at  tiie  time  of  anA  duooatinnaaoa. 

i^psal  fton  Bpsdal  term,  Westchestar  oounljf. 
t.IOn.t.s.110.  10-^1 
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Ajpplicatton  by  the  people  of  the  state  of  New  York  for  leave  to  oommeno* 
action  against  the  Equity  GaB-Ligbt  Company  of  the  eastern  distrtctof  Brook* 
lyn  for  a  forfeiture  of  the  company's  charter,  rights*  and  tranditeft.  The 
application  was  denied,  and  the  people  appeal. 

Argued  before  Babnabd,  P.  J.,  and  Pbatt,  J. 

Charles  F.  Tabor,  Atty.  Qm.,  ud  Jene  Jokiuon,  for  the  People.  Borom 

QraveSt  Ua  respondent. 

Barnabd.  p.  J.  The  legislature*  In  April,  1874.  Isoorpmtad  tb*  Equity 
Gas-Light  Company  of  the  eastern  district  of  the  ci^  of  Brooklyn.  Three 
years  were  given  by  the  act  in  which  the  oompHny  were  to  organize  and  com- 
mence the  transaction  of  business,  and  the  charter  was  to  be  forfeited  if  tbs 
company  did  not  comrnenoe  t^rationsin  three  montbsfrom  the  passage  (^Un 
iict.  Only  a  very  small  portion  of  the  construction  of  the  work  was  cooimeuctd 
within  the  three  months,  and  the  company  did  not  organise  and  oomoaencs 
business  wilhin  the  thne  years.  In  1884,  upon  the  petition  of  the  WiUiaw- 
burgh  Gaa-Light  Company,  the  attorney  general  commenced  proceedings  t^y 
action  to  vacate  the  obarler.  The  Equity  Qa»-Light  Company  0|^iosed  tbe  ap- 
plication, and  put  in  an  answer.  The  case  was  brought  to  trial  in  Maicb, 
1885.  It  was  tried  partly  before  the  court  at  special  term,  a  large  part  of  tbe 
testimony  being  taken  before  a  referee.  The  case  was  not  finally  aubniiti«d 
until  about  the  summer  of  1888.  The  case  was  very  voluminous.  Before  the 
ease  was  decided,  oad  on  the  10th  of  January,  1890.  the  attorney  general  dis- 
continued the  action.  On  the  27tb  of  March,  1889,  Uie  attorney  geneval  de- 
termined to  apply  in  the  first  judicial  district  for  leave  to  bring  anotiieriiGtioD. 
This  application  was  made  and  denied.  The  attorney  general  applied  in  tbe 
second  district  for  such  leave,  and  his  application  was  denied.  He  nHilied 
for  the  order  which  denied  tbe  leave  to  sue  again.  The  motion  was  pn^eriy 
denied.  The  action  discontinued  seems  to  Iwve  been  sol^  io  tbe  iotecest  o{ 
tbe  Williamsburgb  Gas-light  Company.  It  was  initiated  on  its  pefcition,aa4 
was  based  upon  an  alleged  injury  to  tbe  Interests  of  that  company.  A  »»- 
user  of  ohartered  rights  did  not  annul  a  charter  without  a  judicial  decree,aBd 
when  the  attorney  general  discontinued  the  action  the  Equitable  Oas-Light 
Compauy  increased  its  capital,  and  paid  into  the  state  treasury  the  tax 
thereon.  It  has  made  a  contract  for  the  Immediate  construction  of  boildtogt 
and  works  for  the  manufacture  oS.  gas,  and  for  tbe  laying  of  45  mains  wiUua 
its  chartered  territory.  There  are  no  new  facts  alleged  why  ttie  cbaitGr 
should  be  annulled  which  did  not  exist  when  the  former  action  was  discon- 
tinued, and  t^ere  are  the  most  powerful  reasons  why  a  new  action  should 
not  be  oommenoed.  Tbe  Equitable  Gas-light  Company  has  relied  upon  the 
action  of  the  state  througli  its  officers  to  assume  a  large  xesponaibUi^  aad 
outlay,  and  it  is  apparent  tb»t  it  will  be  for  tbe  public  interest  Uial  it  shoald 
build  and  operate  its  works.  The  order  slK»4d  Uwtefon  be  affinnadi  vitk 
oosts.  All  concur. 


ZiAinxni  «.  Yah  Bttkh  «I  oZ. 
{9u.pTem€  Court,  General  Term,  Vint  Deportment.  June  ^  UOOl) 

OoSTB— Extra  Ai.lo'wancb— Oftir  of  Judoksitt. 

Where  defendant  becomes  entitled  to  oosta  niuler  Oode  CtvU  Proa  If .  T.  I  IK 
providing  that  If  plalattfl  does  not  aooept  an  olfer  of  judgment  made  by  deftDdant 
before  the  trial,  and  ^'ftdls  to  obUdn  a  more  favorable  jadgment  he  oaimot  neover 
oosts  from  the  time  of  the  offer,  but  must  pay  costs  tron  that  time,  ■*  deftedant  U 
not  limited  to  the  oosts  ezpreuly  providM  for  la  the  statute,  bntmaybegnnud 
aa  ottra  anowaaee  lu  a  proper  oaasi  OvemUag'  jrwmiie  T.  JMniaionb  «  Beir. 
Ft.  IL 

Appeal  from  special  term,  New  York  county. 
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Action  by  George  I.  Lti.ni1oD  as  receiver    the  Bowling  Oreen  Savings  Bank 
agalDit  James  Van  Etten  and  Smitten  Y.  Tripp.   Defendants  offered  to  al- 

'  low  jndgment  for  81.500  with  interest  The  recovery  was  for  •1.609.90,  bnt 
at  thHt  dats  the  amount  of  the  offer  witti  interest  was  for  82,407.25.  De- 
fendants aweal  from  an  order  denying  them  an  extra  aliowance.  Code  Civil 
Proc.  N.  Y.  ^  7>t6,  provides  that  If  plaintiff  does  not  accept  an  offer  of  judg- 
ment made  oy  defendant  before  trial,  and  "fails  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  oosts  from  tbe  time  of  the  offer*  but  mast  pay 
oosts  from  that  time." 

Argtied  before  Van  Brunt,  F.  J.,  and  Bradt  and  Da-NIels.  JJ. 

I        Whimler,  Cortet  A  Godkint  (■£.  tfodMn,  of  ooanael,)  for  appellants.  Fan 

[     SttM  and  Almmdw  Oamtrtm,  for  rapondent. 

'  Bradt,  J-  The  defendant's  offer  of  judgment  was  better  than  the  plain- 
tiff's reoovery.  He  is  therefore  the  prevailing  party,  and  entitled  to  coats. 
The  lesrned  judge  at  special  term  thought  him  entitled  also  to  an  additional 
allowance,  but  Alt  constrained  to  refuse  to  grant  it  from  want  of  power,  his 
judgment  In  that  respect  yielding  to  the  decision  made  in  Maanin  v.  Dtn$- 

*  tnorsi  47  How.  Pr.  11,  to  that  effect.  That  case  does  not  however  discuss  the 
qoestlon  which  present  itself  in  limine,  name^,  what  is  meant  by  an  allow- 
ance. Justice  WoODRTTFT,  in  Brady  v.  Dubroto,  2  E.  O.  Smith,  78,  S4,  ai^ 
rived  at  the  conclusion,  upon  examination  of  the  qneetion,  that  the  allowance- 
vas  of  additional  costs,  and  that  the  phrase  must  be  so  inteipreted.  This 

\  suit  Is  satisfactory,  the  cbapto*  relating  to  the  subject  being  entitled  in  the 
Code.  "Fixing  the  Amount  of  Costs,"  and  articles  1  and  2  under  the  title  are- 

>  **Snma  Allowed  as  CoetB;"  "Taxation  of  Coats."  Whatever  is  given  by  way 
of  Indemnity  under  the  etiA'ite  is  within  tbe  deelgnatlon  "coets,"  and  being 
costa,  ttie  par^  entitled  to  them,  as  provided  by  tbe  Code,  le  also  entitled  t» 
those  given  in  addition  to  the  established  sums.  If  the  prevailing  party,  for 
exam^e,  ia  entitled  to  ooats,  an  altowance  meaning  additional  ousts  may  be 

>  given  hiiD  to  such  extent  as  may  be  determined  on  a  proper  application  show- 
ing tbe  rl^t  to  them  to  exist.  It  Is  unnecessary,  howevw,  to  pu^ue  this 
Bubject,  Inasmncbasthequeation  has  already  been  considered  and  determined 
hj  thle  court  in  CommwtofMrt  v.  Spofford,  8  Hun.  57.  The  proposition  as- 
serted and  maintained  by  that  ease  Is  where  either  party  is  entiUed  to  oosta 

I  snch  eosts  are  not  restricted  to  thoee  given  expressly,  bat  include  the  allow- 
ance. If  a  i^oper  case  be  made  for  them.  This  decision  was  predicated  on  the 
seetioos  of  the  tdd  Code,  which  are,  however,  substantially  the  same  aa  those 
of  tlw  present  Code.  The  otAer  appesled  fnnn  should  therefore  be  reversed, 
and  the  motion  be  remitted  for  consideraUtm.  OrdWed  accordingly,  with  glO 
coats  and  dlsbursonents  of  this  appeal.  In  expressing  these  views  we  must 
not  be  understood  ae  intimating  an  opinion  as  to  the  propriety  of  granting, 
aoj  allowance.  AU  coocar. 


Veoflk  m  rd.  Bob  v.  UgLban  ef  al,.  Police  Commissioners. 

{Supreme  Court,  Qeneral  Term,  Fint  Department.  June  6^  IfKtt.) 

MUXIOirAL  COBPOBATIOHft— DlaOHABOB  OW  POLIOBIUM. 

A  patrolman  obarsed  with  slttlag  Id  a  restaurant  during  bli  tour  of  patn^  duty 
admitted  being  In  toe  restaurant,  and  wbeo  asked  what  be  was  dolne  there  stated 
It  wat  n  chilly  night,  and  he  went  in  for  coffee.  Held,  that  bis  dismTsBal  from  tbe 
force  would  be  set  aside  for  want  of  proof  that  he  was  on  a  tour  of  du^  at  the  time. 

CarUorari  to  review  tbe  action  of  police  commissioners  In  dismissing  re- 
lator, Cornelius  W.  Boe,  from  the  police  force  of  the  dty  of  Xew  York. 
Argued  before  Van  Brunt.  F.  J.,  and  Bradt  and  Daniels,  JJ. 
J.  jr.  ZYsrfwp,  for  relator.  John  /.  J>^ant/,  for  respondenta. 

Brai>t,  J.  The  relator  was  charged  with  absence  from  his  post  during  his 
toor  of  patnA  doty,  bis  abeeaee  oonsiating  in  sitting  In  a  restaurant,  but  for 
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what  period  Is  not  stated.  When  the  trial  commenced  the  relator  was  called 
and  examined,  the  first  question  asked,  it  maj  be  observed,  relating  to  a  sub- 
ject not  embraced  in  the  chargeorspeciflcatlon.  It  was, "  Why  were  you  not 
hwe  this  morning,  as  ordered?"  and  was  followed  by  several  qaesttons  relat- 
ing to  that  seeming  dereliction.  The  question  finally  pat  was  this:  "The 
charge  against  you  is  sitting  in  a  restaurant  at  10:47  p.  h.,  October  Sd."  which 
was  admitted  to  be  true,  the  relator  stating,  when  asked  what  he  was  doing 
there,  that  it  was  a  chilly  night,  and  he  went  in  for  a  cup  of  coffee.  There 
is.  however,  no  evidence  that  he  was  at  that  time  on  a  tour  of  duty  as  charged, 
no  further  proof  of  any  kind  having  been  given,  and  the  evidence  does  not 
therefore  sustain  the  judgment  pronounced  against  him.  The  rules  asMrted 
and  reasserted  for  our  guidance  by  the  court  of  last  resort,  in  the  conoidera- 
tlon  of  the  evidence  against  the  members  of  the  force  who  have  betm  tried, 
are  so  strict,  and  there  is  such  a  marvelous  limit  apon  our  control,  that  it  ii 
incumbent  upon  us  to  see  to  It,  and  with  some  scrutiny,  that  the  charge  made 
Is  sustained  not  Inferentially,  but  absolutely,  upon  proper  proof.  For  this 
reason,  nume^  the  absence  <tf  any  proof  that  the  relator  was  on  a  tour  of  duty 
at  the  time  be  was  seen  In  the  restaurant,  the  judgment  should  be  vacated, 
and  the  relator  reinstated.  It  may  be  remarked  here  in  addition  that  the  re- 
lator's wife,  as  appears  by  the  record,  made  the  following  affidavitfl  to  which 
no  response  was  made: 
'*Citj/  and  County  qfNew  York — «.  .• 

"Maggie  Boe,  being  duly  sworn,  deposes  and  says:  ■!  am  the  wUe  ci  Cor- 
nelius W,  Boe,  the  petitioner  named  in  the  petition  hereto  annexed.  On  or 
about  the  21st  day  of  November,  1889,  shortly  after  my  said  husband  bad 
been  dismissed  from  the  police  department.  I  called  upon  Police  Commlaeioner 
John  McClHve,  at  his  residence.  No.  156  West  72d  street.  In  the  city  of  New 
York,  in  relation  to  my  said  husband's  dismissal.  I  called  the  said  oommift- 
sloner's  attention  to  the  very  slight  dereliction  with  which  my  said  basbaDd 
had  been  charged,  and  in  the  conversation  which  ensued  the  said  commiasioiier 
etated  that  my  said  husband,  Cornelius  W.  Boe,  had  been  dismissed  on  ac- 
count of  his  previous  record,  and  not  because  of  the  charge  on  which  he  was 
last  tried;  that,  when  the  case  came  before  the  full  board.  Police  Commis- 
sioner McLean  brought  up  the  record  of  previous  charges  against  my  said 
husband,  and  on  that  account  recommended  dismissal,  and  that  the  other 
eommissioners  voted  accordingly.  Maooib  Bob.* 

*8worn  to  before  me  this  15th  day  of  February,  1890, 

**JOHN  MuLHOLLAND,  Notary  Public,  (7S.)  K.  T.  Oo.* 

And,  further,  that  tlie  relator's  record  as  an  officer  returned  by  the  respcnul* 
•nt,  and  which  was  doubtless  used  against  him.  was  not  given  in  evidence  at 
the  txiait  ot  he  given  any  opportuni^  to  explain  it.  These  things  comUned 
suggest  dements  emplured  in  tlie  consideration  of  the  case  which  should  not 
have  been  eonntenanoed,  and  therefore  not  permitted  to  influence  the  reeptmd- 
ents  in  forming  their  judgment.  Ordered  as  soggeated,  with  ooMk  All 
eoncni. 


Babbow  S.  S.  Co.  e.  Msxzauff  Osmr.  B.  Oo. 
(Suprme  Court,  Omeral  Term,  Fim  Department.  JTulj  IS,  laso.) 

OORBAOr— Ihtispbbtation. 

An  agreemeDt  between  plalnttft  and  defendant  (orthe  tra&Ktortallon  of  Mffafcrnw 
j^IgrliDB  from  Hew  York  to  Borne  by  a  steamer  owned  by  pldntUt  was  aud*  br  a 
oarreepondenoe,  which  oommenoed  with  a  letter  from  defeodant  refarrijur  to  a  pre- 
oeding  ooavorsauonrespeoUng  the  matter,  and  addlnff:  "Our  people  InMaxlai^- 
lfU»  that  upon  fitvorable  tenns  they  oan  secure  a  party  of  about  in  or  BOD  people, 
with  a  poMlbUitrof  InoreaslDg  the  number.  These  petvlewQl  be  dtrldad^to 
"'J^y^Liii^^.y  follows  I  TO  flrafrolaee,  7t  aeeend-olaaa.  CO  wtmtm  ■  PlalBtttre- 
plied  stating  the  rates,  bot  without  ««-*-g  aay  number,  and  XMslved  an  u- 
BWMT azpnialog fllsiartsfaitfloB  with  the  ratMTud  stating:  "than la  ap^^te^- 
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ity  thftt  there  will  be  250  people,  or  more. "  Pl&lDtlfl  theo  wrote  itaUns,  inter 
oHa:  "We  beg  to  ooDflrm  toe  anaerstaoding  arrlTed  at  between  viz.,  that  you 
l^BOtsUplmthKa75flrife«laBS,reMooii3^iIaH,aiidl(Klililrd^  paaeenffere 
for  the  ronod  trip;"  Md  then  again  inaitioned  the  rates,  wblobwere  aoccnpted  by  a 
letter  on  the  same  day,  stating:  "There  is  a  probability  that  the  par^  wHl  exceed 
VtO."  Other  letters  passed  mthont  mentloDing  the  number  of  pauenRers  antU 
plaintiffs  wrote  ttpreeslng  lurprise  at  hearing  of  a  faUlog  off  in  the  number  of  the 
passengers,  and  notifying  defendant  it  woold  be  held  responsible  for  ttte  passage 
money  on  the  nambers  onglnally  arranged.  The  vessel  was  then  engaged  for  the 
trip,  field,  that  the  agreement  was  for  the  transportation  of  850  persons,  inolud- 
ing  the  different  olaBses,  and  that  plaintiff  could  recover  of  defendant  damages  r»- 
snltlng  from  its  fsUare  to  fnmish  that  number.  Distingnishing  Railway  Co.  r. 
Dane,  48  N.  Y.  240.   Dahibls,  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  countj. 

Action  bj  the  Barrow  Steatn-Ship  Company  against  the  Ifexlcan  Central 
Ballroad  GompaDy.   Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Argued  before  Yah  Brunt,  F.  J.,  and  BrjLdy  and  I>ahi£L8,  JJ. 

Winff,  Shoudp  A  Putnam,  (/.  A,  SJiottdj/,  of  counsel,)  for  appellant.  8* 
9»  Kwtiand,  for  reapondent. 

Beadt,  J.  Tbe  plaintiff,  as  the  owner  of  the  steamship  BoliyJa,  made  a 
contract  with  the  defendant  for  the  transportation  by  that  steamer  of  Mead- 
can  pilgrims  from  New  York  to  Borne.  The  complaint  allies  that  the  de- 
fendant agreed  to  ship  not  less  than  250  passengers;  75  of  the  first-class,  75 
second-class,  and  100  third-class.  It  also  alleges  that  tbe  defendant  only  fur- 
nished 64  first-class,  29  second-class,  and  44  third-class  passengers,  and  tbe 
plaintiff  was  compelled  to  send  the  vessel  with  the  number  of  passengers  des- 
ignated, and  suffered  damage  in  consequence  to  an  amount  stated.  Tbe  an- 
swer admits  that  passengers  to  tbe  number  alleged  were  furnished  only,  but 
denies  that  the  contract  bound  tbe  defendant  to  furnish  any  greater  number. 
It  was  conceded  on  the  trial  that,  If  tbe  plaintiff  was  entitled  to  any  damages, 
tbe  amount  of  them  would  be  $5,471,  for  which  amount  a  verdict  whs  directed 
the  court,  although  it  would  seem  from  the  opinion  delivered  upon  the  mo- 
tion for  new  trial,  that  the  learned  justice  presiding  entertained,  as  he  said, 
considerable  doubt  as  to  whether  the  plaintiff  had  any  cause  of  action  against 
the  defendant.  Whether  or  not  a  contract  was  made  between  them,  dependf 
upon  tbe  constraction  to  be  placed  upon  tbe  correspondence  relating  to  tht 
engHgement  of  tbe  vessel  named,  and  to  this  correspondence  our  attentioi 
will  be  now  directed.  In  a  letter  written  on  behalf  of  defendants  dated  Marcl> 
24.  1888,  it  was  said  by  the  writer,  among  other  things:  **Keferring  to  thu 
subject  of  our  conversation  regarding  the  pilgrimage  from  Mexico  to  liome. 
I  beg  to  say  that  our  people  in  Mexico  advise  that  upon  favorable  terms  they 
can  secure  a  party  of  about  175  or  200  people,  with  a  possibility  of  increasing 
the  number.  These  people  will  be  divided  into  classes,  about  as  follows:  75 
first-class.  75  second-class,  50  steerage."  On  March  31st,  in  a  letter  written 
on  behalf  of  tbe  defendant,  the  writer  says:  "Again  referring  to  the  subject 
of  tbe  pilgrimage  from  Mexico  to  Rome,  I  have  to  say  ttiat  I  am  in  receipt  of 
a  telegram  from  Mexico,  advising  that  alt  arritngements  have  been  made,  so 
that  this  party  can  leave  there  at  an  early  date,  and  there  is  a  probability  that 
there  will  be  250  people,  or  more."  The  answer  of  the  plaintiff  to  tba>  letter 
says,  among  other  things:  "  We  beg  to  confirm  tlie  understanding  arrived  at 
between  us,  viz.,  that  you  will  not  ship  less  than  75  first-class,  75  second- 
class,  and  100  ^ird-class  passengers  for  tbe  round  trip."  Byletwrof  the 
same  date,  evidently  in  answer  to  the  letter  just  referred  to,  the  writer  says: 
"Regarding  the  numbers  of  the  party,  I  beg  to  say  that  my  latest  ad /ice  from 
Mexico,  aa  mentioned  in  my  previous  letter  of  this  date,  that  there  u  a  prob- 
ability that  tbe  party  will  exceed  250,  but  I  have  not  been  furnishea  with  in- 
formation as  to  the  exact  number  of  each  class. "  The  next  letter  foutid  In  the 
order  of  correspondence  is  dated  April  3, 1888,  written  on  behalf  of  the  plain- 
tifls,  la  which  no  reference  is  made  to  the  number  of  passengers.   Upon  the 
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flnme  day  &  letter  was  written  on  behalf  of  the  defendant.  In  whhA  ft  to  aaid: 
**I  beg  to  adrise  you  that  I  am  In  receipt  of  farther  telegraphic  oommnnlca- 
tlons  regarding  the  pIlgrioiBge  party  from  Mexico  to  Ihnne,  and  am  ad^nd 
that  the  final  oetalli  are  now  being  prepared,  and  that  Uie  parC^  will  leare 
Mexico,  as  Intended,  on  the  7th  Inst.  There  la  no  aa^estlon  In  th^  letter  as 
to  the  number  of  paBsengera,  and  thereforci.  according  to  the  correapcmdence 
up  to  that  time,  the  understanding  was  that  there  would  not  be  less  than  250 
passengera.  This  was  but  a  tew  daya  before  the  steamer  was  to  aail.  On  the 
12th  of  ^ril,  however,  the  following  letter  was  written  on  behiUf  of  plain- 
tlflb,  and,  according  to  the  recollection  of  the  witness.  In  answer  to  b  verbal 
communication:  "Afbu.  I2Ui,  1888. 

*'eeorg§  W.  XmZw,  Stg,,  Qm,  SasUm  Agmt  Mextean  Cmiral  JZ».,  261 
Sroadtoai/t  Cit^ — Dkab  am:  We  were  veiy  much  surprised  to  learn  fron 
your  representative  this  morning  of  the  greu  fall-off  In  the  nnmbera  of  the 
Mexican  excur^on  party,  from  what  were  guarantied  in  your  letter  ttf  the 
Slst  'ult.  to  ns»  and  for  which  we  hare  been  making  preiwrations,  namely: 
75  first-cUus,  76  second-class,  and  100  third-class  passengera.  Every  ctha 
eonsideration  having  been  aasrifloed  by  ns  to  aGOommodate  this  party,  we  beg 
to  notify  yon  ttiat  we  shall  hoM  you  respon^ble  for  the  pasaago  mon^dnelo 
ns  on  the  numbers  originally  arnnged  fi». 

**Toun,  truly,  Smmaaos  Bbotbkbs.* 

To  this  letter  the  f(dlowli^  roqranse  was  sent  on  behalf  of  tlie  dtfendautt: 

«*Hkv  Yobx,  April  13.  1888. 

**Me9tr$.  Henderton  Broa.,  AgmU  AnohoT  Line,  7  Botoling  Qrom,  N.  T. 
C<l|r— Qentlekeh:  Upon  my  return  I  And  your  tovor  of  the  12tli  insL  re- 
garding pilgrimage  from  Mexico  to  Borne.  I  beg  to  oorrect  the  imncastoD 
which  you  seem  to  have  ttiat  my  letters  of  the  Slst  nit.  gnarantied  yon  7S 
flrst-clasB,  76  second-class,  and  100  third-ctass  paBsengfrs.  Those  letters  eoi> 
t^ned  information  as  to  size  of  the  par^  exactly  as  i  received  it  from  Ifexicok 
namely,  *  that  there  Is  a  probability  that  the  party  will  exceed  260,*  and  ia 
fact  one  of  ttie  letters  distinctly  states  that  no  information  had  been  received 
as  to  the  number  of  people  in  each  class.  Yonr  Mr.  Martin  baa  aeen  all  le- 
oent  telegraphic  correspondence  between  our  people  at  Mexico  and  this  oAee 
upon  the  subject  of  this  pilgrimage,  and  while  1  havencpected  that  the  nnn- 
bers  would  be  in  accordance  with  indications  contained  in  such  telegrams,  I 
liave  made  no  definite  guaranty,  either  verbally  or  in  writing:  and,  m«e- 
over,  had  you  been  guarantied  250  people  it  would  have  been  unnecessary  for 
jou  to  have  made  daily  inquiries  during  the  present  week  as  to  the  number 
in  the  parfy.  as  you  have  done.  As  abown  in  the  telegram,  of  which  a  copy 
was  left  at  your  office  yesterd^r,  this  pilgrimage  has  proved  a  partial  failui« 
■and  can  result  in  no  profit  to  the  Mexican  Centml  Itadlway,  or  any  of  the  other 
railways  In  interest. 

"Under  the  circumstances  It  is  hut  fblr  tiiat  yon  should  accept  tibe  sit  na- 
tion the  same  as  the  other  lines,-  as  our  chances  of  securing  future  partiea 
against  competition  by  direct  steamers  from  Vera  Cruz  to  Europe,  will  de* 
pend  upon  our  making  a  success,  as  f  ar  aa  the  peoi^e  are  oonoeraed,  of  tin 
present  pilgrimage,  ]uat  as  much  aa  though  the  number  had  been  as  large  as 
our  people  had  reason  to  expect. 

"Very  respectfully,  G,  W.  Keblbr.** 

It  will  be  observed  that  the  last  paragraph  of  this  response  suggests  an  rc- 
ceptauce  of  the  situation  as  but  folr,  and  for  the  reasons  assigned.  But  it 
does  not  appear  by  anything  said  or  done  by  tlie  plaintiffs  that  they  waived 
any  of  the  riglits  secured  by  the  contract,  which  they  regarded  as  having  been 
consummated,  or  accepted  the  suggestion  that  they  should  w^ve  any  such 
rights.  It  will  have  been  observed  from  the  pliraseolt^  employed  in  tlie 
correspondence  that  the  numt>er  of  excursionists  originally  contemplated  ns 
Increased,  and  that  there  was  no  suggestion  of  a  diminution  of  the  numba 
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finally  named,  until  the  letter  of  the  12th  of  April.  On  the  24th  of  March 
the  number  was  stated  at  or  above  175  or  200,  with  a  probability  of  f  noreaa- 
Ing  the  number.  In  the  letter  of  the  Slat  odC  Maioh  it  was  said:  "There  la 
a  probability  that  there  wiU  be  250,  or  qaore,  and  when  upon  that  day  the 
plaintiffs  wrote  to  the  defendant's  agent  oonflrming  the  nnderetanding  as  to 
250  passengers  of  different  classes  there  was  no  aoggestion  in  the  answer  to 
that  letter  of  a  less  number.  The  number  in  the  aggregate  up  to  250  was 
positively  stated.  The  coojectore  was  as  to  the  number  of  each  claaa,  about 
vhlch  exact  information  had  net  been  furnished.  The  rest  of  the  oorree- 
poudeiice  up  to  the  12th  of  April  was  based  upon  the  proposition  that  there 
would  be  250  piissengers  in  difCereut  classes,  with  a  probability  not  that  it 
would  be  less  than  that  number,  but  that  it  would  exceed  it,  and  this  under- 
standing presented  itself  In  sach  fwce  as  to  dt-arly  Justify  the  plaintiffs  in 
making  the  necessary  arrangements  to  transport  the  number  named,  wbiob 
they  proceeded  to  do.  As  the  result,  therefore,  of  the  proper  consider^on  and 
construction  of  the  correspondence,  the  engagement  was  for  the  transporta- 
tion of  250  persons  Including  the  different  classes.  It  is  undoubtedly  the 
rule  that  the  Intention  of  the  pai-tles  is  to  govern  In  the  interpretation  of 
contracts,  especially  when  they  are  ambiguous,  or  uncertain,  by  expression. 
Hut  the  object  in  view  necessarily  enters  into  the  consideration  of  what  the 
parties  intended.  It  oertulnly  was  intended  that  the  plaintiffs  should  make 
the  necessary  preparation  for  the  transportation  of  250  persons  divided  into 
different  classes,  and  they  were  bound  to  be  in  readiness  at  the  time  deaigna> 
ted  to  carry  out  such  a  contract,  and  were  entitled  to  the  time  necessary  to 
make  such  preparation.  The  contract  between  the  parties  depending  upon 
the  interpretation  and  construction  of  the  correspondence  is  sui  genmrit^  and 
adjudications  in  kindred  cuses  are  of  comparatively  little  value.  We  are  re- 
ferred by  the  learned  counsel  for  the  nppellanta  to  a  number  of  decisions 
which  he  thinks  are  conclusive;  for  example,  that  of  RaUtbay  Co,  r.  Dam, 
43  N.  T.  240.  But  the  agreement  there  was  to  transport  not  exceeding 
6,000  lbs.  of  freight  during  a  certain  period.  Of  course  that  is  an  enUrely 
different  case.  The  case  Robinson  v.  Nobla's  Adrn'ri,  8  Pet.  181,  is  regarded 
by  thelearned  counsel  lis  similar  to  this.  But  there  Ue  agreement  was  to  ship 
certain  stores  supposed  to  amount  to  3,700  barrels,  assuming  one-half  as  flour 
barrels,  and  the  other  as  whisky  or  pork  barrels.  But  this  was  conjecturaL 
Whether  there  would  be  3,700  barrels  or  not  is  In  doubt.  It  should  not  be 
overlooked  that  in  the  letter  of  April  12th  the  defendants  were  notified  of  the 
attitude  taken  by  the  plaintiffs  with  regard  to  the  contract,  and  that  they 
would  be  held  responsible  for  the  passage  money  on  the  numbers  originally 
arranged;  notwithstanding  which  the  ship  was  employed  for  the  transporta- 
tion, and  the  numbers  furnished  carried  to  their  destination.  It  may  aJso  be 
said  that  under  any  other  interpretation  of  the  contract  the  plaintiffs  would 
be  bound  to  proceed  on  the  voyage  with  any  number  of  passengers  that  the 
defendHnte  chose  to  fumlsb,  a  result  seemingly,  at  least.  Iniquitous.  It  is 
thought  that  under  all  the  circumstances  the  plaintiffs  were  entitled  to  re- 
cover, and  that  the  judgment  should  be  affirmed,  with  costs* 

Vas  Bbunt,  p.  J.,  concurs. 

Danueu,  J.,  {diaaenting.)  The  verdict  was  directed  fOr  the  damages  bu»- 
tained  by  the  plaintiff  from  the  failure  of  the  defendant  to  furnish  at  least 
250  passengers  to  be  carried  by  the  plaintiff  by  steamer  and  railway  from  the 
city  of  New  York  ti>  the  city  of  Borne,  and  back  to  the  city  of  New  York. 
The  passengers  were  Mexican  pilgrims,  visiting  Rome  by  way  of  Naples,  and 
the  contract  between  the  parties  for  their  carriage  was  made  by  correspond- 
ence. And  the  right  of  the  plaintiff  to  maintain  the  action  to  the  extent  to 
which  it  baa  been  pormltted  depends  upon  tbe  existence  of  an  obligation  on 
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the  part  of  the  defendant  to  furnish  250  passengers.   It  did  furnish  no  moFQ 
than  1S4,  and  the  damaf^s  aw.irded  were  for  the  loita  arising  out  of  the  dif- 
fOTence  between  that  number  and  250.   Whether  the  defendant  became  liable 
for  these  damages  roast  be  acertafned  from  the  letters  themselTes  vblcb 
passed  between  the  agents.   These  letters,  as  they  are  contained  in  the  ease, 
commenced  with  one  written  on  the  24th  of  March,  1888,  by  the  agent  ot  the 
defendant  to  those  representing  the  plaintiff.   It  refers  to  a  preceding  con- 
versatlon  relating  to  the  business,  and  then  adds:  "Our  people  in  Mexico 
advise  that  upon  favorable  terms  thej  can  secure  a  party  of  about  175  or  200 
people,  with  a  poaaibility  of  increasing  the  number.   These  people  will  ba 
divided  into  classes  as  follows:  75  flrst-claas,  76  second-class.  50  steerage." 
The  plaintiff's  agents  replied  on  the  27th  of  March  stating  the  prices  for  tbe 
different  classes  of  passengers,  but  without  mentioning  any  number.  The 
agent  of  the  defendant  wrote  again  expressing  dissatisfaction  concerning  tbe 
rates,  and  still  further:   "I  have  to  say  that  I  am  in  receipt  of  a  telegram 
from  Mexico  advising  that  all  arrangements  have  been  made  so  that  this 
party  can  leave  there  at  an  early  date  next  mouth,  and  there  is  a  probability 
that  there  will  be  250  people,  or  more."   The  plaintiff's  agents  under  tbe 
same  date,  which  was  March  31,  1888,  wrote  again  to  the  same  person,  nuk- 
ing as  a  part  of  their  letter  this  statement:  **We  beg  to  confirm  tbe  under* 
standing  arrived  at  between  us,  viz.,  that  you  will  ship  not  less  than  75  first- 
tiass,  75  second-clasH,  and  100  third-class  passengers  for  the  round  trip;"  and 
then  again  mentioned  the  terms  for  the  passengers.   The  rates  were  accepted 
by  a  letter  in  reply  on  tbe  same  day,  and  adding  further:  "Bearding  the 
numbers  of  the  party,  I  beg  to  say  that  my  latest  advice  from  Mexico,  is 
mentioned  in  my  preWooB  letter  of  this  date,  is  that  there  is  a  probability  that 
the  party  will  exceed  250,  but  I  have  not  been  furnished  with  informatitm  as 
to  the  exact  number  of  each  class.  I  have  telegraphed  the  first  and  second 
class  capacity  of  tbe  Bolivia,  and  of  coarse  if  our  people  exceed  those  num* 
ben  in  either  <dan,  snoh  excess  numbers  will  have  to  adapt  tbemselvea  to  tbe 
accommodations  which  can  be  furnished.**  Nothing  further  was  stated  ai 
-to  the  number  nntil  tbe  12tli  of  April,  and  then  the  agents  <tf  the  pbUntUt 
wrote:  **Dbab  Sib:  We  were  very  much  surprised  to  learn  from  your  rep> 
resentative  this  morning  of  the  great  fHll-off  in  the  numbers  of  the  Mexican 
excursion  party  from  what  were  guarantied  in  your  letter  of  the  Slat  nit.  to 
ns,  and  for  whitdi  we  have  been  making  prorations,  namely,  75  first-elass, 
75  second-class,  and  100  third-class  passengers.  Every  other  eonsideraticw 
having  been  sacrificed  by  us  to  accommodate  this  i^rty.  we  beg  to  notify  yoc 
thiA  we  shall  hdd  you  responsible  for  the  passage  money  due  to  as  oo  tbe 
numbers  originally  arranged  for.**  And  on  the  next  day  the  defendant's 
agent  to  whom  this  letter  was  addressed  replied,  concerning  the  terms  ot  the 
agreement,  as  follows:  **I  heg  to  correct  the  impression  which  yoa  seem  to 
have  that  my  letters  of  tbe  81st  ult.  guarantied  you  75  flrst-dass,  75  seeoad- 
elass,  and  100  thlrd-dasa  passengers.   Those  letters  contained  information  as 
to  size  of  the  party  exactly  as  I  recdved  It  from  Mexico,  namely,  *  that  there 
is  a  probability  that  tbe  party  will  exceed  250;  *  and  In  ftact  one  ot  tbe  letteis 
distinctly  states  that  no  infoimation  had  bwn  received  as  to  the  number  of 
people  in  each  class.   Year  Mr.  Martin  has  seen  all  recent  telegraphic  corre- 
spondence between  our  people  at  Mexico  and  this  office  upon  the  subject  of 
uils  pilgrimage,  and  while  I  have  expected  that  the  numbers  would  be  in  ao- 
eordance  with  indications  contained  Insaeli  telegrams  I  have  made  no  droits 
guaranty,  either  verbally  Or  in  writing,  and,  minreover,  had  yoa  bera  guar, 
antled  260  people  It  would  have  been  unnecessary  for  yoa  to  have  made  diUIy 
Inqolries  during  the  present  week  as  to  tbe  number  in  the  party,  as  jon  havt 
done." 

It  seems  quite  dear  from  this  correspondence  that  the  defendant  did  not 
become  bound  to  furnish  as  many  as  260  passengers.   The  first  sa|Q[eBtioa  as 
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to  the  number  was  that  the  people  In  Mexico  advised  that  they  coald  apon 
favorable  terms  stcure  a  party  of  176  or  200.  with  a  posBibflity  of  increasing 
the  namber.  That  was  followed  by  a  later  letter  saying  that  all  arrange- 
ments had  been  rosde  for  the  party  to  leave  Mexico,  and  that  there  was  a 
probability  that  there  would  be  260  persons  or  more.  And  the  plaintifTs 
Agents  in  reply  stated  that  they  begged  to  confirm  tbe  understanding  arrived 
Kt  that  not  less  than  75  first-class,  75  second-class,  and  100  Chlrdnxwas  pas- 
sengers would  be  shipped.  There  had,  however,  been  no  definite  understand- 
ing or  agreement  to  that  effect  made.  But  all  that  had  been  done  was  to 
make  the  statement  of  what  were  considered  probabilities  as  to  numbers. 
And  that,  as  it  was  finally  expressed,  was  *'  that  there  Is  a  probability  that 
the  party  will  exceed  250. "  But  there  mui  no  agreement  in  tbla,  or  any  pre- 
ceding letter,  that  it  would  reach  that  number.  At  most,  estimates  were 
given  which  the  facts  failed  to  realize.  And  when  the  statement  was  made 
of  the  understanding  of  the  plaintiffs  Hgents,  that  was  not  accepted  as  a  cor- 
rect result  of  what  previously  had  been  written,  but  the  writers  were  In- 
formed that  there  was  a  probability  that  the  party  would  exceed  250,  aa  that 
was  mentioned  in  the  preceding  letter  of  the  agent  of  the  defendant.  This 
was  not  an  acceptance  of  the  understanding  mentioned  by  the  plalntifiTs 
agents,  but.  at  most,  it  was  a  reference  to  what  was  written  in  the  preceding 
letter  as  to  the  number  of  the  party  expected;  and  in  that  letter  the  number 
was  mentioned  as  probably  250,  or  more.  It  did  not  obligate  the  defendant 
to  furnish  a  party  of  250  persons,  but  stated  the  advices,  and  probabilities 
only,  which  placed  the  plaintiff^s  agents  in  a  position  where  they  could 
judge  for  themselves  as  to  the  number  of  people  probably  to  be  carried. 
What  was  written  failed  to  create  any  positive  obligation  that  this  number 
of  people  would  form  the  party.  The  agents  on  each  side  were  supplied  with 
the  same  information  as  to  what  might  be  expected.  And  the  hopes  created 
by  it  exceeded  the  reality.  For  the  result  of  the  dlsappointmeht  the  defend- 
ant did  not  become  liable,  oertainly  not  to  the  extent  determined  at  the 
trial.  The  Judgment  and  order  should  be  reversedt  and  a  new  trial  ordered, 
with  eosts  to  the  detendant  to  abide  the  avent. 


BUTLEB  0.  TOWNSEND  «t  A 

(Bupreme  Court,  Omeral  Term,  Seeoiui  DepartmmU.  Jnlj  U(  1800.) 
Mabtbb  Mjm  SaBVANT—FELLOW-SBBv ANTS— Who  AKa. 

PlalntUTi  intestate,  who  was  employed  aa  a  iMp  oaoUter.  la  not  the  (eUow-aerv- 
ant  ot  one  employed  by  the  master  to  coDBtruot,  with  materiati  farnlahsd  the 
latter,  ■oafloldlng:  for  mteatate  to  stand  on  while  parfonulng  Us  duties. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Agnes  Butler,  as  administratrix  of  John  Butler,  deceased,  against 
James  A.  Townsend  and  Oeorge  Edgett,  to  recover  damages  for  the  death  of 
her  intestate,  alleged  to  have  been  caused  by  defendant's  n^ligence.  There 
was  a  verdict  for  plHlntlfl  for  $5,000.  From  the  judgment  entered  thereon 
defendants  appeal. 

Aigued  before  Babnakd,  F.  J.,  and  Dtkhan  and  Putt,  JJ. 

Wing,  Shoud]/  db  Putnam,  for  appellants,   Charlat  M,  SU^ord,  fax 
apondent. 

Babnabd.  F.  J.  John  Batter,  deceased,  ptaintilTa  intestate  was  a  ship 
eaulker.  He  was  employed  by  the  defendants  at  tiie  Erie  basin.  The  defend- 
ants erected  a  stugiug  all  aronnd  the  basin.  Upon  this  staging  there  were 
placed  wooden  horsea,  and  from  the  top  of  one  horse  to  the  other  idanks  were 
placed  upon  which  the  caidkers  stood  to  do  their  work  upon  the  vessel.  The 
accident  was  caused  by  the  breaking  of  one  ot  these  pUuiks,  and  the  plalnUflPs 
intestate  was  killed  by  the  fall.  Tlw  scaffolding  was  built  from  materials  fur- 
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nistaed  by  defuuIantB.  The  caso  is  one  where  the  master  was  bound  to  eoa- 
itrnot  the  acaffoltllng  and  staglog,  so  as  to  make  it  safe  tor  the  purpoaa  in- 
tended. The  proof  shows  that  one  of  the  planks  was  defective,  and  that  the 
defect  could  be  easily  seen  upon  exarainatioo.  The  constroctota  of  the  scitf- 
folding  were  not  co-employee  of  the  caulkers  in  the  sense  that  tbeir  neglect 
excused  the  common  master.  The  master  owed  the  dutr.  Jtuahby  r.  HaS- 
road  Co.,  107  N.  T.  371. 14  27.  K  Bep.  407;  Probtt  v.  DdamaUr.  100  K.  T. 
266,  8  nr.  X.  Bep.  184.  ABsnmiog  that  the  conatructon  of  the  sesffoldli« 
were  the  serrants  of  the  master  the  proof  is  veiy  strong.  The  plank  whidi 
broke  bad  been  ouidsmned.  and  tUs  coodunn^on  mid.  beoi  noted  tj  a 
cross-mark  in  chalk.  This  pluak  was  pnt  on  the  horse  with  tbe  chalk-mark 
on  the  under  side.  The  plaintiff's  intestate  thus  could  not  see  the  defect.  The 
Judgment  should  therefore  be  affirmed,  with  crats,  AU  concur. 

J.  Tbe  Intestate  of  tbe  plaintiff,  while  in  the  service  of  the  de- 
fendants, received  injuries  by  the  breaking  of  a  scaffold,  which  resulted  la 
hU  death.  He  stood  upon  the  scafFold  in  the  performance  of  his  daties,  and 
it  gave  way  under  his  feet,  and  he  fell  to  the  ground.  The  trial  of  tbe  adioo 
took  the  usual  course  of  actions  based  upon  negligence,  and  the  testimony  oa 
tbe  part  of  the  plaintiff  tended  to  convict  the  defendants  of  negligence,  an<l 
tbe  effort  on  tbe  part  of  the  defendants  was  to  exculpate  themselves  from  tbe 
charge,  and  the  question  of  tbe  contributory  negligence  was  also  fntrodoeed 
into  the  case.  At  the  close  of  the  testimony,  the  case  was  a  proper  one  for 
the  Jury,  and  it  was  submitted  to  that  body  of  fact  triers  under  a  chai^  (rf 
which  tbe  defendants  cannot  complain.  The  verdict  was  for  the  plaintiff, 
and  under  the  testimony  and  the  facts  developed  we  cannot  interfere.  The 
judgment  and  order  denying  the  motion  fw  a  new  trial  should  be  affirmed. 


iSupnme  Court,  Osnerat  Term,  8€oond  DepartmmU.  July  18,  UMl) 

KunsB— NaoBSSAitT  Fabtikb. 

A  resolutioQ  granting  permission  to  a  railroad  oompeny  to  1^  Its  tra<As  fai  Urn 
streets  of  a  village  required  tbe  oompsny  to  give  Its  bond  conditioned  to  indemnilT 
the  village  from  all  damages  sustained  from  the  building  of  tbe  road.  The  tead 
was  given,  and  tbe  village  brought  anlt  thereon,  olaiialng  that  the  oooditioa  bsd 
been  broken,  field,  that  this  did  not  render  the  village  a  neoBsaary  or  proper 
party  to  an  aeUon  to  foreelose  a  mortgage  given  thecoB^any  toaeenreaaeaw 
of  Its  bonds. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  Farmers*  Loan  &  Trnst  Company  against  the  ITew  Bo* 
dielle  &  Pelham  Bailroad  Company,  to  foreclose  a  mortgi^[e  given  by  de- 
fendant to  secure  a  series  of  its  bonito.  The  vilku^  of  New  Rochelle  mored 
to  be  made  a  paTtj  defendant,  and  now  appeals  mm  an  order  denying  tbi 
motion. 

Argued  before  Babnasd.  F.  J.,  and  DYKSAHand  Pratt,  JJ. 
Martin  J.  Keogh,  for  appellant.   Tumor,  MaCluro  d  BoUton,  for  reload* 
ent. 

Bahnabd,  p.  J.  Tbe  defendant  la  a  domestic  corporation  formed  to  con- 
struct a  street  railroad  in  New  Kochetle.  with  a  branch  to  Pelham.  On  the 
2d  day  of  November,  1885,  tbe  board  of  trustees  of  the  village  of  New 
Borhdle  granted  by  resolution  permission  for  tbe  defendant  to  construct, 
maintain,  and  operate  its  road  on  the  streets  and  highways  of  the  village, » 
expressed  in  the  resolution.  Certain  conditions  were  contained  In  the  rpsolo- 
tion  in  respect  to  the  method  to  be  observed  in  building  and  keeping  in  re- 
pair tbe  railroad,  and  in  grading  tbe  streets  t)etweeu  the  tracks,  and  on  each 
side  of  tlie  same.   In  188s  the  defendant  executed  a  mortgage  to  the  plaintiff 
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OD  Hi  KMd»  nd  Ihuiclilset,  pri  vUegcs,  and  equipments  to  seonre  a  loan.  Thta 
ftOttOD  Is  teoosbt  to  fereotose  that  mortgage.  Among  the  conditions  specified 
In  the  lesolntton  giving  the  privilege  to  laj  the  traeka  In  the  Tillage  was  one 
to  the  effect  that  the  railroad  oornpanj  should  indemnify  the  village  from  all 
damages  which  might  result  from  the  building  the  road,  or  the  grading  the 
streetoi  and  that  a  bond  in  the  penal  sum  of  •10,000,  should  be  given  to  that 
effect.  The  bond  was  given*  and  Uia  rillage  dalms  that  damages  ime  sus- 
tained bgr  the  vUlagiB  1^  reason  ci  the  aots  and  omissions  of  the  nUfaoad,  and 
has  OGOnmenced  an  action  upon  tlM  bond  to  leoover  the  amount  thereof.  This 
action  was  commenced  in  October,  1889,  and  la  still  pending.  The  railroad 
denies  all  liability  in  its  answer.  In  Kovember,  1889,  the  Fanners*  Loan  & 
Trust  Company  commenced  an  action  to  foreclose  Its  mortgi^,  and  the  vil- 
lage applied  to  be  made  a  party  defendant.  The  motion  was  ^perly  dented. 
There  is  nothing  in  the  resolution  which  gives  or  purports  to  give  a  lien  on 
the  railroad.  Conditions  are  imposed  as  to  construction  and  pading,  and  a 
bond  demanded  to  seeare  the  obeervanoe  of  these  conditions,  but  no  lien  is 
called  for.  The  franchise  to  the  defendant  was  not  given  by  the  village,  but 
by  the  people  upon  the  consent  of  the  village.  This  consent  Is  irrevocable  as 
against  the  loan  company,  and  railroad  after  its  construction*  and  tiie  pur- 
chaser will  take  subject  to  the  conditions  contained  in  the  consent.  The  Til. 
k^e  is  therefore  only  a  general  creditor  as  i^alnst  the  railroad,  and  under  the 
case  of  Earring  v.  Railroad  Co.,  105  N.  Y.  S40, 12  K.  E.  Bep.  768,  cannot 
be  made  a  party  defendant.  If  the  village  has  the  first  lien  on  the  railroad  It 
will  remain  after  the  Farmers*  Loan  ft  Trust  Company  foreclose  their  snbaa- 
quent  one.  As  a  first  lienor  the  village  would  not  be  a  proper  party.  OotM 
T.  ima.  111  N.  T.  170, 18  K.  E.  Bep.  649.  The  order  should  be  afllnned. 
with  costs  and  disborsementa.  All  concur. 


PEOPI.B  O.  DX  CaHP. 

<5uprwme  Covtrt,  Qmeral  TtrriL,  SKond  2)«jKir(vnent  Jaly  IS,  1B90l) 

JOkt— IvFAXBLiva — Wuvnt  or  OsnonoNs. 

Wbera  some  o<  the  jurors  In  a  erimlnal  caae  are  drawn  and  sworn  in  Mie  abiwae 
ot  one  of  the  leasioni  jnsttoee,  and  objaoHu  ttmeloU  first  made  at  tiuokieoef 
tbe  trial  bjuoUon  to  dlanriis,  the  liresnlszlty  will  be  deemed  tohave  been  waived. 

Ai^teal  from  court  of  sessions,  Bockland  county. 

An  indictment  against  John  De  Camp  for  assanlt.  Atthedose  of  the  trial 
defendant  moved  to  dismiss  on  the  ground  that  there  was  no  constitutional 
court  at  the  time  the  last  four  jurors  were  sworn,  one  of  the  justioes  being 
then  absent.  The  m(^on  was  denied,  and  from  this  denial  and  the  jndgmeKt 
of  conviction  defendant  appeals. 

Ai^ued  before  Babnabd,  P.  J.,  and  Dteman  and  Pbatt,  JJ. 

Garrett  Z.  Bnider,  Dlat.  Atty.,  for  reepondeot. 

Babnabd,  p.  J.  Tbe  defendant  was  put  upon  trial  for  an  assault,  at  the 
Bockland  court  of  sessions.  Vfhen  the  trial  commenced  there  was  a  fall 
bench,  consisting  of  the  county  judge  and  the  two  sessions  Justices.  Fight 
jurors  were  Impaneled  in  the  regular  way,  when  tbe  oourt  took  a  recess.  One 
of  tbe  8M»ions  jnstlcee  was  late  in  hla  arrival,  and  the  other  fourjurors  were 
drawn  and  sworn  in  bis  absence.  The  accused  and  his  counsd  were  both 
present  during  the  impaneling  of  the  whole  twelve  Jurors,  and  no  objection  was 
made  to  the  continuance  of  the  drawing  of  tlie  last  four  Jurors  from  tbe  regu- 
lar box  nor  to  tbe  administering  of  tbe  oath  to  tbe  jury.  Before  tbe  trial 
actually  commenced  the  court  was  full,  and  then  no  objt-ction  was  made  to 
the  irr^nlartty  In  drawing  the  Jury  Iti  the  absence  of  thesessions  Judge.  The 
accused  bad  a  emfUtntional  Jury  in  number*  and  drawn  according  to  law 
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and  in  bis  preBsnoei  and,  under  the  rnles  of  law  applleabto  to  tha  eaaa.  with  bU 
aaaent.  A  waiver  of  right  is  implied  sitting  in  tUenee.  Judgment 
affirmed. 


Provost  v.  Bobdibobr  et  a2. 
(Suprenw  Court,  General  Ttrm,  Second  Department.  Jvlj  18, 1800.) 

1.  HoKtaAaBi— Svrmre  Aama  Fouolosuu  Sau— Issasitt  or  If  oBTaAOOK. 

A  sale  <M  iMeolomre  will  not  be  let  aside  on  the  gnnuid  of  the  inaani^  trf  ttw 
mortgagor  at  the  date  of  tale,  where  the  atBdavlta  fall  to  •how  with  any  definite 
partlcnbrltiT  when  the  Ineanlti^  oommenoed.  and  It  andean  that  the  mortcacor  did 
not  give  up  ooBiness  until  two  7«an  after  the  ada. 

%.  Bamk— Ikadbquact  or  Fsioa. 

ApetitiontoaetarideasaleonforetdoBDreinittieffroQBd  of  Inadaqnarar  ofwlea 
ie  properly  rafaied  Where  It  wpeara  that  plaintiff  Did  In  the  Moperty  nvtl,O00^ 
and,  ^ter  holding  it  for  more  than  5W  yeare,  paying  ahoat  9LjBM  In  tazei,  a  gnat 
part  of  which  was  a  Hen  on  the  premiaes  at  the  date  of  the  eale^  he  aidd  um  fTC^ 
erty  for  88,760,  being  9750  abore  the  amoant  of  the  mortgage. 

Appeal  from  special  term.  Qneens  county. 

A  petition  by  Patrick  J.  Glea&on  and  Emma  Boedieger,  as  adminiatraton  of 
LouLb  C.  H.  Boedieger,  to  reopen  foreclosure  proceedings  instituted  against 
their  intestate  by  the  plaintiff,  John  C.  Provost.  No  resale  was  ordered,  bnt 
the  court  ordered  plaintiff  to  credit  on  the  deficiency  judgment  the  sum  le- 
alized  on  a  resale  of  the  property,  and  directed  the  Jadgmentto  beaatisflad  on 
plaintiff's  being  paid  the  balance  due.  Plaintiff  mppesSn* 

Argued  before  Babhabd,  P.  J.,  and  Pratt,  J. 

Mamiey  A  Wadlep,  for  appellant.   A.  JT.  WeUer,  for  reapondeotB. 

Baknabo,  p.  J.  The  judgment  In  this  case  was  entered  in  March,  Z88i. 
The  sale  of  the  mortgaged  property  toolc  place  in  May,  1884.  and  the  same 
was  purchased  by  the  plaintiff  for  Sl.OOO.  The  plaintiff  expended  aome 
$1,500  in  paying  taxes  and  assessmentson  the  property,  a  great  part  of  which 
was  a  lien  on  the  premises  at  the  sale.  In  1888  the  plaintiff  sold  the  proper^ 
to  a  honafide  purchaser.  Boedieger  became  insane,  and  died  in  18^.  The 
petitioners,  bis  administrators,  ask  to  set  aside  ttie  sale  because  he  was  inaaoe 
at  the  date  of  the  sate,  and  because  the  price  was  inadequate.  The  affidavits 
failed  to  show  with  any  definite  particularity  when  the  insanity  commenced. 
The  atiQdavIt  of  Dr.  Denier  tends  toshowthat  Boedieger  was  insane  In  March, 
1884,  when  the  judgment  was  obtained.  His  testimony  is  shsken  bytbe  affi- 
davit of  the  wife  of  the  lunatic  that  he  wasa  Bmart  business  man  np  to  about 
August,  1885,  and  this  agrees  with  a  statement  made  by  Dr.  Denier  that  the 
manifeatation  of  insanity  which  he  puts  in  1884  waa  really  in  1885.  He  says 
that  the  incident  was  a  year  or  a  year  and  a  half  tiefore  the  examination  tt 
the  lunatic,  which  undoubtedly  was  in  July,  1886.  The  lunatic  did  not  giro 
up  busiuess  until  May,  1886.  The  proof,  therefore,  fails  to  show  that  Boe> 
dieger  was  of  unsound  mind  on  or  before  May,  1884. 

The  proof  as  to  inade^iacy  of  price  is  equally  unsatiefactory.  The  mort- 
gage, it  is  true,  was  for  $3,000,  bat  taxes  and  asseesments  bad  been  permitted 
to  aoenmulate  so  as  to  increase  the  deficiency  to  a  large  amount.  The  bU 
waa  really  about  $2,500,  and  tiiere  waa  realized  from  the  proper^  in  October. 
1888,  the  sum  of  $3,760.  The  Interest  on  the  purchase  and  taxes  on  the  prop- 
erty after  the  purchase  would,  with  the  bid,  nearly  or  quite  reach  that  ram. 
Ko  resale  was  ordered,  but  an  account  iras  directed  of  payments  at  taxes 
Wid  Msessment*  since  the  purchase  to  be  taken,  and  of  the  income  received 
therefrom  after  the  purchase,  and  before  the  sale,  in  1888,  and  that  the  bal- 
anoe  over  expenses  and  the  amount  received  In  the  sale  by  plaintiff,  leaa  the 
bid  at  the  mortgage  sale,  be  credited  on  the  deOdency  Jndgmeat.  The  pub- 
lic sale  is  to  stand.  The  sale  by  plaintiff  is  to  stand,  but  the  referee  ie  to 
charge  the  plaintiff  with  the  amount  of  his  sale,  and  with  rents  aftur  the  f««- 
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dovare  nie,  and  thereby  reduce  the  deflelency  judgment.  The  eqnltrf  of  this 
Is  not  plain.  The  plaintifT  relies  od  a  judgment  and  a  purchase  under  it.  Tbe 
order  upholds  tbe  judgment  and  sale  under  it,  but  realljBets  the  sale  aside  as 
to  the  i^aintiff,  and  makes  him  responsible  for  the  prooeeds  of  the  property, 
and  for  the  lai^er  price  obtained  soraefour  years  after.  If  the  mortgage  sale 
ought  not  to  stand,  the  plaintiff  sboulrt  be  reinstated  to  bis  rights  on  a  resale. 
The  order  should  tlwr^Eore  be  reversed,  and  Uw  motion  denied*  with  ooats 
and  (UabuxMnents. 


MnBtou  «.  Bbookltv  Orrr  B.  Oo. 

fSufmniw  Court,  Omural  Term,  Second  Department.  July  18, 1600.) 

Haiuoad  OoMrAHm— AoomaHTS  at  Ckossikgs— OoimiBUTOBT  NsaueEKOB. 

Where  s  person  BUrte  to  oross  tb«  track  as  aoon  as  ttao  rear  of  tbe  train  from 
which  he  had  allffhted  has  pwed  blm,  without  turning  bis  head  In  either  direotion 
to  see  U  any  trun  is  oMnlnit,  and  recardleas  of  a  oantlui  glrea  Um  the  ocm 
dnelor,  be  la  guilty  of  oontnbBkny  nagUgenoe,  aod  do  raoomyfor  his  daathom 
be  bad  of  the  oompany. 

On  exceptions  from  oircnit  oonrt,  Sngs  eonnty. 

Action  by  Walter L.  Meserole.  as adminlstratorof  Thomas Meeerole,  against 
the  Brooklyn  City  Railroad  Company,  for  negligently  causing  tbe  death  of 
pl^Dtlfl's  intestate.  A  nunsuit  was  ordered,  exceptions  to  tuft  beard  in  the 
first  Instance  at  general  term. 

Argued  before  Babnabd,  F.  J.,  and  Dtkkah  and  Pratt,  JJ. 

Carpenter  A  Bodeiieh,  for  plaintiff.  MorrU  ift  W/itUhatue,  fordoftodaat 

Peatt.  J.  This  action  was  brought  by  tbe  plaintiff,  as  administrator,  to 
recover  damages  sustained  by  the  plaintiff,  and  tbe  other  next  of  lEln  of 
Thomas  Meeerole,  deceased,  by  reason  of  the  death  of  said  deceased  caused  by 
tbe  negligence  of  tbe  defendant*  its  agents  or  servants.  At  the  doee  of  tbe 
testimony  the  action  was  dismissed  upon  the  ground  that  it  appeared  from 
tbe  evidence  tb^  tlie  deceased  was  guilty  of  contributory  negligence,  and 
tbat  ttie  defendant  was  free  from  negligence. 

We  think  tbe  case  was  properly  disposed  of  upon  the  first  ground.  If  tbe 
case  had  been  submitted  to  the  jury,  and  a  verdict  rendered  tbat  no  head-light 
was  burning  upon  tbe  engine  which  struck  the  deceased.  It  would  have  been 
incumbent  upon  the  court  to  set  It  aside  as  against  tbe  weight  of  evidence 
under  well-estabUshed  rules.  It  follows  from  the  fact  tbat  a  head-light  was 
burning  tbat  if  the  deceased  had  looked  in  tbe  direction  of  tbe  approaching 
train  be  could  not  tuve  failed  to  see  Its  approach,  and  avoided  it.  But  the 
question  is  not  left  to  inference.  The  fact  dearly  appears  that  he  did  not 
look,  hot,  although  notided  to  look  out  by  the  conductor  of  tbe  car  from  which 
be  bad  alighted,  he  proceeded  to  cross  the  track  upon  which  the  train  was  ap- 
proaching without  turning  bis  bead  in  either  direction  to  see  If  anytraln  was 
coming.  The  evidence  clearly  shows  tbat  deceased  neither  looked  nor  listened 
for  an  approaching  train,  but  started  to  cross  as  soon  as  tbe  rear  of  the  train 
from  which  he  alighted  had  passed  him  some  four  or  five  feet.  Had  the  de- 
ceased turned  to  look  after  he  had  passed  the  rear  of  tbe  ear,  be  could  not  have 
failed  to  discover  the  danger.  It  is  no  answer  to  say  tbat  the  train  from 
which  lie  alighted  obstructed  bis  view,  as  it  was  his  duty  to  look,  after  he 
had  passed  the  rear  of  tbht  train,  before  be  stepped  upon  Ibe  oppoeite  track. 
The  whole  oondact  of  the  deceased  showed  a  reckless  want  of  care.  Instead 
uf  waiting  nntil  tbe  train  from  which  he  had  stepped  had  gone  a  proper  dis- 
tance, BO  as  to  disclose  an  approaching  tnln,  he  immediately  turns  up  bis 
east  collar,  and  puts  a  muffler  over  his  ears,  and  proceeds  to  cross  the  track 
without  looking  or  listening,  and  regardleea  of  a  caution  given  him  by  Um 
eondnator.  Judgment  afflnned.  with  oosta.  All  ooncnz. 


Digitized  by  Google 


814 


KEW  YORK  BUPPLKICEST,  Vol.  10. 


lSap.Ct. 


ToRNxr  V.  BmnmEBDie  Kim  Fob.  Go. 

(Supreme  Court,  Oeneral  Termt  F*nt  DafiommmL  June  M,  UMOi) 

Un  or  TkADB  NaMB— IlTJUlfOTIOlT. 

PlaiDtifl  isBued  a  monthly  periodical  named  "The  Railroad  and  BnglQeering  Joar- 
drI,  "  the  result  of  the  consolidation  of  two  periodical*  be  had  purchased,  one  of 
whleh  was  known  m  "The  Amerioau  Railroad  JoaniaL  "  DetendaBt  inUlahed  a 
weekl  T  periodical  oaUed^EngloeeriDff  News  Mid  American  BaUnvrJoaniL"  In 
an  actioq  to  enjoin  defendant  from  ostng  the  wordi  "Railway  Joumal"  It  appeared 
that  plaintiff's  paper  had  but  a  limited  dnmlation,  and  there  was  noevideooe  show- 
ing aotoal  oontuskni  In  any  instance  from  the  clabnad  simUaritv  In  namea,  whi^ 
the  titles,  as  printed,  indicated  possibility  of  error  from  plaintlfTs  use  of  the  tana 
"Enotneerilig'*  rather  than  the  defendanVs  use  «f  tb*woidB*Biilwiy  JoonaL- 
Hew,  that  reUof  touj^it  was  properly  denied. 

Appeal  from  special  term»  New  York  oountj. 

Action  by  Matthias  K-  Forney  against  the  Engineei1n|[  News  PoUisfaing 
Oompsnj  to  restrain  defenduit  from  using  the  words  "Oallway  Jonrnal"  iu 
the  sub-title  of  Its  periodical  named  "Engineering  News  and  American  Rail- 
way Journal.*'  The  complaint  ww  disinissed,  and  the  ft^owing  opinios ren- 
dered: "BaxOBt  J.  In  January*  1887,  plaintiff  issued  the  Orst  namb«  of 
•  monthly  periodical  named  *  The  Ballroad  and  Engineering  JoumaL*  la 
1866,  he  had  purchased,  for  five  hundred  dollars  each,  two  monthly  pabUca- 
tions  called,  respectively,  •  The  American  Bailroad  Journal,^  and  *Tan  Noa- 
trand's  Engine^lnf;  Magaslne.'  The  Issue  of  January,  1887,  was  the  roault 
of  consolidation.  There  is  slight  proof  tending  to  show  that  the  *  American 
llailroad  Journal 'was  to  a  limited  extend  known,  and  sometimes  spoken 
of,  without  the  prefix  of  'American.'  The  dtfeodaufc  puUishee  a  weekly 
periodical  now  named  *  Engineering  Kews  and  American  Railway  Jour- 
naL'  It  is  the  outcome  of  a  prior  publication  flrsl  called  '  The  Engineer  and 
Surveyor;'  then  '■Th»  Engineer,  Architect,  and  Surveyor;'  then  '  The  En- 
gineering News;*  tiien  witti  an  addition  at  'American  Contract  Joamal;' 
and,  lastly,  'Engineering  News  and  American  Railway  Journal,'  since  Feb- 
ruary, 18tt8.  The  defendant's  paper  seems  to  be  usually  called  'The  Engi- 
neering News,'  and  the  letter-heuls,  stamped  envelopes,  and  subscripUon  orders 
bear  the  abbreviated  title  only.  1  think  it  a  fair  dedntiion  from  the  evidMce 
that  plaintiff's  paper  is  sometimes  called  'Forney's  Paper,'  and  'Fomer's 
Bailroad  Journal.'  Upon  these  facts  the  plaintiff  pn^s  the  court  to  enjoin 
the  defendant  from  using  the  woods  'Bailwii^  Journal'  in  its  titla,.  To  grant 
this  relief  would,  in  my  opinion,  extend  the  ezeroisa  of  equitable  power  be- 
yond the  limits  ever  before  readied  by  adjudication.  Above  and  beyond  ttw 
technical  rules  regulating  the  applicatioa  of  equitable  relief  liee  the  broad 
principle,  necessitating  a  living  equity  in  a  plaintiff's  case  rather  tbaa  a  skel- 
eton only  held  together  by  the  thin  wire  of  abstruse  reasoning.  In  the  cAse 
at  bar,  plaintiff's  publications  have  but  a  limited  circulation,  and  tfacre  ia  aa 
utter  absence  of  evidence  even  tending  toshow  actual  confusion  In  any  insbuux 
from  the  claimed  similarity  in  name,  while  the  titles  as  printed,  instead  of 
indicating  possibility  of  error  from  defendant's  use  of  the  words  *  Itailwsy 
Jonrnal,'  rather  show  probable  confusion  and  mistake  from  plaiatUTa  use 
of  the  term  '  Engineering.'  Considering  the  titles  in  full  I  cannot  see  any 
real  similitude.  To  aelect  therefrom  two  words  which  are  not  the  popular 
appellation  of  either  or  both,  and  enjoin  their  use  By  defendant,  would  annex.- 
essarily  extend  the  botiudary  line  limiting  the  discreet  exercise  (rf  equitaKe 
power.  I  should  question  the  propriety  of  its  exerdse  upon  the  eole  faot  thai 
one  publication  was  called  *  The  Railnoad  Journal,'  and  another  •  The  Ameri- 
can Railway  Journal.'  Extrinsic  faots,  su^  as  resulting  oonfnaion.  Intent  to 
Imitate,  probable  impoaltioa  upon  subacriben  or  purchasers,  would  be  needi  ui 
where  resemblance  is  so  sUght,  The  learned  counael  f<M;  plaintiff  rdka  mai  lUr 
upon  the  case  of  American  Grocer  Pub.  As»'n  v.  Qrooer  Pub.  Co.,  25  Uua. 
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S98.  The  proof  showed  there  that  the  plalntlfTs  paper  waa  known  ftBd  eom- 
monly  called  'The  Grocer.'  One  Price  was  Its  editor  until  1875.  when  bo 
ceased  to  act,  and  began  the  publication  of  a  new  paper  called  *  The  Grocer,* 
issued  December  11.  1875,  publishal  on  same  side  of  same  street  and  block  as 
the  plaintiff's,  and  wlien  plaintiff  removed  to  another  lucality  the  defendHnt 
followed.  In  addition  there  was  some  eridence  of  business  conf  asion,  nnlte^ 
with  the  marked  similarity  In  name.  In  fftct,  and  of  exactness  in  common dea 
ignation.  The  cases  cited  by  the  learned  justice  abo  show  an  imitation  lack^ 
ing  in  this  case.  In  Roward  r.  Senriques,  S  Sandf.  725,  the  titles  were  *  Irv- 
ing Honse  *  and  '  Irving  Hotel/  In  Cienent  r.  MaddUtk,  6  Jur.  (N.  S.)  592. 
the  use  of  words  '  Bell's  Life  *  in  newspaper  titles  was  enjoined  because  plain- 
tiff's journal  was  familiarly  known  by  that  name.  In  Ingram  v.  Stiff,  Id. 
947,  the  names  were  alike.  The  French  adjudications  are  upon  like  fa(H».  The 
■Monlteur  Universal '  and  *TheMonlteur  OHlcial,^  becauso  It  incontestably 
appeared  that  the  former  was  always  known  as  •  The  Monitenr ; '  others,  *  The 
Press '  and  '  The  Free  Press,'  *  The  Petit  JTournal '  and  •  The  Petit  Jonmal  de 
la  Somme.'  The  principle  la  that  there  mast  be  an  adaptation  of  plaintiff's 
title  either  exact  or  to  an  exteot  sufficient  to  show  an  appropriation  of  words 
producing  similitude  In  the  titles  themselves,  or  from  welt-establiahed  popular 
designation.  Within  this  principle  the  plaintiff  has  failed  to  bring  his  case 
by  proofs,  and  the  relief  sought  bjr  his  hill  of  oomplaint  must  to  denied.  De- 
cree for  defendant,  with  oasts." 
PliUntiff  appeals. 

Argued  befure  Yak  BBTXirr.  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Bmcland  Cob,  for  appellant.   J»  W,  HawM^  for  respondent. 

Yah  Bbvnt,  P.  J.  It  does  not  seem  necessary  to  discnss  at  large  the  ques- 
tions presented  upon  this  appeal.  The  facts  are  distinctly  stated  in  the  opin- 
ion of  tlie  court  below,  and  the  groan  da  upon  which  the  relief  sfaotild  be  re- 
fused to  the  plaintiff  are  there  correctly  set  forth.  The  oases  of  StoTtea  v. 
Allen,  9  N.  T.  Supp.  846,  (decided  at  the  Alf^  term  of  this  court,)  and  Itioft- 
ardaon  v.  Rtohardson,  8  K.  Y.  Supp.  52,  also  serve  to  illustrate  the  correct- 
ness of  the  oonclusions  arrived  at.  The  judgment  should  to  ifflrmed.  with 
oosta.  All  concnr. 


Pboflk  tBB  f9t.  WoinUH  9.  TAywsbb,  OomptroUer,  efeo; 

(Supreme  Court,  Qeneral  Term,  Vint  DepartmmL  tmatt  UN.) 

MmnoiFAL  CoKFOBinoNS— RmovAL  or  Omcus. 

On  oerNorarC  to  review  the  removal  of  relator  tram  hto  poilttoa  of  elork  of  mar 
krti  on  the  gronnd  that  It  was  In  violatioa  al  Lawi  V.  T.  ISN,  a  410, 1 4&,  dtelariu 
that  »o  regmar  olark  or  head  of  ■  bnrHW  Bhall  b»  renioved  naUl  he  ha>  bean  inf  omwd 
ot  tae  oaUM  of  the  proposed  removal,  and  allowed  an  opportunity  to  explain,  and 
that  in  every  oaae  of  removal  tbe  trae  groaada  thereof  sball  be  entered  on  the  reo- 
oida  of  tiM  department  or  bureau,  it  appeared  that  In  the  oonrae  of  an  inveitifcattea 
valatlDff  to  tbe  allotmwit  of  market-atanda  witneaaea  teatifled  to  pajiag  relafaw 
money  Tor  getting  them  atanda:  that  tbe  oity  oomptroller  oanaed  to  be  aaot  to  relator 
an  oral  oommunicatlon  informing  him  of  the  teatimonr  and  calling  for  an  explana- 
tion ;  that  a  letter  from  relator  wu  Bnbaeqaentl]r  received  by  the  oomptroller  show- 
ing rdator  had  reoetved  InfonnatioQ  ooooemlng  his  oondnet,  admitting  that  he  had 
raeelved  the  mooer,  and  atating  he  had  donaled  itfor  poUttoalpurpoaea;  and  that 
tbereopott  bla  leinoval  was  oxaiared.  Meld,  that  relator  had  bean  afforded  the  op- 
pmtauniy  aeoared  by  the  atatnta  for  explanation,  and  that  the  legality  of  his  dla- 
diarge  waa  not  affected  by  thefaetthatrOlator'atDabUUytodlBobargehlaclvtlea 
waa  entered  on  the  record  aa  the  oaoaa  of  hia  removaL 

Certiorari  to  review  the  action  of  Theodore  W.  Myers,  comptroller  of  tto 
oity  of  Kew  York,  In  removing  relator.  Henry  WoUman,  from  his  position  as 
olork  of  markets.   For  former  ligltation,  aee  8      Y.  Supp.  555. 

Argued  before  Yan  BRiTKr,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Solon  P,  Bothechild,  for  relator.    Henry  B.  Ttoomblj/,  for  respondent. 
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DahiklSi  J.  Th9  writ  has  been  Issaed  apon  the  asmllon  of  the  relator 
that  be  was  removed  from  his  position  of  olerk  of  the  miriceta  In  TlolaUon  of 
section  48,  o.  410,  Laws  1882.  So  macb  of  the  sectloa  as  is  asserted  to  have 
been  infringed  by  bis  removal  Is  that  declaring  that  "no  regular  derlt  or  hea'l 
of  ti  bureau  shall  be  removed  until  be  has  been  informed  of  the  causa  ttie 
proposed  removal,  and  has  been  allowed  an  oppcvtnttity  of  m^lng  an  ezplana- 
tton,  and  In  erei?  ease  d  a  temoTal  the  farue  grounds  thereof  shall  be  ftirth- 
wttb  entered  on  the  records  of  the  department  or  bnrean."  Bat  by  the  return 
which  the  respondent  has  made  to  the  writ  It  appears  that  an  investigation  had 
taken  place  baore  the  commissioners  of  accounts,  of  the  methods  of  .the  de- 
partment of  finance,  so  far  as  th^  related  to  Uu  allotment  of  stands  or  stalls 
In  tlie  new  West  Waslilngton  Market,  and  that  In  the  eonrse  of  thtit  investi- 
gation it  appeared  that  the  relator  received  monqr  from  eertain  market4tand 
holders  during  the  latter  purt  of  the  year  1888*  and  prior  to  the  4th  at  Janoarjr, 
1889,  and  that  Michael  WooUey  had  testified  before  the  commlssloneis  that 
he  had  asked  tbe  relator  to  lock  out  for  the  Interests  of  the  witness  In  the  al- 
lotment  ot  stands,  and  had  pidd  him  $25  tor  so  doinc;  that  Frederic  Kent 
had  also  testified  that  he  and  bis  partner  had  applied  to  Woltman  to  hava 
certain  stands  allofcted  to  them,  and  upon  tbe  allotment  he  had  paid  or  $^ 
to  Woltman  fw  election  purposes;  that  Kelson  Doe  bad  testified  that,  for  tbe 
allotment  of  stands  to  his  Arm  of  Dudley,  Glapp  St  Doe,  he  made  a  present  of 
$100  to  Woltman,  and  thiri;  Frauds  Lowery  testified  that  his  firm  bad  i^vea 
•250  to  the  relator  for  his  serrices  in  getting  tbem  four  stands  In  tbe  market, 
and  that  oUier  persons  had  paid  him  $25  for  bis  trouUe  in  arranging  stan(b 
for  them.  Tbe  amended  return  also  stated  that  ttie  comptroller  had  sent  to 
the  relator  an  onU  communication  by  Brewster  Maverick  that  he  had  been  in* 
formed  that  ^testimony  had  twen  taken  before  the  commissioners  of  aocounts 
that  tbe  reltitor  had  received  bribes  in  bis  official  capacity,  and  thertfwe  de- 
manded an  explanation  of  his  conduct  with  reference  thereto,  on  the  groand 
that  bis  conduct,  if  nnexplained.  would  call  for  bis  removal.  Maverick  iD 
an  affidavit  made  by  him  subsequent  to  the  return  denied  having  eonveyed 
this  communication  to  the  latter.  But  ttits  denial,  as  well  as  that  of  tbe  re- 
lator hioisdf,  is  overcome  in  its  effect  by  the  letter  of  tbe  latter  to  the  comp* 
troUer,  dated  on  the  17th  of  Mareh,  1889,  for  by  this  letter  it  appears  tb.it 
the  rehitw  had  received  Information  concerning  his  oonduct,  reqainng  on  his 
part  an  explanation,  and  this  letter  then  proceeded  to  give  such  an  exphns- 
tion  as  the  relator  supposed  would  exonerate  him  from  the  effect  of  the  testi- 
mony  given  before  the  oommifisioners  €i  aooonnts;  and  In  bis  letter  of  ex- 
planation  he  admitted  that  he  had  received  money  which  he  had  donated  for 
political  purposes.  No  other  evidence  to  support  liis  statement  was  supplied 
by  him  In  any  form  to  tbe  comptroller,  and  the  letter  in  its  details  clearly  in- 
dicates that  information  had  been  received  by  the  relator  of  tin  nature  and 
character  of  that  mentioned  in  the  return  of  the  comptroller,  and  that  was 
in  answer  to  that,  and  in  compllanoe  with  the  necessity  of  explanation  on  hia 
part,  that  the  letter  was  written ;  and  after  receiviug  this  letter  fitom  the  relator 
the  comptroller  made  the  order  removing  him  from  his  office. 

The  section  of  tbe  act  of  1882  does  not  require  any  special  formality  In  the 
larooeedings  to  be  taken  for  tbe  removal  of  tbe  clerk,  bat  what  has  been  re- 
quired is  that  information  shall  be  given  to  him  of  the  cause  of  tbe  proposed 
removal.  The  ioformatiou  is  not  required  to  be  in  writing,  altboogb  ft  is  ad- 
visable that  It  shonid  be.  and  it  could  therefore  be  communicated  in  tbe  fona 
in  wliicb  the  oomptroller  conveyed  it,  and  which  it  appears  from  the  amduc: 
of  tbe  relator  he  received,  and  ic  afforded  tbe  opportunity  for  explanaUon  to 
the  latter  which  tbe  statute  was  intended  to  secure  to  him  before  his  remoTid 
could  regularly  be  made.  But  when  this  explanation  was  received  fay  tbe 
oomptroUer,  then  he  was  at  libertrf  to  act  upon  tbe  case.  He  was  net  con- 
cluded by  the  letter  and  explanation  of  tbe  relator,  neither  was  it  neeessarv 
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that  Um  aTldenoe  whloh  bad  been  Uken  before  tbe  oommlsMloiien  oCMeoimto 
should  tw  >K*in  taken  before  the  oomptroller.  m  in  the  presenoeof  tbe  relator 
himadf.  For  tbe  law  permitted  tbe  ooni^Uer  to  act  npon  tbe  teetlmony 
-which  in  Uda  manner  had  been  taken  and  bronght  to  his  attention  by  the 
cumznfaalonera  of  atKoonts,  and  upon  the  effect  ^  that  endenue.  hs  he  be- 
lieved it  to  be  truthful,  to  remove  therelator  from  his  position.   This  subject 
was  ezjunined*  and  very  fully  oonsidered  in  Peopfa  v.  TAomp»on,  94  K.  Y. 
451*  when  the  ooaxae  taken  in  tbla  Inatanoe  1^  the  oomptroUer  was  sanctioned 
hy  tb«  Jodgment  of  the  oourt.  It  was  then  held  that  a  fwmal  tri^  or  invea- 
tlKatifm  was  not  required  by  the  law.  as  indeed  it  wa*  not  from  the  langnue 
which  baa  already  been  qooitedt  and  that  Ita  proTlatons  will  be  satisfied  by  we 
proceedingR  taken  in  the  manner  in  which  this  was  conducted  by  the  oomp- 
troUer.   what  he  was  required  to  do  was  to  call  upon  the  relator  for  an  ex- 
planation of  these  fttcta  disclosed  and  anppwled  by  the  testimony  of  these 
witnesses,  and  when  he  gave  that  explaniitiun  that  fulfilled  tbe  design  of  tbe 
act;  and  as  long  as  it  proved  to  be  uusatisfactory  and  nnreliable,  then  the 
comptroller  was  authorized  to  remove  the  relator  from  his  office.  It  is  true 
that  tbe  act  was  not  complied  with  in  the  entry  on  the  record  of  tbe  true  cause 
of  tbe  relator's  removal.   But  this  was  induced  by  a  feeling  of  generoeify  and 
charity  on  tbe  part  of  the  comptroller  to  save  the  character  and  position  of  the 
relator,  and  instead  of  stating  upon  the  record,  as  the  fact  was  established  to 
the  aatiafactionof  tbe  comptroller,  that  the  relator  bad  been  guilty  of  this  nds- 
oonduct,  he  was  mildly  informed,  and  tbe  conclusion  was  so  recorded,  that  he 
was  removed  because  of  his  continued  inability  to  discharge  tbe  duties  of 
clerk  of  the  market.   But  as  a  sufficient  legal  cause  for  bis  removal  was  pre- 
aented  and  sustained,  and  be  was  afforded  tbe  opportunity  secured  by  the  statute 
<or  explanation,  tbe  comptroller  was  authorized  to  remove  him.  as  longas  the 
explanation  given  by  him  proved  to  be  unsatisfactory,  and  that  effectually 
terminated  the  proceeding  so  far  as  it  Is  brought  before  this  court  to  be  re* 
viewed  by  virtue  of  the  writ  of  oertiorai-it  and  it  aliould  be  affirmed  with 
coats,  the  amount  of  whioh  will  be  settled  by  the  order  to  be  entered. 

Tah  Bbuht,  F.  J.,  concurs.  Bbadt,  J.,  concurs  in  result. 


Flthooth  Soonrr  or  Milfobd  v.  HspBintif . 

(Aqmnw  Court,  General  Term,  SHrtt  Department.  Jane  88,  INQ.) 

WoLi— CoxsTatTonoH— Whsk  Lsoaot  Vbstb. 

By  his  will  testator  gave  tbe  Income  of  his  real  and  personal  estate  to  hts  wife  and 
BOD  during  their  Joint  Uves,  the  survivor  to  take  the  waole  thereof,  and  upon  their  de- 
ossse^  ttw  BOO  leavinglBWfnl  issue  them  tuvlving,  all  the  estate  was  to  go  to  such  is- 
sa%  and  in  ease  there  should  be  nosueh  issne,  tbeo  the  real  estate  was  to  be  sold. 
Testator  further  provided  that  **  upon  the  deoease  of  my  said  wife  and  son,  be  not  leav- 
ing lawful  issue  toem  both  surviving,  as  aforesaid,  I  give  and  bequeath  my  estate,  and 
the  proceeds  and  sales  of  my  real  estate,  aforesaid,  as  follows. "  Then  followed  certatn 
kgMdea,  including  one  to  plalnUfl,  a  religions  sodetr  In  Conneoticnt,  the  interest 
oTirtiloh  waa  to  be  applied  to  keeping  testator's  monnment  In  repair,  and  the  bat 
SBos,  If  any,  towards  dlsehaising  the  salanr  of  plalntifTs  minister.  At  testator's 
death  plaintiff  bad  not  capacity  to  talce  the  legacy,  but  before  the  death  of  the  llfe- 
teasats  the  Gonneotioat  statntes  were  amended  so  as  to  enable  it  to  take.  Held, 
that  it  waa  teetator's  intention  that  the  bequest  to  plaintiff  ehonld  not  go  Into  effect 
ULtU  the  death  of  his  wife  and  son,  the  latter  leaving  Issue  both  surviving,  and  that 
u  plaiutlfl  had  c^adty  to  take  npon  tlw  happening  of  that  evaat.  the  gift  then 
want  into  effeoL 

SttbmiaBlon  of  controversy  cm  agreed  facts. 

Azgned  before  Yah  Brunt,  P.  J„  and  Bradt  and  Dakibls,  JJ. 
iromot  Barnard,  for  plaintiff.   /.  C.  O^Conor,  Jr.^  for  defendant. 

Tah  Bbuvt.  p.  J.  It  appears  that  David  Hepburn  departed  thia  life  in 
tbt  flity  of  Ke  w  Tork  in  the  year  184fi^  kaving  a  laat  wiU  and  teatament  wUofa 
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yraa  Anlj  admitted  to  probate  tfj  the  surrogate  of  the  county  of  ZTew  Tort  in 
1846.  and  letters  testamentaiy  were  duly  issued  thereon  to  Susan  Hepboi^ 
the  wife  of  the  testator.  The  testator  died  leaving  him  sarrlTing  his  widow 
and  bis  son,  George  Mix  Hepburn,  who  died  without  issue  March.  1885.  the 
widow  dying  in  March,  1889.  Sut»equently  the  derendant,  Mary  G.  Hep- 
barn,  was  appointed  adminfstrHtrix  with  the  will  annexed.  By  liia  will  tije 
eald  David  Hepburn  gave  the  rents.  Income,  and  profits  of  all  his  estate,  real 
and  personal,  to  his  widow  and  son  equally,  to  be  divided  between  Uiem  du^ 
ing  their  joint  lives,  the  snrrivor  to  take  the  whole  of  such  Inoomo;  and  npos 
the  decease  of  his  wife  and  son,  he  leaving  lawful  tssne  surviTing  ttie  sur- 
vivor, the  testator  gave,  devised,  and  bequeathed  all  bis  estate  to  atich  Issue; 
and  upon  the  decease  of  ills  wife  and  son,  he  not  leaving  htwf ul  issue  tlien 
surviving,  he  authorized  and  empowered  his  executor  or  executora,  the  sur- 
vivor or  survivors  of  them,  to  sell  and  dispose  of  all  his  real  estate,  etc.  Ibe 
testator  further  provided  as  follows:  ''Upon  the  decease  of  my  said  wife  aoJ 
son,  ha  not  leaving  lawful  issue  them  both  surviving,  as  aforesaid,  i  glre  and 
bequeath  my  estate,  and  the  prooeeds  and  sales  of  my  real  estate  aforesaid,  as 
follows,  that  is  to  say. "  He  then  gave  a  legacy  of  $600  to  his  motber-ia-lsw, 
and  then  follows  the  dause  which  forms  the  subject  of  dlspato  ia  Ibis  actioa: 
**Siffhth.  I  give  and  bequeath  the  sum  ct  one  tbonsand  dollars  to  the  Secoad 
Gongr^ational  Society  w  the  town  of  Milford  In  the  state  of  CraiDeettent,  to 
be  by  said  sodety  placed  and  fororer  kept  out  at  interest  for  the  parposes  fol- 
lowing, that  is  to  say,  from  out  of  sn<^  interest  moncty  to  keep  Che  boiyiag 
lot  owned  by  me,  situate  in  said  Milford,  in  repair,  by  painting  the  iron  fcnes 
aunounding  the  same  Idack  once  in  each  year,  and  fraliiwith,  from  time  to 
time,  as  often  as  may  be  neoessary,  to  repair  said  fence,  the  monnment 
thereby  Inclosed*  m«d  keep  said  lot  and  all  tilings  appertaining  thereto  at  aB 
times  in  good  repair,  order,  and  condition,  and  cause  to  be  made  or  eat  ob  said 
moonment  suitable  inscriptions  relative  to  my  own  deceaae.  the  decease  of  my 
said  wife  and  son,  that  is,  of  such  of  us  as  shiUl  be  there  interred,  and  pay  and 
apply  the  balance  of  such  Interest  money  towards  diaelwrglngUie  salary  of  their 
minister  for  the  time  being."  The  plaintiff,  a  Connecticut  oorporation.  Iist- 
Ing  accepted  thhi  legacy  and  demanded  the  same,  the  administratrix  Im  de- 
clined to  pay  the  same  upon  the  grounds — Ftnt,  ttiat  the  l^a^  was  vdd; 
8eeand,  that  the  plaintiff  was  not  qualified  to  take;  and,  UUrd,  tbat  the  dain 
was  barrad  by  the  ststute  of  limitations. 

It  seems  to  be  conceded  tiiat  at  the  time  of  the  deatb  of  ttw  teatator  ths 
plaintiff  had  not  the  capiicity  to  take;  but  it  appears  that  snbBequently,  sad 
before  the  death  of  the  survivor  of  the  life>tenant8,  in  the  year  1nI5,  the  stat* 
utes  of  Connecticut  were  so  amended  aa  to  enable  the  plaintllt  to  take.  One 
of  the  questions,  therefore,  presented  la  whether  the  Testing  a£  the  lega^  was 
by  the  will  postponed  untU  after  the  death  of  the  sorrlvor  oC  the  life-tenants. 
We  think  that  it  was  so  postponed,  and  that  no  interest  vested  until  the  death 
at  the  aurvivOT  of  the  Ufe-tenanta,  and  that  such  was  the  intention  of  the 
tflstator.  It  is  to  be  observed  that  in  every  instance  where  he  speaks  at  the 
happening  of  an  event  upon  which  depends  a  bequest  there  is  no  devise  nntii 
the  happening  of  the  event.  He  does  not  give  a  remainder  arm  under  anj 
drcumaianoes,  but  he  says  "  upon  the  decease  of  my  wife  aui  son  1  Uien  give. ' 
eto.  This  is  tlie  langni^e  used  when  he  is  speaking  about  bis  son  leaving 
lawful  issue,  and  such  issue  must  survive  both  the  son  and  the  wife  before 
any  interest  is  devised.  As  has  been  observed,  the  testator  says  "upon  the 
deceaae  of  my  said  wife  and  son,  he  leaving  lawful  issue  him  and  her  aorriv. 
ing,  I  then  give,  devise,  and  bequeaUi  all  my  estate  to  such  issue. "  This 
same  idea  is  carried  out  wliere  the  testator  deals,  with  the  posaibill^  of  his 
son  and  wifedying,  bis  son  not  leaving  issue  both  surviving, — "  upon  the  death 
of  my  wife  and  aon,  he  not  leaving  lawful  issue  them  surviving,  I  authoria 
aad  empower  my  executors  to  sell,  *^  eto.  And  subsequentiy  be  s^ys:  "Upcn 
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he  decease  of  1117-  sMd  vffe  and  son,  he  not  leaving  lawful  issue  tbem  both 
urviving,  as  aforesaid,  I  give  and  bequeath  my  estate,  and  the  proceeds  of 
ay  said  real  estate  as  follows;"  showing  that  it  was  his  intention  that  the  be- 
[nest  should  come  into  effect  upon  the  happening  of  the  contingenoj  of  th« 
lenthof  his  wife  and  son,  liis  son  not  leaving  issue  both  Burvlving;  and  there 
viis  no  devise  before  that  bringing  the  character  of  thel>equest  within  tlie  defi- 
lition  of  an  executory  devise,  as  it  was  understood  to  be  before  the  passage  of 
lur  Ueviaed  Statutes,  where  contingent  remainders  and  executory  devises  were 
ilended  into  one.  This  is  lllastrated  by  the  case  of  Burrill  t.  Boardman,  43  N. 
f .  258.  where  the  devise  was  supported  as  an  executory  devise.  And  the  rule 
8  laid  down  that  when  it  appears  from  the  will  that  the  donee  Is  to  come  into 
>eing  in  the  future,  or  to  become  qualified  to  talce  upon  the  happening  at 
lome  future  event,  a  present  bequest  will  not  be  presumed,  nor  unless  there 
B  not  the  least  circumstance  from  which  to  collect  the  testator's  intention  of 
anything  else  than  an  ImmediatedevlsetotakeefTectinpFavane^.  Inthe  case 
A  bur,  as  already  stated,  the  plain  intention  of  the  testator  was  that  the 
tower  to  take  should  depend  upon  the  happening  of  a  future  event,  and  that 
here  was  no  Intention  to  mt^e  an  immediate  devise  to  take  effect  <npn^ 
mitt.  Under  these  drcnmsiances,  then,  if  at  the  time  of  the  happening  of 
he  event  the  plaintiff  had  capacity  to  take,  the  gift  then  went  into  effect  ao* 
ording  to  the  Intention  of  the  testator.  In  this  view  it  Is  elearthat  the  stat-^ 
ite  of  limitations  cannot  apply.  And  it  la  dllBcult  to  see  how  It  could  apply 
n  any  case,  because  the  right  of  possession  certainly  did  not  arise  until  ib» 
leath  of  the  survivor  of  the  life-tenants;  and,  until  there  was  a  right  of  pos- 
lession  on  the  part  of  the  legatee,  he  has  no  claim  upon  the  executor  whleb 
le  can  entoroe.  Therefore  the  statute  of  limitations  does  not  run.  The 
ilaintiff  seems,  therefore,  to  be  entitled  to  judgment. 

Bbadt,  J.,  ooneurs. 

Dahdels,  J.  Before  the  time  arrived  for  the  directions  concerning  the 
egacy  to  take  effect,  and  in  the  year  1885,  a  statute  of  the  state  of  Connect!- 
:ut  was  enacted,  sustaining  legacies  for  the  preservation,  care,  and  mainte* 
lance  of  cemetery  lots,  and  monuments  thereon.  This  statute  has  since 
)een  In  force,  and  it  comprehends  this  case,  inasmuch  as  the  testator's  widow 
lid  not  depart  this  life  until  the  year  1889.  And,  by  a  still  preceding  law,  a 
egacy  fbr  the  maintenance  of  the  ministry  of  the  gospel  has  also  been  sano 
lioned.  In  both  of  its  objects,  the  directions  of  this  testator  liad  been  antiei- 
)ated  by  the  laws  uf  the  state  of  Connecticut,  where  the  society  existed.fw 
which  the  legacy  was  provided.  And  the  plaintiff,  for  these  reasons,  snA 
jkose  mentioned  1^  the  presiding  justice.  Is  entitled  to  recover  it. 


Sadt  e.  Mayor,  Etc..  of  the  Oitt  of  Kbw  Yobx. 
OSwpram  Court,  Oentrai  Ttarm,  Ftm  Department.  JxOj  18, 189a) 
L  MtnnotrAi*  CioBroBi.noirfl — Qiunnra  Contraots— Okbtitigatb  or  CoimissiomB. 
A  contEMt  for  gnwUiur  a  street  provided  that,  Id  oompatiug  the  800  d^yi  within 
which  the  work  was  to  oe  completed,  there  should  be  excluded  Suodaja,  holldaTs, 
■Dd  days  when  work  was  suspended  by  order  of  the  commissiooer  of  public  worlisi, 
■ad  the  time  durinff  wbloh  work  was  delayed  by  any  act  or  omission  of  the  dty, 
"all  of  wbloh  shall  be  determined  by  the  said  oommwsioner  of  pubUo  works,  who 
shall  oertify  to  the  same  in  writing.  **  Meldt  that  the  obtidning  of  such  oertiflcato 
was  not  a  oondltion  preoedent  to  the  maintenanoe  of  an  aetlon  to  recover  mon^ya 
earned  under  the  contract. 

IL  ftUIS—APPORTtOimKT  OT  OVBItTDn. 

In  an  action  on  anoh  contract,  there  being  no  evidence  on  which  to  make  an  up- 
portionmentof  the  overUme  between  the  oontmotors  and  the  cdt^,  it  was  proper 
to  decline  to  charge  that  the  Jun  might  apportion  the  overtime  so  that  plHlntUf 
■iHmld  moover  only  for  the  enet  aoabar  of  days  that  the  work  was  delayed  tgr 
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Ih6  aotlon  of  dafandMit.  Md  te  Um  thanoC  iMlniat  tte  ta>7  ttaL  If  date 
lured  the  oontraotor*  so  m  to  prevent  the  oompleUoa  oi  the  iraiE  irtttaln  the  cob- 
teMtttiBMilidiitiflwueQtiUed  toaTerdiotforthefuU  uioimt,  bnttbaftlttt  lad 
OMued  no  raoh  deU^  defeaduit  «a>  entiUed  to  »  Terdlok. 
L  Suu— IimBnuiroi  >t  Citt. 

A  ooDtru^r  andertahiQir  to  grade  a  street  within  a  oertidtt  ttane  does  not  MMnis 
the  risk  of  aii7  delay  he  migbt  Buffer  through  the  operation  of  soottoB  SBS  of  ths 
New  York  oitT  oonsolldatton  aat,  giving  aeweraga  works  a  prafacoaoo  over  wvfc 
oonneoted  iraa  other  street  ImproTementa. 

.Appeal  from  circuit  conrt,  New  York  ooantjr. 

AcUon  I7' MIchaelJ.  Dady  against  the  major,  etc,  (tf  the  dfyofKewToifc. 
Judgment  was  entered  on  a  verdict  for  plaintiff,  and  there  was  an  onlir  de- 
nying a  motion  for  a  new  trial,  from  which  defendant  appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Babrbtt  and  Bautlbtt,  JJ. 

John  J,  Tmotumd,  for  appellant.  Z.  Lafiin  KMogg,  tor  respondent. 

BABTLEiTt  J.  The  plidntifl  brings  this  at^ioa  as  the  re]»c8BntatlTe  of  tht 
firm  of  John  Coz  A  Go.  to  recover  a  balance  of  $2,841  olalined  to  ba  dntf  fnai 
the  npaa  a  contract  for  rwulatlng  and  grading  One  Hondred  and  Ei^iBi 
street  from  Elglith  avenue  to  Manhattan  avenne.  and  settlag  enrb4tonca  and 
flagging  sidewalks  therein.  The  defendants  admit  the  execntton  of  the  oco- 
tnett  but  claim  the  right  to  retain  oat  of  the  sum  which  Um  oontnctoa 
would  otherwise  be  entitled  to  receive  92,740  as  liquidated  daaiagea  for  de- 
lay in  completing  the  woA,  and  $101  as  repidr  seciuily.  The  oontnct  pn»- 
Tlded  for  the  completion  of  the  work  in  800  days,  and  authorised  the  city  to 
deduct  and  retidn  out  of  the  moneys  payable  thereunder  the  sum  <d  ^  a 
d^  as  liquidated  damages  for  delay  b^ond  the  pEesciibed  period.  The  de> 
fendants  insist  that  the  contractors  are  chargeable  with  187  days'  orertlske 
under  this  provision  In  the  contract,  to  which  the  plalntifC  responds  that  the 
dty  itself  prevented  him  from  doing  the  work  in  SOO  days,  and  hence  ^oald 
not  be  allowed  to  hold  back  any  portion  of  the  payment.  His  i»oposltioo 
that  the  delay  was  attributable  to  the  action  ot  the  dty  authorities  in  earzy- 
ing  on  other  public  works  in  the  neighborhood,  which  prevented  bins  bum 
fuIAlling  his  contract  ao  far  as  the  element  of  time  is  concerned,  has  b«n  sdi- 
talned  bytbe  Bndingof  the  jury.  The  contract  provides  that  in  computing 
the  SOO  days  Sundays  shall  be  excluded,  and  holidays  on  which  no  work  is 
done,  and  days  when  work  Is  snspended  by  order  of  the  commisslooets.  and 
"the  time,  aggregated  In  days  and  parts  of  days,  during  which  the  wmriE  re- 
quired by  this  contract  has  been  delayed  by  any  act  or  omission  of  the  parties 
of  the  first  part,  [the  defendants,]  all  of  which  shall  be  determined  by  Uw 
said  commissioner  of  public  works,  who  shall  certify  to  the  same  In  writing." 

The  first  point  made  in  behalf  of  the  appellants  la  that  the  plaintiff  was 
bound  to  produce  the  certificate  mentioned  in  this  clause  of  the  contnaet,  or 
prove  that  lie  had  applied  for  It  and  that  his  request  had  been  nnreasoBaUy 
refused.  But  the  contract  does  not  make  the  obtaining  of  this  certificate  i 
eondition  precedent  to  the  maintenance  of  a  suit  to  recover  moneys  earned 
ttiereunder.  The  provision  seems  designed  to  enable  the  detendantSt  if  so 
dispfued,  to  appeal  to  the  commissioner  of  publfe  woiks  to  decide  how  mndi 
time  should  be  excluded  from  the  SOO  days  by  reason  of  the  dty's  interfer- 
ence with  the  due  prosecution  of  the  work  by  the  contractors,  so  that  if  the 
contractors  claimed  too  large  a  deduction  on  that  account  this  officer  aboold 
act  as  an  arbiter  between  the  parties  previously  chosen  or  consented  to  fa? 
both.  Unless  the  city  called  him  in  to  compute  the  delay,  however,  the  eoo- 
tractors  were  certainly  not  bound  to  do  so. 

Section  828  of  the  Kew  York  city  consolidation  act  prescribes  that  the  eoa- 
struction  of  work  under  plans  for  sewerage  shall  have  precedence  orer,  ud 
shall  not  be  interfered  with  by,  any  woitk  connected  with  other  street  im- 
provements. The  plaintllt  attributed  much  of  the  deb^  to  the  balUlny  of  a 
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sewer  in  £lghth  Hvenae.  The  second  point  made  In  behalf  of  the  city  on  tlie 
present  appeal  Is  that  the  platnUff  must  be  deemed  to  have  had  knowledge 
of  this  law.  and  In  undertaking  to  complete  his  work  in  800  days  the  con- 
tractor assumed  the  risk  of  anj  delay  he  might  suffer  through  the  operation 
of  the  statute  giring  sewerage  works  a  preference  over  other  street  improve- 
ments. In  other  words,  the  position  of  the  appellants  appears  to  be  that  the 
city  can  .Kvail  itself  of  this  statute  to  interfere  with  a  street  contractor's 
work,  and  then  charge  him  820  a  day  for  the  delay  which  It  thus  occasions. 
Pnrtber  discussion  of  this  saggestion  seems  nnnecessary. 

Finally,  it  is  contended  that  the  trial  court  erred  in  declining  to  instruct 
the  Jnry  that  they  miglit  apportion  the  overtime  between  the  contractors  and 
the  city  so  that  the  plaintitT  should  recover  only  for  the  exact  number  of  days 
that  the  work  was  delayed  by  the  action  of  the  city  authorities.  The  learned 
judge  was  of  the  opinion  that  there  was  no  evidence  in  the  case  precise  enough 
to  make  such  an  apportionment  anything  bat  mere  guess-work,  and  charged 
the  jarj  that  If  the  city  by  its  action  so  delayed  the  contractors  as  to  prevent 
them  from  finishing  the  work  within  the  contract  time  the  plaintiff  was  en- 
titled to  a  verdict  for  the  full  amount,  but  that  if  it  had  caused  no  such  d&< 
lay  the  city  was  entitled  to  a  verdict.  I  think  this  instruction  was  correct. 
~When  the  city  caused  any  substantial  delay  in  the  wcnrk,  it  lost  the  right  to 
charge  the  contractors  with  the  stipulated  liquidated  damages  for  overtime, 
mnd  eonld  only  Insist  that  the  time  of  completion  should  be  reasonable.  In 
mj  opinion,  the  Judgment  and  order  appealed  from  ahould  be  affirmed,  with 
coatt.  All  eoneoi. 


BOTOB  et  <U.v*  Adahs. 
(Supreme  Court,  General  Term,  Second  DepartmetU.  July  18,  tM.} 

Axaaxtmxton  with  tbm  Wiu  A]nnxai>— Powaa  to  Bill  Laxd. 

Where  a  will  empowers  the  ezeoators,**or  whoever  tbaU  aaeoata  this  nywlll," 
to  sail  testator**  real  and  perBonal  estate,  an  administrator  with  tbe  will  aaneaed 
can  give  a  valid  deed  of  tbe  real^. 

Case  BQbmitted  on  agreed  statement. 

Aetbrn  bj  WiUlAin  B.  Boyce  and  others,  administrators  «.  1.  a.  of  Henxy  B. 
Low,  to  eompel  defendant,  JennSe  O.T.  Adams,  to  accept  e  deed  of  land  tot- 
morljr  belcm^ng  to  testator,  and  to  pay  the  purchase  price. 

Aigoed  before  Babrabd,  P.  J.,  and  Dtkmah  and  Fbait,  JJ. 

WUliam  J,  Otoo,  tot  plaintiff^,  il^tofi  /.  VaU,  tor  defendant. 

Dtxxah.  J.  The  question  for  determination  in  this  ncClon  Is  whetbor  the 
adminlstntm  with  the  will  annexed,  who  are  also  the  trustees  substituted 
In  tbe  place  of  the  executors  of  tbe  last  will  and  testament,  of  Henry  B.  Low, 
deceased,  can  give  a  good  tlUe  to  the  real  property  of  which  he  died  sdsed. 
The  langoage  Is  this:  "fleoond.  I  herelqr  nominate  and  appttfnt  my  father-in- 
law,  J<rtin  D.  Watkins.  and  my  sons,  Bnsselt  T.  and  John  W.  Low.  exeon- 
ttns.  and  my  wife^  Mary  0.  Low.  exeeutrix.  at  this  my  lart  wlU  and  testament, 
hereby  empowwlng  my  said  executors  and  executrix,  or  whoever  shall  exe- 
cute this  my  will,  to  sell,  lease,  or  otherwise  convey  or  dispose  of  any  and 
all  my  real  and  personal  estate  and  effects,  and  to  give  good  tiUe  Uiweto, 
withoat  lien.  obatgOi  at  incumbrance  of  aaj  kind  upon  the  same,  either  for 
cash  won  eredit.  or  both."  This  language  annexes  the  power  of  saleto  the 
offloe  of  exeeotor,  and  no  personal  oonfidence  In  ttw  diacretlon  of  the  person 
named  la  either  expressed  or  implied.  The  power  ai  sale  is  bestowed  upmi 
ttie  exeentors  and  executrix,  or  whosoever  shall  exeente  the  will.  Uiraer 
BUfdi  drenmatancea  an  admlnlatrator  with  the  will  animxed  takes  the  power 
of  the  orlglniU  executors,  and  the  power  or  trust  may  be  executed  by  them. 
Bain  T.  Sfattaon,  H  N.  Y.  668.  Tbe  same  rule  ap^es  to  the  adminlstrap 


Digitized  by 


833 


raw  YORK  BDPPLBKKlff,  VOl.  10. 


[Sap-O. 


tors  In  tbeir  character  of  substituted  trustees.  Farrar  t.  JfeCiM,  89  N.  T. 
140.  Judgment  in  favor  of  the  plaintiff  should  therefore  be  feodorad  apn 
the  demurrer.   All  concur. 


Atkinson  o.  Oblsnkb. 
(Atpiww  Court,  Qencrml  Term,  Fint  Departmrnt  JnlylS,  IBBOl) 

IfMuenroa— BTiDBKoa. 

'While  OTOBiing  a  street  plaintiff  wms  ran  oror  bj  defeodanVs  wann,  and  na- 
dered  onconscioas.  He  tesUftod  that  he  remembereo  looking  in  both  olreoUcxu  fes- 
tore  attempting  to  orosa.  An  eye-witness  testified  that  plaintiff  was  knocked  dowi 
by  the  wBffon  or  the  horse.  Another  eye-witness  testified  that  he  saw  plaintiff  fmS, 
and  tbongnt  that  it  was  the  horse  or  shaft  that  struck  him;  that  the  wswon  wts 
being  driven  ^'at  a  pretty  nice  gait,  *  and  that  the  driver  did  not  stop  until  he  hsA 
gene  about  196  feet  from  where  the  aoc^ideat  ooonrred.  The  driver  ma  not  eaUel 
as  a  witness.  Held,  that  the  case  waa  properly  aent  to  the  Juy. 
%  AppBiJ/— Harmlbss  Kbboh. 

Error  in  refoslnff  to  strike  out  plalotiff*s  testbnony  aa  to  a  oonvereatlan  with  tts 
doctor  at  the  hospnalf  in  which  the  latter  told  him  he  had  a  lot  of  ribs  broken,  was 
harmless,  in  view  of  competent  evl^noe,  wholly  nnoontradlcted,  that  plaiMUf  hsA 
snstalnea  a  fracture  of  the  ribs. 

Appeal  from  circuit  court,  New  York  county. 

Action  b7  William  D.  Atkinson  against  Budolph  Oelsner.  Jadgnwitt  wis 
entered  on  a  verdict  for  plaintiff,  and  an  ordtt  was  entered  denying  a  nwtioa 
Cor  a  new  trial,  and  d^endant  appeals. 

Argued  before  Yah  Bbvht.  F.  J.,  and  Babbbtt  and  Babti.stt,  JJ. 

AthM  P,  Fitaht  for  appellant,   ffvmon  S.  Shook,  for  lespondenL 

Babixbtt.  J.  This  case  has  been  submitted  without  oral  argomant.  Tht 
only  point  urged  in  behalf  of  the  appellant  Is  that  a  verdict  should  bare  bees 
directed  in  his  favor  on  the  ground  that  time  was.  no  evidenoe  that  bis  serv- 
ant had  been  negligent  in  driving  the  wagon  by  wbtofa  the  plaintiff  was  in- 
jured. The  proof  as  to  the  circumstances  of  the  accident  was  qafte  nte^er, 
but  1  think  it  was  sufficient,  in  the  absence  of  any  explanation  on  tlie  part  of 
the  defendant,  to  warrant  tlie  inference  of  negligence.  On  tbe  afheraooacf 
September  23.  1886,  while  the  plaictifl  waa  crossing  Forsyth  street,  at  tlw 
Intersection  of  Delanoey  street.  In  tbe  city  of  Kew  fork,  he  was  knocM 
down  by  a  bear  wagon,  or  by  the  horse  drawing  the  same,  which  waa  diivia 
by  one  Charles  Bint,  an  employe  of  the  defendant.  Tbe  plaintiff  hiaiaelf 
was  rendered  unconBclons,  or  nearly  uneonscioos,  by  the  Injariea  which  bt 
received,  and  was  not  able  to  give  any  account  of  how  the  accident  happened, 
but  he  did  testify  to  facts  indicating  that  It  waa  not  attributable  to  any  faolc 
on  his  own  part.  He  waa  on  the  right-hand  side— the  north  side-— of  Delaneey 
street,  going  towards  Broadway,  and  was  carrying  a  parcel  of  umbrdia  aticki 
on  his  left  shoulder.  When  he  got  to  Forsyth  street  he  raised  tbe  bnndK 
and  looked  one  way,  to  see  if  anything  was  coming,  and  then  looked  Ibaolhsr. 
to  see  if  anything  was  coming  from  that  direction,  He  did  not  see  anjthiaf 
coming,  and  walked  across  beyond  tlie  car  track,  after  which  he  has  no  meoi- 
ory  of  what  occurred  until  he  regained  consciousness  subsequently  to  tbeao- 
ddent.  In  the  brief  for  the  appellant  it  is  stated  that  none  of  tbe  wltnessss 
saw  the  plaintiff  struck  by  either  horse  or  witgon.  I  do  not  so  read  the  evi- 
dence. The  witness  Carpenter  testified  to  seeing  the  plaintiff  first  on  the 
curb,  with  the  bundle  of  canes  on  his  shoulder,  and  then  aaid:  "The  next  1 
saw  of  him  was  in  the  center  of  the  street,  knocked  down  by  a  beer  wi^ob. 
<w  by  a  horae.  *  *  *  I  did  not  see  the  wagon  <'Omlng  up  Forsyth  street 
until  It  struck  him.  He  was  knocked  down  there  by  a  shaft  or  by  the  horse." 
It  Is  true  the  witness  could  not  tell  whether  the  horse  or  the  shaft  struck  tbs 
person  of  the  plaintiff,  but  his  Inability  to  speak  with  precision  on  this  poiot 
is  of  no  consequence.   He  Is  positive  that  the  plaintiff  was  ttirown  down  by 
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tbe  veUde  <»  the  urimal  that  drew  it,  and  that  Is  enoagh.  The  other  ^^e- 
wltnesa  of  the  accident  was  the  police  officer,  Booney .  He  saw  Mr.  Atkinson 
fall,  and  thought  it  was  the  horse  or  shaft  that  struck  bim,  bat  could  not  see 
<v  say  Just  wlura  it  struck  him.  The  testimony  of  this  policeman  indicated 
tl»t  tlie  wagon  was  being  driven  at  such  a  nde  of  speed,  and  with  such 'a 
carelesB  outlook  on  tlie  part  as  Uie  drlvei,  ss  to  charge  him  with  negligence. 
He  says:  **I  saw  the  man  fall,  and  the  driver  was  driving  at  a  pretty  nice 
gait,  and  I  ran  after  him,  hollowing  to  him  to  st^,  and  f  suppose  I  west 
about  126  feet  before  he  did  stop."  Theidainturs  testimony  sbowK  that  ' 
there  was  notlilng  to  obstruct  the  view,  and  the  fact  that  the  driver  went  on 
such  a  distance  after  knocking  down  the  plaintiff  tends  to  prove  that  he  was 
•0  nnobservant  as  not  to  know  what  he  had  done,  or  was  going  so  fest  that 
he  had  diffleulty  in  checking  lils  horse,  and  it  seems  not  Improbable  that  both 
these  elements  of  negligence  entered  into  his  conduct  on  this  occasion.  Tbe 
witness  Carpenter  agrees  with  Uie  officer  as  to  the  speed  of  tbe  beer  wagon, 
Bi^ng:  **I  know  be  was  going  pretty  well,  because  after  the  man  was 
kaocked  down  tbe  officer  did  not  get  him  [Uie  driver]  until  probably  100  feet 
or  more  beyond  where  the  accident  b^tpmed."  The  driver  was  not  called  to 
explain  how  he  came  to  run  over  or  run  down  the  plaintffC  The  defendant 
himself,  however,  confirmed  tbe  evidence  of  tbe  plaintiff's  witnesses  to  the 
effect  ttiatthe  wag<Hi  waa  an  open  one,  so  that  its  construction  offered  no  ob- 
stacle to  the  driver's  view  of  persons  upon  the  cross-walk.  Taking  all  the 
pnxtf  together.  It  showed,  not  merely  the  occutrence  ot  an  aoeldent,  but  that 
it  joccurred  under  circumstances  from  which  n^Ugenoe  on  the  part  of  the  de- 
fmidant's  agent  might  legitimately  be  inferred;  and  the  trial  court  was  there- 
fore right  in  giving  the  case  to  the  jury. 

There  Is  an  exception  in  the  record  to  tbe  refusal  of  the  court  to  strike  oat 
the  plalntlff*a  testimony  as  to  a  conversation  with  the  doctor  at  the  hospital. 
Id  which  the  doctor  told  him  he  had  a  lot  of  ribs  broken.  So  tar  as  this  state- 
BWnt  was  concerned,  the  motion  ought  to  have  been  granted,  but  the  error  in 
denying  it  was  harmless,  as  there  was  other  competent  medical  testimony  In 
the  case,  wholly  unoontradicted.  to  tbe  effect  that  the  plaintiff  bad  snstained 
afraetureof  tharlbs.  Tlwjudgnjentander  review  ought  to  be  affirmed.  All 
eoncur. 


Hkhdebsoit  e.  Komt  et  at. 
(SHprwM  Court,  Qtsnerai  Term,  Second  Department.  Jnly  IS,  1890.) 

Defeodant*  made  advuioes  to  plataUff,  taking  his  notes  therefor  whloh  were  ecrt- 
latarallr  secured  hy  deeds  of  hislandi.  On  the  faUnre  of  def eadaats  their  asslgDee 
brought  an  actton  M  law  affaiost  pUtnUfl  on  the  aotes,  wfaiota  were  deol  wed  invalid 
and  a  jadgment  with  ooats  was  rendered  agaiost  the  assignee.  Heldt  that  such 
judgment  was  not  a  bar  to  &  subsequent  action  by  plaintUt  against  defradants,  tor 
the  recovery  of  the  notes  and  a  recooveyanoe  of  dU  lands. 

Appeal  from  special  term.  Kings  county. 

Action  by  Malcolm  Henderson  against  Julius  A.  Eohn  and  others,  to  com- 
a  reconveyauL-e  of  land  given  as  collateral  for  notes.  Thrae  was  judgment 
plaintiff,  and  defendants  appeal. 
Argued  before  Barnard,  P.  J.,  and  Dykmajt  and  Pratt,  JJ. 
Nathan  BiJuTi  for  appellants.   Moore  A  Moore,  for  respondent. 

Barnard,  P.  J.  The  present  defendants,  in  October,  1886,  were  partners 
ander  the  name  of  J.  O.  Kohn  &  Co.  This  firm  advanced  money  to  the 
plaintiff,  and  took  as  security  from  him  deeds  of  land  In  Tennessee  as  collat- 
eral security.  These  advances  were  made  under  agreements  in  writing  In 
respect  to  the  building  of  a  railroad  in  Texas  on  the  joint  account  of  plaintiff 
and  defendants.   The  firm  of  J.  0.  Eohn  ft  Co.  subsequently  failed  in  husl- 
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ness.  and  John  A,  Eobn.  as  assignee  of  the  notes,  brooght  an  action  npon 
tbem.  In  this  action  upon  the  notes  the  present  plaintiff,  Henderson,  set  ap 
a  breach  of  the  contract  nnder  which  tbe  notes  were  glTen,  and  claimed  that 
the  notes  were  Invalid,  and  that  tbe  lands  given  as  collatconl  thereto  should 
be  deeded  back  to  bim,  (Henderson.)  The  action  for  tbe  recovery  of  the 
notes  was  tried  by  a  jury,  and  it  appeared  that  the  notes  were  invalid,  and 
tbe  jury  rendered  a  verdict  to  that  effect.  The  judgment  was  entered  atraply 
in  favor  of  the  defendants,  witb  costs.  This  action  is  brought  to  obtain  a 
reconveyance  of  the  land  thus  taken  and  held  for  these  void  and  inoperative 
notes. 

The  first  action  is  not  a  bar  to  this  action.  The  former  action  binds  tbe 
parties,  and  the  judgment  states  that  the  right  to  obtain  the  reconveyance  oC 
the  land  was  not  within  tbe  issues  which  were  tried  in  the  action.  The  evi- 
dence offered  to  support  the  counter-^latni  was  excluded  becanse  it  could  not 
be  maintained  in  the  action.  The  former  action  Is  only  conclusive  as  to 
those  matters  which  were  or  might  have  been  litigated  between  tbe  partiea. 
GoeM  V.  111  X.  Y.  170, 18  N.  E.  Hep.  649.  The  Judgment,  thenton, 
ibonld  be  affirmed,  with  coela.  All  ooncnr. 


MoGabthst  et  oLv*  WBianr  et  aZ. 

(Supreme  Court,  Oenerai  Term,  Fourth  DepartanmL  Maj  %,  UBQ.) 

Ooert— LiABiuTT  or  Assioitbb. 

Code  Civil  Proo.  N.  Y.  1  provides  that  where,  after  the  oommenoemeot  of 
an  aAloD,  the  caase  of  actioa  becomes  by  transfer  the  property  of  a  person  not  a 
party  to  tiie  action,  tbe  transferee  or  other  person  so  iaterestea  is  liable  for  costs 
to  the  same  extent  as  If  he  was  tbe  ptalntiff,  and  wbere  cx«ts  are  awarded  against 
^alntlffl  the  court  may  order  the  person  ao  liable  to  pay  them.  riaiatUts  bronrtt 
replevin  for  Koods  aoia  \a  them  and  transferred  to  disnndants  on  the  grooad  mH 
the  sale  was  induced  by  fraud,  and  recovered  poaaeaalon  of  the  same.  After  tte 
oommenoement  of  the  action,  defendants  made  a  general  assignment  fortlm  be»- 
eflt  of  creditors,  bat  tbe  assignee  was  never  made  a  party  to  the  aoUon,  and  r»- 
fnsed  to  have  anything  to  do  with  it,  because  of  tbe  suspicions  drcumstanoes  ooo- 
nected  with  the  transfer  of  tbe  property  to  defendants.  H«Id  that,  Judgmeua  hav- 
ing been  rendered  for  plaintiffs  for  tbe  retention  of  tbe  goods,  and  for  ootti,  the 
amgnee  oould  not  be  made  Uable  for  suob  oosts  nnder  the  above  aeetton. 

Appeal  from  special  term,  Herkimer  county. 

Action  by  David  K.  McCarthey  and  others  Malnat  Isaao  N.  Wrlgbt  and 
othars.  An  order  was  made  requiring  Isaao  B.  Sichmond.  tho  aaaigneeof 
the  defendants,  to  pay  costs  out  of  the  asstgned  funds  in  bis  hands,  and  hs 
appeals. 

Argued  before  Habdih,  F.  J.,  and  Martin  and  Mbrwin,  JJ. 
Hadlep  Jones,  for  appellant.   £.  S,  Fuller,  for  reapondents. 

Habtzh,  J.  This  waa  an  action  of  replevin.  It  was  commenced  Jannaiy 
23,  1886.  The  property  which  was  tbe  subject  of  this  litigation  was  sold  fay 
tbe  pbilntifla  to  the  firm  of  Johns  Broa..  and  by  that  Ann  tiuufemd  to  tbe 
defendants.  Tbe  sale  and  transfer  of  the  goods  in  question  waa  aoagbt  to  be 
avoided,  and  the  goods  recovered,  upon  the  grounds:  (1)  That  tlM  sale  by  the 
plaintiffs  to  Johns  Bros,  was  induced  by  frand;  and  (2)  tbat  the  transfer  to 
the  defendants  was  also  fraudulent  and  void  as  to  the  plaintiffs,  and  henee 
that  no  title  passed  to  tbe  defendants.  Tbe  property  was  taken  by  an  officer 
under  the  process  Issued  in  tliis  action,  delivered  to  tho  philntllh,  and  re- 
tained by  them .  The  defendants  appeared  and  answered.  About  two  months 
after  the  oommenoement  of  this  action  tbe  defendants  made  a  general  assign- 
ment for  the  benefit  of  their  creditors  to  tbe  i^pellant.  Tbe  assignee  waa 
never  made  a  party  to  this  action.  None  of  tbe  gooda  claimed  by  the  plain- 
tiffs ever  came  to  bis  possession,  or  any  of  tbe  prooeedo  thereof.  Indeed,  bo 
never  claimed  tbem,  nor  that  ho  had  any  Intweat  in  them.  Wbon  spoken  Is 
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aboat  the  litigation  wblcb  bad  arlaen  fn  relation  to  anoh  property  he  declined 
to  have  anything  to  do  with  it,  or  with  the  property  Involved  therein,  because 
of  the  snaptclous  facts  connected  with  such  transfer,  thus  practically  ad* 
mfttlng  the  plaintiff's  alleged  title.  The  action  was  afterwards  tried,  and 
the  defendants  had  Jadsment.  An  appeal  was  taken,  the  judgment  was  re* 
Teraed,  and  a  new  trial  ordered.  The  action  was  aabaeqaently  noticed  for 
trial,  and  when  reiuihed  a  motion  was  made  by  the  plaintiffs  to  autrntitute  the 
wpellant  aa  a  party  defendant,  which  resulted  In  an  order  that  the  appellant 
■bould  be  made  a  party,  unless  the  defendants  stiould  within  10  days  serve 
iroon  the  plaintiffs  an  offer  of  judgment  for  the  retention  of  the  goods  re- 
|uevted*  with  costs  to  the  date  of  the  offer.  In  pursuance  of  that  order  an 
offer  waa  made  and  accepted,  and  judgment  was  entered  thereon  in  favor  of 
the  plaintiffs  for  the  property  In  question,  and  for  9698.28  costs,  against  the 
defendants.  The  plaintiffs,  having  failed  to  collect  the  costs  from  the  de- 
fendants, moved  at  a  special  term  for  an  order  requiring  the  appellant  to  pay 
them  from  the  moneys  in  his  hands  belonging  to  such  trust-estate,  which  was 
granted,  with  $10  coats.  From  that  order  tlie  assignee  appeals.  The  re- 
spondents, and  the  court  at  special  term,  relied  upon  section  3247  of  the 
Code  of  Civil  Procedure  as  a  basis  for  this  order.  The  provisions  of  that  sec- 
tion, so  £ar  as  possibly  applicable  to  this  caae,  are  as  follows:  "Where  an 
adtlon  is  brought  in  the  name  of  another  by  a  transferee  of  the  cause  of 
action,  or  by  any  other  person  who  Is  beneficially  interested  therein,  or  where, 
after  the  commencement  of  an  action,  the  cause  of  action  becomes,  by  trans- 
fer or  otherwise,  the  property  of  a  person  not  a  party  to  the  action,  the  trans- 
feree, or  other  person  so  interested.  Is  liable  for  costs  in  thellbe  caaea,  and  to 
the  same  extent,  as  If  he  was  the  plaintiff ;  and  where  costs  are  awai-ded  against 
the  plaintiff,  the  court  may  by  order  direct  the  person  so  liable  to  pay  them." 

It  is  quite  obvious  that  tlie  facts  of  this  case  do  not  bring  it  within  the  let- 
ter of  the  statute  quoted.  Here  no  action  was  brought  by  the  appellant  in 
the  name  of  another,  either  as  transferee  or  aa  one  beneScially  interested 
therein,  nor  was  any  cause  of  action  transferred  to  him  after  the  commence- 
ment of  the  action.  This  section  is  unlike  section  321  of  the  old  Code.  The 
reapondents,  however,  claim  that  the  rule  in  an  action  of  replevin  Is  differ- 
ent, and  that  in  such  an  action  both  parties  are  to  be  regarded  aa  plaintiffs. 
There  are  some  authorities  that  would  seem  to  justify  that  claim.  It  was  so 
beld  in  IfUl  Co.  r.  Mtudow,  4  IT.  Y.  Supp.  197.  but  upon  appeal  to  the  court 
of  appeals  that  case  was  reversed,  (115  N.  Y.  170,  21  N.  E.  Rep.  1048,)  and 
BcGER,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "We  are  unable 
to  concur  In  the  course  of  reasoning  adopted  by  the  court  below,  by  which.  In 
analogy  to  the  rules  pertaining  to  the  former  action  of  replevin,  a  claim  of 
title  by  the  defendant  must  be  considered  the  statement  of  a  cause  of  action 
in  separate  counts.  *  *  *  The  action  of  replevin  was  abolished  by  the 
Code  of  Procedure,  and  iU  peculiar  and  distinctive  features  suspended  by  the 
rules  of  practice  therein  provided  for  the  conduct  of  actions  of  claim  and  de- 
livery." We  do  not  think  the  respondenta'  claim  that  the  defendants  are  to 
\»  regarded  as  though  plaintiffs  in  this  action,  or  that  the  appellant  is  to  be 
treated  as  the  transferee  of  a  cause  of  action  after  the  commencement  of  the 
action,  can  be  upheld.  Kor  do  we  think  that  the  appellant  was  a  person  ben- 
eficially interested  In  any  cause  of  action  involved  In  this  case.  No  title  to 
the  goods  in  question  ever  passed  to  him.  It  rested  in  the  plaintiffs  after  the 
diaafflrmance  of  their  contract  with  Johns  Bros.,  and  the  reclamation  of  the 

Eroperty.  It  so  rested  in  them  when  the  assignment  was  made.  The  sppel- 
int  did  not  claim  any  title  to  or  Interest  in  it.  He  refused  from  the  oatset 
to  make  any  such  claim  because  the  transacUm  between  his  aaalgnm  and 
Johns  Bros,  was  app:irently  fraudulent.  He  took  no  part  In  the  defense 
the  action,  or  in  any  way  Intermeddled  with  It.  We  are  of  the  opinion  that 
the  facts  as  established  by  the  papers  read  on  this  motion  were  Insuffldent  to 
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Justify  the  Older  provided  for  section  3247*  and  that  the  order  appealed 
from  cannot  be  eustained.  In  Taylor  v.  Solmert  2  Denio,  193.  whort  tbt 
plaintiff,  while  a  suit  was  pending,  made  a  general  assignmeot  for  the  benefit 
of  creditors,  and  the  caose  was  afterwards  tried,  and  judgment  had  bj  Uh 
defendant,  it  was  held  tliat  the  assignees,  not  having  intermeddled  with  Um 
prosecution,  were  not  liable.  Bbonsok,  G.  J.,  who  d^vered  the  opinioii  of 
the  court  in  that  case,  said:  "The  rule  fs  that  when  an  assignee,  or  penoi 
beneQcially  intertsted  In  the  demand,  brings  or  carries  on  a  suit  in  the  name 
of  another  he  must  pay  the  defendant*s  coats  if  the  suit  fail.  Hera  the  as- 
signees neither  brought  the  snit,  nor  have  they  been  instromental  in  carrying 
it  on.  Th^  have  &ne  no  act  wliatever  by  way  oi  pros^uting  the  claim. 
The  deCendant  relies  on  a  dieium  of  mine  In  IfUUr  t.  Franklin,  20  Wead. 
630,  to  the  effect  that  It  is  enough  that  an  assignee  pendente  lita  kaows  of 
the  snit,  and  allows  it  to  proceed  for  hto  benefit.  That  was  going  too  Ui. 
27one  of  the  cases  charge  the  astignee  unless  he  has  employed  tbe  attorney, 
contributed  money,  or  in  some  other  way  been  Instrumental  Incarryingon 
the  liUgation."  In  Seather  t.  iTelZ,  U  Wkly.  Dig.  46,  it  waa  held  that  the 
mere  tranafcr  of  a  judgment  or  right  <^  acticm  tn  course  of  prosecution  to  aa 
assignee  In  bankruptcy  doos  not  reikder  him  chargeable  wUii  tbe  coeiB  whidi 
the  defendant  may  afterwards  recover.  Bis  UaUlltgr  Is  oonflned  to  such  eosts 
as  he  may  have  caused  by  his  own  prooeedings  In  tbe  case.  Where  ttie  as- 
signee simply  d^cnds  an  appeal  from  a  judgment  formerly  recovered  faj  tbe 
bankrupt,  on  whicli  appeal  the  judgment  u  reversed,  imd  takes  no  fnriher 
itepa  in  the  matter,  he  is  not  liable  for  oosti  on  dismissal  (d  the  complstint  oa 
J  new  trial. 

A  person  to  irhom  a  judgment  is  to  be  paid.  If  a  recorery  Is  had,  is  not 
liable  for  costs  where  the  suit  is  prosecuted  without  his  knowledge  vr  ooBsenL 
Such  a  person  Is  ndt  the  party  beneflciaUy  interested  In  the  reoove^  within 
the  provisions  of  section  8247.  Blliot  v.  Lnaitikyt  51  K.  T.  Super.  Ct.  &L 
In  MeHarg  v.  ])oiuUy,  27  Barb.  100,  It  was  held  ttiat  a  creditor  Is  not  liabis 
for  costs  where  a  receiver  sues  without  hia  request  or  dlrecUim,  although  tht 
recovery  Inures  to  his  benefit.  The  same  ^Utctrine  was  held  in  CtMtr  r. 
BeiUy,  5  Bob.  (N.  Y.)  637,  and  Wheder  t.  WHght,  23  How.  Pr.  228.  Ws 
think  the  cases  cited  sustain  onr  conclusion  that  upon  the  facts  dlacloaed  the 
appellant  ought  not  to  have  been  charged  with  the  cosu  In  this  action,  aad 
that  the  order  should  be  reversed.  Order  reversed,  with  $10  cosu  and  dis- 
bursements. All  concur. 


Page  e.  Matob,  Em,  op  thb  Crrr  or  Kkw  Took  et  al, 
{Supreme  Court,  Oeneral  Term,  SHnt  Department.  Jnne  fl,  ISBOi) 
L  EviDBNOE— Expert  Testimont. 

A  surgeon  tefttlfylne  as  an  expert  for  plaintiff  In  on  aoUon  for  personal  InJiniM, 
havlDR  stated  tbat  he  nad  heard  "most"  of  tbe  plaintiff's  testimonT,  was  asked  tto 
following  question:  f  Take  such  a  fall  as  he  describes  here,  Tesmtlng  froa  aoot 
llsioD  of  two  cars,  and  tbe  symptoms  following  tbat  fall,  be  havioe  therotofors 
been  a  sound  and  healthy  man,  can  you  state  with  reasonable  certain^  that  ttas 
oonseanenoea  that  have  followed  are  natural  and  nsuall "  Held,  that  snen  qaeatioB 
shonld  not  be  allowed,  as  It  permitted  the  witness  to  state  his  conolosions  tnni 
tbe  testimony,  Instead  of  conBnlog  bis  opinion  to  a  supposed  state  of  facts. 
%  Nbw  Tbiai. — Nbwlt-Disootsbbd  Evidbxob. 

Kewly-discovered  evidence  to  the  effect  that  prior  to  the  injury  complained  of 
plaintiff  had  been  Infnred  in  a  railroad  accident  Is  not  available  as  ground  for  a  nev 
trial,  tbonffh  plaintiff's  oonnsd  stated  In  tbe  course  of  the  trial  that  plaintiff  had  si- 
ready  stated  that  he  was  perfectly  sound  and  healthy  before  bis  faU  and  injory,  aad 
that  DO  bad  received  none  other,  as  such  statement  of  counsel  will  not  be  deemed 
a  stipulation  in  the  absence  of  anything  to  show  tbat  it  was  Intended  to  be  watA. 

Appeal  from  circuit  court,  Kew  York  rountgr. 

Action  by  Joshua  F.  Page  against  the  mayor,  etc.  of  the  city  of  2few  Toik 
and  the  city  of  Brooklyn,  to  recover  for  personal  Injuries  alibied  to  bar*  bees 
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Butalatd  throng  defeodanta*  u^ligfiiiee.  Then  wu  a  vsnlict  tot  f^ntiff 
for  $16,000.  From  the  jadgment  entered  thereon  defendants  appeal.  They 
alflo  appeal  from  an  order  denying  tbetr  motloD  for  a  new  trial  on  the  ground 
of  newiy-^iscorered  evidence  to  the  effect  that  prior  to  the  ii^urlesoomplatned 
of  plaintiff  had  been  injured  in  a  railroad  accident. 

Argued  before  Van  BBtnrr.  P.  J.,  and  Brady  and  Daniels,  JJ. 

IF.  £r.  Clarh,  {Tho»,  P,  Wicket,  of  counsel,}  for  appellants.  Isaac  3,  Cat- 
tin,  for  respondent. 

Bkadt,  jr.  This  action  was  bronght  to  recover  damages  sustained  by  per- 
sonal  injuries  resnltlng  from  the  defendants*  carelessness.  On  the  trial  the 
plaintiff  called  Dr.  Olcott  as  an  expert,  by  whom  he  had  been  examined  la 
reference  to  his  condition  subsequent  to  ttie  injunes  received.  The  witness 
stated  several  examinations,  and  the  condition  in  which  he  found  the  plain- 
tiff on  each  of  soch  occasions.  He  was  then  aslted  whether  be  received  a 
statement  from  him  as  to  bow  he  f^  in  the  car  when  the  Injury  was  received* 
to  which  he  answered  afflrmatively.  The  witness  whs  then  asked  this  ques- 
tion :  "Did  yon  hear  bis  testimony  upon  the  witness  stand  toHlay?"  to  which 
he  responded  by  saying:  "Most  of  It  Tes,  sir.**  He  was  then  asked  the  fol- 
lowing question:  "Qwttion,  Take  such  a  fall  as  he  describes  here,  resulting 
from  a  oolUslon  of  two  cars,  and  the  symptoms  following  that  fall,  he  hav- 
ing theretofore  been  a  soand  and  healthy  man,  can  yon  state  with  reasonable 
certainty  that  the  consequences  that  have  followed  are  nataral  and  usual?" 
It  will  bare  been  observed  that  UiA  qoestion  Is  neither  hypothetical  in  ainr 
respect  nor  fbunded  upon  all  that  the  plaintiff  said,  but  "most  at  it,**  which 
leaves  to  conjectnre  how  much  at  It  the  witness  considered  to  be  **  most  of  it, " 
and  whether  If  he  had  heard  tiie  whole  of  it  there  would  have  been  any  qnall- 
fl cation  at  his  answer.  It  was  however  duly  objected  to,  bat  was  allowed 
after  exception.  The  answer  was  predicate  ox  Uie  plaintiff's  statement  only 
BO  ftir  as  tiw  witness  had  heard  it,  but  was  not  in  form  such  as  allowed  a  party 
to  attain  ths  result,  in  form  at  least,  by  adopting  a  l^ypothetlcal  questi<m»snd 
Uils  Is  the  extent  only  to  whfch  sneh  an  inquiry  is  allowed,  if  It  ware  other- 
wise, the  wltoess  would  be,  to  a  certain  extent  nt  least,  as  he  was  here,  al- 
lowed to  usurp  the  functions  of  the  Jury,  who  alone  are  to  trace  effects  to  the 
cause  as  shown  1^  competent  proof;  for  example,  a  collision  of  can  Is  proved, 
and  a  pwson  In  oneof  tbem  who  b^bre  theouli^on  Is  bodily  sound  is  found 
with  a  bn^n  limb  or  serloos  wounds.  The  Injuries  are  then  prtnutfaeU 
the  effect  of  the  collision,  but  the  Jury  are  to  determine  that  question  on  the 
evldenoe,  and  hence  the  examination  of  the  medical  attendaiu  is  ^ways  as  to 
what  was  tin  condition  of  the  pationt  after  the  accident.  He  is  luA  called 
upon  to  state  whether  that  condition  Is  the  consequence  nataral  and  usual  of 
the  collision  such  as  descrlljed.  He  may  state  facts  and  drcunutanoet,  but  not 
OoneiuslonB.  sspeoially  when  founded  upon  evidence  heard  only  In  part;  but 
msy,  if  an  expert,  be  asked  tor  his  opinion  upon  a  supposed  state  ol  tacts 
presented  in  a  question.  The  question  itself,  here  considered  as  such,  is  radi- 
cally defective  for  the  reason  that  it  assumes  that  the  consequences  stated 
flowed  from  the  collision,  when  In  legal  effect  It  was  wholly  immaterial  whether 
Che  consequences  were  natural  and  usual  if  tb«y  were  present  and  existed,  and 
whether  they  wew  or  not  was  a  question  fw  the  jury.  The  cases  relating  to 
this  line  of  examination  carefully  preserve  the  lights  of  the  party  to  be  affected 
by  it  from  any  Infraction  of  the  province  of  the  jury  as  indicated  by  the  rule^ 
which  is  positive  and  unyielding,  that  qaeatlons  kindred  to  the  one  discussed 
must  be  put  hypothetically,  or  Its  equivalent,  and  thus  leave  the  fact  stated  in 
it  to  be  found  by  the  jury  before  the  evidence  elicited  can  be  applied.  See 
Uratuhy  v.  Bailroad  Co.,  44  Hun,  119:  Gregory  v.  HaUway  Co.,  8  N.  Y. 
Supp.  625;  Tumor  v.  City  qf  ITeubttrgh,  109  N.  Y.  809, 16  N.  £.  Rep.  844. 
For  these  reasons  the  judgment  appealed  from  must  be  reversed,  and  a  now 
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trial  oxdered*  wttb  costs  to  abide  tbs  erent.  Oidered  accordingly.  All  «od- 
onr. 

AFFBAZ.  FBOH  OBDSB  SENTING  HOTION  FOB  NEW  TBIAL. 

Van  Bbttnt,  P.  J.  An  examination  of  the  record  In  tbts  case  doea  not 
lead  us  to  any  different  result  from  that  whicb  was  arrived  at  by  tbe  special 
term.  The  newly-discovered  evidence,  because  of  wtiich  a  new  trial  is  soagtit, 
is  not  of  that  character  whicb  euables  the  court  to  say  that  its  introduetim 
would  probably  lead  to  a  different  result,  and  the  only  circumstance  disclosed 
by  the  record,  which  has  caused  any  hesitation  in  coming  to  the  ooncluaion 
that  tbe  order  should  be  affirmed,  is  tlie  statement  contained  in  the  record  by 
tbe  plaintiff's  counsel  during  the  progress  of  the  trial  that  the  plaintiff  had 
already  stated  that  he  was  perfectly  sound  and  healthy  before  bis  fall  and  in- 
jury, and  that  he  had  received  none  other.  If  this  was  to  be  deemed  as  a 
stlpnlation  upon  the  part  of  counsel  of  a  fact,  then,  clearly,  it  was  not  en- 
Urely  true.  But  it  does  not  appear  that  It  was  intended  to  be  of  that  char- 
acter, but  a  mere  statement  on  tbe  part  of  counsel  of  what  the  plaintiff  had 
previously  testified  to,  and  which  was  not  in  fact  a  correct  statement  of  any 
testimony  which  he  had  given.  We  do  not  think  that  although  this  atatonent 
may  have  been  iucorrect  a  new  trial  should,  necessarily,  be  granted  few  that 
reason.  The  newly-discovered  evidence  doea  not  seem  to  be  of  that  gravity 
which  would  Justify  the  court  in  vacating  the  judgment  which  has  already 
been  obtained.  It  may  possibly  have  some  effect  upon  a  new  trial;  but  there 
Is  not  that  certainty  as  to  its  effect  which  is  necessary  to  be  seen  in  ordw  to 
give  the  defendants  the  right  to  a  new  trial  of  the  issues  involved.  Tbe  or- 
der should  be  affirmed*  with  $10  costs  and  diabutaementB.   All  concar. 


Stono  ff.  Wbillbb. 

(Supreme  Court,  Oensral  Term,  First  Department.  June  96, 1890.) 

1.  BiMT  TO  Tbui.  bt  Jubt— EgurMBLi  Raun. 

An  action  wberein  the  compIaiDt  se^  to  have  set  aside,  on  tlie  gniand  of  iMi. 
a  lelesae  to  defendant  of  all  Uability  for  oaoBii^  plaintiff's  arrest,  and  to  reeorsr 
damages  for  maliolous  proseootion.  Is  for  moitable  relief  ud  Is  not  feclaUe  Igr 

im- 

%  DuBiss— Pbb  Kihas— BvjDBHOa. 

BvidfiDoe  tliat  while  plalotlff.  In  an  action  for  malioiouft  proseontion,  waaandar 
ftrrest  for  embescllag  money  of  defeadant,  the  latter  made  threats  HuA  nnlaas  plala- 
tiff  paid  blm  a  oertaln  amoant,  and  nva  Um  a  general  release  from  llaUU^  fSr 
oaiulnfr  tbe  arrest,  he  would  send  him  (defendaDt)  to  the  state-prlaon,  and  tkat 
platntifl  executed  the  release,  will  not  sostaiu  an  action  to  have  the  release  set 
aside  as  having  boon  obtained  daress  per  miiuu,  anlen  ftdlowed  I17  proof  tiua 
the  threats  were  the  IndnoUig  oanse  of  the  ecKeoatlon  of  the  leleaae. 

Appeal  frtnn  spedal  term,  New  Yoik  county. 

AeOon  by  Louis  Stono  agiunst  Herman  Werner.  J udgmoit  Car  defandi^ 
and  idaintlfl  appeals. 

Argned  before  Yah  BRinra,  P.  J.,  and  Bradt  and  DAxmau,  JJ. 

A.  B.  Moon,  for  appellant.  8*  B.  Hamhwrgvr,  {B.  F,  Higg^,  ot  ooon- 
sel,)  tot  respoi^ent. 

Van  BrukTp  P.  J.  Tbla  action  vras  branght  to  set  aside  a  general  rdeese 
executed  by  the  defendant,  and  to  recover  damt^ea  for  malicious  proeecaUon. 
Upon  the  case  coming  up  for  trial  before  a  judge  and  jury,  tbe  court  refused 
to  try  tbe  case  with  a  jury,  and  sent  tbe  case  to  the  special  term  for  trial, 
upon  tbe  ground  that  equitable  relief  was  asked  for;  to  whicb  tbe  plaintiff 
excepted.  Tbe  case  subsequently  came  up  for  trial  at  special  term  before  a 
judge  without  a  jury,  and  upon  the  evidence  offered  upon  the  pnrt  of  the 
plaintiff  tbe  court  dismissed  tbe  ooraplidnt;  whicb  ruling  was  txeepUd  tOw 
and  theae  exceptions  are  the  ones  which  are  broaght  op  by  this  ly^eal. 
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It  iB  urged  that  the  plmintiff  had  a  right  to  a  trial  of  the  question  of  the 
fraud  in  the  release  bj  a  jury*  and  that  the  practloe  of  allowing  queetions  of 
tills  charaeto:  to  be  heard  bj  a  juiy  is  as  old  as  civilization.  We  think*  how- 
ever, that,  under  any  oon^tioo  of  the  pleadlDgs,  tlie  allowing  of  such  ques- 
Mods  to  be  tried  by  a  jury  aa  matter  of  right  la  quite  a  modem  Innovation. 
It  la  undoubtedly  true  tSut,  if  the  pleader  had  drawn  his  complaint  in  proper 
form,  he  might  have  had  this  questiim  of  dnreaa  in  respect  to  the  release  tried 
a  jaiy;  bat  he  haa  chosen  m  his  complaint  to  aaaall  the  relea^se,  and  ask 
t  tt  be  adjudged  frandolent  and  void*  «id  only  a  conrt  of  equity  can  grant 
aach  xeli^.  If  he  bad  sned  for  the  damages  for  malicious  prosecution,  ig- 
noring the  releaae  altogether,  and  the  defendant  had  set  K  up  as  a  defense  In 
his  answer,  he  might  have  attacked  the  releaae  before  a  jury.  Bat  having 
aakcd  to  have  it  aet  aside  in  his  eomplalnt,  the  action  was  properly  triable  be- 
fore the  court  without  a  jury.  In  net,  until  the  InnovaUons  introduced  by 
the  Code,  he  could  not  have  malntiUned  hia  action  for  malicious  prosecution 
at  all  without  fliat  bringing  hia  action  In  eqall^  to  set  aside  the  release. 

It  appears  from  the  evidence  that  the  plaintilf  bad  been  arrested  for  em- 
bezxlement,  and  that  while  under  arrest  the  defendant  had  made  threats  that 
nnleas  the  plaintiff  paid  him  950,  and  bis  attorney  $26,  and  gave  a  general 
release,  he  would  aend  him  to  the  atate-prison;  but  there  is  no  evidence  In 
tiie  case  upon  the  part  of  the  idalntlff  tliat  he  executed  thia  releaae  becanae  of 
uatdx  threata.  or  that  they  conatralned  the  will  of  the  plaintiff,  and  induced 
the  execution  of  the  release.  It  may  be  that  the  plaintiff  intended  that  tbia 
should  be  Inferred,  but  no  such  evidence  appeara  in  the  case  presented  upon 
this  appeal.  li  appeara  tu  us  that  the  absence  of  thia  daaa  of  evidence  is  fatal 
to  the  plaintiff*8  claim.  Had  It  bemf  reso^  an  entirely  different  case  would 
have  iDeen  preaented.  In  the  case  oC  ihmAam  v.  Grttwold,  100  T.  224, 
8  N.  £.  Bep.  70,  and  Boho«ner  v.  LUaauer,  107  N.  Y.  111.  13  TS.  E.  Bep. 
741,  such  threats,  where  a  party  la  under  anest,  will  aopport  tbecliUm  that 
«  promise  was  obtained  by  dnreaa  ptr  mtoo*.  There  being  no  evidence, 
however,  Uiat  these  tlireata  were  the  indndng  cauae  of  the  exeentlon  (rf  the 
releaae,  we  think  the  judgment  appealed  from  ahonld  be  affirmed,  with  eoata. 
Ail  concur. 


Fboflb  m>  rti.  Tbbt  e.  Bell,  Police  Commissioner. 
(flbpniM  Court,  General  Term,  Second  Deportment.  July  18, 1890.) 

MmnotrAi.  CoBroa^TioHft— Rbhoval  o»  Poliobmih. 

The  dlBmliBal  of  a  patrolmaa  from  the  police  force  udob  a  oharee  of  willfully  mal- 
treating and  QslDff  vnneceKBary  Tiolence  towards  a  prlBODer,  la  rlolatioa  of  rule  18S 
of  the  mdloe  department,  will  not  be  disturbed  where  ao  axamlDatlOD  of  the  teMi- 
aaniy  mtrodaoed  oa  the  trial  showB  that  relator  while  maldiig  an  arreit  aaveral 
times  Btmok  the  prisoner  (who  was  lotoxlosted,  and  who  neither  resisted  arrest 
■or  asasnlted  relator)  on  the  bead  with  hlB  aight-stlok. 

CtrUoruri  to  review  the  action  of  Jamea  D.  Bell,  ucXiM  commlsalmwr  ot 
the  dty  ot  Bzookiy n.  In  diamisalng  relator.  Frederick  m.  Fr«y,  from  the  polloa 
Coroe  odE  aald  city. 

Argued  before  Babmabd,  P.  J.,  and  Dtxhah  and  Pbatt,  JJ. 

/.  A.  Wemberff,  for  relator.   F.  A.  MeClotkt^,  for  reapondent. 

Dtkkah.  J.  This  is  a  writ  of  etrtlorari  to  review  the  proceedings  of  the 
defendant  aa  commissioner  of  pdtce  <rf  the  city  of  Brooklyn  in  the  trial  and 
dismissal  of  the  relator,  who  was  a  patrolman  cX.  the  police  department  of  the 
city  of  Brooklyn.  The  spedflcation  of  the  charge  upon  which  the  relator  was 
tried  was  *'that  said  patrolman  Frey,  on  September  2, 1888.  at  1  a.  v.,  will, 
fully  maltreated  his  prisoner,  John  McLaren,  using  unnecessary  violence  to* 
waida  the  aame  bty  atrlking  Um  repeatedly  over  tm  head  with  a  night-atick. 
Inflicting  aevere  scalp  wounda,  while  aaid  McLaren  did  neitlier  reaiat  arreat 
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nor  assault  Bidd  policeman."  The  charge  was  tor  a  violation  of  rale  133, 
which  U  this:  "Any  member  of  the  force  who  shall  wlllfuUy  maltreat,  or 
use  unnecessary  Tiolence  towards  a  prisoner  or  cittsen,  on  complaint  being 
made,  and  the  fact  established  by  competent  testimony,  after  a  due  trial  bad. 
sbuU  be  immediately  dismissed  from  office,  or  otherwise  punished. "  The  rela- 
tor WHS  tried  before  the  commissioner  In  the  usual  manner,  and  found  guilty, 
and  sentenced  to  dismissal  from  the  police  fon.'e.  An  examination  of  the  tca- 
tiniony  introduced  upon  the  trial  discloses  a  full  justidcatlon  of  the  condem- 
nation of  the  relator.  His  treatment  of  the  intoxicated  man  whom  he  arrested 
was  entirely  unjnstiflable.  He  maltreated  blm  and  used  unnecessary  Tio- 
lence towards  him,  and  be  therefore  fell  under  the  condemnation  of  rule  ISS, 
and  his  punishment  n as  justlQed  by  that  rnla  The  proeeeding  sboold  ttw» 
fore  be  conOrmed.   All  concur. 


IfoLoTTOHLiM  et  oL  V.  Mn.T.im. 
(Suprams  Court,  QenmU  Term,  Seeond  DepartmenL  July  IS.  180(1.) 

OatmnATxn  aoautst  IitCDiiBaA.yca>  Breach  or—AaammMmwa. 

At  thfl  time  of  the  ezeoution  and  dellTery  of  a  deed  oontalnlnff  a  oorenanft  agatoik 
incombraaoes  the  legialatare  had  passed  aa  act  anthorixtne  the  ImproTemeBt  of 
the  avenae  frontlDS  the  property  oouTfljed,  and  requiring  nie  property  along  th> 
route  to  pay  917S,0W  of  the  cost,-one-tweiiwth  part  of  which  wu  to  ba  leriedaad 
collected  in  eooh  year  for  2G  year*.  Held,  that  the  InstaUments  levied  mttw  ths 
deed  was  deUverea  were  not  Incumbraacee  within  the  meanlnK  of  the  oorenaat. 

Appeal  from  special  term.  Kings  county. 

Action  by  William  R.  H^Loughlin  snd  another,  as  executors,  ete^  e<  Bob' 
ert  McLoughlin,  i^Inst  Ira  O.  MUler,  to  noover  money  paid  try  plainUib  for 
asaeeaments  on  property  conTeyed  by  defendant**  deed  to  thdr  taatator,  vUh 
tall  eoTouDts  and'  muxanty.  Tbere  was  judgment  tot  defondant,  and  pun- 
tlffls  appeal. 

Argued  before  Bahkau^  P.  J„  and  DmuN  and  Fbatt,  JJ. 
TunU  O.  Bm-gmt  for  appdiaott.   /ra  0.  JHItar  and  Alfiwd  B.  JTw^  fv 
respondent. 

Babnabd,  F.  J.  Ira  O.  Miller  and  wife,  on  the  let  of  July,  1872.  oonTefsd 
a  piece  of  prc^ter^y  in  the  dty  of  Brooklyn  to  Robert  McLoughlin.  The  deed 
contained  a  oorenant  of  warranty  against  all  Incumbrances  except  a  mortgage 
of  91,900.  The  legislature  bad.  before  Uito,  anthoriied  the  ImproTemeat  <rf 
Jourth  avenue.  The  property  along  the  route  was  required  to  pay  SlSOiOO) 
<mC  the  cost  of  the  improvement,  one-twentieth  part  ot  whleh  was  to  be  levied 
and  collected  in  each  year  tor  20  yeurs.  •175,000  of  the  coat  of  the  improve* 
ment  was  to  be  collected  in  1870  from  the  property  in  the  fliat  12  wards  of 
the  city.  All  taxes  and  aasessmenta  imposed  upon  the  lots  in  qaestion,  befoie 
Uie  dellvezy  of  the  deed,  wwe  paid  by  defendant  The  question  tlwrefote  is, 
were  the  installments  of  the  one4weDtletii  part  <rf  tlCOtOOO,  p^able  each  year, 
an  incumbrance?  We  think  the  successive  installments,  although  flxcd  I7 
the  legiBlatnre  In  advance,  a  part  Of  the  tax  for  the  years  in  which  tbtj  wne 
collectible,  and  that  they  were  not  Ufins  on  the  land  from  Uie  be^nin^ 
witliin  the  covenant  against  incumbrances.  The  tax  was  fixed  so  tax  t^a 
certain  sum  was  to  be  raised  each  year,  but  evezy  year  brings  Its  boxdens. 
There  are  various  sums  which  are  required  to  be  annuiUly  ct^lected.  bnt  tiie 
land  is  not  incumbered  thereby,  mitil  the  tax  levy  is  actniUly  made,  and  sacfa 
taxes  are  a  lien  on  the  land  from  the  date  of  the  confirmaUon  of  Uie  yearly 
tax  levy  only.  The  eridence  does  not  show  an  asseesment  forthe  entire  oun- 
berof  yearly  payments  In  1870.  A  fair  inference  from  the  fact  proveo  is 
thiit  the  first  payment  only  was  made  a  lien  on  the  land.  In  order  to  uilve 
•*t  the  amount  of  the  first  payment  all  Ute  coat  of  the  iraric  did  ai^eari  bat  it 
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Tas  not  and  could  not  be  ooUected  at  onoe^  There  was  tbertfom  no  eaoM  ot 
action  proven.  Bartow  v.  Bank,  63  3!^.  Y.  890.  Tlw  Jodgment  muBttlMr^ 
fore  tw  affirmed,  with  ooets.  AJI  concur. 


BooERs  ti.  MoOiriBB  9t  al. 
{Supremt  Court,  Qeneral  Term,  Second  DepartmmU  JvHj  18, 1810:) 

MWMAMlOl'  IiIXNB— PATHINTf. 

Au  action  to  foreclose  a  mt>cl)asle*B  Uen  on  a  boose  and-  lot  tnrolrad  the  iwie 
wbether  plaintUX  was  entitled  to  the  aaoottd  pig>maiit  ot  tbe  eontraot  jMloe  whloh 
was  doe  *  whoD  coraioe  U  aet,  sidiw  oo,  uid  floora  laid. "  It  appeared  that  a  small 
portloa  of  the  sbliiur  which  oould  Siatter  be  done  at  a  later  stage  of  the  work,  bad 
been  omitted,  and  that  the  owner  made  no  objection  to  the  omissbw,  bat  promlMd 
payment   Held,  that  a  finding  that  the  payment  was  dao  woold  not  be  dutnrbed. 

Appeal  from  special  term.  Westchester  county. 

Action  to  foreclose  a  mechanic's  lien  filed  hj  George  A  Rogers  against 
Hannah  MeGuire.  the  owner  ot  the  premises.  William  McGuire,  her  husband, 
and  otbeca.  From  the  judgment  entered  therein,  defendant  Hannah  MoGuire 
appeals. 

Argued  before  Babjnarp.  F.  J.,  and  Pratt,  J. 

JVomofft  it.  LauHoTt  for  appellant.  X.  C  <ft  17.  i>.  Plattt  tta  napondent. 

BarkarX).  p.  J.  The  principal  question  In  this  case  was  one  of  flKi.  The 
plalntifF  is  a  builder,  and  the  defendant  McGuire  owned  a  lot  of  land  npon 
which  the  plaintiff  agreed  to  erect  a  building  for  an  agreed  price.  The  first 
payment,  of  $1,500.  was  paid.  The  second  payment,  of  $2,000,  was  due 
^  when  cornice  Is  set,  siding  oo,  and  floors  laid."  Proof  was  given  tending 
to  show  that  the  payment  was  due  and  payable;  ttiat  the  work  called  for  waa 
done,  and  the  cerLlQcate  of  the  architect  delivered  i  that  a  portion  of  the  sid- 
ing waa  not  on,  but  this  could  be  betterdone  at  a  later  stage  of  the  work;  and 
that  a  full  performance  in  this  respect  was  waived.  Notwithstanding  tbia, 
tbe  owner  refused  to  pay  the  Installment,  and  the  contractors  stopped  work. 
The  architect  testitied  that  the  siding  omitted  was  small  spaces  between  the 
stone  front,  and  that  tbe  stone  front  was  to  be  put  np  first.  This  waa  included 
in  the  third  payment.  Tbe  owner  at  first  made  no  objection  to  tbe  omission, 
but  promised  payment  of  the  second  inBtallment.  The  trial  ooart  coald  not 
therefore  find  otherwlae  than  that  the  second  payment  was  due  and  payable. 
Tbe  plaintiff  proved  extra  work  beyond  this  to  support  tbe  finding  of  the  court 
that  there  was  due  at  the  time  of  tbe  breach  of  the  contract  the  sum  of  $2,600, 
with  Interest  tbereon  from  27th  April,  1887.  Whether  the  building  was 
larger  than  tbe  speciQcatlon  called  for,  and  what  it  would  cost  to  furnish  it* 
and  whether  tbe  work  was  well  done  or  not  npon  it,  were  questions  which 
became  subjects  of  contradictory  proof.  The  proof  supports  the  finding  upon 
tbe  questions  so  far  as  the  same  are  involved  in  the  case.  The  judgment 
ahoum  therefore  be  affirmed,  with  costs. 


Lawrknobtzllb  Cement  Ck>.  v.  Parser,  (four  cases. ) 

(C4(|/  Court  of  New  York,  General  Term.  June  I*  1880.) 

OoartmnoRs— DisoouNTiRe  Noraa— Evidbnob— FKBSUHpnoit. 

The  presideot  of  a  corporation  not  engaged  in  banking  dlaeonnted  a  note  payable 
to  Us  own  order,  and  paid  for  It  with  thB  check  of  the  corporation,  to  wnicb  he 
afterwards  assigned  the  note.  Held  that,  disoounting  ^  the  oorporMion  being 
fortddden  by  statute,  it  will  be  presnmed  that  it  was  not  a  corporate  aot,  and  that 
the  use  of  its  money  was  a  wroDgf  ol  appropriation  thereof,  in  satisfaction  of  which 
it  received  the  note,  and,  the  president  bnng  dead,  tbe  oourt  la  not  boand  to  credit 
the  testimony  of  tbe  defendant  giving  the  tnuuaottoa  anotber  colw  la  order  to  de- 
feat a  jnst  demand. 

Appeal  from  trial  tens. 
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Argoed  befon  MoGown  ud  Fitzsuohs.  JJ. 

B,  Dorar  KiUian  wul  Jf.  Jff.  Cordaiv.  for  appdlaotB.  Amoua^  BUA  d 
WootU'ortl*  ft«  mpondenU. 

Pbb  GuBiAii.  This  !•  An  appeal  from  judgments  rendered  at  trial  tern.  In 
four  actions,  the  defenses  bdng  similar.  The  first  defense  Is  usazy,  but  m 
no  corrupt  agreement  was  prored,  and  tbe  dlflerenoe  between  the  interest  ex- 
acted and  tbe  leml  rate  is  so  slight  that  the  eiror  may  well  be  attributed  to 
mlstidio  In  caleul^on.  tsfher  than  to  intention  or  to  criminal  mlseoDduet. 
the  real  defoue  is  that  the  i^ntift  is  not  a  banking  corpocaUon.  and  dli- 
eounted  the  notes  in  suit.  The  answer  does  not  refer  to  the  statute,  bat  It 
is  evUently  Intended  that,  by  force  of  the  statute,  the  discount  was  bivalU 

Tbe  dlffloulty  we  enoonuter  In  respect  to  this  defense  is  twofold:  .PfnC 
tbe  defendant  was  the  mily  wlbiess,  and,  being  dirertly  Interested  In  the  n* 
suit,  the  trial  Judge  was  not  bound  to  believe  him;  next,  there  Is  no  legal 
evidence  showing  a  discount  of  the  ncAes  by  tbe  plaintiff.  Tbe  transaetioD 
was  hsd  by  the  d^ndant  on  the  one  hand,  and  David  Scott,  the  payee  of 
tbe  note,  on  tbe  other.   True,  Scott  was  the  president  of  the  corponnon,  snd 
gave  tbe  defendant  Its  checks,  but  th^  were  signed  by  him  alone,  and  there 
is  no  direct  evidence  that  the  corporation  aatborizedt  sancUoned,  or  i^pnmi 
ot  bis  act,  and,  the  act  being  an  Ulegal  one,  the  presumption  would  natunlty 
be  sf^nst  such  authodty  or  approval.  Scott's  knowledge  Is  not  Imputable 
to  tbe  pUintlff.   See  Sank  v.  Saverjf^  82  X.  T.  291.   Tbe  conduct  of  Scott, 
the  payee,  admits  of  two  interpretations:  one.  that  he  did  the  act  fiv  tin  oo^ 
poiatlon  under  what  he  supposed  to  be  his  authority  aa  such;  next.  ttaX  it 
was  not  a  corporate  aci^  but  an  individual  act  of  his  own,  (the  notes  not  bdi^ 
p^able  to  the  corporation,  but  to  bis  own  individual  oider,  aod  bearing  bii 
Individual  indorsements  on  which  he  was  individually  liable,)  and  that  he, 
without  authority  from  the  corporation,  misappropriated  its  moneys  by  giv- 
ing them  to  the  defendant,  in  which  case  the  oorporstioi^  might  have  soed 
him  for  the  mlMpproprlation,  or  might  have  traced  the  funds  so  mlsapEKt^ri- 
ated  by  the  trustee  Into  tbe  hands  of  the  defendant,  or  into  any  secoritj  is 
which  they  could  be  identified.   Such  is  the  fact  as  found  by  tbe  trial  jndg^ 
uui,  as  the  transaction  admits  of  two  interpretaUons,  it  was  for  tbe  trial 
court  to  determine  whldi  waa  correct.   The  trial  judge  also  finds  Uut  Seott 
subsequently  made  reparation  for  the  wrong  by  delivering  the  notes  overta 
the  plaintiff.   The  facts  admit  of  this  coustruction.   The  checks  were  abs 
payable  to  Scott's  order,  so  that  the  documentary  proofs  show  an  indlvidoal 
transaution  between  Scott  and  tbe  defendant.   It  was  neither  alleged  nor 
proved  that  the  transaction  was  to  evade  the  statute,  or  that  the  plaintiff  vsi 
privy  to  any  such  intent.    The  law  favors  an  innocent  rather  than  a  wnng- 
fui  construction  of  tbe  acts  of  parties.   It  does  not  favor  forfeitures,  anl 
equity  often  relieves  from  them.   The  defendant  seeks  by  technical  pleas  to 
defeat  the  collectiou  of  honest  obligations  to  pay,  and  is  entitled  to  no  es- 
pecial favor  from  the  court  in  aid  of  his  design.   Tbe  defense  Is  devoid 
of  merit,  and  has  no  equity  to  commend  it.   As  we  remarked  before,  the 
defendant  was  the  only  witness,  and,  being  interested,  the  trial  judge  m 
not  bound  to  accept  his  interpretation  of  tbe  transaction  through  wUcb  bs 
sought  to  avoid  tbe  payment  of  money  he  ought  to  have  restored,  and  that 
promptly  at  maturity.   This  Is  particularly  so  in  view  of  the  fact  that  Scott, 
tbe  payee,  is  dead.    The  court  of  appeals  has  shown  a  disposition  to  relien 
from  the  penalties  of  tbe  statute  where  it  can  couaistently  be  dooe.  Sea 
Sank  V.  Krug,  102  N.  Y.  at  page  8S5,  6  X.  £.  Hep.  683.   The  evidence  is 
ttie  present  Instance  falls  to  make  a  case  sufficiently  dear  to  warrant  us  is 
holding  that  tbe  statute  is  applicable,  and  thai  the  notes  are  void.   Uptm  tbe 
wtln  record  we  find  that  no  injustice  was  done.  The  reenlt  Is  oaffldently 
sustiUned  by  the  prooft,  and  the  judgments  must  be  affirmed,  with  eosts. 
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W1L8ET  V.  Fkahklin  et  al, 
(Atprme  court,  Gmeral  TVn-m,  SeeonA  DqiartiMnt  July  18,  ISQOi) 

ruitKT  ahv  Child— CoHpiiTBATioif  tok  Sbrtiobb. 

CpoD  her  marriage  plaiotifl  ceaBed  to  live  with  har  pare  ate,  and  beoame  wtranged 
from  ber  mother.  After  ureral  years  the  iDOther,  who  was  than  80  yeata  old, 
alone  and  helpless,  sent  for  plaintiff  to  oome  and  take  oare  of  her,  and  pliintlfl  did 
so  for  50  weeks,  and  then  l«h  her.  Held,  that  a  promise  to  pa^  tor  the  servloss 
woald  be  ioferred. 

Appeal  froih  judgment  entered  on  the  npwt  of  a  referee. 

A  claim  by  Anne  C.  Wilsej  against  the  estate  of  her  mother,  Mary  Mlxon, 
tot  services  rendered  deceaaed  in  her  life-time.   The  matter  was  referred*  and  . 
the  referee  decided  that  plaintlfT  was  entitled  to  judgment  for  $705.^.  The 
report  having  been  confirmed,  the  executors  appeal. 

Argued  before  Barnabd,  P.  J.,  and  Dykuan  and  Fkatt,  JJ. 

Hmd^raon  Bmtdiett  tor  appellants.   3.  C,  Jf.  Ingrahamt  tor  respcmd- 

Babkabd,  p.  J.  The  claimant  is  a  daughter  of  deceased,  and  her  claim  ia 
for  pernonal  services  rendered  to  her  mother.  The  question  is  whether  the 
parties  lived  together,  and  the  services  were  rendered  by  one  member  of  the 
family  to  another,  or  whether  the  services  were  to  be  paid  for.  Deceaaed  was 
a  widow,  over  80  years  of  age,  and  quite  helpless.  The  claimant  had  left  her 
father's  family  upon  her  marriage  In  1872.  Her  husband  died  in  1879.  and 
after  his  death  she  lived  in  different  places,  and  in  March,  1881.  she  was 
living  In  Boston,  ypon  the  death  of  the  husband  of  deceased  she  was  left 
alone,  and  she  requested  her  son,  Stephen  Mixon,  to  request  her  daughter,  the 
claimant,  to  come  on  from  Boston  and  take  care  ot  her.  Upon  this  request 
she  came  on  f  rum  Boston,  und  took  care  of  her  mother  for  60  weeks,  when  she 
kit  the  family  of  deceased,  and  never  afterwards  lived  with  her  mother.  The 
referee,  under  the  evidence,  was  justified  in  finding  that  the  services  were  to 
be  paid  for.  The  mother  was  helpless,  and,  from  her  age,  would  probably 
continue  to  be  so.  Her  husband  was  dead,  and  she  was  left  atone.  She  was 
exacting,  and  hard  to  please.  "It  was  a  tliankless  task  to  serve  her,"  says 
one  of  hw  children.  She  had  quarreled  with  the  claimant  upon  her  marriage, 
and  this  estrangement  bad  continued  until  after  her  husbitnd'B  death.  Under 
this  state  of  facts  she  directs  her  son  to  write  to  the  plaintiff,  and  convey  to 
her  the  request  of  her  mother  that  she  would  come  on  and  aid  in  the  house- 
keeping. Tbe  case  is  not  one  where  a  child  continues  with  her  mother  after 
becoming  of  age.  The  claimant  had  for  years  ceased  to  be  a  member  of  the 
family,  and  she  only  went  back  to  live  upon  her  mother's  soilcitatlon,  and 
then  to  do  the  work  of  nurse,  housekeeper,  and  servant,  Tbe  plain^ff  went 
upon  the  understanding  of  the  mother  "that  she  could  come  there  with  her, 
and  stay  for  a  while."  The  employment  whs  fuily  proven,  and  the  usual 
inference  of  a  promise  to  pay  should  apply  to  it.  Neitlier  party  could  have 
expected  such  services  as  were  rendered  by  the  claimant  to  ber  mother  would 
be  gratuitously  rendered.  Assuming  a  right  of  recovery,  tbe  amount  of  the 
claim  is  uoteomplainedof.  The  judgment  should  Uierefore  beafl^rmed,  with 
eoats. 


HAssnrn  t.  Stbwart  «(  ol. 

(9iLpr0mt  Court,  General  Term,  Second  Department.  July  ISOOl) 

MAsna  Ajn>  Sirvaht— Ordinabt  Risxa  or  ExFioTicaNT— Sbwbbs. 

A  laborer  was  killed  by  tbe  oavlnffln  of  the  tides  of  a  Mwer  while  be  was  at 
woA  tbereon  for  the  contractors.   The  cause  of  the  aoddeDt  was  the  borBting  of  a 
ei^  watar-pipe  which  was  defective  at  the  ^oe  of  f racuure,  but  tbe  defeot  was 
BOt  lotown  to  any  one  before  the  aoddent.  The  meUiod  of  tHwdog  the  sides  of  ttw 
t.IOn.y.s.do.II — 58 
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Mwer  wu  that  generaUT  used  under  similar  oondlUoiu,  and  had  been  wproved  by 
tbe  city  emrineer.  Herd,  thafc  the  oontncton  wen  not  liable,  ttwMdd^ 
Ing  one  whiati  they  were  bound  to  antifdinte  and  piard  agaiaat. 

Appeal  from  WeBtchester  county  conit. 

Aetlon  by  Mrny  Haskins.  as  administrattn'  of  her  hnsband.  Reuben  Has- 
Uns,  against  James  Stewart  nnd  George  Stewart,  to  recover  damages  for  the 
de:ith  of  Intestate  alleged  to  have  been  caused  by  the  negligence  of  defend- 
ants. There  whs  a  verdict  for  plaintiff  for  $5,000.  From  the  Judgment  en- 
tered thereon  defendants  appeal. 

Argued  b^ore  Barnard.  P.  J.,  and  Dtkhan  and  Pratt*  JJ. 

Joseph  F.  Daijf,  for  appellants.   Martin  J.  Keogh,  for  respondent 

Barnard,  P.  J.   The  case  does  not  show  that  the  defendants  were  guilty 
of  actionable  negligence.   They  were  contractors  for  the  building  of  a  sewer 
in  Yonkers.   The  plaintiff's  Intestate  was  an  employe  of  the  defendants  in 
the  construction  of  the  work.   The  sewer  excavation  at  the  place  of  the  acci- 
dent which  caused  the  intestate's  death  was  a  little  short  of  16  feet  in  depth, 
and  5  feet  wide  at  the  top.   The  excavation  was  protected  by  planks  placed 
upright  against  the  side.   There  were  placed  crOss-pie£9M  4  f«fet  apart  between 
the  planks.   The  upright  pinnks  were  placed  at  a  distance  of  8  feet  from  each 
other.   Along  the  top  of  the  cut  tlierf  were  placed  from  8  to  6  planks  bori- 
zofitally  inside  the  uprights.   Under  thla  method  of  protection  over  a  half 
mile  ot  the  sewer  had  been  safely  constructed.    Wben  within  35  feet  of  tlie 
ehd,  a  water-pipe  which  had  been  placed  In  the  street  parallel  with  the 
sever*  and  within  2  feet  or  thereabout  from  the  edge  of  the  trench,  burst. 
There  was  under  the  public  water-main  a  small  private  main  placed  there  be- 
fore the  public  one  was  put  in.   The  accident  was  caused  by  one  of  theM) 
pipes  suddenly  bursting  and  filling  the  trench  with  water,  and  thereby  caus- 
ing a  caving  in  of  ttie  banks.   It  was  a  question  as  to  which  of  these  pi[<es 
caQsed  the  accident.   The  defendants  had  laid  the  public  water-pipe,  bat  tl;? 
case  does  not  show  that  they  knew  of  the  existence  of  the  smaller  one.  Tlie 
public  pipe  could  be  laid  without  disclosing  the  smaller  one  under  it.  Tlie 
bursting  of  either  pipe  was  not  one  of  the  calamities  which  the  contractor  was 
bound  to  anticipate  and  guard  against.   There  was  nothing  In  tlie  fact  that  a 
water-pipe  was  within  two  feet  of  ihe  sewer  which  called  for  an  additional  sai>>- 
guard  against  caving  in.   The  bracing  used  whs  similar  to  that  commonlv 
used  in  constructing  sewers  with  conditions  similar  to  this.   It  was  approve>l 
by  the  city  engineer,  and  it  did  not  give  way  until  an  unforeseen  and  unex- 
pected burstiui;  of  the  water-pipe,  in  no  way  connected  with  the  plaintiff's 
employment.  This  pipe  was  along  the  whuleexcavation.andsometimeeasneir 
as  it  was  when  it  broke  and  filled  the  trench  with  water.    It  appeared  that 
the  city  water<pipe,  at  the  place  of  fracture,  was  defective.   This  fact  waii 
unknown  to  any  one  before  the  accident.   The  case  seems  ttaerefoie  to  be 
controlled  by  Btirhe  v.  WUherbee,  98  N.  Y.  S62.    The  protection  was  safe, 
judging  by  a  safe  use  until  the  accident  happened,  and  then  tbe  cause  w.is 
outside  of  the  danger  which  could  be  reasonably  expected  by  the  most  caretul 
of  masters.   It  is  not  necessary,  therefore,  to  examine  the  question  whether 
ttae  accident  was  within  the  risks  of  the  employment,  or  the  exeeptimi  taken 
on  the  trial.    We  think  the  action  failed  upon  the  question  of  the  negligence 
of  the  master.   There  should,  therefore,  be  a  new  trial  granted,  witb  oo^^ts 
to  abide  event.   All  concur. 


Babkkr  d.  Town  of  Oswegatobib  •<  lU. 
{Supreme  Court,  Spectal  Term,  at  Lamenoe  Oenmlih  'tn«>zr  tfli>} 
L  OouKTT  BoABD—IsBon  or  Town  Bosdb— VALinnt. 

A  TCMlation  of  the  ooanty  board  authorizing  a  toUm  to  sreoia  btUg^  laa^e 
ta  bnida  la  parmnn  therd'or,  la  rendered  entirelr  vcdd  ^  tbs  bottors  faOan  te 
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reonlro  (a*  provided  by  Laws  7T.  Y.  1676,  c  482,  |  S)  adequate  Mouiitr,  tn  addition 
to  that  given  for  the  faithful  perfonmnce  of  tbelr  ordlmir  dnttea,  mm  Vti»  ofll- 
oeraohargad  with  tha  duty  of  Uaoiag  tb»  bonda  nd  dtobwrfny  the  piooaodab 

X  Town  Boin>ft->FOBM. 

▲  raaolution  of  the  coaaty  board  authorlxing  a  town  to  issue  Ita  booda  in  the  naoal 
fyrm  of  town  bonds,  with  interest  coupons  payable  to  bearer  at  the  rate  of  4  per 
cent,  per  annnm,  the  bonds  and  Interest  to  he  paid  at  a  designated  bank  and  at 
specified  tlows,  aQbstantially  complies  with  Laws  N.  T.  1875,  o.  483,  %  4,  which  ro- 

a aires  the  board,  la  ita  reaidiitioa  antlioriaing  the  issuaiioa  at  bonds,  to  presoriba 
leir  form,  and  to  ilx  the  time  and  placa  of  payment  and  the  rate  of  intersiL 
X  Bbidoks— ComiBuonox  bt  Town— Appoumutnr  C9  Couossioxxu  At  ConnTT 

BOABD. 

Under  Laws  H.  7. 1676,  e.  489,  as  ameoded  by  Laws  1878,  e.  WT,  and  Lawa  188& 
o.  461,  whioh  provides  that  county  boards  may  authoriia  towns  to  bnild  bridges  and 
issue  their  bonds  In  payment  therefor,  the  county  board  may,  in  its  resolution  au- 
thorizing the  building  of  a  bridge,  appoint  commlsBiouers  to  supervise  its  constmo- 
tlon,  though  anch  power  of  appointment  la  not  axpressly  oonf  nred  \ij  the  aot. 

Action  by  AlaUnw  BaAer  to  onjoln  tbe  town  of  Oswegatcblo,  Banld  Ma^ 
gone.  William  J.  Averell,  Fenton  Deroy,  Alexander  Mayne,  Bmotj  Lovejo^r 
and  Samuel  H.  Palmer,  as  supervisors  ci  said  town  of  Oawegatchie^  the  board 
of  supervisors  of  St.  Lawrence  county,  and  the  board  of  town  auditors  of  said 
town  Hi  Oswflgatcbie,  &om  oonatructing  a  bridge  at  tbe  Eel  W^r  rapids  la 
said  town.  A  lemporaiy  injunction  was  granted,  and  defendants  now  move 
to  dissolve  it. 

WalMt  Hand  &  FUh  and  Qtorg*  R.  Maihy,  for  plalatlO.  John  A.  Fonos^ 
for  defendant  tbe  board  ctf  snpervisraa.  2>anUi  Magou*,  tar  Uie  other  d^ 
fflmdants. 

Tapfan,  J,  This  is  an  Action  brought  by  the  plaintiffs  as  a  tax-payer  of' 
the  town  Oswegatchie,  in  St.  Lawrence  county,  who  has  been  assessed,  and 
has  paid  taxes  within  a  year  from  the  time  of  the  commencement  of  the  action, 
in  which  taxes  have  been  assessed  upon  an  amount  exceeding  $1,000  against- 
tbe  board  of  supenrisors  of  said  county,  said  town  of  Oswegatchie,  the  super- 
vlsur  of  said  town,  the  hoard  of  town  auditors  of  said  town,  and  Daniel  Mit- 
gone  and  four  other  persons,  who  are  Damod  in  tbe  bill,  passed  by  the  said 
supervisors,  as  commissioners  to  construct  a  bridge  at  tbe  Eel  Weir  rapids 
across  tbe  Oswegatchie  river,  in  aaiiJ  town,  to  enjoin  tbe  defendants  from 
taking  aoy  further  action  under  said  bill,  and  for  a  temporary  Injunction 
pending  uie  action,  and  for  further  relief.  The  complaint  is  framed  under 
cluipter  673  of  the  Laws  of  1887.  and  stection  1925  of  the  Code  of  Civil  Pro- 
cedure. On  December  18,  1889,  a  temporary  injunction  was  granted.  This 
iDOtion,  heard  upon  an  order  to  show  ciiuse.  Is  made  upon  tbe  complaint  and 
affidiivit  upon  which  the  injunction  was  granted,  and  affidavits  upon  the  part 
of  defendants,  who  move  to  vacate  said  temporary  injunction.  Upon  the  pe- 
tition of  more  than  12  electors  of  said  town  presented  to  the  town-clerk,  the 
latter,  on  the  25tii  day  of  October,  1S89,  gave  notice  of  a  special  towo-meet- 
ing  to  be  held  on  Saturday,  tlie  2d  duy  of  November,  1889;  the  polls  to  be 
opened  at  1  o'clock,  and  to  close  at  4  p.  m.  that  day.  The  notice  stated  that 
tbe  meeting  would  be  held  for  the  purpose  of  raising  and  appropriating  the 
necessary  money  to  miiiniain  the  bridge  across  the  Oswegatchie  river  at  the 
£el  Weir  rapids  In  said  town,  and  that  a  resolution  would  be  offered  in  said 
special  town-meeting  to  raise  a  sum,  not  exceeding  the  sum  of  810,000.  for 
that  purpose.  Such  special  town-meeting  was  duly  held  at  the  time  and  place 
designated  In  the  notice,  and  the  electora  voted  by  ballot  to  raise  and  Hppro* 
priate  $10,000,  the  ballots  being  152  fur,  and  3  against,  the  resolution.  At 
about  the  time  of  the  opening  of  the  meeting  a  resolution  in  writing  was 
offered.  It  was  not  acted  upon  until  near  tbe  close  of  the  voting,  when  It  was 
passed  by  a  viva  twos  vote,  and  was  as  follows:  "Resolved,  that  we  hereby 
request  the  supervisor  ol  tbe  town  of  Oswegatchie.  and  tbe  several  ward  super- 
viaora  of  the  olty  of  Ogdensburg,  to  secure  the  passage     an  act  at  the  next 
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session  of  the  board  of  supervison  of  St.  Lawrence  county  sutborizInK  the 
supervisor  to  borrow  money  to  build  a  new  bridge  across  the  Oswegatf^ie 
river,  at  the  Eel  Weir  rapids,  on  the  site  of  the  present  bridge,  and  appoint- 
ing William  J.  Averell,  Daniel  Magone.  of  Ogdensburg,  Fenton  Devoy,  Heniy 
Lovejoj,  and  Alexauder  M»yne,  of  Oswegatchie,  commissioners  to  constmct 
sucii  bridge  in  such  form  and  man  uer  as  they  shall  deem  for  the  best  interests 
of  the  town,  and  thiit  the  order  of  such  commissioners  on  the  supervisor  of 
the  town  shall  be  his  warrant  for  disbursements  to  be  made  from  time  to  time, 
as  may  be  necessary,  in  payment  on  account  of  said  bridge,  not  to  exceed  the 
sum  of  ten  thousand  dollars.  The  said  comraisaioners  shall  be  entitled  to  three 
dollars  per  day  for  each  day  actually  employed.  **  On  Novemtwr  21, 1889,  the 
board  of  supervisors  of  St.  Lawrence  county  passed  the  following  bill: 

"The  board  of  supervisorB  of  St.  Lawrence  county  do  enact  as  follows: 

"Section  1.  In  accordance  with  a  resolution  adopted  at  a  special  town-meet- 
ing of  the  town  of  Oswegatchie,  called  and  held  pursuant  to  law.  the  super- 
visor of  said  town  is  hereby  authorized  to  borrow  on  the  credit  of  said  town  a 
sum  not  exceeding  ten  thousand  dollars,  at  a  rate  of  interest  not  exceedmg 
four  and  one-half  per  cent,  per  annum,  and  execute  the  bonds  of  the  town 
therefor,  which  bonds,  and  the  annual  interest  thereon,  shall  become  dne  and 
payable  at  the  Ogdenabui^  Bank,  in  Ogdensburg,  in  said  town,  aa  follows: 
*  Two  thousand  dollars  on  the  first  day  of  February  in  eacli  of  the  yean  1891. 
1892,  1893,  1894,  and  1895,  respectively;  interest  to  be  paid  annually  on  Un 
first  day  of  February  on  all  sums  remaining  unpaid.*  There  shall  be  levied 
and  collected  from  the  taxable  property  of  said  town  in  each  year  preceding 
the  date  ai  which  the  said  bonds  become  due  such  sums  of  money  as  shall 
be  required  to  pay  interest  on  said  bonds,  and  the  face  thereof,  at  maturity. 

"Sec.  2.  Said  t>onds  shall  be  in  the  usual  form  of  town  bonds,  coupons  pay- 
able to  bearer,  and  shall  be  signed  by  the  supervisor,  and  countersigned  by 
tlie  town-clerk  of  said  town,  and  a  true  record  shall  be  kept  thereof  by  t>otb 
said  supervisor  and  town-clerk.  The  supervisor  of  said  town  shall  sell  said 
bonds  for  the  highest  price  he  can  obtain  therefor,  but  not  less  than  par 
value,  and  tlie  whole,  or  so  much  of  the  money  received  from  the  sale  tbeiwf 
as  shall  be  necessary,  shall  be  paid  over  to  the  commissioners  hereinafto'  pro- 
vided for,  upon  their  order,  in  payment  for  the  construction  of  the  bridge 
across  the  Eel  Weir  rapids  in  said  town  on  the  site  of  the  present  bridge. 

"Sec.  3.  William  J,  Averell,  Fenton  Devoy,  Alexander  Mayne,  Henry  Love* 
joy,  and  Daniel  Magone,  of  said  town,  .ire  hereby  appointed  commiraionera 
for  said  town,  to  construct  tlie  bridge  hereinbefore  provided  for.  Sucli  com- 
missioners shall  keep  a  record  of  their  proceedings,  and  no  action  taken  by 
any  of  the  said  commissioners  individually  shall  in  any  manner  bind  said 
town.  Their  order  on  the  supervisor  of  said  town  shall  be  bis  warrant  for 
payment,  on  account  of  building  such  bridge.  They  shall,  on  or  before  the 
Grst  Monday  of  November,  1890,  and  annually  thereafter,  until  such  bridge 
is  fully  completed,  file  a  verified  statement  of  their  expenditures  with  the 
town-clerit  of  said  town,  which  account  shall  be  subject  to  audit  by  the  board 
of  town  audit.  The  commissioners  shall  receive  three  dollars  per  day  for  each 
and  every  day  devoted  to  the  carrying  out  of  their  duties  under  this  act, 

"Sec.  4.  This  act  shall  take  effect  immediately." 

The  complaint  alleges  that  the  board  of  supervisors  and  the  said  board  of 
town  auditors  Intend  to  take  illegal  action  in  pursuance  of  said  bill  or  resolution 
of  said  board  of  supervisors,  and  that  the  defendants  named  as  commissioners 
and  the  said  supervisor  have  taken  and  intend  to  take  further  illegal  action 
thereon.  The  complaint  further  alleges  that  the  said  bill,  act,  or  resolution 
of  the  board  of  supervisors  is  invalid  in  the  following  {mrticulars:  (1)  The 
authority  to  issue  bonds  as  herein  provided  is  Irregular,  illegal,  and  void,  and 
that  said  bill,  act,  or  resolution  of  the  said  board  of  superrisors  does  not  con- 
tain, as  required  by  section  3,  c.  482,  of  the  Laws  of  1875*  a  provision  requiring 
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adequate  security,  in  addition  to  the  secnrttj  now  required  by  law  to  be  giver 
hj  the  otRcer  authorized  by  said  bill,  Hct,  or  resolntion.  to  issue  bonds  there- 
under.   The  proviaion  referred  to  (subdivision  6  of  section  1  of  said  act]  pro- 
Tidea  that  the  board  of  superTiaors  may  authorize  any  town  or  towua  liable 
for  the  erection*  care,  repair,  and  maintenance,  in  whole  or  in  part,  of  any 
bridge,  to  erect,  repair,  and  maintain  the  same,  and  to  borrow  such  sums  <Mf 
money,  in  the  manner  provided  in  subdivision  29  of  this  section,  aa  may  ba 
necessary  for  the  purposes  of  such  erection,  repair,  and  maintenance.  Sab- 
dUision  29  of  said  section  allows  said  board  to  authorize  any  town  to  issue 
Ito  bonds,  and  borrow  money  thereon,  for  a  term  not  exceeding  20  years,  for 
any  purpose  specified  In  aubdlvlslon  6  of  this  section,  bnt  every  act  author- 
izing such  loan  ahall  provide  for  the  impoaition  of  taxes  to  pay  the  same  in 
«qu£  yearly  instaliments,  with  intereat  thereon,  within  the  time  speei6«d  In 
this  subdivision.   Section  8  of  said  act  provides  that  In  eveiy  resolution  at 
the  board  of  supervisim  authorizing  the  lasne  of  bonds  or  other  obligations, 
there  shall  be  contained  a  provision  requiring  adequate  security.  In  addition 
to  Uicf  security  now  requlnd  by  law,  to  be  given  by  the  oflScer  or  by  the  board 
of  offloers  authorized  to  iasue  them,  fbr  the  faithful  performance  of  bis  or 
their  dnl7  in  the  Issue  of  auch  bonds,  and  the  lawful  api>llcation  of  the  funds 
arising  therefrom,  and  the  full  accounting  therefor,  and  of  the  funds  that  may 
be  raised  by  tax  for  the  pqrment  thereof,  which  may  come  into  his  or  their 
hands  annually,  to  the  board  of  supervisors.   The  board  of  snpervisora  has 
no  powers  except  those  vested  in  it  by  l^islative  enactment.   The  powers 
vested  in  such  board  by  auch  enactment  can  only  be  exercised  in  the  manner 
tfaer^n  stated  and  required.   In  re  Seoand  Ave.  M.  B,  CAurcA,  66  X.  7. 895; 
Parker  t.  Buparvimrt,  106  K.  T.  392. 13  N.  E.  Bep,  308,  (see  opinion  at  page 
410,  and  cases  there  cited;)  Cook  v.  Kelly,  14  Abb.  Pr.  466;  Hardmann  t. 
Botom^  89  K.T.  196;  WveaUuffY,  Insuranae  Co.,  107  N.  7.  580, 14  X.  E. 
BepbSll.  Every  substantial  requlrementoreondtttonin  regard  to  the  exeroiae 
of  suoh  powers  beneficial  to  any  citizen  must  be  observed  and  carefully  complied 
with,  or  the  action  of  the  board  cannot  be  sustained.  The  achemeof  the  resolu- 
tion or  bill  was  to  authorize  the  superyisor  to  borrow  mmey  upon  the  bonds  ot 
the  town,  pay  the  same  totbe  commissioners  therein  named,  to  be  used  In  build- 
ing the  bridge,  and  to  raise  the  money  by  tax  upon  the  town  to  pay  ttie  prin- 
cipal and  interest  asUic  bonds  becamedue.  This  money,  when  raued  by  tax, 
would  be  paid  by  the  collector  to  th% supervisor,  to  be  by  him  paid  to  the  hold- 
ers of  the  bonds.   The  security  required  by  section  3,  which  should  liave  been 
provided  for  by  the  suparvisctrs'  bill,  was  essential  for  the  protection  of  kh« 
citizens  of  the  town,  and  its  omission  whs  fatal  to  the  validity  of  the  bill.  I 
think  this  Is  more  than  a  mere  irreguUrity.  The  provialon  for  security  was 
an  essential  element  of  tlie  whole  scheme.   If  any  portion  of  the  bill  had  been 
unaffected  by  this  omission,  such  portion  would  have  been  held  valid  upon 
the  principle  mplled  to  unconstitutional  acts  of  the  legislatnre,  which  ia  that 
when  a  put  olTa  statute  ia  unconstitutional  it  does  not  affect  the  validity  of 
the  remainder  unless  the  provisions  are  so  interdependent  that  one  cannot 
operate  without  the  other,  or  are  so  related  in  substance  and  object  that  It  is 
impossible  to  suppose  that  the  legislature  would  have  passed  the  one  witliout 
the  other.   The  following  decisions  illustrate  the  principle:  In  re  Village 
jri<id/«toton,82N.Y.196:  People  v,  Kenney,  96  N.Y.2Q^\  People  7.  Brigga, 
50  K.  T.  553;  Barbeek  v.  Mayor,  etc.,  10  Bosw.  866;  People  v.  Squires,  I  N. 
IT.  St.  Kep.  638.   The  act  or  bill  of  the  board  of  supervisors  contemplated  the 
borrowing  of  money  by  the  supervisor  of  the  town,  to  be  p^d  to  and  used  by 
the  comansstoners  appointed  by  the  act.   As  it  did  not  require  the  sopervlsOT 
to  give  the  securi^  required  by  law,  that  officer  could  Iwrrow  no  money,  ai^ 
the  commissioners  would  have  no  funds  with  which  to  build  a  bridge.  With- 
out funds,  or  the  authority  under  the  act  which  appointed  them  to  raise  funds, 
kbat  commissioner  oonld  neither  build  nor  conbact  to  build  a  bridge.  As 
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there  vould  be  no  loan  to  p»j,  no  tax  oould  be  raised,  and  tbo  wboto  mAtmt 

of  the  act  is  defeated,  and  the  whole  act  therefore  void. 

The  complaint  further  alleges  that  the  authoritj  to  Issue  bonds  aa  in  said 
act  provided  la  Irregular,  illegal,  and  void,  In  that  euch  act  does  not  specify, 
as  required  section  4.  c.  4ti2,  of  tbo  Laws  of  1875,  tbe  form  of  the  obliga- 
tions or  bonds  to  be  issued.  Tbe  section  referred  to  provides  that  **in  everj 
resolution  of  such  board  authorizing  the  issue  of  any  bond  or  other  obligatioD 
of  debt,  tbe  form  of  tbe  obligation  to  be  issued,  tbe  time  and  place  of  payment 
thereof,  and  the  rate  of  interest  to  be  paid  thereon,  not  exceeding  seven  per 
centum  per  annum,  shall  be  speciHed."  Sections  1  and  2  of  said  act  of  tbe 
board  of  supervisors  authorized  the  borrowing  of  money  and  the  iaauingttf 
^bonds  in  the  usual  form  of  town  bonds,  with  interest  coupons  payable  to 
bearer,  at  a  rate  of  interest  not  exceeding  4^  per  cent,  per  annam,  which 
bonds,  and  tbe  annual  interest  thereon,  sh^  become  due  and  pay^e  at  tbe 
Ogdensburg  Bank  in  Ogdensburg,  $2,000  on  the  Ist  day  of  February  in  each 
of  the  years  1891,  1892,  1893.  1894,  and  1895.  respectively,  interest  to  be  paid 
annually  on  the  Ist  day  of  February  on  aU  sums  remaining  unpaid,  said 
bonds  to  be  signed  by  the  supervisor,  and  countersigned  by  the  town-eleric  of 
said  town.  I  think  this  a  substantial,  sufficient  oompliaaoe  with  the  provis- 
ions of  the  aectloa  referred  to,  and  that  thia  objeotton  to  the  act  is  not  well 
taken. 

The  complaint  further  alleges  that  the  appointment  of  the  defendants  lfa> 
f one,  Devojt  Muyne.  Averell,  and  Xjovejoy  commissionera  of  s^d  town  to 
construct  the  bridgu  provided  for  by  said  act  or  resolution  of  said  board,  and 
to  expend  the  funds  raised  therefor,  is  illegal,  in  that  it  is  contrary  to  um 
general  highway  laws  of  the  state,  and  particularly  to  chaptw  377  of  the  Laws 
of  1878,  as  amended  by  cbfq)ter  67  of  tbe  Laws  of  1879,  which  vests  tbe  power 
to  rebuild  said  bridge  under  its  provisions  in  the  commiiaioner  of  higtiwa^ 
■1^  the  town  of  Oswegatchie,  and  the  said  board  <rf  aupervisora  has  no  power, 
right,  or  authority  In  the  premises  to  appoint  aald  ooinmiBsionefs,aBd  the  ^ 
pointment  of  said  commissioners  is  a  nuIlUy.  To  reach  a  oomot  condusioD 
upon  the  point  atided  In  this  objection  will  require  an  conunination  of  tiiedif- 
fu*ent  statutes  and  decisions.  Section  18  at  article  8  of  tbe  eonstituUoa  ot  Mm 
state,  aa  adopted  in  an  amendment  made  in  1874.  providea  that  **the  teglaia- 
ture  shall  not  pass  any  private  or  local  blU  providlDg  for  building  bridge*," 
.and  In  section  23  of  article  8  of  such  constitution  it  ia  provided  XiuA  "the  lef< 
Islature  shall,  by  seneral  laws,  confer  up&n  the  boards  of  superviaMS  of  the 
■several  counties  ox  the  state  such  further  power  of  local  le^alatlon  and  adodn* 
istration  as  the  legislature  m^  from  time  to  time  deem  expedient."  UadH 
these  constitutional  provisions,  and  to  carry  the  same  into  effect,  chapter  4^ 
<^  the  Lawa  of  1875  and  its  amendments  were  passed,  as  wwe  also  other  acb 
not  stated  in  the  title  to  Uie  amendments  of  that  act.  If  thoe  is  antboril^  to 
appoint  such  oommiaaioneni  given  to  boarda  of  supervisora,  it  ia  contained  in 
some  statute,  as  such  boards,  as  before  stated,  have  only  the  aatboiity  ^vea 
to  them  by  statute,  in  accordance  with  these  oon8t4ti]tionid  proviaims.  Tbe 
legislature  can  delegate  its  poweVs  only  aa  the  constitution  txpnuij  antbw- 
izes  it.  JBarfo  v.  Himrod,  8  N.  Y.  483.  Tbe  legislature  had  tbe  power  ta 
^point  commissioners  to  build  a  bridge  or  highway  fwevious  to  theadc^ion 
of  the  amendment  to  the  constitution  herein^ore  mentioned.  In  1874.  and 
such  power  had  before  that  time  been  frequently  exercised  by  the  legialatun 
throughout  the  state.  Chapter  340,  Laws  1866;  chapter  235,  Laws  1874. 
The  above  laws  furnish  instances  where  bridges  were  built  acroaa  tbe  Oswe- 
gatchie river,  in  the  town  of  Oswegatchie,  by  commissioneis  appointed  by  lbs 
acts  of  the  legislature  referred  to.  The  oonstitutifm,  as  amended  in  1S74. 
also  prohililted  tbe  legislature  from  passing  any  private  or  local  bill  "lajitii; 
out.  opening,  altering,  or  discontinuing  roads  or  highwaya, "  bat  aecUcm  23  at 
the  same  article  authorises  the  legislature  to  enact  general  laws  conferring 
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qpoQ  board*  o(  «ttpervl8on  "nob  further  pow»  qf  local  legjsl^lon  as  ttom 
time  to  time  ik  may  deem  expedient.**  In  Ptog^  r.  Suptnigon,  20  ST.  E. 
Bep.  549.  the  eoart  held  that  the  effect  of  the  amuidment  was  to  take  from 
the  legishitore  the  power  that  It  heretofore  posseased  to  pass  laws  laying  out, 
altering,  or  working  highways,  operating  Independently  of  the  local  author' 
ities.  ud  their  ovn  force,  while  at  the  same  time  It  preserved  to  the  leg- 
islature the  power  to  rest  in  boards  of  superTiaors  within  their  respective 

iarisdiotiona  the  same  powers  In  respect  to  laying  oat,  opening,  and  working 
lighways  which  the  legislature  could  Itself  nu  longer  exercise;  that  the  ooni 
stltutional  amendment  did  not  abrogate  the  pre-existing  power  of  the  legislt^ 
tare  over  the  subject.   It  simply  transferred  it  to  ttie  local  boards  in  case  tUa 
legislature  should  deem  it  expedient,  and  should  so  enact.   Before  the  adop- 
lion  of  this  amendment  of  the  constitution  tlie  legislature  had,  by  chapter  865 
of  tbe  Laws  of  1869,  conferred  genei'al  powers  upon  boards  of  supervisors  to 
authorize  the  construction  of  bridges  under  certain  conditions.   Pursuant  to 
the  constitutional  amendment  tlie  legislature  passed  chapter  482  of  the  J^aws 
of  1875.  amended  by  chapter  257,  Laws  1876,  and  cliapter  451,  Laws  1885. 
Section  1,  snbd.  6,  as  thus  amended,  permits  the  board  of  supervisors  to  au- 
thorize any  town  liable  or  to  be  made  liable  to  taxation  for  tlie  erection,  care, 
repair,  and  mainlenance,  In  whole  or  In  part,  of  any  bridge,  to  erect,  repair, 
and  maintain  tbe  same,  and  to  borrow  such  sums  of  money  in  the  manner 
provided  by  subdivision  29  of  thatsection  as  maybe  necessary  for  thepDnioae 
of  erection,  repair,  and  maintenance,  and  to  pay  any  debt  incurred  In  good 
faltb  by  or  in  bebalf  of  such  town  or  towns,  before  or  after  the  passage  of 
such  act.   And  if  any  town  at  a  regular  town-meeting  held  between  the  Ist 
day  of  February,  1875*  and  tbe  passage  of  this  act  shall  have  elected  commis- 
sioners for  tbe  purpose  of  building  a  bridge,  and  providing  money  to  pay  for 
the  saiae.  by  the  Issuing  ot  bonds,  or  otherwise,  such  bonds,  sot  exceeding  the 
amount  authorized  at  such  town-meeting,  are  hereby  authorized  and  declared 
valid.   This  provision  at  once  suggests  the  question,  bow  may  the  board  of 
supervisors  authorize  a  town  liable  to  build  a  bridge  to  build  it?   May  au- 
thority be  given  to  build  it  by  commissioners  named  in  the  bill  of  tbe  supers 
visors, — as  the  legislature  had  been  accustomed  to  authorize  the  building  of 
bridges  before  the  constitutional  amendment  of  1874, — or  must  the  super- 
visors authorize  tbe  building  of  the  bridge,  the  loan  to  be  made  for  that  pur- 
pose, and  jjrovide  that  the  money  to  be  raised  for  that  purpose  be  paid  to  the 
commissioner  of  highways,  and  the  money  be  expended  by  him  in  erecting 
tbe  bridge?   In  People  v.  Meaoh,  14  Abb.  Pr.  (N.  S.)  429,  the  court  held  that 
commissioners  jnight  be  appointed  to  build  a  bridge  under  section  2,  c.  855, 
of  Laws  of  1869,  although  no  express  authority  is  given  by  that  act  to  ap- 
point commissioners.    This  Is  the  language  of  the  court:  "  The  objection  that 
tbe  commissioners  are  not  the  proper  agents  of  the  board  of  supervisors  to 
execute  the  power  of  building  the  bridge,  and  thnt  this  should  be  executed  by 
town  or  village  authorities,  I  regard  as  unfounded.   Tbe  supervisors  have 
the  power,  and  may  execute  it  in  any  way  that  satisfies  their  sound  discre- 
tion.   Ko  particular  set  of  agents  Is  required  by  the  statute  or  by  the  general 
law.    The  practice  of  dohig  it  by  commissioners  Is  a  very  general  one,  and  ap- 
proved by  usage  of  long  standing.    I  do  not  regard  it  as  the  usurpation  of  an 
office,  but  the  execution  of  an  agency."   In  Kirkwood  v.  IfetDburg,  45  Hun, 
323,  tbe  question  was  directly  up  as  to  the  power  of  the  board  of  supervisors 
to  appoint  commissioners  to  build  a  bridge  under  subdivision  6,  g  1,  of  the 
Act  of  1875,  as  amended  by  the  beforementioned  acts,  and  the  court  said: 
"The  plaintiff  does  not  claim  that  the  statute  Is  unconstitutlonnl,  but  that  it 
does  not  confer  power  upon  boards  of  supervlaora  to  appoint  commissioners 
for  a  town,  and  compel  it  to  unite  with  an  adjoining  town  in  building  anew 
bridge  where  one  had  not  previously  existed,  and  issue  bonds  for  the  expense 
thereof,  upon  the  application  of  the  adjoining  town.   It  is  elemental  biw 
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that  when  a  l^lalatlve  body  has  power  to  idndt  the  performanfla  <rf  an  act,  it 
may,  DnlesB  forbidden,  select  the  agents  by  wliich  the  act  shall  be  performed. 
Tlie  commissioners  appointed  to  build  the  bridge  and  issue  the  bonds  are  not 
officers  ot  the  town  of  Kirltwood.  within  the  second  section  of  the-  tenth  ar- 
ticle of  the  constitution,  and  it  does  not  require  that  they  be  elected  by  the 
electors  or  appointed  by  the  authorities  of  the  town."  To  sustaiD  this  last 
proposition,  see  People  v.  McDonald,  69  N.  Y.  362. 

upon  an  examination  of  the  different  statutes  relating  to  highways  and 
bridges,  I  And  nothing  prohibiting  the  appointment  of  commissioners  for 
building  a  bridge.  Keither  do  I  find  that  the  general  laws  devolve  the  dntf 
of  the  care*  superintendence,  and  repair  of  roads  and  bridges  of  a  town  upoa 
ti»  commissioner  of  highways;  nor  tliat  money  raised  for  building  or  repair- 
ing Mdges,  nnless  by  the  act  by  which  it  Is  raised,  directed  to  be  paid  to 
some  agent  of  the  board  of  supervisors,  must  be  paid  over  to  the  commissiun- 
era  of  highways,  and  expend^  by  them;  nor  that  in  some  cases  stated  in  tbe 
laws  conferring  authority  upon  boards  of  super  visors  such  boards  are  specially 
authorized  to  appoint  commissioners  for  certain  highway  or  bridge  purposes; 
nor  that  it  necessarily  follows  that  such  boards  are  not  authorized  to  ai^iat 
commissioners  to  build  bridges  under  section  1,  subd.  6.  e.  482,  oC  the  Laws 
of  1875.   In  my  opinion  there  is  such  power. 

Notice  of  the  special  town-meeting  to  raise  money  to  build  the  bridge  a-'- 
lowed  the  electors  to  vote  npon  the  appointment  of  commissioners  to  expend 
the  money  In  building  the  bridge.  An  appropriation  of  the  money  to  be  ex- 
pended in  that  way  was  not  an  appropriation  which  could  be  expended  by 
the  commissioner  of  highways.  It  might  well  be  argued  that  if  tlie  appro- 
priation had  not  been  coupled  with  the  ^)Ointment  of  commissioners  to  ex- 
pend It  it  would  not  have  been  made.  The  board  of  supervisors  would  not 
have  antiiority  to  act  under  section  1,  subd.  6,  c.  482,  of  the  Laws  of  1875. 
except  to  pass  a  bill  to  give  full  effect  to  the  action  of  the  special  town-meet- 
ing. Tlie  power  of  the  board  is  to  authorize  and  render  the  proceedings  al 
the  special  town-meeting  effectual.  It  follows  that  the  motion  to  dlMC^Ta 
the  Injunction  must  be  denied,  and  the  injunction  continued  until  the  deter- 
mination of  the  action,  except  that  it  may  be  modified  by  stating  that  it  is  not 
to  be  construed  to  prevent  the  boai-d  of  supervisors  from  enacting  such  further 
act,  bill,  or  resolution  as  it  shall  deem  necessary  to  give  full  anthori^  and  ef- 
fect to  the  vote  taken  at  the  special  town-meetingt  and  render  the  same  fit- 
toctnalt  and  in  conformity  to  tbe  law  of  the  state.  No  casta  to  either  par^. 


Berlin  Iron  Brims  Go.  «.  WAeNSR,  Sole  CtHnmlBaionw  of  Hi^waii. 
(Supreme  Court,  Oeneral  Term,  IMrd  DepartmrnnL  July  7,  IML) 

L  BsnWBs— CoNSTBUcnoH— ComiaBioNiB  or  HisawAn. 

1  Rev.  &t.  S.  Y.  p.  601,  S  1,  lnve»ta  tbe  commissioner  ot  talfbwan  wtth 
oare,  sapeiintendeDce,  repair,  and  improremeat  of  hiffhwajn  ana  bruges  wlUun 
bis  town;  and  Laws  N.  x .  1878,  o.  877,  u  amended  by  Laws  187*,  o.  07,  eh^rgee  hia 
wltb  the  custody  and  disbursement  of  wbatever  money  is  raised  by  the  town  for 
those  parposes.  Held,  that,  where  a  town-meeting  votes  to  raise  and  uprofwiatt 
a  sum  of  money  for  the  sreotlon  of  a  brtdffe  aorosa  a  ^ver,  the  commtsaioner  of 
highways  Is  charged  with  tlis  duly  to  ereot  It^  and  to  make  appropriate  oontrads 
therefor,  in  the  absence  of  any  action  placing  the  work  in  the  hands  of  other  ageou. 

I.  Baiu— SracuXi  Towk-Mbbtiko — Issua  or  Bosds— Afpucation  to  Coohtt  Boabo. 
Laws  N.  T.  187S,  c.  482,  as  amended  Laws  1885,  c.  451,  provides  that  the  bostd 
of  oonntiy  snpervisors  may  authorlia  towns  to  borrow  money  for  the  ereoUon  et 
bridges;  but  that  no  authcri^  shiUl  be  exerclied  under  the  act,  except  on  the  sp- 
plloation  ot  the  town,  to  be  made  by  a  vote  ot  ^e  mi^oriW  of  the  electors  voting  st 
a  regular  town-meeting,  or  at  a  special  town-meetug  ''called  for  the  porpoaa. ' 
HeUL,  that  an  application  by  a  town  to  the  county  bMrd  for  permisaioa  to  issas 
bonds  tor  the  ereotloB  of  a  bridge  made  pursuant  to  a  vote  of  a  Ape<^  town-meet- 
ing called  under  1  Rev.  St.  H.  Y.  pL  1,  a  11,  tjt.  %  art.  1,  |  7,  as  amended  by  dap- 
ter  asa,  Law*  ISSd,  which  anthorixes  a  vote  on  the  qnesUon  of  nUaing  and  aapr»- 
priatlng  moneys  tor  the  oonstractlou  of  a  bridge,  oat  wbiob  makes  do  pvovtsk* 
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for  sn  application  to  th«  coaoty  board,  and  wblch  provldeB  that  **no  special  town- 
meetlDg  snail  have  power  to  act  m  any  anUeotaotaerthan  anohasMvapecifledln 
this  section, "  does  not  confer  on  the  oonntj  tward  any  power  to  aothorlie  the  iime 
of  the  bonda. 

One  Bobmltted  on  agreed  Btntenmnt. 

AoUon  by  the  Berlin  Iron  Bridge  Company  against  Joseph  E.  Wagner,  as 
Mdecommlsstonerof  liighwayBof  the  town  of  OBwegatchfe,  for  tn'on^ydna 
it  under  n  contract  for  the  erection  of  a  bridge  acroae  the  Oswegutchie  riTw. 

Argued  before  Leauhsih  P>  J.*  and  Lahsom  and  Mathah.  JJ. 

A,  D.  Walm,  isr  jdalntiff.   OtorgB  R,  JToj&y,  for  defendant. 

Landoh,  J.  The  special  town-meeting  for  the  town  of  Oswegatchie  was 
called  and  held  and  did  vote  to  raise  and  appropriate  •10,000  to  maintain  the 
highway  bridge  across  the  Oswegatchie  river,  at  the  JSel  Weir  rapids  in  the 
said  town,  in  strict  pursuance  of  section  7,  art.  1,  tit.  2,  c.  11»  pt.  1,  of  the 
Kevised  Statutes,  as  amended  1^  chapter  259,  Laws  1886.  The  amended  sec- 
tion provides  that  special  town-meetings  "shall  be  held,  whenever  twelve  or 
more  persons  eligible  to  the  office  of  supervisor  of  the  town  shall,  by  f^>plica- 
tiott  in  writing  signed  by  them  and  addressed  to  the  town-clerk,  require  a 
special  tows-meeting  to  be  called  *  *  *  to  vote  on  the  question  of  r^ 
ing  and  appropriating  moneja  for  the  construction  and  maintenance  of  any 
bridge  or  bridges  which  such  town  may  be  authorized  by  law  to  erect  or 
maintain.'*  1  Ber.  St.  p.  341.  g  8,  provides  for  giving  the  proper  notice. 
The  bridge  was  one  which,  by  law,  the  town  was  bound  to  maintain.  It  was 
old  and  worn  out,  and  had  been  condemned  by  the  commissioner  of  high  ways 
as  unfit  for  travet*  and  the  superstructure  of  a  new  bridge  was  necessary. 
The  old  piers  and  abutmoits  were  still  serviceable.  One  hundred  and  fifty- 
two  ballots  were  cast  for  raising  and  appropriating  the  money,  and  three 
^g^nnt  the  same.  Assuming  that  no  valid  action  was  taken  to  place  the 
erection  of  tbe  brid};e  in  the  hands  of  other  agents,  then  we  think  the  sole 
oommissloner  ui  highways  of  the  town  was  authorized  by  law  to  proceed  with 
its  erection  upon  the  credit  of  the  appropriation  thus  authorized,  and  in  re- 
lianee  upon  the  subsequent  raising  by  tax  of  the  amount  of  the  appropria- 
tion, or  so  much  thereof  as  should  be  neceraary  to  meet  the  expense  of  tiie 
erection,  such  expense  to  be  audited  according  to  law.  The  Beviaed  Statutes 
provide  that  "the  oommissioner  of  falghw^  In  the  several  towns  In  this  stiUe 
shall  have  the  care  and  superintendence  of  the  highways  and  bridges  therdb; 
and  It  shall  be  their  duty  (1)  to  give  directions  for  the  repairing  of  the  roads 
andbiidges  withlnthelrrespectivetowns;  *  «  *  (4)  to  cause  the  highways 
and  bridges  which  are  or  may  be  erected  over  streams  intersecting  high  wi^ys 
to  be  kept  in  repair."  1  Rev.  St.  p.  501.  8  1.  The  ordinary  highway  labor 
dne  from  InhaMtanti  and  tax-payers,  and  the  fines  and  commutations  which 
may  be  eolleoted,  furnish  part  of  the  resources  wblob  the  commissioners  <rf 
highways  mast  employ  as  a  means  to  the  performance  of  these  duties.  It  Is 
obvious  that  these  means  must  often  prove  inadequate.  Section  4  provided 
that  9250  additional  might  be  raised  by  tax.  if  the  commissioners  should  re- 
qnlre  It.  The  commissioners  might  apply  in  open  town-meeting  for  92G0 
more,  (cluq>ter  274,  Laws  1832;)  also  for  $750  more,  (chapter  615,  Laws 
ld57;)  both  of  these  extra  sums,  if  voted,  to  be  for  the  "improvement  of 
roads  and  bridges."  Chapter  103,  Laws  1858,  amended  by  chapter  442.  Laws 
1865,  authorized  the  commissioners  of  highways,  by  and  with  the  consent  of 
the  board  of  town  auditors,  to  cause  roads  and  bridges  destroyed  by  the  ele- 
ments  or  otherwise,  after  the  annual  town-meeting,  to  be  immediately  r»< 
pidred  or  rebuilt,  although  the  expense  might  exceed  the  sum  already  author- 
ized by  law,  the  same  to  be  audited  and  raised  by  tax.  Chapter  877,  Laws 
1878,  amended  by  chapter  67,  laws  187%  requires  that  "all  moneys  raised  and 
orflected  npon  the  taxable  property  of  my  of  the  towns  at  ttals  state  ftir  Ugh- 
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waj  moA  bridge  purposes  iball  be  over  by  town  coUectots  of  tazas  to  the 
oommlieionen  m  h^hwajn  of  the  towns  In  which  eatd  mone^  are  to  nised 
ud  oolleofeed,  aad  to  no  other  ^cer  or  person  whatsoever;"  permfttii^.  how- 
ever, the  boude  of  superrisors  to  mnke  the  dlspoeiticm  proTided  for  in  chap- 
ter 855.  Laws  1869,  a  atatofce.  as  it  will  be  seen  hereafter,  under  which  the 
boani  (HC  aDperviswa  have  not  acted  in  this  ease.  The  ad  ai  1878  makes  it 
the  duty  of  the  oommlasionert  of  highways  to  expend  all  such  monqra  upoc 
the  highways  and  biidgea.  The  approprii^n  voted  at  the  special  town- 
meeting  beeame  a  town  oharge.  1  Bav.  St.  p.  501,  §  4.  The  oommis- 
Blonen  of  highw^  must  render  an  itemiied  acoount  to  t)ie  board  of  town 
auditors  of  all  the  moneys  paid  out  them,  with  the  vouchers  therpof,  and 
also  an  account  of  tbe  Inprovements  made  upon  the  roads  and  bridges.  1 
Ber.  St.  p.  502.  §  3,  amended  by  chapter  896. 1«aws  1884.  It  will  thoa  be 
seen  that  the  comniissloners  of  highways  are  charged  with  tbe  care,  aupeiia- 
tendence,  repaint,  and  improvement  of  higliwujrs  and  bridges  within  their 
respective  towns,  and  with  the  custody  and  disbuisement  for  the  purpose  <tf 
whatever  money  la  provided  for  tiie  same.  No  otber  officers  are,  by  state  en- 
actment, in  like  manner  charged  with  respect  to  bridges  within  the  town.  It 
seems  irresiatib^  to  follow  that,  in  tbe  abeence  of  any  otber  valid  provision 
tor  the  erection  of  this  bridge,  the  oommissioner  of  highways  was  charged 
with  the  power  and  duty  to  enct  it. 

Gases  are  cited  hy  tbe  commissioner  tending  to  show  various  limitations  of 
his  power.  Of  course  he  has  no  power  except  tbitt  (inferred  by  statute,  either 
expressly  or  by  fair  implication;  and  his  power  is  strictly  limited  within  his 
means.  He  can  only  obtitia  the  meuus  permitted  by  the  several  statutes. 
His  power,  duty,  and  liability  are  all  measured  by  what  he  may  do,  and  ought 
to  do,  within  the  means  at  his  disposal  Given  the  means,  he  could  build  this 
bridge,  and  ought  to  build  it.  Mather  v.  CTauffordt  36  Barb.  564;  Huggans 
V.  Aaev.  4  X.  Y.  Supp.  282;  People  v.  M^aoh,  14  Abb.  Pr.  (X.  S.)429.  He 
would  therefore  have  the  power  to  employ  agents  or  servants  to  prosecute  the 
work,  and  to  procure  the  necessary  materiiUa.  This  involved  tbe  power  to 
mtike  appropriate  contracts  for  the  same.  BooU  v.  WaahbuTn,  79  ST.  T.  207. 
His  contract  with  the  plaintiff  was  within  bis  powers,  unless  the  facts  next 
to  be  m^ced  took  the  power  from  the  commtsaioner  and  lodged  it  elsewhere. 

At  the  opening  of  the  special  town-meeting,  above  mentioaeU.  a  resolutloo 
was  oilered  to  tbe  effect  that  application  be  made  to  the  board  of  jsu^r^isora 
at  ttie  county  of  St.  Lawrence  at  the  next  seesion  to  authorize  tbe  town  of 
CHwegatchie  to  b(HT0W  money  to  build  the  bridge,  and  for  the  appointment  of 
commissioners  to  build  it.  The  resolution,  after  some  discussion,  was  laid 
upon  the  table  by  a  viva  voce  vote  of  the  electors  present,  and  the  voting  by 
ballot  upon  tbe  resolution  to  raise  and  appropriate  money  proceeded  until 
about  tbe  time  appointed  fur  closing  the  polls,  and  until  such  voting  by  bil- 
lot ceased,  when  the  resululiou  for  the  aforesaid  application  to  the  board  of 
supervisors  was  again  oCFered  and  concurred  in  with  substantial  unanimity  by 
a  vim.  voce  vote  of  those  present,  about  25  in  number.  At  the  next  sessioQ 
of  the  board  of  supervisors  an  application  was  made  in  pursuance  of  such 
resolutiuQ,  and  tlit;  board  of  supervisors,  in  compliance  therewith,  on  Ibe  2lst 
day  of  November.  18ij9,  passed  a  law  authorizing  the  town  to  borrow  $10.- 
000  upon  its  bonds,  and  appointing  ft  ve  commissionera  to  construct  the  bridge, 
prescribing  details.  On  the  ISUi  day  of  February,  1B90,  the  board  of  super- 
visors repealed  the  said  law,  and  passed  anutber  in  place  thereof.  The  secooJ 
law  was  in  intent  and  scope  like  tlie  first,  and  was  passed  to  obviate  or  can 
supposed  defects  or  illegalities  in  the  first.  The  details  of  this  law  need  not 
be  given.  We  assume  that  hi  every  respect  it  Is  valid,  and  tranafeis  the 
power  to  erect  the  bridge  from  the  oommissioner  of  highways  to  the  oommij- 
■loners  named  in  the  law,  provided  the  board  of  supervisors  had  jurisdiction 
to  enact  it.  Between  the  passage  of  the  Aist  and  second  law  the  pUintiff  and 
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defendant  entered  into  n  contract  wberaby  the  plAlntlff  agreed  to  erect  ttie 
bridge  for  the  price  of  99.200.'  one-half  of  whicli  waa  to  be  paid  upon  delivery 
«f  the  Inm  joiit  material  of  the  bridge  at  the  place  of  its  erection.  This  the 
plaintiff  has  done*  and  if  the  contract  is  valid  94,600  are  now  due  to  ic.  Tba 
anpoTlsora*  bill  was  passed  in  supposed  pursuance  of  chapter  462,  Laws 
187C  and  amendatory  acts.  The  title  of  the  bill  so  recites,  and  such  recital 
fa  nqolred  by  the  aeoood  seetloo  of  the  act  of  1876.  The  atxth  subdivision 
of  section  1,  aa  amended  by  chapter  451.  Laws  1885.  forbids  the  board  of  su- 
pervisors to  pass  the  law  In  quesUon  except  aa  follows:  "But  no  authority 
■baU  be  exercised  under  this  subdivision  ei^cept  apon  OieappUeaiion  of  a  town 
liable  to  be  taxed  for  such  purpose,  to  be  made  a  vote  of  a  majority  of  the 
electors  thereof,  voting  at  a  regular  town-meeting»  or  a  special  town-meet- 
ing called  for  the  purpose,  or  upon  the  appIlcatiOQ  of  the  supervisor,  by  and 
wub  the  consent  of  the  commissioner  of  highwi^,  town-derk,  and  justioea 
of  the  peace  of  such  town."  The  special  town-meeting  In  this  case  was  wot 
called  for  the  purpose  of  midiing  any  applicatfon  to  the  board  of  supervisors. 
It  was  called  In  pursuance  of  the  section  of  the  Bevised  Statutes  first  dted  In 
this  opinion.  That  section  does  not  embrace  any  prbvision  for  auoh  an  ap- 
plication. It  speciBes  various  other  objects,  and  oonelodea  as  follows:  "And 
no  special  town-meeting  shall  have  power  to  act  on  any  subjects  f^herthan 
snch  aa  are  specified  In  this  section.  As  there  was  no  power  to  make  the 
applicstion  at  the  special  town-meeting,  as  no  other  valid  application  waa 
made,  and  as  power  to  the  board  of  supervisors  to  pass  the  law  dependa  upon 
an  authorized  application,  it  necessarily  follows  that  the  power  did  not  exist 

We  are  cited  to  Town  Kirktoood  v.  Ifaabwrg,  45  Hun,  828.  In  that 
ease  the  authorify  of  the  spednl  town-meeting  to  pass  a  aomewliat  similar 
restdution  WHS  not  chBllenged,  andthereforewassssnmed.  Themeetlng  {nob- 
ably  was  held  in  pursuance  Ot  a  law  or  resolution  which  bonrds  of  anpervfaors 
are  authorized  to  make  by  subdivision  19,  §  1,  c.  482,  Laws  1875,  aa  follows: 
"To  provide  fw  the  ealting  and  holding  of  speidal  town-meetings,  to  consider 
and  decide  any  question  upon  which  the  electees  of  the  town  may  be  called  to 
take  action  in  accordance  with  the  provisions  of  this  act.  The  speolai  to  wn- 
meetinc  in  .Seiym  v.  ffubno,  10  Hun,  11,  was  held  under  authority  eonferred 
bj  the  Inard  of  supervtoors.  The  case  <tf  Barker  v.  Toton  of  Onw^feAie, 
mtet884,  (decided bytlieq)edalterm,)aro8eunderthefaotsintbl8caae.  It 
was  an  acnoo  by  a  tax-payer  to  restrain  the  oommissioners  from  bnlldingthe 
bridge.  The  learned  Judge  assumed  that  the  board  of  snpervlsora  had  the 
proper  application  before  them.  It  needs  no  authority  for  the  proposition 
that  when  the  performance  of  a  condition  precedent  Ilea  at  the  foundation  ot 
the  existence  of  a  power  its  non-performance  leaves  the  assumption  of  the 
power  without  foundation. 

The  learned  eounsel  for  the  plaintiff  argues  with  force  that,  assuming  the 
eoclstence  of  the  proper  iq>piication,  boards  supervisors  have  no  power  to 
appoint  commissioners  in  such  cases.  We  incline  to  the  opinion  that  the 
weight  of  authority  is  the  other  way.  Chapter  482,  Laws  1875,  is  an  enact- 
ment In  pursuance  of  the  omstitutional  authority  to  confer  on  boards  (ME  au- 
pervisors  "further  powers  of  local  legislation  and  administration.**  The  leg- 
ielatnre  has  legislative  power,  and  hence  may  confer  administrative  power, 
and  boards  of  supervisors  may,  under  the  oonatltutton,  if  conferred,  receive 
both  l^islative  and  administrative  power.  The  power  oonferred  upon  boards 
^  aupervisoiB  is  a  oonference  of  the  power  appropriate  to  its  execution,  ex- 
cept as  statutory  or  constitutional  provisions  limit  or  conflicts  Id.  g  6.  The 
appointment  of  commiaeioners  to  build  bridges  has  long  Iwen  reguded  by  the 
legislature  and  the  courts  ns  an  appropiiate  means  to  their  erection.  Upon 
the  case  as  submitted,  as  between  the  parties  to  the  record  the  plaintiff  ts  en- 
titled to  judgment  for  •4,600*  and  such  judgment  la  oideied  against  the  de> 
Isndant. 
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Learned,  P.  J.,  {coneurrinff.)  If  the  vote  of  the  town-meeting  aatfaoriz- 
Ing  AD  Application  to  the  board  of  supervisors  was  not  a  tc^  "on  the  qon- 
tton  ot  raising  and  appropriating  raoneTs  tor  the  constraction  and  ^IlaiDt^ 
nance"  of  this  bridge,  then,  ander  chapter  259,  Laws  1886,  amending  section 
7t  art.  1,  tit.  2,  e.  11,  pt.  1.  vol.  1.  Kev.  St.,  the  special  town-meeting  eotUd  not 
vote  opon  it  legally.  If  it  was  a  vote  on  that  question  of  raising  money  or 
iDCurrIng  anv  town  liabilitT,  then  It  should  have  been  bv  ballot.  Ohaatec 
123.  Laws  laS. 

Mathaii,  J.,  oonenn. 


Tn  re  Lasae's  Estate. 

{Supreme  Court,  Oenerai  Term,  Seeond  DepartmmL  July  18, 1800.) 

L  Wnu— Pbobati  ahd  Ooktbbt. 

Where  the  snbserlbinc  wttuessas  to  a  will  and  serenl  oodloUs  thereto  all  tmOtj 
to  the  formal  ezeini^ui  of  the  several  papers,  that  testator's  mind  was  dear  ud 
oalm,  and  that  he  was  under  no  restraint,  aad  snl^eot  to  no  apparent  Importoaitf 
or  inflaence,  and  their  testUnonr  covers  a  oonsldenUe  portion  of  tMtaitor^  Istut 
years,  such  papers  should  be  amiltted  to  probate. 
I.  Samb— UiratDB  xifnuBKoa. 

An  inference  of  undue  InflaencewUI  not  be  drawn  from  the  bieviallty  (tf  awiU, 
especially  when  there  is  ocnnplete  proof  of  testator's  capacity. 

In  a  will  contest  a  daughter  of  testator,  whose  interest  was  adverse  to  the  will, 
testified  without  objection  that  her  father  had  said  to  bar  that  the  executor  had 
helped  him  make  his  wlU,  and  that  he  was  glad  his  son,  who  had  diagraood  ha 
name,  was  dead.  Before  ner  oiamlaation  was  dosed  this  evidence  was  stricken 
out  on  motion  of  an  attorney  supporting  the  application  for  probate.  if«Id  Utat, 
assuming  that  testimony  received  without  objection  should  not  liave  been  stridcao 
ont,  there  was  no  Bufflcient  error  to  call  for  a  reversal,  thoevidenoanotteBdls(U 
show  either  incapacity  or  undue  Influence. 

i.  BaMB— PrOBATS— POWBB  or  E^CUTORS. 

An  eseoutor  who  has  propouDded  his  tsetator's  wHl  for  ^bate  ha>  no  aetlvsda^ 
to  perform,  and  cannot  disoiHitlnno  tbe  proceeiMwg. 

Appeal  from  snrrogate's  court,  Weatehester  oontitjy. 

Proceedings  for  the  probate  of  tbe  will  of  Francia  W.  laiak.  From  a  di- 
cree  admitting  the  will  to  probate,  Cordelia  D.  Ohanvet,  Antoinette  U  Seh» 
merhom,  aad  Margaret  S.  Ives  appeal.  For  former  litigation,  see  7  N.  7. 
Snpp.  2;  8  N.  Y.  Supp.  740.  776. 

Argued  before  Barnard,  P.  J.,  and  Stkmak  and  Pratt.  JJ. 

Aaron  ITahn,  Robert  SetoeK,  and  Charim  F.  MaeLeant  for  appdlaotL 
Boadly,  Lauterbaoh  A  Johmon,  and  ff.  9.  (ft  F.  Jf.  Bejpnolda,  Sot  respond- 
ante. 

Baxkaxd,  p.  J.  Tbe  oompt^beaoy  of  the  teatiUor  vaa  dearly  proren.  TN 
teetator  died  in  February,  1889,  and  he  left  a  testamentaiy  dispoaltton  d  hii 
wopwty  evidenced  by  a  will  and  eeven  eodicila.  Tbe  wlU  waa  encnted  lUh 
February,  .1883,  and  the  last  codicil  on  the  14th  April,  1884.  The  will  and 
tin  Brat  five  codlclla  are  witneeaed  by  the  same  persona,  William  O.  Lathrm 
and  8.  B.  Johnson.  The  two  last  codlcila  an  witnessed  by  Honuse  S.  By 
and  John  A.  Ely.  All  these  wltnessea  were  called^  and  all  teetlfy  deariy  sad 
particularly  to  the  formal  ezecation  of  the  several  papera;  that  the  testator's 
miad  waa  dear  and  calm;  and  that  be  waa  under  no  reetraint,  and  sabjset  to 
no  apparent  importunity  or  influence.  The  witnesses  were  intelligent  boat* 
neea  men,  and  their  testimony  covered  a  oonsfderable  portion  ot  the  teatatorl 
latter  years.  The  surrogate  Was  called  upon  under  this  evldenee  to  deoes 
probate  of  the  several  papers  propounded. 

There  was  no  error  committed  upon  the  trlaL  John  O.  Wondeta  waa  named 
as  executor  in  the  will.  He  made  a  petition  for  probate,  and  upon  It  die- 
tlons  were  isaued  to  all  paitlea  intereated  In  the  eatato.  Anawen  wen  pal 
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In.  and  the  executor  employed  an  attorney  who  called  and  examined  the  ser- 
eral  witneBsea  to  the  will.  He  then  moved  the  court  to  permit  him  to  with- 
draw and  Bubeequently  to  dlBmiss  the  proceedings.  This  motion  was  prop- 
erly denied,  so  nr  as  a  dismissal  was  asked  tor  of  the  probato  proceedings. 
The  executor  need  not  apply  for  probate,  and  need  not  be  cited  to  either  sup- 
port or  oppose  probato.  If  he  does  apply  for  probate  be  has  no  active  duty 
to  perform,  but  may  remain  silent  until  the  surrogate  causes  the  wilnesseg 
to  the  will  to  be  examined,  and  an  order  made  as  to  probato.  It  would  be  a 
strained  construction  of  the  taw  as  to  probate  of  wills  if  the  court  should  be 
compflled  to  hold  that  aftor  a  will  was  presented  tor  probate,  and  presump- 
tively proven  by  the  executor,  he  could  discontinue  the  whole  proceedings. 
He  wits  nut  a  party  to  the  record  witli  any  such  power.  The  executor  could 
not  suppress  a  will  before  it  be  offered  for  probate  or  afterwards. 

Mrs.  Chauvet,  who  was  a  daughtor  of  deceased,  was  sworn  as  a  witness 
upon  the  trial.  Her  interest  was  adverse  to  the  will,  but  she  had  Dbade  no 
answer.  On  tbe  Slst  May,  1889,  she  appeai^ed  to  have  been  permitted  to  te^ 
tify  to  certain  communications  with  her  father  without  objection.  On  the 
20th  June^  1889*  and  before  her  examination  was  closed,  on  motion  of  an  at- 
torney who  was  supporting  the  applicaUon  for  probate,  this  evidence  was 
stricken  out.  Assuming  that  testimony  receiyed  without  objection  belongs 
to  the  case,  and  may  not  be  stricken  out,  no  sufficient  error  was  committed  to 
call  for  a  reversal  of  tbe  judgment.  The  evidence  is  returned,  and  there  is 
nothing  In  it  which  tends  either  to  show  incapacity  or  undue  lufluence.  The 
testator  had  said  to  her  that  the  executor  had  helped  him  make  his  will,  and 
that  he  was  glad  his  son,  who  had  disgraced  his  name,  was  dead.  The  ruling 
that  such  personal  communications  as  were  offered  be  excluded,  was  correct 
Wadstoorth  V.  Heermana.  85  N.  Y.  639;  Holcomb  v.  Holcomb,  96  K.  Y.  316. 

The  inference  of  undue  influence  to  be  drawn  from  the  inequality  of  the 
will  has  been  so  repeatedly  rejected  by  tbe  couit  of  appeiils  as  insuUlcient  for 
that  purpose,  standing  alone,  that  no  argument  can  be  based  thereupon,  stand- 
ing alone,  as  it  does,  with  full  and  complete  proof  of  the  testator's  oaittclty. 
The  deciaion  should  therefore  be  affirmed,  with  costs.  All  concur. 


£Mn<OTSB8'  LlABILITT  ABSITB.  CoRF.  0.  EUFLOYEBS*  LlABILITT  IN8.  Go. 
(Supreme  Court,  Special  Term,  New  Yorh  CounCi/.  April,  1800.) 

1.  CoaKUUnOHB— NUU— iKralNOXMBNT. 

In  an  action  by  the  Employers*  Ijiatdlity  Auurance  CorporaUon  against  the  Em- 
nloyen'  Liability  iDsarance  Company  of  the  United  States  to  restrain  defendant 
from  Qslng  the  words  '*Empl^ers*  Liability  "  as  part  of  Its  corporate  name,  It  ap- 
peared that  there  were  many  oorpora lions  carrying  oa  btialness  of  the  same  nature 
aa  that  in  which  plaintiff  was  engaged,  and  that  all  osed  the  words  "Employers' 
Iilablllty  **  In  their  corporate  names.  Beld,  that  such  words  designated  a  kind  of 
Inanranoe  boslnesa,  wia  did  not  express  pn^rtetorshlp,  and  their  use  by  defendant 
would  not  be  resMdoed,  though  p£aintlff  was  the  flnt  to  use  them. 

I.  Sun— CONTOSION  OP  Namks. 

It  i^peared  in  aooh  case  that  plaintUt  was  an  English  oorpo ration  doing  business 
In  New  York,  and  that  defendant,  a  New  Jersey  co  rpo  r ationjh  ad  applied  to  the  in- 
■uranoe  departmeat  for  leave  to  do  business  In  flew  York.  There  was  no  evidenoe 
that  defendant  adopted  its  name  with  aa  Intent  to  imitate  Uiat  of  plaintiff,  or  In 
fraud  of  Its  righta.  Held,  that  the  use  by  defendant  of  the  words  '^Employers* 
LiisbiUty "  hi  its  corporate  name  would  not  be  enjoined  on  the  ground  that  oonfu- 
slon  would  resnlt  as  to  the  idenUty  of  tbe  two  companies,  in  Uiat  it  was  tbe  custom 
to  refer  to  insurance  oompanies  ny  abbreviated  titles,  siooe  defendant  would  be 
permitted  to  do  business  only  In  Its  oorporate  name,  whioh  is  distinguishable  from 
that  of  plaintiff. 

Ik  FoaaMH  IxsuaAsoa  CoMF^ias — Ripdtatioh  or  Namb. 

LawsN.  Y.  1877,  o.  211,  providing  that  no  "Insurance  oompany  hereafter  Organ- 
ised nadar  the  laws  of  this  state  shall  use  a  corporate  •  •  *  title  which  sDall 
at  the  time  of  such  orgaDlsation  be  used  to  designate  any  *  *  •  other  insurance 
eompaay  already  erisHag  uBdar  the  laws  of  this  states "  does  not  q^piy  to  foreign 
hunianee  oompaDlaa. 
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Action  by  the  EmploTera*  Inability  Assurance  Corporation  against  the  Vm- 
ployeis*  Zitability  Insurance  Company  of  tli«  United  States  to  restrain  tbe  vm 
by  deffmdant  of  the  words  "Employers*  Liability"  in  Its  oorporate  Bsme. 
PlainUff  now  moTss  to  eontlnue  a  temporary  injunetion  heretofore  gcanted. 
Iawb  H.  Y.  1877,  c.  211,  provides  that  no  "insurnnee  company  hereafter  or- 
ganized nnder  tl»  laws  of  this  state  shall  use  a  corporate  •  *  •  tfUs 
whleh  shall  at  the  time  of  snob  organization  be  nsed  to  deaignate  any  •  •  • 
other  insurance  company  already  existing  under  tbe  laws  of  this  atate. " 

Butler,  StiUman  A  fftObard,  for  plalntUf.    WOton  WaXIU,  for  dflAmdut 

PATTBRBcm,  J.  The  right  of  a  temporary  injunction  In  this  acCloa  is 
claimed  by  tbe  plaintiff,  in  the  first  place,  on  the  ground  that  It  la  entitled  t» 
the  exclusive  nse  of  ttie  words  "Employers*  Liability*  as  part  of  its  oorporate 
name.  .In  view  of  what  Is  set  forth  in  the  uiswers  of  tbe  defendant,  and  tte 
affldaTits  read  1^  them,  this  claim  Is  not  estaUished.  Tbe  wnda  have  be- 
ccnne  desori^ve  of  one  kind  of  insurat^ee  bosiness,  just  as  tbe  words  "Ore," 
"marine,"  ^acddent,*  "life,"  Indicate  other  kinds  of  insnrance.  Tbereaie 
many  corporations  in  Great  Britain,  and  three  in  tbe  United  States,  eariying 
en  business  of  the  same  nature  as  that  in  which  tbe  plaintiff  is  ei^ged,  aod 
they  all  employ  the  words  Uie  use  of  which  Is  oomplained  of  here  aa  designating 
that  business.  Those  words,  therefore,  have  become  tbe  general  designathm 
of  a  certain  kind  or  department  of  tbe  insnrance  basln^ss,  and  do  not  nrpms 
proprietorship  or  origin,  and.  while  tbe  plaintiff  was  the  pioneer  In  this  per- 
tlcular  branch  of  nnderwrlting,  and  the  first  to  nse  tbe  words  referred  to,  tt 
has  not  Bbown  such  a  present  exclusive  right  as  wonld  justify  the  injanctioe 
on  tliat  ground.  The  restraint  is  asked  for,  secondly,  on  the  gronnd  tint  the 
nse  by  tiie  defendant  of  the  words  referred  to  will  produce  cotif ualon,  and 
necessarily  result  in  injury  to  the  plaintiff  by  the  mistakes  which  will  be  made 
by  tbe  pabllc  aa  to  tbe  Identity  of  the  two  corporations,  especially  as  it  Is  si- 
most  the  universal  custom  among  those  engaged  in  ttie  insurance  bnsineai. 
and  tlune  seeking  insurance,  to  refer  to  such  corporations  by  their  abbreviated 
UUes,  as  "The  Home,^  "Tbe  Continental."  etc.  The  defendant  oorporatios 
has  not  yet  begun  business,  nor  (as  is  sworn  to)  does  it  intend  to  do  so,  it  be> 
Ing  a  foreign  corporation,  until  a  proper  authoriztttlon  has  been  obtaioed 
from  the  insurance  department  of  Uie  state  of  ^ew  Totk,  and  the  applieatioa 
for  this  injunction  appears  to-be  prematnre;  bnt,  assuming  that  it  might  be 
applied  for  quia  timet  in  a  proper  case,  I  think  sofBcient  facts  are  not  pr^ 
eented.  The  action  seems  to  be  based  upon  what  was  decided  by  the  court  of 
l^peals  in  England  in  Bendriks  t.  MonLjffu,  50  Law  J.  Oh.  456.  Thert:  it 
was  held  that  registration  of  a  corporate  name  closely  resemblmg  that  of  u 
already  existing  corporation  wonld  be  restrained  by  injunction  on  the  groanl 
of  similarity  of  title,  and  the  confusion  that  would  ensue  from  its  use  by  a 
proposed  company,  and  this  was  held  not  only  under  tbe  provisions  of  the  act 
of  parliament  relating  to  registration  of  corporate  Dames,  bat  on  geaecal 
grounds.  Tbe  decision  of  the  three  judges  reversed  tbe  order  ot  tbe  master 
oC  the  rolls,  (Jessei.,)  who,  in  that  and  in  other  cases,  had  held  tothecontnry, 
as  had  also  several  vice-chancellors  in  cases  which  are  r^erred  to  in  the  re- 
port. Hendrike  v.  Montagu  Is  an  authority  for  tlw  plaintiff  bere,  bat  it  if 
at  variance  with  tbe  rale  aa  to  the  use  of  names  to  which  both  parties  an  en- 
tiUed,  as  that  rule  has  been  proclaimed  in  the  state  of  Kew  York. 

There  is  no  difference  in  principle  b^weau  the  use  of  an  individual  or  co- 
partnership name  and  that  of  a  corporate  name,  although  there  la  a  gcnetal 
public  policy  of  this  state  as  to  domestic  oorporations,  embodied  in  legisladoa 
to  some  extent,  that  no  two  corporations  carrying  on  the  same  buslneas  shall 
have  the  same  title.  In  this  case  I  am  not  permitted  to  doabt  on  the  anaww- 
ing  affidavits  tliat  the  oorporate  title  of  tlw  defendant  oompany  was  not 
adopted  with  an  intent  to  imitate  that  of  the  pWntiff.  asr  fa  ftaod  «(  lb 
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rigUs.  It  Is,  as  la  kIbo  the  plaintiff,  a  foreign  corporation,  and.  If  It  may  do 
bnslnesa  hero  at  all.  It  must  transact  It  in  tU  corporate  name.  There  are  con- 
nected with  its  title  words  which  distinguish  It  from  the  plaintiff,  and  it  It 
constantly  uses  Its  full  title  the  difference  between  the  two  companies  will  be 
observable  always.  The  rule  as  to  tiie  use  of  names  where  both  parties  are 
entitled  to  the  snme  name,  and  in  cases  where  no  fraud  or  deceit  Is  charged 
(HTproren,  (as  in  this  case,)  baa  been  stated  In  Meneely  v.  Meneely,  62  N.  T. 

and  it  IS  Uiere  held  that  such  confusion  as  results  merely  from  similarity 
will  not  be  a  ground  for  injunction,  but  where,  even  innocently,  a  defendant 
80  uses  bis  name  as  to  cause  mistake  as  to  his  identity,  and  to  induce  the  put>> 
lie  to  believe  tliat  he  is  the  plaintiff,  the  general  use  of  the  name  will  not  be 
enjoined,  but  ttie  particular  manner  of  the  use  wliich  causes  the  mistake,  con- 
fusion, and  conaeguent  injury  will  be.  So  in  this  case,  if  the  defendant  cor- 
poration shall  omit  that  part  of  its  corporate  name  which  shows  it  to  be  an 
American  and  not  a  British  corporation,  and  wbldi  distinguishes  it  from  the 
plaintiff,  an  injunction  might  issue  as  in  the  recent  case  ih  this  court  of  the 
Farmers',  e£c..  Co.  v.  Paim&rs\  eta.,  Co.,  1  N.  T.  Supp.  44.  I  have  spokon 
of  the  defendant  corporation  as  having  the  right  to  use  its  ooirporate  name. 
1  mean,  of  course,  under  the  law  of  Xew  Jensey  by  which  It  was  created,  and 
subject  to  tbe  acquisition  of  the  authority  to  do  so  in  this  state,  which  must 
be  accorded  to  it  by  the  insurance  department,  and  without  which  it  does  not 
intend  to  t>egln  writing  policies.  That  such  authorization  had  not  been 
granted  when  thte  temporary  injunction  was  issued  is  not  a  ground  for  con- 
tinuing it.  nor  are  the  provisions  of  chapter  211  of  the  Laws  of  1877  applica- 
ble to  tbUi  case.  That  act  by  Its  terms  relates  to  corporations  "organized" 
under  the  laws  of  this  state,  and,  as  I  think,  ought  not  to  be  extended  by 
judicial  construction  to  foreigu  corporations,  over  the  naming  of  which  tbe 
authorities  of  this  state  can  have  no  control.  Whether  or  not  this  defendant 
corporation  shall  do  business  at  all  In  tMs  state  must  be  determined,  in  tbe 
first  instance,  by  the  insurance  department.  If  it  is  permitted  to  do  so,  and 
then  in  any  way  uses  its  name  to  make  it  appear  that  it  is  the  plaintiff,  then 
that  use  may  be  enjoined.  There  are  several  Insurance  companies  in  this 
state  of  the  same,  or  very  neariy  the  same,  name,  and  some  confusion  must 
result  from  that, — tiie  ordinary  confusion  which  the  court  of  appeals  declares 
will  not  funiish  ground  for  restraint;  but  if  either  of  them  so  transacted 
business  as  to  cause  It  to  appear  that  it  was  tbe  other  oorpmntlon  of  the  same 
name,  as  before  stated,  that  manner  of  use  wuuld  be  enjoined.  The  affidavits 
presented  by  the  plaintiff  are  not  sufficient  to  support  tbe  Injunction,  regard 
being  had  to  what  is  contained  in  the  opposing  papers,  and  the  motion  to  con- 
tinue it  must  be  denied,  and  the  temporary  iDjunotiou  vacated,  wlthVlOeosts. 


Bbiixt  «.  Mayor.  Era,  or  tub  Oxtt  or  Kew  Yobx. 

(Supreme  Court,  Oeneral  Term,  Tirtt  DepttrtmtnL  Jane  S,  18WI) 
DlMSICT  ATtOBltST— ColCrBmATION. 

Under  Laws  N.  T.  1871,  a  588,  meatfatg  a  board  of  apporttoomeDt  for  fhe  ofty 
and  eouaty  of  Maw  Yorkf  witb  authoritjio  regulate  tb«  ularieB  of  olDoen  and  em- 
ployes of  the  dty  and  ocmnty,  a  sobpcBna  ■ervnr  in  the  offloe  of  the  dlstriot  attor^ 
aey,  appointed  ander  a  resoiuUon  of  the  board  of  sopervtsors  of  tbe  coaaty,  Is  a 
county  officer,  wbose  salary  may  be  reduced  by  such  board  from  the  rate  fixed  by 
tbe  legUlatore.   Followbig  DoUtn  t.  Mavor.  6  Hun,  fiOSb 

Appeal  from  droalt  court.  New  York  county. 

Acnon  by  James  Reilly  against  tbe  mayor,  aldermen,  and  commonalfy  of 
t.be  city  of  Kew  York  to  recover  salary  as  subpoena  server  in  the  office  of  tbe 
district  attorney  of  the  county  of  Kew  York.   Ttie  plaintiff  was  appointed  a 
subpflsoa  server  in  tbe  office  of  the  district  attorney  of  Kew  York  county  Jaxt- 
1, 1868,  and  twved  until  January  1, 1872.  His  salary  was  originally 
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fixed  at  81.300  per  annum.  B7  aet  of  the  leglslatare  (Laws  1870,  e.  882)  ft 
was  Increaaed  to  82,000  per  annnm.  By  Iavb  1871,  c.  583.  a  board  ot  tp- 
portionment  was  created  for  the  city  and  county  of  Kew  York  to  regulate  the 
aalaries  of  olDcers  and  employes  of  the  city  and  county  mvemment.  This 
board,  by  resolution  adopted  June  19, 1871.  reduced  plaintiff's  aalary  to81.8(lu 
per  annum,  to  take  effect  July  1, 1871.  He  accepted  payment  at  tliis  zate  ao- 
der  protest.  Thia  action  is  brought  to  recover  the  difference  between  tb> 
amount  be  was  paid  and  the  amount  be  would  have  received  bad  hia  aalai; 
been  contluued  at  $2,000  per  annum.  The  resolution  of  the  board  of  aupn- 
vlsors  of  December  20. 1864,  referred  to  In  tite  opinion,  repeals  all  former  res- 
olutions relaUng  to  subpoena  servers,  provides  for  the  appointment  of  aevea 
subpcena  servers,  as  theretofore.  Axes  their  salaries  at  $1,200  per  annam.  and 
abolishes  the  system  of  payment  by  feea.  Tbere  was  a  judgment  for  defend- 
ant, and  plaintiff  appeals. 

Argued  before  Van  Bbttnt,  P.  J.,  and  Babtlett  and  Babbett.  JJ. 

/.  Henry  McCarthy,  for  appellant.   J,  J,  I'oimsend,  tot  respondent. 

Van  Brttnt,  P.  J.  We  are  n&able  to  see  any  distinction  between  the  case 
at  iMir  and  the  case  of  Dolan  v.  Mayor,  6  Hun,  506.  The  attempt  to  show 
that  the  resolution  of  the  board  of  supervisors,  adopted  20tb  December,  I80I, 
did  not  create  the  ofDce  of  subpcena  swver  to  the  district  attoruey,  in  no  man- 
ner distinguishea  the  caae  at  bar  from  the  one  cited.  It  is  true  that  there  is 
evidence  that  the  dlatri^  attorney,  prior  to  the  adoption  of  this  resolution, 
employed  subpcena  servers,  but  the  authority  under  which  auch  empluyment 
was  made  by  the  district  attorney  nowhere  appears.  From  the  recitals  of  tbe 
resolution  of  the  20tb  December,  1864,  It  would,  however,  appear  that  aueb 
employment  had  been  sanctioned  by  the  resolution  of  the  board  of  supa- 
Tisora  previously  adopted,  and  which  were  repealed  by  the  resoluticm  of  Um 
20th  December.  1864.  In  any  event,  we  are  pointed  to  no  authority  author^ 
Izing  the  employment  of  the  plaintiff  by  the  district  attorney  except  the  reso- 
lution <ji  the  20th  of  December,  1864.  Under  these  circumstanoea  the  facts  d 
tbe  caae  at  bar  are  precisely  the  aame  as  thoee  in  the  caae  dted,  and  that  de- 
cision must  contnd.  The  Judgment  should  be  affirmed,  with  ooata  Ail 
concur. 


Dbtlin  0.  Atlantic  Ate.  B.  Go.  et  ol. 
{Supreme  Court,  Oeneral  Term,  Second  Department.  July  18, 1990.) 

GUUIISRS — iNJUItT  TO  PaSSBITOER — NsOLIOBItCI — BuFFICIBITCT  OF  EtidESCS. 

WiiUe  riding  In  defendant's  horse-oar,  plaintiff  was  injured  by  the  shaft  of  > 
wagon  which  collided  with  tbe  oar.  Id  an  action  to  recover  tor  the  injuries^  tbe 
evidence  tended  to  show  that  the  two  vehioles  bad  stopped  in  plaio  view  of  each 
other  Id  a  very  narrow  street,  and  that  tbe  ooUision  wotud  not  have  occarrad  had 
the  car  stood  still  for  a  ve^  short  time,  and  permitted  the  wagon,  wbbdi  vras  fim 
In  motion,  to  get  by.   Held,  that  It  was  error  to  order  a  ooasaik 

Appeal  from  circuit  court.  Kings  county. 

An  action  by  William  Devlin  against  the  Atlantic  Avenue  Railroad  Com- 
pany,  impleaded  with  Guns  Haussknecbt,  to  recover  for  injuries  sustained  in 
a  collision  between  the  company's  horse*car  and  the  other  defendant's  wagon. 
The  court  dismiased  the  complaint  as  against  the  railroad  company,  and  pbin- 

tifl  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dtkhan  and  Phatt,  JJ. 
Koswell  H.  Oarpentert  (A.  IT.  Dailey,  of  counsel,)  for  ^pellant.  TVaqr, 
MacFarland,  Itau,  Boardman  A  PlaU,  for  respoudenta. 

Babnard,  F.  J.  Tbe  evidence  in  this  case  was  sufficient  to  go  to  tbe  jaiy. 
The  plaintiff  was  a  passenger  on  the  defendant's  road,  and  was  injured  by 
being  stmck  by  the  shaft  of  a  wagon,  whicli  struck  the  defendant's  car  on  tha 
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ide,  «nd  near  the  rear  of  the  same.  The  car  waa  going  down  Adanu  street, 
'he  wagon  which  injured  plaintiff  was  turning  from  Myrtle  avenue  into 
Ldams  strept.  When  the  wagon  got  to  the  avenue  the  defendant's  car  was 
t  the  crossing  where  Adams  street  crosses  Myrtle  avenue.  The  car  was 
tapped.  The  wagon  had  stopped  first.  The  wagon  started  when  the  car 
topped,  and  the  car  8tart4>d  at  the  same  time.  A  collision  was  inevitable, 
rom  the  position  of  tlie  vehicles  and  the  narrownesa  of  Adams  street.  There 
tM  barely  room  in  Adams  street  for  a  wagon  to  pass  between  the  tracks  and 
tie  curb-stone.  The  vehiclea  were  in  plain  view  of  each  other,  and  the  col- 
Bion  seems  to  have  happened  because  the  driver  of  the  car  started  before  the 
ragon  could  get  Into  Adams  street  out  of  Myrtle  avenae.  There  would 
Hve  been  no  collision  if  the  car  had  stood  still  for  a  moment.  The  danger 
id  not  come  in  fact  from  the  side,  but  from  the  front.  The  fact  that  the 
it  bad  almost  passed  is  decisive  proof  that  a  very  short  delay  in  the  car 
rould  have  permitted  the  wagon,  which  was  first  pat  in  motion,  to  get  by. 
rreen  v.  Railroad  Co,,  109  N.  Y.  297,  16  N.  £.  Rep.  60.  The  exoeptloa 
bould  be  sustained,  and  a  new  trial  granted,  costs  to  abide  erent.  All  emu 
ur. 


As  f«  PaoFU!*a  Bapzd  Tramsit  B.  Go. 

(A^Fsme  Court,  QmeraWTvmt  Ftm  Deportment  June  0,  UQOl) 

AiUMiA  CoMFAinxB — COKftTRUCnoir  or  XtOAD  iH  Vkw  York.  Citt, 

Laws  N.  T.  1800,  o.  10, 1 1,  providing  "It  shall  not  be  lawful  to  lay,  ooostmet,  or 

rmte  any  railroBd  in,  upon,  or  along  any  or  eitber  of  the  streets  or  avennes  of 
oltiy  of  Hew  York,  wherever  such  rMlroad  may  commence  or  end,  exoept  under 
the  anttaority  and  subject  to  the  regulations  and  restrictions  which  the  legislature 
may  hereafter  grant  and  provide, "  applies  to  every  kind  of  a  railroad,  and  to  one 
to  be  ooDStraoted  part  of  the  way  ander  ground,  ana  at  other  points  crossing  over 
street*  at  right  angles  on  bridges  resting  on  piers  bnUt  ca  private  lands. 

Appeal  from  special  term,  Kew  York  county. 

Application  of  the  People's  Rapid  Transit  Railroad  Company  to  acquire 
tie  to  a  certrain  tract  or  piece  of  land,  of  which  Bowie  Dash,  Esq.,  and  Mrs. 
ouisa  Dasb.  his  wife,  and  the  mayor,  aldermen,  and  commonalty  of  the  city 
r  Kew  York  are  the  owners  or  persons  or  parties  interested  therein.  The 
}urt  below,  (Patterson,  J.,)  in  denying  the  appliCiition,  delivered  the  fol- 
iwing  opinion:  "The  petitioner,  organized  as  a  railroad  corporation  under 
le  general  railroad  act  of  1850.  and  its  amendments,  proposes  to  build  and 
perate  a  railroad  from  Tarrytown,  In  Westchester  county,  to  Park  place,  in 
le  city  of  Kew  York.  The  road  in  the  city  of  New  York,  north  of  One 
[andred  and  Twenty-Fifth  street,  is  designed  to  be  constructed  and  openUied 
nder  ground,  and  south  of  tliat  street  to  be  built  on  arches  of  solid  masonry 
pon  property  to  be  acquired  from  private  owners  on  the  blocks  bounded 
orth  Hnd  south  by  street  lines;  the  road-way  to  be  curried  on  steel  bridges 
om  street  line  to  street  line,  as  it  would  cross  the  several  streets.  Under 
le  act  referred  to,  and  no  other,  the  prtilioner  seeks  to  acquire  lands  of 
rivate  owners,  and  this  proceeding  is  instituted  for  the  appointment  of  com- 
lisstoners  to  appraise  certain  real  estate  belonging  to  the  respondents,  and 
hich  the  petitioner  alleges  to  be  necessary  for  its  conrarate  purposes.  It  is 
bjected  by  the  owners  of  the  property  sought  to  be  tuen  that  the  petitioner 
mnot  lawfully  construct  and  operate  its  proposed  railroad  in  the  city  of  New 
'ork.  It  is  urged  that  the  intended  structure,  being  partly  an  under-ground 
nd  partly  an  elevated  road,  cannot  be  built  in  the  city  of  New  York  under 
le  general  railroad  act,  and  that  as  to  an  elevated  road  no  authority  to  build  tt 
iclata  outside  of  the  rapid  transit  act,  (chapter  606.  Laws  1875.)  I  am  not 
t  an  satisfied  that  the  provisiona  at  tba  rapid  transit  act  app^  to  audi  a  cor- 
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poration  as  thiB,  for  it  would  appear  that  tbat  act  relates  to  road*  to  be  bnltt 
only  within  one  county;  but  not  passing  upon  that  point,  or  expressing  any 
opinion  upon  it,  I  think  the  act  (chapter  10,  Laws  1860)  efFectually  pre- 
vents the  petitioner  from  carrying  out  its  proposed  enterprise.  By  the  laat- 
mentloned  enactment  it  la  provided  as  follotra;  'Section  1.  It  shall  not  be 
lawful  to  lay,  construct,  or  operate  any  railroad  tn,  upon,  or  along  any  or 
either  of  tbe  streets  or  aTenues  of  the  city  of  Kew  York,  wherever  such  rail- 
road may  commence  or  end,  except  under  the  authority  and  subject  to  the 
regulations  and  restrictions  which  the  legislature  may  hereafter  grant  and 
provide.  This  section  shall  not  be  deemed  to  affect  the  operation,  as  far  as 
laid*  of  any  railroad  now  constructed  and  duly  authorized,  nur  shall  it  be  hdd 
to  impair  In  any  manner  any  valid  grant  for  or  relating  to  any  railroad  in 
said  city  existing  on  tbe  first  day  of  January,  18C0. '  This  act  does  not  re> 
late  simply  to  street  railroads,  for  it  expressly  says  •  any  railroad,  *  wherever 
it  may  begin  or  end,  wherever  Its  terminal  points  may  be.  whether  both  of 
those  points  are  in  this  county  or  one  of  tliem  in  a  distant  part  of  the  state; 
and  its  undoubted  purpose  was  to  preserve  the  streets  and  highways  of  tbe 
city  from  the  obstruction  and  Interference  of  new  railroads,  except  under  the 
authority  of,  and  with  restrictions  and  regulations  to  be  thereafter  imposed 
by,  the  legislature.  As  the  act  does  not  apply  only  to  street  railroads.  f>rto 
those  following  the  course  and  direction  of  particular  streets  and  highways, 
and  operated  within  the  city  limits  alone,  regard  being  had  to  its  purpose,  it 
should  be  eonstrued  as  relating  to  railroads  which  would  cross  streets  or  high- 
ways, or  be  in  and  upon  parts  of  such  streets.  A  road  may  be  in  and  upon  a 
street,  and  not  on  the  surface  of  the  street.  An  under-nround  road  awy  X» 
In  or  on  the  street,  although  beneath  the  surface.  This  has  been  hald  aa  to  a 
street  railroad.  {Tn  re  Neu>  York  Diat.  Ry.  Co.,  107  N.  T.  51. 14  N.  E.  Bep. 
187,)  and  it  may  be  in  or  upon  the  street,  although  above  surface*  even  when 
not  supported  on  ground  within  the  street  lines.  The  object  of  the  act  of 
1860  being  to  make  it  unlawful  to  obstru<^  or  interfere  with  or  affect  rights 
in  the  streets  without  further  legislative  sanction,  it  would  seem  dear  that 
part  of  a  railroad  structure  might  be  butlt  over  a  street,  crossing  it  at  light 
angles,  and  at  such  a  height  as  to  Impede  travel,  or  interfere  with  street  uses, 
and  such  a  structure  would  be  regarded  as  in  or  upon  the  street.  Who  is  to 
determine  at  what  elevation  or  altitude  a  railroad  structure  crossing  a  street 
Is  to  be  regarded  as  not  in  or  upon  the  street?  It  was  left  to  the  legislature 
to  regulate  and  place  restrictions  upon  the  construction  and  operation  of  rail- 
roads Co  be  built  in  the  dty  of  New  York,  after  the  year  1860,  so  far  a>  tbe 
streets  of  that  city  are  concerned,  and  this  view  Is  taken  by  tbe  court  of  ap- 
peals. (Tn  re  Waahtngton  St..  etc.,  R.  Co.,  115  K.  Y.  446.  22  K.  £.  Rep. 
866.)  although  the  subject  is  only  incidentally  discussed  there.  It  tbat  ease  it 
waa  held  tbat  street  railroads  may  still  be  formed  under  the  general  railroad 
act  of  1850  and  its  amendments,  except  in  the  city  of  Hew  York,  as  to  which 
the  act  of  1860  applies;  and,  speaking  of  that  act  of  1860,  It  is  said,  in  regard 
to  the  city  of  New  York,  *It  is  admitted  that  the  general  railroad  act  has  now 
no  application,  for  by  chapter  10  of  tbe  Laws  of  1860  it  is  made  unlawful  to 
lay,  construct,  or  operate  a  railroad  in  Kew  York  city,  except  under  tbe 
authority  ci  the  legislature,  to  be  thereafter  granted;*  and.  although  strest 
railroads  were  then  only  under  consideration,  I  am  aatlafled  the  learned 
jodge  who  wrote  the  opinion  in  that  case  intended  to  be  understood  as  mean- 
ing the  statement  just  as  broadly  as  he  made  It;  for  be  was  not  only  aped- 
ing  with  precision  in  limiting  observations  of  other  jodges  in  oQur  cases,  and 
was  orltical^  aoeurats^  but  there  is  nothing  in  the  act  of  1860  to  confine  ita 
provisions  to  street  railroads.  It  embraces  all  railroads  but  the  exeepted 
classes.  With  tbest  vlsws*  Z  nnat  deny  the  i^pllcatloa.'*  PMitioiMr  sp- 
imls. 

A»  atMnuy,  tor  •ppellant.  ff.  A.  Btrong,  for  reeponteilt. 
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P£s  CvxiAM.  Tlie  order  appealed  from  sbould  be  afl^med.  wUb  tlU  ooste 
and  dM>uisMneot«,  for  Uie  reasons  stated  in  the  opinion  of  Mr.  Justice  Fat- 

TBBSON. 


People  ex  nl.  OAOxnET  «.  UacLbak  at-  aZ.«  Police  Oommiflsloners. 
(Supreme  Court,  Omaral  Tern,  Jtrrt  Departmmi.  June  6, 1890.) 

MUMlVlffU  COBFOBATIOHS— DiSCHABSR  OT  POUOIIUM. 

A  poUoeman  wai  ohftrged  with  oondnct  anbeoomlng  an  olBoer,  the  ■peclflcatlon 
being  that  he  was  brought  to  the  station-house  \>j  a  rotmdsman,  be  hsvliifr  been 
taken  from  the  Harlem  rlTer  by  oertaln  other  offloers,  so  drunk  as  to  be  uimt  for 
daty.  Held,  that  the  specificatioa  sustalaed  the  charge,  aod  was  suf&olentlr  sap- 
pozted  br  evidence  sbowiae  that  dalendank  waa  ao  intoxieated  ea  oot  to  sppiMfate 
anmMuuUng  olronmitaneea. 

Cgrtiorari  to  review  the  action  of  pt^oe  commissioners  of  the  city  of  Kaw 
York  in  dismtesinff  relator,  TTllliam  T.  Cagney,  from  tbe  police  force. 
Argued  befort  Van  Bruht,  P.  J.t  and  Bbadt  and  Daniels,  iJ. 
L,  J*  Grant,  tor  relator.   /.  /.  Delanyt  tot  respondents. 

Yak  Bbuht*  P.  J.   The  diarge  against  the  relator  was  eondoet  anbeoom- 
lng an  officer,  thespeoiflcatlon  being  tliat  he  was  brought  to  the  8tatiott.4ionae 
by  a  roundsman,  he  haTing  been  taken  from  the  Harlem  ifver  faj  ccrtaia  othw 
<^cen  so  modi  nnder  tbe  Influenoa  of  liquor  as  to  be  unlit  for  duty.  Some 
criticism  on  tbe  form  ot  this  speclflcation  Is  indulged  in  by  the  counsel  for 
the  relator,  in  that  Uiere  is  no  direct  allegation  that  tbe  relator  was  gailty  ct 
conduct  unbecoming  an  officer  by  reason  of  voluntary  int(alcation',  nor  la- 
there  any  direct  allegation  that  the  conduct  unbecoming  an  officer  consisted  of 
"Mug  taken  from  the  river,"  etc.  It  is.  however,  perfectly  plain  what  the- 
charge  was  which  was  intended  to  be  ^Mcified.  and  it  is  very  evident  from 
the  course  of  tbe  trhd  that  the  relator  had  no  difficulty  In  knowing  as  to  tlie 
clrcunutanoes  oooBtitating  his  offense.   There  seems  to  have  been  ample  evi- 
dence to  support  the  conclurion  to  which  the  commissioners  came,  and  the 
story  which  the  relator  testifled  to  in  order  to  account  for  his  condition  was 
utterly  incredUAe,  and  unworthy  of  belief.   He  was  found  in  the  Harlem, 
river,  undoubtedly  having  fallen  there  because  of  intoxication.   Whra  talcen 
out  and  brought  to  tbe  atatlon-bouse  his  excuse  as  to  this  condition  was  that 
he  lud.t>een  out  in  the  rain,  when  the  proof  was  that  there  liad  been  no  rnia 
at  ail.  It  is  true  the  physician  says  he  did  not  smell  any  liquor  on  his  breath* 
but  his  0|dnion  was,  from  the  symptoms  wliich  be  observed,  that  be  was  suf- 
fering from  intoxication.    The  sergeant  also  testifies  that  when  brought  into 
the  station-house  he  was  asked  how  be  got  into  the  river,  and  he  said  he  did 
not  know.  He  finally  seems  to  have  thought  of  the  stoiy  at>out  bis  chasing  a 
couple  of  fellows  and  falling  overbmrd,  which  story  he  repeated  apon  his  ex- 
smination  before  tbe  oommissionerti.   It  further  appears  from  the  evidence  of 
one  of  the  witnesses,  when  be  was  taken  out  of  the  water,  and  was  lying  on 
his  back  on  the  bow  of  the  canal-boat,  he  was  asked  how  ho  got  into  tbe  river, 
and  be  said  he  was  not  In  the  river;  and  when  asked  how  he  got  wet,  he  said, 
"Balnlng,**  And  this  seems  to  have  been  tbe  impression  which  tbe  circum- 
stanoes  of  that  evening  had  made  upon  his  mind.   He  was  evidently  so  In- 
t<aicated  as  not  to  appreciate  surrounding  clrcumstaoces.   Tbe  prooeedlngs 
tbonld  be  affirmed,  and  the  writ  dismissed,  with  costs.  All  concur. 


SnsBBB  «.  Amebioan  HxNiife  ft  Muxma  Go. 
(Supreme  Court,  Oenerat  Term,  Ssooiul  Dapaitmma.  July  U,  UBOl) 

XiSM  jjm  SaKVAXT^— OaKmcBATioK. 

naiatUI  asked  96  per  day  to  wedc  for  defmdantk  and  was  toU  that  tlw  eeoipenr 
oodd  not  pay  ttutt**iiow,'^bnt  would  give  tnt  per  month,  "aadaftarSerAmoatha 
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then  the  oompanr  oonld  pur  wages.  ■*  FltlnWE  worked  on  that  basia  aboat  a  ytar. 
when  his  salaiy  WM  ralMd  to  itOO  a  month  which  he  accepted  withmit  o^aetfoL 
Heid^  that  defendant  was  not  liable  to  pay  a  greater  aum. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Horatio  G.  ISeeber  against  the  American  Mining  ft  MIHbi 
Company,  to  recover  compensation  for  serTlces  rendered  defendant  on  u  al- 
leged contract  for  $150  a  month.  A  nonsuit  was  ordered,  the  exceptioiis  to 
be  heard  In  the  flrst  instance  at  general  term. 

Argued  before  Barnard.  P.  J.,  and  Dtkhak  and  Fbatt,  JJ. 

Tlwt,  J.  Bitoh,  Jr.,  tor  plaintiff.  Andmo  JDutoher,  for  defendutL 

Barkabd,  p.  J.  The  tects  proven  did  not  enUUe  the  plaintiff  to  Butaii 
«  Teidict  based  on  the  evidence,  and  therefore  the  case  was  properlx  dismissed. 
The  plabitlfr  Is  a  carpenter;  the  defendant,  a  domestic  oorporation  who  wh 
about  to  start  a  business  in  breaking  stones,  and  mining  and  selling  sand,  li 
Pbrt  Jelferson.  The  vice-president  of  the  company  was  in  negotiation  with 
the  plaintiff  to  go  to  Port  Jefferson,  and  act  for  the  company.  The  plaintiff 
and  this  ofScer  of  the  defendant  went  there  to  look  at  the  groand,  and  Qnahr 
the  question  was  reached,  what  wonld  the  plaintiff  go  there  for?  The  plain- 
tiff asked  S5  per  day.  He  was  told  that  the  company  could  not  pay  tb^  now. 
but  would  give  $75  per  month,  and  some  sto^  of  the  company,  **aiid  after 
three  or  four  months  then  the  company  could  pay  wages."  The  plaintiff  went 
on  that  basis.  There  was  no  mention  of  any  amount  of  stock  of  the  oon- 
pany  which  was  to  be  given  in  addition  to  the  $75  per  month.  Ko  ato^  was 
ever  ^ven,  and  this  action  has  no  referenoe  to  a  default  in  that  particular. 
There  was  no  binding  agreement  beyond  the  $75  per  mcmth.  The  words  of 
the  contract  do  not  impoit  any.  There  was  no  time  when  by  force  of  the 
agreement  a  new  rate  of  compensation  would  be  dne  under  it.  The  jdaintilf 
worked  under  it  tor  about  a  year,  when  his  rate  of  compensaUon  was  raised 
to  $100  a  month.  An  application  for  an  advance  was  made  by  pl^ntiff  A 
the  end  of  a  little  over  Ave  months,  and  none  was  made.  There  waa  no  defi- 
nite Ume  as  to  the  duration  of  the  contract,  and  none  beyond  the  $75  pv 
month,  subsequently  nrised  to  $100,  as  to  the  compensation  which  the  plua. 
tiff  was  to  receive  thereunder.  Either  party  oould  terminate  tlie  contract  at 
pleasure.  When  the  plaintlif  took  his  wi^es  under  it,  there  remained  no  lisr 
mity  upon  defendant's  part  to  pay  a  greater  sum  than  was  paid  to  the  plain- 
tiff. The  action  was  properly  dismissed,  and  the  exception  should  be  over 
ruled,  and  the  defendant  have  Judgment  upon  the  ruling  at  the  drcaitf  witfa 
the  costs  of  this  appeal. 


Port  Jkbtzb.  M.  A  N.  T.  B.  Go.  «.  New  York.  L.  E.  A  W.  B.  Oo. 

(Supreme  Court,  Oeneral  Term,  Seeond  Department.         12,  ISBa) 

SFKOIFIO  FEBPOBHA.NCB — CoimUCTa  EINVOBCSABLB — CSKTAnTTT. 

A  verbal  agreement  was  entered  Into  by  the  U.  and  Uie  B.  raOroad  ooapa^et 
by  which  a  janction  was  to  be  made  at  a  certain  point,  «id  the  B.  oompanr  agnad 
to  fumlah  rolling  stock  for  the  operation  of  the  M.  ctHnpany  at  a  certain  som  per 
mile.  The  H.  company  was  afterwaida  reorganized,  when  It  made  an  arraiiA- 
ment  with  the  E.  compsny  by  which  certain  charges  were  to  be  made  by  thea. 
company  for  the  use  of  its  tam-tahte  and  care,  but  until  farther  notice  no  <^Mxga 
was  to  he  made  for  tenninal  faoUitles.  Ohargas  were  afterwards  made  for  tar 
minalfacilltieSfbutwerenotenforoed.  Finally  the  E.  oompanv  lefosed  to  allowtks 
M.  company  to  use  Its  property  any  longer.  Held,  that  the  agreement  vndv 
which  the  H.  company  was  allowed  to  use  the  terminal  faoilltiea  of  ttie  &  em- 
pany  without  chaiige  waa  too  lodeflnite  to  be  enforoed  In  eqntty. 

Appeal  from  special  term.  Orange  county. 

Action  by  the  Port  Jervls.  Monticcdio  ft  New  Tork  Bailroad  Oompaay 
against  the  New  York,  I«ke  Erie  A  Western  Bailroad  Gompany  to  recover 
damiiges  for  loeaking  the  connection  between  the  roads  of  tbese  paitiu 
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Port  JenrlSt  N.  T.,  and  to  obtalD  a  perpetual  injunction  requiring  the  defend' 
ant  to  restore  the  connectiou,  and  restraining  further  interference  therewith.- 
Plaintiff  owns  and  operates  a  railroad  from  Monticello,  in  the  county  of  Snl" 
llvan,  through  the  town  of  Thompson,  In  which  Montloello  is  situated,  and 
the  towns  of  Forestburgh  and  Deer  Park,  connecting  witli  defendant's  road 
at  Port  Jervls,  In  the  county  of  Orange,  nearly  due  south  from  Monticello,  29 
miles  distant.   This  road  was  constructed  and  the  Intersection  with  defend' 
ant's  road  established  during  the  years  1869  to  1872  by  a  oorporation  under 
the  name  of  the  Monticello  &  Port  Jervls  Bailway  Company.   At  that  time 
the  defendant's  road  was  owned  and  operated  by  a  corporation  under  the 
name  of  the  Erie  Railway  Company.   At  the  same  time  the  New  York  & 
Osw^o  Midland  Railroad  Company  was  engaged  tn  constructing  Its  road 
from  New  Tork  to  Oswego,  running  five  miles  north  from  Monticello.  At 
Fort  Jervis  plaintiff's  track  was  connected  with  that  of  the  Erie  Railway  on 
the  premises  of  the  latter  company.   When  the  road  was  completed  an  ar- 
rangement was  made  with  the  Erie  Company  to  opiate  it  with  the  rolling 
Btock  of  the  Erie  for  a  certain  sum  per  mite.   The  intersection  of  the  Uonti- 
eello  tOiGk  with  the  Erie  was  nearly  half  a  mile  from  the  passenger  and 
freight  stations  at  Fort  Jerris.  uid  folly  that  distance  from  the  tam-table. 
That  was  In  the  Erie  yard  at  Fort  Jarvu.   The  trains  on  the  Monticello  road 
made  use  of  the  Brie  tracks  from  the  junction  to  the  turn-table,  and  the  en- 
gines were  there  tarned.   The  arrangemrent  of  the  Erie  to  operate  the  Monti- 
cello road  with  its  rolling-stock  at  90  cents  per  mile  continued  from  its  com- 
pletion, early  in  1871,  to  1875,  when  the  Monticello  road  was  sold  under  the 
foreclosura  of  a  mortgage  upon  it.   The  company  was  reorganized  under  tho 
name  of  the  Fort  Jervia  ft  Monticello  Railroad  Company,  and  that  company 
oontlnued  to  operate  and  own  it  until  November.  1886.   In  May,  1875,  the 
jBria  ^Iway  passed  Into  the  hands  of  Mr.  Jewett,  as  receiver,  appointed  In 
pTooeedingB  for  the  foreclosure  of  certain  moi-tgages  upon  the  road  and  other 
property  of  that  company.   In  1878.  that  property  was  sold  in  such  fore- 
closure proceedings,  and  the  present  defendant  was  oivanized,  and  took  the 
title,  which  It  has  since  retained.   The  Port  Jerris  ft  Monttoello  Company 
operated  its  road,  furnishing  Its  own  rolling  stock,  and  an  arrangement  wae 
made  b^ween  it  and  Mr.  Jewett,  the  receiver  of  the  Erie,  by  wmch  certain 
charges  were  made  lot  the  use  of  the  turn-table  and  cars,  bat,  until  farther 
notice*  no  eliarge  was  to  be  made  tor  the  use  of  terminal  facilities  at  Port- 
JmtIi  otherwise  than  as  specified  In  the  arrangement.  With  the  organization' 
of  the  present  defendant,  and  taking  possession  of  the  Erie  Bailway,  a  charge 
of  $50  per  month  for  the  use  of  terminal  fatalities  was  made  by  the  defend- 
ant.  Its  payment  was  not  enforced  because  of  the  inability  of  the  Monticello 
Company  to  pay.   From  1876  the  Monticello  Company  used  the  tracks  and 
jrard  oi  the  Erie  at  Fort  Jervis  for  the  passage  and  bt(nsge  of  its  trains,  the 
turn-table  for  turning  its  engines,  the  passengo-  station  for  its  passengers, 
tiM  sale  of  its  tickets,  and  the  checking  ud  handling  of  Its  baggage,  ana  the 
f  red^t  station  for  noeiving.  handling,  and  delivei-ing  of  its  freight.  It  paid 
oertiUn  ones  of  the  agents  of  the  Erie  amounts  monthly  aggregating  more 
-thmn  950.   In  November,  1886,  the  Monticello  road  was  sold  in  sequestration 
proceedings.   The  present  plalntifT  was  organized,  not  only  for  the  purpose 
of  operating  a  railroad  from  Port  Jervis  to  Monticello.  but  also  to  build  an 
extension  of  that  road  to  intersect  with  the  New  York,  Ontario  ft  Western 
XSailroad,  a  competing  line  of  the  defendant.   The  purchasers  of  the  Monti- 
c^o  road  conveyed  It  to  the  plaintiff.   The  plaintiff  then  entered  into  an 
ssnement  with  the  defendant  for  the  use  of  the  terminal  facilities  thereto- 
fore enjt^ed  by  the  Monticello  Company  for  $100  per  month,  such  payment 
t^o  oorer  services  of  agents.   It  paid  that  charge  from  November,  1886.  to 
3^ai«h  1, 1888.  In  the  latter  part  of  1887  the  plaintiff  made  arrangements 
for  bolkUng  an  extension  of  its  road  to  the  Ontario  ft  Western,  and  when  the 
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defeadafit  wu  advised  that  It  was  the  purpose  of  the  plaintiff  to  bring  a  com- 
peting road  upon  its  tracks,  aod  Into  its  atatioo  at  Port  JerTia,  it  Insisted  that 
the  terminal  faciiitiea  at  that  place  should  be  paid  for  at  tbeir  Talne,  vhieb  rt 
fixed  at  S300  per  month,  oommencing  Maroh  1. The  plaintiff  paid  ttnai 
-charge  for  Marcli,  1888.  and  then  ceased  paying  anything.  Ko  further  pay- 
ments liaving  been  made  after  March,  on  May  22,  1888,  the  plaintiff  was  no- 
tified that  the  privilege  of  oafng  the  defendant's  property  at  INirtJeivls  would 
be  withdrawn  after  June  lat.  By  subsequent  arrangements  the  use  was  con- 
tinued to  June  21,  1888,  when  the  conaeetion  was  severed.  This  action  was 
then  commenced,  and  July  2lBt  a  temporary  injunction  was  granted,  under 
which  the  connection  was  restored  and  coatln  ued  until  tbo  trial  of  this  acLioa 
and  the  entry  of  final  judgment.  The  case  was  tried  before  Justice  J.  F. 
Babnabd.  The  plaintiff  claimed  that  it  had  vested,  permanent,  and  taalien- 
able  right  to  use  the  defendant's  property  without  oompensatiim,  and  ba8«^ 
such  claim  oa  certain  coaversationa  between  two  of  the  direotora  of  the  orig- 
inal Monticello  Company  and  Flsic  and  Gould,  at  the  time  {oesident  aod  vice- 
preaident  of  Uie  Erie  B^way  Company.  It  is  conceded  that  no  written  in- 
strument existed  giving  any  such  right,  and  it  was  uncontroverted  that  do 
action  was  ever  t^en  by  tl>e  directors  of  eitiier  company  claiming  or  grant- 
ing such  right.  The  trial  justice  found  as  a  fact  that  no  soch  right  exislni 
as  tlie  plaintiff  asserted.  He,  however,  stayed  all  proceedings  of  the  defend- 
ant on  the  decision  for  60  days,  to  give  the  plaintiff  opportunity  to  move  for 
a  commissitui  to  fix  the  terms  on  which  the  plaintiff  ndght  connect  ita  road 
with  that  of  the  defendant  under  the  statute  In  such  casea.  The  plaintiff  did 
not  avail  itself  of  the  privilege  thus  given,  and  after  the  expiration  of  the  6t> 
days  judgment  was  entered  dismissing  the  complaint  on  the  merits.  From 
that  jad^ent  the  plaintiff  appealed,  and  the  case  Is  now  here  for  review.  U 
is  contended  by  the  defendant  that  the  judgment  appealed  from  la  right;  that 
the  decision  of  the  trial  court  was  correct  on  the  fUcts;  and  that.  In  any  view 
that  can  be  talien  of  the  testimony,  the  olalm  of  the  ptolattff  caiuiok  te  aos- 
tained  as  a  matter  of  law. 
2*.  F,  Su^  for  appellant.  L,  S,  Oarr,  for  nspondoil. 

Pratt,  J.  The  testimony  at  the  trial  was  to  some  extent  conflicting,  but 
the  dedsion  made  was  abundantly  sustained  by  proof;  nor  can  we  aay  tbas 
there  Is  any  preponderance  of  proof  in  favor  of  the  appellant.  On  tbe  con- 
trary, we  are  of  opinion  that,  if  tbe  utmost  credit  be  given  to  tbe  testimony 
introduced  by  plaintiff.  It  does  not  show  an  agreement  that  equity  can  en- 
force; for.  if  it  be  conceded  that  an  understanding  was  reached  that  torroin-il 
facilities  ^ould  be  accorded  without  charge,  we  do  not  find  that  aay  tim« 
was  specified  during  which  that  arrangement  shonld  eootlnue.  (Hlwr  ar- 
nngements  were  also  made,  and  tbe  Brie  might  claim,  with  much  abow  of 
ftdrnesB,  that  tbe  continuance  of  the  termini  fiudlltles  wltbook  ehargs  was 
to  be  limited  to  the  duration  of  tbe  other  portions  oC  the  agreemoit.  Wb^ra 
so  much  is  UDoertatn,  a  court  of  equity  has  not  the  means  of  estataUshing, 
wltli  adequate  predion,  what  were  the  terms  and  omditions  of  Um  sgrm- 
ment.  if  it  be  that  ona  was  definitely  madei  We  most  tfasrefora  aOim  tbs 
Judgment. 


EOBINSON  0.  BBOWKB. 

(SupmM  Court,  Gentral  Term,  FIfOk  Dapartmtnt.  June  90,  18S0l> 

lloBiTeA«>»— VoasoLosma--PAATiaB. 

Where  a  mortgage,  given  to  secure  tlx  annual  inataUiMBta  of  immhasn  ibdd!? 
for  a  tKpm,  contains  a  power  of  sale  by  the  mortgBBe&  his  ezeeaton,  ata,  and  ^sa 
a  clause  to  the  effect  that  "all  unpaid  balance  to  fall  oiie,  one-half  In  one  year,  aad 
one-haU  in  two  yeara,  after  the  deaUi*'  of  the  morCgagea,  ahoold  be  pantaie,  ths 
first  to  his  son,  and  the  other  to  a  pecaon  named  tte^  aad  it  ^pam  ttttau  (k« 
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fautaUiiMnti  MooTad  had  ttHHm  dne  prior  to  bis  dasth,  ndther  tba  penons  nuiM 
In  unoh  olatue  nor  their  personal  representatives  have  anv  Intoreat  In  the  aort- 
g»ge\  and  an  action  for  the  foreclosure  thereof  oan  only  be  Dnni|ht  In  tlw  uud*  of 
the  coceontor  or  adrntnistrator  of  the  deceased  mortcasea. 

Appeal  from  special  term,  Monroe  conntj. 

Action  hy  Williani  Koblneon.  executor,  etc,  against  Dewltt  C.  Broww.  to 
foreclose  a  mortgage.  Judgment  entered  on  the  flndlngs  (tf  the  court  fore- 
fdcMlng  the  mortage.   Defendant  appeals. 

W.  A,  fi«Mcr^afuI*  tbr  appelant.   /.  Jf.  Dtminny,  ftv  leapondaot. 

DwxoBT.F.  J.  The  action  was  for  the  fonolosnre  of  a  mortgage  execnted  la 
1S71  by  the  defendant  and  his  wife.  Catherine  E.  Brower,  to  the  plaintiff's  tes- 
tator, Aaron  Robinson,  to  aeeare  a  portion  of  the  purchase  mone/  of  a  farm 
oonveyed  hj  the  latter  to  the  parties  Ant  mentioned,  of  whom  Mrs.  B rower 
was  hU  daughter.  It  was  conditioned  for  the  paymrat  of  the  sum  secnred, 
in  tlx  equal  annnal  InstHllments,  the  first  of  Which  was  to  fall  due  in  six 
years  from  date^-  It  was  Inttie  usual  form,  including  a  power  of  sale  to  the 
mortgageet  his  executors,  administrators,  and  assigns,  with  Uie  addition  of 
the  foUowing  clause:  **But  it  is  understood  that.  incMesald  Aaron  Bobinson 
should  die,  im  unpaid  balance  of  said  amount  to  fall  dne.  one-half  in  one 
iwir,  and  the  other  half  in  two  years,  from  the  death  of  the  said  Aaron 
Robinson,  whatsoever  written  to  the  contrary  notwithstanding,  and  tbe  half 
first  paid,  as  last  mentioned,  to  be  paid  to  WlUard  Bobinson,  son  ctf  said 
Aaron  Bobinson,  and  the  balance  to  the  said  Catherine  X.  Brower.**  Aaron 
Bobinson,  the  mortgagee,  died  in  1889,  nearly  seren  yeara  after  the  last  pay- 
ment on  the  mortgage  became  dne,  and  three  years  after  the  death  of  Mrs. 
Brower.  The  only  objections  to  the  judgment  aie  that  the  plaintiff,  under  the 
clause  of  the  mort^;age  above  quoted,  had  no  interest  in  or  right  of  action 
upon  the  mortgage,  but  that,  the  mortgagee  having  died,  the  money  remain- 
ing  uiqwid  on  the  mortgage  became  payable  to  the  son,  Willard,  and  the  ex- 
ecutor of  the  deceased  ^ugbter,  Mrs.  Brower,  and  that  they  were  the  proper 
parties  to  maintain  the  action.   There  seem  to  be  two  guUe  ooncluslTe  an- 
swers to  thsse  propositionB.   The  first  is  that  they  involve  a  manifestly  erro- 
neous eoostruction  of  the  clause  in  question.  Its  true  construction  appar^ 
ently  ia  that  the  death  of  the  mortgagee,  upon  which  event  the  falling  due  of 
any  unpaid  balance  of  the  amount  secured  by  the  mortgage  should  depend, 
must  be  at  atime  when  some  such  balance  had  not  jet  fallen  dne  according 
to  the  condition  of  the  mortgage  itself.  The  second  answer  is  that,  even  if 
the  construction  contended  for  were  correct,  an  action  for  the  foreclosure  of 
the  mortgage  could  only  be  maintained  by  the  plaintiff  as  executor  of  the 
.mortgagee.   The  mortgage  had  never  been  assigned;  it  was  the  property  of 
the  mortgagee  at  the  time  of  his  death,  and  passed  to  his  personal  representa> 
ttve.  to  whom,  also,  in  that  event  the  power  of  sale  was  given  by  the  terms 
«t  the  mortgage;  and  he  would  be  held  to  account  to  whatever  parties  might 
be  entitled  to  the  proceeds  of  the  foreclosure.   In  that  case,  moreover.  It 
seems  quite  clear  that  no  part  of  those  proceeds  would  be  payable  to  the  ex- 
ecutor of  Mrs.  Brower,  who  had  died  before  the  event  upon  which,  underthe 
idause  in  question,  a  share  of  the  money  secured  by  tlie  mortgage  could  in  any 
case  have  been  payable  to  her.   The  findings  and  judgment  of  the  court  at 
special  term  were  in  accordance  with  these  views,  and  the  judgment  must  be 
affirmed.  Jndgment  appealed  from  affirmed,  with  costs.  All  concur. 


QUINH  V.  MoDONAI<D. 
(Supreme  Court.  Qmeral  Term,  SeootiA  DeparmmL  July  18, 1890.) 
BsnRBNO^WHBN  GuSTan — Iseua  or  Fraud. 

Where  the  answer  In  a  foreclosara  salt  sets  np  fraud  ta  the  taUng  of  the  meet- 
gafs  and  Ita  aaalgnment  to  plaintU^  the  aotUm  la  not  one  in  whioh  a  rwteraooa  oaa 
MoompalaorUy  ordered. 
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Appeal  from  special  term,  Westcheater  county. 

Action  by  Ellen  M.  Qninn  against  Margaret  McDonald  to  foreclose  a  mort- 
gage assigned  to  plaintiff.   FUintlff  appeals  from  an  order  of  reference. 
Argued  before  Barnard,  P.  J.,  and  Pkait,  J. 

Pascal  T.  Southern,  for  appellant.   Bmtier  dk  Benner,  tot  respondents 

Babnard.  F.  J.  The  action  Is  not  one  In  which  a  reference  can  bo  com- 
pulsorily  ordered.  The  complaint  sets  out  the  execution  of  a  bond  and  mori- 
nige  to  one  John  Lynch  by  Hugh  McDonald  to  secure  moneys  due  to  Uichael 
J.  Murphy  aud  Jonas  C  Quinn  from  Edward  McDonald,  under  a  rantraet 
he  had  with  the  United  States  government.  The  premises  are  now  owned 
the  defendant,  Mai^aret  McDonald.  The  only  account  involved  is  one  be- 
tween Murphy  and  Quinn  on  one  side,  and  Edward  McDonald  on  the  other,  to 
determine  the  amount  due  on  the  bond  and  mortgage  as  against  the  soniy. 
This  is  not  an  acconnt,  in  the  ordinary  acceptation  of  the  term,  between  tbe 
parUes,  and  is  not  referable.  Camp  v.  IngervHl,  86  N.  Y.  433;  Vntermj^er 
T.  Beihaxter,  105  N.  Y.  521, 11 N.  £.  Bep.  847.  Assuming  the  action  to  be  raf- 
erable  by  motion  aa  one  involving  the  examioation  of  a  long  acconnt.  it 
should  not  be  rerei-red  under  the  issue  made  by  the  pleadings.  As  has  beea 
stated,  the  complaint  avers  the  execution  of  a  Ixtnd  and  mortgHi^e  to  secure 
moneys  due  from  Edward  McDonald  to  Jonas  C.  Quinn  and  ^cbael  J.  Mar- 
phy.  The  answerdenies  theexecutlon  of  the  bond  and  mortgage,  and  alleges 
that  the  same  was  given  to  secure  a  loan  which  was  never  made,  and  that  the 
plaintifFisa  fraudulent  vendee  of  tlie  mortgage.  Tbe  answer  further  avert 
that  in  tbe  deed  of  the  premises  from  Hugh  McDonald  to  Margaret  McDonalda 
brother  of  the  plaintiflF  fraudulently  inserted  an  assumption  of  this  mortgage, 
and  the  answer  claims  to  cancel  tbe  mortgage  and  strikeout  this  clause.  Tbe 
only  real  issue,  therefore,  is  of  the  execution  of  the  twnd  and  mortgage.  Th« 
charges  in  respect  thereto  involve  questions  oi  fraud  and  breach  of  faith. 
The  circumstances  surrounding  the  transaction  as  stated  in  tbe  complaintare 
not  without  need  of  explanation,  as  the  showing  of  the  consideration  of  tbe 
bond  and  mortgage  as  stated  therein.  The  bond  and  mortgage  was  given  to 
one  John  Lynch.  It  was  given  for  $5,000,  payable  in  tbe  usual  fbrtn.  It 
contains  no  reference  to  the  same  being  given  to  secure  a  debt  of  Edward  Mc- 
Donald. Why  it  was  not  given  direct  to  the  creditor,  and  why  it  was  assigned 
to  them  rather  than  tbe  plaintiff,  are  questions  to  be  answered  by  tbe  plain- 
tiff npon  the  trial.  The  plaintiff  has  a  right  to  have  these  issues  tried  in 
the  usual  way.  Did  tbe  plaintiff,  or  those  acting  for  her,  insert  an  avenneot 
in  Margaret  McDonald's  deed?  Was  this  done  by  an  attorney  of  this  court! 
Tlie  plaintiff  is  to  be  compelled  to  answer  thesequestions  under  the  pleadings, 
and  should  have  a  trial  in  tbe  special  term  of  this  court,  or  by  irane  to  ba 
framed  for  a  ]nry.  The  order  should  therefore  be  reversed,  and  tbe  motkm 
for  a  reference  denied,  costs  of  motiju  and  of  appeal  to  aUd«  event  oC  tiw  so- 
tUn. 


Qunrx  «.  KoDoHAiA. 

(Supr«m«  Court,  Oenenfi  Ilsrm,  SeeonA  Depa/rtm«nZ.  July  18,  UML) 
A^n>^  from  special  term.  We* tch ester  county. 

Action  ysy  EUen  U.  Quinn  against  Annie  MoDonaU  to  forectose  a  Mclg^e  iiiilgi*' 

to  plaintiff.   Plaintiff  appeals  from  an  order  of  refemuWL 
Argued  before  Baukahd,  P.  J.,  and  Pb&tt,  J. 

Poioal  T.  SoxtHiem,  for  appellant.  Bmner  A  Benn«r,  lor  reipMidanL 

BABHABDfP.  J.  The  Issue  In  this  aotton  Is  the  same  la  everjr  respect  aa  la  ttaopfl» 
esdloff  aotlon,  (Quinn  v.  MoDonaiA,  ante,  WKL)  and  the  order  mntlBg  a  refarwni 
should  bo  leveroea  for  the  same  rosioos  as  are  tfCven  la  the  f orogouig  oyinfaa. 
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Duff  e.  HtrroHiNsoN  H  of. 
{Supreme  Courts  Omeral  Term,  First  DepanmmU  June  28, 1800.) 

L  Bblxask  and  Dischabob— AcnoH  to  Atois—Rbstitdtion. 

Where  defenduits  pay  a  sum  of  moner  to  plalntifl  Id  oosslderation  of  a  oompleU 
releaM  of  all  oUdms  on  his  part  againit  them,  an  action  to  open  the  settlement  oan- 
Dot  be  maintained  when  uie  oompUint  oontatni  no  ofter  to  retnrs  the  moa«j  m 
paid  and  the  eiridenoe  ahOTrs  that  plaintill  la  incapable  of  making  aooh  retain. 

I.  Bahb— Rbstkiotiok. 

Where  a  release  Is  exeonted  with  fall  knowledge  that  it  is  a  general  Telaaie  ot 
all  dtffWences  between  the  partlea  It  will  not  afterwards  be  restricted  menlj  be- 
oaose  the  par^  ^rlog  iteUumstobaTedlaooversd  otharfrandsiof  whloh  he  was 
not  aware  when  he  executed  IL 

Appeal  from  special  tenn.  New  York  county. 

Action  by  John  B.  Doff  gainst  William  J.  Hntchinson  and  Oeorge  H. 
Kennedy.  Halntiff  a^pealB  from  a  Ju^ment  dlsmlaaing  hla  complaint  on  Ita 
merits. 

Argued  before  Van  Bruiit,  P.  J.,  and  Bbadt  and  Daniels.  JJ. 

Sdmund  Powan,  for  appellant.  Soarfa,  Choatt  (ft  Beatnant  (/offepft 
ET.  ChoaUt  of  couiuel,)  for  respondent  Hutchinson.  V.  B*  Putnej/t  for  re- 
ipondent  Kennedy. 

Van  Bbitbt,  P.  J.  This  action  was  broogU  to  have  a  certain  general  re* 
leaae,  execnted  by  the  plaintiff  In  favor  of  thfldefendants*  limited  and  confined 
n  its  operation  and  effects  to  three  specific  matters  and  transaetions  between 
Ae  parties,  and  for  an  accounting  between  the  parties  as  to  all  ottier  mattos 
re  transactions  between  them.  It  appeared  upon  the  trial  that  the  defendants  - 
were  copartners,  doing  bosiness  as  stockbrokers  and  bankers,  and  had  been 
luch  for  five  years  and  more  preceding  the  31st  ot  December,  1881;  tha(  the 
lefendants  during  socb  period  transacted  business  for  the  plaintiff  In  buying 
md  selling  stocks  and  bonds,  In  the  coarse  of  which  the  defendants  recelTcd 
!rom  the  ^alntiff  large  sums  of  money  and  la^  amounts  of  stock  and  bontb* 
ind  paid'  out  for  the  plafnUfl  large  sums  ot  money,  and  charged  falm  with 
livers  snms  as  interest  and  commissions  on  pnn^ases  and  sales.  On  the 
list  of  December,  1881.  the  said  firm  dissolved,  and  a  settlement  was  made 
wtween  tin  oopartners,  and  one  ot  the  defendants  withdrew  entirely  trmn 
.he  business.  A  summaty  atatonsnt  of  all  transactions  between  the  plaintffl 
ind  defendants  up  to  the  time  of  smA  dissolution  was  made,  and  delivered  to 
■he  plaintiff,  but  the  plaintiff  then  or  shortly  thereafter  claimed  that  It  was 
lot  correct.  Betweui  the  1st  of  January  and  the  2d  of  Uarch,  1882,  the 
>laintiff  obtained  and  reorived  InformaUon  wbldi  he  dalmed  sattstled  him 
hat  the  defendants  had  defraoded  him,  and  that  the  account  as  kept  by  the 
iefbndant  was  Irregular,  and  frandnlent  towards  him.  On  the  2d  of  March 
lie  plaintifl  chdmed,  by  reason  of  the  irregohur  and  frandnlent  transactions 
md  accounts  of  the  defendants,  to  receive  the  sum  of  $1,000,000.  The 
tefendnnts  denied  the  charges,  and  denied  that  the  plaintiff  was  entitled 
o  xeceive  anything.  Thereupon  an  agreement  was  made  by  way  of  com- 
iromlse  between  the  plaintiff  and  the  defendants  1^  which  the  plaintiff 
igreed  to  accept  from  the  defendants  the  lump  sum  of  S760,000,  In  full  and 
omplete  settlement  of  all  claims  against  the  firm;  and  thereupon  the  defend- 
ints  inld  to-the  plaintiff  the  sum  of  8750,000,  and  the  plaintiff  execnted  and 
leli  vered  a  general  release  to  the  defendant.  The  plaintiff  subsequently,  claim- 
ng  to  have  discovered  other  errors  in  said  accounts  than  those  which  he  had 
Uscovered  at  the  time  alwve  mentioned,  brought  this  action  for  an  accounting 
igainst  the  defaidants,  and  that  the  said  release  be  limited  and  confined  to  the 
peciflc  matters  known  to  the  plaintiff  at  l^e  time  at  which  the  release  was 
^ven.  The  omnplaint  euntains  no  offer  whatever  to  return  the  $750,000  re- 
lived at  the  time  ot  the  execution  of  the  release,  «ad  the  evidence  upon  the 
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trial  shows  that  the  plaintiff  was  Incapable  of  makthg  such  retniDt  and  did 
not  oven  offer  to  do  so  upon  the  trial.  Upon  this  state  of  fat  ts  the  court  dis- 
missed the  complaint,  and  from  tbe  judgment  thwupon  entered  tbis  appeal 
la  taken. 

It  Is  conceded  upon  the  part  of  the  plaintiff  ttiait  If  an  action  at  law  had  been 
bnraght  against  tbe  defendants  It  would  have  been  neceiBaxyfor  the  plaintiff, 
prior  to  the  beginning  of  Uie  action,  to  have  offered  to  return  the  tTSO.OOu. 
eorOd  T.  Sank,  99  N.  Y.  888,  2  N.  E.  Bep.  16.  Ife  is  claimed  that  an  aet:oa 
at  law  proceeds  upon  the  theory  Uult  there  has  been  a  resdsstim,  but  that  a 
suit  In  equity  does  not,  but  upon  a  diametrically  opposite  theory  that  then 
has  been  no  reaciasion,  and  nA»  tbe  court  by  its  judgment  to  readnd.  It  is  a 
suit  seeking  a  rescission,  and  so  far  as  reatoring  the  party  to  his  original  posi- 
tion Is  oonoerned.  and  placing  him  in  statu  quo,  tbe  rule  in  equity  ia  aalisli'd 
if  tbe  judgmnot  will  aooompl  iah  that  result.  We  thlidc  that  tbe  ^ip^Iant  la  u  is- 
takenlnrefenooatotbernleineqafliy.  The  distinction  between  the  rntoineq- 
ulty  and  the  rule  lU  law  seems  to  be  that  in  eq  ulty  it  la  not  luceuaty  to  tender  res- 
tltution  before  action  brought,  but  in  Uie  coinpMnt  mtltutton  must  be  offered, 
and,  if  it  appears  that  tbe  plaintiff  la  incapable  of  making  rsatltation,  then  the 
action  for  a  rescission  wlU  not  Ue.  In  tbecaae  of  &<nUd  v.  Sank, abovecited. 
It  la  dlstinotly  held  that  aparty  cannot  be  permitted  under  any  circninatanrmfo 
keep  the  fruits  gained  by  a  settlement  and  litigate  the  question  whether  he  ii 
to  bis  bound  by  it  or  not.  In  other  words,  the  platntifl  will  not  bo  allowed 
even  In  equity  to  assume  the  position  that  U  beatea  be  will  keep  what  he  has 
got.  and  if  successful  he  will  get  what  he  can.  The  case  otAUorton  v.  AUtr- 
toKt  50  2f*  Y.  670,  givea  no  countenance  to  the  rule  souglit  to  be  eat^Ualied. 
In  that  case  It  was  rimply  held  that  re^ution  should  not  be  required  becau&e 
it  appeared  that  under  any  drcnmstanoee  tbe  nion^  which  Ittd  been  received 
bdonged  totbe  pWnUff,  rescission  or  no  leaoissioa.  Thecaaesonthe  anbjtrct 
of  Rescission,  and  the  circumstances  nnder  which  restitution  ia  neecaaaiy  be- 
fore the  granting  of  equitatdc  relief,  are  atated  in  MHropolitan  Bl.  Bf.  Co.  v. 
Manhattan  El.  Ry.  Co.,  11  Baly,  378.  In  that  case  reatitutkm  waa  net  fa&d 
to  be  a  oondition  precedent  to  rescission  because  it  qipeared  upon  the  fine  of 
tbe  papers  that  under  any  circumstances  the  plaintiff  was  entitled  to  tli« 
money  which  it  liad  receired,  whether  the  «>n1xaet  sought  to  be  readndnl 
was  in  existence  or  not  In  the  case  at  bur  tbe  fniuda  alleged  by  tbe  plainl.2 
aguinst  the  defendants  were  denied.  Theae  S750,Q0O  were  received  In  seUI<^ 
ment  of  a  disputed  claim,  and  if  the  plaintiff  desired  to  open  that  a^Uemetit 
the  defendants  had  the  right  to  contest  the  items  included  therein,  mod  to 
placed  in  a  position  to  have  an  effective  judgment  in  case  they  should  suoceeJ. 
They  were  not  bound  to  go  into  the  discussion  of  this  question  with  the  cer- 
tainty that  if  they  succored  the  plaintiff  would  be  no  worse  off  becauae  he 
already  had  that  which  bad  been  paid  In  the  settlement  and  which  be  was  io 
no  condition  to  return.  Tbe  principle,  which  ia  the  cardinal  principle  govern- 
Ing  all  applications  to  a  court  of  equity,  that  a  party  seeking  equity  must  do 
equity,  applies  to  a  case  like  the  one  at  bar.  It  would  be  ^e  hei^i^  of  injus- 
tice to  allow  this  plaintiff  to  litigate  this  question  with  no  chance,  in  case  h< 
should  fail,  of  losing  anything  that  he  had  gained  by  the  settlement.  U  a 
only  in  those  cases  where  restitution  is  offered,  and  it  appears  tint  reetltutioo 
can  be  made,  that  a  court  of  equity  will  wait  until  fintd  judgment  to  deter- 
mine whether  restitution  should  be  made  or  not.  Where  It  appears  at  tlie 
commencement  that  restitution  cannot  be  made,  that  ends  the  right  of  t^; 
plaintiff  to  have  his  action  for  resciasioa  considered  by  a  court  of  eqetty.  1; 
is  clear  that  the  plaintiff  was  not  in  a  condition,  upon  tbe  proof  uilered  bv 
him,  to  claim  ttiat  the  release  should  be  reetricted  to  tbe  items  aboat  whiu' 
he  says  it  was  intended  to  refer.  The  evidence  shows  beyond  quesUmi  tL:it 
he  intended  to  give  ageneral  release.  That  was  what  wasdenuuiaed.  and  U-ni 
waa  what  he  agreed  to^lve,  and  ife  waa  Cor  that  he  tecelved  the  •7S0,(X^■ 


Digitized  by  Google 


8np.  Ct.7 


BABBIS  f.  8nOI>L. 


859 


That  he  did  not  know  at  that  time  of  other  fitaudsdon  notafTect  tlifa  projxaU 
tfon.  An  inBtrumentoaanot  be  restricted  because  a  party  Babaequently  find* 
he  ought  to  hare  been  more  careful  in  giving  IL  It  may  be  set  aside  becaase 
of  fraud.  It  cannot  be  restricted  because  of  fraud  where  a  party  knows  the 
nature  of  the  instrument  wliich  he  has  executed.  In  the  case  at  bar  the 
plaintiff,  having  executed  a  release  with  full  knowledge  that  it  was  a  general 
release  In  settlement  of  differences  between  himself  and  the  defendantSt 
eUhns  subsequently  to  have  discovered  other  frauds,  of  wbloh  be  was  not 
aware  when  he  executed  the  general  release.  He  comes  into  a  court  of  equity, 
and  eliUnu  to  have  this  release  shorn  of  its  definite  charactOT  because  he  bad 
not  in  mind  the  releasing  of  anything  else  but  that  of  which  he  then  knew. 
In  other  words,  he  Is  endeavoring,  to  get  for  his  $750,000  an  entirely  different 
instrument  from  that  which  be  knew  he  i^reed  to  give  the  defeudauta  for 
that  sum.  There  was  no  case  of  mutual  mistake.  There  was  no  mlsundei- 
atandlag  ia  regard  to  the  terms;  that  is,  the  plaintiff  knew  perfectly  well  the 
ebaracter  of  the  Instrument  be  was  signing,  and.  under  sucli  circumstances, 
tlw  instrument  cannot  be  reformed,  fur  that  is  substantially  the  relief  which 
tbe  plaintiff  asks  for  upcm  this  branch  of  the  case.  Upon  tlie  whole  case, 
therefore*  we  do  not  see  bow  it  is  possible  upon  the  conceded  facts  for  tbe 
plaintiff  to  maintain  bis  action,  and  tbe  judgokant  appealed  frwD  ahould  ba 
■fflmwd,  with  cost!.  All  concur. 


Habbu  «.  Stbodl. 
(Supreme  Cowrt,  GmmU  Tenut  FtrH  Dtpaitmeia.  Jnlj  Ifl,  IBOOl) 

1.  WlUA— ComTBOOnOK-^BTITOllSHIP. 

Testator  devised  sU  his  property  to  his  wife,  to  receive  the  rents  and  profits  for 
Ufe  ornotU  she  sbould  remarrr,  and  directed  that,  should  she  remarry,  all  the  es- 
tate should  be  sold,  sod  one-third  of  the  prooeeda  be  paid  to  his  widow,  and  tbe 
residue  be  divided  eooally  between  Us  ehUdreau  the  childreo  ot  any  child  of  tee- 
tatcr  who  nuiy  have  died  to  reoelve  the  asoount  wfalob  their  parent  would  have  bean 
entitled  to  if  living,  and  that,  slunild  his  widow  die  without  remarryinK,  then  tbe 
estate  should  be  dtvided  between  testator's  eUldren  and  the  children  ca  any  ehild 
who  may  have  died,  as  above.  Held,  that  tbe  substituted  devise  to  the  ehildrea  of 
any  deoeesed  ohUd  of  testator  referred  te  tbedeaith  of  suoh  ohild  before  tbe  renar 
rlsge  or  death  of  ttw  widow,  and  not  during  t«stator*s  Uls-tlme,  and  a  good  title  te 
such  property  eonld  not  he  i^vea  dnrlng  the  Uie-tinie  of  the  wMow.  before  her  te- 
nuuTUBge. 

S.  VnmoB  Aim  7sin>HB— IDnraorrni  TrrLa— finoomr  ov  KuirasT  Uokit. 

Id  aa  action  to  recover  aioaey  paid  on  a  land  ooatraokoQ  thegronad  that  the  tttte 
ma  defeotive  the  tender  of  a  good  title  at  ttw  trial  nine  months  after  It  was  tohavo 
baenglTaii  will  net  defeat  a  recovery. 

Appeal  fkODSBpeotal  tmn,  Xew  Toifc  eoonty. 

Aeticm  hj  Sander  Harris  against  Joba  H.  StrodL  Tbim  was  judgmeBt  tot 
plaintiff,  and  defandant  appeals. 

Arguad  before  Yak  Bbumt,  F.  J.,  and  Barbxtt  and  BAmTi.Bi<T>  JJ. 
Samuti  J.  CnokM,  ft*  appellant  Daxid  HeClwn,  for  xa^ndent. 

BunxBXT*  J.  The  plaintiff  agreed  to  porchase  of  the  dafendant  certain 
nal  property  altnated  In  Hester  street,  in  Uu  city  of  Kew  York,  and  paid  the 
dflf  endtnt  |il.000  on  account  of  tbe  purchase  prioe.  In  the  present  action  ho 
kaa  rooovered  the  amount  thus  paid,  and  an  additional  aum  of  $224.10,  ex- 
pended io  examining  the  tltl^  oa  the  ground  that  tbe  title  offered  him  by  tha 
defendant  was  not  good  and  marketable.  The  only  qnestlon  dlscoased  on  tbo 
argument  of  this  appeal  was  whether  the  title  was  such  as  a  vendee  ought  to 
be  compelled  to  accept.  I  agree  with  the  learned  judge  at  special  term  that 
It  was  not.  Tbe  title  comes  through  the  will  of  one  John  George  Vix,  which 
provides— JTfrst,  that  the  testator's  wife,  Salomea  Vlx,  shall  hare  and  hold 
iill  bis  estate,  to  receive  the  rents,  issues,  and  profits  thereof,  and  i^^idy  tba 
same  as  aba  ahaU  see  flC  during  tba  term  of  her  natnnl  life,  or  until  sue  shall 
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remarry;  tecondlp,  that,  should  she  remarry,  all  his  said  estate,  real  snd  per- 
sonal, shall  be  sold  by  his  executors  at  public  or  private  sale,  and  one-Uiird 
of  the  proceeds  paid  to  bis  wife,  and  the  remalningtwo-thlrds  divided  eqnall/ 
between  his  children,  share  and  share  alike,  the  children  of  any  of  the  testa- 
tor's children  who  may  have  died  to  receive  the  amount  the  parent  would 
have  been  entitled  to  if  living;  and,  thirdly,  tbnt  should  the  testator's  wife 
die  without  marrying  again,  then  upon  her  death  the  estate  shall  be  divided 
between  the  children,  share  and  share  alike,  the  children  of  any  deceased  child 
to  receive  the  same  proportion  the  parent  would  have  received  if  living.  A 
fourth  article  of  the  will  gives  the  executors  full  powerto  sell  and  convey  anj 
and  all  of  the  testator's  real  estate  whenever  they  may  deem  it  best  to  do  so, 
and  upon  such  terms  as  they  may  think  desirable.  The  widow  is-still  living, 
and  has  not  remarried.  The  testator  left  three  children.  Two  of  them  aT«> 
married,  one  having  two  children,  and  the  other  one  child.  The  third  chil<i 
of  the  testator  is  unmarried.  The  widow  and  the  three  children  of  the  testa- 
tor, John  George  Vix.  executed  a  conveyance  of  the  property  in  qaestion  to  thf 
defendant  on  February  1,  1886.  The  contract  by  which  the  defendant  uik 
dertoolE  to  convey  the  premises  to  the  plaintiff  was  made  on  February  16, 
1888.  and  provided  for  the  delivery  of  the  deed  on  or  before  the  15tb  of  tiie 
following  April.  Ui>on  the  trial  of  the  present  action,  and  apparently  fw  the 
purpose  of  obviating  any  objections  then  existing  to  the  title,  the  defendant 
produced  a  deed  from  the  executors  to  himself,  dated  back  to  February  1, 
1886,  but  acknowledged  in  December.  18t^8.  and  January,  1889-  In  giving 
this  deed  the  executors  must  have  assumed  to  exercise  the  power  of  sale  con- 
ferred upon  them  by  the  fourth  article  of  the  will.  It  seema  quite  clear  tti  it 
at  the  time  he  made  his  contract  with  the  plaintifF,  and  at  the  time  thia  action 
was  commenced,  the  defendant  had  not  acquired  a  good  title.  The  substi- 
tuted devise  to  the  children  of  children  of  the  testator,  directed  in  the  aeoond 
and  third  articles  of  the  will,  refers  to  the  death  of  his  children  before  the  re- 
marriage or  death  of  the  testator's  widow,  not  to  the  death  of  his  chiMrcc 
during  the  life-time  of  the  testator.  The  rule  which  construes  the  terra  "iii 
ease  of  death"  as  referring  to  death  in  the  life-time  of  the  testator  applies  onlj 
where  there  Is  an  absolute  gift  on  the  death  of  the  devisee,  for  it  ia  based  on 
the  principle  that  death  Is  certain,  and  hence  that,  unless  such  death  be  re- 
stricted to  some  particular  period,  it  cannot  be  a  matter  of  coutin^DC7.  See 
Vanderteey,  HUngerlandt  103  N.  T.  47,  63.  8  N.  £.  Bep.  247.  Here,  ff  the 
children  of  the  testator  survive  either  the  remarriage  of  the  widow  or  her  death, 
there  is  no  flubstitution  in  the  gift.  ITiuler  this  construction  tt  is  evident 
that  until  the  remarriage  or  death  of  the  widow  it  cannot  be  told  whether  tbe> 
ebildren  of  the  testator  or  the  children  of  auoh  children  will  tsk«  the  fesh  It 
is  true  the  remainder  taken  by  the  children  of  the  testator  Is  vested,  nndcv 
the  deflidtlon  given  by  oar  statutes,  hot  it  Is  subject  to  be  divested  bj  the 
death  of  any  child  leaving  children  prior  to  the  remarriage  m  daceese  erf  the 
widow.  This  possibility  tA  tiie  estate  being  divested  prevoita  a  good  title 
being  given  by  the  devisees.  I  think  that  the  power  of  ssle  oonfmed  npon 
the  executors  is  good,  hut  was  exei-cised  too  late,  so  far  as  tills  ease  Is  god* 
cenied.  After  a  delay  lasMngfrom  April  to  January  the  deteadantooaM  not 
tender  a  deed  which  would  operate  as  a  bar  to  a  valid  caose  of  aoUoa  tbea  aa. 
trial.  This  offer  should  have  been  made  prompOy.  not  afto-  the  pWatiff 
had  been  compelled  to  abandon  his  bargain  and  seek  redress  bj  a  awaait. 
The  Judgment  was  right,  and  should  be  afflrsMd.  AH  eonoor. 


PaoPLB  too  rel.  Bed  o.  Fbsnob  «t  al.,  Polloe  Gommissioiucs.  - 
(Suprsms  Court,  Qerntrai  Tvrm,  Fimt  DepartnumU  Jaas  6^  UBOl) 
Kmnoipjkit  CoBFOBA.TioNs — Rbmotal  aw  PouoncAM. 

Belator,  a  poUoeman,  was  obargel  with  beiiw  ■odiankastoba  aafttfortakv. 
aisoapuln  tMtlfled  that  he  esQld  aot  walk  stnlghti  ssmM  vary  aueh  ol  Ufoar. 
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and  w»  nnflt  for  dotr,  bat  could  talk  tsit  wtiU.  TlirM  of  th*  Mrgeants  t«stlflcd 
tbat  relator  was  unfit  for  patrol  dTity.  Relator's  denlstl  as  to  hiBCoadltlon  was 
only  Tory  sligbtly  corroborated,  iield,  that  the  erldence  created  a  queaiiOQ  of 
fact  for  tbe  polioe  commlBsloners,  and  that  Ibeir  action  in  dlsmlsaing  relator  from 
tbe  force  would  not  be  disturbed. 

Certiorari  to  review  the  action  of  the  police  commissioners  of  the  dtj  d 
Kew  York  in  dismlssihff  relator,  Charles  T.  Rels,  rrom  the  police  force. 
Argaed  before  Van  Brvkt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
John  M,  Ttemey,  tot  relator.  John  J.  Delanyt  for  respondents. 

Danikls*  J.  The  charge  upon  which  the  relator  was  tried  and  removed 
was  that  hd  was  so  much  under  the  influence  at  intoxicating  liquor  in  the 
first  precinct  station-house  as  to  be  unQt  to  perform  police  duty,  and  that  this 
was  his  condition  at  the  expiration  of  his  tour  of  patrol  duty  on  the  18th  of 
Janoary,  1889.  The  charge  was  denied  hj  him,  and  in  support  of  thecharge 
Capt.  McLaughlin  testing  that  the  officer  could  not  walk  straight,  and 
smelt  very  much  of  liquor,  but  still  he  could  talk  very  well.  This  was  at 
the  time  he  was  entitled  to  leave  the  station-house,  and  he  added  that  the 
offlcpr  was  then  nnflt  for  duty.  Sergeant  Hatton  gave  substantially  the  same 
description  of  the  offloer.  and  added  that  this  was  his  oondition  when  he  came 
in  from  patrol  duty.  Sergeant  Doherty  was  not  quite  as  pronounced  in  his 
conclusion,  but  by  bis  evidence  still  confirmed  the  fact  that  the  officer  was 
BO  much  influenced  by  liquor  aa  to  be  incapable  of  overtaking  a  person  who 
should  endeavor  to  escape  from  his  efforts  to  capture  him.  Sergeant  Halpin 
was  about  as  confident  as  the  witnesses  first  examined,  as  to  the  officer's  con- 
dition, and  he  added  that  the  latter  stated  he  had  taken  a  drink  on  account 
of  a  person  brought  In  by  him,  which  he  ttiouglit  to  be  acase  of  cholera.  But 
in  his  judgment  the  officer  was  unfit  for  patrol  duty,  by  reason  of  being  under 
the  influence  of  liquor.  The  evidence  of  the  surgeon  was  more  favorable  to 
the  accused,  but  his  inspection  and  examination  of  him  was  nearly  an  hour 
later  In  the  afternoon.  The  officer  denied  being  in  this  oondition,  and  also 
the  statement  mentioned  by  Sergeant  Halpfn,  and  testified  that  the  person 
brought  in  by  him  was  a  sick  sailor.  Patrolman  Newton  stated  that  he  saw 
the  officer  about  20  minutes  after  12.  when  he  gave  no  indication  of  having 
l)een  drinking.  The  further  evidence  was  very  slight,  and  not  materially 
affecting  the  case.  It  Is  quite  plain  that  the  evidence  created  a  qaestlon  of 
fact  for  the  commissioners  to  decide.  It  was  sufficient  to  support  the  view 
adopted  by  them.  And  upon  the  wliole  case  there  seems  to  be  but  one  altM^ 
natire,  and  that  Is  to  affirm  their  decUon.  Ail  ooncor. 


In  n  Fbyob*8  Ebtatx. 
ifiuprem*  Court,  Otntral  Term,  Ssoond  Department.  July  18, 18W.) 
WitiK— InTsawT  ON  Lboaoibs. 

Under  9  Rev.  St.  N.  T.  p.  90,  |  48,  providing  that  mment  of  lencles  oannot  be 
compelled  until  one  year  after  letters  testamentary  nave  isaned,  mterast  on  genr 
eral  legacies  begins  to  mn  one  y«ar  after  tbe  Issue  of  letters  testamenteiy,  Mid 
not  after  the  lapse  of  tbat  period  from  testator's  death. 

Appeal  from  surrogate's  court,  Westchester  county. 

TJpon  the  accounting  of  Henry  Barron  and  Edward  Wood,  executors  of  the 
wilt  of  Edmund  H.  Prior,  the  question  arose  as  to  when  the  general  legacies 
twgan  to  bear  interest,  and,  the  surrogate  having  decided  that  the  legacies 
drew  interest  from  one  year  from  the  issue  of  letters  testamentary,  the  New 
York  Infirmary  for  Women  and  Children,  to  whom  a  general  legacy  of  $16,- 
000  was  given,  appeals. 

Argued  before  Basnabd.  P.  J.,  and  Dtkkan  and  Pbatt,  JJ. 

De  Eoreai  4  WmHUt  tat  appellant.    WH$on  Jf.  PomM,  tot  respondents. 
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Babnaiid,  p.  J.  The  case  of  Bradner  t.  FaiUknert  12  N.  T.  472,  is  a  di- 
rect authority  upon  the  qaestion  preeented  by  this  appeal.  Bjr  tb«  commOK 
law.  one  year  after  the  death  of  «  testator  whs  glv^i  in  wbiiAi  the  executor 
collected  the  assets,  and  a  legacy  was  not,  in  the  absence  of  expressed  diree- 
tion,  payable  sooner.  It  was  the  uniform  practice  to  allow  interest  onlj 
after  the  legacy  was  payable.  The  Kevised  Statutes  changed  the  rule  ao  that 
legacies  could  only  be  paid  one  year  after  the  granting  of  letters  testameDtazy. 
2  £ev.  St  p.  90,  §  43.  The  court  of  appeals  in  Bradner  t.  Faulhner  held  that 
the  legacy  fn  that  case  did  not  draw  interest  from  the  death  of  the  testator, 
but  from  and  alter  one  year  from  ttie  xianting  of  letters  teatanientaij.  Ii 
the  case  of  Coolu  r.  Meaker,  36  N.  Y.  16,  the  court  oi  appeala  held  the  aame 
w^y.  There  is  no  conflict  between  the  ofdnlons  of  the  court.  Tbe  judgment 
was  that  Interest  be  allowed  from  one  year  from  the  granting  of  leUets  tes- 
tamentary* and  that  was  afllrmed  by  the  oourt  of  appeals.  It  is  true  that  one 
ct  the  judges  stated  that  the  statute  was  an  afBrmance  of  the  oommoa  law, 
and  did  not  ebange  the  rule  as  to  interest,  but  this  remark  evidently  bad  nt- 
erenoe  only  to  tbe  facts  of  that  case.  What  was  apparently  intended  seeoia  te 
be  that  tin  statute  did  not  give  interest  from  tbe  deatti  of  testator,  bat  turn 
and  after  tlie  expiration  of  a  year  from  the  granting  of  letters  tsstsmenUiy. 
Tlie  Question  presented  In  the  case  of  W/uOer  r.  JZtUAsm,  74  K.  T.  428;  was 
whether  tbe  legacies  were  due  until  tbe  end  of  a  llfe>«stata.  The  ooort  ia 
the  opinion  Bpe&B  of  a  lagacy  being  due  at  tbe  end  of  a  year  from  tbe  deatk 
<tf  testator*  as  if  tiie  ststute  so  read.  Tbe  statute  was  entirely  unimportant 
In  the  case.  Tbe  question  was  whether  the  legadea  were  "due  and  payable 
at  tike  end  of  the  year  from  testatrix^s  death,  so  as  to  bear  Interest  frtnn  tbii 
time*  according  to  general  rule."  In  tbe  case  of  Thorn  v.  Gamtr,  113  K.T. 
198*  21  K.  £.  B^.  149*  tbe  court  of  appeals  again  bad  the  question  of  Inter- 
est upon  legacies  under  consideration.  The  question  was  whether  interest 
was  payable  from  tbe  death*  or  from  tbe  expiration  of  one  year  from  the 
granting  (tf  letters  teslautntaiy.  The  rule  that  intnesl  is  only  to  be  cbaigei 
&om  tbe  end  of  one  year  i^om  the  granting  of  letteis  testamentary  ia  agaia 
restated  in  Van  RmuOaar  Van  Rtuatdaar,  113  ST.  Y.  207, 21  H.£.Bepb 
75.  Tbe  general  rule  is  that  interest  can  only  be  charged  frwn  tbsdste 
when  the  legacy  Is  due.  and  the  statute  controla  tiiat,  and  now  the  cata 
based  upon  a  rule  whidi  onoe  existed  and  is  now  destri^ed  by  statute  ban 
importance  in  hostility  to  tlie  general  rule.  Tbe  efCect  of  the  staftots  Is  tt 
make  due  a  legacy  one  year  from  the  Issuing  of  letters,  and  not  in  one  year 
from  the  death  of  tbe  teetotor.   The  judgment  should  be  aflBrmed.  with  cusU. 


SWABTWOOD  V.  WaxSHZDOB. 

(A^nwas  Court,  Gsnarol  Tsrm,  Siffh  DepartmmL  Jum  90^  laoOL) 

SoBooir-TiAOHaB  m»  Tamna—CBuuoTBB  cm  BHPumam— Asbavu  asd  Bamsi. 
Tbe  trustees  of  a  publio  scbool  may  determlae  tho  employmeat  ot  thn  TfmrW  M 
pleasure,  and  the  only  ramedT  is  oo  the  oODtract;  and  a  tmstee  is  not  Uabhs.  mt  fot 
an  assault  and  battery,  for  nsuK  suffldent  f onie  to  prevent  a  teoohar  from  entariic 
a  aohoot-boBse  to  oontlDoe  teaulag  attar  she  had  leosiTadnotioa  that  aba  wsadi- 
idiarged. 

Appeal  from  dreuit  coart*  Steoben  ooanty. 

Action  by  Sacah  Swartwood  against  Fhllo  Walbridge.  Yeidiot  and  Jodf- 
ment  for  plaintlft  and  motion  for  a  new  trial  denied.  Defendant  appsus. 
Argued  before  Dwxoht*  P.  J.*  and  Macoxbw  and  Oobiatt,  JJ. 
J»  W»  Dinning,  tor  appellant.   A,  Jf.  Bun^,  for  resptmdent. 

"Dwtaar,  P.  J.  This  was  an  action  of  assault  and  battery.  The  deflendiat 
was  the  trustee  of  a  school-district  in  which  the  plaintiff  had  been  fw  aocne 
time  employed  as  the  teschnr  of  the  school.  The  alleged  aasaolt  iras  commttted 
by  the  defendant  in  resisting  an  attempt  by  tbe  plaintUT  to  fons  an  amtiaaot 
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Into  the  school-hoQBe,  for  the  purpose,  as  she  declared,  of  taking  charge  of 
the  school  after  she  had  been  notified  by  the  defendant  that  she  was  discharged 
frum  her  employment  as  teacher;  and  the  qaestlon  1b  distinefclj  presented,  bj 
several  exceptions  in  the  record,  whether  the  trustee  ol  a  public  school  has 
the  power  to  dischar^  a  teacher,  either  with  or  without  cause,  to  the  effect 
of  terminating  the  emplc^ment  of  the  teacher,  and  depriving  him  of  his  au- 
thority to  oontlnae  in  charge  of  the  school.  Of  coarse,  the  trustee  cannot  by 
any  act  of  his  own,  and  without  the  consent  of  the  teacher,  abrogate  an  ez- 
isting  contract,  which  the  latter  has  not  violated,  and  staoda  ready  to  perform, 
suas  todeprive  the  teacher  of  his  remedy  for  a  breach  of  the  contract.  Finch 
T.  CltvHand,  10  Barb.  290-  But  the  question  Iiere  is  not  whether  the  trus- 
tee may  terminate  the  contract,  but  whether  he  may  terminate  the  employ- 
ment of  the  teacher  at  his  pleasure.  The  answer  to  the  question  manifestly 
depends  upon  the  rtiatlon  In  which  the  two  stand  to  each  other.  If  the  posi- 
tion of  the  teacher  were  a  pabllo  ofllce,  and  the  trustee  the  appointing  power, 
we  should  expect  to  Sod  the  tenure  of  the  office  defined  by  the  statute  by 
which  it  was  created.  Bat  there  is  no  such  office  created  or  recognized  by 
statute.  The  teachers  of  the  public  schools  are  not  public  officers,  but  simply 
the  employes  of  the  trustees  of  the  schools  in  whose  service  they  are  employed. 
People  T.  Board,  8  Hun,  177.  They  are  not  appointed,  but  hired,  and  the 
tenure  of  their  employment  must  lie  governed  by  the  same  rule  as  that  which 
applies  to  the  case  of  every  person  employed  In  the  service  of  another  under 
a  contract  of  hiring.  That  contract  is  one  of  which  neither  party  can  enforce 
specific  performance.  No  employer  can  be  compelled  to  retain  in  his  employ- 
ment a  serrant,  of  whatever  grade  or  whatever  the  term  of  his  employment, 
beyond  the  time  when  it  suits  his  pleasure  to  dispense  with  bis  services;  nor, 
equally,  can  the  person  employed  be  compelled  to  continue  in  the  employment 
beyond  the  limit  of  his  pleasure  and  convenience.  Either  is  of  course  liable 
to  an  action  for  a  breach  of  the  contract,  but  neither  can  employ  restraint  or 
force  to  compel  performance  on  the  part  of  the  other.  This  rule,  it  is  appar- 
ent, does  not  impair  the  obligation  of  the  contract,  but  merely  excludes  one 
mode  of  enforcing  its  obligation.  The  housekeeper  may  discharge  her  cook, 
the  keeper  of  horses  may  discliarge  his  groom,  the  merchant  his  clerk  or  book- 
keeper, the  manufactnrer  bis  overseer  or  superintendent,  notwithstanding  an 
unexpired  contract  of  employment,  and  the  remedy  of  the  person  discharged 
is  his  action  for  damages.  Ha  can  neither  compel  specific  performance  of 
the  contract  by  process  of  law  nor  maintain  himself  In  his  position  by  force. 
Of  course  the  rule  is  reciprocal  in  its  operation.  No  servant  or  employe  can 
be  compelled,  either  by  legal  or  personal  oonstr^t,  to  continue  to  render  the 
services  contracted  for.  He  may  leave  his  employment  whenever  he  sees  fit, 
and  the  remedy  of  his  emplf^er  ig  by  action  for  breach  of  contract.  Applying 
these  principles  to  the  case  in  hand,  it  seems  that  the  teacbn  cannot  be 
compelled  to  remain  in  the  school  and  teach,  nm  the  trustee  to  premit  her 
todoso.  The  obligation  of  the  contoact,  and  the  remedy  for  Its  violation, 
is  the  same  for  both.  The  remedy  ot  the  plaintiff,  if  discharged  without 
canse,  vrai  not  to  force  an  entrance  Into  the  sebool'^use  in  order  to  resume 
her  duties  as  teacbw,  bat  to  tender  a  contlnoance  of  her  servloes,  and  recover 
her  compensation  as  If  those  services  had  been  aotually  rendered  daring  the 
term  of  her  employment.  If  she  mistoc^  her  lemsdy  ne  defendant  was  jus- 
tified tn  resisting  force  by  toroe,  and  was  liable  In  this  action  only  for  excess 
of  force  empliqred.  Tbe  errmr  of  the  trial  court  was  In  Iwldlng  and  Instract- 
ing  the  Jar/,  in  effect,  that  the  trustee  had  no  power  to  dlacha^  the  teacher 
frtnn  her  employment  except  for  good  canse  shown,  and  that  the  teacher,  if 
discharged  intbont  such  oauae,  bad  the  right  to  continue  In  her  employment 
without  tlie  consent  of  the  trustee.  For  this  error  tbe  Judgment  and  order 
should  Le  reversed,  and  a  new  trial  granted,  with  oosts  to  abide  the  erant. 
AU  ooncur. 
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Oabfikld  Kat.  Bask  «.  Oolwkll. 
(Supreme  Court,  General  Term,  Ftret  Department.  June  M,  USOl) 

NmOTIABKiS  iNaTSDMIHTS— BOKA  Fisb  PDBOHASBBS. 

WhOTe  a  back  dlsoouDte  a  note  with  knowledge  tbat  the  makw  wigaaA  the 
simply  to  make  It  In  |noper  form,  and  with  the  underataadlng  that  he  — umimI  m 
respooBibUlty  in  doing  so,  there  can  be  no  reoorary  aa  agafaut  amih  makar  Sm 

of  toe  bank. 

Appeal  from  circuit  court,  New  York  county. 

Action  hy  Garfield  National  Bank  against  Frank  W.  Colwell.  Tfaere  wn 
a  Terdlct  and  Judgment  for  plHintiff,  and  defendant  appeals.  For  foimer  lit 
Igation  between  the  same  parties,  see  8  K.  Y.  Supp.  880;  5  K.  Y.  Sapp.  9S6: 
4  N.  Y.  Supp.  5. 

Argued  before  Yah  Bbvzit.  F.  J.,  and  Bradt  and  Dabiels,  JJ* 
'  IF.  B.  BUisMt  tor  appellant.   L.  C,  Waehner,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  Uie  balance  remais- 
ing  due  upon  a  promissory  note  made  by  the  defendant  to  the  order  of  S.  S. 
Bepworth  &  Co.,  wtiich  note  was  discounted  by  the  plaintiff.  It  appeared 
from  the  evidence  tbat  the  defendant  was  an  employe  of  Hepworth  A  Qo^ 
and  knew  the  vice-president  of  the  plaintiff,  Mr.  Robinson.  At  the  time  the 
note  in  question  was  made  the  defendant  had  a  conversation  about  the  need 
of  Hepworth  &  Ca  for  money,  and  that  Boblnson  thereupon  suggested  ths 
note.  The  witness  says:  "1  told  him  I  understood  from  Hepworth  &  Co.  that 
I  would  incur  no  liability  in  signing  this  note."  Whereupon  Boblnson  told 
him  to  have  such  a  note  made  up,  and  thitt  he  would  see  that  it  waa  dis- 
counted. "He  told  me  when  it  was  signed  and  made  up  to  take  it  up  to  the 
Garfield  Bank,  and  be  would  leave  instructions  at  the  bank  to  have  itdu- 
coiuiLed."  -  The  defendant  further  testified  that  he  saw  the  cashier,  and  UM 
him  that  he  had  a  note  signed  by  himself,  and  indorsed  by  Hepwtnth  &  Co.. 
and  that  Mr.  Boblnson  asked  him  to  take  the  note  up  there  and  presrait  it  to 
him,  and  he  would  leave  instructions  to  have  it  discounted;  tbat  he  had  tsM 
Boblnson  that  he  bad  been  informed  by  Hepworth  &  Co.  that  he  would  iocar 
no  liability  at  alt.  The  cashier  replied  that  he  ao  understood  it.  wbereupoa 
the  defendant  handed  him  the  note.  The  defendant  received  none  of  its  pro- 
ceeds, nor  any  consideration  whatever  for  Its  signature.  The  cashier  testi- 
fied that  the  conversation  was  that  the  defendant  signed  the  note  simply  to 
make  it  in  bankable  form,  and  that  he  assumed  no  reeponsibility.  and  had  no 
Tespoosibility  attached  to  him.    "I  accepted  said  note  under  these  circum* 

itances  as  cashier  of  the  Garfield  Bank."  Proof  having  been  ^Ivoi  ctf  the 
discount  of  the  note  by  the  plaintiff,  and  that  it  was  then  held  by  it.  theoonit 
directed  a  verdict  for  the  plaintiff.  In  this  we  think  there  was  error.  Un- 
doubtedly it  would  be  no  defense  to  show  that  the  plaintiff  knew  at  ttie  time 
of  tlie  discount  <rf  the  note  that  It  was  accommodation  paper.  The  mere  fae: 
tbat  it  was  accommodation  paper  would  In  no  way  affect  the  right  to  recover, 
because  the  giving  of  the  note  as  an  accommodation,  if  no  recovery  could  be 
had  upon  it  by  the  holder  of  the  note,  would  not  be  any  accommodation  to 
anybody,  because  nobody  could  use  it.  In  the  case  at  bar,  however,  the  proofs 
9bow  a  different  state  of  affairs;  not  only  that  it  was  accommodation  paper, 
but  also  that  there  was  a  distinct  understanding  between  the  maker  of  the 
note  and  the  payee  tbat  the  maker  should  incur  no  liability  by  the  signing  of 
*4ie  note.  The  case  of  Benton  v.  Martin,  52  K.  Y.  573,  and  Seymour  v.  Coco- 
\ng,  *40  N.  Y.  532,  establish  the  proposition  that  a  person  has  the  right  in  the 

ase  of  an  unst^aled  instrument  to  impose  conditions  the  observance  of  which 
is  essential  to  Its  validity.  This  rule  la  the  foundation  upon  which  Uxtae 
cases  rest  which  bold  that,  where  there  has  been  a  diversion  of  Uie  note,  on- 
iMi  the  holder  is  a  honaJUte  holder  without  notice  be  oannot  recovw.   In  ua 
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ease  at  bur  tt  i^ipnn  that  the  plaintiff  knew  that  it  was  the  understanding 
of  tbe  defendant  that  he  should  not  under  anj  drcomstanoes  be  liable  upon 
tlie  note.  Knowing  that  this  was  the  agreement  between  tbe  parties.  It  Is 
difficult  to  see  how  with  such  knowledge  It  oould  acquire  the  right  to  enforce 
tliHt  which  It  knew  had  been  agreed  should  not  be  enforced.  Ttie  plaintiff 
did  not  therefore  occupy  the  posltioa  of  a  iona  jldt  holder  without  notice. 
The  judgment  and  order  appealed  from  must  be  reversed,  and  a  now  trial 
4ifderedi  with  coata  to  the  appellant  to  ablda  the  eTsnt.  All  otweiir. 


Spebb  o.  Mbtrofoutak  £l.  Bt.  Oa 
(SuprenMi  Court,  Oan«raI  IVrm,  fHrat  DtgNirtnMnt.  Jane  98^  1800.) 

1.  AmiL— &BTIEW— QusmoNe  ov  Faot. 

On  as  liBiM  whether  anthorl^  to  iettlesiiMtlon  had  baa  vented  byj^alatUt 
biCore  a  ■etUement  was  aotoally  made,  the  flndlng  of  the  reftne,  to  woom  the 
nattM  was  referred,  is  not  ooaeTaslTeiiiwn  the  freneraltenn,  bat  It  u  the  dntyot 
that  ooart  to  ocmilder  tha  erldeDoe,  aad.  If  npon  the  whole  ease  It  tbinha  a  diflsnnt 
nsnltshoold  have  been  arrlTed  at,  to  deolda  aooordlngljr. 

a.  FEAonoB  IK  CmL  Oabs*— armruTKHr—SBRivft  Asma. 

A  stipulation  b7  a  parte'  ma^  be  set  adde  where  it  appears  that  it  wasffivaa  an- 
adTiBetiOj,  that  It  would  be  Inequitable  to  hold  him  to  it.  and  that  the  other  partjr 
has  not  been  prefudlced  tJienbr. 

Appeal  from  special  term.  New  York  county. 

Action  by  William  Sperb,  Ji.,  against  the  Metrop<Mtan  EtoTated  Bailway 
Company.  Defendant  appeals  from  an.order  setting  aalda  a  atipalatlon  for 
the  settlement  of  the  action. 

Argued  before  VAX  Bbuht,  P.  J.,  and  Bbaot  and  Daniels.  JJ. 

2>uv/«f  (fi  liapallo,  {Broiimd  Tollei,  at  counael)  for  appellant.  Sdwim 
jr.  FelU  for  respontoit. 

Van  Brunt,  P.  J.  A  motion  was  originally  made  for  this  purpose  at  the 
special  term,  but  upon  tha  hearing,  tbe  Judge  presiding  not  being  willing  to 
pass  upon  the  coDflictlng  statementa  made  In  the  affldavita,  a  ref«»nce  by 
eonsent  was  made  to  Stephen  H.  Olin  to  take  proofs  and  report  the  same  with 
bia  opinion  thereon.  Tha  referee,  after  hearing  the  partiea  and  the  proofs 
which  they  produced*  reported  tlMt  early  in  tbe  month  of  April,  18o9,  the 
plaintiff  authorized  hia  attorney  toaettle  this  action  with  Uie  derendanta  apon 
the  receipt  from  them  of  the  sum  of  •3,000.  and  that  on  tbe  I9th  of  April 
the  plaintiffs  bj  notice  in  writing.  levc&ed  and  annulled  the  said  authority 
to  settle  the  action;  that  an  agreement  for  the  settlement  of  tbe  action  was. 
on  the  18th  of  April.  1889.  signed  by  the  defendants'  attorneys,  and  deliverod 
to  the  plalnUlTa  attorne/,  but  tliat  the  said  agreement  waa  not  on  said  day 
^gned  by  the  plaintiff's  attorn^  and  delivered  to  the  defeodanta*  attnnay; 
that  thereafter,  and  after  April  19. 1889.  and  after  the  aald  levocatlon  of  his 
authority  tooettle  the  action,  the  plaintiff's  attwnay  signed  the  said  stipula- 
tion, and  delivered  the  same  to  the  defendants'  attomeiy.  Upon  these  facts 
the  oottrt  vacated  the  stipulation,  and  from  the  order  thereupon  entmd  this 
appeal  is  taken. 

It  is  claimed  unm  tbe  part  of  the  appellant  that  there  is  no  evidenoa  what- 
ever to  sustain  tm  flndli^  of  the  referee  that  Uke  stipnlation  waa  not  signed 
the  plalotUTa  attorney  until  after  the  revocation  of  bla  authority.  The 
counsel  tot  the  roepcodent  clalma  that  as  the  sole  question  to  be  determined 
npon  tbe  motion  was  one  of  fact,  and  that  as  a  f nU  oppfflrtnnity  waa  offered 
to  the  defendants  to  produce  their  proofs  before  the  nttxm,  uA  that  after 
doing  so  both  the  referee  and  the  Jndge  at  special  term  have  concurred  that 
the  motion  should  be  granted  and  the  sUpulation  vacated,  this  court  will  not 
nriew  the  facta,  and,  unless  some  error  ol  law  Is  found,  it  will  affirm  1^ 
order  appealed  from.  We  think*  however,  that  tha  learned  nonmal  for  tbe 
v.lOH.T.a.no.ll — 56 
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respondent  is  mistalEeTi  in  respect  to  the  duty  of  tbis  eonrt  upon  the  heating 
of  this  tijipeal.  We  think  that  it  is  bound  to  consider  the  eridence,  Hn<l,  if 
upon  the  whole  case  it  thinks  that  a  different  result  shoold  bare  been  arrivH 
at,  it  Is  its  duty  80  to  decide.  There  are  no  qaestions  ot  law  involved  in  t)i:3 
appeal,  but  simply  a  question  of  fact,  and  although  the  court  In  raviewing 
the  facts  should  bear  in  roind  the  circumstance  that  the  referee  in  examining 
the  witnesses  before  him  had  the  benefit  of  their  oral  testimony,  had  the  ben- 
efit of  tbeir  demeanor  upon  the  stand  in  determining  what  credit  shoul-J  be 
given  to  their  evidence,  bis  findings  thereon  are  not  necessarily  conclusive. 
Ttiere  is  unfortunately  in  this  case  a  degree  of  uncertainty  In  reference  to 
certain  material  features,  which  makes  it  somewhat  embarrassing  when  t4ie 
court  considers  the  evidence  taken  before  the  referee  as  It  appears  in  the  rec- 
ord now  preseuted.  There  was.  from  the  evidence  ofCered  upon  the  part  of 
the  plaintiff,  a  presnmption  created  arising  from  the  admissions  of  the  at- 
torney, sworn  to  by  the  plnlntilf  and  his  witness,  and  which  evidently  wafi 
believed  by  the  referee,  that  the  stipulation  in  question  had  not  been  aigneti 
by  the  attorney  until  after  ttie  revocatiim  ot  liia  authority.  It  la  tnie  opoQ 
his  examination  the  attorney  testified  to  a  condition  oi  affairs  which  la  iaeoa- 
sistent  with  this  idea,  as,  according  to  his  testimony^  the  stipulation  wns 
signed  immediately  after  Mr.  Smith  returned  from  his  -interview  with  the 
plaintiff,  a  day  or  two  before  the  revocation.  It  Is  true  that  the  attorney 
could  not  give  the  date  upon  which  he  claims  this  stipulation  to  have  been 
signed;  but  we  think  that  no  great  weight  should  he  placed  upon  this  fact, 
because  If  a  date  is  fixed  by  testimony  as  to  events  It  is  equally  as  satisfactory 
as  though  the  particular  date  had  been  given,  because  it  is  a  familiar  feature 
In  resp^  to  teistimony  that  many  penons  cann(rt  recoilect  dates,  but  whose 
recollection  of  events,  and  the  seqnenee  of  events,  is  perfect.  This  testimonr 
was  entirely  inconsistent  with  that  given  on  behalf  of  the  plaintiff  by  the 
plaintiff  himself  and  Mr.  Thomas,  who  saw  the  plaintiff's  attorney  subse- 
quent to  the  revocation  of  the  autbiHlty.  And  we  are  equally  onfortonate  in 
Uie  wmt  of  memory  of  the  representative  of  th»  defendants*  attorneys,  wbo 
had  charge  of  this  matter.  Their  blotter  sbows  that  andonbtadly,  on  the  Ibtb 
of  April,  a  stlpalatlon  was  signed  for  the  settlement  tbla  ease,  but  b; 
whom  does  not  iqipear,  and  it  Would  seem  to  be  probable  that  that  entry  w» 
made  at  the  time  the  sHpulation  in  question  was  signed  by  the  defendantn' 
lAtomeyi  and  sent  to  the  plaintiff's  attorney.  This  witness  has  no  independ- 
ent memory  of  the  date  when  the  exchange  of  stipidatlons  took  ^baoe.  AH 
that  he  could  testify  to  after  reading  the  entry  was  that  he  beUeved  that  on 
the  18th  of  April  he  exchanged  written  stipulations,  and  that  all  Uiat  be  reo 
(Elected  positively  was  that  stipulations  were  exchanged.  It  la  ttve  tliat  cer- 
tain letters  from  the  plahitlfTs  attorney  to  the  plaintiff  were  eoagbt  to  be 
proved,  but  tiiore  was  no  satisfactory  evidence  that  th^  had  ever  been  re- 
ceived by  the  plaintiff,  so  as  in  any  way  to  Invalidate  the  testimony  which  be 
gave  before  the  referee. 

It  is  urged  upon  the  part  of  the  appellant  that  there  was  a  radical  misco re- 
ception of  the  issue  before  the  referee,  and  of  the  situation  of  tiie  pai^sa  ret- 
aUve  to  the  burden  of  proof.  Upon  tbis  point  we  tiilnk  there  !■  idao  m  ma- 
conception  npon  the  part  of  the  appellant.  The  rlffht  of  the  pUntiff  to  .« 
relieved  from  this  situation  does  not  depend  upon  the  strict  mlcaef  law;  but. 
in  view  of  the  &ct  tbat  the  dtfendants  have  lost  nothing  by  reason  of  tLe 
stipulation  being  given,  the  oourt  could  relieve  the  plainHfl  from  the  stip- 
ulation even  after  it  had  been  given  by  his  own  act,  if  it  was^ven  Inad- 
visedly, and  it  would  be  inequitable  to  hold  him  to  Its  temw.  Tbo  burden 
therefore,  is  not  entirely  upon  the  plaintiff  to  show  that  tUs  Btipnlation 
absolutely  signed  after  the  withdrawal  of  the  anthorlty.  If  thoe  was  grn^* 
doubt  upon  that  subject,  the  court  would  be  Justified  in  relieving  the  phdnti? 
from  tike  sttvatlon,  although  be  did  not  afasolntefy  esteblMi  that  tt  ted  beet 
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Binned  snba«giicmt  to  tbe  revocation  of  the'satborltj.  Upon  an  examlnalion 
of  the  ovideDca  in  tbis  case,  we  see  no  reason  for  interfering  with  tbe  wdw 
of  tbe  court  below,  and  it  should  be  aflBnned,  with  910  eosts  and  ditbun^ 
maots.   All  ooncnr. 


PjBOPLs  «s  roZ.  CuHNiNORAii  0.  BoBB  et  al,.  Park  Gommlsaloners. 
(SupTMM  Court,  Gmtral  Term,  First  I>«p«tHMnt  June  30, 1880.) 

lluHlcnrAi.  OoapomATioHB— BmtOTAi.  or  Fouobmak. 

Tbe  dlimtwl  of  a  poUoeman  on  a  obarge  of  being  on  a  certain  oooaslon  so  muob 
affected  by  the  habitual  qbo  of  aloohoUo  drinks  as  to  be  nnflt  for  duty  will  not  be 
disturbed  on  certiorari,  though  relator  was  not  aotnally  Intoxicated  on  themomlng 
in  qnestkm,  where  there  U  sufBcteat  erldeaee  to  show  ttanthls  peonUar  oondittoa 
waa  dne  to  ohronlo  aloohoUun. 

Certtorart  to  teriew  tbe  action  of  the  board  of  parte  commiBslonerB  of  tta» 
city  of  Kew  York  in  dlsmiasing  relator,  Mlobael  £.  Gnnnlngbam,  from  tb» 
police  force  of  the  department  of  pablic  parks. 

Argued  before  Van  Bbukt,  P.  J.,  and  Bbast  and  Daniels,  JJ. 

A.      Pturdy,  tux  relator.   fl>.  0.  OetaMon,  fbr  respondoits. 

Vak  Bbukt,  p.  J.   Thcire  bare  been  many  eases  brongbt  to  this  eonrt  for 
review  where  policemen  hare  been  dismissed  from  the  force  upon  the  ohargo 
of  incapacity  for  dufy  becaase  of  drinking,  but  this  is  the  first  instance  ift 
which  a  relator  has  presented  a  case  to  the  court  where  he  has  been  dis- 
charged tor  incapacity  to  do  duty  because  he  had  not  taken  a  drink.   The  re- 
lator was  duly  served  with  a  notice  whereby  be  was  charged  with  improper 
conduct,  and  with  conduct  unbecoming  an  officer,  the  specitication  being  that 
be  was,  on  a  day  therein  mentioned,  so  much  affected  by  the  habitual  use  of 
a](X)boIie  drinks  as  to  be  anflt  to  perform  his  duties,  and  that  he  was  guilty  of 
unbecoming  conduct,  the  cause  of  which  was  that  he  was  suffering  from 
chrouio  alcoholism.   It  appears  from  the  evidence  that  upon  the  day  in  ques* 
tion  the  relator  could  not  maintain  his  position  in  the  ranks,  and  tl^t  be  was 
asked  by  the  sergeant  what  was  the  matter,  and  the  relator  told  blm  he  bad 
a  pain,  indicating  that  it  was  in  his  side;  that  the  sergeant  ordered  the  re> 
later  from  the  ranks  to  take  a  seat,  subsequent  to  whl^  the  relator  seemed 
to  be  all  right,  and  afterwards  he  waa  sent  on  post.   Tbe  sergeant  testified 
that  his  condition  in  the  ranks  seemed  to  be  tliat  of  a  man  about  to  have  an 
epileptic  fit;  that  he  seemed  all  broken  up  from  the  hips  up,  but  good  enongb 
in  the  legs.   The  evidence  of  the  rdator  was  that  he  was  np  all  night  the 
night  before  the  parade  KO^QS  ttoxa  station-house  to  atationihouse  looking  for 
a  child  that  was  lost;  that  his  wife  was  sick,  and  that  he  tiad  hud  no  break- 
fast; that  he  had  reported  for  duty  at  6  o'clock,  and  waa  nervona  on  account 
of  his  Qncertainty  as  to  his  child,  but  otherwise  was  as  well  as  ever;  that  be 
bad  a  pain  across  bis  back  like  a  knife  going  through  it,  and  that  the  pain 
went  away  shortly  after  he  stepped  out  of  the  ranks.   The  police  surgeon 
who  examined  the  relator  upon  tlie  day  in  qneetion  testified  that  he  was  di- 
rected to  make  an  examination  of  the  officer  to  find  out  whether  he  was  under 
the  Influence  of  liquor  or  not.    The  officer  was  then  on  post.   He  was  sent 
for,  and  when  be  came  In  the  surgeon  informed  him  that  he  had  been  directed 
to  examine  him.   He  made  tbe  examination,  and  found  that  although  he  waa 
suffering  frcnn  what  he  considered  to  be  dironlo  alooholl^pa,  he  was  in  a  con- 
dition to  enter  upon  hiu  duty.   His  condition  was  such  that  he  was  not  justi- 
fied In  saying  that  he  was  intoxicated.   It  was  not  an  acute  case  of  alcohol- 
ism, hot  bis  condition  was  due  to  the  long-continued  use  of  alcoholic  stimu- 
lants. He  was  further  asked  whether  the  conduct  of  the  relator  twfore  his 
removal  from  tbe  ranks  might  have  been  due  to  chronic  alcoholism,  to  which 
he  responded  that  he  would  not  pretend  to  say,  because  he  didn't  see  him  at 
that  tbnOf  bot  troin  what  he  bad  beard  he  sboold  say  it  migl^  possibly  have 
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been  due  to  the  fact  of  long-oontinned  drinking.  Upon  tbe  doee  at  the  oral 
testimony  oonneel  for  the  relator  saggested  that  the  defendant  be  examined 
by  an  expert  phjrsiclan,  and  that  sudb  physician  give  bis  opinion  as  to  whether 
the  defendant  was  a  sufferer  from  chronic  alcoholism.  It  was  so  ordered, 
and  the  case  was  adjourned  until  such  ex«nination  was  made.  He  was  ex- 
amined by  Dr.  Hamilton*  who  reported  that  he  was  suffering,  in  hte  opinion, 
from  chronic  alcoholism,  and  his  breath  indicated  that  he  had  recently  im- 
bibed; that  his  physical  condition  was  then  such  that  if  bis  habit  continued 
itwasooly  a  question  of  time  when  he  would  be  incapacitated  for  police  doty. 
Upon  this  evidence  the  relator  was  dismissed,  and  we  see  no  reason  to  inter- 
fere with  the  determination  of  the  commisslonera.  There  was  sufficient  evi- 
denoe  from  which  the  commissioners  might  come  to  tbe  oondnsion  that  his 
peculiar  condition  on  the  morningin  question  arose  from  the  effects  ot  his  in- 
dulgence in  alcoholic  liquors.  It  was  not  necessary  that  it  should  reeult  from 
intoxication  then  present.  If  bis  habits  were  such  that  they  rendered  him 
liable  to  be  nnfit  for  duty,  and  such  a  result  arrived,  it  was  within  the  power 
of  the  commissioners  to  administer  discipline  therefor.  With  tbe  extent  of 
the  discipline  we  have  nothing  to  do.  It  was  a  matter  within  the  discretion 
of  tbeconimisBioners,  and  if  we  bad  the  power,  in  the  case  at  liar,  we  do  not 
think  that  it  should  Iw  interfered  with.  A  persob  who  has.  by  the  constant 
use  of  alcoholic  drinks,  gotten  into  the  condition  in  which  the  reilator  evi- 
dently was  on  the  morning  in  question,  does  not  seem,  to  be  a  proper  person 
to  be  upon  aiiy  police  force.  The  proceedings  should  be  afflrmed.  and  tbe  writ 
dismissed.  wlUi  eosta.  All  ooncnr. 


Glabxb  o.  CsmMXHB. 
(SuprwM  Oomt,  Om&ral  ^rm,  Flint  Heportment  JvHj  U,  UOOl) 

KiauoBNoa— BriBBirca. 

Defendant  constracted  a  bridge  over  a  b«noh  he  was  dlgginv  In  a  pubUo  OomiBli- 
fare.  A  wagon  passing  over  the  bridge  strook  a  loose  beun  fying  theveon,  oaui&g 
it  to  tut  up  and  strike  and  injure  plaintiff.  There  waa  evidence  from  whicb  ii 
might  be  inferred  that  the  beam  was  placed  on  the  bridge  by  defendant  to  dirida 
the  drive-way  from  the  footpath,  and  it  appeared  that  defeudanVa  employer  le- 
plaoed  the  beam  when  it  was  lEnoclEBd  ont  of  portion.  Held,  that  the  qimalon  ol 
aefendaut'8  negll^enoe  should  have  been  submitted  to  the  jniy,  thou^  the  dtirer 
of  Uie  wagon  might  have  been  more  oarefuL 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Kate  E.  Clarke  against  John  D.  Grimmins.  From  a  Jodgment 
rendered  in  favor  of  defendant  upon  a  dismissal  of  her  complaint  the  pUntil 
appeals. 

Argued  before  Babtlett  and  Basbxtt,  J  J. 

Lowng,  Btom  A  AuerdooA.  for  ai^laiit.  St^aum  A  Ogdm,  for  rw|wiiBl 

ent. 

Babbbtt.  jr.  The  t«al  qneatlon  upon  this  i^^ieal  la  whethw  Xbm  daCtedant 
was  responsible  for  tbe  odstsnoe  at  the  ptrtnt  In  qneotlfm  fA  the  pittoe  oC  tim- 
ber whidi  Injoied  the  plaintiff.  If  be  was,  then  I  see  no  reasim  for  the  aon- 
suit  It  was  negligence  to  leave  an  unsecured  beam  looae  at  snehaplMau  At 
all  events,  tbe  question  of  negligence  was  plainly  tox  tbe  jury.  At  tl»  ttin« 
<tf  the  accident  the  defendant  was  digging  a  trench  In  Braadwaj*  baknr  Lib. 
er^  street,  and  he  had  there  constructed  a  Inidge  over  aoeh  traudi.  Tti^ 
was  some  ten  days  or  two  weeks  before  thephdatifl  was  injured,  and  tiia  sub- 
way work  was  still  progxessing  when  tiie  aoeideiit  oocorred.  A  looaa  beam 
waa  left  lying  upon  this  bridge,  and  it  had  oooaatonally  been  kaocfcad  oat  of 
position  prior  to  tbe  accident,  and  replaoed  by  labonn  on  the  aabway,  Th« 
aoeident  was  eauaed  fay  the  hind  wheel  of  a  eoal-eart  ninning  apon  ona  o(  tbe 
ends  of  the  beam  and  tilting  tbe  other  and  op.  Tbe  and  wbloh  was  thna  ale. 
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Tftted  ikrack  tbe  pbUntlff  on  her  head,  and  injuied  her.   It  seems  to  at  quite 
dear  tbat  a  prima  fada  case  was  thus  made  out  against  this  defendant. 
There  vas  no  presomption  that  a  stranger  had  deposllra  the  beam  upon  the 
bridg&  On  tiie  contnixy,  there  was  a  fair  inference,  for  the  consideration  of 
the  juiy.  that  the  defendant  or  his  servants  bad  placed  it  there  to  serve  as  a 
line  of  diTlaton  between  tbe  footpath  and  the  road-w^.   His  employee,  too, 
replaced  it  when  it  was  knocked  oat  of  poeitlon,  and,  indeed,  everything  in 
the  OHse  tended  to  support  the  presumption  that  it  was  part  of  Uie  d^endant's 
bridge.  Such  was  probably  the  fact,  and  the  jary  would  liava  been  quite  Justi- 
ied  in  so  finding.  This  beam  should  either  have  been  removed  altogether  or 
secDtdy  nailed  to  tbe  bridge,  certainly,  when  it  was  seen  that  accidents  might 
ooeor  ftom  its  being  knocked  about  by  passing  vehicles.   The  case  In  our 
Judgment  should  have  been  left  to  tbe  jury.  Noreantbonmiault  be  sustained 
upon  the  theory  of  tbe  negligence  of  tbe  driver  of  tbe  eoal-cart.   He  had  a 
right  to  piooeed  freely  upon  ue  public  highway,  without  being  delayed,  hin- 
dered, or  embarnused  by  Ulagal  or  negligent  obstructions.  The  defendant,  if 
guilty  of  n^Ugmca  with  regard  to  Uie  beam,  and  thus  the  primary  factor* 
cannot  escape  beeaose  the  driver  might  have  withdrawn  from  a  poeitlon  where 
he  had  a  right  to  be,  or  deviated  from  Us  propw  direction,  or  otherwise  treated 
the  obatnutlon  wlUi  gnater  circnmspectlon.  The  judgment  should  be  r»- 
Taiaed,  and  a  new  tdalorderedt  with  oosts  to  the  appellant  to  abide  the  event. 


Tatxor  o.  Saxs  «(  al. 
(Suprems  Court,  6e?ieral  Term,  Second  Department.  July  18, 18OO1,} 

Balk— RiaHTS  or  PtmoHABBB— DBncnvB  Quality. 

A  parohaser  of  Inmber  wbo  declines  to  acoept  tbe  same  becaaM  it  is  not  ct  the 
attptuated  quality  oaa  recover  the  money  paid  for  freight  and  oostoots  dattea  and 
for  storage,  Dot  cannot  at  the  lame  time  recover  damages  for  a  breach  of  the  €o^ 
tract,  as  snob  a  claim  would  proceed  on  an  affirm aooe  of  the  contract. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edgar  B.  Taylor  against  Charles  O.  Saxe  and  Frank  J.  Size. 
There  was  judgment  for  pl^ntUT.   Defendants  appeal. 
Argued  befwe  Babhard,  P.  J.,  and  Dtkkah  and  Fbatt*  JJ. 
HarrU  A  Hudd,  fnr  appellants.  Thompwn  A  Lovm,  for  respondent. 

Dtkuak,  J.  This  action  is  based  upon  a  violation  of  a  contract  made  by 
tbe  defendants  with  tbe  plaintiff  for  the  sale  and  delivery  to  them  of  a  boat- 
load of  pine  plank.  The  cause  was  tried  before  a  referee,  wbo  found  that  tho 
defendante  Mreed  to  sell  to  the  plaintifl  a  boat-load  of  pine  plank,  then  in 
Canada,  for  Sn  cents  a  plank,  delivered  at  Poughkeepsle,  and  to  induce  the 
plaintiff  to  make  tbe  purchase  the  agent  of  the  defendants  wbo  made  tbe  sate 
represented  to  the  plaintiff  that  30  per  cent,  of  the  plank  should  be  of  tbe 
quality  known  In  the  trade  as  "dressing,"  and  70  per  cent,  thereof  should  be 
of  a  quality  known  In  the  trade  as  "better  tbut  dressing;"  and  that  the  pur- 
chase was  made  by  tbe  plaintiff  in  reliance  upon  such  representation  as  to 
quality;  that  the  plaintiff  was  to  pay  tbe  duty  on  the  lumber  when  it  pused 
Lbe  frontier,  and  the  freight  thereon  upon  Its  delivery,  and  deduct  such  pay- 
ments from  the  purchase  price  of  the  lumber;  that  the  lumber  reached  Pougb- 
teepsie  the  forepart  of  October,  1888,  and  the  agent  of  tbe  plaintiff  refused 
,0  accept  the  same  upon  a  claim  that  it  was  not  of  the  quality  represented, 
md  the  plaintiff  immediately  telegraphed  the  defendants  tbe  refusal  of  tbe 
plaintiff  to  receive  tbe  lumber.  Thereupon  the  defendants  sent  their  agent 
o  Poughkeepsle  to  act  for  them  in  the  premises,  and  when  he  examined  the 
ilank  he  pronounced  them  of  a  kind  and  quality  different  from  what  the  de> 
endanta  had  ecmttaoted  to  sell  to  the  pUintiff.  The  agent  of  the  plaintifl 
uformad  ttie  agent  of  the  defendants  wat  the  lumber  was  all  calls,  and  tbat 
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be  wooM  not  receive  the  mme;  and  then  the  agent  of  the  defendaalB  if* 
queflted  the  agent  of  the  plaintiff  to  permit  the  captain  of  the  boat  to  nnloid 
the  plank,  and  whatever  was  right  would  be  done.  Thereopon,  in  reliann 
upon  such  statement,  the  plaintiff  permitted  the  captain  to  place  the  plank 
upon  the  plaintSfTs  dock,  and  paid  the  freight,  amoanting  to  •499.11.  Ttw 
plaintiff  had  before  tiiat  paid  the  duties  npoa  the  lamber,  amoimtiiig  t» 
•883:80.  On  the  10th  day  of  October  the  plaintiff  again  notifled  the  defend- 
ants that  he  could  not  nse  the  plank,  that  they  were  cullg,  and  wen  ootu 
represented.  The  referee  found  as  a  fact  that  there  were  12,803  plank  in  tbt 
boat-load,  and  they  would  have  been  worth  44  cents  iqtiece  bad  tbey  beea 
of  the  quality  and  kind  repreeented;  that  the  plaintiff  never  received  ttaa 
plank,  bnt  permitted  the  same  to  remain  on  bis  doek  at  PonglikeefiBie;  and 
that  the  storage  for  the  same  had  been  worth  926.  As  a  conclnaioa  of  Isv 
the  referee  found  that  the  plaintiff  was  entitled  to  recover  from  the  defcnl- 
ants  «330.80,  with  interest,  for  the  duties  paid  on  the  lumber;  •499.11.  with 
Interest,  for  freight  paid  thereon;  925  for  storage;  and  •984.24  tar  ilamigsi 
for  a  breach  of  the  contract. 

The  facts  recited  are  easily  deduced  from  the  evidence,  and  are  tmkenmainlT 
from  the  findings  of  the  referee.  The  contract  between  these  partiea  waafor 
the  sale  and  ddivery  of  property  of  a  certain  description,  and  iras  what  tto 
law  terms  an  "executory  oontract;"  and  when  the  defendants  cnma  witli  a 
inferior  article  open  to  inspection,  it  became  necessary  for  the  plaintiff  to 
take  his  position,  and  when  he  discovered  that  the  lumber  tendered  did  not 
answer  the  character  required  by  the  contract,  there  were  two  courses  whiA 
he  might  adopt;  He  could  refuse  to  accept  the  plank,  and  thaa  resdnd  the 
contract  and  recover  the  money  paid  for  freight  and  duties,  or  be  could  keep 
the  lumber,  and  rely  upon  the  contract  to  recover  the  damages  be  sustained 
through  its  breach  by  way  of  counter-claim  to  an  action  for  the  price.  Bai 
he  could  not  pursue  both  these  remedies,  because  tliey  were  inooDSistcoL 
Environed  by  such  circumstances,  the  plaintiff  exercised  his  right  of  ebdce, 
and  declined  to  accept  the  lumber,  and  thus  rescinded  the  contract,  and  sach 
election  gave  him  the  right  to  recover  back  the  money  he  had  advanced. 
Upon  that  theory  the  lumber  remained  the  property  of  the  defendants,  and 
the  plaintiff  might  recover  for  its  storage.  But  the  plaintiff  went  further  id 
this  action,  and  sought  to  recover  damage  for  a  breach  of  th«  coatcact,  and 
he  has  recovered  upon  that  claim,  but  the  recovery  for  that  item  cannot  be 
sustained.  His  ciadm  to  recover  back  the  money  advanced  for  freight  acd 
duties  rests  upon  the  abrogation  of  the  contract  by  hfs  refusal  to  rec^ve  tbe 
lumber,  while  his  claim  for  damages  proceeds  upon  the  afflrmatitHi  and  ooa- 
summntion  of  the  contract,  and  a  recovery  by  reason  of  a  violation  tbereoC 
If  the  lumber  had  been  accepted  by  the  plaintiff  the  contract  would  have  ' 
then  l>een  executed,  and  he  could  sustain  no  action  for  the  reooverr  at  the 
money  paid  for  freight  and  duties,  because  that  would  have  been  a  iMtymen: 
on  account  of  the  purchase  price  of  the  lumber,  according  to  the  agreemeat: 
but,  having  declined  to  accept  the  plank,  he  was  In  a  position  to  sue  for  the 
money  thus  paid,  upon  the  principle  which  justifies  an  action  for  tbe  recovery 
of  the  purchase  price  of  property  upon  the  nullification  of  the  sale  where  tim 
price  has  been  paid  by  the  purchaser.  After  the  rescission  of  the  contract 
the  defendants  could  sustain  no  action  against  the  plaintiff  for  tbe  price  of 
tbe  lumber,  because  it  had  not  been  accepted,  and  still  belonged  to  tbe  de- 
fendants. Otherwise,  If  It  had  been  accepted,  the  defendants  might  ane  far 
the  price,  and  the  plaintiff  could  recover  bis  damages  for  a  breach  of  tbe  con- 
tract by  way  of  connter-cliilm  to  such  action.  But  now,  since  tbe  atoogath^n 
of  the  contract,  the  plaintiff  cannot  recover  damages  for  its  vl<^tion  because 
such' a  claim  would  proceed  upon  the  affirmance  of  the  oontraet.  Aa  there-  i 
fore  tbe  claim  of  the  plaintiff  for  damages  can  rest  upon  nothing  bat  tbe  coo-  I 
tnet.  It  has  no  basis  for  its  Bn^wrt*  au  that  portion  of  the  judgment  is  «^ 
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londoab.  The  MIowing  iMitboriUeB  jnstUy  tb«  views  we  have  expressed:  2 
K«nt,Coinm.(10thEd.)660i  SpragueY.  jBZafta,20Wend.  64;  Barty.  WHght, 
17  Wend.  277;  QallagTter  v.  Waring,  9  Wend.  28.  The  jodgment  sbuuld 
ttierefore  be  modifled  bj  striking  therefrom  the  sum  of  •984.24,  allowed  for 
damages,  and,  as  so  modified,  afllrmed,  without  costs  to  either  party  on  Uiis 
appeaL  All  concur. 


In  f  WTLum^t  BsTAm 
(Supreme  Court,  Qmeral  Term,  Stooni  DepaatmenL  Jolj  18, 1890.). 

WtaiU— CoNBTBuoTioir— Spiorno  Bamman, 

A  testetor  directed  the  nle  of  hla  household  fiinittnre,  and  tiiat  the  balaDOS  of 
the  proceeds,  after  payment  of  the  ftmeral  expeneee,  be  paid  to  a  certain  tHuned 
dinreh.  He  then  beqneathed  toone  B.  the  Joint  note  of  heraalt  aad  her  hosbaad. 
^thetonrthoUmieof  tbewUl  testator**  estate  waa  directed  to  be  MpUadtotbe 
payment  of  certain  legadea  therein  glren,  and  that  any  restdoe  shoola  be  Prided 
among  **tbe  said  lefrateee  In  the  same  pn^MTtloa  ttatt,  the  seveml  legaete*  bear  to 
eaefa  other,"  and  that  a  deAetoAOT,  tf  the  **saleof  mr  prmertv  abonid  ptore  lasnf- 
floiOBt  ftir  tbe  payment  of  all  aala  iegaoles  in  f  oU, "  ahould  be  oome  in  like  manner. 
BtUd,  that  the  oeaueets  of  the  note  and  the  balanoe  of  the  proceeds  of  the  fnmltnre 
were  spedflo  beqnesta. 

Appeal  from  sarrogate's  court,  Dutchess  count;^^. 

This  is  an  appeal  taken  by  Wesley  Brett,  aresiduary  legatee  under  the  will  of 
Robert  Willett,  deceased,  from  that  portion  of  a  decree  directing  a  distribu- 
tion of  the  estate  which  allowed  Susan  A.  Scott  and  the  Fiiat  Methodist 
Splscopal  Clramb  of  Mattcawui.  N.  Y.,  to  shan  la  the  dlstrtbutloB  of  the 
anrplna. 

Argued  before  Babhabd,  F.  J.,  and  Dtkhan  and  Pratt,  JJ. 
A.  K,  Phmtpt,  for  appellant    W,  R,  WooOin,  for  respoadent  Susan  A. 
SeoU. 

BASHAKik^  P.  J.  The  baqnest  of  the  note  to  Susan  A.  Scott,  which  was 
described  in  the  will  as  "the  joint  note  ot  herself  and  John  £.  Scott,  her  hus- 
Innd,  together  with  all  moneys  which  may  be  due  thereon  at  the  time  of  my 
death,"  waaaspeol&o  bequest.  The  language  of  the  will  distinguished  the 
tUng  ^Tfltt  fmn  all  others  ot  the  same  kind.  By  the  construction  of  the 
will  it  is  excluded  from  any  abatement  on  aooonnt  of  an  Insufficiency  of  prop- 
^y  to  pay  other  legacies  in  tulL  By  the  second  clause  of  the  will  the  testa- 
tor directed  the  sale  of  his  household  fUTniturB»  and  to  apply  the  proceeds  to 
the  payment  ot  the  funeral  expenses,  uid  the  balance  rrautining  was  to  be 
paid  to  the  First  Methodist  Episcopal  Church  of  Matteawan,  absolutely.  By 
the  third  clause  of  the  will  the  note  in  quertion  was  glren,  and  by  the  fourth 
^ose  the  rest,  residue,  and  remainder  was  applied  to  the  payment  of  certain 
lagacies  therein  given.  The  will  provides  that  if  there  is  any  residue  it  sliall 
be  divided  among  **Uie  said  legatees  in  the  same  proportion  that  the  several 
legacies  bear  to  each  other,  "and  that  a  deficiency,  if  the  "sale  oi  my  property 
aboold  prove  inaufBctoit  for  the  payment  of  all  said  legadee  in  fuU,*'  should 
be  borne  in  like  manner.  Under  this  clause  of  the  wiUllte  note  could  not  be 
ainted.  and  was  not  embraced  with  the  legacies  payable  out  oi  the  reaidue  of 
the  estate,  after  ita  withdrawal  from  the  estate.  The  same  conclusion  must 
b«  leaobed  as  to  the  gift  of  the  hahtnee  of  monciys  realized  from  the  sale  of 
the  bonsehfdd  furniture  of  the  testatw,  and  given  to  the  Methodist  Episcopal 
Church  under  the  second  clause  In  the  wilL  The  church  was  given  a  part  of 
tin  proeeeda  of  certain  definite  property,  and  was  intended  to  be  wfaoUy  s^ 
arate  from  his  scheme  for  the  distributioa  of  the  surplus  of  this  balance  of 
the  estate,  as  effected  bgr  the  fourth  clause  of  the  wilL  .That  dause  created  a 
class  of  legacies  to  be  paid  out  ot  the  residue  of  the  estate,  and  it  is  only  to 
thla  class  that  the  exeeas  was  to  go  in  proportion  to  the  legacies.  The  decree 
•(  the  anrrogate  riuKild  therefore  be  modified  so  as  to  exclude  the  ehurob  un- 
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derthe  secMid  clause  of  the  will,  ud  Susan  A.  Soott  under  tlw  Odrd  dms 
of  tiie  win,  ttom  partleipatkni  in  tbe  exoeas  of  tfae  estate  orer  and  abor*  ft^ 
ments  of  the  legacies  In  tbe  fourth  oUrase  of  tbe  will.  AH  ooncnr. 


Kbw  Tobk  Bubbkb  Go.  «.  Bothbbt  H  A 
(Supwns  Ooturt,  Omeral  Term,  Seeond  DepmtmaM.  Jvlr  18^  IflOOL) 

Watus  axd  Watbs-Goubsb»— DmtHBioK  or  Stbbam. 

In  an  aoUon  by  h  rtparlaa  owner  tor  diverting  a  stream  wUdi  defiwklanta  hada 
right  to  uM,  the  court  properly  oharffed  that  If  aefendanta  tued  the  water,  mad  Mt 
enonsh  In  the  river  to  eDable  the  Jury  to  say  that  what  they  took  away  was  lam- 
then  the  verdict  miut  he  for  defenda&te;  buithat,!!  deTeiidaiita  used  and  d>- 
Tertedthe  watrartoadMras  that  ^preolahlT  sad  matenally  leueaad  thaatnem, 
than  the  verdlot  mnet  m  fbr  plalnBfl  for  dz  oeata,  tbara  betag  aa  pcaiaaae  of 
daaiegeB, 

Appeal  from  <dnnlt  eoortt  Dntohess  oonnty.   

Action  hy  New  York  Bobber  Company  against  John  IboHmy  and  WIDiaB 
Botberj  to  recover  damages  fbr  the  dlreralon  of  mnnlng  water  In  n  stream. 
There  was  a  verdict  for  defendants,  and  from  the  Jndgment  entnred  tlwmia 
plaintiff  appeals.  For  former  reports,  see  U  K.  B.  Bep.  268  ;  20  K.  B.  Bep. 
646;  6N.T.8npp.964. 

Aigned  before  Dtkmas  and  Pbatt,  JJ. 

Jm  a  Zm^  tar  appellant,   ff.  H.  HuttU,  for  respondents. 

Btkmak,  J.  Upon  tbe  flrat  trial  of  this  action  tbe  oom|daint  of  the  plaifi- 
tiff  was  dismissed,  and  the  judgment  entered  for  the  defendant  waa  afflnoed 
bj  the  general  term,  but  reversed  by  the  court  of  appeals.  Then  bm  aev 
been  a  second  trial  of  the  action,  and  a  verdict  has  been  rendered  for  tbo  de- 
fendant, and  tbe  plaintiff  has  appealed  from  tbe  judgment  entered  apon  bvA 
verdict.  As  we  understand  the  decision  of  the  court  of  appeals,  the  refnni 
of  tb«  trial  judge  to  submit  tlie  case  to  the  jury  and  the  dismissal  of  tbe  eooi- 
plalnt  were  erroneous,  because  there  was  evidenoe  In  the  case  which  tended 

to  show  that  tbe  use  made  by  the  defendants  of  the  water  in  the  creek 
was  such  that  at  various  times  the  quantity  which  would  otherwise  liave 
flowed  past  plaintiff's  lots  was  perceptibly  and  materially  diminished;"  and 
the  trial  judge  evidently  understood  the  decision  in  the  same  way.  and  in- 
tended to  conduct  the  trial  In  obedience  thereto.  Upon  that  question  the 
iharge  to  tlie  Jury  contained  these  directions,  among  others:  "The  Botheiri 
lave  a  right  to  use  this  stream,  and  to  divert  It,  provided  they  do  not  divert 
i  to  a  material  and  appreciable  degree,  and  that  Is  the  question  that  you  are 
»  decide.  If  tbe  defendHnts  left  enough,  if  they  have  left  enongh.  if  they 
liave  left  all  that  is  material,  and  have  taken  the  water  to  an  innppreciaUe  ex- 
tent, they  have  done  no  wrong.  It  is  like  the  case  of  a  farmer  who  has  tbe 
right  to  use  a  stream  to  water  his  cattle.  He  has  a  right  to  its  nae  to  an  ex- 
tent that  is  necessary  for  his  business,  and  these  defendants  have  ttte  right  to 
use  this  water  to  run  their  wheel,  provided  they  do  not  interfere  with  tbe 
stream  to  an  extent  that  you  can  say  is  both  appreciable  and  material: 
*  *  *  and  it  Lb  your  dut^  to  say  whether  tbe  Rotlierys,  at  any  time  witUa 
tbe  period  covered  by  this  complaint,  used  the  lower  dam  at  a  time  wbee 
but  for  Ita  use  this  river  would  have  been  lower  both  appreciably  and  in  ■ 
material  degree.  *  *  *  That,  gentlemen.  Is  the  case,  and  all  tbe  case 
that  goes  to  you.  If  the  defendants  used  this  water,  and  left  the  river  behind 
them  sufficiently  to  enable  you  to  say  that  what  they  took  away  waa  an  imma- 
terial thing,  you  will  And  for  the  defendants;  but  if  yon  find  that  tbe  dtfend- 
ants  have  used  the  water,  and  diverted  ft  to  adegree  Uiat  has  appreciably  and 
materially  lessened  this  sta-eam,  you  will  find  a  verdict  for  the  pUintiff  for  six 
cents,  there  being,  as  I  understand  it,  no  pretense  ct  any  daim^te  in  tbe  ease 
at  aU."  Thus  the  only  question  of  UuA  invoWed  in  the  ease  waa  aabnittai 
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to  the  jury  upon  the  principles  laid  down  by  the  court  of  ameals,  and  the  ver- 
dict was  rendered  for  the  defeodaDts.  The  question  of  equuable  «toppel  waa 
disposed  of  hy  the  court  of  appeals,  and  was  not  raised  npon  the  second  trlaL 
We  Bnd  no  error  in  this  charge  as  made,  or  in  the  refusals  to  charge  as  re- 
quested. The  jndgmeat  and  order  denyiiig  the  motion  tot  a  aow  trial  sbould 
tM  afltamedt  with  eosts. 


Slooum  v.  Sloouh. 
(Summe  Oourtt  General  Term,  Seeond  Department.  Julj  18,  ISPft.) 

Anauj— Bbtimw— Habjclms  Bbm>b. 

The  admission  in  evidence  of  a  deposition  In  vlolstion  of  Code  Civil  Proo.N.  T.  | 
882,  which  provides  that  the  depoBitton  of  a  person  not  a  party  shall  not  be  read  ta 
evldenoe  antil  It  is  proved  that  the  witness  u  dead,  or  Is  abauit  from  the  state,  so 
that  his  attendance  cannot  be  oompelled  with  raasonaUe  dUicaaoe  by  aal^lMia,  is 
harmleM  error  when  the  witness  anbsemmnUy  testifies  erally  to  tiia  sane  taota  aa 
were  retamed  In  the  oommission. 

i^peal  from  judgment  on  report  of  refwee. 

Action  by  Chnrles  Slocnm  against  Edward  M.  Slocnm  to  reoorer  for  moneys 
expended,  and  work  and  mnterials  furnished,  upon  premises  which  plaintiff 
alleged  )iad  been  leased  to  him  for  one  year  by  d^ndant.  There  was  a  judg- 
ment for  plaintiff  and  defendant  appeals.  Code  Civil  Froo.  N.  T.  §  882,  pro- 
Tides  tliat  the  deposition  of  a  person  not  a  party  shall  not  be  read  in  OTldence 
nnUl  It  has  been  satisfaotorily  proved  that  the  witness  is  dead,  or  Is  unable 
personally  to  attend  by  reason  of  his  Insanity,  sickness,  or  other  infirmity,  or 
that  he  is  confined  in  a  prison  or  jail,  or  that  he  has  been  and  is  absent  from 
the  state  so  that  Itls  attendanoe  oould  not  with  ressonatAe  diligence  be  oom- 
pelled by  subpoena. 

Argued  before  Babhabd,  P.  J.,  and  Dtkmam  and  F&att,  JJ. 

O.  A  0.  £r.  WiUiame,  fia- appellant.    William  DxytorUng,  tor  respondent. 

Barnabo,  p.  J.   The  admlsBlon  of  the  deposition  of  Im  Slocnm  was  not 

Jiroper.  Code,  g  882.  The  error  did  no  barm.  The  witness  whose  deposi- 
lon  was  taken  was  produced  and  tesiilled  orally  before  the  referee  to  the 
same  facts  as  were  returned  in  the  commlBsion.  The  point  in  dispute  was 
only  whether  the  defendant  rented  the  farm  in  question  to  the  plaintilf  or  to 
the  plaintiff's  father,  Ira  Slocnm.  The  plaintiff  and  Ira  Stocum  both  testified 
to  the  renting  to  the  plaintiff,  and  while  the  defendant  wishes  to  state,  and 
oTen  does  state,  that  the  renting  was  to  Ira  Slocum,  he  virtually  admits  that 
Ira  Slocum  mentioned  Charles  in  connection  with  the  renting,  and  that  the 
defendant  cautioned  his  father,  Ira  Slocum,  in  respect  to  the  plaintiff  as  an 
unreliable  tenant.  The  plaintiff  testifies  to  the  hiring  by  himself.  The  de- 
fendant owned  the  farm,  and  ought  to  have  the  rent,  and  this  fact  supports 
the  finding  that  the  contract  was  really  made  by  the  owner  to  the  party  who 
was  to  pay  rent  to  the  owner  for  his  use.  The  terms  of  the  agreement  are 
somewhat  in  dispute.  The  rent  was  to  be  9200,  and  $50  whs  to  be  abated  if 
the  tenant  (plaintiff)  made  some  wood  into  charcoal.  The  chief  dispute  arose 
as  to  the  repair  of  certain  buildings  and  appurtenances  for  a  distillery.  The 
plaintlfl  gave  evidence  to  show  that  the  lumber  for  this  purpose,  and  the 
fixtures  and  labor  other  than  bis  own,  were  to  be  paid  for  at  cost.  The  wit^ 
neises  vary  in  their  testimony  In  this  respect.  The  plaintlfl  and  his  father 
say  that  this  work  was  to  be  repaid  to  the  pUantlfl,  and  the  defendant  testifies 
that  the  $60  was  to  include  both  making  of  charcoal  and  the  repairs  to  the 
building.  The  finding  of  the  referee  is  justified  by  the  probabilities  of  the 
case.  The  repairs  actually  cost  $379.98  apart  from  the  plaintiff's  own  lalrar, 
and  It  is  not  a  jadiolous  Inference  that  a  tenant  woold  bind  himself  to  pay  so 
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much  in  ezcees  ct  tba  not-foE  the  pennin«nt  betterment  <rf  the  land  npoa  a 
lean  for  one  yter  only.  The  jadgment  ihould  be  aiBnned,  with  eotti.  AH 
ooncur. 


Tbouam  V,  Sahaoan  it  eO, 
(aupreme  Cow*,  Qmural  21srm,  Seooncl  Dt^xtrtment.  Jnlr  18, 1890.) 

HscauHiaa*  Ldihb— EiiroBaiinira^uDQiaHT. 

In  an  action  hy  Bnboontracton,  the  ffenenl  OMlgnee  of  die  original  oontraator 
waa  mad*  a  defendant,  and  Aowd  that  the  owner  brt^  the  oontraot  byreftMlaff 
to  the  seoond  Installment  at  the  stage  of  the  work  agroed  upon.  Bisid,  thift 
the  judgment  properly  dtiteted  the  sal*  of  the  propert/  tor  the  Ums,  mmA  that  the 
dUEnenoe  between  the  liens  and  the  second  Inataunieat  be  paid  to  the  aaaignea 
though  the  contractor  had  filed  no  lien;  LawsV.  T.  1B6B,  a8«l,|16,proTldlaffthtt 
any  elaimBnt  who  fails  to  eetabllsh  a  TaUd  IfM  nay  xeoorer  a  judgieMt  ftir  irtw^ 
enr  is  dne  him  against  any  party. 

Appeal  from  apectal  term,  Weatohetter  ooanty. 

Action  to  force  a  materlal-man'e  lien  hj  Edwin  I*.  Thomas,  urbo  fomMMd 
lumber  to  James  P.  Stewart  and  WUUam  T.  Edmonda,  the  contncton  Cor  the 
erection  of  a  building  owned  bj  defttndaat  Aatan  Bahagan,  who  ahHM  ai^peab 
bom  the  Judgment 

Argued  before  Babmabd,  P.  J.,  and  inmitMM  and  F&att,  JJ. 

Jog^h  F*  IkUg,  for  appellant.  JioAa  IT.  Fm^ftuom,  for  fespondant. 

Babmabd,  P.  J.  The  defftodaat  Safaigaa  made  m  eontnwt  with  Stowat 
andEdwudsfOTtiieenotionofataonaeonhla  lotinYaaken.  Theprloeti 
be  paid  the  contractors  was  •6,176,  pajable  1b  iBstallments  on  the  eattiBuls 
of  the  architect  The  contractors  Inclosed  the  building,  and  Ibaa  beeame  eB> 
titled  to  the  flist  psyment  of  gltfiOO.  The  second  instaibnent  whs  paysfaU 
"when  floor  slionld  be  lidd,  partition  set,  and  rend;  for  the  maaoa,  •l.SOOi.'* 
The  qneetion  Ittigated  on  the  trial  was  whether  tlie  contmctocs  had  eBrned  Udi 
second  pagrment,  for  they  failed  to  carry  out  the  ceotnct,  and  uadeaaasrign- 
ment  The  architect  refused  the  certiQcate,  but  the  trial  judge  has  found 
that  the  refusal  was  unreasonable,  and  unjustiflabie,  and  that  the  second  psf- 
ment  was  earned.  The  appeal  is  taken  from  the  judgment  based  upon  the 
finding  that  the  second  installment  was  due  and  payable.  The  words  of  the 
contract  are  very  general.  The  floors  were  to  t>e  laid,  and  partition  set,  and 
ready  for  the  mason.  The  contract  calls  for  pine  for  window-frames  and 
light  shafts  to  inside  rooms.  The  house  would  not  be  ready  for  the  maxax 
until  tbey  were  put  in,  and  they  were  put  in  from  cotton-wood,  and  not  pine. 
The  proof  was  contradictory  as  to  the  assent  of  the  architect  to  the  change. 
The  contractor  and  architect  were  at  variance,  but  as  the  refusal  of  the 
certiflCHte  by  the  architect  was  put  on  other  grounds,  and  did  not  refer  to  the 
use  of  cotton-wood  instead  of  pine,  it  is  most  reasonable  to  believe  that  the 
change  was  assented  to.  The  deficiencies  claimed  by  the  architect  were  the 
subject  of  contradictory  proof.  Some  of  the  items  were  proven  to  be  outside 
of  the  requirements  for  the  second  payment,  and  some  were  done  after  the 
architect  pointed  them  out  when  a  certificate  was  again  asked  for,  and  again 
refused.  The  owner  was  therefore  In  the  wrong  when  he  refused  to  p^y  the 
installment,  and  the  lienors  are  entitled  to  payment  out  of  the  sum  actually 
due  by  the  terms  of  the  contract  when  the  owner  refused  to  carry  out  its 
provisions,  ereif  v.  Cunningham^  109  N.  Y.  869. 16  X.  E.  Kep.  551.  It 
was  therefore  of  no  moment  aa  between  the  parties  whether  or  not  the  build- 
ing cost  more  to  complete  than  the  original  contract  price,  and  the  refusal  to 
find  on  that  question  was  not  error.  The  liens  filed  are  not  sufficient  to  ab- 
sorb the  whole  $1,500.  The  a&siguee  of  the  contractor  was  made  a  party  de- 
fendant. He  answered  that  the  owner  broke  the  contract,  and  se^s  to 
recover  for  a  breach  of  contract.   The  judgment  directs  the  sale  of  the  prop- 
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tor  liena  whidi  are  unqaeeU<Hiecl,  and  the  diflereooe  between  these  lleni 
and  the  aeoond  iDBtallment  to  be  to  the  general  assignee  of  Uie  con- 
tiactar.  This  was  right.  The  owner  and  oontractorB  were  neceBSary  parties 
defendant;  either  ooald  qnestion  the  facta  on  wtdch  tee  lien  was  baaed.  Am 
to  different  Uenors  the  lien  act  provides  that  all  shall  be  provided  ftor  bif  the 
judgment  In  their  ovder  of  priwit^.  and  paid  out  of  the  proceeds  of  sale.  The 
jndgcnent  mnst  establish  the  amoant  of  all  tho  Uwis,  and  dlieet  the  sale  of 
the  land  for  their  pmnnent.  The  contractor  made  a  dalm  for  which  he  had 
died  no  lien.  By  the  flfteenth  section  of  chapter  842  of  the  Laws  of  1886,  any 
daimant  who  ftUla  to  establish  a  raltd  lien  may  reeover  a  jadgment  for  what- 
ever is  due  liim  against  any  party  or  parties.  This  appears  to  be  broad  enough 
to  uphold  the  Jn&ment.  A  mulUplldty  of  salts  la  nottevored»'and  with  all 
the  parties  before  tiie  court,  and  every  fact  jHroven  from  which  tbe  rights  of 
aU  partleB  could  be  detflnnlnedt  it  seems  not  to  be  right  to  cat  the  contractors* 
daun  off  beoanae  tbe  liens  do  not  eonsnme  an  wMeh  is  dne  undw  the  eon- 
tnwt  to  the  oontraotor.  The  judgment  should  be  afllrmedt  wttti  oorts. 


FlTHN  v.  WOOI4BT. 

{Sapreme  Court,  Osnsrat  Term,  Stoond  DepartmmL  JUj,  WOl) 

IMendant  being  Indabtad  to  piling  sent  Us  oheok  to  the  Isittar  expiesslaf  In 
temuoaItBfaoeuuitltWBS*'hifaU.''  The  criieak  was  for  less  ttaa  tbe  debt,  and 
was  neither  presented  nor  returned  until  toodored  back  at  the  triaL  Defendant 
■affered  do  loes  by  retiaoB  of  jplalatUTs  taUuze  to  pnwent  the  dheok.  Held,  that 
this  WM  not  a  payment  in  foil  or  pro  Umto. 

Appeal  from  judgment  on  report  ot  referee^ 

Action  Peter  T.  Flynn  against  Edward  J.  Woolsc/.  The  complaint 
was  one  to  recover  for  work,  labor,  and  servloea.  There  waa  judgment  tor 
plalntifl,  and  defendant  appeals. 

Argued  before  Babmabd,  P.  J.,  and  Dtkxajx  and  Fbatt,  JJ. 

a.  B*  A  Z>.  Noide,  for  appellant.   BsfMwr  <ft  Asnner,  for  respondent. 

Barnard,  P.  J.  The  plaintiff  la  an  expressman,  and  as  such  was  eii>- 
plojred  by  the  defendant  to  carry  and  deliver  various  articles  between  the 
dates  of  June  20, 1885,  and  January  18, 18H8.  On  January  8,  1888,  the  de- 
fendant sent  bis  cheek  to  the  plaintiff  for  948.75,  and  expressing  In  terms  on 
its  face  that  it  was  In  full  to  January  1, 1887.  In  fact  it  was  not  in  full,  but 
was  some  $12  less  than  the  debt  at  that  date.  The  check  was  never  either 
presented  or  returned  until  it  was  tendered  back  on  tbe  trial.  This  was  not 
a  payment  In  full,  or  a  payment  at  all.  There  are  cases  where  the  non-pres- 
entation of  a  check  occasions  a  loss  of  its  amouuL  The  neglect  to  present 
will  be  Bufflclent  to  charge  tbe  holder  with  the  amount  of  the  chedc.  Ko 
damage  is  proven  in  this  case  by  the  failure  to  present  the  check.  Bra^ord 
V.  Foto,  %  N.  Y.  289.  On  the  contrary,  it  appears  that  the  check  was  never 
presented  and  paid,  and  that  the  defendant  has  voluntarily  withdrawn  the 
account  from  the  bank  where  the  check  was  payable.  The  services  charged 
include  no  itom  for  cash  paid  out,  bat  there  were  Bmall  sums  paid  out  In  and 
about  the  employment,  and  really  as  part  of  the  carrying.  The  expressman 
had  to  buy  tlie  goods  ordered,  and  pay  for  the  same,  and  the  bill  of  particulars 
is  made  out  for  carting,  and  cnsh  paid  out.  Tbe  complaint,  in  the  abaence 
<tf  objection,  waa  sofflcient  to  admit  the  proof,  and,  the  proof  once  in,  the 
amount  of  tbe  cash  paid  was  justly  called  for  Id  the  judgment.  The  judg- 
ment ■boold  thexetoie  be  afflrmed,  with  coats.   All  concur. 
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Sutherland  v.  MoKnimr  0t  at, 

(Oronffe  Couniv  Court.  Febnuur  14, 18M.) 

L  BuMUFi  ARV  CoK8TABi.as— InaorriouHT  Lbtt— Liabilitt  oh  Bom. 

Where  a  ooostable'i  bond,  giren  under  Laws  N.  T.  1872,  a  788,  pzorldfaiff  Uiat  the 
eoDsUUe  and  his  anrettea  sbiU  be  liable  to  any  penon  "for  any  daouLgea  whl«h  hg 
tDi^  instil  from  or  by  any  aot  or  thinff  done  oy  aald  constable  try  vlrtne  of  hU  of- 
floe,  "by  Its  terms  includes  acts  of  omuslon  as  well  as  oommlision,  the  eonaubl« 
and  bis  sureties  are  liable  for  the  defUdent^  where  (he  oonstaUe  levies  an  attscb- 
ment  on  part  only  of  the  property  of  a  debtor  who  at  the  time  has  saffldeot  prop- 
erty to  satisfy  plaintiff's  olaun,  and  after  Judgment  against  the  debtorthe  paroparvy 
attached  does  not  sell  for  eooagh  to  satisfy  the  Judgman^  thoogli  the  pwperty 
tached  was  appraised  at  a  suffloisnt  Taluatiou. 

I.  JusnoM  or  TBI  PuoB— JtTRisDionoH— FuBLio  OFnons. 

Under  Code  CMl  Proe.  N.  T.  I  S866,  providiDg  that  '*an  notion  oognlnble  bj  t 
Jostloe  of  the  peaoe  may  be  brought  *  *  *'  by  or  against  a  town  or  oonntf  of- 
Aoer  In  his  offlow  oharaoter,  **  a  justioe  has  JurlsdloUon  of  an  action  on  the  oOdil 
bond  at  a  oonstabla  to  raporar  damagea  for  an  InsolBolent  lery  at  an  sttsnhmast 

Appeal  from  JusUoe  ooait. 

Action  Willtam  Butherlsnd  ngaiiiit  Gwnvs  B.  MoKIon^  and  SXbu  H. 
Dlckexson  ftncl  Charles  S.  Pafl.  the  sutetlee  in  ma  offldal  bond  as'  oonstaUe 
to  nooTer  danuges  tor  the  Insufficient  levy  of  an  attachment  theratoftwe  sosd 
out  by  pUntifl,  It  appeared  that  defendant  McKlnney  levied  Uie  attadiaieDt 
on  part  onty  at  the  pio^wrty  of  the  attachment  defendant,  who  then  owned 
tnfflclent  prt^ierty  to  satisfy  plaintiff's  daim,  bat  after  the  judgment  was  re> 
oovered,  and  execution  issaedt  the  property  taken  under  tJu  attachment 
proved  Insufficient,  and  defendant  McKlnney  returned  the  exeention  nnastis- 
fied  In  part.  In  answer  to  the  complaint  defendant  set  op  sareral  defenses, 
as  follows:  That  the  property  taken  under  the  attsehment  was  a|^aised  at 
a  viUuaUon  Bufficient  to  saUsfy  plaintifTs  claim  against  defendant  Swrrio; 
that  the  property  was  sacrificed  at  the  execution  sale;  that  defen^ntMi^ia- 
n^  was  Informed  that  the  attachment  defendant  bad  no  othnr  pmpaitj  than 
that  seized  under  the  attHchment,  and  that  he  (McKlnney)  did  not  know  of 
any  other;  that  a  justice  of  the  peace  has  no  jurisdiction  In  acUons  against 
public  officers;  and  that  the  omission  on  the  part  of  defendant  McEinn^  was 
not  within  the  conditions  of  his  offielal  bond.  Laws  K.  T.  1872^  0.  7W,  re- 
ferred to  In  the  opinion,  in  pursuance  of  which  the  bond  sued  on  was  given, 
is  as  follows:  "Every  person  chosen  or  appointed  to  the  office  of  constable, 
before  be  enters  on  the  duties  of  his  office,  and  within  eight  days  after  he 
shall  be  notified  of  bis  election  or  appointment,  shall  take  and  subaeribe  the 
oath  of  office  provided  by  the  conatltution,  and  shall  exeento,  in  ib«  presence 
of  the  snpervisor  or  town-olerk  of  the  town,  with  at  least  two  sufficient  sai«> 
ties,  to  l>e  approved  of  by  such  supervisor  or  town-clerk,  an  Instroment  In 
writing  by  which  such  constable  and  his  sureties  sliaU  jointly  and  aevendly 
agree  to  p^r  to  each  and  every  person  who  may  be  entiUed  tlimto  all  aoch 
sums  ot  mon^  as  said  constable  may  become  liable  to  pay  on  aeeountirf  anv 
execution  which  shall  be  delivered  to  him  for  collection,  and  shall  also  Mntly 
and  severally  agree  and  become  liable  to  pay  each  and  every  snehperaon  for  any 
damages  which  he  may  sustain  from  or  by  any  act  thing  done  byaald  con- 
stable by  virtue  of  his  office  of  constable.   Every  constable  so  chosen  or  ai^ 

golnted  shall,  in  good  faith,  be  an  actual  residentof  the  town  or  ward  in  which 
e  shall  be  chosen  or  appointed."   Code  Civil  Proo.  N.  T.  §  2865,  proridea 
that  "an  action  cognizable  by  a  justice  of  the  peaoe  may  be  brought  •  •  • 
by  or  againsta  town  or  county  officer  in  his  official  oluiraoter.**   IlMcawM  a 
verdict  for  defendants,  and  plaintiff  appeals. 
5.  a,  Qwodvy,  for  appellant.   S.  Botom,  tat  respond enta. 

Bbattik,  J.  The  justioe  bad  Jurisdiction  of  this  acUoa.  Oode,  8  2865. 
The  bond  given  by  the  defendant  McKlnney,  as  constable,  was  drawn  in  eaat- 
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pllanoe  with  the  eomprehenstve  language  <rf  the  act  of  1872.  By  that  torn 
ot  bond  the  luretteB  were  made  liable  tor  any  breach  <tf  it  by  the  constable, 
either  of  omission  or  oommlulon  on  his  part.  The  evidence  Is  uncontradicted 
that  there  was  snfflclent  property  to  satisfy  the  claim  of  plaintiff  in  the  pos- 
session of  the  defendant  at  the  time  and  place  of  levy.  The  defendant  in  the 
attachment  (Cohen)  bad  a  place  of  boainess,  and  it  was  the  doty  of  the  con- 
stable tulevy  npon  such  property  as  he  could  find  upon  the  premises  of  value 
sufficient  to  satisfy  the  diiim  under  the  attachment.  Falling  to  do  so,  be  and 
his  sureties  are  liable  In  this  acUon.  Kneel.  AtUobm.  4/)l,  403.  The  Judg- 
ment mnit  be  nrwsed.  wtth  eoiti. 


In  rs  Bailst. 
(fSumgtO^*  Court,  Chenango  Coitnty.  December,  1881.) 

WnXS— COKSMTOBMI— BlBBTS  Or  LlOATSBS. 

Testatrlz  left  her  reeldnanr  estate  to  her  exeeotor  In  trust,  to  oooTert  into  brads, 
and  from  the  iooome  thereof  to  pay  Booh  Bams  as  he  Bhoald  in  Ub  JadgmAnt  think 
MoSBMry  for  the  BQp;ort  of  her  sister,  but  only  In  oase  sbe  should  be  in  "abso- 
lutely  needy  circumstances; "  the  surploB  in  any  year  to  be  paid  the  tmstees  of  a  oer- 
taio  drarah,  to  be  used  si^ly  for  the  pnrpoBe  of  pwrlng  the  salary  of  the  mlnlst«r, 
and  the  whole  of  the  Inoome  to  be  so  pud,  if  not  needed  for  the  saivort  of  the  sister. 
The  will  farther  provided  that  after  hw  sister**  death.  If  the  aud  ohnroh  shoold 
be  in  good  standi^,  and  her  executor  should  rcugrard  it  safe,  and  for  the  beet  in- 
tereitB  of  her  eat^e,  he  sboald  in  that  event  hand  over  to  the  trastees  of  the 
ehnndi  the  resldne  ox  her  estate,  or  the  seonritles  representing  it,  aud  the  ohureh 
trastees  should  thereafter  be  the  trastees  of  the  fand  under  her  will,  and  be  gov- 
enied  In  all  rejects  by  the  directions  therein  in  regard  to  the  fand,  in  no  evnit 
using  any  part  of  the  principal  for  any  purpose,  and  only  appropriating  tbe  inoome 
in  the  manner  and  for  the  pnrpOBe  Indiosted  and  directed  in  tier  will,  and,  from  the 
ttane  of  handing  over  wid  delivering  the  fund  to  the  church  tmstees,  her  executor 
should  be  discharged  from  the  oare  of  and  Uablll^  for  the  fund.  It  was  farther 
provided  tbat,  if  at  any  Ume  BUoh  tavaatments  aa  the  will  prescribed  oould  not  be 
made,  tbe  exerator  or  the  church  ^stees,  whichever  shouU  then  have  control  of 
the  fund,  should  iDvest  It  under  the  dlreotlon  of  the  surrogate.  Held  that,  after 
the  sister's  iJoatb,  the  church  was  tbe  sole  beneflolary  of  the  fond,  the  trust  to  ooa- 
tinne  in  the  executor  unless  he  decided  to  pass  it  over  to  the  church. 

Proceedings  for  the  probate  of  the  will  of  Catharine  Bailey,  deceased. 

Will  C.  Moulton,  for  tbe  Methodist  Episcopal  Church  of  McDonough. 
Tbomat  Watln,  for  contestant,  Charles  Boe.  WtUiam  F.  ffNtti,  for  peiu- 
tioneTt  Harrqr  Boe. 

Jbnzb,  S.  Objections  were  filed  to  the  proof  and  probate  of  the  will  which 
were  afterwards  withdrawn,  and  the  doe  execution  of  tiie  wiU  was  proven 
without  objection;  but  the  validity,  constructloD.  and  effect  of  the  said  will, 
and  especially  the  seventh  clause  thereof,  were  put  in  issue  by  Charles  Boa 
and  Harvey  Boe,  as  provided  by  section  2624  of  the  Code.  The  testatrix  left 
no  parents,  huslnnd,  <«descendanta.  After  providing  for  her  burial,  funeral 
eximues,  the  raeetioo  ot  a  monument  for  herself  and  her  parents,  giving  a 
fund  of  $50  for  the  care  of  the  cemetery  lot,  she  gives  to  n  nleoe  her  silver 
ipoona,  and  to  her  sister  Abigail  her  household  furniture  and  wearing  apparel. 
By  the  seventh  clause,  she  devlaes  and  bequeaths  all  the  rest  of  her  property, 
iMl  and  personal,  to  her  executor  and  trustee  in  trust  to  lell,  convey,  and 
oonvert  tin  same  into  money,  and  invest  in  United  State*  bonds,  or  bonds  and 
mortgagee,  and  from  the  inoome  thereof  pay  sueh  aumi  as  tbe  executor  and 
tmstee  Buqr  In  his  judgment  think  neoessaiy  for  the  inppcnt  of  her  sister 
Adeline  Toungs.  but  only  in  case  she  shall  be  in  **absoluteIy  needy  eironm- 
■tancea;**  tbe  anrplua  in  any  one  year,  if  any,  to  be  paid  to  Uie  trustees  oi 
tbe  Methodist  Episcopal  Chureh  of  UcDonoogh,  to  be  used  by  them  atdely  Cor 
the  purpose  of  paying  the  salary  of  the  mlnistw  of  said  churdi;  tbe  whole 
of  such  income  to  be  so  paid,  if  not  needed  for  the  support  of  snch  sister. 
The  eighth  clause  <rf  tM  wUl  Is  as  follows:  "After  the  decease  of  my  said 
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siBter  Adeline*  and  after  all  other  claims  on  my  said  property  and  catato.  ■ 
provided  for  and  directed  In  tbia  my  last  will  ubA  teetament.  ahall  have  bea 
fully  met  and  disposed  of  as  herein  directed*  If  ttie  said  Hetbodlat  Eptscqial 
Cliurch  of  McDoDOugh  shall  be  and  remain  incorporated  and  In  good  ataodin^ 
and  my  said  executor  and  trustee  shall  r^pird  safe  and  for  the  best  intBiestB 
of  estate,  he  may  then*  and  in  that  event,  band  over  and  deliver  to  the  tba 
trustees  of  the  said  Methodist  Episcopal  Cburcb,  the  said  residue,  rest,  and 
remainder  of  my  estate,  or  the  security  or  securities  reinmenting  the  same, 
and  the  said  trustees  of  said  church  shall  from  thence  thereafter  become  and 
be  the  trustees  of  such  fund,  under  this  my  last  will  uid  testament,  be  gof- 
erned  in  all  reapecta  by  the  directions  herein  in  regard  to  said  fund*  in  wa 
event  using  any  part  of  the  principal  of  said  fund  for  any  purpose,  and  onlj 
appropriating  the  Income  thereof  in  the  manmer  and  for  the  purpose  indicate! 
and  directed  b;y  m«  In  this  my  last  will  and  teetameDl;  and  from  the  time  d 
handing  over  and  delivery  of  the  said  fund  to  thesaid  trustees  <^  said  church, 
and  the  reoslpt  thefsof  hy  thsm,  my  said  uecutor  and  trnstee  aball  be  dis- 
chaj^ed  from  all  care  of  and  liability  for  said  fond."  The  ninth  tisnsa  pro- 
vides that  it  the  time  shall  come  when  such  Investments  as  prescribed  cannct 
be  made,  the  sxeeutor  and  truatee*  or  the  trnsteea  of  said  charch.  whlehem 
shall  then  have  control  of  the  fond,  shall  invest  the  fund  in  snob  secuiitia 
as  shall  be  i^isoved  of  by  tba  surrogatew  No  question  is  raised  bj  tba  con- 
testants over  the  iBcorporation  or  itauding  ct  the  church.  It  mnst  be  en- 
eeded  therefore  ttiat  the  donee  of  this  trust  is  competent  to  tali  e  and  use  tlw 
bequest  for  the  pnxpose  indicated  by  the  testatrix.  Laws  1813,  e.  S 1; 
Laws  1875,  o.  445.  Like  the  bequest  In  WUUama  v.  Wittiams,  8  K.  T.  525. 
S80t  "the  object  of  this  bequest  is  the  support  of  a  minister,  which  Is  one  of 
the  prominent  objects  for  whiiA  these  corporatltms  are  created.  It  la  wrt  es- 
sential to  tbe  vaMlty  of  a  bequeet  to  a  reUgtous  corporation  that  it  should  be 
given  genwally  for  all  the  purposes  for  which  it  may  be  legally  used,  or  for 
any  to  which  the  trustees  may  see  flt  to  devd»  it.  Bolme$  v.  Jfswf,  £3  X.  T. 
88fi,  848;  IVMmore  v.  Parker,  Id.  450,  457.  The  trustee  Is  directed  to 
sell  the  riaal  estate,  and  invest  the  proceeds  together  with  the  personal  estats 
in  government  bonds,  or  bonds  ana  mortgages.  It  Is  therefore  an  equitaUi 
conversiim  of  the  real  estate  into  pezsonal,  and  the  provisions  of  tbe  Bevised 
Statutes  relating  to  the  devise  of  seal  estate  do  not  apply.  Powv  v.  Canidf , 
79  IT.  Y.  602;  WeUnon  v.  Parkw,  52  N.  Y.  450,  456.  The  provi^on  in  tba 
will  that  the  income  only  should  be  used  by  the  trustees,  does  not  in  validata 
the  bequest,  and  is  not  ufeeted  by  tftestatute  agtinst  perpetuitiee.  WUsum 
V.  Parker,  ntpra;  Bobert  v.  Coming,  89  N.  Y.  225,  241, 

The  first  principle  in  interpreting  wills  is  that  the  inlei^on  <tf  tiie  teststu 
as  expressed  In  the  will  riiall  prevul,  in  case  no  rule  of  law  violated.  Is 
this  case  there  Is  no  room  for  doubt  that  the  testatrix  intended  that  the  Metb- 
ndist  X^lscopal  Church  of  McDonough  should  have  the  benefit  ctC  her  entire 
residuary  estate,  after  satisfying  the  absolute  needs  of  her  sister  during  b«f 
life.  The  estate  vested  in  her  executor  and  trustee  upon  her  death.  Tba 
mode  oi  investment  and  the  disposition  of  the  Income  Is  very  ideally  o- 
pcessed.  No  person  save  the  sister  and  the  church  baa  taty  claim  upon  sach 
income  In  any  event.  The  right  trf  the  trustees  of  tbe  obunh  to  enfwce  par- 
ment  of  that  portion  of  the  income  of  the  fund  not  needed  for  tbe  su^ioit  of 
the  sister,  so  long  as  she  shall  live,  is  not  questioned  by  ttie  contestant.  Du^ 
ing  her  ilfe-tlme  the  executor  has  no  discretion  to  withhold  that  portion  d 
tbe  income  not  absolutely  needed  for  the  support  of  the  slater.  During  tt« 
sister's  life-time  there  can  be  no  doubt  that  the  trustees  of  the  church  can  ap- 
peal to  a  court  of  equity  to  enforce  their  rights  by  a  judioial  decree,  for,  br 
the  terms  of  the  seventh  clause  of  the  will,  Uie  only  discretion  reposed  in  t)i« 
executor  Is  to  determine  how  little  will  answer  to  satisfy  the  absolute  needs 
of  tbe  sister.  The  balance  must  be  paid  over  to  the  trustees.  This  diacretioi 


Digitized  by  Google 


Sur.  Ct  Chenango.] 


m  BS  BAXLET, 


is  very  carefully  guarded  In  the  interests  of  the  ehurcli.  and  (Nearly  Indleatei 
the  Intention  of  tbe  testatrix  to  devote  as  large  a  portion  as  possiUe  of  tbe 
residuary  fund  towards  the  support  of  its  minister.   Is  there  any  reason  for 
Bupposing  that  she  was  not  equally  solicitous  for  tbe  welfare  of  the  chiircb, 
after  her  sister  should  cease  to  have  any  claim  upon  her  bounty?  Tbe  eighth 
clause  of  tbe  will  clearly  shows  her  Intention  to  vest  tbe  whole  residuary  fund 
in  the  trustees  of  the  cbnrcb  upon  tbe  death  of  her  sister  for  the  same  purpose 
as  before,  the  support  ot  the  minister,  and  the  discbai^  of  her  executor  and 
trustee  from  any  further  duty  relating  to  the  tnist,  provided  he  should  n^rd 
It  safe,  and  for  the  best  Interests  of  her  estate  to  make  sooh  transfer.  The 
discretion  was  merely  to  determine  whether  it  would  be  better  fior  tbe  due 
protection  of  tbe  estate  fbr  the  executor  to  continue  to  bold  tbe  fund  In  his 
own  bands,  or  to  pass  it  over  to  the  trustees  of  the  cbnrch  as  the  aabstituted 
trustees  of  ibis  trust;  but  there  ts  nothing  in  the  language  of  tbis  clause,  or 
in  tbe  general  scheme  of  tbis  will,  tu  indicate  anyinteution  of  the  testatrix  to 
confer  any  power  upon  tfae  executor  to  withhold  the  tnoome  of  tbe  fund  from 
the  trustees  of  tbe  church.  Because  of  this  discretion  the  trualees  of  tbechurob 
might  not  have  the  right  to  demand  tbe  custody  and  control  of  tbe  prindpal 
of  this  fund;  but,  if  the  Income  tiiereftom  should  be  withheld  from  them,  I 
have  no  doubt  of  their  right  to  appeal  to  the  courts  for  the  enforcement  of 
their  rights.  A  testamentary  direction  requiring  some  portion  of  an  estate 
to  be  applied  by  an  executor  to  a  charitable  object,  the  plan  of  the  charity,  and 
the  sum  necessary  for  Its  execution,  to  be  designated  by  some  person  not  the 
executor*  might  perhaps  be  enforced  If  the  person  named  elected  to  accept  tbe 
pergonal  trust,  and  make  the  designation  or  appointment.   Beekman  t.  B<m^ 
sart  23  K.  Y.  298,  305,  Coustock,  C.  J.   Tlrare  is  no  occasion  In  this  case 
for  the  exercise  of  the  oypres  power,  for  there  is  no  indeQoIteness  of  the  ob- 
ject and  purpose  of  tbe  trust,  and  nothing  in  the  way  of  effectuating  the  in- 
tention of  tbe  donor.   A  direction  by  tbe  donor  that  tbe  principal  shall  be 
kept  Inviolate,  and  tbe  income  only  expended,  will  not  invalidate  Uie  gift. 
Wetmorg  v.  Parker,  52  N.  IT.  458.  In  tbe  case  at  bar,  any  other  course  would 
defeat  the  purpose  the  donor  had  In  view.   Direction  to  permanently  invest 
tbe  principal,  and  to  continue  for  all  time,  doee  not  suspend  the  ownership  for 
a  day.   The  fact  that  power  is  conferred  upon  Uie  executors  to  designate  tbe 
beneflclaries,  does  not  render  tfae  will  void  for  uncerttUnty.   Had  there  been 
a  failure  to  make  the  selection,  the  court  would  havepower  to  decree  the  ex. 
ecution  of  the  trust.   Power  v.  Cassidy,  79  X.  T.  602.   Numerous  authori- 
ties sustain  devises  and  bequests  to  executors  which  confer  upon  them  author- 
ity to  divide  tbe  same  among  such  persons  as  they  may  select  from  certain 
classes  which  are  designated,  and  among  such  children  or  relatives  who  are 
intended  to  be  provld^  for,  whom  they  may  deem  proper.   Id.  611.  Where 
there  is  a  good  trustee  to  take  tbe  funds  in  the  first  instance,  a  succession  of 
new  trustMS  may  be  provided  by  the  court  by  new  appointment,  as  often  as 
circumstances  may  require.   Basoom  v.  Albertson,  84  N.  Y.  691.  Discre. 
tiouary  powers  are  usually  in  the  nature  of  a  trust,  and  are  designed  for  tbe 
bencSt  of  the  declared  objects,  whether  as  a  class  or  as  individuals,  and  for 
that  reason  courts  will  endeavor  to  adopt  a  construction  by  which  the  object 
of  the  testator's  bounty  will  take  a  vei^ted  Interest  In  the  gift.   TifT.  &  B. 
Trusts,  738.    Here  are  donees  capable  of  taking  tbe  subject-matter  of  tbe 
truBt.  Tbe  objects  uf  tbe  trusts  are  legal,  and  sufflclently  definite  to  admit 
of  enforcement  by  a  court  of  equity.   Although  tbe  income  Is  to  be  devoted 
to  tlie  support  of  the  minister  in  charge,  whoever  he  may  be,  it  is  really  for 
the  benefit  of  the  church,  as  It  is  partially  relieved  from  that  duty.  Besides, 
it  Is  an  essential  feature  of  a  charitable  or  public  trust  that  the  beneflclarlei 
are  uncertain,  ductuating,  and  changing. 

In  tbe  Tllden  will,  to  which  my  attention  Is  especially  called  by  tbe  contest, 
ants,  tbe  beneficiaries  take  nothing  by  virtne  of  the  will  itself,  bat  only  by 
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virtue  of  the  action  ot  exeoutore.   The  executors 'were  requested  to  oHaia 
an  act  of  the  legislature  incorporating  an  institution  to  be  called  the  "TUdea 
Trust,  '*  for  the  purpose  of  establishing  a  free  library  and  reading-roona  In  the 
city  of  2?ew  YoriCt  and  to  promote  such  scientific  and  educatioBal  objecta  ai 
the  executors  and  tarustees  might  designate.   If  the  act  of  Incorporation  sboultl 
be  obtained  during  the  llres  of  two  persons  named*  in  form  and  manner  sat- 
isfactory to  Bueh  executors,  tbey  were  authorized  to  organize  tlw  corporatkm. 
select  the  first  trustees,  and  convey  to  or  apply  to  the  use  of  the  aame  the 
ranainder  of  his  estate,  "or  so  much  thereof  as  they  may  deem  expedient;" 
but*  If  the  institution  should  not  be  Incorporated,  **or  If  for  any  cause  or  rea- 
son  my  said  executors  and  trustees  shall  deem  it  inexpedient  to  convey 
said  rMt,  residua,  and  remiUnder.  or  any  part  thereof,  or  to  mply  the  aame  m- 
any  part  thereof  to  the  said  institution,  I  authorize  my  said  exeentora  and 
trustees  to  apply  the  rest,  xeaidueb  and  remainder  uf  my  proper^  to  an^ 
charitable,  educ^onal,  and  aclentlflc  purposes  as  in  the  judgment  of  aaUex- 
eoutora  and  trustees  will  lendei  the  rest,  residue,  and  remainder  of  my  prop> 
er^  most  widely  and  sufaatantially  benefldal  to  the  Intereata  of  mankind.  * 
Ko  estate  la  vested  In  the  benefleiaxiea  hf  virtue  of  the  will  its^.   It  requirei 
the  action  of  the  truatees  to  veat  any  interest  In  the  beneflcUriea.   They  may 
give  or  withhold  In  thdr  diaoretion.   The  "Tilden  Trust,"  if  inoorporsted 
m  form  and  manner  satisfactory  to  the  truatees,  takes  nottilng  nnlcas  the 
trustees  deem  it  expedient.  They  may  direct  the  whole  or  any  part  of  the 
residuary  estate  to  such  charitable,  educational,  and  scientific  purpoaea  as  in 
their  judgment  will  be  moat  beuefi^al  to  the  interests  of  mankind.   There  li 
no  certain  benefldary  whocandalmtheenforoementof  the  bust.   The  "TIU 
den  Trust.  **  even  after  an  act  ot  IneorporaUon  sattsfoctory  to  the  oceeofaHs, 
oould  demand  nothing  at  their  hands  as  a  matter  ot  right.   It  would  boa  per- 
fect answer  to  any  application  this  corporation  might  make  for  the  enforee- 
ment  ot  the  trust,  that  the  exeoutors  and  truatees  did  not  deem  it  expedient 
to  convey  any  portion  of  the  fund  to  such  oorpwatipn.  U  i^  very  dear  that 
no  other  person  or  corporation  would  have  any  standing  in  court  In  ttie  intCT- 
ests  of  general  eharity.  education,  or  sdeuce.  The  provisions  ot  the  Tlldea 
wlUarevery  unlike  those  under  consideration.  Tlie  subject  and  object  ottba 
trust  In  question  are  definite  and  oertain.   There  Is  but  one  beneficiary  in 
any  event.   The  exeentor  and  trustee  has  no  dlsoetion  to  direct  the  princip<tl 
or  income  <tf  the  fund,  or  any  part  of  either,  from  the  church  to  any  other  ob- 
ject or  purpose.   It  is  conceded  ttut  the  draughtsmen  of  the  will  miglit  have 
expressed  more  otearly  the  idea  that  In  case  he  did  not  deem  it  safe  and  for 
tlie  best  interests  (tf  the  estate  to  deliver  the  ^ndpal  of  the  fund  to  the  trus- 
tees of  the  church,  he  ahoold  continue  to  Investthe  fund  in  the  manner  alreadr 
provided,  and  pay  the  income  to  the  trustees  ot  the  lAuroh,  to  be  naed  for  the 
benefit  at  its  minister;  but  It  Is  perfectly  clear  from  the  whole  scheme  <tf  the 
will  that  such  was  the  intention  fd  the  testatrix.  Ko  other  thousht  ot  Inten- 
tion Is  apparent  from  the  whole  Instrument,  than  that  the  ohnrch  ahoold  betbe 
sole  beneficiary  at  the  fond.  The  executor  must  give  the  trustees  of  Um 
efanzdi  the  income,  but  may  in  his  discretion  retain  uie  control  of  the  prind- 
psL   This  intention  is  made  still  more  dear  by  the  providon  In  the  ninth 
clause  ot  the  will,  that  whenever  it  shall  become  impriictlcable  or  Imposdtto 
to  loan  the  trust  funds  as  directed  In  the  seventh  dause,  the  executor  and 
trustee,  or  the  trustees  of  the  church,  whichever  shall  have  control  <^  said 
fund  according  to  the  terms  and  conditions  thereof,  shall  loan  the  truat  funds 
and  keep  them  Invested  in  such  aecurities  as  shall  be  approved  of  by  the  snrro- 
gate  of  Chenango  county.   This  provision  is  utterly  Inconsistent  with  any 
ottier  construction  than  that  the  trust  should  continue  In  the  executor  and 
trustee  unless  he  decided  to  pass  it  over  to  the  trustees  of  the  church.    A  de- 
cree w^U  be  entered  admitting  the  will  to  probate,  and  adjudging  the  Taltd^ 
of  the  bequests  for  the  benefit  of  said  church. 
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In  n  Squibs. 

(Aipnmw  Court.  Otntral  Term,  Seeond  Dtpairtmmt.  July  18,  1800.) 

Buntm  DomiK— CoKFEMiAtKMr— Coirtieiiooi  Iojid*. 

XJtime  Lswa  N.  T.  U6S,  o.  480,  aatborfilnf  the  ooiutnMtiOB  at  the  aawaqiiedM^ 
ud  pioTidlBg  that  the  owner  of  lands  oonuigaoas  to  land  taken,  "whltdi  ouj  be 
aftotad  bgrtoe  oonetnotlon  and  maiatenanoe'*  of  the  aqnednet  aod  tta  appnrta- 
Duoet,  mar  preaaot  a  bill  for  damagea,  damacee  ouinot  be  recovered  tor  wAxy  to 
eoBtlgaoiu  iwda  by  raaeon  of  the  mdie^  dun,  aad  anrin  made  tagr  tha  MluBg  o( 
theiquedttot. 

Appeal  from  special  term,  Kings  connty. 

Ad  appeal  hy  Asbuiy  Lester  from  an  order  conflrmlng  the  report  of  the 
commissioners  of  appraisal  disallowing  bis  claim  for  damages  to  his  con- 
tiguoos  real  estate  from  tbe  construction  and  maintenance  ot  the  new  aqua- 
duct. 

Argued  before  Babnabd,  F.  J.,  aod  Dykhan,  J. 

(horge  0.  Ci0n,  tm  appellant.    W,  ff.  Clark,  for  respondent. 

Babnabd,  P.  J .   The  appellant,  Asbury  Lester,  presented  a  claim  for 
damages  to  bis  property  in  the  city  of  New  York  oontigaous  to  lands  aotuaJW 
talien  for  tbe  purpose  of  a  public  aqueduct,  under  chapter  490.  Laws  1888. 
Tbe  Lester  property,  for  which  the  damages  were  claiined.  was  not  a  part  of 
a  lot  taken,  but  was  only  adjacent  utba  the  land  of  other  owners  was  taken. 
The  act  requires  the  oonunissionm  of  pnUie  parks  to  make  maps  on  which 
shall  be  numbered  the  various  pareels  of  land  "on.  orer*  or  throt^fh  which 
tlie  same  are  to  be  construe'  ed  ud  maintained,  or  which  mi^  be  necessary  for 
the  prosecution  of  the  work  authorlzedby  this  act."   Section  4.  Commission- 
ers appointed  to  appratae  tbe  damages  are  "to  ascertain  and  appraise  the  oou- 
pensatlon  to  be  made  to  the  owners  and  all  persons  Interested  In  tbe  rasl 
ratate  laid  down  on  said  maps  as  proposed  to  be  taken  or  afFected  jEor  tbe  pur- 
pose indicated  in  this  act.     Section  8.  By  seotim  11  tlie  commissioners  are 
to  report  sud  damages  to  the  oonrt.   Tbe  act  provides  tliat  tbe  owner  of 
lands  oontigaous  to  land  taken  **whloh  may  be  aftected  1^  the  constructlem 
and  miUntenance"  of  the  aqaedoot  and  its  appnrtenances  m^y  present  a  bill 
lor  hia  damages.  The  question,  therefore,  is  whether  an  owner  of  land 
whose  lands  are  contiguous  to  tlie  aqueduct,  and  whose  only  injury  to  his 
land  Is  tbe  noise,  dust,  and  smoke  made  hf  the  building  of  tbe  aqoednet,  can 
recover  damages.  Suoh  damage  we  think  la  not  witUn  tiie  act.   The  lan- 
guage Ja  similar  to  ttuA  used  in  the  general  railroad  acC  The  railroad  com- 
pany waa  authorised  to  obtain  a  title  to  lands,  and  condensation  was  to  be 
wade  for  the  tltis.   Tbe  role  of  damages  estabiisbed  \xy  ttiis  act  was  held  to 
be  the  value  of  tbe  land  taken  and  the  diminution  of  value  occasioned  by  tlie 
taking  for  the  piece  remaining  after  tbe  railroad  strip  was  taken  In  addition. 
/n  re  PoughkMpaU,  tte..  Jit.  Co.,  €S  Barb.  151;  RaUroad  Co.  v.  Barnard, 

0  Hun.  104;  In  re  New  Tork^  eta.t  R.  Co.,  27  Hun,  151.   Tbe  aqueduct  case 

1  nci-eaaea  tbe  area  of  damages,  but  not  so  as  to  take  in  tbe  appdhmt's  claim. 
The  act  provides  that  water-rights  may  be  taken,  and  the  construction  the 
liq  ueduct  may  Intei-fere  with,  injure,  or  destroy  water-rights,  such  as  streams 
ii  verted  and  wells  drained  by  the  construction  of  the  work  itself,  although 
he  stream  waa  not  needed  nor  the  well  intentionally  drained.  This  and 
limilar  damages  are  Intended  to  be  embraced  in  the  clause  of  section  18,  c 
.90.  X^awa  1883.  which  provides  for  payment  to  "any  owner  «  person  Inter- 
sted  in  real  estate  contiguoas  thereto, "  after  providing  for  damages  for  lands 
aken.  If  tbe  work  of  building  the  aqueduct  was  properly  done,  under  legts- 
itive  aotbority,  tbe  city  was  only  linble  for  acts  done  un^IUfuIly  or  negll- 
entlj.  BtiUinger  v.  Railroad  Co.,  2S  K.T.  Moytr  v.  RaUroad  Co,,  88 
t.  v.  Sfi7.  The  finding  of  tbe  commissioners  that  the  claim  of  the  appellant 
\  not  wlthlu  tbe  act  is  therefore  affirmed,  with  costs. 

▼.10K.Y.8.no.l2— 66 
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EABL  «.  GftOVOH. 

(Supreme  Court,  Omwral  Ttrm,  Fifth  Department.  Jbm  90,  UM.) 

Nmliobmcb— Danobrous  FBBinaBS — Surnuunor  or  BnDBNca. 

Where  dafendut  caoaed  lumber  to  be  placed  in  a  stveet,  the  men  laet  that  t 
Child  about  five  jMi*  old,  in  attem^iiiff  to  ellntb  upon  the  pile,  polled  tt  orar  npon 
himself,  .waa  aomolMt  endmica  of  defendanVa  negUgeooe  to  auto  •  qMatton  for 

the  jur^. 

Appeal  from  circuit  court,  Monroe  couoty. 

Action  hj  William  E.  Earl,  as  administrator,  etc.,  against  Qtorge  W. 
Chvuch,  Jr.  Tbe  court  directed  a  verdict  for  the  defendant,  and  ditmiaaed  Uie 
complaint,  from  whicti  plaintiff  appeals. 

Argued  before  Dwiaur.  F.  J.,  and  Goblett,  J. 

Tho»,  Raines,  for  appellant.   Wm.  F.  Cogsweilf  for  nepondeat. 

DwiOHT,  F.  J.    Ibe  action  was  for  damages  by  the  death  of  the  plaintiff's 
Intestate,  caused  by  the  alleged  negligence  of  the  defendant.    The  onlj  ques- 
tion presented  on  this  review  is  whether  a  case  was  made  for  snbmiMloa  to 
the  jury  on  the  question  at  thedefendHot's  n^igence.   The  defendant,  wbo 
was  a  lumber  dealer,  had  sold  lumber  to  a  neighbor  of  th«  plaintiff  to  be  ns«d 
in  the  oonstruction  of  a  bouse,  and,  there  not  being  room  on  the  lot  tor  piling 
the  lumber,  had  piled  it  on  the  street  in  front  of  l£e  lot.   Th«  plaintilTs  ia- 
testate,  a  boy  of  four  years  and  eleven  months  old,  playing  on  tbo  street,  in 
attemi^pg  to  climb  upon  the  pile,  bad  pulled  it  over  upon  btUMlf.  aod  w.« 
killed.  There  was  no  (Aarge  oi  oontrlbatory  negligence  oltlier  cm  tbo  put  of 
the  ohild  or  of  his  mother,  who  had  a  few  monMots  beforo  pmnlttod  oim  to 
go  out  to  play.   The<nily  question  in  LfaeoaseassabmittedtotuiwH  whether 
there  was  aotkmaUs  n^ligenoe  on  the  part  of  the  defendant  in  reject  to  pi^ 
ing  tiie  lumbOT.  The  resalt  demonstrated  that  it  was  piled  in  snob  a  manner 
that  the  weight  of  a  little  child  ellmbing  upon  tt  on  tlw  Mde  towaids  Um curb- 
stone was  liable  to  throw  it  down,  and  other  evidence  was  given  as  to  the 
manner  In  which  Uie  pile  was  oonstruoted.  We  tblak  the  quastiim  above 
stated  should  have  been  submitted  to  the  Jnry.  Assumliig  tbat  tba  defeml- 
ant  had  a  right,  under  the  circumstances,  to  pile  the  lumbar  ia  the  strwt, 
it  was  undoubtedly  his  duty  to  pile  it  Id  such  position  and  in  aneh  manner  u  i 
not  nnneeessarily  to  impede  the  public  use  of  the  highwi^,  and  still  mora  a»  I 
as  not  to  endanger  the  life  or  limb  of  those  passing  therdn.   Ha  was  boar  J 
to  know  that  yonng  efaildren  were  likely  to  Iw  at  play  on  the  sfaeet*  and  it  ii 
probably  not  nnreaBOnable  to  charge  him  with  the  knowledge  that  a  pile  o' 
new  lumber  ia  a  very  attracUve  object  to  such  ohildren,  aira  Is  Uk^  to  be- 
oome  the  scene  of  their  exi^olts  and  sports.   UnqnestiooaUy,  reason^le  car« 
is  required  of  the  person  erecting  snch  an  object  on  the  poblie  street  th^  i; 
shall  not  be  a  source  of  danger  to  any  person  oring  tba  streot  in  any  rBa!)'>ii- 
able  or  ordinary  manner.   It  was  for  the  jury  to  say  whether  precisely  via: 
this  little  boy  did  was  not  one  of  those  things  that  was  to  hare  been  expet 
to  occur,  and  agiUnst  the  fatal  consequences  of  whloh  the  defradant  oagtit 
have  used  reasonable  care  to  provide.   That  this  lumber  conld  have  be^r, 
piled  in  such  a  way  as  not  to  have  been  precipitated     the  weight  of  a  cti:  . 
of  live  years  of  age  is  undoubtedly  trne.   Whether,  In  the  exOToise  of  mB-T.- 
able  cai-e,  it  would  have  been  so  piled  seems  really  to  be  the  only  qnestior 
this  case.   The  cases  of  Kutiz  v.  City  of  Troy,  104  IS.  T.  844,  10  If.  K.  lit : 
442;  Bran$om's  Adrn'r  t.  Labrot,  81  Ey.  688;  Lymoh  t.  ITwrdtn,  41  E.  C.  I- 
422. — are  all  in  the  line  of  the  reasoning  here  suggested.   As  we  have  v  v 
cated,  no  question  of  contributory  n^ligence  was  made.   It  was  of  co 
conceded  that  the  child  himself  was  non  sui  juris,  atad  therefore  lncap«l>.<f  -■: 
a^tigence,  and  any  possible  question  of  the  negligence  of  the  petSMi  hav 
him  in  charge  was  expressly  waived,  at  leaM  for  t£e  poxpose  of  thfai  appt>A 
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We  think  It  was  error  to  tak«  tta«  question  of  the  defendant*!  negUgenee  tron 
the  jury,  and  that  for  that  reason  the  jadgment  must  be  lerased,  and  n  n«w 
tiltU  granted.  Judgment  raraned,  and  a  new  telal  granted,  with  ooato  t» 
abide  ttw  arant. 


Datis  v.  Wnais. 
(iSupreme  Court,  Oeneral  Ttm,  Fourth  DtpartmmL  JUj  1,  VBU.) 

1.  VBifiKiB  jjn>  VxiniKa— RsMiisaioN  ot  Cohtbaop— RioHxe  ov  Vmkik». 

A  coQtrsot  for  tbe  sale  of  Uod  was  rescinded  on  the  TOndjoe'i  default  at  bU  re- 
quest, and  It  was  orally  agreed  between  bim  and  tbe  vendor  that  he  ahoiild  retain 
posseMlon  of  the  land  a  few  monthB  longer,  out  the  hay  on  tbe  premises,  and  feed 
It  to  tbe  vendor*a  eows.  Held,  that  tbe  resciMion  of  the  eoBtraetdistdtarsed  the 
vendee's  eqnltable  right  In  tbe  land,  and  oonstitTited  bim  the  vendor's  ■errant  la 
enttlnff  soafeedlsff  toe  bar,  and  that  bis  snbseanent  assignment  of  tbe  contraot  of 
sale  to  a  third  person  wss  melEeetnal  to  pass  tlue  to  the  bay  as  against  the  Tendor. 

2.  Tbovxr  un>  CoNVKBsioir— Etidbnob. 

In  an  action  by  tbe  vendee's  assignee  against  the  rrador  for  tbe  OCTTSraion  id 
the  bay,  a  written  statement  br  the  vendee  that  an  order  drawn  bv  him  in  the  ven- 
dor's favor  after  the  oral  reedsslon  of  the  contract  was  intended  to  be  applied  on 
tbe  contract  is  inadmfssfble,  as  It  Is  but  an  nnverilled  declaration  by  the  vendee, 
not  binding  on  the  vendor. 

8.  APPXALr— RSTtBW— SfATTERi  KOT  APPXMNT  OH  RBCOKD. 

Questions  of  fact  wlU  not  be  reviewed  by  the  general  tsm  where  tbe  sppesl- 
bock  falls  to  show  that  It  contains  all  the  eviaenoe.  * 

Appeal  from  circuit  cotirt. 

Action  hy  Edward  J.  Davis  against  Warren  O.  Willis  for  the  conversion 
of  a  qnaatitj  of  hay.  There  was  a  verdict  in  plaintiff's  favor,  and  defenduit 
appeals. 

Argoed  beftM  Babzhw,  F.  J.,  and  Mabtim  and  Mbbwim,  JJ, 
Warrm  O.  IFWIt.  pro  as;   Jamm  R.  BaunuBt  for  reepondent. 

Martin,  J.  Tbia  was  an  action  to  recover  damages  for  tbe  oonveralon  of 
a  quantity  of  hay  to  wbidi  tbe  plaintlft  claimed  ownership.  Whether  the 
title  to  thla  hay  was  In  the  plaintiff  or  whether  It  was  in  the  defendant  at  the 
commencement  of  the  action  was  tbe  question  chiefly  litigated.  The  legal 
title  to  tbe  ptemlsea  upon  which  it  was  cut  was  in  the  defendant.  He  had, 
Ijowever,  by  contract  under  seal,  agreed  to  sell  them  to  one  Yanderbule,  and 
^-i  ven  him  tbe  right  of  possession.  The  hay  grew  on  the  premises  white  \ran- 
derbule  was  in  possession  under  that  contract.  The  plaintiff  claimed  title  un- 
tler  and  by  virtue  of  an  assignment  of  tbe  contract  to  him  by  Yanderbule. 
The  defendant  claimed  title  under  a  contract  alleged  and  |voved  to  have  been 
rn»de  between  the  defendant  and  Yanderbule  previous  to  Yanderhule'a  as- 
^ig-ncDdnt  to  tbe  plaintiff,  whereby  Yanderbule  agreed  to  regard  the  contract 
ts  rescinded  and  void,  and  to  surrender  up  the  premises  to  tiie  defendant,  and 
o  cut  the  baj  and  feed  it  tbe  cows  on  the  premises  for  the  defendant.  Upon 
.lie  qaestion  of  title,  the  jury  found  for  the  plaintiff. 

A.S  the  appeal-book  in  this  case  fails  to  show  that  it  contains  all  tbe  evl- 
loTioe*  the  questiom  of  fact  will  not  be  reviewed  by  this  court,  even  if  they 
vere  otherwise  reviewable  liere.  AwriU  v.  ffurd,  2  K.  Y.  Supp.  166;  Mt^ 
'  n/iCfff'v.  Sherett  1  N.  Y.  Supp.  759;  Weliington  v.  Improvement  Co.,  6  N. 
r  .  Supi).  687;  Porter  v.  8mWi,  107  N.  Y.  631.  14  N.  E.  Hep.  446. 

The  only  questions  we  are  required  to  consider  on  this  appeal  arise  upon 
he  exceptions  of  the  appellant  taken  on  the  trial.  On  the  trial  the  defendant 
requested  the  court  to  charge  *  that  if  the  minds  of  Willis  and  Yanderbule 
jf^t  f  n  Jnly,  1687.  upon  a  parol  agreement  to  a)>andon  and  declare  the  contract 
old*  Buch  an  agreement  was  valid,  and  opnated  at  that  time  to  rescind  the 
>rtt  reset;*  alao,  **if  there  was  h  parol  agreement  to  rescind  and  abandon  tbe 
ritten  contract,  then  notliing  that  the  parties  afterwards  did,  as  shown  by 
,,j  evidence,  would  have  the  effect  to  waive  tbe  same."   The  court'declined 
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to  to  charge.  The  court  charged  as  fc^ows:  "Now.  geDtlemcn,  If  tiiJs  mi 
only  an  agreement  to  rescind  Uiis  contract,  and  not  consummated  or  canied 
oat  by  their  actually  entering  upon  the  new  agreement,  which  ItJadumsd 
was  made  there,  then  it  was  an  execatory  agreement,  and  was  T<rid,  ud  tfai 
plaintiff  could  recover."  This  portion  of  the  charge  and  the  refusals  to  diirp 
as  requested  were  excepted  to  by  the  defendant,  we  think  these  excqitioei 
were  well  taken.  As  we  have  already  seen,  the  defendant's  title  depeHb 
upon  an  agreement  made  between  himself  and  Yanderbale,  who  was  in  d^ 
fault  In  ncS  having  performed  the  contract  upon  bis  part.  The  eTideoeedii- 
closes  that  Vanderhule,  while  thus  In  default,  came  to  the  defeDdant,  ud 
stated  to  him  that  he  could  not  keep  the  farm ;  that  be  could  not  pay  fotit; 
that  it  was  then  and  there  agreed  between  the  parties  that  the  oontaaet  should 
be  declared  forfeited,  canceled,  and  void,  and  that  the  tarn  should  be  the  de- 
fendant's;  that  Yanderhule  should  cut  the  hay  on  the  premisea,  and  feed  I* 
the  cows  until  March,  and  pay  the  interest  on  the  purchase  money  notilUiit 
time.  The  evidence  tended  to  show  that  this  new  agreement  was  baaed  <» 
a  good  consideration,  and  accepted  by  the  parties  in  satisfaction  4rf  their  ob- 
ligations under  the  former  contract;  that  that  contract  was  rescinded  byniA- 
val  consent  of  both  parties;  that  it  was  agreed  that  the  defendant  sboald )» 
restored  to  the  legal  rights  which  he  possessed  before  the  contract  wss  made; 
and  that  It  was  also  agreed^ that  the  grass  should  be  cut  byYanderhaleforUii 
defendant,  and  fed  to  the'cattle  on  the  premises.  If  this  contract  was  n- 
scinded  by  the  mutual  and  voluntary  consent  ot  both  parties,  and  viUnri 
fault  on  the  part  of  the  defendant,  he  must  be  deemed  to  be  thereby  itstotd 
to  the  same  condition  as  to  the  title  of  the  premises  and  grass  thereon  in  nHA 
be  would  have  stood  if  no  contract  had  been  made.  Battle  v.  Bank,  8  N.T- 
88,  91;  Graves  v.  White,  87  N.Y.  46S.  The  new  agreement,  even  if  notpff- 
formed,  having  been  founded  on  a  good  consideration,  was  a  satisfactioo  if 
accepted  as  such.  McCreery  v.  Daj/,  23  N.  E.  Bep.  198;  Krwner  t.  HeiiiiTS 
N.  Y.  574.  We  think  the  effect  of  the  agreement  as  testified  to  by  tbedefeDd- 
ant  and  his  witnesses  was  to  rescind  the  contract,  thereby  discbargtBR  ij)! 
equitable  right  which  Yanderhule  bad  In  the  premises,  and  coustltating lua 
the  defendant's  debtor  for  the  interest  on  the  purchase  price  until  the  ftdlo*- 
Ing  March,  and  making  him  the  defendant's  servant  in  cutting  aud  feediig 
out  the  hay  cut  on  the  premises.  If  such  was  the  agreement  the  deftodafi 
became  tlie  owner  of  the  hay  in  question,  and  was  entitled  to  the  iostroctxM 
asked  for.  It  was,  we  think,  error  to  dedlne  to  charge  as  requested,  and  to 
charge  that  such  an  agreement  was  Told  U  not  oonsammBted  or  cuxfed  ait 
by  actually  entering  upon  it. 

The  court  also  erred  in  admitting  In  evidence  the  written  statement  dgv' 
by  Yanderhule  to  the  effect  that  an  order  given  to  the  defendant  by  him  m 
to  apply  on  the  contract  between  them  dated  February  1886.  It  vis  bit 
the  unverified  declaration  of  Yanderhule,  and  was  not  evidence  against  tti 
defendant.  The  exception  tothe  reception  of  tbatevidence  was  valid.  Tbett 
are  several  other  rulings  which  it  is  daimed  were  erroneous,  bat  as  thejndg- 
ment  must  be  reversed  for  the  errors  already  pointed  out  it  is  nnnuutsBiiTti 
examine  the  other  exceptions  in  the  case.  Judgment  reversed*  and  a  if 
trial  ordeiedi  witli  costs  to  abide  the  event   All  conoor. 


Baob  0.  TUCH. 

{Bapnme  Court,  Oeiural  Ttirm,  Ftnt  Peporoaent  Jtas  M,  UM^ 

1.  Salb—Kbsoissiom— PoBCHAsaa's  Inbolvsrot. 

That  the  purchaser  of  goods  on  credit  knew  that  lie  was  loatdvent  doss  sM*^ 
Utle  the  Mller  to  reaoind,  and  replevy  the  goods,  nnlMS  the  InsoLveDoj  was  otM* 
a  hopqieu  oharaoter  that  the  parohaser  must  bare  known  flut  iM  woaU  sot  ■■ 
able  to  pay  for  the  goods  when  the  credit  ea^re4 
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S.  Sim— Faux  RxpsnunATioHa. 

BepresenutioiiB  made  hr  the  purohMwr  to  penoM  otker  thw  tlw  Mller  u  to  hie 
fiBMolal  condlUon  oenitot  m  ootutdered  m  made  wtth  a  frmdnleiit  Intent,  In  the 
ebaenoB  of  proof  that  he  defnnded  any  of  the  perwms  to  wIkmb  tbey  were  made. 

Exceptions  from  circuit  coart.  New  York  county. 

Action  b7  Elias  Bach  against  Simon  Tucfa  as  assignee  for  benefit  of  cred- 
itors of  Budolph  Moeller.  A  Terdict  was  directed  for  defendant,  and  plaintifE 
moves  for  a  new  trial  on  exceptions  to  be  beard  In  first  instance  at  general 
term.   For  former  report,  see  7  K.  Y.  Supp.  611. 

Argued  before  Yah  Bruht,  F.  J.,  and  Brady  and  DANiBLa,  JJ. 

Toumsend,  Dyett  A  Birutein,  {B.  F.  Binatei»t  of  coansel,)  for  plaintiff. 
Seaman  A  SpadtTt  (£.  3,  Wise,  of  counselt)  for  defendant. 

Tan  Bbvht,  P.  J.  This  action  was  in  replevin,  brought  to  recover  the 
possession  of  certain  personal  property.   The  goods  were  taken  from  the 
sheriff,  and  delivered  to  the  plaintiff,  who  stili  holds  them.   It  appeared  upon 
the  trial  that  on  the  27th  of  October,  1885,  the  plaintiff  sold  and  delivered  to 
one  Moeller  the  merchandise  in  question,  for  which  Moeller  gave  his  promis- 
sory note,  which  was  tendered  to  the  defendant  at  the  trial,  and  refused. 
Two  months  after  the  sale  Moeller  made  an  asaignment  to  tlie  defendant,  Tuch, 
for  the  benefit  of  creditors,  in  which  begavevai-ioos  preferences.   The  plain- 
tiffs commenced  an  action  in  the  city  court  of  New  Yorfc  for  the  purchase 
price  of  said  goods,  and  obtained  and  Issned  an  attachment  therein  a^nst 
Moeller  on  the  ground  of  fraudulent  statements  made  by  Moeller  at  the  time 
of  and  for  the  purpose  of  Inducing  the  sale  and  the  fraudulent  removal  of 
faia  property.  In  the  affidavit  upon  which  the  attachment  was  granted,  Bach, 
one  of  the  plaintiffs,  set  forth  various  representations  made  by  Moeller,  and 
then  alleges  that  said  representations  so  made  were  false  and  untrue  in  every 
particular,  and  the  defendant  must  have  known  the  same  were  untrue  when 
he  made  the  same.   This  attachment  was  vacated  by  the  general  term  of  the 
city  court,'  and  the  suit  discontinued.   The  pUintiff  then  began  this  suit  in 
replevin,  after  making  demand  for  their  goods  upon  the  sheriff,  on  the  ground 
that  they  now  desired  to  rescind  the  sale  of  the  goods  for  the  price  of  which 
tbey  had  begun  the  attachment  suit.   Upon  this  state  of  facts  the  jury  were 
directed  to  render  a  verdict  for  the  defendant  for  the  return  of  the  goods,  and 
for  damages  for  their  retention.   To  this  dli-ection  exception  was  taken,  which 
exception  was  ordered  to  be  beard  in  the  first  Instance  at  the  general  term. 

We  see  no  error  in  the  dlspoeition  of  the  case  by  the  circuit  court.  The 
only  evidence  tendingto  show  fraud  offered  upon  the  part  of  the  plaintiff  was 
tbat  of  an  expert  accountant,  tending  to  prove  what  the  books  of  Moeller 
showed  as  to  his  financial  condition  at  or  about  the  time  of  the  sale.  This 
evidence  showed  that  he  was  probably  at  that  time  insolvent,  but  this  insol- 
vency was  not  of  such  an  utter  and  hopeless  character  as  wonld  justify  any 
finding  by  a  Jury  that  any  purchase  of  goods  made  by  him  was  fraudulent, 
and  with  intent  not  to  pay  for  the  same.  There  was  nothing  shown  In  bis 
condition  which  could  possibly  justify  a  finding  that  Moeller  knew  that  he 
could  not  pay  for  the  goods  at  the  time  the  credit  expired.  It  Is  notsufflcient 
that  a  debtor  should  know  tbat  he  was  insolvent,  but  that  Insolvency  most  be 
of  tbat  extreme  character,  in  order  to  avoid  a  sale,  that  the  debtor  must  have 
known  that  he  must  fail  before  the  time  for  the  payment  of  the  goods  anived. 
The  evidence  In  this  case  shows  no  such  condition,  and  there  was  nothing 
which  would  justify  a  jury  in  coming  to  any  snch  conclusion. 

It  is  claimed  by  the  expert  that  stale  claims  aggregatinga  large  amount  ap- 
pear upon  these  books,  which  made  the  defendant  MMUer  hopelessly  Insolveot; 
liut  then  is  no  pnxMt  whatever  in  this  ease  going  to  show  that  at  the  tiJM 

»Not  reported. 


Digitized  by  Google 


888 


Snv  YORK  SUFPLEHENT,  Tol.  10. 


[Sup.  Ct. 


these  goods  were  bought  the  financial  condition  of  fliese  debtors  of  the  de* 
fendant  were  ot  such  a  character  as  that  he  had  no  reasonable  ground  tosup* 
pose  tbathetuiglit  make  collections.  There  is  no  evidenee  whateTer  ot  any 
representation  in  respect  to  the  defendant's  condition  at  the  time  of  Uiis  pui^ 
chase.  It  is  true  tbat  the  plaintiffs  sought,  hy  proof  of  representations  to 
other  parties  of  Moeller's  financial  condition*  to  show  (hat  he  had  a  traudu* 
lent  intention,  but  there  is  no  evidence  whatever  that  he  defrauded  any  of 
the  persons  to  whom  such  representations  were  made;  and*  if  hedld  nt^  tbea 
It  Is  clear  that  these  representations  could  not  be  considered  as  made  with  a 
fraudolent  intent.  We  see  no  reason  to  Interfere  with  the  rolings  of  the 
court  below,  and  the  exceptions  sliould  be  overruled,  and  judgment  entered 
upon  ttw  Terdict  for  the  defendant,  with  costs.  All  concur. 


Martin  et  al.  v.  Bliss. 
(Suprmte  Cou^  O0n0ral  Term,  Fint  DepartmmL  JineMkUBO.) 

Vaoiobs  akd  Bkokbrs— Rioht  to  CoHMissiOKS— Bid  Faith. 

A  real-ostate  broker  employed  to  sell  land  ooocealed  tbe  fact  tliat  the  propowd 
vendee  bad  accepted  the  veDdor's  termB,  andeodeaTored  topersnadethe  Tendnr  » 
Bocept  a  less  price,  wbfeh  sbe  refused  to  do.  Afterwards  sue  refased  to  ooii:ip'.e:a 
the  coatraot,  thougbher  price  was  to  be  paid.  Held,  that  the  broter  waa  gniiij  ol 
auob  bad  faith  towards  his  employw  that  ha  ooQld  not  feoorer  his  onmmtaaioo. 

Appeal  from  circuit  court.  Hew  York  county. 

Action  hy  Oharies  G.  Martin  and  another  i^nst  HatUe  W.  Bli«.  nnia- 
tifh  appeal  from  a  Judgment  dismlBsing  their  complaint  after  trial  at  etreuit. 
For  former  report,  see  6  K.  T.  Supp.  6^6. 

Argued  before  Van  Brunt*  P.  J.,  and  Bradt  and  Damibu,  JJ. 

C.  If.  Bovee,  Jr.t  for  appellants.   L.  H.  BaoMey,  for  respondent. 

Van  Bbvnt,  P.  J.  The  material  facts  proved  upon  the  trial  were  aa  fol- 
tows:  The  plalntifTs  in  tliis  action  were  real-estate  brokers,  and  the  defend- 
ant was  the  owner  of  premises  No.  31  West  Thirty-Second  street,  fn  thfa  citt. 
Early  in  May,  1886,  the  plaintiff  Charles  G.  Martin  called  at  the  house  of  de- 
fendant, and  astted  her  if  she  wanted  to  sell  her  house,  and  told  her  tbat  be 
bad  a  party  that  wanted  to  buy,  and  would  give  a  good  price  tor  the  house. 
She  said  that  she  would  not  sell  it.  The  plaintiff  told  her  that  If  she  cbsnged 
her  mind  he  would  be  glad  to  hear  from  her.  On  the  12tb  of  May,  in  cohm- 
quence  of  a  message  received,  Mr.  Martin  called  upon  the  defendant  agnm. 
who  told  him  that  she  had  concluded  to  sell  her  house  if  she  could  get  her 
price,  which  was  850,000.  Mr.  Martin  then  told  her  tliat  he  had  just  left  a 
gentleman  at  his  office,  a  Dr.  Bozeman,  whom  he  thought  would  buy  berbou^e, 
but  he  did  not  know  whether  he  would  give  $50,000  for  it,  but  tbat  be  would 
go  and  see.  The  defendant  replied  that  she  did  not  want  anybody  brouirht 
tliere  unless  he  was  willing  to  give  850,000.  because  tbat  waa  the  lowest  ttat 
she  would  tiike.  When  Mr.  Martin  returned  to  bis  ofBce  Dr.  Bozeman  \ 
left,  and  he  left  word  with  his  son,  the  plaintiff  William  G.  Martin,  when  th« 
doctor  came  in  to  take  him  to  see  the  house.  On  the  same  day  Mr.  WilluiT 
C.  Martin  went  with  Dr.  Bozeman  to  see  the  house.  They  were  shown  itf 
house  by  the  defendant.  Mr.  Wiliiara  C.  Martin  asked  her  if  any  less  oH-it 
than  $50,000  would  be  accepted  for  the  house.  Her  reply  was:  "Noto-- 
penny.  1  will  sell  it  for  850,000.  and  no  less."  After  some  further  conver- 
sation Dr.  Bozeman  left  Mr.  William  C.  Martin,  stating  to  him  that  be  mo>:A 
be  around  to  see  him  in  a  few  minutes.  Mr.  Martin,  then,  after  vain  > 
striving  to  get  the  defendant  to  take  less  for.her  bouse,  said  to  her:  "If  1  c;;.- 
get  you  850,000  from  the  doctor,  will  you  pay  me  a  thousand  dollars?"  ■ 
said:  "Wliy,  no.  Why  should  1  pav  you  a  thousand  dollars?"  Mr.  Mart 
asked  her  if  she  would  pay  him  9760.  and  she  refused.   Finally,  aha  aaid:  -  ^ 
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Win  give  yon  a  check  {or  $600  tt  you  Oftn  sell  the  bonae  for  me  tor  $50*000.** 
i&T.  SUrtin  then  left  her,  stating  that  he  would  go  and  aee  the  doctor,  and  tf 
he  ooQld  get  an  offer  out  of  htm  be  would  be  back  In  balf  an  hour.  Mr. 
llartin  Uivn  saw  the  doctor,  who  toU  him  to  go  ba^  and  close  the  bai^n ; 
thait  is,  buy  the  house  for  $50,000.  Mr.  Mftrtiti  then  went  back  to  aee  tbe  dft- 
fendant.  and  Mid  to  her  that  be  oould  offer  $45,000.  or  $46,000.  or  $47,000,  a 
little  less  than  $60,000,  spot  cash,  for  her  liouBe.  If  abe  would  Unrow  in  tbe 
coal  in  tbe  house  and  some  other  tilings.  She  replied  that  It  waa  a  waste  d 
time  to  talk  less  than  $50,000,  and  that  she  would  not  throw  In  the  coal;  that  - 
alie  would  include  the  other  things.  Mr.  Martin  then  asked  her  if  she  would 
take  $48,000.  She  said. '*Ko.'*  "Forty-ntne  thousand  dollars  caahf*  She 
refused,  and,  finding  that  he  could  not  beat  her  down  In  her  i»ice^Mr.  Mar- 
tin Bually  said:  "Very  well,  we  will  take  the  huuse  at  $50,000."  8b*  replied: 
"Very  well.  I  am  glad  I  had  no  more  trouble  about  it."  It  was  arranged 
tlUit  the  defendant  should  sign  tbe  contract  at  10  o'clock  the  next  morning. 
Tbe  next  morning  Mr.  Martin  called,  with  a  oontniot  drawn  up  for  Uie  de- 
fendant to  sign,  which  she  refused  to  do,  and,  tbe  defendant  baring  refused 
to  complete  (he  contract,  the  plaintiffs  brought  this  action  to  ntoovertiie$600 
which  it  is  claimed  was  due  becauae  of  their  production  of  aouatomer  willing 
to  pay  $50,000  for  the  house  of  tbe  defendant.  Tbe  only  relation  exlatlng  be> 
tween  Dr.  itozeman  and  tbe  platntlfta  was  that  they  bad  called  his  attention 
to  the  bouse  in  questiou.  and  Invited  him  to  go  to  tbe  house  and  see  it.  Tb^ 
were  not  working  for  Br.  Bozetnan  expecting  a  commiaaion,  and  were  not 
his  employes.  Upon  this  state  of  facts  the  complaint  was  dismissed,  and  from 
tbe  judgment  thereupon  entered  this  appeal  is  taken. 

In  order  to  entitle  a  tntAer  to  bis  compuisation,  it  is  not  neceasary  that  a 
conveyance  of  the  property  intrusted  to  him  for  sale  should  actually  be 
Bummated  between  his  employer  and  customer.  AU  that  is  necessary  for  a 
broker  to  show  is  that  be  has  been  employed  by  tbe  owner,  and  that  he  bas 
produced  to  hia  principal  a  customer  who  is  willing  to  pvrcAiase  upon  the 
terms  fixed  by  the  principal,  and  who  is  able  to  comply  with  those  terms. 
This  being  done,  a  broker  is  entitled  to  his  compensation  under  ordinary  oir^ 
eumatances.  In  tlie  case  at  bar  the  broker  shows  employment,  and  produo 
tlon  of  a  customer  aUe  and  willing  to  comply  with  the  terms  fixed  by  the  prin- 
etpal.  It  is  claimed  upon  the  part  of  the  defendant  that,  ootwithstandiog 
tbe  existence  of  these  facia,  the  brokei  is  not  entitled  to  recover,  because  in 
tba  course  of  his  employment  he  has  been  guilty  of  bad  faith  towards  hit 
principal ;  that  instead  ot  using  his  best  efforts  to  further  the  Interest  of  his 
princ^al.  the  broker  in  the  case  at  bar  worked  against  Ihem,  used  his  utmost 
efforts  to  induce  tbe  defendant  to  take  leas  for  im  house  than  tbe  price  fixed 
by  her,  when  the  defendant's  terms  had  alread|y  been  aocepted  by  the  pro- 
posed customer.  The  plaintiffs  claim  that  this  defense  is  not  available  bfr- 
cause  not  pleaded,  and  in  support  of  tbe  proposition  cite  the  case  of  Durj/ee  v. 
Jjegter,  75  K.  Y.  442,  in  which  it  was  held  that  in  that  case  tbe  question  of 
double  employment  could  not  be  considered,  because  no  such  objection  was 
taken  in  the  court  below,  and  it  is  further  stated  that  the  matter  properly 
should  have  been  pleaded.  In  the  case  at  bar  the  question  was  raised  In  the 
court  below.  The  proof  as  to  the  bad  faith  of  the  broker  was  received  with- 
out objeetion.  Noqueation  as  to  thesuflMency  of  the  answer  was  suggested, 
and  it  is  now  too  late  to  raise  that  objection,  as  In  order  to  support  tbe  judg- 
ment tbe  court  would  now,  if  necessary,  direct  tbe  pleadings  to  conform  to 
the  proof.  The  plaintiffs  further  urged  that  there  was  no  bad  fafth  upon 
their  partt  because  the  defendant  knew  that  they  were  employed  by  Dr.  Boz^ 
innn.   Even  if  the  plaintiffs  iwd  been  employtMl  by  Dr.  Buzeman,  which  tbi 

Ero^  ahowa  they  were  not,  yet  th^  owed  some  duty  to  the  defendant.  Thay 
new  when  they  were  trying  to  twat  down  the  defendant  in  her  price 
that  Dr.  Bozeroan  had  accepted  the  defendant'a  terms;  that  he  waa  not  only 
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wiUIng  to  p«y  Ihe  prfoe  uked.  iKit  anzloai  fo'get  Uie  bouM  apon  thosa  tsnm. 
Thflj  had  his  dlreoUons  to  ekne  the  bftcgala.  ue  dlfflotftm  to  do  the  best  tbej 
onUd  fw  blm,  glvea  faj  Dr.  BoKeman.  evideiitlj  rtfaiing  only  to  tbo  thiowiBir 
Into  the  bargain  of  tbe  eoal  and  other  tblnge.  The  plalnOfli,  taomrer,  in- 
stead of  stating  to  the  defendant  that  Dr.  Bozeman  had  aoocpted  Imt  prapori- 
tion,  endeavored  to  beat  her  down  in  her  price,  and  get  her  to  takei  leas,  flnod. 
ulently  ooooealing  tnm  her  the  ftat  that  Dr.  Boaeman  had  aooaded  to  her 
torma.  Certainly  some  good  faith  is  required  as  between  em^OTer  and  em- 
ph^e.  An  agmt  owes  some  dntlee  to  his  i^dpal.  and  becaoae  a  man  Is  a 
real-eatato  broker  he  la  not  reliered  from  toe  ordinary  prtne^iee  goTenifng 
the  relation  of  principal  and  agent.  It  Is  nndonbtedly  trae  Uiat  a  hoAtr  may 
in  some  instancee  act  iat  two  partiea  where  they  have  conflicting  intereeta, 
as  in  the  case  of  exchange  ct  pn^rty,  which  whs  the  fact  in  the  casee  dted 
by  awdlants'  counsel.  Bowe  t.  Steeau,  58  N.  Y.  621;  Janta  v.  Sehat^W, 
106  K.  Y.  289. 11 N.  B.  Bep.  634.  But  even  then  be  is  boand  to  fUr  deal- 
ing, and  It  has  never  yet  been  decided,  even  In  such  k  case,  that  a  broker 
oould  ooDceal  from  one  principal  the  acceptance  of  an  offer  by  tbe  other,  and 
endeavor,  with  knowledge  of  that  acceptance,  to  get  lower  terms  from 
that  principal,  and  yet  recover  hi3  commission  as  oompensation  for  servkss 
rendered.  But  the  plaintiffs  In  this  action  were  not  employed  by  Dr.  Bffls- 
man.  They  themselves  say  they  were  not.  The  relation  of  employer  and 
employe,  principal  and  agent,  did  not  exist  between  them.  I>r.  Bozemaa 
says  be  wanted  a  boose,  and  at  the  plaintifle*  request  went  to  see  the  bouse  la 
question.  The  platntlfls  say  tttat  they  expected  no  pay  from  Dr.  Boxemaa, 
and  yet  they  seem  to  have  b«en  more  zealous  for  his  Interests  than  for  those 
of  their  principal.  The  plaintiffs,  therefore,  were  the  agents  of  the  defend- 
ant, and  of  the  defendant  only,  and  owed  to  her  their  beet  endeaTora.  Tbii 
she  was  entitled  to  receive,  and,  unlt^  they  gave  them  to  her,  they  have  not 
fulfilled  their  obligations  to  her.  That  she  did  not  receive  their  best  efforts  Is 
conoeded,  aa  after  they  knew  that  Dr.  Bozeman  had  accepted  her  offer  tbej 
endeavored  to  beat  ber  down  in  her  price.  This  clearly  was  a  fraadalent  act 
npon  their  part,  and  simply  because  they  did  not  succeed  in  oheatiiig  tbsir 
employer,  having  used  their  beat  efforts  to  do  so,  can  it  be  said  that  tluf 
hare  fulfilled  their  obligations  to  ber?  The  servant  who  tries  to  cheat  and 
defraud  bis  employer,  but  fails,  stands  In  the  same  category  as  the  aorrsnt 
who  succeeds.  The  act  Is  the  same,  whether  successful  or  not.  It  seems  to 
me  that  a  court  cannot  countenance  such  a  breach  of  fiddlty  as  the  fiacts  of 
this  case  exhibit.  If  it  does,  it  would  seem  to  hold  that,  as  between  employv 
and  employe,  good  faith  and  honest  service  are  not  required  to  entire  ttieeia- 
ptoye  to  compensiition  which  was  supposed  to  dq>end  upon  his  Odeli^  to  tbe 
interests  of  his  -employer.  The  judgment  aiq^ealed  from  aboold  be  attnaed. 
wiUi  costs.   All  concur. 


WAXNWBieBT  e.  Low  at  ol. 
{Supreme  Court,  QeneraA  Tsnn,  SeoonA  X>tpairtmmt>  Ally  U,  188IL) 

L  Dbbd— Pboot  ov  Bxaounoir. 

Jl  AadlnK  la  favor  of  (he  genuineness  of  the  rignatnre  te  a  deed  la  not  jnaHiid 

where  the  evidence  shows  vaaX  three  weeks  prior  to  her  death  the  graotor  shovel 

the  deed  to  a  wltnesB,  and  stated  that  her  huBbaod  got  it  and  Blgned  her  name  to  [t, 
and  It  was  not  like  her  writing:  and  the  wltaeu  also  testlfles  tJaat  the  writJn^wis 
not  like  that  of  tbe  grantor,  ana  there  Is  no  proof  to  (he  oimtratr,  ezxMnt  the  fessti- 
mony  ot  an  expert  baaed  xtptm  his  oomparlMm  with  the  graatof*a  baahi-Miak 

t.  Bun— DnuvKET. 

An  antenuptial  trnst-deed  of  land  reserved  to  tbe  grantor  a  poww  of  anpabfr 
nent  to  be  exercdsed  by  deed  or  will,  under  her  hand  ud  seal,  abd  dolv  nuuw  aid 
exefinted  In  the  presence  of  two  or  more  wltnesaes.  At  tbe  gTantoi!*e  death  Um 
was  found  In  her  bureau  a  deed,  purporting  to  execute  the  power  In  favor  of  bsr 
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tatmband,  bat  beariiw  no  oertUlcafeB  of  uAnovrted^en^  and  not  nbaortbed  bj  anr 
witnesa.  Tbe  deed  find  bean  retained  Ivthe  grantor  for  nkontban  90  Team  with 
ber  hutbend's  oonaent.  i£«td,  that  the  Uetniment  had  nerw  been  delivered. 

9.  POWBBS  IN  TausT. 

A  nrantor  coQTeyed  land  to  a  tnutee  to  reoelTe  the  rmtfl  and  prodte.  or  to  per- 
mit ber  (the  frrantor)  to  bold  and  nse  the  same  at  her  election,  and  at  ber  death  to 
oonvey  It  to  aach  person  as  she  should  appoint  b^  deed  or  wllL  SelA  that,  thonsb 
the  deed  was  Tola  as  attempting  to  oreate  a  passive  trnst,  which  1  Rev.  St  N.  Y. 
p.  727, 145,  and  page79&S  56,  abrogate,  it  was  valid  as  a  power  in  trust,  under  seo> 
mm  w,  whlcAi  provides  that  If  a  trust,  whloh  Is  void  becansa  not  enumerated  in  the 
nraoeding  section,  directs  the  performanoe  of  an  aot  whitdi  mav  be  lawfully  pei^ 
f  wmed  under  a  power,  it  sball  be  valid  as  a  power  in  trnst,  slnee  the  dormant  power 
to  oonvo7  might  become  aotlve  uader  a  proper  s^polntment  the  gzantor. 
4>  AuKHB — Di  BABixjTT  TO  IxHUUT  IiAjn>— RnBOBFaoTivn  Laws. 

A.  died  intestate  in  1871,  seised  of  oertain  real  estate,  and  leavtaic  her  snrvivineber 
hnrtiand,  and  plaintiff,  her  aSster,  who  was  an  aUra,  and,  as  snob,  Inoapable  of  inher- 
iting the  premises.  On  April  27, 1874,  the  New  Yoric  lenslatore  passed  a  law  (Law* 
187£  0.901)  declaringtbat^lfanyaUenoroitisen  *  »^  bas  died  or  shall  hereafter 
die  teavins  persons  who,  according  to  the  statates  of  this  state,  answer  the  descrip- 
tion of  be&sof  such  deceased  persona,"  thev  shall  inherit  It,  whether  theywereolt- 
laens  or  aliens.  On  April  27, 1870,  the  leglsiatare  passed  an  aot  (Laws  1876,  a  184) 
MithovlsiBg  A.'s  husband  to  take  the  premises,  and,  releasing  um  Interest  of  the 
state  acquired  hy  eecheat  upon  the  death  of  A.,  provided  that  nothing  contained  In 
the  aot  should  be  construed  so  as  to  affect  the  right  in  the  property  of  any  heir  at 
law.  Held,  that  the  act  of  1874  was  retroactive,  and  removed  the  disability  of 
plalntifl  to  inherit  the  real  estate  as  sole  heir  of  ber  sister,  and  that,  therefore, 
prior  to  the  passage  of  tlw  aot  of  1870,  the  state  bad  parted  inth  all  its  Intoreat  in 
the  proper^,  and  nad  nothing  left  to  release. 

Appeal  from  Judgment  on  repmrt  of  referee. 

Action  hy  Charlotte  Wainwright  against  WUlhtm  O.  Low  and  tba  SaUors' 
Coffee  House  Company,  Limited,  to  recover  possession  of  real  estate.  There 
was  Judgment  in  foTor  of  plaintiff,  and  defendants  appeaL  For  opinion  on 
motion  to  take  deposition,  see  1  N.  Y.  Supp.  786. 

Argued  krafore  Babmard,  F.  J.,  and  Dykhan  and  Pratt,  JJ. 

Moon,  Xoto  <ft  Waiiaoe,  for  appdlants.  Tm  Syek  A  Bmninffton,  for  ro- 
qxmdent. 

DrxMAN)  J.  Tbls  is  an  appeal  hj  the  defendants  from  a  Judgment  entmd 
apon  the  rc^iort  of  a  referee  in  an  action  for  the  recovery  of  real  property  lo- 
cated Id  the  city  of  Brooklyn.  On  the  Ittth  day  of  July.  1846,  Sarab  Ann 
Wood  was  the  owner  of  the  premises  in  question,  and.  b^g  about  to  marry 
Geoi^  G.  Ackley.  she  then  executed  an  antenuptial  trust<aeed  of  the  pTo[H 
erty  to  Edward  F.  Snnderson,  in  trust  to  receive  the  rents,  or  permit  bn  to 
take,  bold,  and  use  the  same  for  her  use  and  benefit  at  ber  elecUon,  and  at 
her  death  to  convey  it  to  such  person  as  she  sbould  appoint  by  deed  or  wiU. 
Sarah  Ann  Fbrter  was  bom  of  English  parsnts  in  England  in  the  year  1836, 
and  was  married  to  a  man  named  Wood,  who  was  a  citizen  of  the  United 
States,  and  after  his  death  she  was  married  to  George  G.  Acfcley,  in  July, 
1846.  After  the  death  of  Mrs.  Ackley,  In  1871,  there  was  found  in  her  bu- 
reau, rolled  np  In  a  piece  of  old  bed-tick,  a  written  inatrnment  bearing  ber 
name,  and  a  seal  reciting  the  execution  of  the  trast^eed,  ber  subsequent 
marriage  to  Ackley,  and  the  desire  of  the  trustee  to  divest  himself  of  the  trust, 
aod  then  authorized  and  directed  the  trustee  to  convey  the  property  to  her 
bnsband.  There  was  no  certificate  of  acknowledgment  upon  the  Inatramrat, 
and  it  was  not  subscribed  by  any  witness,  and  the  referee  found  that  It  wa« 
not  signed  with  intent  to  impart  to  it  any  legal  effect  or  operation,  and  that 
it  was  never  delivered,  but  was  retained  by  Mrs.  Ackley  in  ber  possession  dur- 
ing her  life-time,  and  that  she  continued  in  possession  of  the  property  down 
to  the  time  of  her  death,  in  1871,  and  her  husband  continued  to  reside  upon 
the  property  until  he  died,  in  1876.  The  trustee,  Sanderson,  died  in  1866, 
without  having  conveyed  the  property,  and  without  a  request  to  do  so.  Mrs. 
Aekl^  died  Intestate  without  having  conveyed  the  property  except  by  the 
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trust-deed,  leaving  the  {^lainUff*  who  is  beir  flliter«  bat  wbo  aever  beeame  a 
eltizm  of  tbe  United  States,  her  onlj  heir  at  law.  Id  the  year  1876  Geoige 
G.  AAley  pnaented  n  petltton  to  tiie  snpreme  eonrt,  praylDg  for  the  appoint- 
ment of  a  trustee  in  the  idace  of  Sandereoo,  and  that  soch  new  trustee  be  di- 
rected to  cany  Into  effen  tbe  directions  contained  In  tbe  inetrament  alrtadj 
neationed*  porportlnff  to  have  ben  signed  by  Us  wlfe^  to  convey  the  pnpnly 
to  him.  Upon  thirt  petition  a  tmstee  was  appointed  with  ttm  dlreettoos 
prayed  for,  who  qnallABd,  and  racecuted  and  deUvend  a  deed  of  oonTejaneeof 
tike  property  to  Xckkty.  The  pkdntift  had  no  ootioe  of  soeh  proceedings. 
Tbe  defendant  Low  traees  his  title  from  Ackley  throiigfa  levetal  mosna  eon- 
Teyances,  and  Low  Is  a  purchaser  In  good  Mth.  Upon  the  Cmgolng  fHls 
tbe  referee  decided  that  Snmh  Ann  Ackley  made  no  valiil  appointmoit  onder 
the  power  reaerred  to  her  for  that  purpose  in  hu  antenuptial  deed  oC  tmsU 
and  that  she  died  seised  ol  an  estate  in  tee  in  the  premises  tnqoeation.  Abe 
that,  at  the  time  of  tbe  death  of  Sarah  Ann  Ackley,  the  phdntiff.  Charfotte 
Walnwrlgbt,  her  sister  and  only  beir,  was  an  alien,  and  bad  nera  becwne  a 
ottlzen  of  the  United  fltates,  and  thai  by  reason  of  bar  alienage  she  bad  not 
kbea  capacity  to  take  the  prmnlses  by  deseept,  and  tliat  they  escbeated  to  tbe 
state  of  New  York;  but  that  sudi  dIaahiHty  of  Charlotte  Wainwright  waa  re> 
moved,  and  the  title  of  the  state  to  the  pronisee  released  to  her  by  chapter 
261  of  the  Laws  of  1874,  aad  that  she  thereapoa  became  srised  of  tbe  i»eiD- 
ises  in  fee.  and  et>titted  to  the  poaseastOD  thereof.  That  George  G.  A^ey 
never  (fcquired  litle  to  the  premises  by  virtue  of  chapter  184  of  the  Iaws  tit 
1876,  or  by  the  deed  made  to  him  by  Uie  sukistttaled  trustee,  under  tbeaate- 
ai^itial  dead  of  Sarah  Ann  Ackley,  or  other wlsei,  and  that  tbe  defendaat  never 
had  any  valid  title  to  the  premises.  8och  are  th»  cemdmons  of  the  refsfia, 
■pon  which  be  directed  a  Judgment  ia  favw  of  the  ptetnttff,  and  nmr  examhK 
ation  conducts  us  to  the  same  determlnatioa. 

It  will  be  in  order  to  consider  now  whether  Hrs.  Ackley  emrised  and  ex- 
ecuted the  power  of  appointment  reserved  in  hw  antennptlai  traat-doed.  If 
she  did,  the  plaintiff  could  not  take  the  property  by  Inheritance,  and  so  tks 
Inquiry  is  of  vital  importance  in  the  determination  of  tbe  case.  By  the  terms 
of  the  tru&t-d«ed  the  puwer  of  appointment  was  to  be  exerted  by  Mra.  Ackley, 
by  tbe  execution  of  a  doKl  or  Instrument  iu  writing  in  tbe  nature  of  a  bat 
will  and  testament  under  her  baud  and  seal,  duly  made  and  executed  la  the 
presence  of  two  or  more  witnesses;  aud  the  statute  required  tbe  eouev* 
tion  of  any  deed  by  a  married  woman  to  be  acknowledged  apart  trom  bcr 
husband.  The  referee  hue  found  that  the  signature  to  the  instrument  iagco- 
aine,  but  we  do  not  concur  In  that  conclusion.  Mrs.  Ackley  had  tbe  (taper 
In  her  possession  three  weeks  before  her  death,  and  showed  it  to  Mrs.  Jane 
Young,  and  said  her  husband  got  it  and  signed  her  name  to  It,  and  it  wasnct 
like  her  writing;  and  the  witness  says  also  it  was  not  like  her  writing. 
There  is  no  proof  to  the  contrary  except  the  comparison  with  the  bank-book, 
and  the  testimony  of  the  expert,  which  ia  entitled  to  sliglit  consideratioa 
only.  Signatures  are  made  by  no  rule  or  measure,  and  they  always  differ, 
and  are  therefore  easily  counterfeited,  and  It  always  is  difficult  to  diatioguisb 
the  genuine  from  the  spurious.  The  point*  however.  Is  not  very  impMtant. 
for  tbe  referee  has  found  that  tbe  instrument  was  not  delivered,  and  be  is 
well  sustained  In  that  conclusion.  But  we  go  further,  and  find  from  ttie  on- 
disputed  facts  and  tbe  surrounding  circumstances  that  tbe  paper  never  was 
executed  for  the  purpose  of  imparting  to  it  any  1^^  force  or  effect,  even  if  it 
was  signed  by  Mra.  Ackley.  All  the  parties  were  familiar  with  the  terms  of 
the  trust-deed,  and  witli  all  the  formalities  essential  to  the  due  executiOD  ot 
the  power  of  appointment  res«rved  tberein,  and  if  Mrs.  Ackley  intend<^d  t» 
execute  the  deed  of  appointment,  and  impart  to  it  validity  and  effect,  it  is 
fair  to  presume  that  all  tlie  requisites  of  tbe  tru^deed  and  of  the  law  would 
have  reoeived  cunpliance,  and  the  trustee  would  bave  rcodved  a  leqaest  te 
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cxeonte  the  power.  Instead  of  that»  however,  the  trnstee  reotived  no  requBst 
to  make  the  deed,  and  the  paper  remained  in  the  poeaeesion  of  Jifrs.  Ackley 
nore  than  20  years,  until  she  died ;  and  her  hoaband  acquiesced  in  her  re- 
tention of  the  paper.  We  have  no  hesitation,  therefore,  in  holding  that  the 
instrument  never  was  executed  with  any  view  to  its  delivery,  and  that  it 
never  was  deli  vwed.  We  luve  not  overlooked  the  ea>  parte  proceedings  (tf 
Ackley  for  the  appointment  of  a  substituted  trustee,  and  the  procurement 
of  a  deed  from  the  new  trustee;  but  all  the  ciroumstanoes  now  developed 
satisfy  as  that  an  imposition  was  practiced  upon  the  court  by  the  petitioner, 
and  that  the  order  was  obtiUned  by  fraud.  Moreover,  the  action  of  the  court 
was  based  upon  the  false  a8snmptl<m  that  Mrs.  Ackley  had  exercised  the 
power  of  appointment  reserved  In  the  trust-deed,  and  we  now  And  that  suoh 
assumption  was  false,  and  that  the  loatrument  signed  by  her  for  thatparpoae 
never  beeame  effective.  No  appolntawDt  having  bem  made  by  Mrs.  A^ley 
In  her  life-time,  the  power  vested  In  the  trustee  never  became  <^mrative,  and 
upon  her  death  it  ceased  to  exist,  and  could  not  be  exerted  thereafter.  Its 
execution  beeame  impossible,  and  it  was  practically  extinguished,  ^otoftftfis 
T.  ElUng*  36  Barb.  88.  As,  therefore,  there  waa  no  trust,  and  do  valid 
power  tn  trust,  and  no  trust-estate,  there  was  no  oooaslon  or  antbwity  for 
the  appointment  of  a  new  trustee,  and  when  he  was  appcdnted  he  waa  deatt- 
tnte  of  power,  and  his  action  was  nugatory. 

Such  being  our  conclusion  upon  the  II  rat  question.  It  beoomea  essential  next 
to  inquire  whether  Mrs.  Ackley  died  seised  of  the  premises.  By  the  ante- 
Buptlal  trnaMeed  Mrs.  Aoklcty  nndutook  to  convey  her  propwiy  to  Sandeiv 
acm.  In  trust  to  receive  the  rents  thereof,  or  to  permit  her  to  take  bold,  re- 
ceive, and  use  the  same  at  her  election;  and  ahe  did  elert  to  use  the  property 
tn  qnestion.  and  did  occupy  it  during  her  Iife<timo.  Borne  embarrassment  Is 
ereated  by  the  alternative  provision  In  the  Inatrnment;  but,  in  view  of  the 
purposes  to  be  subserved,  and  of  the  recitals  in  the  deed,  and  the  actual  eleo- 
tion  of  the  grantor,  we  think  the  Inatrument  was  designed  to  create  a  trust 
to  hold  the  property,  and  permit  its  ooonpation  and  use  by  the  benefleiaiy. 
The  trnstee  took  no  right  to  the  possession,  to  the  rents  and  profits  of  ttie 
land,  and  the  trust  Is  ther^ore  void,  because  it  la  not  authorised  fay  the 
statute.  1  Rev.  St.  pp.  727,  728,  §§  45,  55.  The  partiea  endeavored  to 
create  a  passive  trust,  and  such  trusts  were  abrogated  by  the  fievised  Statutes. 
Yet  the  Instrument  was  not  wholly  void.  It  Mstowed  upon  tbe  trustee  a 
dormant  power  to  convey  land,  and  the  power  might  become  active  and  op> 
native  under  a  proper  appointment  of  a  person  to  receive  the  oonveyanoe. 
He  became  the  trustee  of  a  power,  and  the  Instrument  was  converted  into  a 
power  in  trust  by  section  58  of  tliat  statute,  which  provides  that  where  an 
expreas  trust  shall  be  ereated  for  any  purpose  not  enumerated  in  the  preced- 
ing sections,  as  this  is  not,  no  estate  shall  vest  In  the  trustee;  but  the  trust, 
If  directing  or  authorizing  the  performance  of  any  act  which  may  be  lawfully 
performed  under  a  power,  shall  be  valid  as  a  power  in  trust,  subject  to  the 
proviaions  in  relation  to  such  powers  contained  in  tbe  article  respecting  pow- 
ers. By  section  47  of  tbe  statute  every  person  who,  by  virtue  of  any  grant, 
assignment,  or  devise,  now  is  or  hereafter  shall  be  entitled  to  tbe  actual  poe- 
session  of  lands,  and  the  receipt  of  the  rents  and  profits  thereof,  in  law  or  in 
equity,  shall  be  deemed  to  have  a  legal  estate  therein  of  the  same  quality  and 
duration,  and  subject  to  the  same  conditions,  as  his  bent* flcial  interest.  Then 
follows  section  49,  which  provides  that  every  disposition  of  lands,  whether 
by  deed  or  devise  hereafter  made,  shall  be  directly  to  the  person  in  whom  the 
right  to  the  possession  and  profits  shall  be  intended  to  be  invested,  and  not 
to  any  <Aher  to  the  use  of  or  in  trust  for  another.  Ko  estate  or  interest,  legal 
or  equitable,  shall  vest  in  tlie  trustee.  If  any  elucidation  of  the  design  at 
these  sections  of  tbe  statute  is  essential,  It  la  furoiabed  by  the  note  of  the  re- 
Tiaeia  b>  section  47,  in  which  they  aay:  "This  section  will  convert  all  formal 
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trnsts  Into  Iml  flststes  In  the  bemfiolal  owner,  and  tbne  effetAosto  the  wlg- 
tnal  Intent  of  the  statute  oC  usee."  Then  tb^  add  an  extract  from  the  £a> 
mone  speech  of  Lord  Brougham  on  the  etate  of  the  law,  in  which  he  aald:  **I 
would  reetore  the  statute  m  uses  to  what  It  was  clearly  Intended  to  be.  Our 
anceslon  made  that  law,  by  which.  If  land  msgtven  toA.  for  the  nse  of  B., 
the  latter  was  deemed  the  legal  owner,  the  use  twing  executed  in  him  Jost  as 
If  A.  did  not  exist. "  These  two  seeUons  of  the  statate  are  aimed  against  the 
creation  of  legal  estates  impressed  with  trusts  co-  trust  dutdoe.  uoept  aodi  as 
are  authorized  by  aeetioa  55,  and  th^  show  that  the  legislature  intended  to 
turn  what  would  otberw iee  IwTe  been  a  passive  trust  into  a  legal  eatate  in 
the  oeitui  que  tnuU  Sawgon  T.  Zampman,  5  IS.  T.  Drp^Doek  SHU- 
man,  SO  N.  T.  194.  The  antenuptial  trnst^eed  offended  agidnst  section  49 
of  tl»  statute,  which  made  it  imperative  that  every  disposition  of  hinda  thae> 
after  made  should  be  directly  to  the  person  in  whom  the  right  to  tiie  posses- 
ston  was  intended  to  be  Invested,  and  not  to  any  one  for  the  use  <tf  or  tn  Inst 
for  such  person,  and  abridged  the  effect  of  every  deposition  of  land  made  in 
violation  of  the  section  by  declaring  that  no  estate  or  interest  should  rat  in 
the  trustee  thereby.  The  trustnleed,  therefore,  was  valid  aa  a  power,  and 
had  no  further  legal  operation,  and  left  the  title  to  the  property  In  the  donw 
of  the  power.  Whether  the  trust  created  Is  active  or  passive,  is  quite  Im- 
material; for  if  it  was  the  former  it  was  a  power  In  trust,  and  thelatlere* 
mainerl  In  the  donor,  and  if  it  was  the  latter  the  statute  executed  the  use  faff 
carrying  the  title  to  the  beneficiary,  and  vesting  the  same  in  her.  The 
trustee  took  no  right  of  posseeslon  and  no  interest  in  the  rente  and  inoaneb 
for  both  were  retained  by  the  grantor  under  her  right  of  election.  Oar  ooi^ 
elusion,  therefore,  upon  this  question  is  that  the  trustee  took  no  Interest  in 
the  premises,  and  that  the  title  remained  in  Mrs.  Ackley,  subject  to  bed^ 
feated  by  her  exercise  of  the  power  of  appointment  reserved  in  the  deed,  and 
a  conveyance  in  pursuimce  thereof  by  the  trustee.  It  follows,  therefore,  that 
Sarah  Ann  Ackley  died  seised  of  the  premises ;  but,  as  the  plaintiff  was  Um 
an  alien,  she  had  not  the  capacity  to  take  the  premises  from  her  sistw  by  de- 
scent, and  therefore  they  passed  to  the  stt^  by  escheat. 

It  becomes,  therefore,  necessary  now  to  inquire  how  and  to  whom  the  Utle 
was  transferred  by  the  state.  Idrs.  Ackley  was  a  citizen  of  the  United  States 
before  bw  marriage  with  Ackley,  by  virtue  of  her  prior  marriage  with  Wood, 
who  was  a  citizen.  Such  citizenship  was  conferred  by  the  act  of  congress  of 
February  10,  1855,  which  enacted  as  follows:  "And  be  it  further  enacted 
that  any  woman  who  might  be  lawfully  naturalized  under  the  existing  laws, 
married,  or  who  shnll  be  married,  to  a  citizen  of  the  United  States,  ahall  be 
deemed  and  taken  to  be  a  citizen."  In  the  case  of  Halsay  v.  Baer,  5  N. 
Y.  Supp.  334,  we  decided  that  the  language  employed  in  this  law  referred 
to  the  inherent  capacity  of  the  woman,  and  not  to  her  present  qualifica- 
tions, and  that  any  woman  possessing  the  capacity,  such  as  race  and  blood, 
to  enter  upon  the  path  leading  to  Judicial  naturalization,  became,  by  marriage 
with  an  American  citizen,  invested  with  his  citizenship,  and  with  all  the 
rights  and  privileges  incident  thereto.  On  the  27th  day  of  April,  1874.  the  leg- 
islature of  this  state  passed  a  law  amending  section  4  of  the  act  to  enaUs 
resident  aliens  to  hold  and  convey  real  estate,  and  for  other  purpoees.  passed 
April  30,  1845.  so  as  to  cause  it  to  read  as  follows:  "If  any  alien  resident  of 
this  state,  or  any  naturaltzed  or  native  citizen  of  the  United  States,  who  has 
purchased  or  taken,  or  hereafter  shall  purchase  and  take,  a  conveyance  of 
real  estate  within  this  state,  has  died,  or  shall  hereafter  die,  leaving  persons 
wiiu,  according  to  the  statutes  of  this  slate,  would  answer  the  deecription  of 
heirs  of  such  deceased  person,  such  persons  so  answering  the  description  of 
heirs  of  such  deceased  person,  whether  they  are  citizens  or  alibis,  are  hereby 
dt>clared  and  made  capable  of  taking  and  holding,  and  may  take  and  bold,  as 
heirs  of  such  deceased  person,  as  if  Ui^  were  ciUzens  of  the  United  States, 
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the  land!  and  real  estate  owned  and  held  by  anch  decaaaed  alien  or  efUzen  at 
tbe  time  of  tals  decease."  Then  follows  a  provision  respecting  males  of  fall 
age,  which  has  do  application  to  this  case.  We  think  that  the  statute  flts 
this  case,  and  operated  as  a  surrender  by  the  state  of  the  title  which  it  had 
acquired  by  esclieat  to  the  premlBes  in  question  before  the  passage  of  the  law. 
Luhn  V.  Simeft  80  N.  Y.  180.  Mrs.  Ackley  was  a  naturalized  citizen  of 
the  United  States,  and  had  taken  the  premises  by  purchase  between  the  pas- 
sage of  the  law  of  1845  and  the  law  of  1874.  She  died  after  the  law  of  1874. 
leaving  the  plaintiff,  who,  according  to  the  statutes  of  this  state,  would  an- 
swer the  description  of  her  heir,  and»  aa  she  thus  answered  the  description  of 
an  heir  to  the  deceased  Urs.  Addey,  whether  she  was  a  citizeii  or  an  alien, 
she  was  by  the  statute  made  ci^itda  d  taking  and  holding  aa  sooh  heir  the 
property  in  question. 

The  examination  of  the  case  thus  far  having  resulted  fovorably  to  the 
plaintiff,  it  becomes  essential  to  determine  the  l^al  effect  of  another  statute 
designed  to  aid  the  husband  of  Mrs.  Ackley.  On  the  27th  day  of  April,  1876, 
the  legislature  of  this  state  passed  a  law  authorizing  and  empowering  George 
6.  Ai^ley  to  take,  hold,  and  convey  the  property  In  question,  and  granting  and 
releasing  all  the  estate,  right,  and  interest  of  tlie  people  of  the  state  of  New 
York  acquired  by  escheat  at  the  time  of  the  death  of  Mrs.  Ackley  in  the  prem- 
ises to  George  G.  Ackley,  his  heirs  and  assigns,  forever.  But  the  second  seo- 
tloD  oi  the  act  contained  a  proviso  that  nothing  contained  In  the  act  should 
be  construed  so  as  to  affect  the  right  in  the  property  of  any  heir  at  law. 
Chapter  184»  Laws  1876.  If  we  are  right  in  our  view  of  the  effect  of  the  law 
of  1874,  and  that  act  operated  to  release  the  Intwest  of  the  state  to  the  plain- 
tiff as  the  sole  beir  of  Mxa.  Aokley,  and  vest  the  title  to  the  premises  la  the 
^aintiff ,  then  the  state  had  no  interest  in  the  premises  in  1876  to  release,  and 
Cleorge  O.  AcUc(y  took  nothing  under  the  act  of  1876.  The  disability  ot  the 
plaintiff  by  reason  of  alienage  was  removed  by  the  law  of  1874;  and,  her  re- 
lationah^  o(  aide  heir  to  Mrs.  Ackley  being  undisputed,  we  tblnk  the  plain- 
tiff became  vested  with  the  title  eo  itutanU  upon  the  passage  of  tliat  law,  by 
Tirtoe  <tf  UicfoUowing  language:  "Snch  persons  so  answering  the  descrip- 
tion of  heirs  of  such  deceased  person,  whether  they  are  citizens  or  aliens,  are 
hereby  declared  and  made  capable  of  talciDg  and  holding,  and  may  take  and 
hold,  as  heirs  of  snob  deceased  person,  aa  if  they  were  citizens  of  the  United 
States,  the  landa  and  real  estate  owned  and  held  by  sueh  deceased  alien  or 
citizen  at  the  time  of  his  decease."  This  act  is  plainly  retrospective  In  its 
operation,  and  presorvea  the  rights  of  persons  who  befbre  its  passage  had  ao* 
quired  luterasta  and  rights  to  lands  which  they  were  unable  to  enjoy  by  rea- 
son  of  the  dlsaUlIty  ot  allanage.  After  a  most  careful  examination  we  are 
led  to  an  affirnuuice  of  the  judgment.  Its  operation  Is  harsh,  and  It  would 
have  been  a  pleasant  duly  to  decide  in  txrot  of  a  bonajlda  pniehaser  tor  a 
very  praiseworthy  purpose,  but,  in  our  view  of  the  present  state  of  tin  law, 
auch  a  reealt  was  impossible.   The  judgment  ahoold  be  afflrmed,  with  costs. 

All  eoncor. 


Dalt  e.  BkBB  «(  al, 

(Suprmw  Cfcurt,  Oenerat  Term,  Second  D&parUnmt.  Joly  IS,  IffW.) 

Auam— BiOBT  *o  Takb  Lahd. 

P.  died  hitestate,  leiaed  of  certain  real  estate  derised  to  him  by  hit  father,  leav- 
lag  snrvlviDff  him  two  maternal  aunts  and  the  children  ot  daoeased  maternal  annts, 
wEo  were  aUalieoa.  Held,  that  they  took  an  absolute  title  to  the  land  under  Laws 
H.  T.  1846,  c.  L15,  as  amended  by  Laws  1874,  o.  261,  and  Laws  ISn,  o.  8S,  deoUurlng 
that  "if  my  alien  resident  of  this  state,  or  any  naturalised  or  native  dtlxen  of  the 
United  States,  who  has  purchased  and  taken,  or  hereafter  shall  purohase  and  take, 
a  oonv^anoe  of  real  estate  within  this  state,  has  died,  or  shall  hereafter  die,  leav- 
ing persons  who^  according  to  the  statutes  ox  this  state,  wonld  answer  the  desorip- 
tkm  of  heir*  of  snoh  deoeaaed  person,  or  of  devisees,  under  Us  last  will,  and  hei^ 
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of  his  blood,  such  penow  M  annrariog  thedesoriptloiuof  bstn  or  o(  nioh  devineM 
of  euch  deceased  person,  whether  they  an  oltizent  or  olieas,  are  hereby  declared 
aad  made  capable  of  tAklag  and  holdioK,  and  may  take  aad  hold,  as  heirs  or  such 
de^tsees  of  such  deceased  person,  as  if  to^  were  oiUiWDs  of  the  United  States,  tbe 
laods  and  real  estate  owned  and  held  by  suoh  deoeMed  alian  or  dtixen  at  the 
time  of  Us  decease. " 

Appeal  from  special  term*  Suffolk  county. 

Action  for  partition  of  land,  brought  hy  WlUlam  Tbomas  Daly  against 
Margaret  Beer,  Catharine  Powles,  Elizabeth  Sarah  Buaaell,  and  tbe  people  oC 
the  state  of  New  York.  Defendant  Margaret  Beer  appeals  from  an  inter- 
locutwy  decree  entered  therein  forreport  of  former  litigation.  See  golwy  t. 
BeeTt  5  N.  Y.  Supp.  334.  Laws  N.  Y.  184S.  c.  115,  as  amended  by  Laws 
1874.  e.  261.  and  Laws  1876*  e.  88.  declares  that  *if  any  aUen  reetdeat  at  this 
state,  or  any  naturalized  or  native  citizen  of  the  United  States,  who  has  pup- 
chased  and  taken,  or  hereafter  shall  parchase  and  take^  a  conv^anca  of  real 
estate  within  this  state,  has  died,  or  shall  hereafter  die,  leaving  paraoas  wbo^ 
according  to  tbe  statutes  ot  this  state,  would  answer  the  description  of  heirs 
of  such  deceased  person,  or  of  devisees,  nnder  his  last  wUI.  uid  being  ot  hii 
blood,  such  persons  so  answering  the  deseripUona  of  heirs  or  of  aatdi  deTiaees 
of  such  deceased  person,  whetlter  they  are  dtlzena  or  aliens,  are  hereby  de- 
clared and  made  capable  of  taking  and  h<Mlng  and  may  take  and  holdaa  btin 
or  soch  devisees  of  such  deceased  pentm,  as  If  tbcgr  were  titiaens  of  the  Untted 
States,  the  lands  and  real  estate  owned  and  hdd  by  audi  deeeaaed  alien  or 
citizen  at  the  time  of  his  decease.  But  if  any  of  Um  persona  so  answering  Um 
descHptlon  of  heiis,  or  of  such  devisees,  as  aforeatod,  of  saofa  deoeaaad  pe^ 
son,  are  males  of  full  age,  tta^  shall  not  hold  tbe  real  eatate  hereby  made  de- 
scpndible  or  deviuble  to  them  as  againat  the  state,  unless  ttiey  are  (dttzens  c( 
the  United  States,  or.  in  case  they  are  aliens,  nidess  they  make  and  file  in 
tbe  office  of  the  secretary  of  state  the  deposition  or  affirmation  raeoUoned  in 
the  flrst  section  «f  this  act" 

Argned  before  Dykman  and  Fbatt,  JJ. 

R.s.  Tapping,  for  appellant.  Rabe  dt  Kdlar,  for  respondent  Daly.  JM* 
toard  Brown  and  M.  E,  Tapping,  for  respondents  Powles  and  •Etnssrtl. 

DmiAJ?,  J.  This  is  an  appeal  from  an  Interlocntory  judgment  in  an  ac- 
tion for  the  partition  of  real  property.  The  facta  of  the  oase  are  nndiapated. 
and  are  subsuntially  as  follows:   David  E.  Pterson,  who  died  seised  uad 

possessed  of  the  property  in  question,  was  the  common  source  of  title.  He 
was  21  years  of  age  at  the  time  of  his  death  In  February,  1SJ8,  and  be  i» 
ceived  this  property  by  devise  from  his  father,  David  Plerson.  who  died  in 
October,  1871 .  D»v>d  E.  Fierson  died  intestate,  and  left  no  father  or  mcAher, 
brotlier  or  sister,  or  descendant  of  any  brother  or  sister,  no  paternal  un<de  or 
aunt,  or  descendant  of  any  such  uncle  or  aunt.  He  left  two  maternal  aunts, 
Margaret  Beer  and  Cathnrlne  Powles,  two  of  the  defendants  in  tfaia  action, 
and  also  two  cousins,  William  Thomas  Daly,  the  plaintiff,  and  Elizabeth  Sa* 
rah  Bussell,  one  of  the  defendants,  both  tbe  children  of  a  deceased  mat^nal 
aunt.  All  of  these  persons  are  of  English  parentage,  and  none  of  them  bad 
been  in  the  United  States  previous  to  the  death  of  David  E.  Pieraon.  The 
plaintiff  became  a  resident  of  the  state  of  New  York  in  February,  1889,  and 
and  at  that  time  declared  his  intentions  to  t>ecome  a  citizen  of  the  United 
States,  and  filed  In  the  office  of  the  secretary  of  state  of  New  York  the  depo- 
sition required  by  the  statute  that  he  was  a  resident  of  the  state  of  New  York, 
and  Intended  to  reside  permanently'  in  tiie  United  States,  and  become  a  cttixen 
thereof  as  soon  as  he  could  be  nttturalized,  and  that  he  had  taken  such  incip- 
ient measures  as  the  law  requires  to  enable  him  to  obtain  naturalixatlun. 
Catharine  Powles  and  Elizabeth  Sarah  Uuaseli  are  both  aliens.  Margaret 
Beer  is  a  citizen,  although  tlie  court  found  she  was  not.  HalMey  v.  Avr. 
o  N.  Y.  Supp.  834.   She  became  such  by  virtae  of  her  nwriii^  wiUi 
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John  Bear  In  July,  1676;  nod  bar  claim  in  tUs  aetton  Is  that  ilw  Is  the 
sole  heir  at  Darld  B.  Pieraon  and  entitled  to  the  whole  of  this  property,  and 
that  the  other  parties  have  no  interest  therein.  She  has  been  In  possession  of 
the  premises  since  the  death  of  David  E.  Herson.  The  cause  was  tried  be- 
fore a  Judge  wlthoat  a  jary»  and  he  decided  that  the  parties  were  seised  in 
fee  of  the  premises  as  tenants  in  common,  and  the  defendimt  Uargaret  Beer 
has  appealed  from  Uie  Jodgment  entered  upon  saoh  decision. 

We  had  occasion  to  examine  the  question  Invtdved  in  this  appeal  in  the  ease 
of  Mfaynard  v.  Ifuimardt  36  Htin.  227.  and  our  eonclusion  was  ttut  under  seo 
Uom  4,  c  115,  Laws  1846.  as  amended  bj  chapter  261,  Laws  1874,  and  chapter 
88,  Laws  1876.  alien  heirs  at  law  might  take  an  absolute  title  to  land.  The  same 
question  was  Involved  In  the  case  of  WainwiiffhtY.  Luw»  ante,  888,  (decided  at 
the  present  term  of  this  court,)  where  we  hcdd  that  the  amendato^  statute  of 
1876  was  retroactive  In  its  operation,  and  preserves  the  rights  of  persons  who 
before  its  passage  acquired  rights  to  land  which  they  ootiud  not  enjoy  by  reap 
son  of  the  disability  of  nlienage.  Our  views  were  fnlly  expressed  In  these 
cases,  and  require  no  repetition  here.  But  the  defendant  Beer  also  contends 
that  David  £.  Flerson  took  the  property  by  descent,  and  not  by  purchase,  and 
that  the  plaintiff  and  other  defendants  were  therefore  nc^uded  from  the 
sncecesion  to  bis  estats.  The  language  Is:  **If  any  alien  resident  of  this  state, 
or  any  ni^orallzed  or  native  dtlzen  of  the  United  States,  who  has  punfluoed 
and  taken,  or  hereafter  shall  pun^ase  and  take,  a  convcTance  of  real  estate 
within  tills  statei"  and  the  oonsbuetlon  for  which  the  appellant  contends  li 
inadmissible.  In  Judgment  of  law,  a  pnrctaase  Is  the  acquisition  of  land  \tf 
act  tlie  parties  In  contradlsUm^on  to  acquisition  operation  of  law,  and 
Inclades  title  1^  deed  and  title  by  devise.  The  question  waa  invidved  In  the 
dedsloa  <tf  the  case  of  JfeOcnflajr  v.  Pttlmtr,  40  Hun,  88.  and  It  was  then  said 
that  "acquisition  by  purdiase  Includes  every  mode  <^  taking  title  except  de- 
scent or  Inheritance."  In  the  case  of  UtAl  v.  BaU,  81  N.  T.  186,  It  was 
said.  In  relation  to  this  same  law,  that  **the  section  expressly  authorizes  a  re»> 
ident  alien  to  take  a  conveyanee  of  lands;  and  there  seems  to  be  no  public 
policy  which  would  Justify  the  Infwence  that  the  leirislatare  Intended  to  dis- 
criminate between  a  title  by  deed  uid  by  devise."  Our  coiulurion  therefore 
Is  that  the  judgment  should  be  affirmed,  with  costs. 


Wii.i.iA]fs  «(  ol.  V.  F(U.S(nf  e(  oL 

(Atpreme  Court,  Oeneral  Term,  Flr»t  Pepartm^TU.  June  0, 1S0O.) 

1.  Fludino— Monox  TO  BntiKi  Our. 

Where  It  reaaooab^  appears  that  the  aUesationa  la  a  complaint  oonstltate  a  full 
axpoaltton  of  plaiDtlffi'  ease,  giving  more  oetalla  ttaao  la  neoaeaary,  bnt  germana 
to  the  subject,  they  cannot  be  properly  atricken  oat  as  iirelaraat.  eapedaUj 
where  the  action  la  one  in  which  mua  la  allflged,  and  there  Is  no  endenoe  thM 
the  retention  of  the  aUegatlons  would  embarraaa  defradant  in  his  dateoae. 

B.  SaMB— WlfTBH  or  OWBCTIONS. 

By  anqwerlDK  a  complaint  defendant  walTea  his  right  to  move  that  portions 

thereof  be  stricken  out  as  Irrelevant,  or  made  more  definite. 

Appeal  from  apeciat  term.  New  York  county. 

Action  by  Louisa  Williams  and  others  against  Samuel  D.  Folsom  and 
others.  Defendants  appeal  from  un  ordt^r  denying  their  motion  to  have  cer- 
tain portions  of  amended  complaint  stricken  out.  For  former  litigation,  see 
3  N.  Y.  Siipp.  681:  5  N.  Y.  Supp.  211;  7  N.  Y.  Supp.  568. 

Argued  before  Yah  BnimT,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Daempof't.  Smith  &  Perkins,  for  appellants.  Carter,  Hughea  A  CratMfh, 
tor  responilente. 

Bbadt,  J.  This  action  was  brought  to  recover  the  sum  of  ClOfOOO,  to 
whldt  the  plaintiffs  considosd  themselves  entitled  by  reason  of  the  txwhm- 
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oui  conduct  of  the  defendHnts,  who.  u  their  agents,  bad  nduced  them  to  seU 
certain  real  estate  for  a  sum  leas  thao  Its  ralue  tn  order  to  resdl  the  same  at 
an  advanced  price  for  their  owa  benefit,  and  which  th^  accomplished  bj  im- 
proper representation,  and  the  use  of  a  vendee  who  was  connected  with  the 
fraudulent  scheme.  '  The  allegations  in  the  complaint  designed  to  make  this 
apparent  are  in  part  objected  to,  and  the  defendants  seek  to  have  thma  stricken 
out  in  the  firat  place,  or  made  in  some  reapeots  more  definite  and  certain. 
The  allegations  as  a  whole  are  not,  nor  la  any  part  of  them,  irrelevant.  Th^ 
constitute  a  full  exposition  of  the  plalntlfifs'  case,  giving,  perhaps,  more  de- 
tails than  would  be  necessary,  bat  nevertheless  germane  to  the  subject,  and 
may  be  items  of  importance  inestablishingthecourseof  actionset  np.  Whan 
this  reasonably  appears  they  cannot  be  properly  stricken  oat  as  irrelerant, 
more  especially  if  the  action  be  one  in  which  fraud  Is  allied.  Aside  from 
this,  the  disposition  of  a  motion  made  for  such  a  purpose  is  discretionary,  and 
should  be  granted  only  where  no  doubt  exists  of  tlie  irrelevancy  charged. 
This  is  the  rule,  although  the  pettlnency  of  some  of  the  all^ations  is  nut 
directly  apparent,  but  there  is  a  possibility  that  they  may  I)eoome  so  in  ex- 
pianation  of  or  as  connected  with  the  history  of  the  subject-matter  tit  tba 
litigation.  There  is  still  another  rule  applicable  to  such  a  motion,  and  that 
Is:  there  must  t>e  some  evidence  that  the  retention  of  the  allegations  would 
embarrass  the  defendants  in  their  defense,~«omething  shown  witnhllnhlTH 
harm  or  Injustice.   Lugar  v.  Bynies,  15  Civil  Proc.  B.  72. 

There  la  still  another  objection  to  the  success  of  this  motion,  namely,  that 
the  defendants  have  answered.  An  answer  can  have  no  other  effect  in  refer- 
ence to  such  a  motion  than  to  waive  the  right  to  make  it.  This  must  apply 
whether  the  complaint  be  amended  or  not,  if  the  answer  remain.  The  is- 
sues are  framed  when  that  pleading  is  put  in  and  the  preliminarlaa  are  closed. 
The  allegations  are  not  subject  to  the  charge  of  indeQniteness.  They  are 
definite  and  certain.  There  can  be  no  misunderstanding  as  to  what  is  meant 
by  them,  and  the  evidence  to  sustiun  them  cannot  be  called  for.  It  maj  be 
said,  indeed,  that  the  defendants  well  know  what  is  charged  against  them, 
and  are  desirous  of  ascertaining,  if  they  can,  the  particulars  of  the  proof  by 
which  they  will  be  established.  Besides,  allegations  of  fraud  are  not  required 
to  be  stated  with  great  particularity.  The  array  of  facts  and  circumstancM. 
but  not  minutely,  is  sufficient.  Paaaavant  T.  Cantor^  21  Abb,  K.  C  259, 
264.  The  cooit  may  in  some  instances  grant  on  a  proper  motion  tber^r  a 
detailed  statement,  but  not  on  such  a  motion  as  was  nude  herein  in  snch  a 
case  as  this.  A  general  statement,  if  comprehendve  and  comply,  although 
it  may  in  the  pro^  involve  details,  cannot  be  arraigned  as  indefinite  or  un- 
certain. For  these  reasons  the  learned  judge  in  the  court  below  pnqierly  de- 
nied the  motion,  and  it  should  be  affirmed,  with  910  oorts,  ■nddlatmiMmCBts 
of  this  appeal.   All  cononr. 


HOOAH  9.  WOLT. 
{Supreme  Court,  Otnerai  Term,  First  Department.  Jona  6,  UBQi) 

LnriTATIOX  or  A0TI0IT»— RuimillO  OV  STi.TDTB. 

The  statute  of  limitations  befrins  to  run  against  a  oaoae  of  aotioa  for  — 
away  plaiatlfTs  buabRod  aad  depriving  her  of  his  ■octety  and  asdstanoe  tram  tk* 
time  of  the  enticement,  and  la  not  In  the  nature  ot  a  oontlpning  ti'sspass. 

Exceptions  from  circuit  court.  New  York  oonntjy. 

Action  by  Catherine  A.  Hogan  against  Carolina  WoM.  Theoompiatat  wis 
dismissed,  and  Uie  exception  taken  by  plaintlfl  ordered  heard  in  tbe  fixat  Ib- 
stance  at  general  term. 

Argned  before  Yak  Britht.  P.  J.,  and  Bbai>t  and  Dahibu*  JJ. 

Btmjamin  Patforwn,  for  plaintiff.  Sdward  C.  Janua,  for  ''■"■^"^ 
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Yak  Bbcnt,  F.  J.  Tbfs  action  waa  brought  to  recover  damages  beoanse 
of  tbe  f nticement  of  tlie  plaintiff's  husbancl  from  her  in  the  year  1858,  and 
the  depriving  Ihi;  plaintiff  of  his  comfort  and  society  and  asststance  from  that 
time  until  the  time  of  hia  deatli,  which  occurred  in  18b6i  27  yeara  after  said 
alleged  enticement.  Among  other  defenses  the  defendant  set  np  the  six- 
yeara  statute  of  limitation.  Upon  tbe  opening  of  tbe  plalntifTa  ooonsel  tbe 
connsel  for  tbe  defendnnt  moved  to  dismiss  tbe  complaint  on  tbe  pleadings, 
which  motion  waa  granted,  and  exception  duly  taken,  which  was  ordered  to 
be  beard  In  the  first  inslame  at  the  general  term.  The  ground  up(m  which 
tbe  plaintiff  seeks  to  avoid  tbe  statute  of  limitation  is  that  her  rights  m 
similar  to  those  of  the  owner  of  land  upon  which  a  continuing  nuisance  U 
maintained,  and  a  cause  of  action  Is  renewed  each  day  aa  long  as  the  nuisanos 
causing  the  damage  continues.  I  think  that  it  would  be  difficult  to  assimi- 
late actions  for  personal  injuiles  to  actions  for  trespass  upon  lands.  In  tha 
one»  all  the  damages  suffered  or  to  be  suffered  can  and  must  be  recovered 
in  one  action;  in  the  other,  future  damages  cannot  be  recovered.  In  a  ease 
aimilHr  to  the  one  at  bar,  if  a  recovery  is  once  had,  without  showing  that 
a  new  cause  of-  action  has  arisen,  no  new  acUon  can  be  maintained.  The 
cause  of  action  arlsea  from  the  enticement,  and  without  any  new  entice- 
luent  no  new  cause  of  action  arises.  In  the  case  at  bar  but  one  enticement 
is  alleged.  A  cause  of  action  then  arose  and  should  have  been  enforced 
-within  six  years.  As  now  no  cause  of  action  can  be  maintained  becaose  ot 
that  enticement,  and  no  new  one  Is  alleged,  tbe  subsequent  Injuries  result 
ing  from  that  enticement  cannot  revive  tlie  right  to  aue.  The  exceptiofi 
should  be  overruled,  and  Judgment  entered  in  flavor  of  the  defendant  with 
costs.  All  conear. 


Spero  0.  West  Side  Bank. 

(Buprame  Court,  Oeneral  Term,  Flrat  Department.  June  S,  1880.) 

DisooviBT— BxAvnrATiojt  or  Pabtt  bbvom  Teuu 

Plalutiff'B  motion  to  Tsoate  an  order  for  his  ezamlaation  before  trial  la  proparlj 
deoled  where  it  appears  from  the  affidavit  that  it  la  defendant's  intention  to  um 

ElalDtUTs  testimooy  on  tbe  trial,  and  that  the  knowledge  of  the  faoU  established 
7  the  erldeuce  are  peculiarly  posaessed  hy  plalatUE,  wid  eaiBiiot  be  obtained 
defendant  In  any  other  way. 

Appeal  from  special  term,  New  York  county. 

Action  by  David  Spero  against  the  West  Side  Bank.  Plaintiff  appeals  from 
an  order  denying  his  motion  to  vacate  order  for  his  examination  bttfoie  trlaL 
For  report  on  former  appeal,  see  7  N.  Y.  Supp.  646. 

Argued  before  Vah  Brukt,  P.  J.,  and  Bkady  and  DANUELa*  JJ. 

W.  F.  Sna-anoe,  fw  iq)pellant.   Qtbwn  Putzet,  for  reapoodent. 

Per  Cdbiax.  Although  the  affidavit  upon  which  tbe  raderfor  ttiecoraiDt- 
natlon  of  the  plaintiff  wiui  granted  does  not  contain  in  as  direct  tenmi  as 
TQlght  be  advisable  all  the  allegidiions  required  in  most  of  tiie  casea  to  sus- 
tain an  order  for  tbe  examinaUun,  sufficient  appears  to  show  Uiatlt  la  tbe  In- 
tention of  the  defendant  to  use  the  evidence  of  tbe  plaintiff  apon  Uie  trial, 
and  tfaat  the  knowledge  of  the  facts  established  by  the  evidence  of  UiQ  i^n- 
tiff  Is  pecnUarly  posaessed  by  lbs  plaintiff,  and  the  defnidant  oannot  obtain 
them  in  any  other  waj.  The  wder  should  be  affirmed,  with  eoats  to  aUda 
tlw  arent. 


Datu  v.  Davis  et  aL 
(ffuprame  Court,  Otneral  Term,  Second  DeparimenL  July  IB,  UBa) 

VumnasHir— Dnsoumov— CusTODT  or  Books. 

On  the  dlsaolntion  of  a  partnertblp  between  plaititUI  and  hla  fatber,  tt  waa  agned 
that  the  latter  should  retain  tbe  btxdu  of  the  flrm,  oOlleofc  tta  aeeouiu,  and  p^y  ita 
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d*bt«.  BubMqnentlyidalDtlflmKdea gMiwral  aMlfniDMatto  hteteUiarfortlMt>en«- 
flt  of  creditors.  On  the  death  of  the  mher,  plainuff  hronght  suit  against  the  sext 
of  kin  and  executors,  to  recover  posseesion  of  thebooka.  Held,  that  ao order  maas 
(herein,  eivlns  plaioUff  the  absolnte  and  anreatrlcted  custody  ot  the  bodca,  ahouid 
be  ■wdinad  ao  aa  to  bam  them  plaead  in  felw  oustody  of  mm  panoo,  wbm  boU 
parUcs  oonld  bave  mosbs  to  them. 

Appeal  from  special  term,  Westohester  county. 

Action  by  BenjHmin  T.  Davis  Hgainst  Jemima  S.  Davis,  indlTidaally*  B»- 
becca  D.  McKay,  and  Jemima  S-  Davis,  and  William  W.  Ambler  as  executora 
of  6llt)6t-t  T.  Davis,  to  recover  possession  of  the  books  of  account  of  the  late 
firm  of  Davis  &  Co.,  composed  of  plaintiff  and  bis  father,  said  Gilbert  T. 
Davis.  The  partnership  was  dissolved  by  mutual  consent^  and  it  was  agreed 
that  dpceased  should  retain  Uie  books,  collect  the  accounts,  and  pay  tbe  debta 
of  the  firm.  Subsequently  plaintiff  made  a  general  assignment  to  bis  father 
for  tbe  payment  of  debta.  The  court  made  an  ordrr  directing  defendants  t* 
deliver  possession  of  the  books  to  platntltF,  and  they  now  appeal  therefrom. 

Allied  bt^fore  Barnabd.  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Sttiftf  O,  €fri0n,  for  appellant   Edward  T.  LooatU  lot  respondent. 

Fbatt,  J.  It  is  very  doubtful  U  the  plaintiff  has  any  right,  tlUe,  or  in- 
terest in  the  books  in  question.  In  any  view,  however,  he  ought  not  to  have 
the  absolute  and  nnrestrloted  custody  of  them.  Aa  matter  of  law.  tbe  inter- 
eat  in  tbe  accounts  passed  toG.  T.  Davis  in  hiallfe-tlme,  In  truBttopaj debts, 
and  the  plaintiff  only  retained  an  equitable  Interest  thertin.  we  tbink  it 
was  proper  to  givethe  plaintiff  access  to  the  books;  at  tbe  same  time,  atao,  the 
defendant  should  have  been  allowed  to  have  tbe  books  where  they  ooiUd  be 
used  in  furtherance  of  the  trust,  and  in  aettlenumt  of  the  estate  of  6.  T. 
Davis,  deceased.  The  order  should  be  so  modified  aa  to  have  them  placed  in 
the  CQslody  of  some  oflScer  or  person  where  both  parties  can  have  aoceas  to 
them  at  all  reasonable  times.  lHo  costs  to  either  party.  All  ooncar. 


BOAK  V.  BLAQt  at  al. 
{Supreme  Court,  Omeral  Term,  Seooiid  DepartmmL  July  IS,  IML) 

AsaiQltHEXT  FOR  BENBriT  OF  CREDITORS— DlRBCTOBT  FbOTUIOWS  OF  STATUTB. 

LawsN.  Y.  18SS,  o.  994,  amendiog  the  general  aaalgoment  act  (Law*  lli77,  e.  «0S^ 
ao  as  to  provide  that  in  sa  assigDment  for  benefit  of  creditors  the  reaideDOa,Uiid  of 
business  carried  on  by  the  debtor  at  the  time,  the  plaoe  where  coDdncted,  aad,  if  in 
aolty,  the  street  and  number,  should  be  speoifloally  atated,  la  merely  d)raetQi7,aiid 
the  failure  of  ttie  axRiL^nor  to  fully  comply  therewith  will  not  CMuer  the  aangm 
ment  void.   Followin^f  Taaaait  v.  Sl88on,  9  N.  Y.  Supp.  7B8. 

Appeal  from  drcult  court.  Orange  county. 

Action  by  Abram  Y.  Bonk  aa  receiver  of  Eugene  A.  Blalrto  set  aside  an  aa- 
signment  fur  lieneflt  of  creditors  executed  by  said  Eupfene  A.  Blntr  to  defend- 
ant Thotnns  Watts.  There  was  judgment  for  plaintiff  on  thegronnd  that  the 
Hssigntnent  did  not  state  the  kind  of  business,  or  the  place  where  the  assignor 
was  in  business  at  the  time  of  the  Hssignment.  Defendants  appeal,  ^ws 
K.  Y.  18tl8,c.  294,  amending  Laws  1877,  c.  466,  declares  that eveiyconTeyance 
or  assignment  made  by  a  debtor  of  bis  estate,  real  or  personal,  or  both,  to  an 
assignee  for  the  creditors  of  such  debtor,  shall  be  in  writing,  and  shall  8peci[:c- 
ally  stHte  therein  tlie  residence  and  the  kind  of  business  carried  on  by  snch 
debtor  at  the  time  of  making  the  assignment,  and  tbe  place  at  which  such 
business  shall  then  be  conducted,  and  if  such  place  be  in  a  dty  the  stmt  and 
number  thereof,  and  if  In  a  village  or  town  siuib  apt  designation  as  tfwU  rea- 
sonably identify  such  debtor. 

Argued  before  Dykhan  and  Pratt,  JJ. 

WiUium  Vanamet  and.  WittUmF,  O'lfsiU,  for  appeUaol*.  T.  A»  a$ad, 
for  respondent. 
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Pratx,  J.  Since  tbe  dedsion  appealed  from  was  made  the  geoenl  term 
of  tbe  fourth  departoaent  In  Taggart  v.  Sitson,  9  K.  Y.  Sopp.  758*  bare  consid- 
ered the  same  question,  and  Iwve  concluded  that  the  atatnte  of  1888  doea  not 
fender  void  an  assignment  failing  to  state  the  business,  location,  ete^  of  the 
assignor.  The  respect  we  owe  to  tbe  carefully  considered  c^nlon  of  that 
branch  of  the  court  requires  ns  to  follow  ttvelr  decision.  It  follows  that  tbe 
judgment  appealed  from  must  be  remsed,  but,  as  the  question  is  new,  without 
costs,  and  the  plaintift  receiver  should  be  allowed  to  ^continus  the  action 
without  costs. 


Jn  re  Kavahagh's  Ebtatk. 

(Supreme  Court;  Gmtral  Slertn,  Ftrat  DepartamA  June  UOO.) 

AnsAi*— SoRBosAn't  Daous— Nonca  or  Kktet. 

Code  CItU  Proc  N.  T.  %  SS73,  relatiog  to  appeals  from  muronces*  deoTM*,  pro- 
Tf  des  that  as  appeal  by  a  party  matt  be  taken  within  80  dan  alter  the  serTlee  up- 
on bim  or  bis  attorney  of  a  eopr  of  the  decree  from  wbiob  the  appeal  la  taken,  aad 
a  written  notice  of  tbe  entry  taereof.  Held,  that  aiBdarlte  as  to  the  eerrloeof  a 
■arro^te'B  decree  adjudging  certain  lega<dee  TOld,  wbich  failed  to  ihow  that  writ- 
ten notice  of  the  entry  of  deoree  had  alio  been  Mrred,  were  faianlBolent  Ra- 
vening 9  V.  T.  Bopp.  4i8. 

Appeal  from  surrogate's  court,  Kew  Toric  county. 

Appeal  from  an  order  of  the  surrogate  directing  the  executors  of  tbe  estate 
of  iieojamin  A.  Kavanagh  to  distribute  among  his  next  of  kin,  within  10 
days  from  the  service  of  a  copy  of  the  order,  the  sum  of  $9,062.85,  after  deduct- 
ing 875  from  tbe  share  of  each  person  to  provide  for  the  experisee  of  an  appeal 
by  another  party,  and.  in  case  of  default  on  their  part,  tlien  directing  their  pun- 
ishment for  a  contempt  upon  the  filing  of  an  aCBdavit  of  auch  default.  Code- 
CItU  Proc  K.  Y.  §  2572,  relating  to  appeals  from  surrogates'  courts,  declares- 
that  "an  appeal  by  a  party  must  be  talten  witliin  30  days  after  the  service 
upon  the  appellant,  or  upon  his  attorney,  if  any,  who  appeared  for  bim  in  the 
surrogate's  court,  of  a  copy  of  the  decree  or  order  from  which  tbe  appeal  Is 
taken,  and  a  written  notice  of  the  entry  thereof."  For  former  reprats,  see 
6  N.  T.  8upp.  676  :  6  IT.  T.  8upp.  669  ;  9  N.  T.  Supp.  448. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Banibub,  JJ. 

James  B.  Campbells  for  appellanto.  Gvorgs  W,  Cam,  for  next  of  kin,  n> 
apondents. 

Damzblb,  J.  The  decree  was  made  by  tbe  surrogate  upon  notice  to  all  the- 
parties  to  be  affected  by  it.  on  tbe  21at  of  December,  1889.  settling  the  ac- 
counts of  tbe  executors  of  this  estate,  and  a  balance  was  found  in  their  hands 
of  $14,725.64,  subject  to  a  deduction  of  $389.20.  This  baUuce  was  divided 
by  the  decree  into  two  different  amounts.  One  of  the  amounts  represented  a 
third  of  the  estate,  wliich  had  been  directed  by  tbe  testator's  will  to  be  paid 
over  to  the  Sisters  of  tbe  Toor  of  St.  Franck.  This  direction  was  held  by 
the  surrogiite  to  be  void  on  account  of  the  decease  of  the  testator  within  two 
montlis  after  the  time  of  making  his  will.  An  appeal  was  taken  from  that 
part  of  tlie  decree  to  tbe  general  term,  where  it  was  affirmed.  The  other  two- 
thirds  of  the  residue  of  the  estate  were  in  like  manner  directed  to  Iw  paid  to 
the  Home  for  the  Aged  of  the  Little  Sisters  of  the  Poor,  and  thst  direction 
was  held  by  the  surrogate  to  be  void  and  inoperative  for  tbe  same  reason. 
The  executors  failed  to  comply  with  tiirae  directions  of  the  surrogate,  and  an 
application  upon  an  order  to  show  cause  was  made  to  punish  them  fur  this 
failure  to  distribute  tbe  funds  of  this  estate.  Ihrlor  to  tbe  hearing  of  the  ap- 
plication, it  appeared  that  an  appeal  had  been  taken  from  the  final  decree  by 
the  Sisters  of  uie  Poor  of  St.  Francis,  and  an  undertaking  was  given  which 
was  held  by  the  surrogate  to  stay  the  proceedings  as  to  so  much  of  tbe  decree 
as  included  this  one-third  of  the  amount  directed  to  be  distributed.  But  as  b> 
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the  remaining  two-lliirds,  no  appeal  was  taken  from  the  final  decree,  and  for 
that  TPasoD  thoBS  two-thirds  were  directed  to  be  distributed  by  the  executors 
among  the  next  of  kin  of  the  testator  in  the  manner  provided  in  the  final  de- 
cree settling  the  executors'  account;  and  from  tlie  order  containing  this  di* 
rection,  and  providing  fur  the  punishment  of  the  executors  by  way  of  con- 
tempt if  they  failed  to  make  the  distribution  of  these  two-thirds,  the  execu- 
tors have  appealed.  And  vHrious  grounds  have  been  taken  in  their  faTor  in 
support  of  the  appeal,  but  it  is  not  necessary  to  devote  attention  to  the  con- 
sideration of  many  of  these  objections.  It  is,  however,  essential  for  the  pro- 
tection of  the  executors  tliat  it  be  made  to  appear  by  the  proceedings  tliat 
they  will  be  protected  In  making  these  payments  against  future  liability 
on  their  part.  And  to  afford  them  that  protection,  it  is  necessary  that  it 
should  be  shown  that  the  time  had  expired  in  which  an  appeal  might  be 
brought  in  favor  of  the  Home  for  the  Aged  of  the  Little  Sisters  of  the  Poor 
from  the  decree  admitting  the  will  to  probate,  and  adjudging  the  directioa 
for  the  payment  of  these  iwo-thirds  to  be  void,  as  well  as  from  the  final  de- 
cree made  hy  the  surrogate  for  the  settlement  of  the  executors' accounta;  for. 
If  the  time  has  not  expired  witliln  which  such  appeals  may  be  taken,  it  is 
possible,  notwithstanding  the  decisions  which  have  already  taken  place,  that 
the  executors  may  j"et  be  required  to  pay  two-thirds  of  this  balance  of  the  es- 
tate to  the  Hume  fur  the  Aged  of  the  Little  Sisters  of  the  Poor.  And  tbey 
sliould  not  be  required  to  distribute  this  fund  among  ttie  next  of  kin  without 
the  fact  lirst  heing  made  to  appear  that  they  cannot  afterwards  be  called  up- 
on for  the  money  by  this  residuary  legatee.  And  that  Csct  baa  not  been  es- 
tablished by  the  papers  and  proofs  which  were  produced  before  the  aurri^te 
on  the  application  tor  the  oider  in  controversy.  To  exUngutah  the  right  to 
bring  an  appeal  from  either  of  these  decrees  it  has  been  required  by  section 
2572  of  the  Code  of  Civil  Procedure  that  a  copy  of  the  decree  shall  be  served 
with  written  notice  of  the  entry  thereof,  and  from  the  time  of  that  service 
the  party  on  whom  it  shall  be  made  has  iJO  days  within  which  to  bring  an  ai^ 
peal.  What  the  papers  stated  before  ttie  surrogate  did  not  establish  the  fact 
that  the  right  of  appeal  had  been  exttnguisfaed  by  a  compliance  wlUi  this  di- 
rection. As  to  the  final  decree,  It  is  stated  in  the  affidavit  of  the  attorney 
for  the  executors  that,  on  the  28th  of  December,  1889,  he  caused  copies  of 
the  final  decree  and  notice  of  the  filing  thereof  to  be  served  upon  the  attorney 
of  the  Little  Sisters  of  the  Poor.  Where  or  how  the  service  was  niad^  or 
what  were  the  contents  of  the  notice  stated  to  hare  been  setTed,  wm  not 
mentioned  by  him.  The  affidavit  of  2ir.  Carr»  which  is  replete  with  Infonna- 
tlon  and  conclusions,  is  equally  defective.  His  statement  is  that  the  de- 
cree admitting  the  will  to  probate  decreed  the  residuary  legacies  noil  and 
void.  **  A  copy  of  said  decree  with  notice  of  Its  filing  was  duly  served  apon 
each  of  said  legatees."  A  f  nrthn*  statement  was  made  by  him  in  his  affida- 
vit that  a  copy  of  the  final  decree  was  served  by  him  "on  the  Home  for  the 
Aged,"  etc.,  "through  their  attorney,  William  G.  Orr,  Esq..  on  Jannary  2. 
1890.  so  that,  as  to  my  clients,  *  *  •  the  time  to  appeal  from  the  decree 
of  December  1,  18B9,  will  expire  February  1, 1890."  These  affldavita  prove 
no  compliance,  but  what  has  been  directed  for  terminating  the  right  of  appeal. 
That  of  the  attorney  for  the  executors  proves  no  SOTVice  whatever  tIM  de- 
cree, and  that  of  the  attorney  for  the  legatees  foils  to  prove  how  tiM  ssrvica 
was  made,  or  the  service  of  the  notice  prescribed  by  this  section  of  tin  Code 
to  limit  the  time  of  appeal.  The  contents  of  the  notice  have  not  been  stated, 
except  by  the  most  general  reference  to  It,  and  no  notice  tn  eitlMr  tostance 
was  given  that  the  decree  had  been  entered.  The  notice  is  stated  to  Imve 
been  a  notice  of  the  filing  of  the  decree,  which  decree  maj  or  mi^  not  have 
been  complete.  What  this  section  requires  Is  that  the  ootioe  to  be  given 
slitill  be  a  notice  of  the  entry  thereof,  and  that  entry  is  defined  bf  section 
2o5I  of  the  Code  as  a  record  of  the  decree  to  be  made  in  a  book  ^ovided  for 
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that  object.  And  to  terminate  tbe  right  to  appeal  the  law  has  been  eoDBtraed 
to  require  strict  practice  on  the.  part  at  the  partj  endeavoring  to  secure  that 
result.  Kelfp  v.  Shehan,  76  N.  T.  825.  That  practice  has  not  been  ob- 
served in  the  service  either  of  the  decree  admitting  the  will  to  probate  and 
dedulng  this  residuary  legacj  void,  or  in  the  service  of  the  0na}  decree  set* 
tling  the  accounts  of  tbe  executors.  And  if  no  more  has  taken  place  than 
has  been  mentioned  in  these  affidavits,  tbe  Home  for  tbe  Aged  of  the  Little 
Sisters  of  the  Poor  is  still  entitled  to  nppeal  from  each  one  of  these  decrees. 
And  as  long  as  no  final  decision  has  been  made  establishing  the  invalidity  of 
tlie  direction  given  by  tbe  testator  for  tbe  disposition  of  this  part  of  bis  es- 
tate, and  the  time  for  appealing  has  not  been  terminated,  the  executors,  if 
tbey  diati-ibute  this  sum  of  money  to  tbe  next  of  kin,  most  of  wtiom  residfl 
out  of  the  United  States,  may,  by  a  final  adverse  decision,  be  yet  required  to 
pay  the  money  again  to  the  Home  for  tbe  Aged  of  the  Little  Sisters,  and  the 
law  win  not  place  them  in  the  position  where  tbey  will  t>e  subjected  to  that 
risk.  Before  payment  can  strictly  be  required  from  them  of  tliis  part  of  the 
estate,  it  should  either  be  made  to  appear  that  the  time  for  the  Home  for  tbe 
Aged  to  appeal  from  these  decrees  has  expired,  or  eilse  provision  should  be 
made  for  reimbursing  them  in  case  of  any  final  determim^lon  requiring  them 
to  make  a  different  disiwsition  of  this  part  of  the  estate.  Certainly  thiv  ean- 
not  be  regularly  adjudged  to  be  in  contempt  for  failing  to  make  the  dupoid- 
tlon  whieh  has  now  been  directed,  and  the  order  should  therefore  be  reversed, 
with  $10  coets,  and  the  disbursements  of  the  appeal.   All  oonenr. 


COFPELL  et  al.  V.  PUILLIPSON. 
{Supreme  Court,  General  Term,  First  Department.   J11I7  18, 1880.) 

XlMOTIABLB  iNSTBDUBirrB — BOXA.  FiDE  HOLDBR. 

C.  &  Co.,  doiDg  bosineBs  In  Mezioo,  were  aocastomed  to  draw  on  defeodaat  In 
New  York,  who  would  accept  theirdrafts,  and  credit  th«mwitb  eoodt  they  shipped 
to  him  from  Ume  to  time.  TheBe  drafts  woald  not  be  drawn  agauiBt  anypartiomar 
Bhlpment,  la  a  letter  notlfylnff  defendant  of  tbe  Bhlpment  of  a  laise  auantUgr  of 
ooffBeC.  &  Co.  menUoned  that  they  had  drawn  on  blm  In  favor  of  a  Juaoan  bank, 
wblch  wonld  oasb  the  draft  on  reoetviDe  teloRraphio  advloe  of  aocept»no&  The 
bank  indorsed  the  draft  generally  to  pliuntlffa,  ito  New  York  oorrespondentB,  and, 
defendant  having  accepted  it  without  objection,  pliUntilfs  immediate^  telegraphed 
to  tbe  bank,  wbicb  tbereupon  paid  C.  &  Co.  the  face  value  of  the  draft,  and  piain- 
UffB  credited  the  bank  wltfa  the  amount  of  it  The  course  of  dealing  Iwtween  tbe 
bank  and  plaintiffs  was  for  the  former  to  make  remittances  from  Ume  to  Ume  to 
plainUflB,  and  then  draw  on  them.  .Held,  that  plalntHts  were  bona  JIdie  hoUers 
the  draft 

Appeal  from  circuit  conrt,  New  York  county. 

Action  by  George  Coppell  and  others  against  Paul  PblDIpson  to  reeorer  oo 
an  acceptance  of  defendant.  Plaintiffs  are  bankers  under  the  firm  name  of 
Maltland,  Flielpa  A  Co.  Defendant,  In  1888,  was  engaged  in  bnsiness  in  New 
fork  under  the  name  of  P.  Pblllipson  A  Co.  He  had  bad  for  some  time  pn^ 
Tloiuextenstvedealings  wltha  firm  in  Vera  Cruz.  Mexico,  known  asCaraza  A 
Co.  Tbe  course  of  business  between  them  was  that  Caraza  &  Co.  would  draw 
on  F.  miillipson  A  Co.,  and  the  defendant  would  accept  these  drafts,  keeping 
an  open  running  account  with  Caraza  &  Co.,  in  which  he  credited  tbem  with 
goods  which  tliey  shipped  to  him  from  time  to  time.  The  drafts  do  not  seem 
to  have  been  drawn  against  any  particular  shipment,  nor  were  the  bills  of 
lading  or  invoices  annexed  to  the  dntfts.  On  October  9,  1888,  Caraza  &  Co. 
notified  the  defendant  (in  a  letter  relating  also  to  many  other  transactions) 
that  they  had  procured  some  coffee  he  had  telegraphed  for,  and  would  ship  it, 
weather  permitting,  by  the  steamer  Saratoga:  and  tbey  inclosed  Invoices  gtv- 
ing  tbe  weight  and  price  of  tbe  coffee,  and  charging  defendant  $25,688.81  in 
all  for  these  goods.  In  another  part  of  the  letter*  and  without  any  r^erenoe 
to  the  sb^ment  of  coffee,  Caraza  A  Co.  notified  the  defendant  that  Ui^  l»d 
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4niVD  oo  him  for  $7,000  in  favor  of  the  National  Bank  of  Mexico,  in  Ven 
Ornz.  Xhej  added  that  the  bank  bad  taken  this  draft,  and  would  easb  it  on 
receiring  telegraphic  advice  of  acceptance.  On  October  11,  1888,  Garaza 
telegraphed:  "Saratoga  takes  400  bags  only;  cause*  bad  weather."  On  Octo- 
ber 16,  1888,  they  telegraphed  again:  **40O,  Saratoga,  your  consignnwot,  are 
shipping  rest  in  Spanish  to  the  flame  addresa."  And  on  October  19*  IBtiS, 
they  telegraphed:  "On  account  of  bad  weather  cannot  ship  reat*  will  do  m 
in  next  Spanish."  On  the  same  day,  October  19, 1888,  the  defendant  accepted 
the  draft  in  suit.  The  defendant  aays  that  the  rest  of  tba  coffee  was  not 
slifpped,  bat  there  Is  no  evidence  whatever  to  show  the  reason  of  non-ship- 
ment. The  draft,  as  above  stated,  was  drawn  oo  the  d^ndant  ]n  favor  of 
the  Vera  Cruz  braooh  of  the  Ifational  Bank  ot  Mexico.  It  is  dated  October 
9, 1888.  The  bank  on  the  same  day  indorsed  the  draft  generally  to  the  plain- 
titTs,  who  were  Its  correspondenta  in  Kew  Tork.  The  course  of  buaineas  be- 
tween the  Kational  Bank  and  the  plaintiffs  was  that  tiie  bank  made  remit- 
tances from  time  to  time  to  the  plaintiffs,  and  drew  on  them.  It  was  proved 
-that  the  course  of  business  corresponded  to  the  anal  course  of  business  be- 
tween a  bank  and  its  customers.  The  draft  in  suit  was  duly  accepted  by  the 
defendant  onOctober9, 1888,  wlthoutobjection,  and  without  notifying  plain- 
tiffs of  the  telegrams  from  Caraza  &  Co.  The  plaintiffs  immediate  tele- 
graphed  to  the  National  Bank  that  the  draft  was  accepted,  and  the  Nattood 
Bank  on  the  next  day,  October  20, 1888,  in  reliwuoe  upon  the  telegram,  cashed 
the  draft  by  piling  Caraza  &  Oo.  Its  face  and  34  per  cent,  premium,  in  Mex- 
ican currency.  The  draft,  by  its  terms,  became  due  on  Novunbw  12,  l&iS. 
It  waanot  paid,  and  this  action  was  b^un  in  December,  1888.  The  eunplaint 
la  in  the  usual  form.  Tlie  anawerputs  in  issue  the  coi»rtnerBhip  of  the  plain- 
tiffs  and  the  indorsement  of  the  draft  to  Uiem.  It  further  seta  np  that  tba 
draft  was  not  accepted  for  value;  that  the  idaintilb  are  not  the  noal  parties 
in  interest,  and  tlie  draft.  If  indorsed  to  them  at  all,  was  only  indwaad  for 
collection,  and  not  otherwise;  that  the  draft  was  ndther  drawn,  indoraad,  nor 
accepted  for  value,  and  the  consideration  tor  aoeeplanoe  wboUy  failed,  inas- 
much as  Caraza  A  Co.  bad  Induced  the  defendant  to  accept  the  draft  by  fiilse 
and  fraudnient  atutements  in  regard  to  the  shipment  of  certain  ooflee.  Upon 
the  trial  the  facts  above  set  forth  were  proved,  when  defendant  moved  to  dis- 
miss the  complaint  on  the  ground  that  the  plidntiffs  were  not  the  real  parties 
in  interest,  which  was  denied.  Defendant  then  asked  that  Judgment  be  di- 
rected in  bis  favor,  on  the  ground  that  the  drafts  were  procured  by  fnuida- 
lent  representations,  and  plaintiffs  were  not  liolders  for  value,  whi<^  waa  de- 
nied. Defendant  then  aslced  to  go  to  the  jury  upon  the  question  of  fraud  and 
want  of  consideration,  which  was  also  denied.  The  learned  Judge  diraeted  a 
verdict  for  the  plaintiffs,  and  the  defendant  excepted  to  all  these  raUngs. 
■Judgment  whs  entered  for  37,850.84,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Buady  and  Danibls,  JJ. 

Lewis  Samlera,  for  appellant.    0.  L.  Hives,  for  respondents. 

Brady,  J.  The  draft  in  question  was  drawn  by  Caraza  ft  Oo.  npra  the 
faith  of  shipments  at  coffee  which  were  to  l>e  mnde,  consigned  to  tbo  defend- 
ant, by  whom  it  was  accepted.  The  understanding,  aa  we  have  seen,  between 
Caraza  &  Co.  and  the  biiuk  at  Vera  Cruz,  was  to  cash  their  draft  on  receiviDg; 
telegtitphic  advice  of  its  acceptance  by  the  defendant.  It  does  not  appear  that 
tlie  draft  in  controversy  was  drawn  against  any  particular  shipment,  bus 
prior  to  Hcceptance  Ihf  defendant  was  advised  of  the  ac(»ptance  to  be  made. 
This  mode  of  doing  business  was  one  agreed  upon  btitween  Caraza  &  Co.,  u 
we  have  seen.  The  course  of  business  between  the  bank  and  the  plaintiffs 
was  for  the  former  to  make  remittances  fTom  time  to  time  to  tbo  laaiatlffs. 
and  to  draw  against  them.  When  the  draft  of  Caraza  &  Co.  waa  dnwn  pay* 
able  to  tbeir  uriler,  it  waa  indorsed  to  the  plaintiffs,  who  are  the  bank's  cor- 
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ffisixmdeDti  In  this  cStf,  When  it  was  accepted  1^  the  defendant  without  ob- 
jeoUon,  end  without  noticing  the  plaintiffs  anght  to  the  eontnuy,  the  plain- 
tUts  tel^nphBd  the  bank  that  the  draft  was  accepted,  and  the  bank  on  the 
next  day,  October  aoth,  in  reliance  upon  the  tel^ram,  cashed  the  draft  by 
paying  C^raza  ft  Go.  its  face  and  34  per  cent,  premium  in  Mexican  currency, 
as  the  defendant  was  adrised  it  would  on  receiving  notice  of  such  acceptance. 
The  ooneideraUon  of  the  draft  is  tbua  perfectly  shown.  The  bank  paid  the 
amount  of  it  upon  the  faith  of  the  defendant's  acceptance,  and  the  plaintiffs 
credited  the  Ijank  with  the  amount  of  it  in  the  usual  course  of  business  be- 
tween them,  and  thus  the  conslderaUon  passed  from  the  bank  to  CarazH  &  Co. 
and  from  the  plaintiffs  to  the  bank.  A.  statement  of  the  facts  of  this  case 
would  seem  to  make  it  entirely  unnecessary  to  add  anything  to  establish  the 
propriety  of  the  Jadgment  rendered  in  favor  of  the  plaintiffs.  These  facta 
deetroj  at  once  the  attitude  of  Che  defendant  that  the  plaintlfts  are  not  owners 
In  good  fuitb  of  the  draft.  If  the  payee  or  any  intermediate  holder  has  paid 
value  for  the  instrument  sought  to  be  enforced,  that  consideration  will  sup* 
port  the  plaintiffs*  tiUe.  1  Daniel,  Keg.  Inst.  174;  2  Rand.  Com.  Paper,  g  653. 
The  other  defens«  of  fraud,  the  plaintiffs  being  the  ownei-s  of  the  drs^  fo' 
value  without  notice  of  any  inQrroity,i8uotentitledt  under  the  oiroumstano'^ 
to  any  consideration.  But  It  may  be  said  with  regiutl  to  it  there  is'  no  -^o^ 
denoe  whatever  eetabiishing  any  aiich  fraud  as  would  affect  the  relatione  o*- 
tween  the  plaintifls  and  the  defendant,  or  the  bank  and  the  defendant.  The 
omission  to  keep  a  promise  to  send  goods  is  not  fraud  jmt  m.  We  see  no  re^ 
«on  for  Interfering  with  thts  judgment,  and  It  aboold  be  afflrawd,  with  costs. 
AU  esuenr. 


CopptLL  et  at-  V.  Fhillifsoh. 

{Supreme  Court,  OeneraL  Term,  Mrat  Department.  Ja^  18,  UQOk) 

A^eal  from  i^uit  oourt,  Kew  York  connty. 

Argued  before  Vak  Bbunt,  F.  J.,  and  Bau>T  and  DANieLS,  JJ. 

Lwit  Sanders,  for  appellant.  &.  L.  Rivee,  for  respondents. 

Bmjot,  J.  This  oase  is  oootroUed  by  the  cue  of  Coppell  v.  PMIltpson,  ante,  WL, 
■<deelded  herewith.)   The  judgment  most  be  affirmed,  with  coats.   All  oonaor. 


Pratt  v.  MoNTEORrFTo. 

(Supreme  Court,  Oeneral  Term,  t^ret  Department.  Jane  0, 1890.) 

1.  IxinronoH-^YiouTioii  or  Cohteiots. 

InjuDotioD  will  lie  to  restrain  a  sineer  of  reputation  from  violatinf^  his  oontrsot 
with  an  opera  company  by  slngioe  under  other  employment  or  management  dnrlng 
tha  period  covered  by  the  contract,  where  tbs  movina  papers  allege,  with  a  fair  de- 
gree of  probebllUy  to  sustaio  the  allegation,  that  defendant  tetaads  to  tdanUfy 
oimself  with  a  rival  organixatloa. 

-3.  COKTRACT— PbRTORMAKOH. 

Plaintiff,  as  manager  of  an  opera  troupe,  engaged  defendant,  a  tenor  of  repnte, 
imder  an  agreement  stipulating  that  defendant  sEonld  be  as  well  adrerttsed  in  pro- 
mmmos  uid  newsMpera  as  the  other  tenor.  A  pwfonosnoe  was  to  be  given  at 
the  city  where  defendant  resided,  and  he  was  assured  by  plaintiff  that  he  should 
take  the  part  of  tenor  on  the  opening  night,  and  defendant  joined  the  company, 
and  rendered  services  under  that  assurance.  Defendant  did  sing  on  that  occasion, 
but  the  other  tenor  was  advertised  and  received  the  credit  of  the  performance  In 
the  morning  papers,  the  mistake  being  corrected  in  the  afternoon  papers.  Held, 
this  was  such  »  violation  of  the  agreement  as  absolved  defendant  from  its  fnrther 
performance. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  H.  Pratt,  manager  of  the  Emma  Abbott  Grand-Opera 
Company,  against  Agostino  Montegriffo.  Defendant  appeals  from  an  order 
oontlnuti^i  a  preliminary  injunction  restraining  him  from  violating  his  con- 
tract with  plaintiff. 


Digitized  by  Google 


904 


nw  TOBK  scippx.xiiaira ,  vol.  10. 


[SupuCL 


Argued  before  Van  BamfT,  F.  J.,  and  Bradt  and  Dahzku,  JJ. 

Soadly,  Lautefhaeh  A  Johnton,  ( William  If.  Cohmt  oi  counsel.)  tor  wg- 
pellant.  Dunning  Fouler,  ( Wiuiam  F,  Dunning  and  Da  Lamp  Wtaeik 
of  counsel,)  for  respondent. 

Daniels,  J.  The  Injunction  herein  restrained  the  defendant  from  aisgiqg 
or  performing  for  any  person  or  company  other  than  the  one  under  Uie  saper- 
Tislon  and  direction  of  the.plaintlflt  at  any  time,  and  from  In  any  way  poblid/ 
singing  or  performing  on  any  stage,  or  in  any  operatic  eatertaiament  or  eoneert, 
for  any  person  or  company  other  tliaa  the  one  under  the  management  ot  the 
plaintiff;  and  it  was  inthis  manner  allowed,  undera  contract  entered  Into  be- 
tween the  defendant  and  the  plaintiff  on  the  6th  of  May*  1889,  by  which  the  de- 
fendant covenanted  and  agreed  to  sing  and  perform  all  parts  which  might  be 
requested  of  him  by  the  plaintiff  for  the  "Abbott  season"  of  the  years  18S9 
and  1890.  And  the  season  has  been  shown  to  laclade  the  period  betweeatbe 
last  of  August  and  the  end  uf  the  raonlh  of  May.  And  for  the  servioes 
which  the  defendant  agreed  to  perform  he  was  to  be  paid  the  sslaiy  of  $13.) 
per  week  on  the  regular  siUary  day.  The  defendant  also  covenanted  and 
agreed  that  during  the  continuance  of  the  agreement  he  would  not  sing  ur 
perform  under  any  other  management,  nor  allow  his  name  to  be  advertised 
to  do  so,  without  having  first  obtained  the  written  consent  of  the  plaintiff. 
And  it  was  further  agreed  by  the  defendant  to  give  the  pli^Qff  the  ri^it  to 
engage  his  services  for  the  season  of  1890  and  1891  on  the  same  terms,  pro- 
vided notice  should  be  given  to  bim  by  the  plaintiff  before  the  close  of  the  sea- 
son of  1889  and  1890  that  his  services  would  be  so  required.  And  by  hd 
affidavit  made  by  the  defendant  he  has  stated  that  the  plaintiff  exercised  Un 
option  for  the  next  year,  contained  in  this  contract,  about  the  lafe  <rf  the 
month  of  March,  1890,  and  the  plaintilf  in  his  own  affidavit  states  the  same 
fact,  although  it  does  not  appear  that  notice  of  the  election  to  contfnoetiH 
contract  through  the  next  season  was  given  to  the  defendant  In  writing.  StiU, 
as  the  season  does  not  close  until  the  end  of  the  present  month,  tbere  isanqde 
time  remaining  for  the  service  of  nutice  in  that  manner.  The  defendant  en- 
tered into  the  service  of  the  plaintiff  as  manager  of  the  opera  troupe  under 
his  control,  and  continued  in  tliat  service  until  the  24th  of  February,  1890; 
and  then  he  left  it  at  the  city  of  Washington,  and  has  performed  no  services 
for  the  plaintiff  since  that  time,  but  refuses  to  continue  in  bis  employment. 

Objection  has  been  taken  that  these  facts  are  not  sulBcient  to  entitle  the 
plaintiff  to  the  injunction  which  has  been  issued,  and  the  cases  of  HambUnf. 
Dinnffordt  2  Edw.  Ch.  529,  and  Sanqxtirtco  v.  Benedetti,  1  Barb.  S15, 
pear  to  support  this  objection.  And  other  authorities  are  contained  In  ttie 
books  maintaining  the  same  conclusion,  and  that  was  the  early  tendency  of  the 
courts  both  in  England  and  in  this  country.  But  since  those  decisions  were 
made  the  subject  has  received  more  deliberate  consideration,  and  the  iodina- 
tion  of  the  courts  now  appears  to  be  in  a  decidedly  different  direction,  and  tbs 
reason  of  the  case  supports  this  inclination.  For,  while  the  party  cannot  be 
obliged  to  perform  the  contract  he  has  entered  into  by  performing  the  serv- 
ices he  has  agreed  to  render,  he  may  yet  be  restrained  from  entering  the  em- 
ployment of  a  rival  company,  and  rendering  services  to  that  company,  to  tlie 
Injury  and  detriment  of  liis  employer  under  the  contract;  and  the  only  remedy 
to  prevent  that  is  an  Injuncttuu.  It  is  entirely  clear  that  the  law  can  «ffotJ 
no  redress  by  way  of  damages  for  the  injury  which  the  party  entitled  to  the 
Iwneflt  of  the  agreement  may  sustain  by  tlie  other  party's  identifying  himself 
with  a  rival  enterprise,  and  in  that  manner  diminishing  the  patitinage  and 
profit  of  the  party  entitled  to  the  services  under  the  agreement.  The  only 
adequate  remedy  is  to  prevent  the  wrong,  and  that  can  be  no  otheni^se  admin- 
istered than  by  an  Injunction.  The  defendant  is  shown  to  be  a  peisoo  of  su- 
perior abilities  and  acquirements  in  his  pursuit  ot.  a  tenor  singer,  and  Us  ad- 
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dttlon  to  an  operatic  troupe  aa  one  of  Ita  members  wonU  not  Ml  to  be  an 
atlractlon  to  the  pnbHc*  and  a  source  of  proflt  to  tbe  manager  in  whose  em- 
I'loyment  he  should  render  his  serrioee.  And  it  baa  been  alleged  in  support 
of  the  action  thiit  the  diversion  whlcb  woald  follow  Uie  attachment  of  the 
defendant  to  a  rival  organlaticm  would  be  productlTe  et  irreparable  loss  to 
the  plaintiff.  And,  while  the  all^ationa  upon  thia  subject  are  by  no  means 
extended,  yet  It  can  be  reasonably  seen  tbat  this  conclusion  is  well  supported 
by  the  facts,  and  the  case  accordingly  does  present  the  right  to  an  Injnnctimi 
under  tlie  rules  which  have  been  made  applicable  to  the  issuing  oof  tbat  order. 
By  section  603  ol  the  Code  of  Civil  Procedure  an  injunction  has  been  permit- 
ted to  be  Issued  where  It  appears  from  the  complaint  tbattbe  plaintiff  demands 
and  is  entitled  to  a  judgment  ngainst  the  defendant  restraining  the  commis- 
sion or  continuance  of  an  act  which,  during  tlie  pendency  of  the  action*  would 
produce  i  njuiy  to  the  plaintiff.  And  it  Ims  been  alleged,  with  a  fair  dcvree 
of  probabiilty  to  sustain  the  allegation,  that  tbe  defendant  doee  intend  to 
identify  himself  with  an  organization  mentioned  as  a  rival  of  that  under  tbe 
management  of  tbe  plaiutifl,  which  would  not  fail  to  be  productive  of  loss 
and  injury  to  him.  And  the  authorities  in  which  tbe  reason  and  foundation 
of  this  principle  have  been  considered  sustain  the  right  to  make  use  of  an  In- 
junction to  prevent  that  act.  In  De  Rivafinoli  v.  Cor»elti,  4  Paige,  264,  the 
object  of  the  action  was  to  oblige  the  defendant  to  perform  a  contract,  en- 
tered into  by  him  with  the  plaintiff,  for  singing,  gesticulating,  and  reciUng 
in  thecapaclty  of  prima-&(M«o  In  operatic  and  other  performances;  but,  wbile 
the  couil  held  itself  unable  to  enforce  a  specific  performance  of  the  agrees 
ment,  it  was  not  held  that  the  defendant  could  not  restrained  by  iujunction 
from  identifying  himself  during  tlie  period  of  his  contract  with  another  or- 
ganization. On  tbe  contrary,  the  tenor  of  tbe  decision  tends  to  support  thii 
right  to  an  injunction;  but  the  action  there  entirely  failed  on  account  of  the 
fact  that  it  was  prematurely  commenced.  In  Fredricks  v.  Mayers  18  How.  Pr. 
566,  this  subject  was  still  more  fully  examined,  and  the  authorities  upon  it 
collected  and  considered,  and.  as  the  modem  authorities  indicated  the  law  to  be^ 
they  were  regarded  as  justifying  an  injunction  to  prevent  a  party  from  per- 
forming similar  services  during  the  term  of  his  agreement  for  any  other  person 
than  the  party  entitled  to  them  under  the  contract.  This  was  still  further  and 
very  fully  considered  again  tn  Daly  v.  Smithy  49  How.  Pr.  150,  and  tbe  result 
was  tbat  an  injunction  to  thia  extent  was  held  entitled  to  be  maintained,  wben 
the  facts  were  such  aa  to  justify  its  allowance.  This  principle  was  SLgaln  tn^ 
lowed  in  MeUall  v.  Braham,  16  Fed.  Kep.  87;  and  the  case  of  BuUer  v.  0a{- 
lettU  21  How.  Pr.  465,  has  a  decided  tendency  to  support  the  same  conclusion. 
And,  as  courts  of  equity,  as  a  general  rule,  permit  the  order  of  injunction  to 
be  issued  where  its  effect  will  be  to  restrain  or  prevent  what  would  otherwise 
prove  to  be  Irreparable  misr;hief  or  i  n jury  to  the  plalutUI,  cases  of  this  descrip- 
tion appear  to  be  fairly  within  the  principle. 

The  defendant,  however,  has  further  resisted  tbe  allowance  of  the  Injunc- 
tion in  this  HCtion  on  the  ground  that  the  plaintiff  himself  has  vlt^ted  the 
agreement  in  such  essential  respects  aa  entitle  the  defendant  to  be  discharged 
from  its  further  performance.  This  objection  has  been  mainly  placed  upon 
the  latter  paragraph  of  the  eighteenth  division  of  the  contract,  by  which  the 
plaintiff  agreed  to  have  a  lithograph  of  the  defendant  made  and  distributed  as 
largely  as  that  of  any  other  tenor  in  the  Abbott  company,  and  tbat  he  should 
be  aa  well  advertised  in  programmes  and  newspaper  advertisements.  Each 
of  these  obligations,  It  has  been  charged,  the  plidntiff  failed  to  observe  orper- 
form.  He  did,  however,  distribute  lithographs  of  the  defendant,  but  th^ 
were  not  of  himself  alone.  They  contained  eight  leading  membfurs  of  tbe 
ccnnpany,  while  the  defendant  insisted  that  the  llth<^raph  of  himself  should 
be  distinct  and  separate  from  that  of  other  persons.  It  is  not,  however,  im- 
portant to  determine  whether  be  is  entitled  to  tbis  conitmctlon  of  tbis  part: 
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ct  the  agreunent,  for  the  reason  that  he  did  not  sever  bit  connection  with  the 
Abbott  company  on  this  account,  but  that  resulted  from  the  failure  of  the 
plaintiff  to  advertise  bim  aa  well  as  the  other  tenor  in  the  Abbott  compaDj  had 
been  advertised,  and  in  this  respect  he  seems  to  have  well-grounded  cause  for 
complaint.  There  was  another  person  employed  as  a  tenor  singer  In  the  Abbott 
company,  and  preferences,  in  at  least  one  of  the  programmes  or  bfUs,  and  id 
certain  advertisements,  were  given  to  this  tenor  over  the  defendant.  They 
have,  it  Is  true,  been  explain^  by  the  affidavit  of  the  plaintiff,  and  other  affi- 
davits In  the  case.  In  such  a  manner  as  to  indicate  that  this  was  not  inten- 
tional, but  in  most  instances  the  result  of  circumstances;  but,  at  the  same 
time,  the  defendant  was  placed  at  a  disadvantage  by  these  circumstances,  con- 
cerning which  he  had  just  ground  of  complaint,  for  that  led  to  public  com- 
ments injurious  to  himself,  and  to  his  standing  as  the  superior  tenor  singer 
of  the  company.   But  the  defendant  was  not  justified  in  severing  bis  connec- 
tion with  the  company  by  reason  of  any  of  these  mistakes  or  failures  prior  to 
February,  1890,  for  he  was  promised  that  they  should  be  avoided  In  tliefntnre, 
and  no  discrimination  of  a  simUar  character  permitted  to  be  made  against 
him;  and  upon  the  promises  to  him  he  continued  in  the  service  of  the  plaiit- 
tiff,  and  waived  the  grounds  of  complaint  previously  existing.   But  on  the 
24th  of  February,  1890.  a  performance  by  the  troupe  was  given  In  the  cl^  of 
Washington,  where  the  defendant  resided,  and  where  it  would  have  bees  a 
mutter  of  pride  to  him  to  have  had  the  advantage  of  tlie  advertisement  secured 
by  this  part  of  the  contract.    Prior  to  the  performance  in  Washington  the 
troupe  was  In  the  city  of  Baltimore,  and  the  defendant  has  stated  in  his  alfi* 
davit  that  the  plaintift  informed  him  tliat  he  was  booked  to  sing  at  Washing 
ton  on  the  opening  night  of  February  24th,  and  that  be  could  go  there  when- 
ever he  desired;  that  he  left  on  the  morniug  of  the  21st,  and  on  the  24Ui  re- 
ceived a  letter  from  the  plaintiff,  stating  that  he  supposed  the  defendant  wis 
In  Waslilngton,  and  would  be  on  hand  that  night;  that  he  did  appear,  and 
took  the  part  assigned  to  him  in  the  performance,  but  that  It  turned  out  aft- 
erwards that  the  otlier  tenor  singer  of  the  company  had  been  advertised  in- 
stead of  himself  for  this  performance,  and  that  the  commendations  of  the  press 
were  on  that  account  given  to  the  other  person  inatead  of  himself,  and  for 
that  reason  he  discontinued  his  connection  with  the  plaintifTs  company,  al- 
though the  latter,  in  the  afternoon  papers,  had  corrected  the  mistake  of  at- 
tributing the  performance  to  the  other  tenor  Instead^of  the  defendant.  Ths 
plaintiff.In  his  own  affidavit,  stated  that  the  defendant  wasn(^to  be  assigned 
to  this  position  at  the  opening  night  la  Washington,  but  that  it  had  bees 
given  to  the  other  tenor  with  the  knowledge  of  (be  defendant,  sod  Mr.  Coo- 
sadine.  who  was  connected  with  the  company,  states  in  his  affidavit  that  he 
had  been  directed  by  the  plaintiff  to  put  the  other  tenor  In  the  cast  In  Uie  rols 
of  Ernanl,  which  was  Qnally.  in  this  manner,  taken  by  the  defendant.    But  it 
is  not  pretended  by  this  person  that  the  defendant  was  preaent  when  thii 
direction  was  given,  or  waa  made  aware  of  it  either  by  faims^  or  bytbs 
plaintiff,  and  the  defendant's  wife  corroborates  him  In  the  statement  that  hs 
was  Informed  by  the  plaintiff  before  they  leftBaltimore  that  Ihfs  part  wasaa- 
Bigned  to  the  defendant,  and  the  letter  which  was  written  by  the  plaintiff  to 
the  defendant  on  the  24th  of  February  con&rms  the  probability  that  thsdfr 
fendant  la  right  In  the  statement  which  he  has  made  concerning  thia  occar- 
rence.   The  plaintiff  swears  that  he  explained  to  the  defendant  on  the  24th 
inst.  that  he  was  to  take  the  place  of  the  other  tenor  on  aooonnt  of  bis  lna> 
blUtyto  fuldll  the  engagement,  but  that  the  defendant  has  denied;  and  thii 
letter  tends  to  sustain  the  truth  of  the  defendant's  denial,  for  its  statement  Is: 
*"!  have  not  seen  or  heard  from  you  since  last  Thursday,  bat  suppose  you  are 
and  will  be  on  hand  to-night."   This  excluded  the  possibility  of  um  iuwina- 
tion  stated  to  have  been  given  to  the  defendant,  for  the  reason  that  the  plain- 
tiff had  not  seen  him,  and,  accordingly,  could  not  have  made  the  oommunica- 
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lion  to  blm  which  ttlB  stated  by  him  that  be  did  make.  The  further  fact  has 
been  sliown  by  tlieafSdavIta  that  the  name  of  the  other  tenor  was  npon  the  bill 
in  that  part  of  the  theater  to  which  the  actors  had  acoess,  but  the  defendant  de- 
nial having  seen  tlwti  or  knowing  anything  of  the  fact,  antil  the  ft^owlng 
morning,  when  the  credit  of  the  performance  was  given  bT^M  press  to  the 
other  tenor  of  the  company.  The  probabUiUea  therefore  vnecidedly  with 
the  defendant  in  these  statements,  and  prove  the  fact  wltn  reasonable  cer- 
tainty to  have  been  that  he  was  assured  by  the  plaintiff  that  this  position  was 
to  be  asslgiud  to  him  in  the  performance  at  the  city  of  Washington  On  the 
eveaiing  of  the  24tb  of  February,  and  that  he  jdned  the  company,  and  ren- 
dered aervioefl,  under  that  assurance,  while  the  fact  was  that  the  poslUon  had 
notbeen  asaigned  to  blm  either  In  the  advertisement  or  on  the  bills,  and  that 
the  credit  due  to  himself  hod  In  this  manner  been  given  to  another.  This  was 
a  violation  of  the  part  of  the  agreement  requi  ring  him.  to  be  as  well  Rdvertlaed 
in  the  programmes  and  newspapers  as  the  other  tenor.  It  at  least  entitled 
falm  to  be  advertised  and  named  on  the  bills  as  the  person  who  waatoperform 
this  role  on  the  evening  of  the  24th  of  Febrnary,  and,  in  taiilng  to  advertise 
him  and  place  Ills  name  upon  the  bills,  the  plaintiff  violated  his  agreement, 
and  that  violation  was  of  so  essential  a  cliaractor  as  to  absolve  the  defendant 
from  further  liability  by  way  of  perforuint,'  tlite  contract.  For  that  reason 
the  injuuctiun,  which  otherwise  might  be  legally  Issued,  Is  deprived  of  Its 
support.  On  the  Ist  of  March,  1890.  the  plaintiff  sent  to  the  defendant  an 
account  of  the  week  ending  that  day.  In  which  he  credited  the  salary  and 
deducted  the  charges  for  performances  and  rehearsals  missed,  and  stated  a 
balance  of  $6.20  to  be  due  to  tlie  defendant;  and  this  iMilanee  was  paid  to  him, 
but  no  intention  appears  from  the  receiving  the  money  to  surrender  his  right 
to  abandon  the  contract  for  what  bad  previously  occurred.  In  and  of  itself  it 
is  entitled  to  no  effect  in  the  disposition  of  the  appeal,  but  the  order  should  be 
reversed*  with  tlO  eosta  and  the  disbursements,  and  the  motion  denied* 

Tam  Batntr,  P.  J.*  oqbcqib.  Bkadt,  J.^  eonoura  In  rasott. 


PsxMPUt  V.  Atlantic  Atb.  B.  Oo. 
iSupnme  dnurt,  OenertU  Term,  Second  Department.  July  18, 1890.) 

L  OraPOaiTIOIIS— DlBSOLCnON— DUOOKTUIUAXOB  OV  BUBINBSS. 

Code  ClvU  Proo.  M.  Y.  f  1785,  provides  that  an  action  to  dissolve  a  corporation 
maj  be  maintained  "  where  It  has  suspended  Its  ordinary  and  lawful  bnsiness  for  at 
least  one  year.  **  Section  179S  provides  that  the  attorney  general  may  ane  to  vacate 
the  charter  ot  a  corporation,  on  the  ground  that  It  baa  "forfeited  its  privileges  or 
franchisee,  by  a  failure  to  exercise  its  powers. "  Held,  that  there  is  no  conflict  be- 
tween  the  two  sections,  and  an  action  by  the  attorney  general  to  dissolve  a  oorpo- 
ration,  on  the  groand  that  It  has  snapended  bortness,  osa  be  bveoclit  oolj  attar  fee 
bpBo  of  a  year,  as  pteseribed  by  aaetion  ITMk 
9.  Samb— ViOLATiOH  or  LlBoa  Law. 

A  street  railroad  company  does  not  forfeit  Ita  chartef  byreqnlrlng  its  emvleyes 
to  work  more  than  10  boars  a  day  in  violation  of  Laws  N.  x .  1887,  e.  6S0,  whim  pro- 
vide! that  "it  shall  be  a  misdemeanor  for  any  officer  or  agent  Of  any  snoh  oorpora- 
tioa  tatreet  railway  company]  to  exact  from  any  of  Ita  am^a^es  more  than  10  taooxs 
labor^  per  day. 

Appeal  from  special  term,  Kings  county. 

An  action  by  the  attorney  general  to  vacate  the  charter  of  the  Atlantic  Av- 
enue BaiUrofld  Company  of  Brooklyn.  A  demurrer  to  the  complaint  was  sus- 
tained, and  flntU  judgment  directed  in  favor  of  defendant,  IMaintifl  appeals. 
Laws  N.  Y.  1887.  c.  529,  g  2,  provides  that  "it  shall  be  a  misdemeanor  for 
any  officer  or  agent  of  any  such  corporation  [street  railroad  company]  to  «e- 
aot  from  any  af  its  employes  more  than  10  hours  labor"  per  day. 

Alined,  before  Babhud,  H.  Ji.»  and  Stsmam  and  Putt,  JJ. 
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CharU$  Tabor,  Atfy.  Oen.,  for  a^ellant.  Traejft  MfeFariand,  Board' 
man  A  Piatt,  for  respondent. 

Babnabd,  F.  , J.  By  BectioD  1785  of  the  Code,  It  Is  provided  Utat  an  ac- 
tion may  be  m^ldined  to  disBOlve  a  corporation  "  when  it  has  suspended  Its 
ordinary  and  lA^/ut  business  for  at  least  one  year."  This  is  the  onljpnK 
vision  of  law  which  authorizes  a  dissolution  for  a  suspension  of  the  bnsineas  at 
the  corporation.  Section  1798  of  the  Code  is  not  In  conflict  with  section  1785. 
Section  1798  permits  the  attorney  general  to  bring  an  action  against  a  oorpo- 
ration  created  under  the  laws  of  this  state,  and  among  the  causes  apecifled 
for  vacating  a  charter  of  a  corporation  Is  when  a  corporation  has  forfeited 
its  privil^es  and  franchises  by  a  failure  to  exercise  its  powers.  This  makes 
no  different  rule  from  the  one  established  In  section  1785,  and  It  is  to  that 
section  the  attorney  general  must  look  for  a  declaration  as  to  what  cunstitates 
a  forfeiture  of  a  fraDChise.  by  a  failure  to  exercise  its  power.  It  may  there- 
fore safely  be  conceded  that  an  action  will  lie  for  an  omission  of  dutyamoant- 
ing  to  a  breach  of  trust  by  a  corporation,  hut  the  legislature  has  plainly  givaa 
a  period  of  one  year,  during  wiiich  an  omisaioa  to  transact  its  business  sbaU 
not  be  sufflcient  to  annul  the  charter.  There  is  therefore  no  cause  of  actkm 
stated  In  the  complaint  under  that  breach  of  it  which  avers  a  discontinuance 
of  business  for  six  days,  and  there  is  no  averment  that  the  company  bad  not 
the  power  and  wish  to  continue  the  business.  Bradt  t.  Smediet,  17 
Y.  93. 

By  chapter  529.  Laws  1887.  10  hours*  labor  to  be  performed  within  12 
hours  was  the  standard  day's  work  to  be  exacted  by  the  defendant  f^m  lis 
employes,  and  the  act  made  a  violation  of  same  a  misdemeanor  as  to  all  of- 
ficers and  agents  of  the  corporation  who  exacted  more  than  10  hours  a  day. 
The  complaint  avers  a  failure  to  observe  that  law  as  a  reason  for  annulling 
the  charter  of  the  defendiint.  It  Is  not  a  legal  cause  for  a  forfeiture  ot  the 
charter.  The  act  does  not  so  provide*  but  it  does  provide  a  criminal  punish- 
ment for  its  viutation  as  to  Its  officers  and  agents  who  offrad  against  its  pn^ 
vision.  The  act  is  not  in  terms  an  amendment  to  the  railroad  act,  and  it  is 
not  an  amendment  by  implication.  A  corporation  must  act  by  agenta.  and 
Uiese  agents  cannot  destroy  the  corporation  by  a  criminal  set,  in  the  absoiee 
of  the  expression  of  a  legislative  Intent  to  that  effect  in  the  IwislaUve  aet 
which  creates  the  crime.  The  judgment  should  thezetore  be  afflrmeda  wUh 
costs.  All  concur. 


HeTNB  0.  DOBRFI.XB. 

{aupreme  Court,  Omeral  Term,  Heoond  Department  Joly  18,  tBBIk.) 

L  BxaouToas  um  AmminrniToas— AuowAXoa  om  .OLAms. 

AcIiUdi  agidntt  theertateof  adeoedentwasoompoMdof  twoltama,  mwarWBg 

out  of  a  flpe^al  contract  to  furnish  board  to  two  niecet  of  deoedeat,  and  tlw  o(h« 
was  for  DDrsiog  decedent.  Three  witoeHes  testified  to  statement*  by  deoedentOuS 
■he  wonld  pay  plaintiff  the  amount  claimed  for  the  board  of  her  nlaoas,  andd*- 
ceased  was  also  proven  to  have  said  that  plidntlfl  was  attending  her  as  a  pntm- 
■lonal  nurse,  and  she  would  pay  him  "all  he  lost, "  "aiid  the  same  as  anj  pcete- 
aional  nurse. "  Beld,  that  the  claim  was  fully  proven. 

I,  WirNBSB— COKPBTBKOT— TbANBAOTIOHS  WITH  DBOBPBItT. 

Under  Code  Civil  Proo.  N.  Y.  %  839,  whioh  forbids  a  par^  to  be  examined  !■  Us 
own  behalf  BBalnsttheexecutor  of  a  deceased  person  "oonoemisg  a  personal  traaa- 
actlon  or  oommunlcation  between  the  witness  and  the  deoeasea  perscm, "  ifels  mt 
reversible  error  to  permit  the  claimant  in  a  statutory  claim  case  agalnat  tbs  «sM» 
of  a  decedent  to  prove  that  he  had  a  coDTersatioo  with  deoedeot,  nnleH  thaipM 
faot  that  there  was  a  oonversation  ia  a  material  faot  to  be  proved. 

Appeal  from  special  term,  Kings  county. 

An  action  by  Carl  B.  E.  Heyne  against  John  Doerfler.  w  exeentor  of  Maria 
F.  Arlt,  loought  under  the  statute  rtiating  to  obdms  against  oatates  of  da- 
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ceased  pertKRU.  The  refaree  rroorted  In  favor  of  pIaliitlfE»  and  defendant  ap- 
peals. Code  CiTil  Proc  N.  Y.%  829,  fbrbida  a  party  to  be  examined  in  hi« 
own  bebHlf  agatnut  the  executor  of  a  deceaaed  person  "concerning  a  praaonal 
trHnsaction  or  communication  b^ween  ttie  witness  and  the  deceased  person." 

Argned  before  Barnard,  P.  J.,  and  Bykuan  and  Pratt,  JJ. 

A,  S,  Qoetting,  for  appellant.   Jaxtkaon  A  Butt,  for  respondent. 

Baunard,  p.  J.  The  plaintiff  presented  a  claim  against  the  estate  of  Maila 
F.  Arit,  deceased.  The  claim  was  composed  of  two  items,  one  arisiug  out  ot 
a  special  contract  to  furnish  board  to  two  nieces  of  testatrix*  and  the  remain- 
der  of  the  claim  was  for  personal  service  as  nurse  rendered  bj  plainllfl  for 
deceased  at  various  dates  between  June,  1887,  and  March,  1888,  when  she 
died.  The  claims  were  fully  pruven  so  far  as  tlie  same  wete  allowed  by  the 
judgment.  As  to  the  8200  claim,  it  was  proven  by  the  witness  Stenity  that 
the  deceased  shortly  before  her  death  stilted  to  the  plaintiff  thiit  she  would 
pay  the  8200  **that  I  promised  to  you  for  the  board  of  Anna  and  Emil.  **  The 
deceased  was  proven  to  have  stated  to  the  witness  Fillsey  that  she  would  give 
the  plalntlfF  8'2O0  to  talieaway  from  her  two  parties  who  had  come  from  Qer- 
many.  The  deceased  made  substantially  the  same  statement  to  Mrs.  Heyne. 
As  to  the  remainder  of  the  claim,  the  deceaaed  is  proven  to  have  said  to  her 
physician  that  the  plaintiff  was  attending  her  as  a  professional  nurse,  and 
she  would  pay  him  all  he  lost,  "and  the  same  us  any  professional  nurse.** 
The  deceased  is  proven  to  liave  told  the  plaintiff's  wife  that  "she  would 
pay  for  the  service  as  nurse  whatever  plaintiff  lost,  and  more  than 
tliat.**  The  plaintiff  was  a  Journeyman  cigar-maker,  and  earned  at  his  busi- 
ness 815  a  week. 

The  question  put  to  the  plaintiff,  whether  he  had  had  a  conversation  with 
deceased  about  Emil  and  Anna  Jones  coming  to  his  house  before  they  came, 
was  not  improper.  The  answer  proved  nolhing  more  than  that  there  was  a 
conversation.  This  was  held  tu  be  on  the  verge  of  offense  original,  (section 
829  of  the  Code,)  but  was  not  sufficient  to  reverse  a  judgment  In  favor  of  a 
plafntiff.  Hier  v.  Grant,  47  N.  Y.  278.  The  mere  conversation  would  be 
improper  when  that  was  the  material  fact  to  be  proved.  Maverick  v.  Ifarvel, 
9U  N.  Y.  656.  The  conversation  was  subsequently  proven  by  the  defendant. 
Anna  Jones  testified  to  a  conversation  with  deceased  favorable  to  the  defend- 
ant. The  plaintiff  then  testided  as  to  his  version  of  the  conversation  favor^ 
able  to  himself.  The  conversation  was  on  a  Sunday  afternoon,  and  was 
overheard  by  Mrs.  Jones  in  the  yurd.  The  plaintiff  was  upstairs  with  the 
deceased.  There  is  no  claim  that  there  was  more  than  one  conversation 
tween  the  plaintiff  and  deceased  on  the  subject.  There  are  no  other  ezc^ 
tiona  which  call  for  a  revenal  of  the  judgment  Judgment  alBmied*  with 
costs. '  AU  concur. 


PEOPLB  as  fVZ.  VlTAN  V.  Yitan. 
(Court  of  Oeneral  Sesaitms,  Sew  York  County.   February,  1888.) 

1.  HVBUiro  AHD  Win— Abassoithbht. 

Where  a  wife  leave*  her  Irasband  In  another  state,  they  bting  at  that  time  red' 
■doott  of  that  state,  and  oomee  to  and  reeldee  In  New  York  ooonty,  and  he  after- 
wards oraies  and  lives  in  another  oonntj  in  Mew  Tork,  he  Is  not  guilty  of  aban- 
doning her  in  New  York  county  by  reason  of  bis  refusal,  when  caUlng  upon  her  at 
her  request  In  New  York  county,  to  live  with  or  support  her.  "Bxr  aaur  to  rstoni 
to  him  should  bare  been  made  at  his  residence. 

M,  OauaXAi.  Law— Appial— Cookt  o>  Spboiix  Sbbsioks. 

Code  Crim.  Proo.  N.  T.  i  615,  abolishes  certiorari  in  orlminal  aotfons,  and  pro- 
vides that  "hereafter  the  onlj  mode  of  reviewing  a  iadgment  or  order  in  orlminal 
acUon  is  by  appeal. "  Laws  S.  Y.  1884,  c.  872,  provides  that  the  only  mode  of  re- 
viewing a  Jua^ent  or  order  In  a  criminal  action  or  Bpecial  prooeedug  of  a  crim- 
inal natnrels  byappeaL  Code  (>im.  Proc.  N.  Y.  1 749,  provides  that  *a  judgment 
upon  ooDviotioa  rendered  Iqr  a  court  of  special  swslons  ma,y  be  reviewed  07  the 
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oonrt  of  seuloH  at  tb*  «iraiit7  upon  t/a  uppeaL*  LKtn  V.  Y.  1882.  o.  4X0,  (oobhI- 
Idation  act,)  f  14S6,  prorida  tbat^^any  appeal  from  or  ameodnieiit  to  an  ofoct  of  i 
poUce  ma^tdrate,  oonvlotiug  one  as  a  aiaordflvly  Mnonf.ahall  be  axcluaf velj 
tbe  action  of  tbe  court  of  special  sessiooa. "  ■  Bela,  that  the  court  of  genenl  ses- 
sions of  New  York  oounty  baa  juxiadiotlon  of  an  q>pe>l  txom  an  order  at  tfaa  qis- 
(dal  aesriona  aflbmlng  a  oonviotton  liy  a  pollee  magiattata  of  on*  aa  ■  dlaocdarlj 
person. 

Appeal  from  speeial  sesaloiu. 

WUliam  C.  De  Witt  and  Rufui  O.  CaUin,  for  appellsai.  WffNam  J. 
Bojfdt  Corp.  Attj.,  ior  tbe  commiaBionen.  reepoiideiits. 

Sktch,  B.  The  defendmnt  was  arretted  upon  a  warrant  granted  I17  ow  at 
tbe  police  Justices  of  this  cltgr  upon  the  com]MaInt  of  tbe  relator,  Julie  Titan, 
In  wUcb  she  chaned  the  defendant,  her  husband,  with  having  abandoned 
her  in  the  city  of  New  Tork,  without  adequate  support.  On  bSng  bnm^ 
before  tbe  Justice,  an  fficamlnaUon  and  Inquiry  into  the  facts  ana  ciseant- 
stances  of  tbe  case  was  had  before  him;  and  upon  the  proofo  taken  tbe  Jd- 
tice  adjudged  the  defendant  to  be  a  dlsoiderlj  person,  and  therenpon  <»denl 
the  defendant  to  pay  to  tbe  commissioners  of  charities  and  correction,  weekly, 
tiie  snm  of  fire  dollars  for,  and  towards  the  support  of,  his  family.  Fna 
this  order  the  defendant  appealed  to  tbe  court  of  spedat  sessions  of  tbe  peeo^ 
which  oonrt  thereupon  proce^ed  to  try  the  case,  took  the  testimony  ot  Tari- 
ons  witnesses  produced  before  it,  and  made  an  order  afDrming  the  convictioa 
of  the  defendant  by  the  police  Justice,  and  required  him  to  pay  to  the  saM 
oommlssioners  of  charities  and  correction  the  amount  adjudged  by  tbe  pollot 
Justice  to  be  paid  by  the  defendunt  for  the  support  of  his  family,  and  also  » 
quiring  him  to  find  surety  for  the  performance  by  him  of  tbe  order,  and  com- 
mitting him  until  he  should  find  such  surety,  or,  In  default  thereof,  codered 
that  he  should  be  Imprisoned  for  the  term  of  six  months  at  hard  labor.  Fron 
the  Judgment  and  order  of  the  special  sessions,  tbe  defendant  appealed  to  tbe 
court  of  general  sesaions  of  this  county,  a  judge  of  which  court  allowed  Ihs 
appeal. 

The  Orst  question  presented  for  the  determination  of  this  oonrt  Is  as  Is 
whether  an  appeal  lies  to  It  from  the  court  of  special  sessions,  the  isapwd> 
ent's  counsel  insisting  that  the  court  of  specliU  sessions  alone  baa  ocdusire 
Jurisdiction  of  such  appeals,  under  the  provisions  contained  in  section  1456. 
c.  410,  of  the  Liiws  of  1882,  (New  Tork  dty  consolidation  act.)  So  mudk  al 
that  section  aa  refers  to  the  question  presented  by  the  respondents  oonnsel 
is  as  follows:  "And  that  any  appeal  from  or  amendment  to  said  order  fof 
conviction  of  the  person  as  a  disorderly  person]  shall  be  exclaslrely  for  um 
action  of  the  court  of  special  sessions."  On  the  part  of  the  defendant,  it  is 
insisted  that  tbe  language  of  that  section  of  tlie  statute  did  not,  prior  to  the 
amendment  of  section  7^  of  the  Code  of  Grimlnal  Procedure  by  cliapter  372 
of  the  Laws  of  1884,  preclude  the  supreme  court  from  reviewing  tbe  decis- 
ion of  tbe  court  of  special  sessions  on  a  common-law  certiorari,  and  he  refeis 
to  the  cases  of  People  v.  CommiagioTUtrs,  9  Hun,  212,  and  People  v.  Sanders,  Z 
Hun,  16,  wlilch  sustain  tbe  position  tatcen  by  him,  as  do  also  tbe  later caaea  of 
People  v.  WaUh,  33  Hun,  345.  2  K.  Y.  Crlm.  B.  325;  People  v.  Cameg,  1 3f. 
Y.  Grim.  B.  270,  29  Hun,  47.  Prior  to  the  ankendment  of  section  749  of  tbe 
Code  of  Criminal  Procedure  by  chapter  S72  of  the  Laws  of  1884  the  Code  oob- 
tained  no  provision  for  an  appeal  In  proceedings  of  this  character;  and  prior 
to  the  passage  of  tlie  consolidation  act  there  was  no  method  bj  wUob  tbeee 
proceedings  could  be  reviewed  except  by  eerHorari. 

By  section  515  of  the  Code  of  Criminal  Procedure  Iwfore  Ite  amendment, 
writs  of  error  and  certiorari  in  criminal  actions  were  abolished,  and  appeal 
substituted  for  such  writs.  By  cliapter  872  of  the  Laws  of  1804  thin  aeeiioa 
of  tbe  Cod?  was  amended  so  as  to  abolish  writs  of  error  and  e^Uorari,  no: 
only  in  criminal  actions,  but  also  In  proceedings  and  i^adal  proceedings  of 
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a  oricdEBal  nature,  and  daelarlng  that  hereafter  tha  only  mode  of  reviewing 
a  judgment  or  order  In  a  criminal  motion,  or  special  proceeding  of  a  crlmla^ 
nature,  is  by  appeal;  and  it  bM  been  held.  slDce  the  amendment  of  that  seo> 
Uon  of  the  Code,  that  an  appeal  is  now  the  proper  and  only  method  by  whlchi 
special  proceedings  of  a  criminal  nature  can  be  reviewed.  People  v.  Court 
o/ Seesiona,  45  Hun,  54.  Prior  to  the  passage  of  the  consolidation  act, 
ituems  tttat  the  method  of  reviewing  the  conviction  of  a  person  as  a  "dis- 
orderly" person,  in  the  city  and  county  of  New  York,  was  by  oertiorari, 
and,  since  the  paseage  of  Uiat  act.  the  right  to  leview  the  Justice's  jndgment 
in  such  cases  was  by  appeal  to  the  special  sessions  of  the  connty  of  New 
Tofk,  and  the  right  of  the  sapreme  court  by  eerttorari  to  review  the  proceed- 
iBgs  of  the  court  of  special  seesions.  It  is  claimed  by  the  counsel  of  the  ap- 
•  pellant  that  by  the  amendment  of  section  749  of  the  Code  of  Criminal  Pro- 
cedure the  right  of  review,  which  the  supreme  eonrt  nndonbtedly  possessed, 
is  conferred  upon  this  court.  Section  749  of  the  Code  of  Criminal  Procedure, 
as  It  waa  originaiiy  adopted,  applied  only  to  an  appeal  from  a  Judgment  of 
coovtction  in  a  criminal  action  rendered  by  a  court  of  apecial  sessions,  but, 
since  the  amendment  of  said  section  by  chapter  372  of  the  Laws  of  1884,  It 
authorizes  an  appeal,  not  only  from  a  judgment  of  conviction  In  a  criminal 
action  rendered  by  a  court  of  special  sessions,  but  also  from  a  judgment  of 
conviction  by  a  police  court,  police  mHgistrate,  or  justice  of  the  peace,  in  pro- 
ceedings or  special  proceedings  of  a  criminal  nature:  and,  as  the  case  under 
censideration  is  a  special  proraeding  of  a  criminal  nature,  I  am  of  the  opin- 
ion that  the  rlgbt  of  the  appeal  from  the  judgment  of  the  court  of  special  ses- 
Biom  rendered  therein  to  this  court  is  given,  and  that  this  court  has  the 
right  to  review  the  judgment  of  the  speeial  seealons  in  the  proceeding.  More 
eapecfally  does  this  appear  f»  be  so,  as  the  right  which  a  defendant  lias  to  re- 
view of  the  prooeediDga  of  the  ipecial  sessions  by  the  snpmne court  has  been 
taken  away  by  the  abolition  oi  the  writ  of  etrtiorart. 

Having  arrived  at  the  conclusions  that  this  court  has  the  right  to  entertain  the 
appeal,  and  review  the  proceedings  of  the  special  sessions,  an  examination  of 
the  evidenoe  becomes  necessary  for  the  purpose  of  determining  whether  the 
charge  ot  ahandonmoit  has  been  snstained,  and,  if  so,  whether  ft  took  place 
in  Uia  city  and  oouoty  of  Kev  Yorlc.  The  parties,  prior  to  their  marmge, 
were  re^dents  of  the  city  of  Fhlladelpbia.  in  which  dty  they  were  married  on 
September  20.  1878,  and  they  continued  to  reside  there  for  about  five  months 
after  their  roarriiige.  The  wife  left  her  liusband  in  that  city,  having,  as  she 
testified,  "decided  that  she  would  live  separated  from  the  defendant  tor  a 
while,"  and  came  to  the  elty  of  New  Turk  to  reside  with  her  relatives.  She 
resided  here  for  a  short  time,  and  returned  to  Philadelphia,  where  she  resided 
for  a  short  time,  and  again  returned  to  this  dty  in  1881,  and  has  since  reeided 
bwe.  Since  the  separation  cA  the  parties  in  Philaddphla,  they  have  never 
llTBd  together;  nor  hu  tlie  defendant  contributed  anytliing  towards  the  sup- 
pert  of  his  wife.  The  cause  of  the  separation,  according  to  the  «ife*s  testf- 
raony,  was  acts  of  cruelty  perpetrated  by  her  hnsfaand,  hla  inability  to  support 
her,  and  her  inability,  by  reason  of  sickness,  to  prosecute  her  business  as  a 
cIresB-maker.  The  alleged  acts  of  cruelty  are  positively  denied  by  the  bus- 
band;  and,  it  they  were  perpetrated,  they  appear  to  have  been  condoned 
by  the  wife.  The  defendant  remained  in  the  city  of  Philadelphia  for  a  short 
time  after  the  separ^ion.  and  then  resided  In  Qreenpoint  from  the  end  of 
1879  to  1881.  From  there  he  went  to  Europe  on  business,  and  on  his  return 
to  this  country  resided,  from  Much  to  July,  1882,  in  the  dtgr  of  New  Ywk, 
and  from  1882  to  the  present  time  he  has  resided  In  Wllllanisbnigh,  Kings 
county,  where  he  has  ever  since  been  employed  in  a  fiwtory  at  that  place. 
In  1884.  the  defendant  took  his  meals  at »  house  In  this  dty,  bat  did  not  re* 
side  here.  In  that  year  he  called  upon  his  «ife  at  her  place  of  residence,  in 
response  to  a  letter  from  her  inviting  him  to  do  so.   A  conversation  oocnrced 
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betmen  them  In  wfafch  the  wife  tesUfiee:  **!  then  asked  blm,— tokt  him  tlufc 
we  were  both  young,  and  there  might  be  hope  of  ns  IWing  happjr  together  ytt. 
and  I  asked  him  for  support.  I  was  very  stck  at  the  time.  Be  said  be  would 
nerer  live  with  me  again,  and  I  offwed  to  go  and  lire  with  him."  Tbe  hos- 
oand  denies  that  any  such  eonversation  took  plane.  No  othor  deoumd  wm 
made  for  support,  or  offer  on  the  part  of  the  wife  to  rabum  to  and  Un  with 
her  husband.  The  evidence  cleariy  shows  that  at  this  time,  and  down  to  the 
time  the  wife  commenced  these  proceedings,  in  December,  1887,  aha  had 
Icnowledge  of  the  fact  that  her  husband  was  a  resident  of  Kings  oounty,  and 
that  he  was  employed  there.  Upon  this  evidence,  it  is  Toy  clear,  if  there 
was  any  abandonment,  it  took  place  in  the  city  of  Philadelpbia.  The  eTideoeo 
does  not  establish  abandonment  of  the  wife  in  this  €Aty.  At  the  time  of  tba 
alleged  offer  by  the  wife  to  return  to  her  husband,  and  the  demand  forsop> 
port,  and  refusal  on  his  part  to  live  with  oc  support  her,  they  were  liTing 
separate  and  apart,  and  had  been  for  years  doing  so.  Indeed,  the  evideo^ee 
establishes  the  fact  that  the  wife,  without  legal  cause,  left  lier  husband  in  the 
city  of  Philadelpbia,  with  the  determiniition  to  iive  separate  from  him.  and 
that,  altbougii  she  knew  him  to  be  a  resident  of  another  county,  she  made  no 
offer  to  return  to  and  live  with  him  at  his  place  of  residence.  It  was  her 
duty,  under  the  circumstances  of  this  case,  if  she  desired  to  compel  her  hns> 
band  to  support  her,  to  go  to  his  place  of  residence,  and  offer,  at  least,  to  r»- 
Buine  the  duties  and  responsibilities  of  a  wife;  and  if  he  then  refused  to  live 
with  or  support  her  she  bad  a  remedy.  Tlie  defendant  committed  no  offrase 
within  this  county,  tie  did  not  abandon  his  wife  here.  On  the  oontnry. 
the  wife  voluntHrily  selected  this  city  as  her  place  of  residence.  Kor  Is  this 
county  bound  to  support  her  here.  The  right  of  the  husband  to  selaet  his 
own  and  his  wife's  residence  is  undoubted.  People  v.  PeUitt  74  N.  X.  320. 
The  magistrate  who  issued  the  warrant  for  the  arrest  of  the  defendant  did  not 
acquire  jurisdiction  of  either  the  person  of  the  defendant,  or  of  the  aubjee^ 
matter  of  this  proceeding.  The  fact  that  the  wife  lived  In  this  city  on  and 
prior  to  ttie  time  of  the  issuing  at  the  warrant  against  the  defendant,  and  bis 
refusal  to  support  her  upon  a  demand  made  iiere,  did  not  confer  juriadictioD 
upon  the  m»gistrate.  If  It  were  otherwise,  a  wife,  who  had  at  some  time 
been  abandoned  by  her  husband  in  another  county  or  state,  might,  by  taking 
up  her  residence  in  this  county,  confer  jurisdiction  upon  a  justice  here  to 
punish  him  for  that  offense.  No  authority  sustaining  such  a  proposition  can 
be  found.  Baj/ne  v.  People,  14  Hun,  181.  1^,  also,  sections  1453-1455  of 
the  New  Tork  consolidation  act.  (Laws  1882,  c,  410.)  A  careful  examinaUoa 
of  the  evidence  leads  me  to  the  conclusion  that  the  offense  of  abandonmoat 
was  not  committed  in  this  city  and  county,  and  an  examination  of  the  statutes 
and  authorities  regulating  and  bearing  upon  proceedings  of  the  character  of 
the  one  in  question,  convinces  me  that  the  magistrate  before  whom  the  pro- 
ceeding was  instituted  acquired  no  jurisdiction  of  either  the  person  of  Uiede- 
feudant,  or  of  the  subject-matter  of  the  proceeding.  Ttaa  jadgmaut  (tf  Um 
special  sessions  must  be  reversed. 
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Bjjlaxd  v.  Cahfislo  Pub.  Co. 
(OUV  Court  qf        For*.  Spooiai  Tflrm.  Joly  11^  UNl) 

Wmm  DmE»oi  or  Pbooiw  Cowonxnon. 

Under  Code  Civil  Froo.  N.  T.  |  481,  snbd.  8,  prorldliur  that  ft  sommoas  fthall  be 
■erred  on  a  domeetla  oorpoimtton  bj  dellTering  a  oopy  tncreof  to  the  preeldent  or 
other  heed  of  tbe  oorpcovtion,  the  cashier,  treamrer,  or  manafinjr  agenti  Mnrioa 
on  an  employe  of  a  domeetlo  oorporstlou  who  attends  to  the  pabUcauon  of  a  perlodt 
oal  iMoed  by  It,  and  to  it*  printing,  bindlnff,  and  m^Ung,  nnder  Uutnioaoiia  re- 
eelTed  Immediately  from  the  offloers  of  Uie  company,  la  Inanfllolent. 

Action  1^  Manly  A.  Bnland  against  the  Can&eM  Pablishing  Companj  on 
s  promissory  note  made  bj  defendant  and  indorsed  by  the  payee  to  plaintiff. 
Defendant  Is  a  domestic  corporation,  and  has  its  office  in  New  York  olty.  Its 
president  and  secretary  attend  at  said  office  for  the  purpose  of  transacting  the 
bDSineBs  of  the  company.  The  summons  in  the  action  was  served  on  oneErnest 
Young,  it  being  contended  that  he  was  the  managing  agent  of  defendant.  It 
Appeared  that  said  Yonng  was  employed  by  defendant  to  attend  to  the  pnbll* 
cation  of  a  periodical  issued  by  it.  its  printing,  binding,  and  mailing,  which 
be  did  under  Uie  snperTlslon  of  the  company's  officers.  A  Judgment  was  en- 
tered against  defendant  by  default*  and  thereupon  it  moved  to  set  aside  the 
aame  on  the  ground  that  It  had  not  been  served  with  process.  The  matter 
was  then  referred  to  Thomas  MeAdam,  Esq.,  who  filed  the  following  opinion: 

"The  Code  provides  that  a  summous  shall  be  served  upcm  a  domestic  cor- 
ptnaUon  by  delivering  a  copy  thereof  to  the  president  or  other  head  of  the 
corporation,  the  cashier*  the  treasurer,  or  managing  agent.  Code,  §  431, 
subd.  8.  The  [OOcess  in  this  action  was  served  upon  Ernest  Young,  ns '  man- 
aging agent'  of  the  defendant.  This  term  requires  that  tbe  person  on  whom 
tbe  process  is  served  be  more  than  a  mere  agent.  He  must  be  an  agent  pos- 
Bessing  general  powers,  and  roust  in  a  measure  have  direction  and  control  of 
the  corporate  business.  To  be  a  managing  agent  one  must  be  invested  with 
general  power  as  disttngulshed  from  spftuial  bnnches.  Sremter  v.  Railroad 
Co*,  How.  Fr.  183.  A  superintendent  of  a  railroad  whose  orders  govern 
all  the  servants  and  agents  of  the  company  within  that  division  Is  a  manag- 
ing agent  of  the  railroad,  within  the  meaning  of  section  481  of  the  Oode. 
This  is  so,  because  the  company  bad  no  other  representative  at  the  dlvisioQ 
in  question,  and  the  superintendent  was  In  control  there.  An  agent  of  an 
insurance  company  autbtnized  to  effect  insurance,  receive  premiums,  and  is- 
sue policies,  is  a  managing  agent.  Bain  v.  Inmranet  Co.,  9  How.  Fr.  4^ 
This  was  80  decided,  because  the  agent  resided  at  adifferent  place  from  where 
the  principal  aOee  ot  the  company  was  located.  These  two  decisions  do  not 
apply  to  this  case,  because  the  doFendant  herein  Is  a  corporation  having  ita 
ifflndpal  office  In  the  city  of  New  York,  and  the  general  management  ctf  the 
Duslaeea  devolved  upon  the  officers  of  the  company,  and  it  is  not  to  be  in- 
ferred tliat  their  management  and  control  were  devdved  upon  Mr.  Young, 
their  subordinate,  an  employe  of  the  company.  Thus,  servioe  cannot  be  mane 
on  a  bi^age-master,  although  the  action  be  tor  loss  baggage.  (Flptm  v. 
BailToad  Co,,  6  Qow.  Fr.  S08;)  nor  on  a  person  employed  by  a  street  rail- 
road oompany  to  superintend  the  running  of  cars,  whose  only  auUiorlty  to 
make  contracts  for  the  oompany  extends  to  the  punAase  feed  uid  huniasa, 
(i^merson  v.  BaUroad  Co,,  13  Hun,  150;)  nor  on  an  assistant  treasurer  of 
a  corporation.  {Wituhto  v.  BaUroad  Co,,  2  K.  Y.  Snpp.  682.)  A  cor- 
poratlon,  being  an  artificial  person,  a-  creature  of  the  law,  can  only  be 
brought  into  court  in  tlie  manner  pointed  out  by  statute.  Mere  knowl- 
edge that  a  service  has  been  attempted  and  waa  irregularly  made,  doea 
not  bind  the  corporation  for  tbe  purpose.  Held,  that  the  Irr^^nlar  service 
should  be  set  aside  on  its  application.  Mr.  Young,  the  person  on  whom  Uie 
■ervioe  waa  made,  was  an  employe  of  the  defendant  afc  a  wa^ly  sabuy.  and 
vJ.0ii.T.B.nal8— 58 
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his  duties  were  to  get  up  the  weekly  publications  issued  hy  the  defendant, 
and  see  to  the  printing  and  bindtnf^  and  mailing  of  the  same*  and  to  do  such 
other  acts  as  the  officers  of  the  defendant  might  direct  him  to  do.    He  had 
no  control  outside  of  his  dutiesi  and  those  were  not  of  that  general  efaancter 
as  to  make  his  position  one  of  managing  agent  under  the  law.   In  Donadt  t. 
Insuranoe  Co.,  2  E.  D.  Smith,  519,  there  were  oonflictii^  afflibivita  as  to  the 
nature  and  extent  of  the  agency  of  the  person  swTed,  and  it  was  held  that 
the  onus  was  on  the  corporation  to  show  the  precise  relations  of  the  agent 
towards  it.    This  decision  simply  determines  the  question  of  burden  of  proot 
aa  a  corporation  cannot  conceal  itself.   Hahn  v.  8team^3Mp  Co.,  2  Gtj 
Ct.  B.  25.    The  dedaion  In  Southwell  t.  Marryatt,  1  Abb.  Fr.  218.  aa  to 
the  effect  of  avoiding  service,  need  not  be  considered.   The  plaintiff  relied 
to  a  large  extent  xi\ionPalmery.  PermsjflvaniaCo.t  S6Hnn,8^»  affirmed,  99 
N.  T.679,  but  in  that  case  it  appeared  thatthedefendant  was  a  fbreign  eorpo> 
ration  having  offloes  here  which  were  managed  by  one  Pollock,  whose  name 
appeared  on  the  frelgbt-blll  as  agent,  and  the  conrt  held  that  as  the  defendaat 
held  Pollock  out  to  the  world  as  Its  agent,  it  was  plain  he  had  a  Ui^  aa- 
thority,  and  within  a  wide  field  his  acts  were  binding  on  the  defendant.  Tbs 
service  on  Pollock  as  managing  i^ent  was  sostalned.   The  case  cited  doss 
not  go  to  the  extent  of  holding  the  service  made  in  this  case  on  Mr.  Toong 
was  binding  as  a  service  apon  a  managing  agent.   The  defendant  did  not 
hold  Young  out  as  its  iigent.   His  name  nowhere  appeared  as  such;  and  the 
statements  made  by  the  defendant  as  to  his  limited  powers  and  duties  are  not 
inconsistent  with  its  acts.   See  Wirutoto  v.  TranHt  Co..  4  K.  Y.  Snpp.  169. 
Under  all  the  circumstances,  i  am  of  the  opinion  that  the  sammons  waa  not 
served  in  the  manner  directed  by  the  Oode,  and  that  the  Jadgmont  entered  «• 
the  service  ought  to  be  set  aside.** 

Samuel  Camphell  and  Adolphus  D*  Paps,  fOrdotendant  and  motkm.  M. 
B.  Kiaaam,  for  pliiintlff,  opposed. 

HoLHE,  J.  I  have  examined  the  papers  and  Oie  testimony  taken  heCota 
the  n^eree  in  this  ease  with  great  care,  and  do  not  see  my  way  to  come  to 
any  other  condusion  than  that  the  person  served  was  not  the  'managinf 
went**  of  the  defendant,  within  the  meaning  of  tlie  Code.  The  teatimonj 
shows  that  he  was  a  mere  clerk.  The  officers  of  the  company  wen  prassnt 
at  its  place  of  business  when  Young  was  served,  and  the  reasons  assigned 
(or  not  serving  one  of  them  seem  to  be  insaflclent.  The  teattnum^  that 
Youi^'s  duties  were  limited,  and  that  he  acted  upon  instrncUona  leoeiTed  fai^ 
medlat^y  from  the  company's  officers,  is  uncontradicted.  He  aeema  to  ban 
had  no  general  control  over  the  affairs  of  the  corporation,  and  aeted  only  tt 
the  company's  principal  place  for  transacting  business,  where  tiie  offlcm  of 
the  company  had  their  offloes  and  jpetsonally  attended  to  the  business  <^  the 
company.  No  matter  how  extensive  Yoang's  duties  might  be,  so  long  m 
they  were  performed  under  the  eyes  of  the  offlows  of  the  company,  and  pur- 
suant to  their  instructions,  and  at  the  very  place  where  the  officers  themsetves 
were  attending  to  the  business  of  the  oorpo ration,  he  cannot  be  regarded  as 
the  "managing  agent"  of  the  company.  I  think  the  "managing  agent**  oon- 
templateil  by  the  Code  Is  a  person  having  an  Ind^ndemt  discreUonaiy  con- 
trol in  the  locality  where  his  duties  are  performed,  as  was  the  ease  with 
the  agent  in  Bain  r.  Tmwanee  Co.,  9  How.  Pr.  418.  For  aught  Uiat  mp- 
pears  In  this  case.  Young's  duties  were  confined  to  routine  details,  the  presi* 
dent  and  secretary  being  present  to  'pass  upon  matters  requiring  the  exereiae 
of  Judgment  and  discretion.  Btwpsterv,  SaOroad  Co.,  5  How.  1^.  188.  De- 
fendant did  not  represent  Young  to  be  Its  managing  agent.  The  teatlmoBj 
shows  that  the  president  had  the  management  of  Its  aflUia  at  tbt  ^aoa  whan 
Young  was  acting.  Motion  granted. 
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Bkib  v.  Hobbbzs  0t  aZ.t  (two  omm.) 

(Cttv  Omut  fff  Nmo  Yorit,  SpeeUl  Turm.  Mwab  28, 1800.) 

Vunmamp— Fownt  or  TAwrsm  to  Bnro  Viaif—OmB  or  JromixiiT. 

Ood«  OlTlI  Proa  K.  T.  $  78S,  providtng  tbat  defendant  mar,  before  trial.  Mm 
on  tbapialstUTft  attorney  a  written  offer  to  allow  Jadsment  to  oe  tticen  against  him 
for  a  suoi  «  *  *  ttaerain  speoifled, "  and  that  ''If  there  are  two  or  more  defend- 
ants, and  the  aotlon  can  bo  severed,  a  like  offer  may  be  made  by  one  or  more  defend 
ants,  against  whom  a  separate  Joagmeat  may  be  taken, "  does  not  anthorise  one 
pertiier,  on  whom  process  aealnst  tne  firm  Is  serrad,  to  biad  bis  oopsitnera  by  an 
offer  of  jttdgmant  against  the  firm. 

AetioM  by  IrriDg  H.  Bteh  againit  Herbert  A.  Roberts  and  JkAi&  G.  Bioh 
for  Uie  Talae  at  sarvieet  renderod,  and  bj  WUliam  A.  Bieh  ^aloai  tbe  aame 
defendants  on  a  promissory  note.  BefendaotBoberts  moves  thatthe  judgment 
rendered  therein  be  vacated  as  to  bim.  Code  Civil  Froo.  N.  Y.  g  738,  is  as 
f<dlow8:  **The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's  at- 
torney a  written  offer  to  allow  Judgmeut  to  be  taken  against  him  for  a  sum, 
or  property,  or  to  the  eftect,  therein  specified,  with  coBts.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may  be  made  I17 
one  or  DH>re  defeadanta,  against  whom  a  separate  Judgment  maybe  taken* 
If  Um  plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's  attor- 
ney a  written  notice  that  he  accepts  the  offer*  he  may  file  tbe  summona,  com- 
plaint, and  offer,  with  proof  of  acceptance,  and  thereopon  tbe  olerk  most  en- 
ter jodgment  accordingly.  If  notloe  of  acceptauce  ^  not  tbua  given,  the 
offer  eannet  be  given  in  eridenoe  upon  tbe  Lriai;  but.  if  the  plaintiff  fails  ta 
obtain  a  more  fiivorable  judgmeut,  be  cannot  reoover  costs  from  the  time  of 
tbe  offer,  but  must  pay  costs  from  that  time. " 

JBlumenstiel  A  Hindi,  for  plaintiffs,  ffamam  eft  Fartom,  for  defeodaat. 
Boborta. 

FiTZBDcoMS,  J.  This  is  a  motion  to  vacate  and  set  aaide»  as  against  the  de- 
fendant Roberta,  the  Judgment  entered  in  above  actions.  These  JudgmtintSr 
In  tbe  aggregate*  amount  to  $1.68S.80.  It  appears  tbat  the  defendants  are  co- 
partners, carrying  on  buslnesa  under  the  firm  name  of  Boberts  &  Co.  On 
March  18th  tbe  summons  and  complaint  in  each  of  these  actions  (the  attor- 
fcomeys  for  each  plaintiff  being  the  same  law  firm,  viz.,  Messrs.  BIumenstieL 
A  Hlrsch)  were  served  upon  the  d^eudant  Delia  C.  Bicb,  who  is  the  sister  of 
the  plaintiff.  One  action  is  based  upon  a  promissory  note  alleged  to  be  a  firm 
note,  and  the  othn  for  serTlcea  alleged  to  have  been  performed  for  the  bene* 
fit  of  Baid  firm.  On  March  18th  a  notice  of  appearauce  was  served  by  Mlsa 
Bicfai  and  on  the  aame  day  she  offered  to  allow  judgment  to  be  taken  against 
her  business  firm  for  the  full  amount  daimed  in  boUt  actions,  with  costs,  Oa 
the  day  following,  these  offers  were  accepted  by  the  attorneys  for  both  plaia- 
Kiffa  and  Judgments  entered,  and  exceptions  issued.  I  may  not  be  an  expert 
judge  of  handwriting,  but  a  careful  examioation  of  the  body  of  the  offers  of 
judgment  herein,  tbe  acknowledgment  following,  and  tbe  signatures  of  tbe 
defendant  Miss  Bloh  and  ttie  notary  public,  I  think,  are  remarkable  for  their 
exact  similarity.  This  peculiarity,  and  other  facts  set  forth  in  tbe  moving 
papers  of  Boberts.  and  not  denied  by  plaintiffs.  In  my  opinion,  sustain  the 
ooDtention  of  tbe  defendant  Huberts  that  these  judgments  are  the  result  of  a 
scheme  to  ruio  his  credit  and  business.  These  judgments,  as  above  stated, 
were  entered  upon  two  offers  of  judgment,  neither  one  of  which  ttie  defend- 
ant Roberta  saw  or  was  aware  of.  and  he  emphatically  denies  tbat  the  causes 
at  Bciion  allied  in  the  complaint  exist  agaiiist  his  firm.  The  section  of  tbe 
Code  under  which  said  offers  were  made  is  section  738.  This  section  allows 
tbe  defendant  Bich  to  offsr  to  allow  judgment  to  be  taken  against  herself,  but 
it  certainly  does  not  allow  hex  to  make  an  offer  whereby  Judgment  may  be 
entered  agaioit  a  bnainesa  firm  of  which  she  is  a  membor.  Qcurri»m  v.  Gar' 
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rtson,  67  How.  Fr.  271.  Where  copartners  are  eued,  one  partner  cannot  bind 
the  other  members  of  faia  firm  by  oflerinff  to  allow  judgment  in  any  action 
againat  the  flrm*  ( Wmd  v.  Bergstr«g»er,  2  Uiw  Bull.  55:  Binnep  t.  Le  Qal^ 
19  Barb.  592»)  except  where  there  Is  evidence  that  the  other  partner  sothor- 
Ized  such  offer,  or  assented  to  it.  It  is  evident  that  thedefendant  Bobertsdid 
not  authorize  the  offers  made  in  these  cases,  nor  does  he  aasent  thereto.  For 
the  reasous  that  I  believe,  as  a  matter  of  fact,  that  these  jadgmenta  are  frand- 
Qlent  against  the  defendant  Boberta,  and,  as  a  matter  of  law,  oae  copartner 
cannot  make  the  offer  permitted  by  section  7S8  of  the  Code  against  his  firm 
without  consent  of  such  firm,  I  order  and  direct  that  these  judgmenta  be  va- 
cated and  canceled  as  against  the  defendant  Boberts,  and  that  ibej  itand 
QoHy  againat  defendant       indlviduaUy.  Submit  an  order. 


BURHS  «.  BbIOKLATBBS*  BBHBTOUtMT  &  PBOTBOnVS  UBIK«. 

(Ottv  (7ourt  vf  BroMynt  Speolol  Term.  Fabnarjr  17,  isaoi) 

BntMVOLaKT  SooiBTiSB— FiKBs— RnntDiafl. 

!nie  Bricktayers'  Beoevcdent  &  Proteotf to  Union,  u  Inoorporated  aiwonlatlnfi.  ds- 
^rned  to  seoore  fair  wages  for  its  members,  preeorlbea  oerteln  flniae  tat  vtoiatiooi 
ofits  laws,  and  provides  for  an  appeal  from  ths  ImposlUon  of  flnea.  S<dd«  tint  • 
member  oould  not  sue  to  annul  fines  Imposed  on  him  ontU  ha  had  appealed  pm- 
Boribed  bjr  the  laws  of  the  aHO(datlon. 

Action  by  John  Bums  against  tht  Biidcli^era'  Benevolent  Sa  Protective 
Union  of  the  city  of  Brooklyn.  The  complaint  la  aa  foUowa:  "The  plain- 
tiff above  named,  complaining  of  the  defendant,  alleges:  (1)  That  at  the 
times  hereinafter  mentioned  the  defendant  was  and  now  la  a  domestie 
corporation,  duly  organized  and  existing  by  and  under  tbe  lawa  of  Um 
state  of  New  York.  (2)  That  tbe  object  of  said  corporation,  aa  ^ipean 
by  its  constitution  and  by-laws,  which  plaintiff  bogs  leave  to  refer  to 
and  hereby  makes  a  part  (tf  this  complaint,  is  to  obtain  by  legal  meana  a  fair 
remuner^ion  for  the  labor  of  Its  members.  (8)  That  plalntUt  haa  been  a 
member  of  said  corporation  for  tbe  past  ten  yearSi  and  as  amdi  la  enUtled  to 
all  privileges  and  rigiits  of  members.  (4)  That  on  or  about  the  2d  of 
January*  1889.  plaintiff,  with  other  fellow- workmen*  members  of  tbe  defend- 
ant corporation,  was  ordered  by  the  duly-appointed  walking  delegate  of  the 
defendant  *  to  strike  *  on  tbe  job  where  they  were  then  working,  and  plain* 
tiffi  in  obedience  to  said  order,  did  *  atrtke; '  that  plaintiff,  under  tbe  otdera  of 
the  defendant,  its  agents,  servanta,  or  employee,  remained  on  the  •  strike  *  for 
a  period  of  two  weeks ;  that  at  tbe  expiration  of  said  two  weeks,  plaintiff,  be- 
ing poor  and  tbe  head  of  a  family  nhtiWj  dependent  upon  blm  for  anppot, 
and  not  having  been  allowed  the  compensation  aOowed  to  married  m«i  when 
on  a  *  atrike '  pursuant  to  article  12  of  the  oonstitatlon  of  the  BildElayen' 
and  Uaaona^  Jntemational  Union  <A  Amerioa,  which  plaintiff  bega  leave  te 
make  a  part  of  this  complaint,  returned  to  work  on  the  job  aforeaud.  and  foe 
80  returning  and  ao  working  pialirilff  was  fined  Beveral  ttmea  1^  tbe  deCieiid- 
ant,  aggregate  amount  being  aeventy-flve  dollars.  (5)  That  the  infliction  of 
aald  &»  waa  arbitraiy.  capricious,  unreasonable,  and  oontrary  to  the  ^itt 
and  pollQy  oC  the  constitution  and  by-laws  of  d^ndant.  (6)  Plaintiff  tux- 
tber  alleges  oh  information  and  belief  that  the  defendant  or  ita  oflBoeia  mevar 
du^  made  application  for  authority  to  ■  strike,'  and  never  recrived  Uie  per- 
mission to  order  a  ■  atrike '  of  ita  membera.  as  required  \tj  artfda  IS  aflDnaaid: 
that  said  atrike  was  therefore  unauthorized,  filial,  and  linpnpert  and  an 
acta  and  proceedings  of  defendant  under  oolw  cit  aald  ■strike'  were  noil  and 
y<M.  (7)  That  by  reason  of  said  *  strike.*  and  all  acta  and  ptoceedlnsa  of  de- 
fendant thereunder,  to-wit,  the  Infliction  of  the  finee  aforesaid,  and  ze- 
tuaal  of  defendant  to  Isane  to  plaintiff  aoeh  eredanUala  aa  would  allow  him  to 
reeume  work  with  noion  em^yea.  plaintiff  haa  been,  and  la  now.  tooafseir- 
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tated  in  obtafnlng  work,  to  bis  damage  four  boDdred  dollars.  Wbentora 
Dlalnttfl  demands  jndgmeDt  against  tbedetendant:  (1)  That  the  •  strike  *  or- 
aered  on  «r  about  January  2, 1889,  be  declared  irxc^lar,  anaottaffrlnd,  and 
voidt  and  all  acts  and  proceedings  of  defendant  under  c6Ux  of  said  ■strike  * 
be  declared  nail  and  void.  (2)  Tbat  tbe  tbree  separate  fines,  or  as  many  as 
tbwe  were  affecting  jdalntifl.  aggregating  tbe  snni  of  seventy-five  dollars,  be 
deelared  noil  and  void*  and  of  no  foroe  and  effect  (8)  Tbat  the  amoant  paid 
by  idainUff  on  aceonnt  of  said  aggregate  amount  of  fines  be  credited  to  plain- 
tiff on  the  books  of  the  association  as  and  fur  does  and  assessments  tbat  may 
l^lly  arise  hereafter.  (4)  Tbat  plaintiff  be  rslnstated  to  said  anion  and  to 
Its  rights  and  privileges  to  tbe  extent  of  being  allowed  to  resume  work  as  a 
onion  man,  and  tbat  be  be  given  such  credentials  as  wUl  show  that  be  Is  a 
member  of  defendant  in  good  standing.  (5)  Tbat  tbe  defendant  pay  to  the 
idalnUff  tbe  sum  of  four  hundred  doUars  as  his  damages,  besides  costs." 
The  answer  is  as  fcdlows:  "The  defendant  answering  tbe  plaintiff's  own- 

Sslnt  herein:  Fir»t.  Admits  it  Is  a  dwneattc  oorporation;  and  admits  tbat 
I  objects  are  to  obtain  by  legti  means  a  fair  remnneratlon  for  Uie  labor  of 
its  members;  and  it  further  ndmlte  that  plaintiff  was  at  one  tdme  one  of  Its 
members;  but  It  denies  that  {dalntUE  is  now  entitled  to  all  tbe  privileges  and 
lights  of  members.  Defendant  further  denies  that  plaintiff  was  ordered 
its  walking  drt^ate  or  anyone  else  to  *  strike*  on  tbe  Job  wbece  be  was 
wori[lnff  on  or  about  January  2, 1888;  and  It  denies  tbat  tbe  [^ntiff  did 
'  strikei*  Further  answering  the  plaintifTs  eomfdatnt,  defendant  denies  that 
plalnUft  under  orders  of  tbe  defendant,  its  agents,  servants,  or  empl<ves,  r^ 
raalned  on  'strike*  for  a  period  of  two  wedcs  or  any  other  period;  and  de-- 
ftetdant  admits  tbat  it  imposed  fines  upon  tbe  pUntllt,  but  denies  that  said 
fines  were  Imposed  for  the  pluintitff^  returning  to  work  upon  said  Job  aftm 
■uchallMod  'Strike.'  Defendant,  further  answering  the  compbint,  denies 
that  the  Infliction  of  said  fine  was  arbltraTy,  capricious,  unreasonable,  or  con- 
trary to  the  spirit  and  policy  ctf  the  defendant's  constitution  and  by-laws. 
Defendant,  further  answering,  admits  that  It  never  made  application  for  au- 
thority to  *  strike,' and  further  admits  tbat  it  never  received  permissiun  to 
cnnlersuch  alleged  'strike;'  and,  further  answering,  defendant  alleges  that 
no  *  strike '  was  ordered  or  authorized  by  it  upon  such  job.  Snond.  Further 
answering,  the  defendant  denies  «ich  and  eveiy  allegation  in  said  complaint 
not  hereinbefore  expressly  admitted  or  denied.  Third.  Farther  answering 
the  plaintiff's  complaint,  and  for  a  separate  answer  and  defense  thereto,  de- 
fendant alleges  that  the  plaintiff  has  not,  before  invoking  the  aid  of  this  court 
in  his  behalf,  exhausted  bis  remedies  against  this  defendant  for  its  alleged 
illegal  proceeding  against  him,  aa  provided  for  by  Its  constitution  and  by- 
laws and  by  the  constitution  and  rules  of  order  of  the  Bricklajrers'  and  Ma- 
eons*  International  Union  of  America,  to  which  body  the  defendant  is  subor- 
dinnte,  and  by  which  body  the  defendant  is  governed,  both  of  which  consti- 
tution and  by-laws  and  constitution  and  rules  of  order,  respectively,  the 
defendant  begs  leave  to  make  a  part  of  ttils  answer.  Wherefore  defendant 
demands  that  the  complaint  herein  be  dismissed,  with  costs." 

The  court  found  as  facts  the  incorporation  of  defendant  for  the  purposes 
alleged  Jn  the  complaint;  that  defendant  had  been  a  member  thereof  for  nine 
yeara  prior  to  February  11,  1889;  that  plaintiff  was  in  the  employ  of  one 
Thomas  H.  Bobbins  as  a  bricklayer;  that  on  Saturday,  December  22.  1888, 
said  Bobbins  failed  to  pay  pUintifl  his  weekly  wages,  and  did  not  pay  said 
wages  until  December  24th,  and  did  not  pay  plaintiff  for  his  detained  time; 
and  that  Bobbins,  after  December  22,  1888.  and  until  February  11, 1889. 
failed  to  pay  his  employes  their  weekly  wages,  and  employed  non-union  men. 
— all  of  which  plaintiff  knew  was  In  violation  of  defendant's  laws;  tbat  on 
December  24, 1888,  plaintiff  left  sfUd  Bobbins*  employ,  but  returned  again  on 
January  2, 1889,  and  continued  to  work  for  said  Bobbins,  which  plaintiff 
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knew  inB  a  vfolatfon  of  defendant's  lam;  tfaat  for  m  Tfolatlng  the  defend- 
ant's lam  charges  were  doly  presented,  mud  bearings  were  bad  upon  nid 
ebai^^eft  aflm-  dne  notioe  tbereof  had  been  given  to  {daintiif,  and  plaf  ofclff  wm 
thereupon  found  guilty  of  the  charges  so  nMide,  and  wM  fined  as  fiolLowi: 
January  7.  1888.  flw  sum  of  •10;  January  14, 1889,  the  snm  of  ^25,  leaTlog 
a  balance  unpaid  <m  Mdd  fine*  of  $50.  making  In  aU  the  sum  at  S75;  tbst 
there  is  still  an  unpaid  balanoeof  $60  due  on  acoonnt  of  sncb  fines;  that  de- 
fendants lam  provide  for  an  appeal  ttom  tlte  tmpoiltfon  of  fines,  and  that 
defendant  did  not  appeal;  and  that  defendant  la  a  member  of  the  Bricicliv«ia' 
ft  Masons*  Entemattaoal  UniMi  of  Amertca,  and  Is  subject  to  its  laws.  Ha 
eoart  Sled  the  following  concloslonB  of  law:  **(1)  That  the  flues  a^regattag 
the  sum  $75  Imposed  upon  the  plaintiff  by  the  defendant  between  Jannaiy 
7, 1889.  and  February  11, 1889.  were  duly  and  legally  imposed;  (2)  that  tten 
remain  due  and  unpaid  to  the  defendant  from  the  f^biintlfl  the  snm  of  (50  bd- 
anoe  of  said  fines;  (8)  that  before  inroking  the  aid  of  this  oonrt  the  plaintiff 
most  first  exbansC  the  remedies  proTlded  to  him  by  tiie  def»daiit  wtthla  tbs 
power  <tt  the  defendaht  itself;  (4)  that  the  complaint  of  the  plaintiff  nanst  bs 
dismissed,  with  coats." 
.  Oharie$  B,  Brandt,  for  plaintiff.  l%oma»  S.  Psanoll.  tor  ftaHsnclBnt 

Ko  opiafoa.  Osborkb.  J.,  directed  judgmeat  in  ftiTOr  of  ^  die* 

^Biing  the  complaint  on  tbs  merits,  with  coats. 


TOWNaHBHD  «.  LOEW  st  cl. 

iSuperlor  Court  t\f  New  Tork  City,  Qeneral  Term,  July  »,  UOSl) 

■mmmra— TtTLi  to  Support— PotrBRs  ut  Tstjsr. 

a  oonveyed  mntgased  propertj  to  R.,  bar  faetrs,  eta.  In  trwt  to  reoBlTstbete* 
oome.aiidapphrlttome  Qsaof  G.  torUu,  and  after  her  death  to  oonrerttMpna- 
erbr  to  C*s  <dilidreB  and  grsndobildreti.  Held  that,  under  1  Bar.  St.  IT  T.  ip.  79^ 
$  6S.  providing  that  land  to  which  a  power  In  trust  relates  ahsll  remiJn  in  or  de- 
scend to  the  persons  otherwise  entitled,  sobjeot  to  the  execution  of  ttie  power,  S.*t 
power  to  convey  not  baTing  been  eseroised,  the  legal  title  to  the  land  iwesnil  toths 
porohaser  at  tba  sale  ODder  the  mortgage  during  C*s  tila.  and  0.*a  ohfUiaa  aal 
grandcUldren.  after  her  death,  had  no  such  tiUe  aa  wonld  suppiRt  aa  aotiOB 
ejectment.  Following  TowngJund  T.  iVonuneri  5  N.  Y.  ftopp.  «B. 

Xxcqttlona  from  jury  term. 

Actim  in  ejectment  by  John  Townsli«id  against  Edward  V.  Loew  aad 
othera.  A  vsirdiot  was  directed  for  defendants.  And  plaintiff's  vitrf^im 
wen  ordwed  to  be  heard  In  the  first  instance  at  general  term. 

Aigued  beCore  Xkcax  and  Inobaham,  JJ. 

John  Tonemhmd,  plaintiff,  to  pro.  ptr.  Johik  C.  Shawt  for  deCsiiduta. 

Per  Ovbiam.  The  exceptions  taken  by  the  plaintiff  are  overmled.  and 
lodgment  is  ordered  for  the  defendants  oa.  the  verdict,  on  the  authocily  «( 
TowasMnd  v.  Frommer,  5  N.  Y.  Supp.  442.  with  costs. 


TowMSHBHD  v.  IbiGiins  et  ol. 
{Superior  Court  cf  JTew  Yoi%  OttVi  Ommal  Ttrm.  Ady  8,  IBBa) 
Kxeeptions  from  Jury  term. 

Action  In  ejectment  by  John  Towuhend  against  Catherbus  /.  liaQnlrBaBd  ottaa 
A  verdkjt  was  directed  for  defendants,  and  ptalntiffa  eao^tfoas  WSM  oedared  ta  bs 

heard  In  the  first  instance  at  general  term. 
Argued  before  Trdax  and  uiOBiJUK,  JJ. 

John  Totenthend,  plainUfl,  In  pro.  per.  John  O.  Shmo,  tor  defendanta. 

Fan  CuKiAK.  The  exceptions  taken  by  plalntlfl  are  overnUed,  aad  judgment  la  ar- 
dared  for  the  defendanta  on  the  verdlot,  on  the  authority  of  Tiwmahsnd  T.  JVomnMr, 
S  N.  Y.  Supp.  Mt,  with  ooata. 
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<£h(pTie»w  court,  Oenmil  Term,  IVmrflk  X>Qiarlm«nfc  JUT  I*  UBOi) 

L  FumHTun  CoirpVTANom— CEijTei  or  Fdubhion— Etidhhob. 

Undar  8  Ber.  St.  If.  Y.  (7th  Bd.)  p.  S888,  S  6,  wbioh  [ooTldM  that  •  Kou-ohaoig* 
of  possession  on  a  sale  of  chattels  shall  be  *'conoliialTe  evidcooe  of  fraud**  In  faTor 
of  the  vendor's  creditors,  unless  the  vendee  shall  make  It  appear  that  the  sale  was 
made  In  good  faith,  and  without  Intent  to  defraud,  the  payment  of  an  adequate 

erioe  by  the  vendee  is  not,  aa  a  matter  (ft  law,  sufOoient  to  overcome  tha  presoB^ 
on  of  fraud  uiaiuff  from  the  non-change  of  posacsslon,  but  Is  evidanaa  id  beon^ 
sldered  hj  the  jury  in  passing  on  the  question  of  fraudolent  IntenL 
t.  Sjlmb— Aduissibilitt 

In  an  action  by  the  Tendor*s  creditors,  attaoMng  as  fraudulent,  on  the  ground  of 
•on-ohange  of  poesesaSon,  a  sale  of  farm  produce  on  the  vendee's  farm,  which  had 
been  <qperated  oy  the  vendors  as  lessees,  a  declaration  by  one  of  them,  on  abandosa- 
ing  the  farm,  that  he  delivered  possession  to  the  veodae.  Is  admissible  In  avldeiioa, 
aalt  la  a  statement  of  a  matter  at  ftwt,andnok  the  veDdor^st^tonoiiaftaBStlott 
of  law. 
HsBwnr,  J.,  dissenting. 

Appeal  from  circuit  court,  Onondaga  oountj. 

Action  by  John  Wallace  against  George  ITodlne.  Plaintiff  had  a  verdict 
toT  (141. 72»  and  from  a  jodgment  therein,  and  order  denying  a  motion  for  a 
new  trial  on  tlie  minutes,  defendant  appeals.  The  action  waa  for  taking  and 
aelling  personal  property  alleged  to  beioog  to  the  plaiotifC.  TIm  defense  was 
that  uie  defendant  is  a  constable,  and  took  the  property  by  Tlrtoe  of  an' exe- 
cution issued  upon  a  judgment  in  favor  of  Charles  King,  and  another  against 
James  Wallace  and  Earl  Hazard,  and  that  the  property  belonged  to  the  de- 
fendants in  the  execution  at  the  time  of  the  lery  and  sale,  and  that  "plaln- 
tlfC's  claim  thereto  is  through  a  sale  of  the  property  to  him,  by  James  Wal- 
lace, with  intent  to  hinder,  delay,  or  defraud  the  King  brotliers,  and  other 
creditors."  FlaLntiCC  was  the  owner  of  afarm  Inthetownof  Spafford,  which, 
in  18B5,  be  leased  to  James  Wallace,  tils  son,  and  Earl  Hazard,  bis  son-in-law» 
at  the  agreed  rent  of  9300,  payable  on  the  Ist  of  April,  1886.  On  the  15th 
day  of  February,  1886,  Earl  Hazard  and  James  \Vallace  executed  to  the 
plaintiff  their  promissory  note  in  the  sam  of  9512.54,  and  they  executed  • 
chattel  mortgage  upon  certain  personal  property  to  secure  the  pigment  of  the 
note.  The  genuineness  of  the  Indebtedness  represented  by  the  note  was  abun- 
dantly proven,  an^  was  conceded  and  not  disputed  by  the  defendant.  In  the 
fall  of  1886,  Earl  Hazard  and  James  Wallace  seem  to  have  come  to  the  con- 
clusion to  give  up  the  possession  of  the  farm,  and  Hazard,  who  had  kept 
house  on  the  farm,  moved  off  from  it  with  his  family,  and  James  Utweaftor 
boarded  with  his  fattier,  some  two  miles  distant,  and  performed  some  labor 
upon  the  farm  talking  care  of  the  stock.  On  the  30th  day  of  November,  1886, 
James  Wallace  executed  and  delivered  to  the  plaintiff  an  instrument  as  fol- 
lows: "Spaftobd,  Nov.  30tb,  1886. 

"I,  for  a  valid  consideration,  have  sold  and  conveyed  to  John  Wallace  the 
following  property,  viz.:  One  bin  of  oats;  one  do.  of  barley;  one  lot  of  loose 
bay;  one  lot  of  loose  straw;  together  with  all  my  right,  title,  and  Interest  to 
a  lot  of  baled  hay,  all  of  which  is  now  in  his  barns,  and  is  now  in  bis  pos- 
tession.   Received  pay,  Jahbs  Wallaob.  " 

And  at  the  same  time  plaintiff  took  possession  of  certain  articles  of  pa^ 
•onal  pro|)erty  covered  by  the  chattel  mortgage  upon  an  agreed  valuation  of 
#350,  which  was  indorsed  upon  the  note  of  0512.54;  and  simultaneously  wltb 
that  the  plaintiff,  as  a  part  of  the  consideration  for  the  property  purchased, 
took  up  and  paid  a  note  given  by  James  Wallace  and  Earl  Hazard  to  one 
Frinddl  of  about  850,  and  the  Interest  thereon;  and  on  the  6th  of  December, 
1886,  James  Wallace  made,  executed,  and  delivered  to  Edgar  1.  Bishop  a  bill 
of  sale  of  the  other  articles  of  personal  property  described  in  the  complaint, 
taUng  from  Bishop  Us  pron^saoiy  note  tor  flOS,  payable  in  ayeart  whloh 
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was  subaequently  paid  at  mataii^  Bishop.  Bishop  made  an  oral  agrtv* 
ment  for  the  purchase  of  the  personal  propertj.  and  also  tor  the  purchase  of  the 
farm,  and  on  theSd  of  February  be  madea  written  agreement  for  thepnrchase, 
and  on  the  8d  of  March  the  plalntlfC conveyed  to  him.  hj  deed*  the  fium,  Biatiop 
taking  possession  of  the  same  in  March,  1887,  nnder  bis  deed.  George  King  and 
another  recovered  a  judgment  January  10, 1^7.  issued  an  execniioii  which  wai 
levied  apon  the  property  described  In  the  complaint,  and  the  same  was  sold 
for  the  snm  of  S122.06.  On  April  24, 1889,  Bishop  assigned  his  intareet  ia 
the  property  sold,  or  his  right  of  action  for  the  same,  to  the  plaintiff.  Eari 
Hazard,  when  on  the  stand  as  a  witness  for  plaintiff,  testlHed  on  his  cross-ez- 
ami nation  (folio  172  of  the  iqipeal-book,  referred  to  In  the  opinion:)  "Que*- 
Uon.  Don*t  you  remember  that  that  note  was  to  c«ne  due  In  Kovunber  of 
that  year?  Isn't  that  yoDrreoollectlonf  Annoer,  I  dont  remembar  when 
It  became  due.  Q.  It  was  given  so  as  to  become  due  In  the  fall  after  you 
got  year  cropft  off?  [Objected  to  their  giving  the  contents  of  this  noCa.  £z- 
elnded,  and  exception  for  the  defendant!]'' 

Argued  befttfe  Hardin,  F.  J.,  and  Mabtik  and  Ubrwin,  JJ. 

2*.  JT.  FuUtr,  for  appellant  Franklin  PUree,  tor  respondent. 

Habdin,  p.  J.  1.  Plaintiff  was  called  as  a  witness  in  his  own  behalf,  and 
stated  that  Hazard  left  the  pranisea  In  October,  1886,  before  the  giving  of 
tiu  bill  of  sale,  and  befbre  the  levy;  mid  the  plaintiff  stated  that  before  be 
left' be  came  to  his  house,  and  spoke  to  him  upon  the  subject  of  leaving. 
When  the  witness  was  asked  what  Hazard  saiil  In  that  Interview  defendant 
objected  «id  excepted,  and  thereupon  the  connsei  for  the  plaintiff  allowed 
that  by  the  evidence  he  wanted  "to  show  whether  he  ddivered  poesenlon  cr 
not,"  and  thereupon  the  eonrt  Intimated  that  the  witness  might  anawv.  aod 
be  did  state  as  follows:  "He  said  that  be  was  going  over  the  lake  to  drive 
stage,  and  be  would  not  stay  on  the  farm  any  longer,  and  he  gave  me  poaso- 
don.  I  Jet  blm  have  the  team  to  move  h^  there."  We  think  no  prssJodidal 
error  was  committed  by  receiving  the  evidence.  Xn  Hardmburffh  ▼.  Cranr* 
50  Barb.  82,  the  actual  occupation  of  the  premises  which  were  the  snl^eet  of 
dispute  waa  direetly  in  issue.  Here  the  question  of  who  was  in  oocapatkn 
of  the  farm, or  howthe  possession  of  the  farm  wasgiven  up,  arose  Incidenbdiy. 
We  think  the  opinion  of  Dbnio,  0.  J.,  In  Knt^  v.  Smith,  27  K.  T.  28i, 
supports  the  ruling  made  by  the  trial  Judge.  He  says,  via.:  "Trask,  a  wit- 
ness examined  for  tiie  jdalntlff,  was  asked  whether  she  had  been  in  Uie  po»* 
session  of  the  tarm  since  the  deed  to  her,  and  the  defendant  objected  that  tfas 
Inquiry  called  for  an  opinion  on  a  question  of  law.  The  <^JeoU<m  was  over- 
ruled, and  the  witness  answered  that  they  (the  plaintiff  and  her  bnabuid) 
had  been  on  the  pla(»  ever  since.  I  do  not  perceive  any  well-gronnded  ob- 
jection to  the  question,  but  the  answer  was  a  statement  of  a  simple  taatbertA 
fact,  and  one  In  respect  to  which,  upou  the  whole  case,  there  was  not  the 
slightest  question." 

2.  Kor  do  we  think  It  was  error  to  receive  the  testimony  of  the  plaintiff  to 
the  effect  that  be  bad  made  an  arrangement  with  Bishop  to  sell  him  the  farm 
and  personal  property  for  94,000  after  Hazard  had  left  the  farm,  and  before 
the  plaintiff  purchased  the  personal  property;  nor  in  refusing  to  strike  out 
the  evidence  after  tlie  same  had  been  given. 

8.  When  £Hrl  HazHfd  was  upon  the  stand  as  a  witness  he  said  that  he  left 
the  farm  about  tlie  middle  of  October,  1886,  and  that  on  the  morning  that  he 
left  be  saw  the  plaintiff.  He  whs  then  asked  to  state:  "What  did  you  s^  to 
him  about  giving  up  possession  of  the  premises?"  This  was  objected  to.  and 
the  (Ejections  were  overruled,  and  the  defendant  excepted.  The  wltnees  an- 
swered: "I  said  to  him  that  I  was  going  away,  and  he  had  better  aee  about  bis 
property.  I  was  going  away,  going  to  move  off  from  the  place;  and  I  asked 
blm  that  morning  for  bla  wagon  to  move  with.   I  said:  *  Yon  had  better  see 
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to  your  property.  I  shall  not  have  anything  more  to  do  with  It.'  I  went 
avay  thnt  day.  I  left  the  stuff  there  with  James.  I  didn't  disturb  any  of 
It.**  We  see  no  error  In  receiving  this  evidence  which  would  warrant  us  In 
dtotnrhing  the  ruling. 

4.  The  ruling  at  folio  172  seems  to  have  been  placed  upon  the  ground  that 
the  question  asked  for  the  contents  of  the  note,  and  the  objection  was  taken 
In  effect  that  the  note  was  the  best  evidence.  We  see  no  error  in  the  rul- 
ing. 

6.  do  we  think  it  was  error  to  allow  the  witness  Jobn  Wallace  to  state 
that,  at  the  time  Hazard  went  away,  he,  in  a  conversation  held  with  James, 
stated  that  ''he  would  leave  the  property  In  my  hands,  and  I  could  dispose  of 
It,  pay  the  debts,  and  do  what  I  liked  with  it."  We  think  It  was  competent 
to  prove  parol  authority  In  that  manner,  which  was  obviously  the  purpose  for 
which  the  evidence  vt^  received. 

6.  We  see  no  error  in  limiting  the  Inquiry  to  the  witness  Oeorge  King  as 
to  the  conversation  he  had  bad  with  the  plaintiff  on  an  occasion  in  a  settle- 
ment of  "his  own  matters."  Apparently  nothing  was  excluded  which  bore 
npon  the  Issue  between  the  parties  to  this  action. 

7.  After  the  trial  judge  had,  In  a  very  elaborate  and  careful  charge,  com* 
mented  upon  the  questions  of  fact  for  the  consideration  of  the  ]uiy  upon  the 
evidence,  several  requests  were  made  to  him  by  the  counsel  for  the  respective 
parties.  Among  them,  at  the  instance  of  the  defendant,  he  cha^^  as  fol- 
lows: "If  the  Jury  find  from  the  evidence  that  the  property  in  question  was 
in  the  ai^ual  possession  of  one  of  the  defendants  in  the  execution  when  levied 
npon  and  sold  by  the  constable,  the  sale  to  the  plaintiff  is  presumptively 
fraudulent,  under  the  statute,  as  against  the  creditors  of  the  vendor,  and  It 
requires  satisfactory  proof  of  good  faith  toovercome  that  presumption."  He 
also  charged:  **If  thejury  Bnd  from  theevldeiice  that  theplulntiff  had  knowl- 
edge of  the  indebtedness  of  James  Wallace  and  Hazard  to  the  King  brothers, 
and  took  this  bill  of  sale  to  enable  James  Wallace  and  Hazard  to  cheat,  hinder, 
and  delay  their  creditors,  and  such  pale  was  merely  a  wash  between  the  par- 
ties to  it  to  accomplish  that  purpose,  such  a  sale  is  void  under  the  statute." 
He  also  chai^^ed:  "The  burden  would  be  upon  them  if  there  was  no  delivery, 
or  actual  and  continued  change  of  possession. "  And  he  also  charged :  "  Where 
the  seller  retains  possession  of  the  property  after  the  sale,  the  rights  of  the 
bnyer  as  against  creditors  depend  on  the  honesty  and  fairness  of  the  transao- 
tton."  And  he  also  charged:  "That  the  statute  of  frauds  Is  imperative;  tbat 
a  sale  of  chattels  must  be  accompanied  by  aetmtinued  change  ot  possession  to 
aT(M  the  presumption  of  fraud."  And  he  also  chained:  "That  the  fSsct  that 
an  adequate  consideration  was  paid  the  vendee  npon  a  sale  of  goods,  ao- 
companied  by  immediate  deliverr  and  actual  and  continued  change  of  possea- 
sion,  la  notoonclustveevidenoe  that  Uiesale  was  made  In  good  faith  and  wltb- 
ont  Intent  to  defraud  the  creditors  of  the  vendnr."  And  he  also  chanred: 
"That,  where  a  sale  of  goods  and  chattels  Is  not  aoeompanled  by  immeuate 
ddlveiy,  or  followed  by  an  actual  and  continued  change  of  possession,  the 
presumption  ot  fraud  raised  by  the  statute  in  such  case  makes  that  queetton 
one  fact  for  the  Jnry,  although  the  evidence  of  good  faith  and  absence  of 
intent  to  defrand  Is  uncontradicted.**  In  yielding  to  the  last  request  the 
Judge  observed:  "I  diarge  Uiat.  Uncontradicted  by  direct  evldenee,  I  sup- 
pose you  mean."  To  which  the  counsel  for  the  d^endant  responded:  "Yes, 
air."  Thereupon  the  court  observed:  "I  charge  that."  Then  the  plaintiff's 
counsel  propounded  to  the'conrt  a  request  In  tiw  following  language,  viz.: 
"That,  even  though  the  Jury  should  And  that  there  was  no  change  of  possea- 
ahm,  if  the  plaintiff  and  the  plaintiff's  assignor  paid  an  adequate  considera- 
tion for  the  property,  the  burden  is  upon  the  defendant  to  show  that  there 
was  ftaudnlent  intent."  The  court  responded:  "Tes,  I  chaige  that"  £x- 
0Sptlon  was  taken  bj  the  defendant.  In  considering  the  question  made  npon 
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Uw  charge  as  given  by  the  trial  judge.  It  must  be  bwM  in  mind  that  an  ap- 
pellate court  vill  not  seize  bold  of  isolated  pottions  ct  a  charge,  or  gcmecal 
expressions  therein,  "toi  the  purpose  at  dlscoveilog  error,  fit  the  charge,  aa  a 
whde.  conreys  to  the  Jary  me  oorxect  role  of  law  npon  a  given  queaUon." 
Cdldma  T.  ateamhaat  Co.,  47  K.  T.  282;  Paopta  t.  DMek,  107  V.  T.  26^ 
14  N.  X.  Bep.  178. 

Section  fi,  tit.  2.  p.  2S28, 8  Bar.  St..  (7th  Ed..)  whioh  prarldea:  "Bray 
sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession,  *  •  •  ud 
every  aadgnment  (tf  goods  and  chattels  by  vuy  of  mortnv*  ^  aeearttf, 
*  *  *  unless  the  same  be  accompanied  tqr  Immediate  deilvery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  {Resumed  to  be  fraudulent  and  v«ld  as 
against  the  creditors  of  the  vendor  or  the  creditors  of  the  person  oiakLng  ucb 
assignment.  •  *  *  mid  shall  be  conclusive  evidence  of  fraud,  onlesa  it 
shall  be  made  to  appear  on  the  part  of  tha  persons  claiming  under  andi  sale 
or  assignment  that  the  same  was  made  in  ffMd  faith,  and  without  any  intent 
to  defraud  such  creditors  or  purchasers,"— was  r^erred  lo  by  the  learned  tzisl 
Judge,  and  the  substance  thereof  stated  with  clearness  and  accural  to  Uis 
Jury.  When  he  yielded  to  the  reoaest  made  by  the  plaintiff,  be  doubtless  did 
so  in  deference  to  section  5.  tit.  S,  p.  2330,  Id.,  which  provides  as  follows: 
"The  provisions.of  this  cbapler  shall  not  be  coostrued  in  any  manner  to  affect 
or  Imjmir  the  title  of  the  purchaser  for  a  valuable  considerattOD,  unless  itsbsU 
appear  that  such  purchaser  had  previous  notice  of  the  fraudulent  intent  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor.* 
By  section  4,  tit.  S.  it  is  provided,  viz. :  "  Tlie  question  of  f  raodulent  intsat 
in  all  cases  arising  under  the  provisions  of  this  chapter  shall  be  deemed  a 
question  of  fact,  and  not  of  law." 

In  considering  the  requirements  found  in  section  5.  tit.  2,  quoted  above, 
In  SHmaon  v.  WrigUy,  86  N.  Y.  336.  Finch,  J.,  says:  *'To  permit  a  coo- 
tinu^  possession  in  the  vendor  encourages  transfers  of  mere  title  to  defnit 
creditors,  while  the  debtor's  beneficial  use  of  the  property  leaves  him  practi- 
cally  the  owner,  and  tends  to  give  him  a  credit  to  which  he  is  not  entitled. 
As  an  honest  purchaser  buys  because  he  wauU  the  propraty  and  its  poeses- 
ston.  and  therefore  naturally  and  usually  takes  it.  the  alwence  of  this  fiwt  in- 
dicates some  purpose  different  from  that  of  an  honest  purchaser,  and  reqaina 
proof  of  good  faith  and  honest  intention."  These  remarks  furnish  a  aenaible 
explanation  of  the  provisions  found  in  section  5,  where  it  is  declared  lliat  a 
sale,  "unless  the  same  be  accompanied  by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the  things  sold, 
morfgajed,  or  assigned,  shall  be  presumed  to  be  fraudulent  and  void  as 
agaiiiiiL  the  creditors  of  the  vendor,  *  *  «  and  shall  be  conclusive  evi- 
dence of  fraud."  By  virtue  of  this  statute,  every  sale  at  property  not  fot. 
lowed  by  a  change  of  possession  is  to  be  presumed  f  rauduleut  and  void.  Tbst 
presumption  remains  and  continues,  and  the  non-change  of  posaesaion  b^ 
comes  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to  appear  on  the 
part  of  the  persons  claiming  undersuch  saleor assignment  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  defraud  such  creditoEs  or  pui^ 
chasers.  To  avoid  the  force  of  the  presumption, — to  avoid  the  "conclusive evi- 
dence of  fraud"  found  in  the  omission  to  change  posseseicm, — the  bunleo  is 
cast  upon  the  vendee  to  make  It  appear  that  the  purchase  by  him  **  was  made 
in  good  faith,  and  witliout  any  inteut  to  defraud  such  creditors  or  purchasen." 

Bbadisb,  p..  In  Hanford  v.  Artcher,  4  BUI,  301,  in  dealing  with  the  pre- 
sumption and  "the  evidence"  mentioned  in  the  statute,  suggests  that  it  has 
been  claimed  "  that  the  vendee  or  assignee  of  chattels  leaving  them  in  the  poe- 
session  of  the  vendor  or  assignor  Is  In  itself  fraud."  Be  oomlmts  tliat  idea, 
and  insists  that  what  the  statute  do«  "Is  to  raise  a  presumption  of  ftaud 
whioh  beofonea.concluBive,  unless  good  faith  and  absence  of  intent  todetead 
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to  nuteto  ^pMr;"  and  Own  be  adds:  "Bat  if  tiM  h1«  or  Mitfgiunent  b» 
■hown  to  bftve  oeeD  made  In  good  faith,  and  wttbont  anf  Intent  to  defrand, 
tbe  preBDmptlon  of  ftand  raised  \jy  the  atatnte  le  fully  rebutted.  There  can 
be  no  nreenmption  of  fraud  In  a  tranaaotton  which  baa  been  proved  to  be 
withont  fraud. "  And  at  page  819  of  the  same  iqdnlon  it  is  stated  In  regard 
totfaeBtatnte,Tiz.:  <*(1)  It  has  aboUBhedthedisUnetlonsdmetimes  attempted 
to  be  drawn  between  absolute  sales  and  conditional  assignments*  and  thna 
ATolcled  the  qnesUon  whether  continued  poasaudon  In  the  tendw  or  assignor 
be  oonslstent  or  inoeastotent  with  the  deed.  (2)  It  dedaree  what  shall  rebut 
Um  erldcnee  of  frand  raised  hf  the  statute  frmn  a  want  of  change  of  posses- 
iton,  Thu,  good  faith,  and  absence  of  intent  to  debaud.  (8)  It  throws  the 
burden  of  proof  of  sneh  good  teith  and  absenoe  of  Intent  to  defraud  npon  the 
party  claiming  under  the  sale  or  assignment.  (4)  It  dedaves  the  questlmi  of 
Bcaudnlsnt  intent  to  be  a  question  of  fiiot,  and  not  of  law.  •  «  *  The 
■tatnte  very  fnoperly  throws  the  burdoi  of  proof  on  tbe  party  daimtng  nndec 
the  sale  or  assignment;  and,  while  it  preecrlbes  what  shall  rebut  the  evidence 
fmnd  raised  by  the  statute,  and  snbmlts  that  as  a  tact  to  be  determined  by 
the  jury*  It  leaves  tbs  court  In  the  unimpaired  possession  and  exerciae  of  aU 
its  proper  pten^tlres  of  deciding  upon  tbe  legality,  competenoy,  and  rele- 
vancy of  teetlmony,  but  not  npon  its  weight  and  suttdenoy  on  a  ques- 
tion declared  by  the  statute  to  be  one  of  fact.  These  belong  properly  to  the 
Jury." 

In  0rtawaid  t.  Shtidont  4  K.  T.  592,  la  referring  to  a  charge  delivered 
■p<m  questions  arising  under  the  statute  referred  to,  Bbonson,  J.,  said: 
•toad  of  telling  tbe  jury  that  the  mortage  was  not  vtdd  In  law,  he  should 
bave  tdd  them  thut,  because  the  posseBsLon  was  not  changed,  tbe  mortgage 
was  presumed  in  law  to  be  fraudulent  and  void  as  against  creditors  and  bona 
fld»  purchasers.  Such  is  the  rule  of  the  common  law,  and  such  are  the  words 
«f  the  statute.  %  Bev.  8t.  p.  136,  g  5.  And,  Instead  of  telling  the  jury  that 
they  must  pass  upon  the  question  whether  the  mortgage  was  made  todotraud 
the  creditors  Burdick, — thus,  fn  effect,  leaving  the  oims  of  proving  the 
fraud  npon  the  creditor, — he  should  have  told  the  jury  that  the  law  presumed 
the  fraud,  and  cast  the  burden  of  disproving  It  upon  the  person  claiming  un- 
der tbe  mortg^e.  Such  Is  the  plain  declaration  of  tbe  statute.  •  *  * 
Ttaey  should  not  be  left  to  find  that  there  was  no  fraud  because  there  Is  no  dt- 
met  evidence  of  that  fact;  but  they  should  be  told  that  fraud  is  presumed 
from  the  fact  of  unchanged  possession,  and  that  this  evidence  of  fraud  is  con- 
clusive,— not  snch  evidence  as  they  may  disregard,  but,  in  the  words  of  the 
statute.  *  conclusive  evidence/ — unless  tbe  person  claiming  under  the  convey- 
ance has  proved  that  the  same  was  made  in  good  faith,  and  without  any  In- 
tent to  defraud." 

In  WaUrbwy  v.  Sturtetant,  18  Wend.  368.  Senator  Edwabds,  in  dealing 
witti  a  question  of  fraud,  observed:  "I  admit  that  If  property  Is  sold  for  the 
purpose  of  preventing  orddaying  tbe  collection  of  a  debt,  and  tbe  purchaser, 
knowing  the  fact,  makes  tbe  purchase  for  tbe  purpose  of  aiding  that  intent, 
tiie  sale  is  fraudulent,  although  a  fair  consideration  has  been  paid.  The 
question  of  fraud  depends  upon  the  motive  of  the  parties.  Tbe  purchase 
must  be  bona  fide,  as  well  as  upon  a  valuable  consideration." 

In  BUlinga  v.  RttmU,  101  N.  Y.  226»  4  N.  E.  Bep.  531,  the  case  of  Water- 
twy  V.  SturtetMnt,  supra,  was  referred  to  with  approval  in  the  opinion  of 
BnesB,  G.  J.  It  was  held  In  BiUinge  y.  Ruesell:  "The  fact  that  a  mort- 
gage was  given,  or  it  seems  that  property  was  transferred,  by  a  debtor  for 
valuable  consideration,  is  not.  as  a  proposition  of  law,  inconsistent  with  the 
existence  of  an  intent  on  tbe  part  of  the  debtor  to  defraud  his  creditors,  or  of 
such  knowledge  thereof  on  the  part  of  the  mort(;agee  or  purchaser  as  will 
avoid  tbe  mortgage  or  conveyance;  and  in  this  regard  no  distinction  can  be 
Mdo  between  tha  oonalderatlon  furnished  by  an  existing  debt  and  that  aria- 
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Ing  In  any  other  manner.  When  there  Is  an  aetual  Intent  to  deftand.  n» 
form  In  which  the  transaction  Is  pot  wt  shield  the  pxoperty  transferred  fitom 
the  claim  of  the  eredltors.  Proof,  therefore,  that  a  mortgi^  executed  bj  as 
Insolvent  debtw  was  given  to  secure  a  debt  actually  owing  by  the  mortgagor 
does  not,  as  matter  ((rf  law,  disprove  the  existence  of  a  fraudnlent  Intent  on 
the  part  of  the  debtor."  In  the  coarse  of  the  opinion  In  that  caaa  the  chief 
judge  observed:  "We  are  of  the  opinion,  however,  that  the  ftwt  of  the  paj- 
ment  of  a  viiloable  consideration  npon  a  transfer  of  property  is  not,  aa  a 
proportion  of  law,  Inoonslstent  with  the  exintence  of  an  Intent  to  deftud, 
and  Oat  In  the  application  of  Uils  prbidple  no  distinction  can  be  nuide  lie- 
tween  the  consideration  famished  hy  an  existing  debt  or  one  arising  in  aiqr 
otim  manner.  It  is  ondonbtedly  evidence,  and  osuallj  strong  evideoe^  at 
the  Intent  with  which  the  eonve^nee  is  made,  but  is  simply  a  droumatanoe 
to  be  considered  the  oonrt  in  detvmlning  the  qnestlra  of  IntenL  Tbs 
statute  Itself  declares  all  conveyances  made  with  a  fraud olent  intent  abso- 
lutely void,  except  In  the  ease  of  those  ma^  upon  a  good  consideration*  and 
In  ignorance  on  the  part  of  the  purchaser  of  the  thindnlent  design  ids 
grantor.  It  contains,  therefore,  the  strongest  Implication  that  tlie  paynmt 
ot  a  valuable  oonsideration  is  not  Inconsistent  with  ttie  existence  of  an  intent 
to  defraud,  and  of  such  knowledge  on  the  part  of  the  purchaser  of  the  taoA- 
nient  design  as  will  avoid  a  conveyance  made  to  him,  evm  though  aooom- 
panled  by  uie  pqyment  of  an  adequate  oonsideration.  The  vice  in  the  argu- 
ment of  the  court  below.  If  any  there  is,  seems  to  be  in  its  assumpticm  that 
the  mere  pajrment  ot  a  good  conslderatton  by  the  vendee  upon  the  transfer  of 
property  by  an  insolvent  debtor,  as  matter  of  law  dlsfvoves  tba  wdatence  of 
a  fntudolent  intent  in  such  trantnotion. "  At  the  conclusion  of  the  opinion 
from  which  the  above  quotations  have  been  made  it  is  said,  viz.:  '*From  this 
review  of  the  authorities  it  seems  clear  that,  where  there  Is  an  actual  intent 
to  defraud,  no  form  in  which  the  transactdon  is  put  can  shield  the  property  so 
transferred  from  the  claims  of  creditors,  even  though  a  full  and  atdequate 
consideration  be  received  for  the  Bame."  Here  we  have  a  case  ot  the  non- 
ohange  of  possession,  and  that  fact,  by  virtue  of  section  5,  tit.  2,  gives  rise 
to  the  presumption  that  the  sale  was  fraudulent  and  void;  and  It  is  also  "con- 
oluBive  evidence  of  fraud"  by  the  very  terms  of  the  statute,  unless  it  was 
"made  to  appear"  on  the  part  of  the  plaintiff,  who  Is  the  person  "claiming  un* 
der  such  sale  or  assignment,  that  the  same  was  made  in  good  faith  and  with, 
out  any  intent  to  defraud  such  creditors  or  purchasers."  The  onus  of  mak- 
ing it  appear  that  the  pnrohase  was  "in  good  faith  and  without  any  Intent 
to  defraud"  wns  upon  the  plaintiff.  The  burden  of  giving  proof  that  shouU 
answer  the  requirements  of  the  statute  was  upon  the  plaintiff,  and  continued 
with  him  throughout  the  trial. 

In  TilBon  V.  TertoiUiger,  56  K.  T*  27S,  which  was  a  case  where  there  wn 
not  an  Immediate  and  continued  change  of  possession  under  a  bill  of  sale, 
it  was  said  by  Foloer,  J.,  on  page  276:  "The  statute  Is  imperative  that  the 
sale  roust  be  followed  by  a  continued  change  of  possession,  or  it  shall  be  {re- 
sumed to  be  fraudulent.  It  is,  then,  upon  the  vendee  to  made  it  appear  that 
the  transaction  was  in  good  faith,  and  with  no  Intent  to  defraud.  Tbia  la  a 
question  for  the  jury;  and,  whatever  other  rules  of  law  there  may  be,  in 
our  Judgment  it  should  in  this  case  hiive  been  submitted  to  them.  Here 
was  a  presumption  in  favor  of  the  defendants,  growing  out  oi  the  possession 
found  in  the  vendor.  Against  this  was  the  testimony  ot  the  vendee  alooe. 
His  credibility  in  such  a  position  was  in  issue.  We  do  not  think  that  when 
there  is  on  one  side  the  presumption  against  the  legality  of  the  transaction 
which  the  statute  makes,  and  on  the  other  the  vendee  seeing  by  his  own 
oral  testimony  alone  to  repel  that  presumption,  that  the  matter  may  be  taken 
from  the  jury  and  passed  upon  by  the  oourt  as  a  question  of  law." 

In  msking  out  the  affirmative  of  the  proposition  resting  upon  the  plalntlfl. 
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proof  of  paymmitof  adeqnata  consideration  undoubtedly  was  strong  evidence. 
— peisuwire  evidence. — ^for  the  oonsideration  of  the  Jury;  bnt  as  the  statute 
in  its  fourth  section  has  provided  that  questions  of  fraudulent  Intent  arising 
under  the  statate  shall  be  deemed  a  question  of  fact  and  not  of  law.  it  is  n<S 
wiUiln  the  province  of  the  court  to  hold  as  a  matter  of  law  that  the  proof  of 
the  consideration,  adequate  and  abundant  though  it  be.  was  sufficient  to  es- 
tablish that  the  purchase  by  the  plaintiff  was  "inade  in  good  faith,  and  witb- 
«nt  any  intent  to  defraud  the  creditors  of  the  vendor." 

Mr.  Stephens,  in  his  Digest  of  the  Law  of  Evidence.  8tat»  in  article  98.  p. 
152:  ''Whoever  desires  any  court  to  give  judgment  as  to  any  legal  right  or 
liability  dependent  on  the  existence  or  non-ffldstence  of  facts  which  he  as< 
aerts  or  denies  to  exist,  mast  prove  that  these  facts  do  or  do  not  exist. "  With 
that  rule  befoie  us,  it  may  be  observed  that  the  plaintiff  sought  the  verdict 
of  the  jury  to  the  effect  that  his  purchase  was  made  in  good  faith,  and  with- 
-oat  any  intent  to  defraud,  which  facts  he  was  required  to  prove  to  overcome 
the  presumption  of  fraud  and  the  "evidence  of  fraud"  furnished  by  the  non- 
cbaoge  of  possession  of  tlie  property  purchased.  He  was  required  to  prove 
his  ^od  faith,  and  that  his  purchase  was  "without  intent  to  defraud."  Mr. 
Stevens  also  says,  in  article  95,  p.  153,  that  the  "burden  of  proof  in  any  pro- 
ceeding lies  at  first  on  that  party  against  whom  the  judgment  of  the  court 
would  t>e  given  if  no  evidence  at  all  were  produced  on  either  side."  Apply- 
ing the  rule  to  the  case  in  hand,  it  may  be  observed  that  the  judgment  of  the 
court  would  be  given,  if  no  evidence  at  all  were  produced,  after  the  fact  ap- 
peared that  there  was  not  a  change  of  possession  of  the  goods  purchased, 
against  the  plaintiff.  The  plaintiff,  ther^ore,  took  the  burden,  and  must 
carry  "through  tbe  case  the  burden  of  the  facts  he  is  Iwund  to  prova" 

In  SUdmbaeh  v.  Hiley,  111  N.  Y.  660.  19  N.  £.  Bep.  275.  Eabl,  J.,  in 
dealing  with  the  effect  of  a  non-change  of  possession,  said,  viz.:  "Berei  as 
we  have  before  stated,  the  jury  were  autborked  to  find  that  this  sale  was  not 
■accompanied  by  an  Immediate  delivery  and  followed  by  an  actual  and  con- 
tinued ctiange  of  possession  of  tbe  proper^  sold.  And  here  tbe  presumption 
that  it  was  fraudulent  andvoid  as  against  oredltors  was  conclusive,  unless  tlie 
plaintiff  made  it  to  appear  that  the  sale  was  made  in  good  faith,  and  without 
any  intent  to  defraud  creditors.  The  bnrden  was  upon  him  to  make  this  ap- 
pear, and  we  are  of  tbe  opinion  that  there  was  evidence  from  which  the  jury 
•oould  fin4  that  the  plaintiff  had  f  idled  to  show  that  tbe  sale  was  in  good  teUib, 
and  witliout  any  intent  to  defraud." 

We  think  the  smse  of  the  charge  complained  of  was  to  the  effect  tlut,  after 
the  jury  had  found  that  there  was  no  change  of  possession,  and  after  they  bad 
found  that  the  plaintiff  and  his  assignor  **paid  an  adequate  consideration  for 
the  property,  the  bnrden  is  apon  the  defendant  to  show  that  there  was  fraud- 
ulent Intent.**  Sueh  a  charge,  in  effect,  as  a  ruling,  as  a  matter  of  law  is 
that  proof  of  an  adequate  consideration  overccnnes  the  presumption  that  the 
purchase  la  fraudulent  and  v(rid,  overcomes  the  evidence  of  baud  wliieh  arose 
from  the  non-delivery  of  possession  of  the  property,  and  relieves  the  plaintiff 
from  the  burden  cast  upon  him  by  section  6.  to  make  it  appear  on  his  put 
that  the  sale  was  **made  in  good  faith,  and  wlttioot  any  intent  to  defraud  the 
creditors  of  his  vendor." 

Our  attention  is  called  to  Leaeh  v.  Ftackt  81  Hun,  606,  in  aid  Of  the  con- 
tention of  the  plaintiff.  In  that  case  the  referee  in  the  conrt  below  had  re- 
fused to  sustain  the  ownership  of  the  plaintiff  In  oertain  property  pnrchaaed 
by  her  of  her  son  under  a  liiU  of  sale,  by  reason  of  the  non-change  of 
possession,  "although  he  also  found  the  fact  to  be  eetabiisbed  by  the  ev- 
idence that  the  plaintiff  was  no  party  to  tbe  fraud,  but  received  the  bill 
«f  sale  without  notice  of  her  son's  embarrassment  in  business,  and  without 
any  intention  to  hinder,  delay,  or  defraud  any  of  the  existing  or  subsequent 
•creditors  of  the  vendor. "  He  also  found  that  she  "  had  no  knowledge  of  any 
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intention  on  hts  part  to  deceive  or  defrand  any  of  Ms  creditors."  And, 
after  such  findings  of  fact  were  made,  it  was  held  by  tbe  conrt  that  to  deaf 
lier  the  riglit  of  recovery  was  erroneous;  following  the  law  as  laid  down  in 
Dudley  v.  Datiforth,  61  "S.  Y.  626.  In  the  latter  ease  the  referee  bad  fomil 
"that  the  purchnae  and  sale  was  made  in  good  faith,  for  the  purpose  of  ply- 
ing the  plaintiffs  an  honest  debt  owed  by  Edget  to  tbem;"  and  it  was  beU 
that,  after  such  a  finding  of  fact  made.  It  would  be  nnaTailtng  to  find  tbat 
the  "transfer  was  made  without  intent  on  the  part  of  Edget  to  hinder  and 
delay  his  creditors;  and  that  the  plalntifh  had  prevloas  notice  of  aach  Inteut 
on  the  part  of  Edget"  would  be  unavailing  "without  a  farther  flndiog 
that  plaintiffs  participated  In  sneh  intent.  We  see  nothing  in  the  cbm 
which  reaches  the  question  involved  in  the  case  in  hand. 

In  Startn  v.  KtHly,  88  T.  430,  It  appeared  that  the  plaintiff  before  levy 
"purchased  the  property  of  Besson,  and  that  at  the  time  of  the  levy  be  bad 
tbe  property  In  bis  possesBion,  **  and  tbe  questions  of  fact  vrere  foond  ia 
fovor  of  tbe  plaintiff,  aud  tbe  only  questions  of  law  determined  in  tbe  cms 
related  to  the  findings  upon  the  trifd;  and  under  tbe  issue  in  that  ease  It 
was  aald,  viz. :  "To  maintrtln  the  issue  on  the  part  of  tbe  defendant  it  wai 
snfiicient  for  him  in  the  first  instance  to  sliow  Besson's  fraudulent  intaiA 
in  making  the  sale.  Then  it  was  for  the  plaintiff  to  show  tbat  be  pur- 
chased the  property  for  a  valuable  consideration.  His  title  would  then  be 
unimpeachable,  unless  the  defendant  should  make  It  appear  that  he  bad 
previous  notice  of  Besson's  fraudulent  Intent,  and  that  he  participated  ii 
tbe  fraud.  •  *  •  In  Waterhury  t.  Sturtmant.  18  Wend.  355.  it  wai 
held  that  the  question  of  fraud  in  such  a  case  may  depend  upon  tbe  m»- 
tlve  of  both  parties ;  tbat  the  purchase  must  be  bona  fide  as  well  as  apoa 
a  valuable  consideration ;  and  that  the  fraudulent  intent  of  tbe  grantee  may 
be  inquired  into,  was  idso  dedded  in  Ifwman  v.  Corddl,  43  Barb.  44S.* 
We  think  tbe  ease  does  not  support  the  contention  of  tlie  plaintiff. 

Our  attention  is  called  to  Mitehell  v.  Wtat,  55  T.  107.  Then  it  wa 
held  that  a  purchaser  tinder  a  bill  of  sale  "unaccompanied  bydelivnyand 
change  of  possession  Is  not  required  by  the  statute  of  frauds  (2  Bev.  SL 
136.  S  5)  to  show,  as  against  the  creditors  of  the  vendor,  in  addition  to  tbt 
proof  of,  or  in  order  to  establish  the  bona  ftdt*  of,  the  sale,  Uiat  Uiere  wm 
a  valid  excuse  for  leaving  the  property  In  tbe  vendor^  possession. "  la 
Uint  case  It  was  dalmed  "that.  In  addition  to  proof  tbat  tbe  sale  of  tba 
chattels  was  bona  flde,  and  that  there  was  no  intoit  to  deftsod  the  cred- 
itors of  tbe  vendor,  it  was  necessary  to  ^ow  some  Talld  excuse  or  reasoa 
for  leaving  the  property  in  bis  possession.'*  Tbecoart  held  tbat  aach  ex- 
cuse or  reason  need  iiot  be  shown;  following  the  memorable  dedston  in  tks 
court  of  errors.  In  Hay^fortl  v.  ^rtoAer,  4  Hill,  271. 

It  Is  said  by  tbe  learned  counsel  for  Uie  appellant  tbat,  "if  tbe  Intent  of  ttie 
plaintiff  and  his  assignor  was  honest  in  purchasing  the  propOTty.  tt  makes 
no  difference  whether  there  was  any  change  of  possesion  whatever;*  bat^  as 
we  have  already  seen,  the  question  of  Uie  intent  of  the  plaintiff  is  one  e( 
fact,  which  must  be  left  for  the  jury  to  determine;  and,  when  the  want  of 
change  of  possession  appears  In  a  ease,  then  the  statutory  presamption  ii 
against  the  plaintiff,  and  the  burden  is  upon  bim  to  relieve  himself  from  tbe 
presumption  arising  by  force  of  tbe  statute,  fmn  the  non-change  of  pos- 
session. Possibly  the  trial  Judge  may  have  been  of  tbe  f^inlon  that  thert 
had  been  a  change  of  pcnseasion,  but,  upon  the  evidence  given  upon  that 
subject.  It  was  his  duty,  in  obedience  to  the  requirements  of  the  provisions 
of  the  statute,  that  questtons  arising  thereunder  slioiiM  be  regnrded  as  ques- 
tions of  fact,  and  not  of  law,  to  submit  th^  question  to  Uie  Jury;  and  the 
same  duty  remains  with  this  conrt  to  regard  the  quortaon  as  a  question  of  fact, 
and  not  a  question  of  laW,  and  therefore  it  Is  not  approprli^  (or  t^is  ooart 
to  assume  tbat  an  erroneous  instruction  to  tbe  jury  on  tSw  aobjeet  of  tlM 
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Irarden  of  pioof  may  not  have  influenced  the  joiy  In  reaching  a  verdict  ad- 
▼erse  to  the  defendant.  W«  think  the  tDstmetlon  was  erroneous,  and  by 
reason  tbweof  the  verdict  should  not  be  allowed  to  atand.  Judgment  and 
order  reversed  on  tlie  exoepUonSt  and  a  new  trial  oideredi  with  ooata  to  aUde 
ttw  event. 

liAXxm,  J.,  ooncnrs.  Mxawixi,  J.,  dlasenta. 


JoHiTsoif  e.  Netherlands  Aueb.  Steam  Nat.  Oo. 
(Suprenw  Court,  General  T«nn,  Second  Deportment.  July  18, 18W.) 

Huna  Aim  Saavura— ITsauGncoa  ov  Fauow-SsavAim, 

Plaintiff  was  employed  by  a  stevedore  Ured  by  deteadant  to  unload  Its  vesseL 
Defendant  faralsbed  the  power  and  the  men  to  apply  the  power.  While  the  oargo 
was  tMbic  hoisted  the  nme  slipped  oat  of  the  drum  of  the  irinoh,  and  plalntltf  en- 
deavored to  dlsentatigle  ft,  and  at  the  proper  Uhm  gave  the  word  to  the  men  at  the 
winch  to  **come  hack, "  hot  instead  of  that  the  winch  went  forward,  and  plalntUTa 
fingers  were  caught  between  the  rope  and  the  drain,  and  he  was  Injured.  Held, 
that  defendant  waa  Uable. 

Appeal  from  droult  eoart,  Eioga  oonnty. 

Action  by  Frank  Johnson  against  the  Ketherlands  American  Steam  Xavi- 
gation  Company,  to  recover  for  personal  injuries  alleged  to  have  been  sus- 
tained through  the  ne^gence  of  defendant  while  pmnUff  was  assisting  to 
unload  Its  vessel.  FLiintlff  was  a  longshore-man,  and  was  employed  by  one 
Lilthman.  a  stevedore,  who  had  a  oontract  with  defendant  for  the  discharge  of 
the  oargo.  The  court  charged  that  the  wincb-man  was  the  servant  of  defends 
ant,  and  that  the  defradant  was  responsible  for  his  ncigUgence.  Also  that 
plaintiff  did  not  take  the  risk  of  the  negligence  of  the  winch-man.  The  coart 
refused  defendant's  request  for  a  charge  that.  If  Uie  work  of  discharging  was 
b^ng  done  by  Utbman  as  an  Independent  eontractor,  he  having  charge  (tf  all 
the  men  engaged  in  It,  defendant  was  not  liable.  There  was  a  verdict  for 
plaintiff  for  $700.  From  the  judgment  entered  thereon dtfendant  appeals. 

Argued  before  Babnabd,  P.  J.,  and  Dykkas  and  Fajltt.  JJ. 

Wingt  Bhoudy  d  PuPnam,  for  appellant.  Charla  J,  PaiUraon,  tor  re- 
spondent. 

Babnabd.  P.  J.  The  facts  of  this  case  are  very  simple.  The  company 
hired  a  stevedore  to  unload  its  vessel.  The  company  was  to  furnish  the  power 
and  the  men  to  apply  the  power.  The  vessel  was  anloaded  by  a  rope  which 
passed  around  a  steam- winch,  and  thereby  the  burden  was  lifted  from  the  bold 
of  the  vessel  and  deposited  on  the  dock.  On  the  occasion  of  the  accident  the 
rope  slipped  out  of  the  drum  of  tbe  winch,  and  became  useless  to  couple  the 
elevator  of  tbe  particular  burden  upon  tbe  rope  or  fall.  The  plaintiff,  who 
was  an  employe  of  the  stevedore,  endeavored  to  disentangle  the  rope  when  it 
became  slackened  by  reason  of  a  reversal  of  tbe  winch.  The  plaintiff  held 
the  rope  on  the  axle  of  the  winch  so  as  to  get  It  on  the  winch  when  the  tangle 
was  removed.  At  the  proper  time  the  plaintiff  gave  word  to  the  men  at  the 
winch  to  come  back.  The  process  would  have  remedied  the  dI£Bculty,  but  the 
order  was  not  heeded,  and  the  winch  went  forward,  the  effect  of  which  was  to 
wind  more  rope  on  the  drum  instead  of  freeing  it  from  the  disarranged  coils. 
The  motion  forward  caused  more  rope  to  suddenly  wind  on  the  drum,  and  the 
plaintiff's  Angers  were  caught  and  drawn  between  the  rope  and  drum,  and  he 
was  injured.  The  man  at  the  winch  was  the  servant  of  the  defendant.  San- 
ford  V.  Standard  Oil  Co,,  118  N.  Y,  571, 24  N.  E.  Rep.  313;  KilTxtj/  v.  Canal 
Co.,  (court  of  appeals,  April,  1890.)  24  N.  E.  Rep.  192.  The  question  of  fact 
having  been  settled  by  the  jury,  the  case  must  be  decided  upon  the  evidence 
of  the  witnesses,  who  support  the  verdict.  The  judgment  should  be  affirmed, 
with  costs.   All  oononr. 
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Tn  re  Ookebshaitseh's  Estats. 
(Ouprtme  OowrU  Omierai  Z^nrn,  Baeond  J>0parttMnt  Jtily  18,  IflML) 

BtBODTOBS  AKD  ADKIHUTBATOBS— OrDBB  OW  DUTBIBOTIOir. 

An  order  for  s  partial  dUtribatlon  and  the  oonveywioe  of  land  to  the  hotn  vffl 
not  be  disturbed  beouM  nude  during  the  pandencj  of  ttie  eMoofeor'n  •oaoantfoff 
nnduBotion  agidnBt  him  f or  the  mum  obtJeiBt  when  •nflLolanttiindB  amlettteln 
hudB  to  dTUebUlUee. 

Appeal  from  surrogate's  court.  Bichmond  county. 

An  appeal  by  George  P.  Ookershausen.  exeentor  of  the  late  Adolpbas  F.  OA- 
enhansen*  tscm  an  order,  made  on  the  petition  of  Henry  A.  Ot^enfaaDSSD. 
dlieoting  him  to  nuke  partial  distribution,  and  to  conv^  land  to  the  beiia  ol 
his  testator. 

Argued  befinre  Babnabd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 
Woodward  A  Buokley,  for  appellant.    Wm.  If.  MvUm,  for  respondent 

BabhabDp  p.  J.  George  P.  Ockenhansen  was  appointed  ezecntor  at  ds- 
eeased  on  the  12th  cf  May,  1877.  In  August,  1879,  one  of  the  children  M  tes- 
tator petitioned  for  an  aocountlng  before  the  surrogate  of  lUohmcmd  oounl7. 
whW)  testator  lesided  before  and  at  the  Ume  of  his  death.  The  exeeutor 
thereupon  ai^ed  for  a  Qnal  accounting.  On  the  13th  of  October,  1879,  attba 
return  of  the  executor's  citation,  he  Qled  his  aocounts  with  the  sanogits. 
Henry  A.  Ockershansen,  who  had  originally  asked  for  an  accounting,  Sl«d 
objection,  and  the  Issoe  was  sent  to  an  auditor,  and  is  still  pending.  Two 
supplemental  accounts  have  been  since  Qled  by  the  executor,  and  the  aaow 
heir  has  made  objections  to  them,  and  they  are  still  pending  before  a  refetea. 
On  the  19th  of  September,  1889,  Henry  A.  Ockershansen  brought  an  aeti<m 
In  the  supreme  court  against  the  executor  for  an  accounting,  and  also  against 
him  as  suFTiTing  partner  of  Ockersbausen  Bros.  This  action  Is  at  issue  and 
undetermined.  In  August,  1889,  the  contestant  applied  upon  motion  before 
the  surrogate  of  Richmond  connty  to  obtain  an  order  of  distribation  of  the 
estate,  and  this  order  was  granted  so  far  as  to  order  the  distribution  c^96,000 
and  the  conveyance  of  a  piece  of  land  to  and  among  the  heirs  of  decesMd- 
This  application  whs  based  In  part  upon  a  record  and  proceedings  in  the  nut- 
ter of  the  same  estate  mentioned  in  March,  1889,  which  is  not  returned  witii 
the  papers.  A  partial  distribution  was  then  made,  and  the  allegation  that 
the  executor  showed  by  his  acconnta  that  be  had  from  912,000  to$I5.000; with* 
out  a  claim  upon  It  beyond  a  couple  of  thousand  dollars,  must  be  referred  to 
this  account,  and  must  be  deemed  to  be  supported  by  it.  Sections  2717. 2718. 
Code,  give  power  to  the  surrogate  to  make  the  order.  The  remedy  which  a 
distributee  has  under  these  sections  is  not  within  the  prinidple  that  two  pro- 
ceedings are  pending  for  the  same  thing,  and  that  the  first  in  time  ia  first 
in  right.  The  parti^  distribution  can  be  made  while  the  contest  over  items 
which  affect  the  general  settlements  is  going  on.  The  surrogate  will  not  ax* 
der  a  distribution  so  as  to  make  the  executor  liable  for  the  same  mon^  upoa 
final  accounting.  If  the  facts  are  stated  correctly  in  the  papers,  the  surro- 
gate left  more  than  enough  in  the  executor's  hands  to  cover  all  liabilitlas. 
The  oiidor  ihould  be  affirmed,  with  costs  and  disbnrsemeatB.  All  oooeuw 


LmioH  e.  Uhbzokllbd  Fibb-Wobkb  Go. 
(5uprme  Court,  <?m«ral  Term,  Second  Department.  July  18,  MOOl) 
L  Kima  ahd  Sbbtakv— WsonorDL  DuaRABOB.  ■ 

In  an  aotlon  for  the  wroogfnl  discharge  of  plalntlfl  as  nperinte&dent  of  defSod- 
ant's  flre-works  factories,  where  It  was  claimed  the  plaiDOffl  was  uofaitfafal,  ud 
had  appropriated  and  giyen  awiqr  defendant's  pn^er^.  It  was  shown  that  plaintM 
gave  Bome  flre-worki  to  the  fireman  of  an  engUMOosspany.  Ssld,  that  praoC  of  t 
oostom  to  do  this  was  properlj  ■JtinitAati 
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I.  BiMM. 

ft  WW  alio  iMroper  to  prmbr  plaintiff  that  fha  dafwduV*  numager  had  mvw 
objaeted  to  his  fldelity. 

Appeal  from  circuit  conrt,  Kings  county. 

Action  by  Charlea  B.  Linton  against  the  Unexcelled  Fire-Works  Company. 
There  was  a  verdict  for  plaintiff  for  tS,d67,  and  ttom  the  jodgment  entend 
thereon  defendant  appeals. 

Ai^ued  before  Barnard*  P.  J.,  and  Dykuan  and  Pratt,  JJ. 

Satoh  A  Warren,  for  appelant.    WiUiom  J,  Gaynor,  for  respondent. 

Barnard.  P.  J.  The  defMidant  agreed  in  writing  to  have  the  plaintiff  aa 
■nperintendent  of  Its  factories,  from  July  13, 1887,  to  the  flrst  day  of  January, 
1890,  at  the  yearly  compensation  of  94,000  a  year.  On  the  6th  of  February, 
1889.  the  detaidaat  discharged  the  plaintiff,  and  thia  aeUon  waa  brought  to 
recover  for  a  breach  of  thia  contract.  The  defendant  In  Its  auwer  gare 
many  reasons  for  the  discharge:  The  plaintiff  was  unfaithful.  He  appro- 
priated to  his  own  use  the  defendant's  property.  He  gave  away  the  dcSend- 
ant's  manutactnred  arUdes.  He  used  the  defendant's  employes  to  do  wwk 
for  himself.  He  dfsobegred  orders.  He  engaged  in  other  business.  Thesa 
questions  <tf  fact  were  sharply  contested  on  the  trial,  and  the  finding  o(  the 
jury  cannot  be  set  aside  if  no  error  was  committed  upon  the  trial.  It  was 
proven  on  the  trial  that  Uie  plaintiff  fpive  some  fire-works  to  the  fireman  of  a 
flre-engtne  oonpnny.  The  proof  of  a  eostom  to  do  so  was  objected  to,  and 
Its  admission  Is  urged  as  error.  Similar  proof  as  to  an  adjoining  foreman  had 
been  received  without  objection,  and  this  evidence  as  to  the  gift  to  the  fire- 
man was  under  the  direction,  or  at  least  with  the  assent,  of  the  manager  of 
the  worira.  It  was  not  a  question  of  any  Importance  whether  one  Oillitard  re- 
moved property  to  fix  his  piazza,  and  the  evidence  vras  properly  rejected.  It 
was  proper  to  prove  by  the  platntifl  that  the  manager  had  never  objected  to 
the  plaintiff's  fidelity.  Proof  was  given  that  certain  of  plalntllTa  acts  ware 
wrong.  The  plaintiff  and  the  manager  seem  to  be  at  variance  in  their  testi- 
mony. It  was,  under  Uieae  circumstances,  proper  to  show  Uutt  no  communi- 
cation was  ever  made  to  plaintiff  as  bearing  upon  the  existence  of  the  facts 
out  of  which  the  charge  of  Infidelity  to  the  engagement  upon  plaintiff's  part 
la  biised.  While  the  rule  is  strictly  adhered  to  tiiat  the  verdli^  of  a  jury  Is 
flnal  as  to  disputed  questions  of  fact,  there  Is  no  reason  In  the  case  to  show 
that  the  finding  Is  not  right.  The  discharge  was  sudden,  and  was  made  with- 
out any  substantial  roHSon,  so  far  as  the  defendant  tben  knew.  The  conflict 
has  been  made  upon  alleged  discoveriee  since  the  discharge.  Many  of  these 
are  trifling.  A  gift  to  a  firemHn  and  a  fire-company,  for  tbe  benefit  of  the 
company,  of  a  few  fire-works.  A  taking  of  property  wltbont  value.  An 
effort  to  show  that  tbe  plaintiff 's  son's  business  was  his  own.  An  employe 
is  permitted  to  stay  the  day  out  on  which  she  was  dischHrged.   These  are  the 

{>rlncipal  questions  given  to  tbe  jury.  If  the  formula  belonged  to  tbe  plaintiff 
t  was  a  secret  of  his  own;  otlierwlse  It  was  puliiio  to  all,  and  the  plaintiff 
should  have  given  it  up.  The  question  went  to  the  jury  on  this  theory  with- 
out objection,  and  there  is  no  reason  to  question  the  dnding.  Some  were  de- 
nied. Some  were  done  with  defendant's  assent.  Some  fdl  ^m  their  unim- 
portance, where  there  was  no  intention  to  do  wrong.  Tba  Judgment  sbould 
therafore  be  aflBrmed,  with  costs.  All  concur. 


WiLLiAHS  V.  Brooklyn  £l.  B.  Oo. 
(Suprema  Court,  (Teneroi  Term,  Second  Department.  Jnlj  18, 189a) 

1.  BUVATBD  RAILBOASft— IXJUKIBB  TO  ABCTTBRB— DAJULOBB. 

In  an  aotioD  for  damagee  to  abutting  proper^,  oaosed  by  the  oonBtmotlOB  aid 
operation  of  an  elevated  railroad,  the  oMtmotton  of  the  streM)  vriiUe  the  road  was 
Ming  built,  is  a  proper  item  of  damage. 

v.lOii.T.i.noLl8— 69 
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fl.  Savb— Etidbncb. 

iBmohoaMltwMBOtarrortoprmUieefleeUof  tberanroad  on  the  stteetv 
mulfHted  by  »  storm  wblob  bappeoed  after  the  oommeneament  of  th*  aotkn,  tkt 
fact  proven  not  being  a  baiia  of  reooTory,  bat  merely  erideDoe  in  support  at  tlM  ia- 
Jury  done  to  the  street  by  defendaaVa  ■tmetan. 
Aua—UPiimHT  Of  CoDM  or  AmuM. 


InmchacttontliaraadiBffbyplaintUraoooaMlof  an  •^dwoC  tteaowtaCip> 
peala  In  a  atanllar  ease  aa  to  what  was  to  be  indnded  wliUn  the  rlcht  to  neom^ 

was  not  erroneona. 
^  Sams— 1Tsw8fjlf9b  Aanoun. 

A  verdlot  f or  plalntifr  In  taOh  case  will  not  be  dfatnibed  beeanae  wobmI  read  to 
thejaiyan  artttflefrom  a  newipaper  Id  respeot  to  tbe  Tlolatton  by  oorpontioataf 
the  rights  of  persons,  where  the  article  in  qaestkm  waa  not  In  raqtoot  to  dated- 
ant,  did  not  refer  to  elevated  railroad  c<Hnpanlea,  and  waa  not  oAarad  in  arldeBa^ 
and  where  the  subetanoe  of  tbe  article  could  properiy  ban  been  etnted  by  ooa^ 
eel  in  summing  npu 

Appeal  from  circuit  court.  Kings  county. 

Action  commenced  by  Margaret  Williams  to  recover  for  lose  of  rent  of  ba 
bouses  in  Orand  nvenue,  Erouklyn,  caused  by  the  erection  and  operatioo  d 
the  Brooklyn  Elevated  fi^Ilroad.  Plaintiff  havingdied,  herexecutor.  PatrkiE 
Williams,  was  substituted  as  plaintiff.  There  was  a  verdict  for  96*875*  sad 
from  the  judgment  entered  thereon  defendant  appeals. 

Argued  before  Babnabd.  F.  J.,  and  Bykhan,  J. 

Hoadlji,  Lauterbach  A  Johnson,  ( W.     Cohmt  of  counsel.)  flew  nnmllsT't- 
F.  Traoy,  txa  respondent. 

Barnard,  F.  J.  The  plaintiff's  testator,  at  the  time  of  the  confltmctiM 
of  the  defendant's  elevated  railroad,  on  Grand  avenue,  waa  the  owner  of  IS 
houaes  fronting  on  the  avenue.  She  brought  an  action  for  injury  alleged  to 
have  been  done  to  her  property,  and  recovered  a  judgment  by  the  verdict  of  a 
jury.  Tlie  company  appealed.  The  right  of  action  to  an  abutting  ownerfor 
dnmagps  sustained  by  reason  of  the  diversion  of  a  street  from  the  use  for 
which  it  was  originally  taken,  was  established  by  the  court  of  appeals  in  ttM 
case  of  Ldhr  v.  Railway  Co.,  104  N.  Y.  268,  10  X.  E.  Rep.  528.  The  plain- 
tiff fully  proved  her  case.  Several  witnesses  testlQed  to  a  large  loss  in  rentil 
value  by  reason  of  the  construction  of  the  railroad.  The  reason  for  the  dim- 
inutlon  in  rental  value  was  proven.  The  light  was  obstructed  as  to  aomet^ 
tbe  houses.  Including  the  plaintiff's  houses,  and  there  was  a  great  annoyanoe 
from  gas,  noise,  and  smoke.  Tbe  defendant  produced  evidence  in  contradic- 
tion of  the  allegation  of  the  plaintiff  and  her  witnesses.  Upon  thia  teatimoor 
the  jury  found  a  verdict  in  favor  of  the  plaintiff  for  96,875.  The  verdict 
was  moderate  under  the  evidence,  and  the  verdict  should  stand  unless  s<»De 
legal  right  of  the  defendant  was  violated  upon  the  triaL  The  plaintiff'i 
counsel  read  an  article  from  a  newspaper  In  respect  to  the  violation  of  the 
rights  of  persons  by  corporations.  The  article  in  question  was  not  in  respeec 
to  ttie  defendant's  railroad.  It  did  not  refer  to  elevated  railroads  in  any  pa^ 
ticular.  It  was  neither  offered  in  evidence  nor  rejected.  The  aubatance  cf 
the  article  could  without  any  offense  have  been  stated  by  the  advocate  la 
summing  up  the  case.  The  case  does  not  show  as  to  what  the  article  vas 
pertinent  by  way  of  answer  to  tbe  summing  up  of  defendant's  counseL  U 
is  seldom,  if  ever,  on  an  important,  severely  contested  trial,  that  Uie  speech  ot 
either  counsel  will  bear  a  close  scrutiny,  upon  the  theory  that  every  word  or 
part  of  It  should  be  addressed  to  the  case,  and  be  baaed  upon  the  evidence. 
Freedom  of  advocacy  means  something  beyond  this,  and  it  will  be  a  seven 
rule  which  leverses  a  Jndgment  for  every  idle  word  of  counsel  spoken  to  tbe 
jury  on  the  trial.  The  reading  of  tbe  opinion  of  tbe  court  of  appenlsi 
pl^nttiTs  counsel  was  not  enoneons.  The  opinion  was  the  expression  of  tbe 
decision  of  the  court  of  last  resort  as  to  the  rights  ot  j^ntlff  to  reouver,  and 

iLahr  T.  Railway  Ca,  10  N.  E.  Hop.  (08. 
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as  to  what  «u  to  be  iniduded  witbia  the  rights.  If  .ui  exprassioa  addressed 
to  the  facts  of  that  case  wits  Included,  do  barm  was  done  thereby  to  this  case, 
-which  had  ao  such  fact.  The  particular  clause  of  the  opinion  had  sole  ref- 
erence to  a  system  which  took  the  property  of  another  owner  without  com- 
pensation. There  la  nothing  In  th^  charge  of  the  judge  which  will  bear  the 
<»nstruction  that  the  jury  could  give  damages  for  a  road  to  be  constructed  in 
the  future.  They  were  limited  to  the  actu^  damages  sustained  as  proven  on 
the  trial.  The  obstruction  of  the  street  while  building  the  road  was  stated 
by  the  judge  to  be  an  item  of  damage.  The  cars  did  not  begin  to  pass  ovw 
the  road  until  1885.  The  defendant  began  a  construction  of  the  road  in  1879. 
The  charge  hud  reference  only  to  the  damages  caused  while  building*  and 
after  the  road  was  completed.  The  cause  of  action  did  notdependupoDaoom- 
pleted  road.  Ail  which  was  caused  by  constructing  it  was  aa  well  within  the 
principle  of  compensation  aa  that  which  followed  the  full  construction  and 
operation  of  the  road.  I^oof  was  given  on  the  tdal  tending  to  show  that  the 
^aintifl's  property  could  not  be  rented  by  reason  of  the  defendant's  railroad. 
The  trial  judge  charged  ttiat  an  absolute  loss  of  rent  was  to  be  allowed  to 
Iter,  if  proven,  as  well  as  a  mere  diminution.  The  request  to  add  to  and 
modify  this  statement  was  properly  denied.  It  was  plainly  made,  and  was 
complete  in  itself.  If  the  railroad  occasioned  a  toUtl  loss  of  rent,  it  was 
to  be  allowed*  The  jury  were  to  pass  upon  tlie  evidence  in  support  of  the 
claim  in  this  respect.  The  jury  had  no  duty  in  reference  to  the  question 
whether  the  railroad  was  a  diversion  of  the  street.  Ttiat  question  has  been 
settled  as  matter  of  law  in  the  oaae  above  cited,  which  gave  the  pluiotlff 
therein  a  right  of  recovery.  The  jury  could  say  tliat  it  was  of  no  damage  to 
a  particular  owner,  if  such  was  the  fact.  It  was  not  erroneous  to  prove  the- 
effects  of  tbe  railroad  upon,  the  street  as  manifested  by  a  atorm  which  hap- 
pened snbseguent  to  the  commencement  of  the  action.  The  fact  proven  va»- 
not  a  basis  for  recovery  in  Itself,  but  was  merely  evidence  in  support  of  the 
injury  done  to  tbe  street  by  the  defendaot^s  structure.  If  the  evidence  waa 
proper,  tbe  admission  of  the  photograph  was  proper.  It  was  the  best  evir 
dence  of  tbe  fact  sought  to  be  proven.  It  was  not  necessary  to  have  also  a. 
photograph  of  the  road  aa  it  waa  before  the  storm.  There  appearing  no  ez> 
ception  aaffloieiit  to  rererse  tht  judgment,  it  ahonld  tlwrafon  be  aiBmudr 
withcosto. 


KosTBijm  V.  DiTMia  et  aX, 
(Supreme  Cmurt,  General  Term,  Second  DepartmenL  Jidy  IS,  IttlX) 

BOSaUID  AHD  WlFS— Win's  8IPAJU.TB  BSTATB. 

Where  a  husband  atsome*  the  poBseBaioa  and  oootrol  of  his  wife's  leparata  sa- 
tate,  and  oolleoU  the  rents  and  Inoom*  theroof,  his  estate  will  he  held  llablo  far 
numejB  M  colleotad  and  Improperly  expended  by  aim  for  his  own  heneflt 

Appeal  from  special  term.  Queens  county. 

A  proceeding  to  determine  the  validity  of  a  claim  made  by  Margaret  T. 
Johnson  against  the  estate  of  her  husband.  Martin  G.  Johnson,  and  referred 
under  the  statute,  tried  before  a  referee,  who  reported  in  favor  of  the  claim. 
Tbe  executors  ap^al. 

Argued  before  Babnakd.  F.  J.,  and  Dtxmak  and  Pratt,  JJ. 

William  J.  Sayre*,  (Z>.  If .  JTortArup,  of  coanael,)  for  appellaat.  MiohoA 
Furti,  tor  respondent. 

Btkhan,  J.  Margaret  T.  Johnson  was  the  wife  of  Martin  0.  Johnson, 
and  after  his  death  she  presented  a  claim  to  his  exeoutora  against  bis  estata, 
which  was  disputed  and  referred  to  a  referee  under  tbe  statute,  and  the  referee 
made  a  report  In  favor  of  the  claimant,  upon  which  a  judgment  has  been  en- 
tered, and  from  which  the  defendants  have  appealed  to  this  court.   The  oliUm 
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was  for  monpy  collected  from  time  to  time,  daring  manj  years,  the  hus- 
band, and  improperly  expended  bj  him  for  his  own  benefit.  Mrs.  Johnson 
at  the  time  of  ber  marriage  Iiad  a  separate  estate  consisting  of  both  real  and 
personal  property,  which  she  retained  during  all  the  periwl  of  her  married 
life.  ImmediHtely  after  her  marriage  her  husband  aasumed  the  poaaession 
and  control  of  her  property,  and  collected  ihe  rents  and  income  thereof  down 
to  the  time  of  his  death.  He  kept  accoanta  in  which  hecbarged  himself  witb 
the  money  he  received  from  time  to  time,  and  credited  himself  with  such  dis- 
bursements as  be  claimed  should  be  paid  out  of  the  money  of  his  wife.  M^<it 
of  the  cliarges  for  money  so  paid  out  were  improper,  and  for  disburaements 
made  by  Johnson  for  himself,  and  which  he  could  not  legally  charge  agaiast 
his  wife,  and  the  referee  found  that  of  the  money  so  received  by  Johnson  he 
retained  and  never  paid  over  to  the  claimant  the  sum  of  $7,814.83,  the  amount 
of  the  items  which  were  so  improperly  charged.  The  referee  further  found 
that  Johnson  was  a  trustee  of  the  property  of  bis  wife,  and  linble  as  snch  for 
tbeincometherefrom  which  came  into  bis  bands.and  tliatthesum  above  nxmed 
wtiich  he  did  not  pay  over  to  her  was  Improperly  retained.  The  referee  alsa 
found  that  the  statute  of  limitHttons  had  not  run  against  any  part  of  the  ac- 
count from  September,  1869,  to  January,  1887,  except  two  items,  which  he 
deducted.  The  findings  and  conclusion  of  the  referee  are  fully  sustained  br 
the  evidence,  and  we  concur  In  both.  We  have  examined  all  the  exoqptiopj 
in  the  record,  and  they  present  no  error.  The  Judgment  should  tbaraCon  be 
afflrmedt  with  costs.  AH  concur. 


Beck  et  ol.  v.  Finknst. 

(Suprenw  Court,  General  Term,  First  Department.  July  18, 1800.) 

Brsomo  PsRroiuu.KCB— GoKcmox  or  Contraot. 

A  IttDd-owner,  whom  one  B.  had  sued  for  speotflo  performanoe  of  »  ooatnct  u 
sell  the  land,  agreed  that  when  that  suit  should  be  oetermined  in  ber  tmror.  «b« 
would  sell  the  land  to  pl^nUfls.  Peodinff  an  umeal  in  Ms  aoUon.  B.  agreed  w;ib 
plaintiffs  that  In  the  event  of  a  decision  Id  his  favor,  he  would  prooeed  for  d^:> 
ages  only,  sad  would  relinaulsh  all  claim  to  the  land  Itself.  Helo,  tiiat  the  owct-r 
was  not  bound  to  accept  triis  as  eqaivalent  to  a  final  detdsion  la  bar  fimr,  h^i 
plaintiffs  are  not  entitled  to  speclffo  performance  of  their  oOQtraol. 

Appeal  from  special  term.  New  York  county. 

Action  by  Frederick  Beck  and  Charles  E.  Hunk  against  Mary  Q.  FInknej 
for  specific  performance.  There  was  Judgment  for  the  defendanti  and  tba 
plaintiffs  appeul.  The  opinion  of  Mr.  Jostloe  iNaRAHAXt  filed  at  fecial 
term,  was  as  follows: 

"This  action  is  brought  for  the  specific  performance  of  a  contract  for  ths 
sale  of  a  block  of  land  in  the  city  of  New  York.  The  contract  was  dated 
October  20,  1886.  and  was  to  be  performed  on  the  20th  of  Koveml>er, 
1886.  Prior  to  that  time,  one  Baumanh  had  commenced  an  action  against 
the  defendant  for  the  specific  performance  of  a  contract  made  by  the  deft-^i- 
ant  to  sell  to  him  the  same  premises,  and  had  filed  a  notice  of  ttie  peti>l* 
ency  of  that  action.  The  plaintiffs  therefore  refused  to  accept  title  on  i-n 
ground  of  the  existence  of  that  action,  and  the  time  for  the  defendant  to 
perform  her  agreement  with  the  plaintiffs  was  extended  from  time  to  timr. 
until  the  26th  of  March.  1887.  And  prior  to  this  time  the  action  of  Banm:ii 
against  Pinkuey  had  been  tried,  and  judgment  entered  in  favOTof  tbedefer.1- 
ant.  An  appeal  from  that  Judgment  had  been  taken  by  Banman.  and  u 
order  had  been  obtained  staying  alt  proceedings  for  the  canceling  or  diacharj- 
ing  the  lU  pendens  of  record  pending  the  appeal,  and  the  right  of  tbe  defe- 
ant  to  sell  or  dispose  of  the  real  estate  mentioned  In  the  complaint  in  t.'..»^ 
action  was  auspended.  On  the  26th  of  March,  1887,  the  partiea  to  this  act  . 
made  a  new  agreement,  whereby  the  defendant  agreed  to  convey  to  the  plu.> 
tiffs  an  adjoining  block  of  land,  which  agreement  was  subseqaentty  canii* 


Digitized  by  Google 


Sup.C!t] 


938 


out.  As  part  of  that  contract  it  was  agreed  to  extend  from  time  to  time  the 
closing  of  the  title  under  the  contract  of  the  20th  of  Octol>er,  1886.  until  the 
final  termination  of  the  controversy  between  the  defendant  and  Baumanu, 
and  in  the  event  the  said  litigation  should  be  termlniU>ed  io  fkvor  of  the  said 
ll*Ty  O.  Finkney,  so  that  she  can  convey  the  said  blod^  of  land  free  and  dear 
from  said  claim,  and  the  lien  of  said  lia  pmdetu,  then  the  parties  would  cloee 
said  title  as  ppovided  in  said  contract  of  October  20.  1866.  except  that  the 
said  parties  of  the  second  part  were  to  take  said  property  subject  to  all  taxes 
and  assessments  levied  or  imposed  on  said  property  thereafter.   The  judg- 
ment in  the  Baumann  action  was  on  the  8th  of  June,  1887.  affirmed  by  the 
general  term,  and  from  the  judgment  of  affirmance  the  said  Baumann  ap* 
pealed  to  the  court  of  appeals,  and  such  appeal  is  still  pending  in  said  court,  un- 
determined.   That  subsequent  thereto  an  order  was  granted  upon  application 
of  Baumann.  that  upon  Sling  a  bond  in  the  sum  of  $40,000.  all  proceedings 
on  the  part  of  the  defendant  to  sell  or  disiiose  of  tlie  said  property  were  stayed 
until  the  determinatioh  of  the  appeal  to  the  court  of  api>ealB,  and  the  entry 
of  the  order  of  judgment  thereon,  and  provided  that  the  right  of  the  defend- 
ant under  section  1823  of  the  Code,  to  sell  or  dispose  of  the  real  estate  men- 
tioned in  the  complaint,  be  suspended.   The  time  for  the  completion  of  the 
contract  of  October  20. 1886,  was  from  time  to  time  extended  until  the  28th 
of  December,  when  the  plaintiffs  offered  to  deliver  to  the  defendanta  consent 
signed  by  Baumann  and  his  attorney  that  the  Its  pendens  filed  in  the  action 
of  Baumann  against  Finkney  be  canceled  and  discharged  of  record;  and  also 
an  agreement  made  between  Baumann  and  the  plaintifFs  in  this  action,  redt* 
ing  the  action  brought  by  Baumann  against  the  defendant  and  the  judgment 
therein,  and  the  appeal  to  the  court  of  appeals;  and  that  It  was  Baumann's 
intention,  in  case  the  judgment  should  be  reversed,  to  limit  his  remedy  to  a 
claim  for  damages  agtdnst  the  defendant,  and  not  to  make  or  assert  any  claim 
against  the  above-described  property,  but  to  relieve  tlie  said  property  from 
such  claim,  and  to  consent  to  a  conveyance  of  the  said  property  by  the  said 
Afary  Q.  Finkney  to  the  plaintiffs,  and  providing  that  in  consideration  of 
•5,000  to  htm  pidd  by  the  plaintiffs,  that  said  Baumann  did  acquiesce  in  the 
{delivery  of  a  deed  of  the  premises  of  the  plainttCfs  with  the  understanding 
and  acquiescence  that  If  the  aald  judgment  should  be  reversed,  his  remedy 
-would  be  limited  to  a  claim  for  damages  against  the  said  Hary  G.  Finkney. 
and  contained  a  covenant  that  the  said  Baumann  would  forever  warrant  and 
defend  the  title  of  the  plaintiffs  against  any  claim  or  demand  to  the  said 
land,  by  any  person  claiming  through  liim. 

"The  main  question  In  this  case  is  whether  the  litigation  between  Baumann 
and  the  defendant  has  been  determined  in  her  favor,  so  that  she  can  convey 
the  said  block  of  land  free  and  clear  from  Baumann's  claim,  and  from  the 
lien  of  the  lU  pendens.   Until  that  event  happened,  the  defendant  was  under 
no  obligation  to  carry  out  tlie  contract  of  October  20.  1886.   It  is  clear  that 
the  letter  of  the  agreement  lias  not  been  complied  with,  the  litigation  is  not 
determined,  the  lis  pendens  Is  not  canceled.    No  agreement  has  been  made 
aa  between  the  defendant  and  Baumann  withdrawing  his  claim  upon  the 
property.   The  agreement  between  Baumann  and  the  plaintiff  was  not  made 
for  the  benefit  of  the  defendant,  nor  on  her  behalf.   The  defendant  was  not 
twund  by  her  contract  with  the  plaintiffs  to  carry  into  effect  an  agreement 
between  plaintiffs  and  Baumann  to  which  she  was  not  a  party,  and  made 
without  her  consent.   Her  agreement  was  that  upon  the  ofllciai  determiner 
lion  of  the  litigation  between  herself  and  Baumann  in  her  favor,  so  tliat  she 
coald  convey  the  property  free  and  clear  from  Baumann's  claim,  she  would 
then  convey,  and  before  plaintiffs  are  entitled  to  a  conveyance,  they  must 
ealablish  that  such  litigation  is  terminated  in  her  favor.    The  defendant  is 
undoubtedly  bound  in  good  faith  to  prosecute  that  litigation  in  the  regular 
and  orderly  course,  but  that  obligation  does  not  require  her  to  adopt  a  course 
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whtcb,  wblla  the  defendant  might  be  succeisful,  might  expose  ber  to  rijk. 
In  the  Baumann  suit  she  has  two  bonds  to  indemnify  her  for  mnj  duugi 
which  she  maj  sustaio  by  reason  of  ber  being  unable  to  oonvay  the  property. 
The.  Boretles  on  those  bcmds  have  not  consented  to  this  arrangemeot.  and  bIm 
is  under  no  Abligatlon  to  adopt  a  course  ttiat  might  have  tlw  e^ct  of  diacbanc' 
Ing  theefl  aureties.  If  the  plaintiffs  desired  a  conveyanoe  of  the  propoty 
before  the  titration  was  finally  determined  by  the  (Vision  of  thecoortof 
-appeals,  tliey  were  bound  to  procure  In  some  way  a  detenninatkm  Um 
Appeal,  n  that  the  defendant  could  be  protected.  That,  they  have  fnikdts 
4o.  Nor  do  I  think  that  the  defendant  could  convey  the  pnqierty  until  the 
order  of  the  coint  of  common  pleas  is  vacated-  That  order  expnaly  provida 
that  all  pioceediags  on  ttie  part  of  tiie  defendant  to  sell  or  dispose  of  tbe  prop- 
er^ are  hereby  stayed  until  the  determination  of  tbe  said  appeal  by  tho  court 
of  a^ieala,  and  the  entry  of  the  order  and  Judgment  thereon.  No  order  « 
Jodgmeot  of  thecourt  of  I4^>eal8  on  tbe  appeal  haa  been  entered.  On  noon* 
Bideration  of  tbe  wb<de  agreement  between  tbe  partiei*  I  do  not  tUnk 
nlaiatilb  Iwve  shown  tbemedyes  entitled  to  a  ooawyaaoe  of  the  propntr. 
Tbe  evidence  would  not  jastlfy  a  jadgment  that  the  contract  f»  afc  ju  end. 
Tbe  agreement  itself  provided  that  the  time  forUiaflofflpletianof  tbeeonliact 
of  October  30, 1866*  should  be  extended  from  time  to  time  until  tbe  dsln- 
min^lon  of  the  controversy  between  tbe  defendant  and  Baumann,  and  m  mm 
rafnaal  to  oonient  to  aoeh  an  extonaien  was  not  of  Itself  aoch  a  bmuA  of  thi 
eoatrut  as  would  Jriieve  the  defendant  from  Its  obligations.  On  the  wfaok 
casei  I  ttalnk  Uie  defendant  Is  entitled  to  Judgment  diamisaing  the  "rrrmhiT*! 
with  coBto." 

Argued  faefona  Vak  Brunt,  F.  J.,  and  Bakbbtt  and  Bakslbit.  JJ. 
Samiui  UtUtrmjftr,  for  appellanta.  John  O,  Bhaw,  for  reapaadeuk. 

Babxlxtt,  J.  The  raaaona  given  by  Im«ibahah,  J.,  at  ^leelal  tens*  ftr 
refusing  to  enforoe  a  specific  perftHrmanee  of  tbe  defendant's  oontmet  uotll 
tbe  final  determination  of  the  litigation  between  the  defoidant  and  OMsr 
Baumann,  are  so  fully  stated  and  so  aatisteetory  that  it  is  neoepsary  to  adi 
very  little,  it  anytbing,  to  what  was  aald  by  the  court  below  In  disposittg  of 
this  a^AioB.  We  nu^r  suggaet,  however,  that  to  allow  tbe  plidntifliB  to  fn* 
vail,  while  the  litigation  with  ^umann  la  still  pending,  would  be  not  toenfont 
tbe  contnot  whloh  was  actually  entered  into  between  the  pmtles  to  this  salt 
but  to  make  a  new  contract  tta  them.  According  to  tbe  express  terms  «f 
tbelr  agreement,  the  time  for  closing  tbe  title  is  to  be  adjoamed  nntU  tbe 
final  determination  of  Ibe  eontroversy  between  the  defendant  and  Baomana; 
and  that  the  oontroversy  thus  referred  to  means  the  snU  of  Baumann  ^^mt 
this  defendant  Is  apparent  from  the  further  provlaixm  In  tbe  contract,  ttast 
she  was  tmly  to  oonvcty  to  the  pUintiffs  in  theerentthafthe  said  Utigttfoa" 
should  be  determined  in  her  favor.  The  said  litigation  b^ng  nndetenmined. 
and  there  being  no  suggestion  that  the  defendant  has  done  anytbing  to  pn> 
vent  a  timely  decision  thereof,  there  Is  no  basis  for  tbe  claim  that  aha  has  vio- 
lated either  the  letter  or  the  spirit  her  contract.  The  fact  tbi^  the  plain* 
tiffs  ttiink  that  tbe  arrangement  they  have  made  with  Baumann  leaTea  the 
Pendant  in  Just  as  good  a  position  aa  she  would  occupy  if  the  Utlgatioo  had 
been  determined,  is  not  conclusive  In  any  manner  upon  ha,  I  cannot  ses 
why.  under  any  rule  of  law  or  equity,  site  dbould  be  compelled  to  conv^  tbs 
property,  which  is  tbe  subject-matter  of  this  suit,  until  the  contingencsy  ocean 
upon  which  she  undertook  to  oout^  it.  Tlie  Judgment  ahould  be  afflmol 

All  oonoor. 
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SoHuac  ti.  8&00S. 
(5uprenM  Court,  Speelal  Tsnn,  Ntagam  Cmmty,  April  IS,  18Ml) 
WiLLfr-CoMBTBUonoir— Aim-AcqirniBD  Pih>fsbtt. 

Testator  devised  a  tntct  of  land  to  bU  wldorv,  **belnK  all  the  real  estate  I  am  now 
■eised  and  posBessed  of;  also  all  my  penonal  property,  horaea,  cattle,  wagons,  faar- 
Bcas,  fam  tools,  grain,  hay,  and  oats,  mortgages  and  mon^— abont  C3,100— X  am 
now  possessed  of,  or  may  die  possessed  of;  also  bonsebold  furniture,  bed,  bedding, 
eta,  etc,  whatsoever  I  may  die  possessed  of;  to  have  and  to  hold,  first  erecting  ma 
a  moanment  to  cxwt  not  leas  than  960. "  After  making  tbe  will,  testator  porcbaaed 
land  with  part  of  tbe  persmialt?  which  be  bad  bequeathed  to  his  widow.  He  Lttft 
no  cbildren.  Tbe  income  of  his  estate  was  barely  auiflcleat  to  support  his  widow. 
Beld,  that  the  widow  took  the  land  acquired  by  testator  after  he  had  made  his  wilt 

Ejectment  hj  Etta  Sehock  agftinst  Dora  P.  Sbodc.  Plaintiff  demnn  to  the 
knewev  on  the  groniid  tbat  K  doee  not  etote  faota  Bofflcient  to  conrtUata  a  da- 
fense. 

Jf.  £.  Bwretl,  for  plaintiff.   Hickeji  <ft  Hopkinit  for  defMidant. 

Ixmst  J.  Jonathan  Shook,  who  was  the  defendant's  husband,  and  tha 
paternal  iiricle  of  the  platntlfl,  in  tba  year  1882  nade  his  will.  He  died  in 
1883,  leaving  him  Burvivlng  the  defendant,  bis  widow,  no  cbUdreo  or  d^ 
scendants  of  children,  nor  father  nor  mother,  but  left  falm  surriving  serra 
brothers  and  sisters,  or  the  descendants  of  brothera  or  Bisters.  Tbat  portion 
of  ttw  win  material  to  the  questione  Involved  in  this  demurrer  is  aa  follows: 
Jonathan  Shook,  «  •  *  being  desiross  of  making  an  equitable  and 
proper  disposition  of  my  property  at  my  deceaae,  do  make,  ordain,  and  pub- 
liata,  ete. :  Fint.  After  all  my  legal  debts  are  paid  and  settled  satisfactory  to 
my  executors,  X  give  and  by  these  presents  do  Iwqneath  to  ray  b^ved  wife, 
Dora  Palmer  Shook,  fonr  acres  of  land  sltnated  on  tha  liome  farm,  east  of  the 
bam,  where  I  now  live,  on  tbe  Mountain  road,  so«alled,  between  Loekport 
Bod  Pekln;  said  land  being  all  the  real  estate  I  now  am  s^ed  and  possessed 
of;  also  all  my  personal  prc^rty,  horses,  cattle,  wagona,  barneaa,  farm  tools, 
grain,  Imy,  and  oats,  mortgages  and  money— about  •2,100—1  am  now  poe- 
aeossd  of,  or  may  die  possessed  of;  also  housebold  furniture,  bed,  bedding, 
etc,  wtiataoever  1  may  die  poneased  of;  to  have  and  to  trald,  flrst  erect- 
ing me  a  monument  to  not  cost  less  than  fifty  dollars,  to  1>e  erected  under  the 
direction  of  my  executors.  In  the  event  of  my  wife  dyit^  before  me,  my 
property  and  estate  will  be  osed  in  accordance  with  the  provisions  of  ay  last 
will  and  testament,  or  by  the  statute  of  this  state."  After  Uie  execution  of 
his  will  the  testator  purchased  30  acres  of  land  in  the  conntyof  Niagara,  pay* 
ing  therefor  with  the  personal  property,  stated  in  hla  will  aa  being  of  tba 
value  of  92,100.  It  is  claimed  by  tbe  plaintiff  that,  as  to  the  30  acres,  the 
testator  died  intestate;  that  plaintifl's  father,  John  Shook,  who  was  a  brother 
and  heir  at  law  of  the  testator,  inherited  an  interest  in  the  SO  acres,  and  the 
plaintiff,  by  virtue  of  the  will  of  John  Shoi^,  became  Uie  owner  of  the  un- 
divided one  forty-second  part  of  the  30  acres;  and  she  brings  ejectment  to  ob- 
tiUn  poseesalon  thereof  from  thedefundant.  The  defendant  claims  title  to  the 
SO  aeres  under  the  will  of  her  husband,  the  testator.  The  plaintiff  demurs  to 
the  answer  on  the  ground  that  it  is  insufficient  In  law  to  make  out  a  defense. 
Tbe  queetion,  therefore,  presented  is,  did  this  after-acquired  land  pass  to  the 
defendant  under  the  will  of  her  husband?  If  so.  the  demurrer  should  be 
overruled. 

The  testator  left  an  estate  of  small  value.  The  Income  of  it  would  be  barely 
sofflcient  to  support  bis  widow  by  the  strictest  and  moat  careful  economy  on 
her  part.  He  saw  fit,  after  making  his  will,  to  convert  the  personal  prop- 
erty which  he  had  devoted  to  the  support  of  his  wife  into  this  land;  and,  if 
be  Intended  thereby  tbat  she  should  have  simply  the  widow's  dower  in  tha 
land,  lia  made  a  seriona  Inroad  upon  her  means  of  saj^rt.  It  is  dear  tbat 
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at  Che  time  of  making  hia  will  he  Intended  that  his  widow  should  han  all 
there  should  be  left  of  his.  estate  after  paying  his  debts,  the  expenses  of  ad- 
ministering his  estate,  and  the  cost  of  a  monument.  Ifothlng  tbereafta  ocv 
eurred  showing  his  Intention  to  cliange  this  purpose,  unless  it  be  the  eon- 
verting  of  the  personal  property  into  real  estate.  It  being  apparent  that  it 
was  the  testator's  purpose  at  the  time  of  making  his  will  to  dispose  of  bis  en- 
tire estate,  the  will  should  be  construed.  If  possible,  so  as  to  prevent  intestacy 
as  to  any  part  of  his  property.  Lent  v.  Lent,  24  Hun,  436 ;  Jackson  v.  Mtr- 
rilU  6  Johns.  185.  From  the  phraseology  of  the  will  it  is  quite  appvent  it 
was  drawn  by  some  person  unaccustomed  to  preparing  sncb  instraments.  It 
is  bunglingly  and  InarUstlcally  drawn,  and  still  the  desire  of  the  testator  that 
his  widow  should  enjoy  his  entire  estate  after  paying  debts,  etc,  is  quite  dear. 
Id  TTmrber  v.  CAam(m,  66  N.  T.  42,  Chief  Justice  CmrBcn  said  that  "it  is 
a  general  rule  that  provisions  in  a  will,  intended  for  tlie  support  of  the  wife^ 
will  receive  the  most  favorable  construction  to  accomplish  the  purpose  In- 
tended." The  doctrine  at  one  time  prevailed  that,  as  between  the  wife  and 
heir,  the  will  should  be  construed  favorably  to  tlie  latter,  upon  the  tbeny 
that  the  ordinary  testator  would  be  likely  to  prefer  the  heir.  Bnt  the  reason 
for  such  a  rule  does  not  now  obtain.  The  position  of  the  wife  in  the  family 
and  in  society  has  materially  Improved.  She  is  now  esteemed  as  the  equal  of 
tbe.hosband,  and  as  competent  to  manage  and  control  property.  She  no  longer 
occupies  the  Inferior  position  that  she  did  In  former  years;  and  the  role,  as 
suggested  by  Judge  CnuBOH.  is  in  keeping  witli  the  present  relations  of  fiiml- 
lies,  and,  as  between  the  heir  and  the  widow,  the  will  should  be  construed 
favorably  to  the  widow.  "Where,  upon  examination  of  a  will  taken  as  a 
whole,  the  intention  of  the  testator  appears  clear,  but  Its  plain  and  definite 
purposes  are  endangered  by  inapt  or  inaccurate  modes  of  expression,  theconrt 
may,  and  it  is  its  duty  to,  subordinate  the  language  to  the  intention.  It  may 
reject  words  and  limitations,  supply  or  transpose  them,  to  get  at  the  correct 
meaning."  PhUUp*  v.  DavUt,  92  N.  Y.  199.  We  have  seen  that  the  teats- 
tor,  in  the  introductory  clause  of  his  will,  states  that  he  is  **deBirou3  of  mak- 
ing an  equitable  and  proper  disposition"  of  his  property  at  his  decease;  show- 
ing clearly  an  Intention  to  dispose,  by  his  will,  of  all  of  his  property.  This 
may  be  considered  in  arriving  at  the  intention  of  the  testator.  Charter  t. 
Otfs,  41  Barb.  625.  He  further  says:  "After  all  my  legal  debts  are  paid  uid 
settled  satisfactory  to  my  executors,  I  give,  and  by  these  presents  do  bequeath, 
to  my  beloved  wife,"  etc.;  showing  that  he  contemplat«l  disposing  of  the  es- 
tate that  he  should  own  at  the  time  of  bis  death.  He  then  enumeratea  all  of 
the  property  which  he  then  possessed,  consisting  of  the  four  acres  of  land, 
which  he  describes  as  ail  the  land  he  then  owns,  personal  property  of  the  valns 
of  (2,100,  and  his  household  furniture,  and  then  uses  the  comprehensive 
phrase:  Whatsoever  I  may  die  possessed  of;  to  have  and  to  bold,  first 
erecting  me  amonument."  etc.  This  sentence,  if  agrammatical  construction 
is  to  be  given  to  the  will,  would  probably  l>e  held  to  refer  to  the  sentence  im- 
mediately preceding  It,  "also  household  furniture,"  etc.  But  grammaUcal 
rules,  while  important  in  arriving  at  the  meaning  of  written  instruments, 
must  not  he  allowed  to  interfere  with  the  evident  intention  of  the  writer. 
The  word  "whatsoever"  has  a  very  broad  and  comprehensive  meaning. 
Among  other  definitions  given  to  the  word  by  Webster  are  "one  thing  or  an- 
other," and  "anything  that  may  be,"  etc..  sufficiently  broad  to  cover  both  real 
and  personal  property;  anytliing,  in  fact,  in  the  way  of  property;  and  miut 
be  faeld  in  this  case,  I  think,  to  include  lands.  The  will  contemplates  the 
contingency  of  the  wife  dying  before  the  testator.  In  that  event,  he  says, 
"my  property  and  estate  will  be  used  in  accordance  with  ttie  provisions  of  my 
last  will  and  testament,  or  by  the  statute  of  this  state."  WliUe  it  is  some- 
what difficult  to  see  what  the  testator  meant  by  the  expression  **wiU  be  used 
In  acGordanoe  with  the  provisions  of  my  last  will  and  testamenta"  I  think  hs 
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Intended  to  secnre  the  erection  of  a  monument,  and  that  then  his  property 
■hoald  pass  as  provided  by  the  statutes  of  the  stiite.  His  not  providing  for 
any  residaary  legatees  would  lead  to  the  inference  that  he  Intended,  If  hts 
irife  sarvived  him*  that  she  should  take  the  entire  estate  as  It  existed  at  the 
time  of  his  death.  I  cannot  bring  my  mind  to  believe  that  the  testator  in- 
tended that  his  wife  should  have  simply  a  dower  interest  in  the  80  acres  of 
land,  and  that  it  should  be  divided  among  his  heirs,  none  of  whom  would  re- 
ceive a  sufficient  amount  in  value  to  beoi  any  especial  use  to  them.  The  will 
clearly  states  that  it  is  his  Intention  to  devise  his  entire  real  estate.  It  is  pro- 
vided by  section  5.  art.  1,  tit.  1,  c  6, 2  Bev.  St..  relating  to  wills  of  real  estate 
that  "every  will  that  shall  be  made  by  a  testator  In  express  terms  of  all  bis  real 
estate,  or  in  any  other  terms  denoting  his  intent  to  devise  all  his  real  prop- 
er^, shall  be  construed  to  pass  all  the  real  estate  which  he  was  entitled  to  de- 
vise at  the  time  of  his  death. "  A  carefiU  reading  of  the  whole  will  leads  my 
mind  to  the  conclusion  that  he  intended  that  the  entire  estate  at  the  time  of 
his  death  should  pass  to  his  widow  fyt  her  support,  and  the  demnrrer  must 
Uunfoxtt  be  oreimled*  with  oorts  against  the  platnUfl.  So  ordered. 


OouNnto  e.  Roosbtkut. 
(Suprams  Court,  Speotal  Term,  New  York  County.  Uardi  SI,  ISM.) 
nuonoa  nr  Civil  Casus— Bxtensiox  or  Tims  to  Akswbb. 

Geo.  Bnla  Prac  N.  Y.  No.  S4,  provides  that  an  extension  of  time  to  answw  shall 
not  be  nsDted  unless  the  party  shall  present  to  the  judge  an  affidavit  ta  merlte. 
Code  CivU  Proc.  N.  Y.  %  provides  that  the  affidavit  on  which  an  extension  ef 
ttms  to  answer  is  granted,  or  a  copy  thereof,  mnst  be  lerved  with  a  oopy  of  tiw  or- 
der. Defendant  made  an  affidavit  of  merits,  and  his  attorney  made  an  affidavit, 
whlob  was  served  on  plalatUCs  attorney,  stating  the  facts,  and  asking  an  exten- 
sion, which  was  granted.  The  affidavit  of  merits  was  not  served  with  the  order 
grantlne  the  extunsioD  and  the  other  affidavit,  field,  that  plaintiff  properly  dls- 
recarded  tb»  order  granting  the  exteaaton,  and  entered  Jndgmant  by  deiaDlfc. 

At  chambers.  Action  by  Frederick  G.  Coming  against  Samuel  h.  Roosevelt 
Defendant's  time  to  answer  was  twice  extended  by  consent  after  service  of  the 
summons  and  complaint.  Atthe  expiration  of  the  second  extension  defendant 
made  an  affidavit  of  merits  and  Bled  it  in  the  clerk^s  office,  but  failed  to  serve 
a  copy  on  plaintiff.  Defendant's  attorn^  made  an  affidavit,  which  was 
served  on  plaintiff's  attorney,  stating  the  facts,  and  asking  an  order  for  a 
further  extension  of  time,  which  was  granted.  Plaintiff  afterwards  disre- 
garded this  order,  and  entered  judgment  as  by  default.  Defendant  now 
moves  to  vacate  the  Judgment  and  the  execution  thereon. 

Code  Civil  Proc.  K.  Y.  §g  780-782,  are  as  follows:  **Seo.  780.  Where  spe- 
cial provision  is  not  otherwise  made  by  law  or  by  the  general  rules  of  prac- 
tice, if  notice  of  a  motion  or  of  any  other  proceeding  in  an  action  before 
a  court  or  a  Judge  Is  necessary,  it  must,  if  personally  served,  be  sOTved 
at  least  eight  days  before  the  time  appointed  for  the  liearing  unless  the  court, 
or  a  judge  thereof,  upon  an  affidavit  showing  grounds  therefor,  makes 
an  (Oder  to  show  cause  why  the  application  should  not  be  granted,  and  in  the 
order  directs  that  servioe  thereof  less  than  eight  days  twfore  It  is  returnable 
be  sufficient.  Sec  781.  Where  the  time  within  which  a  proceeding  in  an  ac- 
tion after  Its  commencement  must  be  taken  has  begun  to  mn,  and  has  not 
expired,  it  may  be  enlarged,  upon  an  affidavit  sliowing  grounds  therefor,  hy 
the  court,  or  by  a  Judge  authorized  to  make  an  order  in  the  action.  Sec.  782. 
In  a  ease  specified  in  the  last  two  sections,  the  affidavit  upon  which  the  order 
was  granted,  or  a  copy  thereof,  must  be  served  with  a  copy  of  the  order;  oth- 
erwise, the  order  may  be  disregarded."  Gen.  Bule  Frao.  K.  T.  Ko.  24,  Is  as 
follows:  **Ko  order  extending  defendant's  time  to  answer  or  demur  shall  be 
jranted.  imlesB  the  party  applying  for  such  order  shall  present  to  the  justice 
or  judge  to  whom  the  appUcation  shall  be  made  an  affldavlt  of  merits,  or 
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proof  that  It  has  been  filed,  or  an  affidavit  of  the  attorney  or  counsel  retained 
to  defend  the  action,  that,  from  the  stntement  of  the  case  in  the  action  maila 
to  him  bj  the  defendant,  be  verily  believes  that  the  defendant  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  s^  forth  in  the 
complaint,  or  to  some  part  thereof.  And  the  affidavit  sh^  state  whether  any 
and  what  extension  or  extensions  of  time  to  answer  or  demur  have  been 
granted  by  stipiilatlon  or  order,  and  where  any  extension  has  been  Iiad  the 
Sate  of  issue  shall  he  twenty  days  after  the  service  ci  the  complaint.'* 
2).  J,  M,  ffCallaghan,  for  plaintiff.   DavUan  (ft  Chapnuuit  for  defendant 

Andrews,  J.  As  no  copy  of  the  affidavit  of  merits  was  served,  plaintiff 
has  the  right  to  disregard  it.  Code  Civil  Proc.  g  782;  Bule  24.  Thejudgmeot 
was  heretofore  regularly  entered,  and  the  defendant  is  in  defaolU  Such  de- 
fault will  be  opened  so  far  as  to  permit  a  defense  of  the  action  upon  payment 
«f  plaintiff's  costs  and  disbursements;  the  answer  to  be  served  within  10 
days,  uid  tlie  judgment  to  atand  as  security.  The  order  will  be  aettled  on 
notice. 


Fendeboast  9.  Dbhfset. 
(Supreme  Court,  Special  Term,  New  Fovft  County.  April  10, 1890.) 

aXBODTIOW— StHTLSMBNTABT  PrOCSEDINOH — CORPOUTtOlTS. 

A  corporation  which  has  been  eummoned  in  supplementary  prooeedings  to  d!«- 
eloaeuiy  indabtedBeu  from  it  to  the judgment  debtor  may  be  reoalred  1^  tvbvceni 
dueee  tecum  Mrred  on  the  proper  omoartoprodnoe  Its  bocto  and  pipen  to  be  ued 
on  the  examination. 

At  cliambers.  Action  by  Charles  H.  Pendergast  against  John  Dempsey. 
Flaintift  having  obtained  a  Judgment,  and  execution  having  been  returned 
nnsatis&ed.  supplen^entary  proceedings  were  instituted,  a  tubpcma  duea 
tecum  addressed  to  Dempsey  A  Carroll,  a  corporation,  with  which  defendant 
appeared  to  have  bad  dealings,  and  a  subpoana,  were  served  on  Cliarles  A. 
Bichardson,  the  secretary  of  tlie  company,  in  order  to  obtain  certain  dis- 
closures. Dempsey  &  Carroll  now  moves  to  vacate  the  guhpaena  dueet  tecum, 
which  motion  plaintiff  resists  by  an  affidavit  that  he  believes  that  the  books 
and  papers  of  the  company  contain  information  which  is  necessary  for  Uie 
prosecution  of  plaintiff's  proceeding.  Code  Civil  Froc.  g§  24il.  2442.  re- 
ferred to  in  the  opinion,  are  as  follows:  "Sec.  2441.  Upon  proof  by  affidavit 
or  other  competent  written  evidence,  to  the  satisfaction  of  tlie  judge,  that  an 
execution  agiiinst  property  has  been  issued,  as  prescribed  in  section  245S  of 
this  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or 
that  it  has  not  been  returned;  and  also  that  any  person  or  corporation  h:ks 
personal  property  of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or 
is  indebted  to  him  in  a  sum  exceeding  ten  dollars, — the  judgment  credtlor  is 
entitled  to  an  order  requiring  that  person  or  corporation  to  attend  and  be  ex- 
amined concerning  the  debt  or  other  property,  at  a  time  and  place  speclliuJ 
in  tlie  order.  The  judge  may,  in  his  discretion,  require  notice  of  ttieaut>- 
Bequent  proceedings  to  be  given  to  the  judgment  debtor  in  such  a  mannur  as 
lie  deems  just;  hula  receiver  shall  not  be  appointed  without  such  a  notice, 
except  as  otherwise  prescribed  in  article  secoud  of  this  title.  Sec  2442.  As 
order  requiring  a  person  to  attend  and  be  examined,  mside  pursuant  to  any 
provision  of  tliis  article,  must  require  liim  so  to  attend  and  be  examined  either 
before  the  judge  to  wliom  t)ie  order  is  returnable  or  before  a  referee  desig- 
nated therein.  Wtiere  tlie  examination  is  taken  before  a  referee,  be  must 
certify,  to  the  judge  to  whom  the  order  is  returnable,  all  the  evidence  and  the 
other  proceedings  taken  before  him." 

The  cases  of  Semmes  v.  Noel  and  Pendergast  v.  Dempsty,  cited  In  the  opin- 
ion, are  as  follows : 
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Btmmm  JToil.  In  Uila  ease  tbft  jndgaettt  erectltM  In  BapfifmvDtaxj  po- 
SMdlngs  proennd  ttw  tamanea  of  a  M&pcma  dvam  tteum  to  the  oflSoer  of  a  oot^ 
pontlott,  in  avder  that  ha  might  be  examined  aa  a  wJtneaa,  and  prodnee  tha 
booka  and  p^iara  ot  theoompany.  This  was  objected  to  by  the  Judgment  debtor. 
The  matter  waa  heard  atduunbera,  (supreme  court*  Xew  Yort: county,)  and  the 
fOUowlngdeclaion  waa  filed  on  Uorch  29, 1886:  "IiAWbstob*  J.  The  learned 
counsel  for  the  plaintiff  la,  I  think,  entirely  right  in  his  contention  that  section 
2444  of  the  Oode  of  (Sni  Procedure  remorea  any  doubt  aa  to  the  power  of  the 
judge  to  direct  t^  iffodnctiw  of  the  boiriEt  and  p^wra  called  for  by  the 
aobpcNUL  The  aeetlon  pmrided  that  either  party  m^r  be  examined  aa  a  wit- 
neaa  in  bla  own  bdulf ,  and  may  iwodaee  and  axamlne  other  witneaaea.  aa 
upon  th«  trial  of  an  action.  By  section  868  oC  the  Code  tlw  prodnotiOD  npin 
a  trial  of  a  hook  or  paper  belonging  to  or  nnder  the  control  of  a  corpwaUon 
maybaoonkpelled  in  like  manner  aa  if  it  waa  In  the  faanda  <A  or  onder  the  coa- 
tn4  €i  a  natnral  person,  eto.  Seotlon  346Sof  the  Code  does  not  apply,  for  the 
reason  that  these  prooeedinga  are  InatiCuted  agafnat  an  individual.  The  ob- 
jeeUona  mast  ttievefore  be  OTerruled.  and  the  examination  proceed." 

Pmdergast  t.  Pemju^.  TtUa  waa  a  deeiaion  at  cbambera  of  the  anpiwBS 
court,  New  Tork  coonfy,  filed  April  5, 1886,  on  a  motion  to  vacate  an  order 
i  a  sopptomoitaiy  proeeedlnga  diracUng  the  prod  uetlon  of  the  booka  and  p^>en 
at  a  eorporation.  The  following  memorandnm  was  filed:  "Law&kncs,  J. 
The  motion  to  vacate  the  order  berettrfbre  granted  herein  muat  be  denied,  with 
eoata.  Sea  my  meinorandnm  in  the  caae  of  Bammm  t.  Jfoal*  Daily  Bag. 
March  SO.  1886.** 

John  JfeOnme,  for  plaintiff.  Abram  KUng,  for  Dompaey  9b  GarroU. 

Andrews,  J.  The  question  whether  a  corporation  examined  throngb  one 
of  its  officers,  pursuant  to  sections  2441  and  2443  of  the  Code,  can  be  com- 
pelled to  produce  its  boobs  and  papers  upon  such  examination,  does  not  ap- 
pear to  have  been  passed  upon  by  the  appellate  courts.  There  are  several 
apecial  term  decisions,  however,  holding  that  such  production  can  be  com- 
pelled, ffolmes  V.  8tiet0,  6  Civil  Froc.  B.  S62;  Semmet  v.  Noti,  Daily  Beg. 
March  30,  1886;  Pmderffoat  v.  Demptiey,  April  6. 1886.  Upoa  the  aathori^ 
€t  ttuae  cases,  the  motion  to  vacate  the  order  will  be  denied. 


Febinb  o.  WzaoiKa  et  aZ. 
{Supreme  Court,  Special  Term,  New  Ferft  CTcmnttf.  Haroh  94^  1890;) 

OoeVB— Tbul  Fbb— Omx  or  Juiwhint. 

Coda  CivU  Proa  N.  Y.  {  78&  provides  that  defendaot  viaj  befCre  Mat  serre  a 
written  offer  of  JndgmeDt  on  puuntilTs  aUorney,  whicti  plaintiff  mi^  aooep^  and 
enter  Jadgment  wltbln  10  da^  thereafter.  Seouon  740  provides  dwt,  unless  the 
offer  of  judgment  Is  signed  by  the  party  making  it,  bis  attorney  mast  annex  his 
affldavlt  that  he  is  dnly  anttaonzed  to  make  it  in  behalf  of  the  parW*  After  acanse 
had  been  noticed  for  trial,  and  less  than  10  days  before  It  was  reached,  defendant's 
attorney  served  a  notice  that  he  withdrew  the  answer,  but  the  affidavit  leqalred  by 
seeHon  740  was  not  annexed  thereto.  Held,  that  men  notloe  waa  not  snmtrient  aa 
■a  ofl*r  of  Jnditment,  and  plaintiff,  having  taken  an  Inquest  on  defendanVa  taUp 
nre  to  appMr,  was  entitled  to  tax  a  trial  fee  In  his  bill  of  costa. 

Atchamlwrs.  Action  by  Mary  £.  Ferine  against  Charles  B.  Hall  as  drawer, 
and  Edwin  B.  Wiggins  as  indorser,  of  a  draft.  Defendant  Wiggins  alone  an- 
swered, and  issue  was  joined  Uiereon.  After  the  cause  had  been  noticed  for 
trial,  the  attorney  for  the  answering  defendant  served  a  notice  on  plaintifT  that 
he  withdrew  bis  answer.  Afterwards,  on  the  day  on  which  the  cause  whs  no- 
ttoed  for  trial,  defendants  failed  to  appear,  and  an  inquest  was  ttad  against 
tbem.  The  clerk  struck  out  (A.  plaintiff's  bill  of  costs  tbe  items  of  $80  for  the 
trial  fee  on  an  iasue  of  fact,  and  91  for  the  clerk's  trial  fee.  FiaintifC  now 
moves  fat  a  retaxatf  on.  Tbe  sections  of  the  Code  of  Civil  Procedure  eited  in 
tha  opinion  are  aa  foUowa: 
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"Sec.  738.  The  defendant  may»  before  tb»  trial,  serra  upon  the  plaintiff's 
attorney  a  written  <^r  to  allow  Judgment  to  be  taken  agalmt  blm  for  a  aara 
or  property,  or  to  the  affeot,  therein  apeciOed.  with  costs.  It  then  ars  two 
or  more  defendants,  and  the  HOtlon  can  be  severed,  a  like  offer  may  be  nads 

one  or  more  d^ndants,  against  whom  a  separate  Judgment  may  be  taMxm, 
If  the  plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's  at- 
torney a  written  noUcs  that  he  aoeqAs  Um  offer,  he  may  file  Uie  summoDS, 
complaint,  and  offer,  wlthbroof  of  acoeptance,  uid  thereupon  tiie  most 
enter  Judgment  neaaHnglj.  Jt  notice  of  acoeptanoe  la  nof^  thus  given,  the 
offer  cannot  be  given  In  evidence  npon  the  trial;  bnt.  If  the  plaintiff  Calls  to 
obtain  a  more  favorable  Judgment,  he  cannot  leoover  coats  from  the  tima  eC 
Oie  cffax,  bat  must  pi^  costs  from  that  time."  "See.  740.  Unless  an  offler 
or  an  acceptance,  made  as  presocibed  In  rither  of  the  last  four  sections,  la  sab* 
scribed  by  the  inrty  making  It<  his  attorney  must  subscribe  It,  sod  anoax 
thereto  his  affidavit  to  the  effect  that  he  is  duly  authorised  to  make  it  In  be- 
half of  the  party." 

Wilder,  wilder  <fl  Lpncht  ( William  J,  Lynch,  of  ooansel.)  for  plaintiff. 
Btani^,  Clarke  A  Smith,  tor  defendant  Wiggins. 

AmmBWs,  J.  l%e  notloe  cannot  he  regarded  as  suffldent  offer  of  Jnd^ 
ment  under  section  788  of  the  Code,  for  the  reason  that  no  affidavit  waa  an- 
nexed, as  required  by  section  740.  Riffff$  v.  WaydeU,  78  K.  T.  S86.  Be- 
sides, it  was  of  no  avail  as  such  an  offer,  because  not  made  more  than  10  days 
before  the  trial.  Bertnan  v.  Xyom,  10  Hun,  111.  There  does  not  ^ipearto 
be  any  provision  of  Uie  Oode  authorizing  the  wlthdraml  of  an  answer  eompt 
in  connection  with  an  offer  of  Judgment.  Under  section  740  I  think  the 
trial  fee  <rf  S30  and  the  clerk's  trial  fee  of  $1  should  have  huen.  allowed  lijtte 
clerk.  Motion  granted,  without  costs. 


Fboflb  ex  rel.  Westobn  Union  Tel.  Co.  v.  Tbbnst  et  al.,  Aaseasua. 
CSuprenw  Court,  Oeneral  Term,  TMrd  Department,  July  7,  UBOi) 

L  GonriTDTioifAi.  L&w— Taxatioit  or  TBueRini  Likbb. 

Law*  N.  Y.  188S,  o.  C68,  aathorixlng  the  tazatton  In  the  various  towns  and  wseAb 
of  the  state  of  the  portions  of  telegraph  lines  located  to  swdt  towns  and  wsid%  l» 
idndlDg  the  Interest  in  the  land  on  which  the  poles  stand,  and  all  poles,  Inaolator^ 
wires,  apparatus,  etc.,  Is  not  an  ioterferenoe  with  the  right  of  the  federal  goTer»- 
ment  to  **regulateoommaroe  among  the  several  states, '*wltiiiln  Const.  J3.  B.aAX, 
1 8,  snbd.  8,  tiioQffh  smdi  Unsa  extend  Into  oOter  stataa. 

t.  XviDaHoa— Judiciju.  Nonoa. 

Judicial  notice  will  not  he  taken,  on  appeal,  of  tbe  existence  or  operation  of  tale- 
graph  lines  of  the  relator  outside  of  the  state,  nor  that,  under  anthorit;  of  anacigC 
oongreas,  snoh  relator,  a  private  corporation,  baa  entered  Into  certain  bnalneaa  relfr 
tlons  with  the  United  States. 

a.  Taxatiom— OBnonom  to  Aasasiiain^WAiTaa. 

Under  Laws  K.  Y.  1880,  a  380,  { 1,  reqalrlng  relator  on  osrtlonirC  to  a  tax  asaaas 
ment  to  specify  in  the  petition  the  gronnds  ofthe  Illegality  of  the  tax,  the  qneatloa 
of  whetiier  the  assessors  swore  to  the  assessment  rolla  bMwre  the  right  peraoa  la 
waived  by  failure  to  make  it  a  ground  of  the  certiorari 

Appeal  from  special  term,  Rensselaer  county. 

Certiorari  on  the  relation  of  the  Western  Union  T^egraph  Company  against 
Michael  A.  Terney  and  otiiers.  assesaors  of  the  city  of  Troy,  to  review  an 
assessment.   From  a  judgment  for  defendants,  relator  appeals. 

Argued  before  Lbabned.  P.  J.,  and  Landon  and  Matham,  JJ. 

Kinff  A  King,  ( IFa^er  Bvnyne  and  Brown  A  Welle,  of  conned,)  for  lelaten 
and  appellants.       A.  Parmentevt  for  respondents. 

Mayhau.  J.  We  have  examined  Uie  questions  of  fact  relied  npon  hgr  tbs 
relator  to  establish  tlie  overvaluation  or  Inequali^  in  the  assessment  eom- 
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plained  of  on  oerttaraH  from  auMments  In  Troy  for  the  7ear  1885*  wbit'h  la 
Bulietantiallj  like  the  evidence  In  this  cane,  and  reached  the  conclusion  that 
the  evidence  did  not  justify  a  reversal  of  the  Judgment  upon  the  facts;  and 
wa  discover  no  reason  for  reaching  a  different  conclusion  In  this  case  upon 
the  tacti  on  this  appeal.  People  v.  Keator,  S6  Hun.  S92.  The  question 
raised  bjr  the  appeal  in  this  case  differs  from  those  arising  on  the  certiorari 
for  188&  in  two  partionlars*  wUch  require  coniiUeratioo:  (1)  In  this  case  the 
relator  appeared  before  the  assessors  on  ''grievance  day,"  and  objected  to  the 
Mseasment,  which  was  not  done*  as  we  hold,  in  that  case;  and  (2)  chapter  659 
of  tlie  Laws  of  1886  modified  or  changed  is  some  dogree  the  law  raating  to  the 
assessment  of  telegraph  Unes  as  it  had  theretofore  existed.  On  the  day  fixed 
by  the  public  notice  for  hearing  complaints  by  penona  and  corporations  dalm^ 
log  to  be  aggrieved  by  the  assessment  of  1886>  the  relator  appeared  before 
them  and  presented  an  aOldavit  in  substance  that  relator's  real  properly  in 
Troy  was  worth  not  to  exceed  •4,000,  and  by  its  attorney  requested  the  asaees- 
ors  to  modify  such  assessmmt  so  aa  to  conform  to  that  amount,  which  Ui^ 
declined  to  do,  and  also  called  attention  to  the  Judgment  setting  aside  the 
assesament  of  1888,  rad  CMrdwing  a  reasseesment;  but  it  does  not  appear  that 
maj  additional  facts  were  submitted  to  such  assessors.  On  the  trial  of  this 
ease  at  special  term  the  snme  facts  were  relied  upon  as  in  the  trial  of  the  osr- 
tiorari  of  1885,  upon  the  question  of  value,  and  all  the  other  questions  except 
tlM  additional  fact  of  appearance  on  "grievance  day." 

It  appears  that  the  assesament  for  lti86  was  at  $12,000,  or  for  C800  more 
than  tut  the  year  1B85:  but,  as  we  have  held  in  that  case,  wa  see  no  aolBclmt 
reason  tor  reveraal  for  overvaluation,  tt  is  true  that  the  assessment  was 
aligfatly  increased,  but  by  section  2.  c.  659,  Laws  1886.  in  foroe  at  the  time  of 
t  e  completion  of  the  assessment  for  that  year,  "the  apparatus,  instruments, 
m  (Aher  things  connected  with  or  used  as  part  of  the  line  in  such  town  or 
ward, "  were  made  liable  to  assessment  aa  Innds;  and  the  proof  shows  that  the 
relator  had  in  Troy,  ai  apparatus,  instruments  consisting  of  tdajB*  soundeia, 
switch-boards,  k«ys,  biUteries,  electric-light  protectors,  and  oUier  apparatus 
connected  with  their  Unes,  not  estimated  In  the  estimate  of  value  of  material 
and  cost  of  oonstruction,  which  the  evidenoe  shows  were  in  use,  and  which 
the  trial  court  might  well  have  regarded  as  sufficient  to  Justify  the  small  la- 
crease  in  value  over  the  previous  year. 

Nor  were  the  respondents  bound  to  adopt  the  statement  Bled  by  Brewer  with 
the  county  treasurer.  It  was  substantially  in  the  same  form  aa  the  one  filed 
by  Peck  in  1883.  which  was  lield  by  Fboehah.  J.,  not  to  be  in  conformity 
with  chapter  697  of  theI«awsof  1881.  under  which  they  purport  to  have  t>een 
filed,  and  that  th«y  are  therefore  null  and  void,  and  of  no  effect  in  hiw.  Tliat 
oertiBcHte,  therefore,  furnished  no  evidence  upon  which  the  assessors  oonld 
lemlly  act. 

But  it  is  insisted  by  thb  relator  tliat  section  2.  c.  659,  Laws  1886.  so  far 
as  the  assessors  acted  under  or  by  author!^  of  the  same,  is  in  vlulation 
oi  article  1,  §  8,  of  the  constitution  of  the  United  States,  and  therefore  Ule- 
gal  and  void,  as  it  affects  Interstate  commerce,  and  Is  therefore  subject  to  tiie 
federal  Jurisdiction.  It  is  conceded  that  relator  Is  a  corporation  created  un- 
der the  laws  of  New  York,  and  there  is  no  proof  in  this  case  that  Its  lines  ex- 
tend beyond  the  limits  of  the  state  of  New  York;  but  it  Is  insisted  that  this 
court  should  take  judicial  notice  of  the  fact  that  the  relator  conducts  an  inter- 
state business,  and  la  tlie  agent  of  the  federal  government  for  certain  pur- 
poses  under  tbe  act  of  July  24, 1866,  (Uev.  St.  U.  S.  §g  5268-5269.)  We  have 
not  been  dted  to  any  auttiority  holding  that  the  court,  on  appeal,  can  take  judi- 
cial notice  of  the  existence  or  operHtlon  of  telegraph  lines  of  the  relator,  out- 
side of  its  territorial  jurisdiction,  without  proof  of  their  existenoe.  While 
there  are  certain  facts  of  a  public  nature  of  which  the  court  may  take  Judi- 
cial notice,  still  we  understand  the  rule  to  be  that  tb^  must  be  of  a  public 
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DBturt).  such  US  the  {wlitical  divisions  of  the  coantry,  pobHc  Btatutra,  the  <U 
facto  existence  of  independent  nations,  and  the  exlst^ioe  of  a  state  of  war 
between  such  nations;  but  the  fact  that  an  act  of  coDgreaa  has  made  ft  possi- 
ble for  a  tele^pta  company,  which  Is  purely  a  private  onporation,  created 
onder  general  laws,  by  which  certain  restrictions  and  limitatioiis  are  im- 
posed, to,  under  certain  restrictions,  establish  business  r^ations  with  the 
federal  government,  does  not,  we  think,  without  proof  that  such  relations 
have  been  formed,  justify  the  «ourt  in  assuming  that  it  ext«ids  beyond  the 
limits  of  the  state,  and  has  assumed  such  relations  with  the  United  States 
to  deprive  the  state,  by  which  it  was  create-t.  and  within  which  it  Is  proved 
to  have  property  liable  to  taxation,  from  exercising  Ita  taxing  powna.  It 
cannot,  thereforer  be  claimed  under  the  evidence  in  this  case  that  the  exer- 
cise of  the  taxing  power  upon  the  relator's  property  In  the  city  of  Troy  Is  an 
Interference  with  the  constitutional  rights  of  the  federal  govemraMit  to  "reg- 
ulate commerce  among  the  several  states,"  within  article  1,  §  8,  aubd.  S,  of 
the  federal  constitution,  especially  as  there  was  no  finding  1^  the  eourt,  or 
request  the  relator  of  the  court  to  find,  that  the  telegraph  exteoded  into 
other  states,  and  no  evldepoe  to  establish  that  proposition.  The  case  of  L^- 
hmp  V.  Fort  of  Mobile^  127  U.  S.  645.  S  Sup.  Ct.  Bep.  1S80.  does  not  aeem  te 
be  in  point  on  this  question.  Id  that  case  the  proof  showed  that « large  part 
ot  the  relator*!  business  was  interstate  and  intemiUional.  and  the  tax  ion 
posed  seemed  to  be  a  license  tax,  and  the  question  propounded  fay  the  court 
was,  "can  a  state 'Jtrobibit  BDch  company  from  doing  such  buslneas  nnlPBi  it 
will  pay  a  tax  and  procnre  a  license  for  such  privilege? **  And  the  eonrt  an- 
swers: "If  it  can.  It  can  exclude  such  companies,  and  pn^ibtt  the  trumto- 
tion  of  Buch  buslneas  nltogeUier.  We  are  not  prepared  to  any  that  am  bs 
done.  *  That  is  not  thla  case.  No  license  tax  la  sought  to  be  imposed.  The 
tax  purp(n*tB  to  be  a  tax  upon  the  relatoT*B  property,  and  not  apon  its  tight 
to  do  business;  and  to  hold  that  a  tax  upon  the  property  of  a  eorporatioa 
within  the  state,  even  if  we  assume  that  il  1b  connected  with  lines  In  other 
states,  was  a  tax  upon  Interstate  commerce,  and  prohiUted  by  the  federal 
constitution,  would,  It  seems  to  us,  exempt  from  state  taxation  many  at  tha 
great  railroads  and  other  oorporatlona  within  Uiis  state,  and  thoa  praeUcHlly 
exonerate  and  relieve  them  from  all  taxation.  It  waa  antlrdy  competent 
for  the  legislature  to  authorize  the  taxation  of  llnea  Including  the  fntenat  ia 
lands  on  which  the  poles  stand,  and  all  poles,  arms,  Inanlatora.  wlrea,  and 
apparatas,  instruments,  or  other  things  connected  with  or  used  aa  apart  of 
such  line  In  the  town  or  ward.   Chapter  659,  Laws  1886. 

Kor  do  we  think  this  assessment  should  be  set  aside  or  thia  jadgment  be 
reversed  because  of  the  ofiScial  character  of  the  officers  before  whom  the  as- 
Bessors  swore  to  the  assessment  rolls  either  in  1886  or  1886  or  1887<  It  Is 
objected  that  the  commissioner  of  deeds  of  the  city  of  Troy,  and  the  justice 
of  the  Justice's  court  of  Troy,  are  not  officers  ct  the  eonn^  of  Benssriaer, 
authorized  by  law  to  administer  oaths.  These  were  officen  hi  ttie  county  of 
Rensselaer,  authorized  by  law  to  administer  oaths.  If  this  was  not  m  te<dinf- 
cal  compliance  with  the  statute,  we  think  the  dvfect  was  eared  in  both  in- 
stances by  the  relator  failing  to  make  the  same  one  of  the  grounds  of  tfae 
eerttorarit  as  section  1,  e.  209,  Laws  1830,  requires  the  relator  in  hie  petlttoa 
to  specify  the  grounds  of  the  illegality.  No  such  ground  having  been  apeci- 
fled  in  the  petition,  we  think  the  point  cannot  be  made  on  this  ai^eal.  On 
the  whole  case,  we  see  no  error  for  whfoh  the  judgment  shooM  M  mwBed. 

Jodgment  afflrnied«  with  oosta. 
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(Ocuurt  nf  Omural  SenUmt,  Ifew  York  Courvty.  Fdbrnaiy,  18B0.) 

brvAiTOT— BitPLOTiancT  or  Chujiicek— CRiimiAL  Pbosbcctiok. 

On  as  IndletmMit  under  Fan.  Code  N.  Y.  1 998,  as  amended  by  Laws  1886,  o.  tU 
which  forUda  the  MnptoTiaMik  In  a  theatriou  exhibition  of  diiHren  nnder  the  as* 
of  10  7WB|  it  is  snfOcient  to  proTO  that  there  was  a  tbeatrioal.  exhibition^  Hiat  de- 
Cendant  emplOTed  children  nnder  the  age  of  10  yeara  to  perfonn  in  it^  and  tbatthegr 
did  parfona  in  andh  nhibttlon- 

James  H.  Meade  wju  indicted  and  oonvlcted  tor  rlolating  Fen.  Code  N.  T. 
g  292.  as  amended  by  Iawb  N.  Y.  1886,  c.  81,  whtob  Is  aa  follows:  *'A  pe^ 
eoD  who  employs  or  causes  to  be  employed,  or  who  exhlUts,  uses*  or  hu  1b 
custody*  or  trains  for  tbe  purpose  of  the  exhiUtton,  ose*  or  en^^ment  of, 
any  child  apparently  or  actually  under  the  age  of  sixteMi  yeaiSt  *  *  *  fai 
peddling,  singing,  or  playing  upon  a  musical  Instrniaaiiii  nr  in  a  theatrical 
axblUtlon,  or  in  any  wandering  oocapaUon,  *  *  *  Is  gaUtj  ot  a  misde- 
meanor.** 


FmaKBAZj).  J.,  {charging  Jury.)  The  Isaacs  upon  which  you  are  to  pan 
m  Jorors  are  very  narrow,  and  ought  not  to  occasion  much  difficulty  In  deter- 
mining. It  Is  the  duty  of  the  Inry  to  decide  all  questions  of  fact.  In  mat- 
tears  of  fact  you  are  sujveme.  The  court  bas  noCfaing  to  do  with  questhMia  of 
fact.  But  In  queetkns  at  law  the  duty  of  the  oonrt  arises,  and  tlie  court  Is 
joat  as  supreme  in  regard  to  questions  of  law  as  the  Jarors  are  in  reference  to 
questions  of  fact;  so  that,  when  tbe  oonrt  instructs  a  jury  as  to  the  law,  It  is 
uie  duty  of  the  jury  to  accept  the  oonrt's  instrucUons  as  to  the  law,  and  then 
to  examine  ii^  the  facts,  and  determine  from  the  tacts  whether  the  law,  aa 
laid  down  by  the  court,  1ms  or  bas  not  been  violated.  You  will  readily  per- . 
oeive,  gentlemen  of  the  jury,  that  in  any  perhianent  system  of  government 
ofaeerra&ce  at  snch  a  rule  Is  vital.  Otherwise,  one  jury  might  find  the  law 
to  be  one  way,  and  another  jury  might  And  it  to  be  the  oUier  w^r,  and  there 
would  be  nothing  reliable  or  permanent  about  the  admin istratfon  of  Justice. 
If  the  oonrt  errs  In  declaring  the  law  to  the  Jury,  the  rights  of  tbe  dtfendant 
are  amply  praswved  and  pruteeted  apon  appeal;  but,  in  so  far  as  the  Jurors 
ate  concerned,  th^  would  violate  (heir  oaths  if  they  should  undertake  to 
qoestlon  in  any  w^  the  rules  of  law  as  laid  down  the  court  for  thedr  guid- 
ance. 

There  bas  been  some  dlsenasion  between  counsel  as  to  the  poliey  of  this  ael» 
and  as  to  tbe  wisdom  or  power  of  the  legisMure  in  enaotlng  it.  Thow  are 
matters  for  ewtaln  tribunids.  Tb^  ue  not  matters  fbr  a  jury  to  pass  np<m. 
The  issue  in  this  case  is  an  exceedingly  simile  one.  I  will  not  dond  your 
n^nds  by  reading  Uie  entire  act  that  rdatee  to  the  mledemeanor  with  which 
tbla  defendant  at  the  bar  la  oharged;  but  I  will  read  to  you  such  portion  of 
the  statute  as  I  think  it  Is  neeeseary  for  you  to  know,  in  order  that  you  may 
determine  the  tosoes  of  tact  in  this  casa.  The  statute  nnder  which  this  in- 
dictmeat  Is  drawn  reads  as  followa:  "A  person  who  emjploys,  w  eansea  to  he 
employed,  or  who  exhiUta,  usee,  or  trains  for  tbe  pnrpoee  of  ezblbition,  any 
child,  apparently  or  actually  under  the  age  of  Itf  years,  in  peddling,  singing, 
or  playing  apon  a  musical  instrument,  or  In  a  theatrical  exhibition,  or  in  any 
wandering  occupation.  Is  guilty  of  a  misdemeanor.**  This  is  the  statute  as 
tar  as  it  applies  to  the  case  at  bar,  and  tbe  issues  Involved  are  very  simple, 
wd  very  easily  to  be  determined.  I  regard  them  to  be  merely  three  questions 
of  fact,  and,  as  you  find  these  three  questions  of  fAct,  your  final  conclusion 
will  be  easily  reached.  The  first  question,  in  my  judgment,  for  you  to  deter- 
mine, is,  was  It  a  the^oal  performance?  Upon  that  question  you  have  tbe 
testimony  of  tbe  offlcers  for  tbe  Society  for  tbe  Invention  of  Gru^y  to  CfaQ- 
dreo,  wlui  informed  you  that  on  P^uary  8rd  they  went  to  NIblo**  Garden, 
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and  paid  an  adnilsslon  fee  of  one  dollar,  and  that  they  entered  the  place. 
They  described  what  tbey  saw  there. — an  anditorium  and  fo(^ligbts.  and  the 
eoetumea  of  the  various  persons  who  appeared  upon  the  stage. — and  it  is  foe 
yoa  to  determine  from  that  descriptioa  whether  that  was  a  theatrical  per- 
fonnanoe.  That  Is  the  evidence  that  addresses  itself  to  your  minds  upon 
that  snbjeot.  The  people  claim  that  it  was  a  theatrical  performance;  that  it 
was  a  theater,  with  an  admission  price,  and  all  the  surroundings  and  appnr. 
tenaaces  belonging  to  a  place  of  that  ohara^er;  and  (bat  there  can  be  no 
question  in  dispute  as  to  the  nature  of  the  performance,  and  aa  to  Its  being  a 
theatrl<»l  performance.  Th»t  is  the  contenUon  of  the  people,  and  that  ia  the 
evidence  that  they  submit  to  you.  Now,  the  next  question,  after  yoa  ban 
disposed  of  that  one,  is:  Did  the  defendant  employ  these  children  fortba 
porpoee  of  such  theatrical  performance  or  exhibition?  Did  be  employ  them 
for  that  purpose?  In  relation  to  that,  you  have  the  admission  upon  the  ree- 
Ofd  that  tiie  defendant  Is  the  manager  of  the  "Bine  Beazd,  Jr.,"  company, 
and  that  he  employed  the  persons  who  were  engaged  in  acting  in  that  pw* 
formanoB.  Then  you  have  the  evidence  of  the  ottloen  that  they  saw  these 
diildren  among  the  actors.in  that  performance,  of  which  it  is  admitted  that 
he  was  the  manager.  Then  the  third  question  is:  Are  th^  under  the  age  of 
16  years?  In  relation  to  that,  gentlemen  of  the  jury,  the  pe<^le  called  In  this 
case  the  diildren  who,  it  la  charged,  were  emplo^.  They  were  broaght  into 
court,  aiMl  were  Identified  before  you.  And,  under  a  prolusion  of  our  law.  it 
Is  provided;  "Whenever,  in  any  legal  proceeding,  it  beoomes  neoessmy  to  de> 
tannine  the  age  of  a  child,  the  child  may  be  produced  for  personal  inspe<Aioo, 
to  enable  the  miigisUate,  court,  or  Jury  to  d^ermtne  the  age  thereby."  Now, 
thsy  have  been  produced  here,  and  you  saw  Uiem;  and  it  is  for  yoa,  as  a 
quesUon  of  fact,  to  determine  whether  they  were  under  the  age  of  18  y<ean. 
There  has  been  some  eridenoe  adduced  here  in  relation  to  other  perfwrnaness 
In  this  dly  In  which  children  are  employed.  Witti  that  yon.  as  jurora,  have 
nothing  to  do.  It  Is  not  a  matter  to  influence  or  determine  the  deciai<m  at 
which  yon  are  to  arrive  upon  the  evidence  here.  We  are  trying  simply  one 
issue  here,  and  of  course  it  la  oar  duty  to  confine  ourselves  to  that  issue.  We 
are  not  trying  the  policy  of  laws  here.  We  are  not  trying,  under  this  indict* 
ment,  the  methods  or  practices  by  which  associations  or  o^anizatians  or 
eiBDlals  of  any  character  perform  or  neglect  to  perform  their  duty.  We  are 
simply  trying  this  Issu^  as  to  whether  or  not  the  defendant  at  the  bar,  Mr. 
Mrade,  violated  the  provisions  of  the  act  to  which  I  have  directed  your  atto- 
tion.  If  he  did,  he  is  guilty,  and  should  be  convicted;  if  he  did  not,  be  ought 
to  be  acquitted.  I  have  now,  gentlemen  of  the  jury,  endeavored  to  place  as 
clearly  as  I  could  before  you  the  rules  of  law  that  In  my  judgment  shoold 
govern  you  in  considering  ttiis  evidence.  It  is  for  you  now  to  determine  the 
facts.  It  is  the  duty  of  the  people  to  prove  their  case  beyond  a  reaa<niabls 
doubt,  and,  if  they  have  accomplished  that,  If  they  have  proved  to  your  aiUto- 
faction,  beyond  a  reasonable  doubt,  that  this  defendant  employed  cbildrm  un- 
der t)ie  age  of  16  years  for  the  purposes  of  a  theatrical  exhibition,  and  that 
they  did  perform,  as  charged  in  this  indictment, — ^If  that  Is  proved,  beyond  a 
reasonable  doubt,  to  your  satisfaction,  your  duty  is  to  find  a  verdict  of  pillty. 
If  not,  your  veidiot  should  be  not  guil^. 


In  re  Booth's  Will. 

(Supreme  Court,  Omeral  Term,  First  Department.  June  fi.  18MI) 

MoUoa  for  new  trial  on  exceptions.   For  former  report,  see  6  K.  Y.  Sopp*  4L 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Damibls,  JJ. 
/.  a.  iCostf,  for  proponent.   3.  F*  WaUon,  for  contestant. 


Digitized  by  Google 


6ap.Ok.3 


■BMOBAKDA  DECiaiOKS. 


945 


Feb  Ctbiak.   Uoder  the  law  as  laid  down  hj  this  court  npon  the  pnTl* 
oo>  luteals  In  this  case,  the  proponent's  motions  tor  anew  trial  and  tor  Jodf* 
ment  most  be  denied,  and  the  motion  cA  the  contestant  tot  Judgment  granted* 
>  wttheorta. 


Oabb,  Bespondnt, «.  Tbaot,  Appellant. 
(AipTHiw  Court,  Oenerol  Term,  Fint  Departmmt.  Jane  6|  UtO.) 
Appeal  from  special  term.  New  York  county. 

Action  hj  George  W.  Carr  against  Harriet  B.  Trac^.  Defendant  appeals 
from  an  order  denying  motion  to  set  aside  the  alleged  service  of  the  sammona. 
The  affidavits  for  and  against  the  motion  wen  numerons  and  eonflloMng. 

Argued  before  Van  Bbuht,  F.  J.,  and  Bbadt  and  Dalt»  JJ. 

Jijfon  (t  Bmithf  tot  appellant.   G^orye  W.  Carr,  pro  m. 

Brast,  J.  The  examination  of  tbe  proofb  spread  upon  the  reo(»d,  and  doe 
consideration  of  them,  has  led  to  the  conclusion  that  the  serrlee  of  the  sum- 
mons herein  was  not  made  as  alleged.  It  is  not  Intended  to  asperse  the  per- 
son who  thinks  he  served  the  process,  but  to  declare  be  was  mistaken*  The 
order  appealed  from  should  be  reversed,  and  the  motion  made  in  the  eonxt 
below  gianted,  with  910  coste  and  disbursements.  AU  conour. 


GOSTBB  tt  al.  V.  FiSKB. 
(flupnme  Court,  Oenerol  Term,  Ftrtt  Ikpartmmt.  Jane  8, 1890.) 
Aetton     Charles  Coster  and  another  agslnat  Oliver  Flske..  The  reeaiTer 
i^ipcrinted  in  snpplementary  proceedings  appeato  from  an  order  de&jiag  hli 
motion  to  eompu  the  transfer  of  two  policies  of  life  insurance. 
Anued  before  Van  Bbuht,  P.  J.,  and  Beadt  and  Daxieu,  JJ. 
J.  Smtioe  for  appellant.   0.  Bli$$t  tax  respondent. 

Fkb  Cubiah.  The  oider  appealed  from  ahoidd  be  affirmed,  wttta  flOwMli 
nod  diabaraemente. 


MoDoHALD  it  al.r  Appellants,  v.  Heinbhan  et  ol.,  Bespondenta. 

(Supreme  Court,  General  Term,  First  DepartmenL  June  6, 1890.) 
Appeal  from  circuit  court,  New  York  county. 

Action  by  Robert  HcDonald  and  others  against  Simon  T>.  Helneman  and 
others.  Plaintiffs  moved  to  vacate  a  default  entered  on  their  failure  to  pros- 
ecute when  the  case  was  called.  The  motion  was  denied,  and  plaintUb  a]^ 
peal. 

Argued  before  Van  Bront.  P.  J.,  and  Braot  and  Damiblb,  JJ. 
BlumetiMtM  eft  Birth,  for  appellants.   Bsnno  Loetoy,  for  respondenta. 

Bradt,  J.  The  plaintilfs,  having  answered  "Beady"  on  the  call  of  thla 
action  for  trial  several  ttmea,  when  it  was  finally  reached,  moved  for  leave  to 
discontinue  without  costs,  but  did  not  present  any  affidavits  bearing  upon  that 
motion  before  the  case  was  again  called  and  judgment  entered  by  default.  * 
The  plainttfts,  with  an  apparent  design  of  procuring  a  vacation  of  the  default, 
procured  a  stay,  which  the  respondents'  counsel  says  was  obtained  to  enaUe 
the  appellants*  counsel  to  go  on  a  fishing  excursion,  a  souroeof  jdeasore  wUeh, 
while  It  Is  an  innocent  and  exciting  pastime,  and  should  be  encouraged  for 
Its  gratifying  results,  though  not  always  truthfully  told,  should  not  be  made 
to  depend  upon  the  exercise  of  judicial  power.  Some  more  serious  obJecAton, 
though  not  of  greater  depth,  should  have  been  presented.  It  was  i^parent. 
v.lON.Y.8.no.l3— 60 
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bowever,  tbat  the  attempt  to  <^n  the  daCault  was  faudfol,  not  naL  The 
propositfoa  to  try  a  cause  to  save  the  payment  9t  oosts,  excei^  in  caaet  of  the 
aba^ute  inaolrency  of  the  adrerae  party,  la  too  novel  to  be  impreesiTti,  and 
the  learned  Justice  presiding  at  the  trial  term  no  doabt  so  regarded  it.  and 
perhaps,  as  well,  that  there  was  an  ander-ourrent  of  profeeslonal  ptqne  pnnpt- 
Ing  the  efTort.  and  which,  no  doubt,  resulted  In  this  appeal.  Tb«e  la  really 
notlitng  to  sustain  it,  and  therefore  nothing  bo  consider  here  now.  Tfaed»' 
fault  was  regular,  and  the  subsequent  prooeedings  by  the  plalntUb  destitute 
of  merit,  In  any  sense.  The  cause  of  action  was  a  failure  from  the  time  of 
the  demurrer;  ao  felt  by  the  plaintiffs*  counsel,  and,  aubstantlaUy,  ao  ooo- 
ceded  on  tlils  appeaL  The  learned  counael  for  the  appellanta  know  this  thor- 
oughly. The  apfeal  must  therefore  fail,  and  the  order  and  Jadgnunfc  ap|>eal>^ 
from  be  affirmed;  but  aa  the  appeal  was  presented  as  one  from  a  mott<m,  and 
la  so  treated,  coets  of  such  a  proceeding  only  will  be  allowed,  namdj.  $10  costs 
and  the  dlsburaementa  of  the  appeal.   Ordered  accordingly.   All  concur. 


Fboplb  «b  rst.  BABJMSTorr  «.  McIjBAh  et  din  PoUea  OomialHriiWiiri 

(Supreme  Court,  OeneniX  Term,  Fint  Department,  Jime  C,  UBOl) 
(TsrtferaH  by  George  Bamstoff  to  rerlew  tha  action  of  the  poliea  commit- 
■toners  In  dlamtsslng  him  from  Uie  police  force  of  TSfvw  Ywk  dty. 
Argued  before  Van  Bbunt,  F.  J.,  and  Bbadt  and  DAnmu^  JJ. 

L.  /.  ffrant,  for  relator.   /.  /.  Delanej/,  for  respondents. 

Van  BBUirr,  P.  J.  The  proceedings  In  this  case  sbootd  be  affirmed,  and 
the  writ  dismlBsed,  with  costs.  Ko  opinion  la  written,  because  citbttluxac- 
tar  eC  the  points  sobmltted  upon  the  part  of  the  relator.  All  oosmUt 


Baboogk  v.  SaauYXxxLL  Aid.  V.  B.  Oo. 
(Supreme  Court,  Oeneral  Term,  Ftrtt  i^eportment  July  UBOk) 
No  epInioD.   Applloatlon  denied.  Bee  9  K.  T.  Sopp.  846. 


OoixiNs.  Bespondent,  o.  LoHa  Isz.ajii>  Ckrr,  AppeOaat. 
(Supreme  Court,  Oeneral  Term,  Second  DepartmeuL  Maj  IS,  UML) 
No  qi^nlon.  Judgment  In  this  action  by  stipuhUUoB  la  to  abUa  matt,  la 
OoUine  T,  Lomff  Island  Oitg,  9  K.  Y.  Bupp.  866,  ante,  167. 


GknmERNSOB  et  aL,  App^ants,  v.  Katk»tai.  Jtm  Oo.  or  Knr  Tobiu 

Bpondent 

Ouprsme  Court,  Qenmil  3>rm,  Seixmd  DetMttmeiU.  lUy  1%  HMi) 
Ho  opinion.  Beargument  ordered. 


Fbofls  «.  Flthh. 
(gMpreBW  Cmgrt,  Oeneral  Term,  Seeoni  .Oe^uilHMiH.  IbrU^IMk) 
JXo  opinion.  Convletlon  and  Jodgmont  afflrmed,  te  iMMatalHin  «( 
piyga  l^r  atipnlaUon. 
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Pncu  »  rtL  "Watkkhav  e.  Sohxluhcueb  et       Highway  Commto- 

siooers. 

{Sxiprmu  Count,  Qmural  Term,  jteoond  i>0partm«nt  Ibj  IS,  IBOO.) 

Tbowiltof  ovrMenirfintbiscue  was  iuoed,  upon  the  lelatton  of  Henrj 
Waterman  ^Inst  K.  B.  Sdiellenger  and  others,  highway  oommtwilmiarB  of 
the  town  of  ^uthold.  in  the  countj  of  tinflolk,  to  review  their  detenalnatUm 
In  laying  out  a  highway  through  the  Indoeed  lands  of  relator. 

Argued  before  Babnabd*  P.  J.>  and  Btkmah  and  Fbatt,  JJT. 

Pajfiu  cfr  BenJamint  for  relator.  Albertaon  Oaatt  (/.  Tu^lU,  coin- 
sel,)  for  respondents. 

Babhabd,  p.  J.  It  Is  not  the  object  of  a  writ  of  certiorari,  to  rerene  pro- 
ceedings to  open  highways,  that  tlie  return  shootd  state  facts  oatslde  of  those 
which  show  jurisdiction.  Tlie  return  must  give  the  record  only.  In  this 
case  the  record  "properly  Included  the  application,  tbe  certificate  of  the  free- 
holders, and  the  order  of  the  eommiaaioners,  or,  at  most,  a  history  and  recital 
of  all  the  offiotai  aots  of  the  oommiasioners  in  the  oourae  of  the  proeeedlngB.** 
PeopU  V.  Whe^i  21 N.  Y.  82.  Tbe  retarn  shows  no  vrar  in  the  pcoMed' 
ings.  The  Jury  was  drawn  in  the  manner  required  by  law.  The  names  of 
all  persons  on  tbe  jury-lists  of  tbe  town  were  put  in  a  box,  and  a  Jury  of 
twelve  drawn  therefrom.  One  person  declined  to  serve  and  was  not  sworn, 
and  no  objection  was  made  to  any  other  peisun.  Ten  of  the  jurors  signed  the 
certificate.  The  commissioners  therefore  made  the  order  laying  out  tbe  road. 
The  return  does  not  show  an  orchard,  if  It  is  propw  that  tbe  cammisBioners 
should  determine  that  qQestion.  There  are  a  few  wild  apple  and  cherry  treee 
along  the  fence,  and  10  prickly  pear  trees.  Tlie  apples  are  wild  natural  growth 
trees*  and  the  return  states  that  tbe  trees  do  not  eonstitute*  1b  whole  or  In 
part,  an  orchard.  Tbe  finding  of  the  jury,  and  the  decision  of  the  commis- 
sioners npon  the  question,  should  be  upheld.  People  v.  Commissioners,  57  K» 
T.  649.  The  judgment  should  therefore  be  affirmed,  with  costs.  All  conoar» 

Shzbls  et  ol..  Appellants,  e.  WomHAifK  st  al.,  Bespondents. 
{8tipr«me  Court,  Otneral  Term,  Second  Department.  J0I7  lA,  UHIl) 
Appeal  from  special  term.  Kings  county. 

Action  by  Andrew  J.  Shiels  and  others  against  Siglsmond  B.  Wortmann 
and  Margaret  Smith.  An  extra  allowance  was  granted  to  defendants  Inpoiv 
suance  of  a  former  decision  of  the  genenil  term,  and  plain  tiffs  apneai  fnu 
euch  order,  and  move  for  a  rehearing  of  the  former  i^eal.  For  former  re- 
port, see  8  N.  Y.  Supp.  799. 

Argued  before  Babkard,  P.  J.,  and  Dtkhan,  J. 

nwilam/.^tovfior,  for  appellants.  7oAm^<f /oftii«ton,torrespoodentB. 

IIyxman,  J.  This  Is  an  appeal  from  an  order  for  additional  allowanoa 
mode  to  tbe  defendanta.  The  plaintUb  submitted  to  a  noBssit  at  tbeeirealt. 
and  the  trial  Judge  refused  to  make  any  allowaooe  to  the  defendants.  Upon 
mppeal  to  the  general  term  that  order  was  reversed,  and  subsequenUy  an  or- 
der tor  an  adoitfonal  allomuioe  of  9600  was  made  in  piuinance  of  the  dectsloa 
of  tbe  general  term*  and  now  the  plaintlfb  have  appealed  from  the  last  oxdet. 
The  pluntifb  have  also  made  a  motion  for  a  reargumeob  of  ttie  first  appeal. 
There  seeoui  to  have  been  sinne  mlaapprehenslon  xespecttag  the  first  appeal* 
and  we  think  it  wlU  be  safest  to  grant  a  reargumenb  We  will  therefore  re- 
▼erse  the  order  for  an  allowance*  and  grant  a  reargument.  la  that  caw*  U 
first  order  for  an  allowance  be  affirmed*  that  will  dispose  *>t  the  ooalaoTersy; 
and  if  it  be  reversed,  as  it  was  before,  then  tbe  defendants  can  make  a  new  ap- 
plication for  an  additional  allowance.  No  costs  to  either  party  on  this  appeal. 
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Qbken  it  aUt  BespondentB,  v.  Webton  «t  aL»  Appelbuitt. 
(Supreme  Court,  Genena  Term,  Third  Departmmt         9t,  IMk) 
Appeal  from  special  term,  Fulton  county. 

Action  by  James  W.  Graen  and  George  B.  HanMm  against  AUJah  Wit/bm 

and  Charles  Weston. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Mathah;  J  J, 
Blia$  Boot,  for  appellants.    William  ffrssn,  for  respondents. 

LsABNKD.  F.  J.  Appeal  from  an  order  denying  motion  to  change  plaoeof 
trial  for  convenienee  of  witnesses  from  Fulton  county  to  Niagara  coanty. 
AgUod  to  recover  •105.60  damages  for  defect  in  latb  aoid  iij  defeoduls  to 
plaintlffB*  assignors.  Ordw  aOlroied,  with  910  eosts.  All  conoor. 


DiKFENDOUF  O.  DXETSHDOKr  et  oU 

(A^MieiM  Court,  Osnsnil  T^rm,  ZMrd  JDspartnwnfc  ■  July  T,  un) 
No  oi^nion.  Judgment  corrected  as  an  file.  See  8  K.  T.  Bn^  811  • 


EisxNLOBD,  Appellant,  e.  Sisshlobd  vt  Bespondents. 
(Supreme  Court,  OmwrtA  Term,  TMrd  Departmmt.  July  7, 18(Kk) 
No  q^nlon.  Judgment  aflBrmed,  with  costs.  See  3  "SI,  Y.  Siqv-  VtL 

Hates  et  aZ.,  Appellants,  e.  AuDOBr.  Bespondenfc 

(Sujrrenie  Court,  OeneraL  Term,  TMrd  Department.  July  7, 180O.) 
Ko  opinion.  Order  afiOrmed.  with  810  costs  and  printing  diabariimwts 


MOBET  «.  Walkeb.  Same  «.  Whitb. 
(Aifffems  Court,  Oenemt  Term,  TMrd  DeportmefU.  July  T,  IM) 
Ko  opinion.   Order  afflrmed,  with  810  easts  and  ptintlBg  dlsh»iss—ifi 


Fboplb  «d  nl.  Yak  Bmsr,  Appellant,  v.  Boabd  or  Poucb  GoiainBn» 

SB8,  Bespondwkts. 

(Supreme  Court,  General  Term,  Third  Department.  July  T,  18B0l> 

17o  opinion.  Proceedings  reversed,  with  860  costs  and  dIeboniimsBti. 


PaoFUB  m  rti,  "WBtmSKS  Uimnr  Tel.  Oo.  e.  Tbenet,  tt  ol.,  AESsaan. 

(Supreme  Court,  Oenerot  Term,  Thtird  D^partmmU.  July  T,  U8Ql) 
A^ued  before  Leabhed,  P.  J.,  and  hASDOV  and  Hathax,  JJ. 
Ktnff  A  King,  (  Wager  Svjayru  and  Brown  4  WMt,  of  oaansd«)  (or  re- 
lator.  B,  A.  ParmmteTt  for  respondmts. 

Mathah.  J.   All  tlie  questions  raised  on  this  appeal  hare  been  eonaidered 

by  tbls  court,  at  this  term.  In  appeals  ftom  Judgments  on  ctrUarwri  be- 
tween the  relator  and  the  assesBOis  of  the  city  of  Troy,  (ants,  M0»)  and  di5- 
poited  of  adverse  to  the  appellant  on  this  appeal,  for  the  reasons  sbued  in  the 
opinion  of  this  court  In  those  appeals,  and  those  contained  in  the  very  ai<:e 
opinion  of  the  trial  judge  on  all  these  eerUorarii,  We  think  this  ease  elearlr 
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dlsttngnbliable  from  Paddock  t.  ZewU,  9  K.  Y.  Supp.  S83.  In  that  case  the 
question  of  non-reflldence  had  been  prevlonsly  determined  by  the  auenon* 
and  nothing  had  oocnrred  to  change  the  condition  after  that  determination. 
That  fact  does  not  appear  in  this  case.  The  Jodgment  of  speolal  tmm  afr 
fimwd*  with  ooata. 


Bxmoum  9t  a2.»  AppeilantSt  «■  LrrrLB  at  ol..  Bflspondenta. 

(Suprmne  Courtt  Oeiwrol  Term,  Third  Departmtnt.  J11I7  7, 1800.) 
Ho  opinion.  Order  alllnned,  with  410  oosts  and  printing  dlabatMOMiith 

Bobbins*  Appellant,  v.  LaFountain,  Beapondent. 
(Bi^nvme  Court,  OeMnU  2>rm,  IMrd  Dtpartrntnt  Jnlgr  7,  Um.) 
Ko  iq^nloit.  Judgment  afDnnedi  with  eoati. 


Stsbk  et  al..  Respondents,  v.  Mskleban,  Appellant. 
{9uprtme  Court,  Oenmil  Tarm,  TMrd  Department.  Maj  Term,  1800;) 
No  <^nJon.  Oase  dismissed  on  tlie  ground  that  thexs  is  no  ralid  WMi 


AcoamiKAH  et  ai^  AppeUants,  «.  BuBiuaK*  Be^Nrndent. 
{/Supreme  Court,  OenercU  Term,  Fourth  DepartmmU.  Uaj  8, 1000.) 
Ko  <^nlDn.  Onlar  aiBrmed,  with  $10  eoiti  and  disbarsemonti. 


Abhot  et  al.,  Bespondents,  v.  BiHeHAii  et  al.,  Appellanti. 
{Hupreme  Court,  Oen«raI  Term,  Fourth  Department.  MirS,  UOOl) 
2To<n>inlon.  Motion  tot  leave  to  appeal  to  tlie  eonrt  of  appeals 
See  9  K.  Y.  Supp.  68. 

Babdben,  Keepondent,  o.  MoImtxbb,  Aj^eUant. 

(Supreme  Court,  Omeral  Term,  Fourth  DepartmejiL  HajS,  1800.) 

Ko  opinion.  Older  reversed*  with  $10  ooste  and  dishnnementi,  nd  m> 
tloo  granted. 

B0LI*  Bespondent,  e.  Boms,  W.  &  O.  B.  Oo..  App«Uaat. 
(auprenu  Court,  General  Term,  Towi^  DepttrtnmU.  Xa^lblMO.) 
2To  opinton.  Judgment  afltnned.  with  oosts. 


GAI.TABT  OnmxBT  A«*H  or  Watbrtowh,  Apptflaiib  a,  Quaa  el  «|^ 

Bespondenta. 

(giyreme  Court,  General  Term,  Jtourtfc  DtumtmmU  JUj%ttM.) 
Ve  o^nlmi.  Jndgmoit  afflrmed*  with  oosts. 


Qbapkut,  AnwUaat,  e.  Fonsas,  Bespondent. 

(Supreme  Court,  Geneml  Term,  Fourth  Departmmt  ICay  S,  18S0i) 
Ko  opinion.  Order  affirmed,  with  910  oosts  and  disbursements. 
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Hb  opialoa.  Jodgmeiil  afltaned*  wltti  ootta. 


CuAJi«  Bflipoodat, «.  Gi«HN  Faija  Ims.  Co..  Ainwllat. 
(Su^rmm  Oovrt,  QtMral  T»m*,  Fourth  Dopartmmt.  llay  2,  UM,) 
M»aylttlimi  J«d«Mntaad  order  aAriMd,  with  ooiU.  FoUsvai  flvwc 
dcdtlon  of  thlB  ooon,  rqrarted  in  21  Wkly.  Dig.  197. 


Gob  4t  at.*  Appellants*  «.  Ooe,  Bespoideiit. 
(SuiwvnM  Court,  Ctenerdl  Term,  FowrOi  DtiMrtment.  KigrllUML) 
2fo  oiUniosL  Older  afBrmed,  with  910  oosIb  and  diabnnementi. 


CoMSTOCK  9t  at.,  AppellantB,  v.  BuDLONa  et  aZ.,  BespondentiL 
CSuprtme  Court,  Oeneral  Term,  Fourth  DepartmmU.  Kv  Si  UOa) 
No  opinion.   Jadgment  of  the  coantj  court  of  Oneida  oonntj.  ravnlng 
the  jndgment  of  the  city  court  of  Uttoa,  reversed,  with  oosttt  and  tbe  Jodg- 
nent  of  the  eltjr  court  of  Utica  afBrmed,  with  costo. 


OovMU  it      AppaWnite, «.  Utanm  el  ^  WmpmBm^ 

{Supreme  Court.  General  Z^emi.,  Fovuih  Det>artmenL  Ifay  X  UBQ^ 
ITooidDion.  Judgment  affirmed,  with  co^  to  the  reepoadeiit  Odmr 
BmlUi,  iilgiwt  wily. 


In  re  Dbmblt. 
{Supreme  Covrt^  General  Term,  S^mrth  Department.  MMst,VM.} 
Ko  opinion.  Decree  of  surrogate  affirmed,  with  coats  to  the  miioydsnli 
parable  out    ttie  estate. 


DuBBOW,  Appellant,  v.  Disbbow,  BespondenL 
(Supreme  Court,  Oeneral  Term.  Fourth  DepartmenL  IbjI^tMb) 
No  opinion.  Order  affirmed,  with  $10  oosts  and  dlsbnrsenMatfc 


DoBBiHB,  Bespondent,  «.  Fnoa^  AppaOaafc. 

FisHBB  MAHUF'a  Go.i  Limited,  e.  Bakb. 
(Svpreme  Court,  Oeneral  Term,  JV>urtb  DejKirlmeiU.  ^iril  Itaa,  UHk) 
No  opinion.   Order  reversed,  without  costs,  and  without  prejudlee  to  u 
l^plicatiM  or  motion,  under  section  2468  of  Uie  Oode  oC  Gtvil  PkoeaAu*. 


DwiQBT,  Bespondent,  e.  EzJcmA,  0.  &  K.  B.  Oa,  .^peHsnk 
(Supreme  Court,  Oetteral  Term,  Fourth  Departmeikt.  Uejt,  1900.) 
No  opinion.  Jndgmmit  affirmed,  with  oosta.  See  8  ST.  T.  Supp.  389. 
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TtmuoMMf  Beapeodool, «.  Fikhbuu,  Aj^pelhuit 
(Smpnme  Cburtf  Qmeral  Term,  Fimrth  DeparlmtiitL  U$v  a,  1890l) 
Kocpialoik  JodgMMit  and  arte  Mvecaad  on  ttie •xctpttms* ud  ftasv 
trial  ordend,  with  oosts  to  abide  tbe  event. 


GiBSOH  $t  al.,  Bespondents,  v.  MoLaubt  H  al.t  AppdlantL 
(SuprsfM  Court,  OeneroC  Term,  Fourth  Ot^paatmeiU.  Hmh  %t  XSBOl) 
Ko  optnloo.  Judgment  afflnned,  with  eoatk 


Hahmnqton  9t  ai,t  Appellants*  e.  Bbowm  «<  ol.,  Beipondents. 
(Supreme  Co\u%  Qmeral  Xsrm.  Wowrth  Department.  Maj  %  18fl0.) 
Ko  oplnlOD.  Decree  of  the  aamgnte^a  ooart  of  Chenango  oonnt^  afflzmadL 
with  ooBta. . 


MxTSm  9t  oL,  AppdhuitBi  v.  Vbr  9t  al,,  Beopondenta. 
CSupreme  Court,  Omeral  Term,  ftoarA  Department        %  ttMl 
Ko  <^tnlon.  Judgment  and  coder  affirmed,  with  ooata. 


Hnx  t>.  EoflugROMB. 
(Aimraw  dsmt,  0«n«rsl  Tera%,  Fourth  i>ivaf«Mnt  Her  UM.) 
«|itaio».  Ordor  afinnedr  wiUi  910  oosta  and  dMMiitementfc 


ixmua,  AfipeRaet,  *.  Eunr  <<  «!.« BMpondaiila. 

(Atpramtf  fTtmrC,  Qenerat  Tarm,  Peurih  Department.  Mmj  %,  IM.) 
No  opinion.   Decree  of  the  mrxogate  of  Madlaon  cowK^jr  reveraed  tbe 
excepttona.  and  the  proceedings  remanded  to  the  aorrogate'a  eonrt  tot  nutbw 
action.  The  question  of  coats  resenred  for  the  detenuinatlon  of  the  ooiut  bt- 
low  upon  the  final  disposition  of  the  ease. 


Kbnt,  Bespondent,  e.  CbousBi  Appellant. 

(Supreme  Court,  General  Term,  Fourth  DepartwnL  May  t,  UOOJ 

No  opinion.  Judgment  and  orders  afBrmed*  with  costs;  MiswiXa  Jh  mI 
aetlng. 

Kenton,  Appellant,  e.  Luthbb  ei  al,,  Bespondenti. 
(Supreme  Court,  General  Term,  Fourth  ITeportment  Uagr  %  1800.) 
No  opinion.  Judgment  and  order  affirmed,  wiUi  costs.  Sos  4  N<  T.  8qpb 
^88* 


KBTOHAif,  Bespondent,  o.  Dioebbson,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department  Hay  2,  UMl) 
Ho  opinion.  Order  affirmed,  with  910  costs  and  disbursement!. 
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Lswxfl  §t  a2.,  Bespondents,  «.  I>oir«i.Afli,  ShcrUE.  .^^pdluit. 
{Supreme  Court,  Oen«raI  T«ms  fowft  DgpartnmU.  Ifiij  S,  MSa) 
Noopinlon.  Order  affirmed,  with  10  oorta  and  illitnimniOTtfc  tetV. 
T.  Bnpp.  888. 


MoGbaw,  Appellant,  v.  Dslawaxb,  L.  A  W.  R.  Ot».»  TTatponrtiat. 
(Suprenw  Court,  General  Term^  Fourth  D^m'tmmU.  lUgr  I,  IHQ.) 
Ho  f^iiiioo.  Jodgmeot  affirmed*  witii  ooetai 


MciHtnxzii,  BetpoBdeat, «.  Oboooi,  ^pdtanL 
(auptWM  CoMrt,  OenertU  Ttrm,  JVmrth  DtparfHunC  Mar  %  IML) 
Ko  (^dnton.  Jndgment  afflrmed,  with  ooati. 


UsLmHOH.  BflBpondeDtr  0.  Bomb*  W.  A  O.  B.  Co..  AppaOnli 
(AtprwM  Court,  0«ti«nd  Anm  JW0^  JkpartmtKL  Ma/  a,  iflML) 
Ko  opinion.  Jndgment  affirmed,  with  eoito. 


JtasRi.  Appellant,  e.  WucffiT,  Beepondent.  OBOUn.  AppeUanW  «•  BAMB. 

DuMiT,  Appellant,  0.  Saxb. 

iSupnme  Court,  Qmieral  Term,  Fowlh  Department.  Ifay  9,  UBOi) 
No  opinion.  Order  reversed,  with  $10  coata  and  dlabaiaementa.  See  opto- 
ion  at  Mabtih,  J.,  in  MeCarthey  t.  Wrigki,  ante,  82i,  (deddodatttitata.) 


UXNBB,  Appellant,  o.  Btbbbiks,  Beepondent. 
{aupreme  Coxaru  OenertU  Term,  Fourth  DepartrnmL  Maj  I^UBO.) 
Ko  opinion.  Jndgment  •fflrmed.  with  oosta* 


O'GoBiCAir  et  oj.,  BeapondenU. «.  NAiioiffAL  Fibb       Oo.,  AHiJIwt 

(Supreme  Court,  Omerol  Term,  Fourth  DepartmemL  Kagr  1,  IBMl) 
Ko  opinion.  Judgment  and  orders  affirmed,  with  ooeta. 


PAixAfl,  Appellant,  «,  Onr  of  Btbaodbb,  BMpondeat; 

(Supreme  Court,  Oenerai  Term,  FourOk  DepartmenL  Xagr  1,  UM) 
Ho  oj^iUon.  Jndgment  affirmed,  with  ooata. 


Pbok,  Beepondent,  «.  Baldwin,  Appellant. 
(Supreme  Court,  Oenerai  Term,  Fourth  Department.  Uaj  t,  UML) 
Ko  opinion.  Appeal  dtsmlseed,  with  $10  oosta  and  disborsemepta.  8aa 
MtUagton  t.  BiUioffton,  4  N.  T.  Supp.  504;  Fktok  t.  Manmtrimt,  U  Hn^ 
»;  Ooda  avU  Fioo,  g  2488. 


Fboplb.  Beepondent,  0.  Kbtseb  et  at,  Appellaota. 
(Supreme  Court,  General  Term,  Fourth  Department  Mar  %  UMl) 
Ko  <^nlnn.  Order  affirmed,  with  $10  ooata  and  dlaboiaaBmiii. 
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FmoFhEt  Bwpondentk  v.  Ricbabiwom.  Appdlaat 
(SufwiNM  Court,  Oflfwnil  7>rm,  AurOt  HcparCmant  ltS7  S.  UMl) 
Vo  opinion.  Omrlctton,  order,  and  Jndgment  rercned,  and  ft  now  ferM 
■Jwiid  in  the  eoort  of  MBOimHi.  Sdiiqrler  oonntjr,  to  wUdi  eowt  Ifeo  oMt  li 
loinltttrt,  ttw  oTldenea  bdng  Inoofllclont  to  nstaln  the  T«dlat 

VmoirLB,  BMpoodentr  «.  Wabrxb.  AppaDaat. 
(A^mne  Court,  Oeneral  Tgnn,  Jburth  DvporffMitt.  Iby  S,  lB0a} 
No  optaVm.  OoiiTlolionf  wder,  and  jodgmont  aflrmed,  and  pcooetdlngi 
xomlttod  to  tho  eonxt  of  hhIom  of  Tioga  ooant/,  vtth  iMtraottona  to  p«D- 


TmorxM  m  rri.  FAmxwK.  Appellant,  o.  Lswn  ft  «!..  BeRpoodanti. 
(AifimM  Court,  ffMural  Tinm  JVntrth  Dflparlnuiit.  IU7  I.  UMl) 
Vo  opiniott.  UoUoQ  denied. 

Pbotlb  «  nl.  Stsbbtbb.  Appellant,  v.  Fnaemuu),  Beap<md«t. 
(SmmiM  Courlt  QmmU  Tsrm,  fVmrA  Dapartnwiit  Mmj  S,  UMt) 
No  oplnkm.  Older  afllnnedt  with  $10  eoato  and  dtebniaemente. 


FnnaoH*  Appellaat, «.  Wiluamb  at  oZ.*  Beapondentoi 
(SupTMM  OHMt,  OAurol  Term,  Fourth  iTspartniMtt.  Xaj  UBH) 
No  o^nion.  Judgment  afllrmed,  wl^out  ooeti  d  tba  i^moU  and  wVk 
leave  to  amend  tba  oomplalnt*  upon  the  tenna  gtnn  In  the  Intirtoeidoij 
judgment*  within  20  di^ 


Piitauut,  Appellantt  e.  New  Tobk  Gmr.  ft  H.  B.  B.  Oo.*  BeqiODdoali 

(Suprtme  Court,  General  Ttrm,  Fourth  Dtpartmtmi.  Apcfi  Tan,  Uto>) 
No  amnion.  Order  afflnnod*  wtth  ooato. 


nusrr.  Beqpondent,  a.  Villbom  et  ol..  AppeOanla. 
<gHprtHie  Court  Omunl  Ttrm,  Jtourtffc  PtpoHiaiiit  lUr%lMM 
No  opinion.  Jodgmeat  afflrmed,  with  ooati.  So*  4  N.  T.  Sapp.  SOT* 


Shead,  Beepondeot.  il  Bomb.  W.  ft  O.  B.  Co..  AppeUank 
{Supreme  Court,  Oenarol  Term,  Fourth  DepartmenL  Maj  %  UM.) 
No  epinloB.  Jodgmeat  and  order  afflrmed*  with  ooeti. 


Stout  H  uL,  Appellante,  0.  Rhbbii*tt,  Beepcudent. 
(Supreme  Courtt  Qenerul  Term,  Fourth  Department         %,  IM,) 
No  nplnlnn.  Orte  afflrmad»  with  #10  eoete  and  diaboneDanhk 
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V^LUOB  or  OAXAflsoTA,  AppaDut, «.  VoopfOBP,  T?niMiflwit 
CSi4>rem«  Court,  Qmaral  T«rm,  Jburth  I>epartmaia.  M»y  S,  1880l) 
Mo  «pliiioD.  Jodgment  wvvtmi  urn  the  eic>pUoni»  and  a  mw  trial  ff^ 
Amdp  wftb  €oits  to  idild*  the  arent. 


Waltbbs*  Beapondent*  «.  Kathsw*  AppeOant. 
KoflplttloD.  Motion  dented.  See  8  K.  Y.  Sapp.  771. 

WBifflsr*  Bespondrati  v.  FsTKBscnr*  Appelluit. 
(Aqnvms  Court.  0«ii«ral  Term,  JVmrth  Zleparfanent  May  ly  UBO.) 
No  optnton.  Older  modified  to  be  aettled  bj  Habpiw,  J.«  on  fln  4qn^ 
Bottoa. 


In  re  Yxokahs. 
(SuproM  Oourt,  OcnertU  Tamit  Potirth  ZTqMirtnuiU.  Hay  1, 18Q0L) 
No  opinion.   Motion  of  defendant  denied*  Motion  of  petitioner  ftir  tan 
to  add  sapplemeatal  durgee  to  those  now  pending  bafom  the  laflBNa  daaiad. 
See  6  N.  Y.  Snpp.  946, 8  N.  Y.  Snpp.  944. 


2i¥M«BMiw,  Appelant,  v.  SAimnaoR  Bwia.  Sns.  00^.  BMpondanL 

(SuprmM  Court,  Omtral  Term,  TowO*  Deprntmrntt  Key  %  UHl) 
No  opinion.   Jndgmmt  alBrmed,  with  ooata. 


Babhabd  Hakup'g  Oo.»  Appellants,  v.  QuAaKBRBOBH,  Bespondeat. 

(awpwme  Cwirt,  Oenmd  Tenm,  FourOt  DtpagtmmO.  HHfUJim,} 
No  optnlon.  Jodgment  of  HeiklBser  ooantyoooit,  ao  far  aa  it  aodlOea  tin 
rerdlot  and  judgment  of  juatice'a  coart«  rereraed,  and  the  Judgment  <tf  Jos- 
tioe's  court  affirmed,  with  ooela  to  the  plaintiff  in  the  county  court,  and  Hw 
appeal  of  the  plaintiff  to  the  oouoty  oourt  dismissed,  with  $10  ooeta  to  UMda- 
fendant  (respondeat)  in  the  county  oourt;  the  coats  to  be  ofltot.  The  ovdv 
for  retaxatlim  reversed,  and  the  taxation  vacatec^  neither  partj  to  hava  eorti 
In  this  ooart  on  this  appeal. 


Gabdneb,  Beepondent,  e.  De  Lono,  Appellant. 
(Suprame  Court,  QenmH  Term^  Fourth  DepartmmU  Jolj  1,  UBOl) 
No  opinion.  Judgment  and  order  affirmed,  with  ooata. 


HiEB,  Beepondent,  «.  Hktkkoa,  Appellant. 

(Supreme  Court,  Qenerdl  Term,  FauirOi  DeparbnotU.  July  1, 18BQk) 

No  opini<m.  Judgment  and  order  reversed  <m  the  exct^tiMia,  and  «  mw 
trial  ordered,  with  ooeta  to  abide  the  event. 
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BAvm.  BeBpondont.  «.  7oum  H  aL,  Arotllinti. 
(AqmiM  courts  0«nena  ^Tsrm,  Wovrth  DtpartnmiU  Iv3j  U  UBOi) 
Jndgmmlb  modUMp  and,  h  modifled,  ■fflnned.wKhoat  oorti  to  ■lllwi  |Wil|y 
tothtoaspeiL 


Iarbb  «.  Onr  or  OnrMo. 
No  opinion.  Judgment  oidend  for  defMOuit,  wltti  taziUo  diaboiMiMOti. 


■  HtreesB,  Bespondent.  «.  Net  Tobx  Okht.  &  H.  B.  B.  Oo.*  A^ellank 
(iSuprenM  Court,  Oenirai  Turn,  fVmrA  Dtpartmmu.         1*  IMk) 
No  opteten.  JndgnMnt  and  OKder  iifflrmed»  with  omU. 


Mallobt*  Bavoadentk «.  8ohxuibbhobx»  Appellaiit. 
(.Suprmne  Court,  Gen«rai  T$nn,  JVmrA  IMporlMMt  JUy  1,  UBA.) 
No  tqilnion.  Judgment  rerened.  and  a  new  trial  ordend  beCora  aaottier 
ntereek  ooeta  to  abide  event. 

Basur,  Baipondent, «.  Nxv  Yobk  Oanr.  A  H.  B.  B.  0(W  Appennk 

(Hupreme  Court,  General  IVtji,  Fourth  Department.  Aly  1*  IMD.) 
No  o^nUm.  Judgment  and  oider  afflnned,  with  ooeta. 


STIL0OH  V.  HAGADOBH. 

{Bitpreme  Comrt,  Oenmral  TWm,  FowVi  Depanmma.  July  i,  1800.) 
No  oplntaa.  Jndgmeat  afflrmedi  with  coati. 


GiLUeAM,  Beependentk  v.  Gbbbt  «f  oZ.,  Appellants. 
(Common  Plea*  qf  Neat  Toth  OUv  and  Counlih  OeMral  Ttrm.  tvm  1A,  UBOl) 
Appeal  from  tenth  district  court. 

Action  by  John  Qllltgan  against  Allston  Geny  and  another. 

Argued  before  TiARRKWORK,  C.  J.,  and  BoOM«rATXB  and  BzsoBOiT,  JJ. 

£.  L.  KMogg»  for  appellants. 

Fkb  Oubiak.  After  a  caieful  pemaal  of  the  evidenoe  Ih  tiria  flasoi  wtaxa 
aatlafled  that  Jnatloe  will  be  promoted  Inr  ordering  a  new  trial.  From  that 
ovldence  It  appeart  that  tn  December,  1889,  and  fOr  aome  time  ]^ior  tlianlo. 
Louis  Oattabeiy  was  engaged  as  auboontraetor  In  dtMng  work  on  the  Una  oC 
the  New  Tozk,  New  Haven.  *  Hartford  Ballrood.  in  the  vicinity  of  ITOfeh 
street.  While  he  cootinaed  thia  work  he  hired  all  the  laborers,  and  no  odo 
else  was  responsible  for  their  payment  On  the  28th  of  December,  1889,  the 
wwk  was  ti&en  away  froT*  him  by  the  defendanta.  Up  to  that  time  In  Dih 
cember  the  jdalntifl  was  emplc^red  by  Csttabery  and  not  by  tiw  defendants. 
HeCahill  was  at  that  time  paymaster  for  Oattabmy  and  not  ftw  UwdeCaBdanta. 
For  the  work  done  after  that  time,  we  think  it  la  vary  olear  that  the  plalnUfe 
was  paid  fay  MeOahlli,  as  paymaster  for  the  defendants,  partly  in  money  and 
partly  in  a  board  bill,  whloh  was  paid  by  pUtntifl'a  din^n,  who  was  prca- 
eot  when  the  order  was  given.  We  also  think  the  testimony  of  the  plaintifl 
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SB  to  who  were  defendants*  agents  tn  December  was  ImpTtrpmij  admitted; 
that  the  testimony  does  not  estabUsta  snch  agency.  It  seems  to  ns  Toy  dear 
that  Toner  was  not  acting  tor  the  defendants  in  December.  For  ttkese  cea> 
sons  the  Judgment  should  be  reversed,  and  a  new  trial  ocdand.  witb  eoati  to 
aUda  the  oTenti 


Bbmxsct  c.  Haitoook  Uxrr.  Lxrs  Iks.  Ool 
(Common  PUau      Hfeu  Foi*  Otty  and  CountVt  Omeral  Tmrnu  Jns  H^lHt) 
Aiguad  bafiora  Auat.  F.  J.,  and  Booksiatsb*  J. 
No  of^nlon.  llotion  fra  leargumeat  granted. 


Bbown,  Appellant,  «.  IiGWb,  Bespondant. 

(Common  Plsa$     New  Tork  City  and  OomUu,  Oenerat  Tmm,  Jaaa  M,  IML) 

Appeal  from  eighth  district  court. 

Aigoed  before  AixbNi  F.  J.,  and  Book^tatbe,  J. 

B.  Oppenheimt  for  appellant.  8.  H.  BPaart,  for  reapoDdent, 

No  oplnim.  Judgment  aflOrmed.  with  costs. 


OHnowBKT*  Bespoodent* «.  VoLrni.  AppeUanti 
(Common  PUm  <tf        Foric  City  ana  Oom^  OmunA  nrm,  Aua  M^UMJ 
Appeal  from  fifth  di^ot  court. 
Amed  before  Allbm,  P.  J.,  and  Bookstatkb*  J. 
Uuo  (ft  Huelt$amen,  fte  appellant  /.  Manhelm,  Cm  wi^ondantt 
No  q^nlon.  Judgment  affirmed,  with  oosti. 


KoHN,  Appellant,  v.  Bxm,  Bespondant. 
(Common  Plao*  of  New  York  dty  and  Oountih  Qsmnii  Shrak  9tm  UNt) 
Appeal  from  fourth  distriot  court. 
Argued  before  Aixen,  F.  J.,  and  Booxstaysb.  J. 
A.  fi.  Bottntlua,  for  appellant.  M,  S»herff»  (or  napoDdMk 
No  opInioB.  Jndgmwit  afflrmad,  with  oosta. 


Lkvt,  Aj^dlant,  ih  Kawx,  Bespondant. 
(Common  Plaot  of  New  Fork  Cttv  ond  Oountv*  QmunA  Htm.  ftaa  M,  UM.) 
Appeal  from  serenth  district  court. 
Argued  before  Allen,  F.  J.,  and  Booestatbb.  J. 
^romnw  JSrot.,  for  appellant.   O,  CoJim,  for  respondent. 
No  (pinion.  Judgment  rerersed,  witb  costs  to  phUntlff  (appellant)  to  afalda 
the  event.  Order  of  inter^eader  vacated,  and  prooaadinga  xantttad  todlitakt 
court. 


Uakhado,  Bespondent,  e.  Bbadiobd,  Appellant. 
(Common  Pleas  of  New  Fork  Cttv  and  Coumlv,  Oenenil  Twm  JtaaM^  IMi) 
Appeal  from  eleventh  district  court. 
Alined  before  Allen  and  BooraTATEB,  JJ. 
8.  Baker,  for  appellant.       Zamont,  for  respondent* 
No  opinion.  Judgment  affirmed,  with  ooirta. 
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Hatob.  Bto.,  or  THE  Orrr  or  Knr  YobEi  Baipondait* «  Smith.  AppallBnt. 
(Common  PI0IM  of  iTetp  rorh<Wv and  CMmlKOmarallWm  AmS^UML) 

Appeal  from  third  dlstrtot  ooort. 
Argued  before  Allbn,  P.  J.,  and  Bookbtatbs*  J. 
Kwn  A  Auoft.  for  ai^Mllnnt.  L.  ateekUr,  for  reapondanb 
Ho  opinioii.  Judgment  affirmed*  wltb  eoata. 


Kbw  Tobk  JuTBmLB  AsTLUU.  Bespondent,  e.  Oahb.  Appdlnt. 
<Obmmon  Pleaa  of  New  Tofk  CHy  and  Countv,  Ovnerol  Tmvk  Jvam  UQOl) 
Appeal  from  eighth  dlatrlct  court. 
Argued  before  Aixbh.  P.  J.,  and  Bookstxtsb.  J. 
£.  Mathott  for  appellant  i>tom,  WtUiamt  <ft  A«AI«|r.  for  leapondwb. 
Ko  <^nion.   Order  affirmed,  with  ooata. 


O'Hairi  Beapondent,  o.  Wiuoh,  Appellant. 
<iDOfMiioi»  Plea*  qT  ir«ie  For*  OOv  and  OMuilv,  Oenarat  Tmm.  Jwm  UM) 
Appeal  from  tenth  district  court. 
Argued  before  Aixbh,  F.  J.,  and  Boosstatxr.  J. 
W.  H.  Bagt,  for  appellant.   6\  A.  Burgtat.,  for  reapondenti 
Ko  opinion.  Judgment  reversed,  with  costs. 


PaaPLi  0.  Ott  St  a<. 
(Common  Pleas  fl/ ITew  Fof*  OUtf and  CtnmtVi  Omeral  Xarak  JMmM^UNlJ 
Argued  before  Aixek  and  Bookstatbr,  JJ. 
£.  BtmMtTt  for  the  pe(H>le. 

No  oplalon.  Motion  to  vaeate  Judgment  entered  m  taMted  noQgnlHBoa 
granted. 


HagFabi.a»%  Beapondent,  «.  Walikb,  Appellanl. 
(Aipsrtor  Court  of  JTeir  Forik  OUv,  G'enmil  3Wm.  HerM,  IBNl) 
Appeal  from  order  directing  Judgment  for  plaintiff  on  demonar  as  HrlTOllWi, 
Argned  before  Sedowick,  C.  J.,  and  Fbkedhan,  J. 
W.  T,  BirdtaUt  tot  appellant.  F.  S,  Andervon,  for  nq^ondsok 

F»  OUBIAX.  Order  affirmed,  with  910  ooata. 


UaoFabijlhx,  Beapondent,  v.  Walxkb.  AppeDaiit 
(Supertor  Cowt  of  trem  Forfc  CUk  Oenaral  Tmm.  Uiqr  U,  UNl) 
Appeal  from  order  denying  motion  to  vacate  attachment. 
Argued  before  Sedowick,  G.  J.,  and  O'Gobmah,  J. 
W,  T.  Birdaall,  for  appellant       B,  Andnton,  for  xeapondent, 

Feb  Cubiail  Order  affirmed,  with  910  ooata. 


BARHB8,  Bespondent,  o.  Kesmx,  Appellant. 
(Superior  Court  of  New  Forit  C(4h  Oenerot  Term.  June  Wt,  UN4 
Appnl  tttm  Jni7  term. 

A^loD  bgr  tiomen  Barnes  agidnst  James  B.  £eena. 
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Argued  before  Fbebdmah  mod  TavAX  JJ> 

Bhipman,  Sartou,  Laroeqm  A  OJhoote.  for  BppaDlBb  B,  B,  guffaW,  for 
reepoodant. 

Fbb  Cubiah.  Upon  the  wbole  oaae  no  error  spears  whldi  eoartttntai 
ground  for  reversal;  nor  can  It  be  beld  tbat  the  vanUot  Sft  VEoariT*.  Vba 
Judgment  and  wder  sboold  be  afflrmedf  with  carta. 


HuzroxDb  Bespondent.  «.  STOauun*  AppaUank 
(0uper<or  Cmcrt  0/ Xmv  Foi*  OMib  OenmU  JiuaMr,lMBL) 
Appeal  from  jury  term. 

Action  by  Samuel  H.  Huxford  against  MatUda  3.  Stoddart. 
Argwed  before  Faesdmam  and  O'Gobhan,  JJ. 

Alex.  Thain  and  €fwrg§  WtilUm  HarU  Jr„  toe  appeUaKL  Tnum  A  Otm^ 

datlt  for  respondent. 

Freedhah.  J.  This  Is  an  action  to  recover  for  services  as  a  reaI-«Btati 
broker  in  procuring  for  the  defendant  a  purobaser  of  her  farm  and  of  oertala 
personal  property.  PJaintifTs  claim  that  he  was  procuring  cause  of  the  sale, 
under  an  employment  as  broker  for  that  purpose,  appears  to  have  been  sharply 
contested  at  the  trial,  and  it  was  submitted  to  the  jury  under  a  charg©  wmA 
carefully  guarded  all  the  rights  of  the  defendant.  Ttie  record  diacloeea  no 
error  constituting,  under  the  circumstances  ct  the  case,  ground  txa  nrcnaL 
The  Judgment  and  order  should  bo  affirmed,  with  oosts. 


Ik  WIN,  Appellant,  v.  Brown  et  ai,t  Bespondents* 
(Averlor  Court     Ntw  Torh  Citv,  CFaneral  Harm.   Jans  87,  UOIl) 
Appeal  fmn  spedal  tsm. 

Aetion  by  Bobert  J.  Irwin  against  Edward  M.  Kewn  and  aaolter. 

A^ed  before  Fbbedkah  and  Tbuaz,  JJ. 

Martin  A  Smith,  for  appellant  Soff^uin  MUlmr,  for  respcmdenta. 

Feb  Cubiak.  The  order  should  be  affirmed,  with  $10  coats  and  'fl'-^n— 
ments. 


KoLTB,  Bespondent,  «.  Maiihattah  Bt.  Go.,  Appellant. 
(Superior  Court  of  New  For*  01^  Qemna  Term.  Jwao  «,  U8Qk) 
Appeal  from  Jury  term. 

Action  by  Albert  Nolte  against  the  Manhattan  Bailway  Oompanj. 
Argued  before  Fbbbdmak  and  Tbuaz,  JJ. 

Davtee  A  Ki^aUo,  for  appellant.    CAoWm  BUekltr,  for  rofKHtdsnt. 

Fbbedman,  J.  The  record  discloses  no  error  which  nnder  all  the  drso^ 
stances  constitutes  ground  for  reversal,  nor  can  It  be  held  that  the  veidlot  li 
eixoeeslve.  The  J  odgment  and  order  should  be  affirmed,  with  coite. 


FaTBBSOH,  Aj^lUnt,  «.  Swan,  Bespondent. 
(Superior  Court  of  Sea  Torh  OttVi  OmenA  Torm.   Jane  V,  UMk} 
Appeal  from  Jury  term. 
Action  by  John  Peterson  against  John  Swan. 
Aigned  before  Fbebdmas  and  iNOBAaAX,  JJ, 
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Bart  A  Priee^  for  appellant  JTifS,  Wing  <ft  Shoudy,  tot  napondenft. 

Fkb  OmuAM.  Tha  Judgawnt  should  ba  affirmart,  with  ooata.  Sat  C8  V. 
Y.  Sopar.  Ct.  Bep.  151. 


Wkitb*  BeBpondent.  a.  Bbed  al  ai.*  AppaOantiL 
{Bwptrior  Cmert  of  Vew  Fbrft  Citg,  Otneral  Term.   Jnna  97, 18Mb) 
Motion  to  reaetUa  ordar  datad  first  Monday  of  Deeambar,  1887. 
▲etton  Iqr  Gaoige  W.  Wkita  agaiaat  Mary  BmA,  aa  mantor,  ata.,  aad  an* 

other. 

Ai^nad  before  Fubdmah  and  Ingbaham,  JJ. 

Per  Cubiau.  The  order  should  be  resettled  so  as  to  read  as  ftdlowa:  "With 
costs  to  the  appellants  to  abide  the  event,  and,  in  case  the  plaintiff  shook! 
finally  succeed  in  the  action,  such  costs  are  to  ba  aetoff  agalnatany  jodgmaat 
whlcb  may  be  recovered  against  Uw  dafendasta  or  rtthn  of  them  Iqr  tha  plain*, 
tiff  la  this  action." 


Wills,  Appellant, «.  Uhioh  BorruHa  Oo.»  Beapondant. 

(Superior  Court  of  New  Torit  COy,  OeMPoi  Ttrm.   JTnna  VT,  UML) 
Appeal  from  Jary  term. 

Action  by  William  Wills  against  the  Union  Bottling  Oompany. 
Argued  before  TariAX  and  O'OoBicAif,  JJ. 

HatOi  (ft  Worrsn.  for  appellant.  Morgan  A  Worrfn,  Cor  zaapondoit. 

Tbuax,  J.  Tha  action  was  brought  by  the  plaintiff  to  raoorer  a  oartaln 
anm  of  money  for  a  balance  alleged  to  be  due  to  the  plaintiff  from  tha  defend- 
ant for  unpaid  aalary  as  treasurer  of  the  defendant  It  waa  alleged  in  the 
anawari  among  other  thinga,  that  the  plaintiff  had  realgned  hia  position  as 
treasorer  and  abandoned  the  defendant'a  business,  and  had  not  offered  or 
tendered  hia  services  as  treasurer  to  the  defendant  since  the  day  of  his  res- 
ignation. The  trial  Judge  correctly  stated  the  only  question  in  the  case  when 
be  l^t  it  to  the  Jury  to  determine  whether  the  plaintiff,  in  June,  188St  re- 
algned his  office  of  treasurer.  Ttiat  question  the  jury  determined  apdnst 
plaintiff,  and,  as  there  waa  evidence  to  warrant  such  determination,  the  Judg- 
ment and  wder  must  ba  aiBrmed,  with  oosta.  Judgment  and  ord«  afllrmed* 
with  costo. 


Ffeiffeb,  Bespondent,  o.  Amebioah  SuBErr  Co.,  Appellant 
[SaperioT  Court  qf  New  York  VHy,  Qenmtl  Term.   Jane  38^  1800.) 
AppeiH  by  defendant  from  judgment  entered  on  Terdlet  ot  jaiy. 
A^ed  before  Sbdgwiok,  G.  J.,  and  Fbbbdhan,  J. 
SUekneif  <ft  aMpard,  for  appellant       F,  JSTugmt  and  Wm,  A  Amomh 
tat  reapondent 

PxB  Curiam.  Judgment  affirmed,  with  ooetai 


Austin*  Appellant,  v.  Ybohah,  Beapondant 
(Suprmne  Court,  OenercU  Tem\  fourth  DepartmenL  May  S,  1800.) 

Judgment  reversed,  and  new  trial  ordered,  with  oosta  to  abide  avant. 
Leave  giran  to  appeal  to  tba  court  ol  appeala. 
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RywKLL,  Appellant,  «.  Bubbsea*  BMpoadrat. 
(Mpranu  Odurt,  0«iwnil  Item,  Jburih  DtipartamtiL  Ibgr  li  ttNi) 
V«  cpliilion.  Order  ■fflmwil,  with  #10  ootfai  and  dtebuMnaiila. 


IftT.T.KB,  Batpondenti «.  Ksw  JsBSsr  BnAK-BOAT  Oo.»  AppcOaal. 
(AifnwM  Court,  Ofiuna  2Wm,  JVst  I>q>Qi  iiinwt  Am  0,  INO.) 
KooploloB.  lIMloa  denied,  with •10«oiti  to  SHpoaOnlb  to aUd* 
eC^peu. 


Sap  or  ToEDin  10. 
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Abandonment. 
Of  irite  br  hniband.  lee  SaiaiUt  md 


ABATEMENT  AND  BJB- 
VIVAIi. 

Death  of  party. 

1.  An  action  for  an  Injanctlon,  In  which 
inddentally  damans  for  the  maintenance 
of  a  railroad  are  demanded,  is  not  an  ac- 
tion for  trespaM.  and  on  the  death  of 

Slaintifl  may  bereTiTod  In  the  name  of  his 
OTiBOe  and  execotor.  Affirming  7  N.  T.  B. 
641.— Sanders  t.  New  York  EL  B.  Ca,  10 
N.  T.  S.  118. 

2.  The  rule  that,  where  one  of  several 
Joint  debtors  dies,  the  personal  represent- 
ative cannot  be  Joined  in  an  action  with  the 
snrvivors  except  on  the  allegation  of  the 
insolvenoy  of  tne  sarriTors,  applies  to  the 
case  of  the  death  of  a  Joint  debtor  pend- 
ing the  action,  and  Is  not  changed  by  Code 
CiTll  Proo.  N.  Y.  g  768,  which  proTldes 
that  **the  estate  of  a  person  or  party 
Jointly  liable  npon  contract  with  others 
shall  not  be  discharged  by  his  death,  and 
the  coori  may  make  an  order  to  bring  in 
the  proper  representative  of  the  decedent 
when  It  Is  neoessaiy  so  to  do  for  the  proper 
dlspositioa  of  the  matter. "  — First  Nat 
Bank  r.  huik,  lOK.  T.  &  Ml. 

BeTfral  on  appeaL 

8.  Code  Civil  Proc  N,  T.  gS  75fl^7M, 
provide  for  the  revival  of  an  acuon  on  the 
death  of  a  "plaintiff  "  or  "defendant.  *  Sec- 
tion 1S97  provides  that,  on  the  death  of  the 
advene  party  after  judgment,  an  appeal 
may  be  taken  as  if  he  were  living,  "but  It 
cannot  be  heard  nntil  the  heir,  devisee, 
execntoT,  or  administrator  *  •  *  has 
beeo  anbstltnted  as  the  respondent  *  Sec- 
tion 1298  provides  that,  when  either  party 
dies  pending  an  APPeal,  "If  an  order  snb- 
Btitnting  another  person  In  his  place  Is  not 
made  within  three  months  after  bis  death, 
*  *  *  the  court  In  which  the  appeal  is 
pending  may  *  •  •  make  an  order  re- 

3 airing  all  persons  interested  inthedece- 
enfa  estate  to  show  cause  before  it  why 


the  Judgment  *  *  *  should  not  be  re 
versed  or  affirmed,  or  the  appeal  dis- 
missed. "  Section  1786  provides  that  on  the 
death  of  either  party  to  an  action  to  re- 
cover a  chattel,  the  cause  of  action  sur^ 
vives  to  or  against  his  executor  or  admin- 
istrator. Held  that,  on  the  death  of  appel- 
lant In  an  action  to  recover  chattels  before 
argument  of  the  appeal,  the  court  of  ap- 
peals may  revive  the  action  In  the  name  of 
appellant's  assignee  for  benefit  of  credit* 
ors.— Riley  v.  Gltterman,  10  N.  T,  B.  88. 

4.  An  Improper  order  of  revival  made  by 
the  court  of  appeals  cannot  be  collaterally 
attacked,  but  can  be  remedied  only  by  an 
applicatiob  to  vacate  the  order.— lUley  v. 
cTittarman,  10  N.  Y.  &  88. 

Aooonunodatlon  Paper. 
Rlgbt^^  snretiei.  see  Jn^oMaMi  Tnrtru- 

Accomplice. 
TesUmony  of,  see  Orininat  LaUt  $,  . 

AOOOKD  Amy  SATISFAO- 
TZON. 


See,  also,  CompramiH; 
and  Di*ehargt. 


What  oonstitateB. 

1.  Acceptance  of  a  check  for  part  of  a 
claim  against  a  county,  where  there  Is  no 
dispute  as  to  the  facts,  and  no  agreement 
that  it  shall  be  In  full,  will  not  preclude  a 
recovery  for  the  residue.  Distinguishing 
People  V.  Supervisors,  88  Hun,  806.— Peo- 
ple v.  Board  of  Sup'rs,  10  K.  Y.  &  88. 

9.  The  fact  that,  on  leaving  his  master's 
employ,  a  servant  consented  to  receive 
the  amount  appearing  by  the  master's 
books  to  be  due  him,  does  not  show  an  ac- 
cord and  satisfaction,  where  the  servant 
refused  to  sign  a  re<»ipt  in  full,  and  gave 
no  receipt  at  all. — Roaenfeld  v.  New,  ION. 
Y.6.m 

8.  A  payment  of  money  by  a  bank  on  a 
claim  to  buy  Its  peace,  by  reason  of  which 
the  suit  was  discontinue^  was  a  aettlemenC 


V.10M.T.fl.-^l 


(96i; 
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within  the  meaning  of  ra  auignmant  of 

any  money  recovered  on  payment  or  Mttlo- 
ment  of  the  claim.— Beran  v.  Tradeemen's 
Nat.  Bank,  10  N.  Y.  &  677. 

Erldenoe— Burden  of  proof. 

4.  Wbere  defendant  alleges  an  accord 
and  eatisfaction,  he  has  the  burden  of  prov- 
inK  it— Roeenf^d  t.  New,  10  N.  Y.  8.  m 

Aoootmtlng. 

Between  partnen.  lee  Partnerthip,  4-S. 
By  executors,  etc..  see  Sseeeutort  and  Ad- 
minitti-atort,  7-10. 
guardian,  see  Ouardian  and  Ward,  3,  8. 

ACCOUNT  STATKD. 

What  oonstitateB. 

1.  In  1871  plaintiff  and  S.,  members  of  a 
firm  conducting  an  hotel,  made  an  agree- 
ment by  which  plaintiff  was  to  purcnase 
part  of  S.'b  interest,  and  for  a  continuance 
of  the  business  from  February  1,  1873.  un- 
til February  1, 1876,  when  plaintiff  was  to 
:  purchase  the  remaining  interest  of  8.;  the 
sale  to  be  made  at  the  cost  valuation  on 
that  date,  to  be  ascertained  according  to 
the  inventory  of  the  property.  In  the  man- 
ner adoDted  by  the  tirm.  It  was  further 
providea  that  tbe  annual  ezpeoses  for  re- 
pairs during  the  four  years  succeediog  Feb- 
ruary 1,  ISll,  should  not  exceed  the  aver- 
age of  the  same  expense  for  tbe  years 
prior  thereto.  The  partiea  knew,  from  the 
montbly  and  annual  statements  which  had 
been  regularly  made,  precisely  what  tbe 
amount  of  those  repairswere.  About  Feb- 
ruary 1, 1875,  the  executors  of  8.  complet- 
ed the  transfer  of  his  interest  to  plaintiff, 
and  note*  were  given  for  tbe  price  upon 
tbe  basis  «f  a  settlement  tben  had.  Held, 
that  the  accounts  rendered  between  plain- 
tiffs  and  8.  prior  to  1871.  upon  which  they 
settled  tbelr  rights  and  interests  in  the  bus- 
InesB  conducted  during  that  period,  were 
stated  accounts,  the  accuracy  of  which.  In 
the  absence  of  fraud,  could  not  be  attacked 
by  plaintiff  in  a  suit  brought  by  him 
10  vesrs  after  they  bad  been  rendered,  to 
open  the  settlement  of  187S.— Eingsley  t. 
Melcher,  10  N.  Y.  8.  68. 

d.  An  account  presented  by  plaintiff 
against  the  esute  of  a  decedent  showed 
that  the  principal  item  in  it  originated  in 
a  transaction  between  plaintiff  and  one  P. 
There  was  evidence  that,  when  the  account 
was  presented  to  decedent,  be  expressed 
surprise  at  tbe  amount  of  it,  said  that  P. 
ouitht  to  have  paid  it,  and  inKgested  a 
connter-claim.  Afterwards  he  s»a  that  he 
would  pay  the  account,  and  have  no  trou- 
ble about  it.  Held  insufficient  to  show  an 
account  stated  between  plaintiff  and  dece- 
dent.—Stevens  V.  Ayers,  10  N.  Y.  &  602. 


Acnoir. 

See.  also,  Limttadon  of  AeHona;  ParUm; 

Pleading;  Praetiee  m  CivU  CaieM;  Feaw 

in  OkiiX  Comm. 
Against  administrator,  see  Sueutan  mi 

Adminiatrafort,  18,  19. 

 corporation,  see  CorpcoHonB,  Ul 

officers  of  corporation,  aea  Corpora 

Uona,  11. 

 wife,  see  Stuband  and  Wife,  S. 

By  and  against  receivers,  see  Bseeittn.  1-i 
tenant,  see  Landtord  and  Tenant.  Z. 
receiver  of  national  baok,  see  Baab 

and  Banking,  8. 
wife,  see  Buaband  amd  W^a,  7.  a 
For  dispossession,  see  Ijandlord  amd  Ts- 
anU  11-18. 
libel,  etc.,  see  Libei and  Slando", 
obstruction  of  highway,  mo  Highita^ 

price,  sea  8aU,  17. 18. 
On  bond  of  receiver,  see  Reemven,  Gl 
contracts,  see  Contraeia,  16-16. 
tnsnrance  policy,  see  /nmronee.  6. 7. 
notes,  see  Negotit^lt  Iiutrumtntt,  5.  B. 
Particular  forms,  see  Amtmptif;  Sttctrnm 
Partition;  TrtMpau;  TVovtr  ana  Ommtr- 
turn. 

To  set  aside  agreement  for  ooniolidatiga 
of  religious  ■ooietiea,  we  SaHgitw  Sie* 
tiea,  a. 

Form. 

1.  Where  a  complaint  states  facta  whici 
constitute  a  cause  of  action  «>  eoninex. 
an  averment  of  negligence  on  the  psit  of 
defendant  will  not  make  the  action  one  a 
d«^.— Rothchild  V.  Grand  Trunk  By.  Ccl. 
10  N.  Y.  8.  86. 

ConsoUdatlon. 

2.  Plaintiffs  sned  for  the  contract  prlee 
of  goods  delivered  to  defendant.  Tbe  sa- 
swer  averred  a  failure  by  plaintllh  to  per- 
form their  part  of  the  contract,  wberebr 
defendant  was  sued  by  other  parties,  sai 
notice  was  given  to  plaintiff  to  atfTi™*  Ik 
defense  of  sucb  action,  wblt^h  had  been  it 
ferred.  Held,  that  a  motion  by  plaintJb 
to  have  tbe  two  actions  conaoliaatad  so 
that  the  rights  of  the  reapectire  partlei 
might  be  adjusted  so  as  to  conform  to  tfae 
facts  alleged  In  the  moving  «ffldavits.wh:ci 
facts  were  disputed,  waa  properly  deci«i 
—Gloncester  Iron-Works  T.Boerdof  Wsuf 
Com'rs,  10  N.  Y.  &  168. 

Bee  J^wutsrs  and  Aimintaratan. 

ADVSBSE  FOSSESSIOH. 

Unlnoloeed  lands. 

The  fact  that  a  vendee,  under  •wiinai 
contract,  ocoasionslly  cattlmberoaansi- 
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ditional  six  acres,  which  were  nnlndoied 
and  uDimproTeii,  does  not  give  him  title 
by  adverse  possession,  under  Code  CItII 
Proc.  N.  Y.  §  870,  which  provides  that  the 
use  of  unioclosed  land  for  the  supply  of 
fuel  or  of  fencing  timber  is  SQfficIent  to 
constitute  adverse  possession  by  one  dalm- 
iag  title  "founded  on  a  written  Instra- 
ment;"  the  vendee's  written  contract  not 
covering  the  six  acres.— Weeks  t.  Martin, 

ION.  iT&eso. 

Afadavit. 

In  attachment,  see  AttaeJtmmt,  4-4l 

Agency. 
Sea  iVAM^Nrfond  .^^cnt 

Aliens. 

Right  to  inherit  real^.  see  ilsscMl  md 

I)uiribution,  8,  i. 

Alimony. 
See  iMvpre^  4,  B. 

Amendment. 

Of  indictment,  see  Indieimmt  and  Tvf&r- 
matum,  S. 

pleading,  see  Iffeetmmtt  I^Mdinff, 

17-21. 
process,  see  Writi,  $. 
Toidict,  see  mat,  14 

A'"^TnftlBi 
VIclotts  horse,  liability  of  Uveiy-mui,  tee 

Answer. 

APFEAIi. 

See,  also,  (krtiorari;  Nm  TVfsl 

Prom  luttles  of  the  peaes,  cotta,  aee  Cbff*, 

16. 

[n  criminal  cases,  see  Orimtngi  Lau,  7, 8. 

When  appeal  liea. 

1.  An  order  refusing  to  dissolve  an  at- 
Achment  which  shows  that  both  parties 
irere  heard  on  the  motion  la  appealable 
vhetber  fonnal  notice  of  the  motion  was 
riven  or  not.— Thompson  v.  Dater,  10  N. 

8.  8ia 

2.  An  order  of  the  general  tenn  of  the 
;ity  court  of  New  York  affirming  a  Judg- 
nent  of  that  court  is  not  an  "actual  de- 
arminatlon"  In  the  action,  within  the 
DMnlngof  Code  avU  Proo.  N.  Y.  ft  8191, 


providing  that  an  appeal  may  be  taken  to 
the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  from  an  "actual  de-' 
termination"  made  by  the  marine  court 
(now  city  court)  of  New  York,  at  a  general 
term  thereof,  where  a  final  judgment  has 
been  rendered  upon  an  appeal  taken  to  the 
general  term.  In  such  a  ^ase  the  appeal 
lies  from  the  Judgment  entered  In  accord- 
ance with  the  directions  of  the  order,  and 
not  from  the  order  Itself.— Whitfield  v. 
Broadway  &  &  A.  a  Co.,  10  N.  T.  8. 106. 

Final  judgmenta. 

8.  Afterentryof  Judgment,  an  order  was 
entwed  to  the  effect  that  the  judgmen  t  waa 
not  to  be  deemed  to  determine  whether  a 
clause  in  the  agreement  between  the  par- 
ties involved  in  the  action  bad  been  abro- 
gated. The  parties  agreed  to  a  reference 
to  determine  the  question.  The  referee 
found  that  the  clause  was  abrogated,  and 
an  order  was  entered  to  that  effecL  Seld, 
that  such  order  was  in  terms  a  final  Judg- 
ment, and  appealable.— Buhler  v.  HaDhefl, 
10  N.  Y.  S.  2^4. 

Order  granting  temporary  ii^ime- 
tlon. 

4.  An  appeal  cannot  be  taken  from  an 
order  granting  a  tempor&iy  Injunction, 
when  no  motion  to  vacate  has  been  made 
as  prescribed  by  Code  Civil  Proc  §  620.— 
Aldinger  v.  Pugh,  10  N.  Y.  a  684;  People 
V.  Same,  Id. 

Time  of  taking. 

6.  Code  Civil  Proc  N.  Y.  g  8140.  provides 
that  the  Justice  of  the  peace  must  keep  a 
docket-book  in  which  be  must  enter  tbe 
judgment,  and  section  8046  provides  that 
an  appeal  most  be  taken  within  20  days 
after  tbe  entry  of  Jadgment  in  tbe  Justice's 
docket.  Held,  that  toe  time  for  taking  an 
appeal  from  tbe  Judgment  of  a  Justice  is 
to  be  reckoned  from  the  entry  of  the  Judg- 
ment in  his  docket-book,  and  not  from  tbe 
entry  In  his  minutea.— Beoerlein  v.  Hodgea, 
10  if.  Y.  a  605. 

Hehearing. 

6.  A  rehearing  will  not  be  granted  on 
the  ground  that  counsel  overlooked  a  case 
alleged  to  be  in  point,  but  which,  on  ex- 
amination, does  not  affect  the  question  in 
issue.— Ross  v.  8imon,  10  N.  Y.  8.  742. 

7.  In  an  action  for  an  Injunction  against 
'  the  operation  of  an  elevated  railroad  on 
the  street  in  front  of  plaintiff  a  premises, 
and  for  damages  caused  thereby,  a  judg- 
ment for  plaintiff  was  reversed  because 
of  incompetent  testimony  concerning  the 
value  of  such  premises.  Held,  that  a  re- 
hearing would  be  granted;  it  not  appear- 
ing that  the  admission  of  such  testimony 
affected  plaintiff's  right  to  an  injunction. — 
Lawrence  v.  Metropolitan  EL  Rv.  Cob,  10 
N.  Y.  &  74a 
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Bnrrogate's  deolaion— Notloe  of  en- 
try. 

8.  Code  Civil  Proc  N.  Y.  g  2573.  re- 
lating to  appeals  from  sorrogates'  decreee, 

EroTides  that  an  appeal  by  s  party  must 
B  taken  vlthln  80  days  after  the  aerrice 
apon  him  or  his  attorney  af  a  copy  of  the 
decree  from  which  theappeal  is  taken,  and 
a  written  notice  •t  the  entry  thereof. 
Bsld,  that  affidavits  as  to  the  service  of  a 
surrogate's  decree  adjudging  certain  lega- 
cies void,  which  failed  to  show  that  writ- 
ten notice  of  the  entry  of  the  decree  had 
alio  been  served,  were  insufficient.  Re- 
versing 9  N.  Y.  8.  448.  —  In  re  Kavanagh's 
Estate? ION.  Y.  B.  609. 
From  justice  of  the  peace— Jorisdlo- 
.  tion. 

B.  On  appeal  from  the  Judgment  of  a 

Justice  in  a  case  in  which  he  had  no  juris- 
iiction  on  account  of  the  residence  of  the 
defendant,  ^davits  of  defendant,  show- 
ing the  residence  of  the  parties,  are  com- 
petent, tinder  Code  Civil  Proc.  g  8057,  pro- 
viding that,  upon  appeal,  errors  in  fact  not 
affecting  the  merits  of  the  action,  and  not 
witbla  Uie  Icnowledge  of  the  justice,  may 
be  determined  upon  affldavitt.— Lorocqne 
V.  H^vey,  10  N.  z.  &  576. 

PreBumptioQ. 

10.  Where,  after  reply  to  an  aniwar  set- 
ting up  a  connter-daim,  defendant  flies  an 
amended  answer,  also  pleading  a  counter- 
claim, and  a  motion  for  Judgment  on  the 
rounter-claim  is  denied  on  the  ground  that 
"the  reply  served"  was  a  sumcient  reply 
thereto,  it  will  be  presumed  on  appeal,  in 
the  absence  of  the  original  answer  from 
the  case,  that  the  counter-claim  set  up  in 
the  amended  answer  was  the.  same  as  that 
set  up  in  the  original  answer.— LambwtjT. 
Roberta.  10  N.  Y,  a  180. 

Bevlew— Findings  by  court. 

11.  Where  only  two  witnesses  testify, 
the  determination  of  the  trial  judge  on  a 

anestion  of  fact  will  not  be  reviewed  by 
le  general  term,— New  York,  L.  B.  &  W. 
a  Co.  V.  Beime.  10  N.  Y.  B.  191. 

 Findings  of  referee. 

19.  Where  the  only  testimony  for  de- 
fendant is  that  of  her  husband,  who  is  un- 
contradicted, a  judgment  for  plaintiff  will 
not  be  disturbed  on  appeal,  as  it  was  for 
the  referee  to  Judge  oi  the  credibility  of 
the  witness.— Farmer  v.  Bmigraut  Indus- 
trial Sav.  Bank,  10  N.  Y.  8,  435. 

18.  On  an  issue  whether  antbority  to  set- 
tle an  action  had  been  revoked  by  plaintiff 
before  a  eettlemeut  was  actually  made,  the 
dndicg  of  the  referee,  to  whom  the  matter 
was  referred,  is  not  conclusive  upon  the 
general  term,  but  it  is  the  duty  of  that 
court  to  consider  the  evidence,  and,  if  up* 
•n  the  whole  case  it  thinks  a  different  re* 


suit  should  have  been  arrived  at,  to  ded>1« 
accordingly.— Sperb  v.  Metropolitan 
Ry.  Co.,  10  N.  f .  &  865. 

 Weight  and  snfiQoienoy  of  ovi- 

denoe. 

14.  A  Judgment  will  not  be  disturbed  n 
appeal  when  the  verdict  on  which  It  j 
based  is  Justifled  by  the  evidence.— Edi? 
V.  Weiss,  10  N.  Y.  8.  589. 

15.  A  verdict  for  plaioUif  for  persosii 
injuries,  rendered  on  the  testimony  of  her- 
self and  one  other  witness,  as  against  thit 
of  seven  opposing  witnesses,  will  not  be 
disturbed  as  against  the  weight  of  evidence 
when  the  testimony  for  defendant  is  oa- 
tradictory,  and  shows  circumstances  tend^ 
ing  to  support  plaintiff's  tlieofy  of  the 
accident.— Schick  v  Brooklyn  City  R  Co, 
10  N.  Y.  8.  638. 

16.  In  an  action  by  a  vendor  against  tke 
vendee  for  refusal  to  take  goods  in  acc«^ 
ance  iHth  the  contract  of  ule.  a  Undiulif 
the  referee  that,  by  reason  of  the  fsfhci 
of  defendant  to  take  certain  goods,  plsi:- 
tlfl  was  damaged  in  a  certain  sam,  casw; 
be  objected  to  en  appeal  on  the  gromi 
that  it  fails  to  state  the  facts,  when  b» 
case  is  made,  and  the  OTidence  is  not 
brought  np.— Donn  t.  Hnn^  10  N.  T.  & 
419. 

17.  The  fact  that  plaintiff's  testimoniTB 
In  contradiction  to  her  testimony  given  n 
a  former  trial  is  not  sufficient  to  oTertbzov 
a  verdict  in  her  favor. — Murphy  r.Bme. 
W.  4  O.  R  Co..  10  N.  Y.  8.  KM. 

18.  In  an  action  by  a  oondnctm  to  is- 
cover  for  services  rendered  in  Sopteabcr 
and  part  of  October,  defendant  set  up  itm 
in  August  plaintiff  had  collected  fares  for 
which  he  had  failed  to  acconnt.  and  tbu 
by  the  terms  of  his  contract  his  s^Uujtu 
not  to  be  paid,  in  such  case,  till  the  Um 
were  acconnted  for.  SsTeral  prinM  di- 
tectives  testified  that  plaintiir  bad  ooDk(- 
ed  the  fares  unaccounted  for.  Plaintilt  it 
nied  the  misappropriation,  and  tiie  jsrr 
found  for  him.  Msd.  that  the  vsral.t 
would  not  be  disturbed. — RandT.BsBt 
W.  &0.  R  Co.,  10  N.  Y.  a  800. 

19.  A  brakeman  who  had  strode  hishesi 
sgainst  something  while  riding  on  top  of* 
box-car,  going  through  a  tonne],  saed  ibt 
railroad  company  for  the  inlniy  on  tte 
ground  that  it  was  negligent  in  not  girit: 
him  notice  of  a  brick  arch  In  the  tsKt 
which  reduced  Its  height  to  4  feet  7  incte- 
above  the  top  of  the  car.   At  the  tot  tra 
plaintiff  testified  that  he  was  In  a 
posture  when  the  car  entered  the  tuns-, 
and  the  court  of  appeals  reversed  a  joi: 
ment  in  his  favor  on  the  ground  that  it 
physically  impossible  for  him  to  have  co*: 
in  contact  with  the  arch  while  in  that  p- 
sition.  At  the  second  trial  plaintiff  te» 
fled  that  he  rose  up  as  he  entered  ths  in 


Digitized  by  Google 


960 


nel  to  go  on  the  top  of  the  car  to  another 
brake:  that  he  was  not  asked  on  the  first 
trial  whether  he  stood  up;  and  that  he  then 
testified  that  the  tunnel  looked  ai  though 
he  conld  stand  op  and  go  through  without 
any  trouble.  Meld,  that  a  verdict  In  his 
favor  would  not  be  disturbed. — Hunter  v. 
New  York.  O.  &  W.  R  Co.,  10  N.  Y.  8. 793. 
 Conflloting  evidence. 

20.  Where  the  evidence  Is  conflictlDg, 
the  findings  of  the  trial  Judge  will  not  be 
disturbed  on  appeal.— Gilmore  v.  Ham,  10 
N.  Y.  &  48;  Boyle  t.  Van  Taseel,  V- 

81.  Where,  in  an  action  for  rent  reserved 
00  a  written  lease,  the  evidence  is  conflict- 
ing as  to  whether  the  landlord  assented  to 
the  surrenderor  the  premises,  and  the  Jury 
find  for  plaintiff,  the  verdict  will  not  be 
disturbed— Underhill  v.  Collins,  10  N.  Y. 
S.680. 

88.  Where  plaintiff's  contention  in  an  ac- 
tion for  personal  injuries  is  supported  by 
three  witnesses,  whose  testimony  is  denied 
by  seven  witnesses  for  defendant,  a  verdict 
for  plaintiff  will  not  be  disturbed  on  Ap- 
peal.—Volk  v.  Livingston.  10  N.  Y.  8.  811. 

88.  In  an  actioii  for  the  diversion  of  anr- 
face  water,  a  verdict  for  plaintiff  on  con- 
flicting evidence  will  not  be  disturbed, 
though  the  evidence  of  plaintiff  himself 
was  not  as  full  and  conclusive  as  It  might 
have  been,  it  appearing  that  on  previous 
trials,  when  the  jury  agreed,  the  verdict 
was  for  plaintiff,  and  that  the  last  trial  oc 
curred  16  years  since. — Beely  t,  Shaffer.  10 
N.  Y.  8.  888. 

34.  Id  an  action  based  on  false  represen- 
tations by  defendants,  a  verdict  for  plain- 
tiffs was  set  aside  on  the  ground  that  it  was 
not  sustained  by  the  evidence,  and  the  or- 
der WHS  affirmed  on  appeaL  On  the  sec- 
30d  trial  a  verdict  was  directed  for  defend- 
ints.  The  evidence  was  as  consistent  with 
ibe  innocence  of  defendants  as  with  their 
^ilt.  Skid,  that  the  direction  of  a  verdict 
irould  not  be  distarbed  by  the  general 
erm.— Fenno  t.  Hannan.  10  N.  T.  S.  40a 

blatters  not  apparent  of  record. 

85.  Questions  of  fact  will  not  be  reviewed 
ly  the  general  teno  where  the  appeal-book 
'alia  to  show  that  It  contains  all  the  evl- 
lence.— Davis  v.  Willis.  ION.  Y.  S.  888. 

36.  Where  the  record  does  not  show  that 
t  contains  all  the  evidence,  the  findings  of 
he  lower  court  on  questions  of  fact  will 
lot  be  reviewed  on  appeal.— First  Nat 
3ank  v.  Bard,  10  N.  Y.  S.  684. 

27.  Where  the  case  on  appeal  contains 
10  order  denying  a  motion  for  a  new  trial, 
he  general  term  cannot  review  the  ques- 
lons  whether  the  verdict  was  against  the 
reight  of  evidence,  and  whether  it  wasex- 
«8Stve.— Blohm  v.  Bamber.  10  N.  Y.  8. 98. 

S&  Code  Civil  Froo,  N.  Y.  §  864ff.  pro- 
vides tha^  on  the  trial  of  an  Iwoe  of  fact. 


"the  surrogate  must  file  in  his  ofSce  his 
decision  tn  writing,  which  must  state  sep- 
arately the  facts  foand  and  the  conclusions 
of  law.  Either  party  may,  upon  the  set- 
tlement of  a  case,  request  a  finding  upon 
any  question  of  fact,  or  a  mlinc  upon  any 
question  of  law;  and  an  exception  may  be 
taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rule  accordingly.  An 
appeal  from  a  decree  or  an  order  of  the 
snrronte's  court  brings  np  for  review 
*  *  *  each  decision  to  which  an  excep- 
tion is  duly  taken  by  the  appellant,  as  pre- 
scribed in  this  sectloa. "  Held,  that  a  case 
on  appeal  from  a  decree  of  the  surrogate 
which  does  not  contain  a  decision  in  writ- 
ing stating  "separately  the  facts  found 
and  conclusions  of  law, "  aa  required  by 
section  8645,  presents  no  question  for  re- 
view, and  will  be  remanded  for  proper 
proceedings.— In  re  Falls'  Batate,  10  N.  Y. 

Harmless  error. 

89.  Brror  in  ezelnding  testimony  on  di- 
rect examination  of  a  witness  is  cued 
where  he  states  the  facts  called  for  on 
his  cross-examination.— Arthur  v.  Wright, 
10  N.  Y.  S.  868. 

80.  Where  certain  facts  are  admitted  by 
the  answer,  the  admission  of  incompetent 
evidence  to  establish  them  is  not  preln- 
dicial.— Coffey  v.  Lyons,  10  N.  Y.  a  817. 

81.  Error  in  refusing  to  strike  out  plain- 
tiff's testimony  as  to  a  conversation  with 
the  doctor  at  the  hospital.  In  which  the 
latter  told  him  he  had  a  lot  of  ribs  broken, 
was  harmless,  in  view  of  competent  evi- 
dence, wholly  uncontradicted,  that  plain* 
tiff  had  sustained  a  fracture  of  the  ribs.— 
Atkinson  v.  Oelsner,  10  N.  Y.  8.  883. 

88.  Error  cannot  be  predicated  on  the 
admission  of  improper  testimony  where  it 
is  afterwards  stricken  ont,  and  the  jury 
Instructed  to  disregard  It,  unless  it  appears 
tbat  the  party  objecting  was  prejudiced  by 
the  admission  of  such  testimony.— New* 
man  v.  Ernst.  10  N.  Y.  8.  810. 

88.  The  admission  in  evidence  of  a  depo* 
sition  in  violation  of  Code  Civil  ProcN.  Y. 
§  888,  whieh  provides  that  the  deposition 
of  a  person  not  a  party  shall  not  do  read 
In  evidence  until  it  is  proved  that  the  wit- 
ness is  dead,  or  is  absent  from  the  state,  so 
that  his  attendance  cannot  be  compelled 
with  reasonable  diligence  by  subpoena,  is 
harmless  error  when  the  witness  subse- 
quently testifies  orally  to  the  same  facts  as 
were  returned  In  the  commission.— Slo- 
cum  V.  Slocum,  10  N.  Y.  8.  878. 

84.  The  evidence  consisted  of  a  stipu- 
lated statement  of  facta,  and  it  was  stipu- 
lated that  plaintiff  gave  prima  facie  evi- 
dence of  these  facts,  and  that  defend- 
ant objected  to  parts  thereof  as  incompe- 
tent and  irrelevsnt,  and  that  In  oase 
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of  defeodant's  taking  an  appeal  the  rec- 
ord should  be  so  framed  as  to  preserTo  all 
its  rights  of  objectioD  and  ezceptioD,  No 
objections  were  brought  to  the  eonrt's  at- 
tention on  the  trial.  HoreoTor,  proof  of 
defendant's  liability  ttas  not  dependent 
on  the  objectionable  evidence.  lield,  that 
the  judgment  woald  not  be  reversed  by 
reason  of  the  admission  of  this  evidence. — 
CUy  of  New  York  v.  National  Broadwaj 
Bank,  10  N.  Y.  S.  RSS. 

88.  Hie  payments  indoraed  on  the  con- 
tract showed  that  a  large  balance  of  the 
purchase  money  was  stfll  unpaid.  In  ad- 
dition to  the  erroneously  admitted  evidence 
of  the  vendee's  administrator,  the  only  ev- 
idence of  payment  consisted  of  alleged  ad- 
missions to  that  effect  by  the  vendor,  to 
overcome  whidi  plaintiffs  introduced  ad- 
missions by  the  vendee  that  a  large  amount 
due  on  the  contract  had  never  been  paid. 
ffeld  that,  though  Code  Civil  Proc  N.  Y.  g 
1008,  permits  an  appellate  court  to  disre- 
gard an  error  in  the  admission  of  evidence 
where  substantial  j  ustice  has  been  done,the 
general  term  could  not  fairly  say  that  the 
evidence,  without  the  objectionable  part, 
was  sufficient  to  sustain  a  finding  that  the 
contract  bad  been  paid  in  full,  and  hence  a 
new  trial  would  be  granted.— Parks  t.  An- 
drews. 10  N.  Y.  B. 

Waiver  of  objections. 

86.  Where  defendant  demurs  to  a  com- 

filaint  on  four  different  grounds,  and  the 
Bsoes  raised  are  separately  determined, 
demurrer  being  sust^ned  as  to  some  of 
the  grounds  and  overruled  as  to  others,  the 
failure  of  the  defendant  to  take  an  appeal 
from  that  part  of  the  Judgment  adverse  to 
him  precludes  him  from  objecting  thereto 
on  appeal  from  the  final  Judgment. — Law- 
rence V.  Church,  10  N.  Y.  S.  566. 

IdttbllltleB  on  appeal-bond. 

87.  Code  Civil  Proc  N.  Y.  c.  18,  tit  8, 
art  4,  8666-2669,  provide  that  an  appeal 
from  a  surrogate's  court  may  be  taken  to 
the  general  term  of  the  supreme  court,  and 
prescribe  the  procedure.  Section  36S1 
provides  that  the  surrogate  may  at  any 
time  authorize  any  person  aggrieved  to  sue 
on  an  undertaking  given  on  appeal  from 
an  order  or  decree  in  his  court.  Held,  that 
section  1809,  contained  in  chapter  13,  tit. 
1,  relating  to  "appeals  generally, "  which 
declares  that  no  action  shall  be  maintained 
on  an  undertaking  eiven  on  an  appeal  to 
tbesnpremecourt.'Hisprescribediu  *  *  * 
this  chapter,  **  until  after  10  days  from  the 
service  of  notice  of  the  entry  of  a  Judg- 
ment, or  order  affirming  the  judgment  or 
order  appealed  from,  or  dismissing  the  ap- 
peal, does  not  apply  to  appeals  from  sur- 
rogates' (wnrtB.— Hfldreth  t.  Lerche,  10  N. 
T.  a  288L 


Applicafdon. 

Of  payment,  see  Pavnuni,  8. 
town  taxes,  tee  Tomu,  t,  7. 

Aqueduct  Ck>ininissioii. 

Powers  and  duties,  see  BminaU  Jpsisfc^ 
2-6. 

Argrum^t  of  CounBeL 
See  Trial,  8, 4. 

ABBEST. 

Of  debtor  of  Insolvent  cmpondcm,  sss 

Chrporaticn*,  16.  it. 

In  civil  actions — Complaint. 

1.  Where  the  complaint  in  an  action  for 

S3ods  sold  alleges,  in  the  language  of  Cods 
ivil  Proc.  N.  Y.  §  B49.  subd,  4,  proTidin* 
for  arrest  in  civil  cases,  that  defendants 
were  "guilty  of  a  fraud  in  contracting  cr 
inourrlng  the  liability, "  it  may  be  amwd- 
ed  so  as  to  state  the  facta  conatltating  tbe 
fraud.— McBride  v.  Langan,  10  N.  Y.  a 
554. 

2.  A  complaint  in  an  action  for  the  pries 
of  goods  sold,  which  allegea  that  defend 
ants  were  guilty  of  fraud  in  coutrai^r 
the  debt,  and  that  theyhava  Asposedu 
their  property  with  Intent  to  defraud  their 
creditors.  Is  sufficient,  when  supported  by 
proper  proof,  to  support  a  warrant  of  a^ 
rest— McBride  v.  Langan,  10  N.  Y. 

8.  A  complaint  which  alleges  that  de- 
fendant, as  plaintiffs'  agent,  sold  merchsa- 
dise  and  received  theprocaeda,  and  refuses 
to  pay  over  the  sum  so  received  as  plain- 
tiffs' acent,  will  not  support  an  order  of 
arrest,  under  Code  Civil  Proc  N.  Y.  gSiJ. 
providing  that  a  defendant  may  be  arrest- 
ed. In  an  action  to  recover  money  or  prop- 
erty, "where  It  is  sieged  in  the  complaist 
that  the  money  was  received,  or  the  prop- 
erty was  embwzled  or  frandnlently  misap- 
plied, by  *  *  *  a  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capacity. 
Harland  v.  Howard,  10  N.      a  449i 

 AiBdavita. 

4.  tinder  Code  Civil  Proc  TH.  §  SSI, 
which  prescribes  that  fa  cases  in  wMdi  a^ 
rests  are  authorized  In  civil  actions  th* 
cause  of  action  must  be  made  to  appear  by 
affidavit,  it  is  not  sufficient  that  the  acn 
are  charged  upon  information  and  belief; 
and  where  the  cause  alleged  is  ccmspirscr 
to  defraud  the  state  the  affidavits  mast 
state  facta  which  show  that  the  conspiracr 
is  provable.— People  v.  8n^th,  10  N.  Y.  & 
689. 

6.  Where  the  cause  of  action  sdleged  is 
conspiracy,  it  la  not  taffl<dent  to  jQaufy  as 
arrest  that  it  appears  fran  affidaTita  thst 
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one  or  more  of  the  defendaati  did  defraud 
the  itate.  when  It  is  not  shown  to  be  pror- 
able  that  they  did  so  In  pursuance  of  a 

eoDspiracy.— People  v.  Snalth.  10  N.  Y.  S. 
S89. 

6.  Affidavits  averrln?  that  defendant  had 
admitted  that  he  had  obtained  the  delivery 
to  him  by  plaintiff  of  a  bill  of  lading  by 
ezpresBly  promising  to  collect  as  the  agent 
of  plaintiff  the  money  due  for  the  goods 
represented  by  tbe  bill,  and  pay  It  to  plain- 
tiS  at  once,  and  that  he  had  collected  the 
mone^,  and  personally  appropriated  it.  are 
sufficient  to  Justify  an  order  ot  arrest.— 
Hirsh  V.  Van  der  "Perren,  10  N.  Y.  a  449. 

 Abase  of  prooesa. 

7.  A  private  detective,  without  a  war- 
rant, forcibly  seized  defendant  for  the  pur- 
pose of  detaining  him  nntU  the  order  of 
arrest  conld  be  served  on  him  by  the  proper 
officer.  SM  that,  though  tbe  order  of  ar- 
rest was  subaequently  served,  while  de- 
fendant was  detained  on  a  charge  of  as- 
sault committed  In  breaking  away  from 
the  detective,  there  was  an  abuse  of  pro- 
cess, for  which  the  order  should  be  set 
aside.— Harland  t.  Howard,  ION.  Y.  S.  449. 


Asseasmenti 

See  Taxation,  S-A, 

For  public  improvements,  sc 
Corporatioiu,  40-48. 


ASSiamCENT. 

See,  also,  Aatiffttrnmi  for  Btn^  (Avd- 
Uor$. 

Of  charter  of  corporation,  see  Corpora- 

Uona.  & 

Insurance  policy,  see  InauraTiei,  1. 
judgment,  see  Judgment,  20. 
mortgages,  see  Mortgaga,  8. 

Bights  of  assignee. 

1.  The  administrators  agreed  with  a 
mortgage  creditor  of  decedent  not  to  bid 
against  nim  at  the  foreclosure  sale  of  de- 
cedent's land,  provided  the  mortgagee 
would  discharge  certain  judgments  which 
h«  held  against  the  estate.  This  agree- 
ment was  executed  by  the  administrators, 
and  the  mortgagee  bouxht  in  the  land  for 
less  than  his  debt,  though  it  was  easily 
worth  that  and  the  Judgments.  Prior  to 
thia  agreement  the  mortgagee  had  assigned 
without  conslderstitm  the  JudgmeQts  to  his 
wife.  Held,  that  she  could  not  enforce 
them  against  the  estate,  as  sbe  occupied  no 
better  position  than  her  assignor.— French 
T.  Stevenson,  10  N.  Y.  a  88C 

Sl  An  aialgnmeBt  by  D.  of  a  portion  of 
ft  claim  against  a  bank,  after  stating  that  a 
suit  was  pending  aninst  the  bank  for  the 
entile  claini,  proTiaed  that  tbe  aolt  was  to 


proceed  to  final  jndgment  in  the  name  and 
at  the  expense  of  D.,  and  that  tbe  sum  as- 
signed should  be  paid  to  tbe  assignee  im- 
mediately upon  the  payment  or  settlement 
of  the  claim  bv  the  banlE.  The  instrument 
then  conferred,  authority  npon  the  attorney 
of  D.  conducting  the  suit,  or  whoever 
should  act  for  D.  m  the  settlement,  to  pay 
to  the  assignee,  immediately  upon  the  re- 
ceipt of  the  money,  the  amount  assigned. 
Held  that,  notice  of  the  assignment  having 
been  given,  the  assignee  could  maintain 
an  action  directly  against  the  bank  for  his 
part  of  moneys  paid  by  it  to  D.  in  settle- 
ment of  the  claim,  the  assignee  not  having 
consented  that  such  portion  should  first  go 
intothehandsof  D.— BerauT.  Tradesmen's 
NaLBank.lOH.Y.  &677. 

ASSIGNMENT  FOB  BEIVEFIT 
OF  CREDITOBS. 

Liability  of  assignee  for  costs,  lee  QnU,  6. 

Schedule  and  inventory. 

I.  Laws  K.  Y.  1888,  c.  294,  amending  the 
general  assignment  act,  (Laws  1677,  c.  460.) 
so  as  to  provide  that,  in  an  assignment  for 
benefit  of  creditors,  tbe  residence,  kind  of 
business  carried  on  by  tbe  debtor  at  tbe 
time,  the  place  where  conducted,  and,  if  in 
adtr,  the  street  and  number,  should  be 
speaflcally  stated.  Is  merely  directory  r  and 
tbe  failure  of  tbe  assignor  to  fully  comply 
fherewith  will  not  render  the  assignment 
void.  Following  Taggart  v.  Sisson.  9  N. 
Y.  8. 758.— Mulliu  v.  8i8son.  10  N.  Y.  a  801 ; 
Boak  V.  Blair,  Id.  898. 

D^very  of  deed  to  assignee. 

3.  A  debtor  prepared  and  placed  In  the 
hands  of  his  attorney,  who  was  defending 
a  suit  against  him,  an  assignment  for  the 
benefit  of  creditors.  On  tbe  day  of  the 
trial  the  debtor  Instructed  the  attorney 
that  he  should  not  delirer  the  Instrument 
that  morning.  No  subsequent  directions 
were  given,  and  there  was  do  evidence  of 
any  directions  having  been  given  to  deliv- 
er the  instrument  at  any  particular  time. 
After  Judgment  was  entered  In  the  suit 
against  the  debtor,  tbe  attorney,  without 
consultation  with  the  client,  delivered  the 
assignment  to  tbe  assignee.  Held,  that  the 
assignment  never  became  effective  as 

rinst  creditors.— Kingston  t.  Koch.  10 
y.  aaoa. 

Confession  of  judsment. 

8.  The  single  circumstance  that  a  judg- 
ment is  confessed  at  or  about  the  time  of 
the  execution  of  ageneral  assignment  does 
not  alone  warrant  the  conclusion  that  the 
confessed  Jndnnent  Is  a  part  of  the  assiim- 
menL— Tint  Hat  Bank  t.  Bard.  10  Krr. 
a  684. 
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PrefSarenoeB. 

4.  A  haaband  who  makn  an  asBtgDineiit 
for  thfl  benefit  of  creditors  may  prefer  a 
debt  leeally  due  to  hia  wife.  — Eitteredge 
V.  VanTasaell.  10  N.  T.  8.  93. 

5.  An  aBsignmentfor-benefit  of  creditors 
is  not  rendered  invalid  by  preferring  the 
wifd  and  sister-in-law  of  the  aaslgnor  for 
bona  ftU  debts,  for  money  loaned  by  them 
to  him.— Lyon  V.  Davis.  10  N.  Y.  B.  183. 

ASSOCIATIONS. 

Sea,  also.  Benevolent  Bof^Ma;  Offrporattom; 

Inruranee;  Religioxu  Societiee. 

Eridenoe  of  membership. 

1.  Where  a  defendant  who  Is  saed  as 
president  of  an  nnincorporated  aisoclation 
consisting  of  seven  or  more  members 
{Code  Civil  Proc  N.  T.  g  1019.)  falls  to 
produce  tbe  constitution  and  by4aws  of 
theassociation  after  being  notified  to  do  so, 
evidence  that,  in  addition  to  the  original 
members,  tlckata  were  issued  to  a  large 
number  of  other  persons  who  contributed 
to  the  support  of  the  association,  and  were 
entitled  to  all  the  privileges  of  the  original 
members,  is  sufficient  proof  that  the  asso- 
ciation  consisted  of  more  than  seven  per- 
aons.— Haden  v.  Clarke,  10  N.  Y.  8.  891. 

Aotlons  by  trusteea— Pleading. 

2.  Plaintiffs,  as  trustees  of  a  volantary 
association,  sued  for  semi-annnal  payments 
on  an  agreement  bv  which  certain  prop- 
erty was  leased  to  defendant  The  agree- 
ment under  which  the  association  waa 
formed,  and  to  which  defendant  was  a 
party,  provided  that  tbe  trustees  to  be  ap- 
pointed should  be  authorized  to  lease  the 
property,  as  was  done  in  the  agreement 
with  defendant,  and  that  the  money  to  be 
paid  by  defendant  should  be  paid  to  or  re- 
covered by  them.  Seid  that,  though  tbey 
were  trastees  of  an  express  trust,  capable 
of  enforcing  the  agreement,  within  Code 
Civil  Proc  N.  Y.  §  349,  the  court  properly 
refused  to  strike  from  the  complaint  an 
allegation  that  plaintiffs,  as  trustees,  had 
in  a  preceding  suit  recovered  other  and 
prior  installments  on  the  lease,  as  this  was 
a  material  averment  showing  plaintiffs' 
right  to  maintain  the  action  as  trustees. — 
Humphreys  v.  Kew  York,  L.  £.  ft  W.  R. 
Co.,  10  N.Y.&4B1. 

ASSUMPSIT. 

When  Uee. 

1.  The  fact  that  a  contract  Is  void  under 
the  statute  of  frauds  will  not  preclude  a 
recovery  for  services  actually  rendered  in 

Sursuance  thereof.— Springer  v.  Blen,  10 
[.  Y.  8.  680. 


&  In  an  action  to  recoTer  bade  money 
overpidd  in  the  aettlement  of  an  acconnt, 
it  appeared  that,  there  beinff  a  diapate  as 
to  the  amount  of  the  accountL  defendant 
agreed  that  if  plaintiff  would  par  the 
amount  of  his  demand,  which  iDcfnoed  an 
indebtedness  from  plaintifl  to  a  third  per- 
son, wfao  had  assigned  It  to  defendant,  he 
would  repay  whatever  sum  it  should  be 
ascertained  on  a  settlement  of  the  account 
between  plaintiff  and  the  third  person  bad 
been  overpaid  by  plaintiff.  Plaintifl  ef- 
fected a  settlement  with  bte  debtor,  and 
got  a  receipt  showhyr  the  exact  amount  of 
his  indebtedness.  £Md,  that  he  could  re- 
cover back  the  difference  between  the 
amount  of  tbe  receipt  and  the  anm  paid 
defendant— Keenholta  t.  Church,  10  K. 
Y.  8.  615. 

Pleading. 

8.  Complainant  alleged  that  plaintiff 
shipped  goods  to  defendant,  bit  agent,  to 
sell,  and  that  defendant  collected  the  i»o- 
ceeds,  and  converted  same  to  his  own  use. 
An  order  of  arrest  founded  on  andi  con- 
plaint  was  vacated  upon  appeal  becanie 
the  complaint  did  not  allege,  as  required 
by  Code  Civil  Proc.  N.  Y  S  W9,  that  de- 
fendant converted  money  received  'in  s 
fiduciary  capacity."  0  N.  T.  a  8.  Ad 
that  the  complaint  stated  a  good  eanaa 
action,  though  not  for  money  received  in  a 
fiduciary  capacity,  and  that  the  trial  court 
erred  in  dismissing  the  complaint— Bart- 
lett  T.  Butorins.  10  H.  Y.  &  800. 

ATTAOHMBNT. 

See.  also,  iRvwalUm. 

Oronnda. 

1..  The  fact  that  defendants'  atoek  hu 
decreased  from  96,000  to  fS.OOO  during  a 
period  of  eight  months  of  unsuccessful 
business  will  not  sustain  an  attachment  oi 
the  ground  that  they  have  frandulenily 
disposed  of  their  property.— TliompsoB  v. 
Dater,  10  K.Y.  8.618. 

S.  ^at  defendants  were  negotiating  for 
the  sale  of  their  business  at  it*  relae.  but 
declined  to  pay  plaintiffs,  or  to  promise  to 
pay  them  out  of  the  avails  of  the  aale,  if  it 
should  be  made,  and  also  refused  to  mak- 
a  pro  rata  general  assignment,  is  no  evi- 
dence of  an  intention  to  fraudulently  dif- 
poie  of  their  property.— Tbompaon  t.  Die 
ter.lOH.Y.a.«18r 

Property  subject  to— Bgnltable  in- 
terest in  land. 

8.  The  owner  of  land,  tn  conaideratim 
of  and  for  the  purpose  of  securing  a  loan, 
agreed  to  execute  to  defendantaH^.  &.  aDd 
T.,  a  varrantT  deed,  and  said  defendutt. 
in  consideration  of  the  deed,  agreed  to  ad 
vance  the  money.  It  was  further  agreed 
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tbat  tbe  deeds  ihould  be  tecurity  for  the 
loan  for  t  term  not  exceeding  a  year,  and 
on  repayment  of  tbe  loan  wltnln  a  year  tbe 
premises  should  be  reconveyed:  but.  in 
case  tbe  losn  should  not  be  repaid  within 
a  year,  then  tbe  deed  was  to  become  a  deed 
absolute,  and  said  defendants  were  to  be 
owners  in  fee-simple  absolute.  Pursnant 
tbereto  a  deed  witb  the  nsual  covenants  of 
warranty  was  ezecoted  and  recorded.  Tbe 
agreement  was  not  recorded.  The  loan 
was  not  repaid  within  the  year,  and  the 
owner  of  tbe  real  estate  surrendered  pos- 
Mssion  to  said  defendants,  wbo  afterwards 
sold  and  conveyed  it  to  a  fourth  defendant 
Thereafter  plaintiff  commenced  an  action 
by  publication  against  said  owner  as  a  noo- 
reaident.  and  at  the  same  time  levied  an  at- 
tachment on  said  real  estate.  Judgment 
was  entered  by  default.  Ckide  Civil  Proc. 
K^.  Y.  §  707,  provides  that,  where  a  non- 
resident defendant  bat  not  been  served 
within  tbe  state  with  tbe  sommons,  a  Judg- 
ment by  defaalt  can  be  enforced  only 
against  property  on  which  an  attachment 
has  been  levied  at  tbe  time  when  tbe  Judg- 
ment is  entered.  Held,  in  an  action  to  have 
the  deeds  declared  mortgages,  and  the  real 
astate  adjudsed  subject  to  the  judgment, 
that  after  the  expiration  of  the  year  the 
original  owner  had  at  most  an  equitable  in- 
terest,  which  was  not  snbject  to  attach- 
ment—Hacanley  T.  Smith,  10  N.  T.  a  578. 

Affidavit. 

4.  Ad  affidavit  for  an  attachment  which 
states  that  plaintiffs  sold  goods  to  defend- 
ants: tbat  afSant,  who  was  in  charge  of 
plaintiffs'  office  in  New  YorlE,  made  tbe 
sale,  and  had  been  Informed  by  plaintiffs 
that  they  dealt  witb  defendants  only 
throngh  affiant  as  agent;  and  that  plain- 
tiffs are  entitled  to  recover  the  sum  sued 
for,  over  and  above  all  counter-claims 
known  to  plaintiffs  or  afiSant. — Is  not  ob- 
jectionable as  being  one  on  information 
and  belief.  Affirming  6  N.  Y.  S.  881.— 
Hamilton  v.  Steck,  lOlX.  Y.  S.  177. 

6.  Under  Code  Civil  Proa  N.  Y.  g  1780, 
providing  tbat  "an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resi- 
dent of  the  state  *  *  *  for  any  cause 
of  action,  "but  that  such  action  "may  be 
maintained  *  *  *  by  a  non-resident  In 
one  of  tbe  cases  following  only:  •  •  • 
(8)  Where  the  cause  of  action  arose  within 
the  state,*— an  attachment  against  a  for- 
eign corporation  for  a  cause  of  action  which 
does  not  appear  to  have  arisen  in  the  state 
will  be  vacated  where  the  affidavit  there- 
for fails  to  show  that  plaintiff  Is  a  resident 
of  tbe  state.— Oliver  v.  Walter  Heywood 
Chair  Manuf'g  Co.,  10  N.  Y.  S.  771. 

6.  Defendants,  three  brothers  constitut- 
ing a  firm  of  retail  de^rs.  on  tbe  same 
di^  made  a  chattel  mortgage  to  a  bank. 


confessed  Judgment  in  its  favor  upon  a 
debt  not  doe,  and  rode  30  miles  to  confess 
Judcment  in  favor  of  a  fourth  brother  for 
a  large  amount,  and  under  tbese  Judg- 
ments their  goods  were  immediately  seized 
on  execution.  Afterwards  an  attachment 
waa  issued  in  favor  of  plaintiffs,  for  goods 
sold  on  credit,  upon  four  affidavits  show- 
ing tbat  defendants  bad  obtained  credit 
with  tbem  by  representing  that  the  fourth 
brother,  worth  a  large  sum  of  money,  was 
a  member  of  the  Arm,  but  that  after  the 
confessions  of  Judgment  they  asserted  tliat 
be  had  withdrawn  before  tbe  purchase: 
tbat  when  the  credit  was  given  defendants 
knew  themselves  to  be  insolvent,  and  failed 
to  so  inform  plaintiffs;  that  Just  before  the 
Judgments  defendants  bougbtlarge  quanti- 
ties of  goods  on  credit,  and  at  tbe  same 
time  shipped  over  4.000  pounds  of  mer- 
chandise to  vartoQS  relatives  and  friends. 
Held  sufficient  evidence  to  sustain  an  at- 
tachment, under  Code  Civil  Proc.  K.  Y.  g 
6S6.  subd.  2,  which  authorises  an  attach- 
ment when  the  debtor,  with  intent  to  de- 
fraud his  creditors,  has  assigned,  disposed 
of,  or  secreted  his  property,  or  is  about  to 
do  so.— Jaffray  v.  Nast,  10  N.  Y.  a  880. 

Deposit  in  Ueu  of  bond. 

7.  Code  Civil  Proc.  N.  Y.  g  877.  which 
provides  that  plaintiff  in  attadiment  may, 
by  leave  of  court,  bring  any  action  In  tbe 
name  of  himself  and  tne  uieriff  that  the 
sheriff  might  bring  to  recover  property  at- 
tached or  its  value  or  on  an  undertaking, 
does  not  authorize  plaintiff  to  bring  such 
action  against  the  clerk  to  recover  money 
deposited  by  defendant  In  lien  of  bail. — 
Anderson  v.  Tomkins.  10  K.  Y.  &  89l 
Levy. 

a  Code  Civil  Proc.  N.  Y.  8  640,  subd.  2. 
directing  tbat  a  copy  of  a  warrant  of  at- 
tachment, and  the  affidavit  upon  which  it 
was  granted,  shall  be  delivered  without  de- 
lay to  tbe  person  from  whose  possession 
the  property  is  taken,  is  directory  merely: 
and  a  failure  to  comply  therewith  is  a 
mere  irregularity,  whlcn  will  not  of  itself 
Invalidate  a  levy.  Following  Adams  v. 
Speelman,  89  Han.  8S.— Adama  t.  Speel- 
man,  10  N.  Y.  &  881 

Judgment. 

9.  In  an  action  aided  by  attachment,  a 
Judgment  for  plaintiff  for  the  amount  of 
the  debt  sued  for,  with  interest  and  ordi- 
nary costs,  not  including  marshal's  fees, 
will  not  be  reversed  because  tbe  attach- 
ment was  erroneously  issued.— Scbnanffer 
V.  Catterbury,  10  N.  Y.  a  S48. 

Dinolntloii. 

10.  An  affidavit  for  attachment,  after 
averrlnff  the  indebtedness  of  defendant  to 
plaiotlir,  stated  that  affiant  had  learned 
from  a  neighbor  of  defendant  that  the 
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latter  had  taken  a  considerable  portion  of 
the  Koods  from  hie  store,  and  packed  them 
for  shipmeat,  and  that  they  were  not 
shipped  in  defendant's  name;  that  on  the 
same  dar  several  Judgments  were  entered 
against  defendant,  some  of  them  being  in 
favor  of  relatives:  that  the  sherifF  had  in- 
formed affiant  that  defendant  reqaested  him 
to  sell  his  property  under  such  Judgments 
without  delay;  and  that  defendant  Bad  re- 
fused to  give  affiant  any  Information  as  to 
his  affairs.  The  affidavit  further  alleged, 
upon  Information  and  belief,  that  the  said 
judi^ents  were  not  based  upon  any  in- 
debtedness, but  were  procured  to  be  ren- 
dered for  the  purpose  of  defrauding  cred* 
itora.  Bef'd.  that  an  attachment  granted 
on  such  affidavit  would  not  be  vacated,  in 
tbe  absence  of  counter-affidavits  of  de- 
fendant—Loeser  V.  Rosman,  10  N.  Y.  8. 
416. 

ATTOBKET  AJSTD  OUIKNT. 

Arguments  of  counsel,  see  Trial,  8,  4. 
Prhrileged  communications,  see  Wtliuu,  4. 

Compensation. 

1.  In  an  action  to  recover  $50  for  legal 
services  rendered  "in  case  of  Baldwin  v, 
Robinson,"  plaintiff  testified:  "I  defended 
a  suit  brougnt  by  Robinson  against  Bald- 
win. After  the  conclusion  or  that  suit,  I 
brought  an  action  in  the  supreme  court  for 
Baldwin  agatnat  Robinson.  I  know  the 
value  of  such  services  rendered.  Tbe  value 
of  said  services  is  950."  Held,  that  plain- 
tiff's estimate  of  value  would  bo  regarded, 
on  appeftl  from  a  Judgment  in  his  favor,  as 
referring  to  the  services  in  Baldwin  v.  Rob- 
inson, and  not  to  all  the  services  testified 
to.— Wood  V.  Baldwin,  10  N.  T.  8.  195. 

3.  After  an  attempted  organization  In 
New  York  in  1888,  under  a  paper  purport- 
ing to  be  an  assignment  of  a  charter  of  in- 
corporation granted  in  1863  by  the  legis- 
lature of  Virginia,  under  the  laws  of  which 
state  a  corporation  must  be  organized 
within  two  years  after  the  charter  is  grant 
ed,  else  the  grant  will  be  absolutely  void, 
plaintiff  was  employed  as  counsel  by  per- 
sons who  desired  to  put  the  company  Into 
operation.  If  the  charter  were  valid,  to  give 
his  opinion  "upon  the  validity  of  tbe  first 
charter  of  our  company,  and  every  act  or 
event  that  bas  happened,  or  that  may  here- 
after occur,  by  legislation  which  has  or 
may  affect  it.  Plaintiff,  after  having  dis- 
covered that  the  original  lacoroorators 
had  organized  in  Vtrginls  under  the  char- 
ter In  1883,  and  had  changed  its  name  In 
1884,  since  when  It  had  continuously  pros- 
ecuted Its  business,  went  to  Virginia,  and 
procured  an  act  of  legislature  changing  the 
name  of  the  company  given  by  the  act  of 
1884,  iEiU.  tbat  plaintiff  coald  not  roGOT- 


er  for  service  In  procnrlng  ancli  change  of 
name.— Welch  v.  Old  I><Mninion  Xin.  A 
Ry.  Co.,  10  N.  Y.  &  174. 
Lien. 

8.  An  attorney  may  have  the  aatiafaction 
vacated  and  execution  issued  to  collect  the 
amount  of  a  Jodnient  paid  to  hia  client 
after  notice  to  defendants  to  pay  the  aama 

to  him,  as  he  had  a  lien  thereon  for  pro- 
fessional services.— Commercial  Telegram 
Co.  V.  Smith,  10  N.  T.  a  433. 

4.  When  a  Judgment  is  against  aeveral 
defendants,  an  appeal  taken  by  one  of  thra 
operates  In  his  favor  alone,  and  aa  to  the 
defendants  who  have  not  appealed  an  a^ 
tomey's  lien  may  be  enforced  by  issuing 
execution  against  them.— Commercial  Tel- 
egram Co.  V.  Smith.  10  N.  Y.  S.  43a 

5.  That  an  attorney  has  sued  his  client 
by  attachment  for  professional  services 
does  not  defeat  his  right  to  enforf»  bis  l-ea 
00  a  Judgment  obtained  for  hie  client,  if 
tbe  claims  giving  rise  to  such  lien  were  not 
lucloded  in  that  action. — Commercial  Td- 
egram  Co.  v.  Smith,  10  N.  Y.  8.  4S3. 

6.  That  there  is  a  dispute  between  the  at- 
torney and  bis  client  as  to  the  amonnt  of 
his  compensation  or  his  right  to  remimer- 
ation  does  not  defeat  his  right  to  enforce 
bis  lien  on  a  judgment  by  a  summarv  pro- 
ceeding against  defendants  after  notice  to 
them  tnat  he  claimed  It.— Commercial  Tel- 
egram Co.  V.  Smith,  10  N.  Y.  a  43S. 

7.  Tbe  attorney  for  plaintiff  in  an  action 
for  a  limited  divorce  has  no  lien  for  his 
services  on  tbe  alimony  awarded,  which 
be  can  enforce  by  proceeding  against  de- 
fendant for  contempt  in  failing  to  pav  the 
alimony.— Weill  v.  Weill,  10  N.  Y.  a*  627. 

8.  Where  a  wife,  in  an  action  for  separa- 
tion, procures  a  decree  for  tilmonj.  costs, 
and  attorneys'  fees,  and  defendant,  though 
verbally  advised  of  a  lien  of  plaintitTs  at- 
torneys on  the  Judgment,  secretly  procures 
plaintiff  to  execute  a  satisfaction  of  the  de- 
cree, the  satisfaction  will  he  set  aside  for 
the  protection  of  plaintiff's  attorneys,  even 
after  the  death  uf  plaintiff. —  Bnanth  v. 
Branth,  10  N.  Y.  8.  688. 

9.  But  in  such  case  plaintiff's  attomera 
must  rely  for  their  compensation  upon  the 
costs  and  counsel  fees  awarded,  and  are 
not  enUUed  to  any  part  of  the  alimouT. — 
Branth  v.  Branth.  10  K.  Y.  a  68& 

BAXLMBNT. 
See,  also.  Oarritn;  Pitdgt, 

Irjnry  to  property— Blghta  of  bailae^ 

In  an  action  for  damages  to  property 
caused  by  negligent  blasting,  plaintiff  can- 
not recover  lor  Injuries  to  <^attela  whiels 
had  been  left  with  him  by  the  owner  to  be 
repMred.— Buddin  t.  Fortunatow  10  ^.  Y. 
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BANES  AND  BANEINO. 

Check  p^d  after  drawer*!  death,  action, 
see  £&ecviori  and  AdminUtratort,  19. 

I>eposit — Delivery  to  officer. 

1.  Where  plaintiff  delivered  moneys  to 
the  president  of  a  bank  to  be  deposited 
therein,  and  the  latter,  without  plaintiff's 
knowledge  or  consent,  deposited  them  In 
hU  own  name  as  her  attorney,  and  after- 
wards unlawfully  appropriated  a  large  part 
thereof  to  his  own  use,  the  bank  is  liable, 
•Ince  it  is  chargeable  with  the  knowledge 
possessed  by  its  president.— Smith  t.  An- 
derson, ION.  ¥.8.378. 

Dissolution — State  bank. 

2.  Laws  N.  Y.  1866.  c.  97.  §  S,  provides 
that  any  state  bank  becoming  a  national 
bank  shall  be  deemed  to  have  surrendered 
its  charter  on  compliance  "with  the  re- 
quirements of  this  act,"  but  that  It  shall 
continue  a  body  corporate  for  three  years 
afterwards  for  the  purpose  of  closing  Its 
concerns,  but  not  for  the  purpose  of  the 
business  for  which  It  was  established. 
Bection  6  provides  that,  when  autliorized 
to  commence  business  as  a  national  bank, 
all  assets  of  the  old  bank  shall  vest,  wltb- 
ont  any  conveyance.  In  the  national  bank, 
which,  on  retnmiag  the  hilla  of  the  state 
bank  to  the  banking  department  of  the 
state,  may  receive  the  stock  pledged  to  se- 
cure the  redemption  of  the  same,  and  that 
It  shall  be  subjected  to  the  same  rules  as 
the  state  banks  with  regard  to  the  final  re- 
demption of  the  circulating  notes  of  "sudi 
state  banks  so  converted  into  national  ae- 
soclations."  Section  8  provides  that  the 
act  shall  not  be  construed  so  as  to  release 
the  national  bank  from  any  obligation  in- 
curred before  becominjif  such  association. 
Held,  that  the  conversion  of  a  state  liank 
Into  a  national  bank  did  not  constitute 
such  a  "closing  of  the  business"  of  the 
state  bank  that  it  could  limit  its  liability  to 
redeem  its  circulating  notes  by  proceed- 
ings under  Laws  1859,  c  286,  authorizing 
state  banks  intending  to  close  business  to 
publish  notice  that  any  persons  having  any 
of  the  circulating  notes  of  the  bank  ahoula 
present  them  for  redemption  within  six 
years,  and,  failing  to  do  so.  the  bank  would 
no  longer  be  liable  on  such  notes.  Affirm- 
ing 4  N.  Y.  8.  116.— Ciaggett  v.  Metropol- 
Itu  Nat  Bank,  10  N.  Y.  S.  165. 

Hsttonal  bazik — Aotion  by  receiver. 

8.  Dnder  Code  Civil  Proc.  N.  Y.  §  449, 
excepting  from  the  provision  that  au  ac- 
tion must  be  prosecuted  in  the  name  of  the 
real  party  in  Interest  a  person  expressly 
aotliorlzed  statute  to  sae,  the  receiver 
of  a  national  bank  may  sno  for  assess- 
ments levied  on  the  stockholders,  being  so 
aothorized  by  the  act  of  congiwi  relaUng 


to  national  banks.— Patera  t.  Foster,  10  K. 

T.&88BL 

BKKHVOLENT  SOOIETZES. 

Hntual  benefit  Insurance,  see  Iiuureme^ 

8-13. 

Fines  of  members — Remedies. 

1.  The  Bricklayers'  Benevolent  ft  Pro* 
tective  Union,  an  incorporated  association, 
designed  to  secare  fair  wages  for  its  mem- 
bers, prescribes  certain  fines  for  violations 
of  its  laws,  and  provides  tor  an  appeal 
from  the  Imposition  of  fines.  Btld.  that  a 
member  could  not  sue  to  annul  fines  Im- 
posed on  him  until  he  had  appealed  as  pre- 
scribed by  the  laws  of  the  association. — 
Bums  V.  Brloklayers'  RAF.  Union,  ION. 
Y.  S.  916. 

Expulsion  of  members. 

2.  A  rule  of  a  benevolent  society  that 
any  member  feigning  slckneu  to  obtain 
benefits  shall  be  expelled,  does  not  author- 
ize an  expulsion  without  notice  of  the 
charges  preferred  or  opportunitv  to  de- 
fend.—Simmons  T.  Syracuse,  B.  &  K.  Y. 
and  Oswego  A  8.  R.  Benev.  Soa.  ION.  Y. 

aaoa. 

Bill  of  Fartionlars. 

Bee  PUading,  28,  88. 

BiUa  and  Notes. 

See  NtgoUaiiU  InttrumejitM. 

Bona  Fide  Purchaser. 
Of  draft,  see  N^odablt  ItuirvmmiM,  ft. 

Bonds. 

For  CMti,  see  Oott*.  6-8. 

In  attachment,  sea  Atta^mmt,  7. 

Of  receiver,  action  on,  tee  .SsMfMr^  OL 

On  appeal,  tea  J^PP*bI^  87. 

BBEAOH  OF  MARHTAQB 
FBOHISE. 

Evidenoe. 
In  an  action  for  breach  of  marriage- 

Eromise,  declarations  by  defendant  that 
e  was  the  only  heir  of  his  uncle,  who 
would  leave  a  large  estate  to  him,  and  tes- 
timony by  plaintiff  thatshehad'heard^de- 
fendant  was  a  very  rich  man,  are  inadmis- 
sible to  prove  defendant's  flDandal  cir- 
cumstancet.— Totten  t.  Read.  10  N.  T.  & 
818. 

BBtDOES. 

Bondi  of  tewu  for  ooiutractloii,  m» 
T9m»t  1-8. 
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Constraotion— AnthoriQr  of  ooonty 
board. 

1.  Under  Law*  K.  Y.  1676,  o.  483.  as 
amended  by  Laws  1876,  a  257.  and  I^wb 
168d.  c  451,  wbich  proTldea  that  county 
boards  may  authorize  towns  to  build 
bridges  and  Issue  tbeir  bonds  in  payment 
therefor,  the  county  board  may.  In  its  reso- 
lution authorizing  the  building  of  abridge, 
appoint  commissioners  to  supervise  its 
construction,  thoogb  such  power  of  ap- 
pointment is  not  expressly  conferred  by 
the  act.— Barker  t.  Tovn  ox  Oswegatchie, 

10  N.  Y.  8. 884. 

 Daty  of  bighwmr  commlHlon- 

era. 

2.  1  Rer.  St.  K.  Y.  p.  SOI.  ^  1.  Inveets  the 
oommissiooer  of  highways  with  the  care, 
•uperintendence,  repair,  and  improvement 
<rf  highways  and  bridges  within  his  town; 
anduiws  N.  Y.  16^  c.  877,  as  amended  by 
Laws  1879.  c  67,  charges  him  with  the  cus- 
tody and  disbursement  of  whatever  money 

11  raised  by  tiie  town  for  those  purposes. 
H^d  that,  where  s  town-meeting  Totes  to 
raise  and  appropriate  a  sum  of  money  for 
the  erection  of  a  bridge  across  a  river,  the 
commissioner  of  highways  is  charged  with 
the  duty  to  erect  it.  and  to  make  appropri- 
ate contracts  therefor.  In  the  absence  of , 
any  action  placing  the  work  in  the  hands 
of  other  agents.— Berlin  Iron  Bridge  Co.  T. 
Wagner.  10  N.Y.S.  84a 

Defects — Contributory  negligence. 

8,  In  ao  action  against  a  town  for  injo- 
rlea  caused  by  the  falling  of  a  bridge  by 
reason  of  a  defective  atrlnger,  it  appeared 
that  plaintiff  had  been  employed  by  the 
bridge  commissioner,  aboutamontb  before 
the  accident,  to  assist  In  repairing  the 
bridge,  at  which  time  they  ezaminea  it  to- 
gether. Afterwards,  and  about  three  weeks 
before  the  accident,  a  brace  was  replaced, 
whereupon  the  eommlisloner  pronounced 
it  safe,  though  It  was  then  decided  to  re- 
place another  brace  on  a  certain  day  in  the 
following  week,  and  the  commissioner  di- 
rected plaintiff,  in  case  of  his  absence,  to 
replace  the  brace  himself;  but,  owing  to  a 
fltorm  on  the  day  set,  the  work  was  pre- 
vented, and  nothing  more  was  done  np  to 
the  time  of  the  accident.  Before  making 
the  repairs,  plaintiff  had  said  that  the 
bridge  was  rotten,  and  in  danger  of  fall- 
ing, but  there  was  no  eTidence  that  he 
knew  of  the  defective  condition  of  the 
fltringer.  Just  before  the  accident,  many 
persoDB  had  crossed  with  loads  heavier 
than  that  hauled  by  plaintiff  when  the 
bridge  fell.  Beld,  that  the  question  of  con- 
tributory negligence  should  have  been  sub- 
cattted  to  the  jury.— Taylor  t.  Town  of 
Constable,  10  N.  Y.  &  607. 


Brokers. 
See  Faeton  and  Broktn. 

Oanoellation. 
Of  eontracta,  sm  Vq*&9, 1. 

OABRIEBS. 

See.  alio,  Moru  and  Street  BaOnada;  Jtafl- 
road  Omiipaniet, 

Of  passengers — Care  required. 

1.  A  railroi^  company  is  bound-  to  give 

ftassengers  a  reasonable  opportnnlty  to 
eave  trains  at  stations  where  they  atop. — 
Hurph^v.  Borne,  W.  A  O.  R  Co.,  10  IX. 

Injuries  to  passengers. 

3.  A  request  to  charge.  In  «n  action 
against  an  elevated  railroad  company  for 
injuries  to  a  passenger  who,  while  learing 
the  car,  was  urown  down  by  other  paaaen- 

Sra  entering,  that,  If  defendant  opened 
e  gate  to  the  platform  of  the  car  withont 
giving  any  warning  lo  let  plaintiff  alight 
nrst.  It  was  an  invitation  to  paaaengen  on 
the  station  platform  to  enter  the  car,  a^ 
to  plaintiff  to  leave,  and  that  if  the  plat- 
form was  BO  narrow  that  two  pereons 
could  not  pass  abreast,  and  that  tiie  pas- 
sengers entering  the  car  collided  intb 
plaintiff  while  leaving  it  in  consequeoce  of 
an  invitation  given  by  opening  the  gate, 
then  defendant  Is  liable  for  any  injury  to 

Elaintiff  caused  by  the  collision  withont 
is  fault,  is  objectionable  as  loTolving  the 
coDclnsion  that  opening  the  gate  of  the  car 
platform  was  an  Invitation  to  passennrs 
to  enter  the  car.  rather  than  to  plaintiff  to 
alight,  and  alao  as  making  defendant  liable 
for  the  negligence  of  one  passenger  to  an- 
other, without  negligence  on  Its  part.— 
Buck  T.  Manhattan  By.  Co..  ION.  V.  S.  107. 

8.  In  an  action  acainst  an  elevated  ndl- 
road  company  for  uijariea  to  a  passenger, 
who,  while  leaving  the  ear,  was  thrown 
down  by  other  passengers  entering,  where 
the  evidence  snowed  that  only  plaintiff 
and  one  other  passen^r  alighted  at  the 
station  where  the  accident  occnrred.  and 
that  only  three  passengers  attemptnd  to 
get  aboard,  evidence  that  on  other  occa- 
sions, on  different  trains,  at  other  stations, 
plaintiff  had  heard  the  guards  warn  per- 
sons not  to  enter  the  train  until  the  outgo- 
ing passengers  had  alighted,  was  property 
excluded,  in  the  absence  of  proof  that  the 
situation  was  identical  witn  the  drenm- 
stances  in  the  case  at  bar. — Buck  t.  Uan- 
hattan  By.  Co.,  10  N.  Y.  &  107. 

4.  A  charge  that  "the  mere  fact  that  the 
plaintiff  sustained  an  injnrv  while  a  paa- 
lenger  on  defendant's  road  does  not  entitle 
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tafrntoaTerdlct  He  must  show  that  thoac- 

eideot  was  caased  by  a  lack  of  due  care  on 
the  part  of  the  defendant.** — It  proper,  as 
merely  Btatioff  the  rale  that  the  bunlea  of 
IvoTlnc  neglffrence  li  on  plaintiff.— Bach 
V.  HanbattanRr-  Oo.,  10  N.  Y.  a  107. 

6.  In  an  action  against  an  el6T%t«d  raU< 
road  eompanj  for  Injorlea  to  pliUntlff, 
who,  while  trying  to  leave  a  car  platform, 
was  forced  between  the  car  and  the  station 
platform  by  persons  endeavoring  to  boatd 
the  train,  it  Is  not  error  to  refuse  plaintiff's 
request  for  acbarge  that  It  was  defendant's 
dnty,  aa  a  common  carrier,  to  use  the  ut- 
most care  which  a  very  cautious  person 
would  exercise  to  prevent  injury  to  its  pas- 
sengers while  on  its  vebicles,  and  to  grant 
his  other  request  for  acbarge  tbat  deTend- 
ant  was  bound  to  nse  reasonable  care  to 
prevent  injuries  from  the  careless  or 
wrongful  act  of  any  person  whom  it  per- 
mits to  come  on  Its  premises.  EzplainlDg 
0  N.  Y.  a  634.— Buck  v.  ManhatUn  Ry. 
Co..  10  N.  Y.  8.  107. 

6.  In  an  action  for  injuries  sustained 
while  attempdng  to  enter  a  itreet-car.  aft- 
er having  signaled  the  driver  to  stop,  plaln- 
tlfl  and  some  of  his  witnesses  testlned  that 
the  car  had  stopped,  but  started  suddenly, 
u  he  was  mounting  tiie  platform,  and  threw 
him  down.  Other  witnesses  for  plaintiff 
testified  that  the  car  had  not  stopped,  but 
had  slackened  Its  speed  so  that  a  person 
could  enter  It  without  risk.  Defendant's 
witnesses  testified  that  the  car  was  moving 
St  its  usual  speed  when  plaintiff  attempted 
to  enter  It.  The  court  charged  that,  if  the 
car  had  not  stopped  wben  the  plaintiff  at- 
tempted to  enter  it,  the  verdict  most  be  for 
defendant  Beld,  that  a  verdlot  for  plain- 
tiff would  not  be  disturbed  on  appeal.— 
Belts  V.  Dry  Dock.  E.  R  &  B.  R.  Co.,  10  N. 

Y.  a  1. 

7.  Plaintiff,  a  passenger  on  defendant's 
elevated  train,  arose  aa  the  train  ap- 
proached the  station  at  which  she  wished 
to  stop,  and  passed  to  the  door  of  the  car, 
which  the  hrakeman  held  open.  The  Jar 
of  the  train  impelled  her  to  place  her  hand 
on  the  door-casing,  when,  as  the  train 
stopped,  the  hrakeman  let  go  of  the  door, 
which  slammed  together,  and  injured  her 
hand.  Seld,  that  the  brakeman.  who  had 
been  so  seated  as  that  he  must  have  seen 
that  plaintiff  wished  to  set  off  at  the  sta- 
tion, was  negligent  In  letting  go  of  the 
door.  In  the  absence  of  suitable  appliances 
to  hold  it  from  shutting  when  the  train 
stopped.— Col  well  t.  Manhattan  Ry.  Ca. 
10  N.  Y.  8.  886. 

a  It  is  not  negligent  for  a  passenger  In 
an  elevated  railway  car  to  leave  his  seat, 
and  go  towards  the  door,  which  at  the  time 
is  held  open  bv  one  of  the  trainmen,  as  the 
toain  approaches  tho  station.— Col  well  v. 
Manhattan  Ry.  Ca,  10  N.  Y.  &  086. 


9.  While  riding  In  defendant's  horse- 
car,  plaintiff  waslnjnred  by  the  shaft  of  a 
wagon  which  collided  with  the  car.  In  at» 
action  to  recover  for  the  injuries,  the  evi- 
dence tended  to  show  that  the  two  vehicles 
had  stopped  In  plain  view  of  each  other 
in  a  very  narrow  street,  and  that  the  col- 
lision would  not  have  occarred  had  the  ear 
stood  still  for  a  very  short  ^me,  and  per- 
mitted the  wagon,  which  was  first  In  mo- 
tion, to  get  by.  Seld,  that  it  was  error  ta 
order  a  nonsuit. — Devlin  v.  Atlantic  Ave. 
R.CO.,  ION.  Y.  a848. 

Injurlea  to  passengers  —  Torts  of 
servants. 

10.  A  street  railway  company  Is  liable 
for  the  acts  of  one  of  its  drivers  in  wrong- 
fully throwing  a  passenger  off  a  car;  the 
rule  relieving  a  master  from  liability  for  a 
malicious  iolury  Infiicted  by  his  servant 
not  applying  as  between  a  common  carrier 
and  a  passenger,  where  (he  servant  Is  per- 
forming duties  which  the  carrier  owes  to 
Its  passenger.— Lyons  t.  Broadway  A  & 
A.B.Ca,10N.  Y.&887. 

CTEKTIORAKT. 

A^nst  erroneous  taxation,  see  TaaaKon, 

Review  of  proceedings  for  establishment 
of  highway,  see  Higauagi,  4 

Prooedure — Review. 

On  certiorari  to  review  the  action  of  po- 
lice commissioners  in  removing  a  police* 
man.  matters  presented  by  the  return  to 
the  writ,  as  to  which  relator  was  not  tried, 
will  be  disregarded.— People  Hannaa, 
10  N.  T.  &  7C 

OHATTSL  MOBTaAGEB. 

Dlaoharge  of  lien. 

The  fact  that  a  landlord,  who  holds  e 
chattel  mortgage  on  household  furniture 
belonging  to  his  tenant  as  secnrity  for 
rent,  takes  possession  of  the  famlture  on 
its  abandonment  by  the  tenant,  and  cares 
for  it,  does  not  amount  to  an  appropria- 
tion of  the  proper^  In  satisfaction  of  the 
mortage  debt— Lathers  t.  Hunt.  10  N.  Y. 

Oollateral  Attack. 
On  judgment,  see  Judgment,  18-lB. 

OOMPBOMISB. 

See,  also.  Accord  and  8aUtfaelio»s  Fof' 
merU;  B^$e  and  Ditcharge, 

By  joint  wrong-doer— Efitoot. 

1.  Where  two  persons  were  Jointly  lia- 
ble for  an  Injury  caused  by  the  negUganee 


Digitized  by  Google 


■of  one  In  carrying  out  &  joint  enterprise, 
an  agreement'  entered  into  with  one  of 
-them  whereby  hfg  note  was  accepted,  to- 
gether with  a  promise  to  deliver  certain 
property,  as  fall  aettlement  of  the  claim, 
-operated  to  discharge  the  other.— Newman 
V.  Stucbey,  10 N.  "ST am 

BesolBSion. 

S.  Where  an  agreement  of  aettlement  of 
the  claim  lued  on  had  been  made,  and  in 

Jinrsuance  thereof,  amotifr  other  things,  de- 
endant  had  given  his  note  to  plaintiff,  it 
was  error,  on  a  qaestlon  whether  the  agree- 
ment was  rescinded  at  a  certain  time,  to  re- 
fuse a  charge  that  the  fact  that  plaintiff  did 
not  then  return  the  note  was  to  be  taken 
Into  consideration  In  determining  the  ques- 
tion.—Kewman  Y.  Stncbey.  10  NT  Y.  S.  760. 

8.  Where  plaintiff  unadvisedly  enters  In- 
to an  agreement  for  the  settlement  of  the 
matters  in  controversy  for  the  sole  purpose 
of  escaping  the  injurious  effects  to  his 
health  caased  by  protracted  litigation,  and 
it  Immediately  thereafter  appears  that  such 
settlement  will  result  In  a  series  of  future 
onerous  litigations,  it  is  within  the  discre- 
tion of  the  court,  if  not  too  late  to  place 
the  parties  in  ttatu  quo,  to  set  aside  the 
agreement  and  lubsequent  atipulatlons 
made  in  pnrBuanoe  thereof.— Van  Nuyt  v. 
Pitsworth,  10  N.  Y.  a  607. 

Oonfesaion. 

Judgment  1^,  see  Juiffmetu,  1,  t. 

CONITJOT  OF  LAWS. 

Wins — Trasts  of  personalty. 

Where  a  testatrix  dying  in  Rhode  Island 
createa  in  a  New  York  corporation  certain 
trusts  relating  to  personalty,  which  are 
valid  under  the  laws  of  testatrix's  domicile, 
bat  void  under  the  laws  of  New  York, 
though  not  on  account  of  the  Incapacity  of 
the  beneflciaiies  to  take,  the  courts  of  the 
latter  state  will  not  assume  Jurisdiction  In 
the  premises,  but  the  trusts  must  be  ad- 
ministered and  their  validity  determined 
under  the  laws  of  Rhode  Island.— Croaa  v. 
United  States  Trust  Co.,  10  N.  Y.  a  781. 

Consideration. 
Of  contract,  see  Oontraeta,  9,  8. 

OONSTmmONAIi  LAW. 

Erroneons  asaesaments,  relevy  by  legisla- 
ture, see  Taxation,  7. 

Interstate  oommeroe — Taxation  of 
telegraph  lines. 

1.  Laws  N.  Y.  1886.  c.  609,  authorizing 
^Om  taxation  in  the  Tarlons  towns  and 


wards  of  the  state  of  the  portions  of  tele- 
graph lines  located  In  snch  towns  and 
wards,  including  the  interest  Id  the  land  on 
which  the  poles  stand,  and  «U  poles.  Insa 
latora,  wires,  apparatus,  etc;,  is  not  an  in- 
terference with  the  right  of  the  federal  gov- 
ernment to  "regulate  commerce  among  the 
several  statea.'  within  Const.  U.  S.  art.  1. 
%  8.  subd.  8.  though  snch  Unas  extend  into 
other  states.- People  t.  Temer.  10  JX.  Y.  B. 
&40;  Id.  948. 

Beading  deposition  in  oriminal  case. 

2.  Depositions  in  a  criminal  case,  takea 
de  bene  e»$e.  under  a  stipulation  by  cooDsel 
that  they  shall  be  read  on  the  trial  witli 
the  same  force  and  effect  as  if  the  witnesses 
had  testified,  are  not  open  to  the  objecdoa 
that  defendant  is  deprived  of  his  constita- 
tionsl  right  to  be  confronted  by  his  accus- 
ers.—People  V.  Molina,  10  N.  Y.  a  18Ql 

CONTEMPT. 

Collection  of  costs,  aee  Ooita,  19. 

In  violating  injunction,  see  h^mm^itm.  A,  %.  ^ 

What  oonstitates. 

1.  An  application  for  a  commitment  of 
defendant  by  an  attorney  to  obtain  his  fees, 
it  not  appearing  that  the  commitment,  on- 
der  Code  Civil  Proc.  N.  Y.  §  779,  for  re- 
fusal to  satisfy  the  decree  for  all  money, 
costs,  and  attorney's  fees,  related  exclu- 
sively to  costs  and  counsel  feea.  will  be  re- 
fnaed.- Branth  v.  Branth.  10  N.  T.  a  esa 

S.  The  refusal  of  defendant,  executor  of 
an  estate,  to  obey  an  order  of  the  surrogate 
to  appear  and  snow  cause  why  he  should 
not  pay  a  collateral  inheritance  tax.  cw- 
Btltutes  a  contempt- In  re  Felton's  I^tate, 

ION.  Y.  ae«. 

8.  An  usignes  fw  the  benefit  of  credit- 
tora  cannot  be  attached  for  contempt  la 

not  complying  with  an  order  directing 
him,  in  general  terms,  to  dlstribote  the 
funds  remaining  in  his  handa.  after  de- 
ducting fees,  costs,  and  commissions,  jfn 
rata  among  a  large  number  of  creditoia. 
where  the  amount  to  be  paid  to  each 
creditor  Is  not  specified  by  such  order. 
The  acts  to  be  done  are  not  sofBciently 
specific  to  be  made  the  basis  of  an  attach* 
meat— Ross  v.  Butler,  10  N.  Y.  a  444. 

Power  to  punish. 

4.  Under  Code  Civil  Proa  N.  Y.  g  SMS. 
subd.  8.  defining  a  judge  as  any  "Judicial 
oSlcer, "  a  Justice  of  the  supreme  court  is  a 

judge,"  within  the  meaning  of  Laws  N. 

.  1858,  c.  190,  S  4,  which  proTidea,  if  anv 
person  duly  subpcenaed  by  the  board  of 
supervisors  of  a  county  shall  refuse  to 
answer  a  pertinent  question,  he  shall  be 
deemed  in  contempt,  and  the  facts  shall  be 
reported  to  "the  county  judge,  or  to  a 
jadge  of  the  supreme  oonrt  *  *  *  or 
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«f  the  conrt  of  eommon  pleH.  of  any  of 
the  cltlei  of  thii  atata.  who  ihall  thereupon 
issue  an  attacliinaBt,  "—People     Sice,  10 

N.  Y.  a  aro: 

Prooednre. 

5.  Lawi  N.  T.  1858.  c.  190.  g  4.  proyldes 
that,  If  «  penott  duly  Bubpoenaed  by  the 
board  of  aaperrisors  of  a  county  shall  re- 
fuse to  answer  a  pertinent  qoeation,  he 
shall  be  deemed  guilty  of  a  contempt,  and 
the  facts  shall  be  reported  to  "the  county 
judge,  or  to  a  judge  of  the  supreme  court 
*  *  *  or  of  Uie  court  of  common  pleas. " 
etc.,  "who  shall  thereupon  issue  an  attach- 
ment, in  the  form  usual  In  the  court  of 
which  he  shall  be  judge.  •  *  •  to  at- 
tach such  person,  and  forthwith  bring  him 
before  the  judge  by  whose  order  tue  at- 
tachment was  issued. "  Section  5  provides 
that  on  the  return  of  the  attachment  the 
Jodge  shall  have  jurisdiction,  and  the  same 
proceediags  shall  be  had  as  in  case  of  a 
witness  subpoenaed  to  testify  in  a  civil 
case  before  a  circuit  court  or  special  term. 
Section  8  prorldes  that  all  orders,  decis- 
ions, and  Judgments  in  proceedings  under 
this  act  by  any  Judge  out  of  court  shall  he 
filed  in  the  office  of  the  county  clerk,  and 
have  the  same  effect  as  if  made  at  a  regu- 
lar term  or  session.  Held,  that  snch  pro- 
ceeding for  contempt  must  be  before  a 
lodge,  and  cannot  be  had  at  special  term. 
—People  T.  Rice,  10  N.  Y.  B.  970. 


CONTRACTS. 

See,  also.  Accord  and  SaH^aetion;  Align- 
ment; Aingnment  for  Benefit  of  Oreditors; 
Garriers;  Ohattol  Mortgagct;  Compromite; 
Ckwenan^l  Dead;  Facton  and  Broken; 
iVaudf.  BtaiuU  nf;  I^mdiUent  Convey- 
meet;  Guaranty;  Ineurance;  Laridlord 
and  Tenant;  Marine  Insurance;  Mort- 
gagee; Negotiable  Inetntmenia;  Ordert; 
Parinerihip;  Hedge;  Principal  and  Agent; 
Reli  aee  and  DitMarge;  Sale;  Specific  Per- 
formanee;  Ueury;  Vendor  ana  Vendee. 

Of  cities,  see  Municipal  Oorporatione,  9^-S8. 
infant,  see  Tnfanof,  'L 
wife,  see  Sutbandand  Wife,  8. 

Restraining  violation,  see  Itiiun^ion,  8. 

Validity. 

1.  An  agreement  for  a  builder's  loan, 
which  provides  that  mortgages  to  be  exe- 
cuted as  security  for  the  loan  may  be  fore- 
closed if  worlE  on  buildings  to  be  erected 
on  the  mortgaged  premises  shall  be  unrea- 
sonably delayed,  is  ralid  between  the  par- 
ties and  subsequent  purchasers  and  mort- 
gagees with  notice  of  its  existence. — Met- 
ropolitan Life  Ins.  da  T.  HaU,  10  N.  Y.  & 


Validity— OonsldCTstton. 

9.  A  renewal  note,  signed  hj  a  married 
woman  as  surety  for  her  husband.  Is  sup- 
ported by  a  sufficient  consideration  where 
the  payee  surrenders  the  old  note  of  the 
husband.— Queens  County  Bank  v.  Leavitt, 
10  N.  Y.  8.  m. 

8.  An  agreement  by  the  faneband  to  give 
the  wife  certain  furniture  if  she  would 
continue  to  live  with  him  is  illegal  and 
void,  where  It  appears  that  at  the  time  they 
were  married  tne  wife  knew  that  the  hus- 
band had  a  former  wife  living,  from  whom 
there  is  no  evidence  of  a  divorce,  and  that 
they  went  to  another  state  to  have  the 
ceremony  performed.— Tyrrell  t.  York. 
10N.T.B.>11. 

 Pnblio  policy. 

4.  The  law  reqnires  that  leases  of  New 
York  city  property  shall  be  made  at  pub- 
lic auction  to  the  highest  bidder,  but  it  Is 
usual  before  the  auction  to  obtain  private- 
ly what  is  considered  a  reasonable  offer, 
which  can  be  accepted  If  no  higher  bid 
is  made.  Plaintiff  assisted  defendant  in 
negotiating  with  the  city  comptroller  as 
to  such  an  offer,  and  alleged  that  defend- 
ant agreed  to  pay  him  a  commission.  In  case 
the  bid  was  accepted.  There  was  no  bar- 
gaining as  to  keeping  away  other  bidders. 
7/e/d,  the  contract  was  not  void  as  against 
^blic  policy.— Myers    Dean,  10  N.  Y.  8. 

6.  Tn  an  action  for  moneys  belonging 
to  plaintiff  which  came  into  defendant's 
hands,  defendant  pleaded  and  testilied 
that  plaintiff  agreed  to  give  him  part  there- 
of if  he  would  refuse  to  pay  a  certain 
note  which  he  had  given  In  settlement  of 
certain  actions  against  him  wherein  plain- 
tiff was  attorney  for  the  persons  suing,  and 
that  plaintiff  agreed  to  furnish  evidence 
to  defeat  a  recovery  thereon.  Seid,  a 
charge  that.  If  the  money  came  into  de- 
fendant's hands  in  pursuance  of  such  an 
agreement  plaintiff  conld  not  reoonr.  be- 
cause the  contract  was  Immoral  and  againat 
pQblic  policy,  was  as  favorable  as  defend- 
ant could  ask,  and  was  not  erroneous.— 
Garfield  v.  Blair,  10  N.  T.  &  840. 

Interpretation. 

6.  A  contract  to  make  steel-plate  bank- 
drafts,  "a  satisfactory  design'' to  be  fur- 
nished the  purchaser.  Involves  a  matter  of 
taste,  and  the  purchaser  may  reject  the 
work  without  assigning  any  reason  for  his 
dissatisfaction.— Gray  t.  Alabama  Nat 
Bank.  10  N.  Y.  8.  S. 

7.  In  an  action  for  breach  of  contract  to 
sell  railroad  bonds,  plaintiff  claimed  the 
number  sold  was  600.  Defendant  claimed 
It  was  600.  The  evidence  was  conflicting, 
and  would  have  supported  a  verdict  either 
wsy.  Pive  days  after  the  making  of  the 


Digitized  by  Google 


976 


INDEX. 


contract,  which  was  oral,  defendant  gave 
plaintiff  a  written  order  for  00  of  the 
bonds,  to  be  deliTered  on  payment  of  "85 
percent  flat;**  the  order  continuing:  "Yon 
may  also  deliTer  bim  anv  other  of  said 
bonds,  not  exceeding  $600,000  in  all,  he 
may  talce  at  same  time. "  Seld,  that  the 
court,  in  speaking  of  this  order,  erred  in 
charging  that  de^ndant  "delivered  to  the 
plaintin  what  substantially  shows  the  con- 
tract and  its  terms;  *  *  *  and,  80  far  as 
the  agreement  between  the  parties  is  con- 
cerned, it  fixes  plainly  the  terms,  and  the 
number  of  bonds  the  plaintiff  was  to  be 
entitled  to  thereunder,  which  was  600."— 
Goodwin  v.  Burke,  10  N.  Y.  8.  638. 

6.  Nor  was  this  error  cured  by  the  fur- 
ther charge:  "There  is  a  discrepancy  be- 
tween the  parties  in  relation  to  the  num- 
ber of  bonds  which  were  included  in  this 
arrangement,  and  an  explanation  is  offered 
by  both  the  plaintiff  and  defendant,  to  be 
considered  by  yoo." — Goodwin  t  Bnrke. 

ION.  Y.  am 

9.  Where  defendant  agrees  with  tht  ez- 
ecntors  of  an  estate  to  par  all  debts 
"idlowed  or  legally  established  against  the 
estate, "  he  is  bound  for  all  claims  property 
presented  and  verified,  and  allowed  by  Uie 
ezecaton  in  good  faith.— Lawrence  t. 
Chnrch.  10  N.  Y.  B.  666. 

10.  An  agreement  between  pltintilt  and 
defendant  lor  the  transportstfon  of  Hexl- 
can  pilgrims  from  New  York  to  Rome  by 
a  steamer  owned  by  plaintiff  was  made  by 
a  correspondence,  wikich  commenced  with 
a  letter  from  defendant  referring  to  a  pre- 
ceding conrersation  respecting  th«  matter, 
and  adding:  "Our  people  in  Heztco  advise 
that  upon  favorable  terms  they  can  secure 
a  party  of  about  170  or  200  people,  with  a 

Possibility  of  increasing  the  number, 
lieie  people  will  be  divided  Into  classea, 
about  aa  follows:  7&  flrst-claas,  75  second- 
class,  60  steerage. "  Plaintiff  replied  stat- 
ing the  rates,  but  without  mentioning  any 
number,  and  received  an  answer  express- 
ing dissatisfaction  with  the  rates,  and  stat- 
ing: "There  is  a  probability  that  there 
wfil  bo  850  people,  or  more."  Plaintiff 
then  wrote  stating,  inter  alia:  "We  beg  to 
confirm  the  understanding  arrived  at  oe- 
tween  as,  viz.,  that  you  will  not  ship  less 
than  76  first  class.  76  second-class,  and  100 
third-class  passengers  for  the  round  trip;" 
and  then  again  mentioned  the  rates,  which 
were  accepted  by  a  letter  on  the  same  day, . 
stating:  "There  is  a  probability  that  the 
party  will  exceed  250."  Other  letters 
passed  without  mentioning  the  number  of 
passengers  nntil  plaintiffs  wrote  express- 
mg  surprise  at  hearing  of  a  falling  off  In 
the  number  of  the  passengers,  and  notify- 
ing defendant  it  would  be  neld  responsible 
for  the  passage  mouer  on  the  numbers 
originally  arranged.   The  vessel  was  then 


engaged  for  the  trip.  S«Id.  that  the  agree- 
ment was  for  the  transportation  of  350  per- 
sons, inclnding  the  different  claaaes,  and 
that  plaintiff  could  recover  of  defendant 
damages  resulting  from  its  failure  to  fur- 
nish that  nnmber.  Dlstinguiahlng  Bail- 
way  C!o.  V.  Dane,  48  N.  Y.  m— Barrow  & 
8.  Co,  T.  Mexican  a  R.  Co..  10  N.  T.  a 
804. 

Merger. 

11.  An  agreement  for  a  bnilder*a  lou, 
which  provides  that  mortgagee  to  be  exe- 
cuted as  security  for  the  loan  may  be  fore- 
closed If  work  on  buildings  to  be  erected 
on  the  mortgaged  premises  shall  tw  nnres- 
eonably  delayed,  does  not  merge  In  ^ 
mortgages  subsequently  execntad.  where 
the  making  of  those  instmmenls  was  ia 
execution  of  a  part  only  of  the  agreement, 
and  there  is  no  evidence  of  an  intention  to 
extinguish  the  agreement  by  the  execntiOB 
and  delivery  of  Uie  mortgagea.— HetropoU- 
tan  Ufe  Ins.  Co.  v.  HaU,  10  N.  T.  &  IMT 

Ferformanoe. 

18.  PlalnUft.  as  manager  of  an  open 
troupe,  engaged  defendant  e  tenor  of  re- 
pute, under  an  agreement  atipnlating  that 
defendant  should  be  aa  well  adrer^^ed  ia 
programmes  and  newspapers  aa  the  other 
tenor.  A  performanoe  was  to  be  glTon  at 
the  city  where  defendant  resided,  and  he 
was  aisnred  by  plaintiff  that  be  ahODld  take 
the  part  of  tenor  on  the  opening  nigfit.  and 
defendant  joined  the  company,  and  ren- 
dered services  under  that  assurance.  De- 
fendant did  sing  on  that  occasion,  bat  the 
other  tenor  was  advertised  and  received  the 
credit  of  the  performance  In  the  morning 
papers,  the  mutake  being  corrected  In  the 
afternoon  papers.  Seid,  this  was  snch  a 
violation  of  the  agreement  aa  absolved  de- 
fendant from  its  further  performance. — 
Pratt  V.  Hontegriffo,  ION.  T  a  908. 

18.  Defendant  entered  Into  a  single  am- 
tract  for  the  purchase  of  bonds  and  war- 
rants from  pl^ntlffs.  The  bonds  onlv 
were  delivered,  thongh  defendant  toA 
plaintiffs  to  send  the  warrants,  and  insist- 
ed on  their  delivery,  aa  he  had  sold  them. 
Seld,  that  the  fact  that  defendant  paid  a 

Sortion  of  the  purchase  price  of  the  bonds 
id  not  amount  to  a  severance  of  the  con- 
tract, and  plaintiffs  could  not  recover  the 
balance  of  such  purchase  money  without  a 
delivery  of  the  warrants. — Ming  r.  Corbin, 
10  N.  Y.  a  641. 

14  Plaintiff  aneed  to  give  defendant 
lessons  in  a  certain  art  every  evening,  till 
defendant  had  fully  acquired  it.  and  to  re- 
ceive therefor  $25  on  the  flrat  day  of  the 
lessons,  and  $25  each  week  for  two  other 
weeks,  if  the  lessons  should  be  satisfactory, 
and  a  final  payment  of  the  same  amount 
when  defendant  was  satlafled.  Plaintiff 
gave  ten  lessons,  receiving  two  payments.. 
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md  then,  on  accoant  of  illness,  discontin- 
Dad  the  initrnetloni,  and  never  offered  to 
resume  them.  Ifeld,  that  he  eonid  not  re- 
cover the  last  two  payments.  If  plaintiff 
bad  not  acquired  the  art  from  the  instruc- 
tions already  si ven. —Johnson  t.  Blndsell, 
10  N.  Y.  8.  831. 

Actions  on — Erldence. 

If).  In  an  action  on  a  contract,  under 
which  the  contractor  is  entitled  to  differ- 
ent rates  of  compensation  for  different 
^ades  of  work,  where  the  contractor  has 
testified  to  the  amonnt  and  valne  of  the 
work  alleged  to  have  heen  done  by  him,  it 
is  error  to  exclude  testimony  by  the  chief 
engineer,  whom  the  contract  designates  as 
the  arbitrator  of  all  qnestions  arising  un- 
der it,  as  to  deductions  that  should  be 
made  from  the  contractor's  estimate  be- 
caase  of  charges  for  lower  grades  of  work 
at  rates  fixed  for  higher  grades.— Byron  t. 
Bell,  10  N.  Y.  fi.  m. 

16.  A  provision  in  a  contract  for  the 
construction  of  a  piece  of  railroad  that  the 
amount  dne  the  contractor  shall  be  deter- 
mined  by  the  measurements  and  calcula- 
tions of  the  chief  engineer  of  the  cod- 
straction  companv  will  not  prevent  the 
contractor,  who  alleges  that  the  chief  en- 

Jlneer's  estimates  are  fraudulent  and  un- 
ust,  from  proving  the  nature,  extent,  and 
value  of  his  work  by  other  competent  wit- 
nesses.—Byron     Sell.  10  N.  Y.  8.  693. 

17.  In  an  action  for  breach  of  a  contract 
for  the  building  of  house,  evidence  as  to 
the  cost  of  removing  defective  material, 
and  of  replacing  the  same  in  accordance 
with  the  contract,  was  admissible. — Healy 
T.  Bulkley,  10  N.Y.  8.708. 

-  Instraotlons. 

18.  In  an  action  for  breach  of  contract 
in  building  a  house,  a  request  to  charge  as 
to  the  role  of  damages  for  defective  work- 
manship or  poor  material  is  properly  re- 
fused as  too  general,  where  there  is  also  a 
claim  for  material  not  furnished,  aud  for 
delay  in  the  performance  of  the  contract. 
—Healy  v.  Bulkley,  10  N.  T.  a  70B. 

Contributory  Negligence. 

Bee  JftgUgenee,  11-18. 

OONWaSION. 

Bee,  also,  TVomt  and  Convertion. 

Testamentary  conversion. 

A  testator  devised  a  farm,  with  the 
stock,  horses,  etc.,  thereon,  to  four  per- 
sons as  Joint  tenants,  the  Income  to  be  di- 
vided in  a  specified  manner.  In  the  event 
that  the  income  should  become  insufficient 
to  pay  expenses  and  a  dividend  to  the  ben- 
eficiulesi  he  empowered  the  exeootors  to 
t.10n.t.s.~G2 


sell  the  property,  and  to  pay  the  proceeds, 
one-half  to  one  of  the  beneflciarles,  and 
the  other  half  to  the  other  three,  "the  sur- 
vivor and  survivors,  share  and  share 
alike."  Held  that,  after  the  farm  had  be- 
come unprofitable,  and  after  a  sale  of  part 
of  the  stock  by  the  executors,  the  entire 
property,  by  virtue  of  the  power  of  sale, 
was  converted  into  personalty,  and  from  a 
joint  tenancy  to  a  tenancy  In  common,  and 
that  the  heirs  of  one  of  the  beneficiaries, 
who  thereafter  died,  were  entitled  to  her 
share  of  the  proceeds  from  the  sale  of  the 
entire  property.— In  re  Ransom's  Estate, 
10  N.  Y.  8. 16. 

CORPORATIONS. 

See,  also,  Banks  and  Banking;  Benevolent 
Sodetita;  Carrier*;  Horte  and  Street  Bai^ 
roadt;  Insurance;  Municipal  Corpora- 
Hone;  Railroad  Companies;  Religious  8th 
eieties;  Schools  and  bchool-Distriets. 

Dissolution  of  "trust,"  see  Ii^unetion,  1. 

 subatltutlon  of  receiver  In  action 

against,  see  Receivers,  1,  2. 

Forfeiture  of  charter,  violation  of  labor 
law,  see  Horse  and  Street  Railroad*,  8. 

Service  of  process  oh,  see  Writs,  1,  2. 

Corporate  name. 

1.  In  an  action  by  the  Employers'  Lia- 
bility Assuraoce  Corporation  against  the 
Employers'  Liability  Insurance  Company 
of  the  United  States  to  restrain  defendant 
from  using  the  words  "Emplovers'  Liabil- 
ity" as  part  of  Its  corporate  name.  It  ap- 
peared that  there  were  many  corporations 
carrying  on  business  of  the  same  nature  as 
that  in  which  plaintiff  was  engaged,  and 
that  all  used  the  words  "Employers'  Lia- 
bility* in  their  corporate  names.  Beld^ 
that  such  words  designated  a  kind  of  in- 
surance business,  and  did  not  express  pro- 
prietorship, and  their  use  by  defendant 
would  not  be  restrained,  though  plaintiff 
was  the  first  to  use  them. — Employers'  Lia- 
bility Assnr.  Corp.  v.  Employers'  Liability 
Ins-Co.,  ION.  Y.  a84a. 

2.  It  appeared  In  such  case  that  plaintiff 
was  an  Engliah  corporation  doing  business 
in  New  York,  and  that  defendant,  a  New 
Jersey  corporation,  had  applied  to  the  In- 
surance department  for  leave  to  do  busi- 
ness in  New  York.  There  was  noevidence 
that  defendant  adopted  its  name  Tvith  an 
Intent  to  imitate  Uat  of  plaintiff,  or  in 
fraud  of  its  rights.  Held,  that  the  use  by 
defendant  of  the  words  "Employers'  Lia- 
bility" in  its  corporate  name  would  not  be 
enjoined  on  the  ground  that  cunfusion 
would  result  as  to  the  identity  of  the  two 
companies.  In  that  it  was  the  custom  to  re- 
fer to  insurance  companies  by  ,al)breviated 
titles,  since  defendant  would  he  permitted 
to  do  business  only  In  Its  corporate  name. 
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wbicb  in  distlnguiBhable  from  that  of  plaln- 
Uff.-Employera'  Liability  Amot.  Corp.  v. 
Employeri'  Liability  Ina.  Co.,  10  N.  T.  B. 

845. 

Assignment  of  charter. 

3  A  charter  of  incorporation  Is  not  as- 
■Igoable.  nnd  an  attempted  organization  of 
a  corporation  by  personB  to  whom  the  char 
ter  Ib  ttttcmpted  to  be  assigned  is  void,  and 
a  corporatioD  de  facto  cannot  be  created  by 
user  under  such  organization.— Welch  v. 
Old  Dominion  Min.  &  Ry.  Co.,  10  N,  T.  8. 
174. 

Officers — Election. 

4.  Laws  N.  Y.  1875.  o.  611,  §  6,  sabd.  8, 
requires  that  the  by  laws  of  a  corporation 
sbull  prescribe  the  term  of  ofnce  of  the  di- 
reclora.  which  shall  not  exceed  one  year. 
The  record  of  an  election  of  the  first  di- 
rectors of  a  limited  corporation  organized 
thereunder,  held  in  October.  1886,  shows 
that  they  were  to  hold  until  their  suc- 
cessors were  elected.  The  by-laws  adopt- 
ed at  the  sfime  meeting  prescribed  that 
the  aniial  election  of  directors  should 
be  held  on  the  first  Monday  of  January 
in  entb  year,  and  that  the  term  should  be 
*one  year,  and  until  such  time  as  their 
successors  are  cho-en,  but  in  no  case  to 
holii  longer  than  three  months  after  the 
expiration  of  the  year."  There  was  no 
election  in  January.  1887.  //*•  d.  that  the 
directors  elected  in  October.  1886.  held  of- 
lice  until  at  least  one  year  from  tbeir  elec- 
tion.—Post- Ex  press  Printing  Co.  v.  Cour- 
«ey.  10  N.  Y.  S.  41*7. 


Bestraining  transfer  of  ssaetB  by  di- 
rectors. 

5  An  iojunction  will  not  be  granted  to 
restrain  the  directors  of  a  corporation  from 
transferring  its  property,  assett.  and  basl- 
ness  to  another  corporation,  where  it  ap- 
pears from  affidavits  of  the  directors  that 
thev  do  not  conieraplate  such  action,  but 
■merely  the  leasing  of  important  rights  ftod 
functions  to  the  other  corporation.— Sni«l 
T.  Minneapolis  Llectro-Mstrlz  Ca,  10  N. 
Y.  S.  456. 


action  another  color  in  order  to  defeat  a 
inst  demand.— Lawrenceville  Cement  Ca 
T.  Parker.  10  N.  Y.  S.  831. 

7,  Defendant  cannot  repudiate  the  acta 
of  its  agent  upon  the  ground  that  it  la  a 
corporation  formed  to  do  a  lawful  bus;- 
ness.and  therefore  the  unlawful  dealinn  of 
itB  aeent  wore  vUra  ttr«.— Peck  T.  Doran 
Wri|ht  Co..  10  N.  Y.  8.  401. 

8.  Under  Laws  N.  Y.  1878.  c.  16.S,proTi(i 
ingthat  an  association  incorporated  uniier 
Act  Feb.  17.  1848,  and  ita  amendment*, 
shall,  as  »  condition  precedent  to  the  ei»- 
ing  of  a  mortgage  to  secure  a  debt  con- 
tracted by  it  in  the  course  of  its  business 
have  the  assent  of  two-thirda  of  ibe  nwa- 
era  of  the  capital  stock,  persons  who  ha^e 
made  no  payments  on  tbeir  aubecriptiocs. 
but  are  officers  of  the  association,  and  per- 
sons who  have  made  iubsUntial  paymtTits 
either  in  cash  or  work,  are  atockhoiiien 
for  the  purpose  of  giving  their  a5>eiii 
though  no  certificates  have  been  issued.— 
McComb  V.  Barcelona  Apartment  Abs  d.  I'' 
N.  Y.  a  646;  Same  v.  Cordova  Apartmenl 
Ass'n,  Id.  652;  teme  v.  Lisbon  Apartmvn: 
Ass'n,  Id.;  Same  t.  Madrid  Apartment 
Ass'n,  Id. 

0.  It  was  part  of  the  arrangement  umie: 
which  land  was  conveyed  to  an  incorT"> 
rated  association  that  It  should  give  ijc 
mortgages  to  secure  future  advances  fo: 
improvementa  thereon,  and  the  monear« 
and  the  deed  were  executed  and  deliTcn:>: 
contemporaneously.  Ifeid,  thattheeen.or. 
gages  were  not  within  Lawa  N.  Y.  167 c. 
16S.  requiring  the  assent  of  stockhoLvre 
before  giving  a  mortgage.  —  HeComb  t. 
Barcelona  Apartment  Ass'n,  10  N.  Y.  ^ 
546;  Same  v.  Cordova  Apartment  Ass  n, 
Id.  552;  Same  v.  Lisbon  Apartment  As*  c. 
Id.;Same  v.  Madrid  Apartment  Ass  n.  1? 

10.  In  an  action  to  foreclose  the  mi-:\- 
gages  given  to  secure  advances,  it  iaerr-: 
to  include  in  the  Judgment  a  snm  srrt 
cient  to  satisfy  adrances  In  excess  of  -.te 
amount  of  the  mortgages.  —  McComh  t 
Barcelona  Apartment  Aas'n,  10  N.  Y. 
546;  Same  t.  Cordova  Apartment  As5 'a 
Id.  652;  Same  t.  Lisbon  Apartment  As^  z 
Id.;  Same  v.  Madrid  Apartment  Ass'n.  Id 


Con  tracts. 

6.  The  president  of  acorporatlon  not  en- 
gaced  in  laanking  discounted  a  note  pay- 
able to  hifl  own  order,  and  paid  for  it  with 
the  check  of  the  corporation,  to  which  he 
afterwards  assigned  tlie  note.  Held  that, 
discounting  by  the  corporation  being  for- 
bidden by  statute,  it  will  be  presumed  that 
it  was  not  a  corporate  act.  and  that  the  use 
of  its  money  was  a  wrongful  appropriation 
thereof,  in  satisfaction  of  which  it  received 
the  note.  and.  the  president  being  dead, 
the  court  is  not  bound  to  credit  the  testl- 
mow  of  the  defendant  giving  the  trans- 


Aotions, 

11.  In  an  action  against  a  director  f-^ 
the  debt  of  a  corporation,  upon  the  grcni-- 
of  failure  to  file  an  annual  report,  it 
not  prejudicial  error  to  admit  the  ju:.- 
menl  roll  of  a  Judgment  against  the  c«r:  .> 
ration  for  the  same  debt,  for  the  porp 
only  of  proving  the  cosU  In  thatact!  - 
which  plaintiff  claimed  a  right  to  recor  • 
when  tne  finding  was  against  aoch  c^-' 
—Post-Express  Printing  Co.  v.  Coorscy  . 
N.  Y.  8.  467. 

12.  A  complaint  wbictt  alleges  that 
fendant  la  a  corporation,  bnt  which 
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to  allege  whether  it  1«  a  foreign  or  domoB- 
tic  corpnrRtton,  is  not  demurrable,  as  not 
fitating  facts  aufficieut  to  coustltate  a  cauH 
of  flctioQ.— Hotbchild  t.  Grand  Trunk  Bj. 

Co..  10  y.  y.  s.  86. 

Transfer  of  corporate  proper^  to 
stookliolders. 

18.  DefeDdants,  owning  patents  for  car- 
pet looms,  formed  a  corporatloo  under  the 
general  manuCacturtng  act.  with  a  capital 
stock  of  $40,000,  which  was  issued  to  them- 
selTes,  and  transferred  the  title  of  the  pat- 
ents to  the  company  at  that  Taluatioo, 
which  was  merely  nominal.  The  only 
business  intended  by  defendants  was  the 
holding  of  the  patents  and  the  collection 
of  royalties.  Subsequently,  it  was  deter- 
mined to  manufacture  carpets,  and,  for 
that  porpo6e,to  Increase  the  capital  stock. 
Preliminarily,  and  so  as  to  retain  the  own- 
ership of  the  patents,  defendants  had  them 
retransferred  to  themselves  individually, 
for  the  same  nominal  price  at  which  they 
were  transferred  to  the  company.  They 
tben  increased  tbe  capital  to  $600,000.  all  of 
which  was  issued  to  themselves;  $250,000, 
j  nduding  the  $40,000  already  held  by  tbem, 
for  casb  at  par,  and  tbe  balance  for  an  un- 
limited license  to  use  the  natent  at  a  cer- 
tain rate  of  royalty.  No  dlebts  were  then 
owed  by  the  company.  Beld,  that  the  re* 
transfer  of  the  patents  to  defendants  in- 
dividually was  not  a  withdrawal  of  capi- 
tal, within  the  prohibition  of  8  Rev,  St.  N. 
V.  (8th  Ed.)  p.  1728.  ^  2,  declaring  it  to  be 
unlawful  for  tbe  directors  of  a  corporation 
to  withdraw,  or  in  any  way  pay  to  the 
stockholders,  any  part  of  the  capital  stock, 
wfthoat  tbe  consent  of  tbe  legislature. — 
Skinner  v.  Smith,  10  N.  Y.  a  81. 

Reorganization — Bights  of  old  stook- 
bolders. 

14.  By  an  agreement  for  tbe  reorganiza- 
tion of  a  corporation,  entered  into  between 
(he  stockholders  and  creditors.  It  was  pro- 
vided tbat  new  stock  should  be  issued  In 
lieu  of  the  old,  which  should  be  divided 
j,ro  mia  among  tbe  holders  of  the  floating 
debt  of  the  corporation,  on  certain  con* 
ditions,  and  among  the  old  stockholders 
who  should  elect  to  provide  their  jirv  rata 
share  of  the  smonnt  requisite  to  pay  the 
fioatlDgdebtand  other  charges,  the  amount 
of  sarh  pro  rata  share  to  be  fixed  and  de- 
termined by  a  certain  trust  company.  Seld, 
that  tbe  old  stockholders,  on  a  simple  al- 
legation that  the  assessment  made  by  tbe 
trust  company  was  "unnecessarily  high," 
f*ou1d  not  hare  an  Injunction  restraining 
the  distribution  of  stock  until  the  validity 
of  the  claims  to  be  paid  by  the  asseBs- 
nient  could  be  Investigated.  Reversing  7 
>I.  Y.  a  872.~Genuheim  t.  Olcott.  10  n. 


InaolTonoy — Arrest  of  debtor  of  oor- 
poration. 

10.  Rev.  St.  N.  Y.  p,  468.  g  70,  providing 
for  notice  of  tbe  appointment  of  a  receiver 
for  an  insolvent  corporation,  and  section 
73,  that,  after  the  first  publication,  every 
one  having  any  of  its  property  or  indebted 
to  it  shall  account  therefor  to  tbe  receiver, 
a  warrant  cannot,  until  after  tbe  first  pub* 
llcation,  be  issued  for  the  arrest  and  ex- 
amluation  of  one  on  whom  a  personal  de- 
mand has  been  made,  under  8  Rev.  St.  p. 
48.  g  13,  and  8  Rer.  St.  p.  408,  g  7S.  pro- 
viding that  where  a  receiver  of  an  Insolv- 
ent corporation  shall  show  that  any  one 
has  concealed  or  embezzled  any  part  of  tbe 
estate,  or  can  testify  as  te  tbe  concealment 
and  embezzlement  thereof,  a  warrant  may 
issue  for  his  arrest  and  ezamlnation.— lu 
re  Stonebrldge.  10  N.  Y.  8.  TOT. 

16.  A  warrant,  Issued  at  the  Instance  of 
a.receiver  of  an  Insolvent  corporation  for 
tbe  arrest  and  examination  of  its  debtor, 
should  be  vacated  on  motion,  nnleas  notice 
was  given  to  the  attorney  general  under 
Laws  N.  Y.  1888,  c  878.  ^8,  requiring  serv- 
ice on  him  of  a  copy  of  all  motion 
papers,  and  of  any  other  application,  in 
any  proceeding  for  the  dissolution  of  a 
corporation,  or  the  distribution  of  its  as* 
sets.— In  re  Stonebridge,  ION.  T.  8.  787. 
DiBsolntion. 

17.  Cede  Civil  Proc.  N.  Y.  g  1785.  pro- 
vides tbat  an  action  to  dissolve  a  corpora- 
tion may  be  maintained  "where  it  has  sua- 

fiended  its  ordlnsiy  and  lawful  business 
or  at  least  one  year."  Section  1798  pro- 
vides that  tbe  attorney  general  may  sue  to 
vacate  the  charter  of  a  corporation,  on  the 
ground  tbat  it  has  "forfeited  its  privileges 
or  franchises  by  a  failure  to  exercise  its 
powers."  Held,  that  there  is  no  conflict 
Between  the  two  sections,  and  an  action  by 
the  attorney  general  to  dissolve  a  corpora- 
tion, on  the  ground  tbat  It  has  suspended 
business,  can  be  brought  only  after  the 
lapse  of  a  year,  as  prescribed  by  section 
1785.— People  V.  Atlantic  Ave.  R.  Co.,  10 
N.  Y.  a  907. 

18.  An  order  denying  an  applfeatlon  for 
leave  to  bring  action  in  oehalf  of  tbe  state  to 
vacate  the  charter  of  a  gas  company  on  the 
ground  of  non-user  and  other  neglect  will 
be  afiirmed  where  it  appears  tbat  the  com- 
pany assumed  a  large  responsibility  and 
outlay  upon  the  streucth  of  the  discontin- 
uance of  a  former  action  for  the  same  pur- 
pose, and  no  new  facts  are  alleged  whv  the 
charter  should  be  annulled  which  did  not 
exist  at  tbe  time  of  such  discontinuance  — 
In  re  Equity  Qas-UghtCo..  10  N.  Y.  &.801. 

Foreign  corporations — Serrioe  of 

process. 

IS.  Prior  to  the  service  of  summons  up- 
on one  B.,  as  nfflcer  w  managing  agent  of 
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defendant,  »  foreign  corporfitlon,  nnder 
Code  Civil  Proc  N.  T.  §  482.  B.  had  re- 
■igoed  blB  poaition  of  president  of  the  cor- 
poration, and  he  made  affidavit  that  eubie- 
qnently  ha  sustained  no  relation  to  defend- 
ant except  as  a  member  of  a  firm  which 
was  under  contract  to  sell  defendant's 
goods  and  to  advance  moneys  to  defend- 
ant On  the  day  of  the  service  of  sum- 
mons B.  gave  directions  as  to  the  disposi- 
tion of  certain  property  consigned  to  de- 
fendant, but  with  such  directions  B.  com- 
municated the  fact  of  his  resignation.  Held, 
that  the  service  couid  not  be  sustained.— 
Btnrgls  V.  Crescent  Jute  Manuf'g  Co.,  10 
K.  Y.  8.  470. 

COSTS. 

Bight  to  costs. 

1.  Code  Civil  Proc  N.  T.  §  8230,  pro 
vides  that,  in  cases  where  costs  are  not  al- 
lowable of  course,  the  court,  in  its  discre- 
tion, may  award  them  to  any  psrty  "upon 
rendering  final  judgment"  Seid  that  in 
an  action  to  abate  a  nuisance  tried  at  the 
circuit  a  dismissal  of  the  complaint  with- 
out directing  costs  to  be  awarded  to  de- 
fendant is,  in  effect  a  final  judgment  with- 
out costs;  and  the  special  term,  presided 
over  by  another  Judge,  has  no  power  to 
allow  toe  coats  of  the  action  to  defendant 
tboagh  the  omission  of  the  circuit  court  to 
allow  them  grew  out  of  a  misapprehension 
by  the  counsel  and  the  court  as  to  defend- 
ant's right  to  costs  of  course. — Le  Roy  v. 
Browne;  10  N.  T.  a  838. 

a.  Where,  In  an  action  to  abate  a  nui- 
sance, plaintiffs  are  nonsuited,  costs  are 
not  aJtowed  as  of  course,  but  only  on  the 
award  of  the  court — Le  Roy  v.  Browne,  10 
N.  T.  B.  828. 

8.  Where  the  circuit  Judge,  in  the  eier- 
else  of  bla  discretion,  has  not  awarded 
costs  to  defendants  on  deciding  the  case 
in  their  favor,  and  defendants  have  en- 
tered Judgment  accordingly,  the  special 
term  will  not  assume  that  the  circuit  Judge 
was  mistaken  in  the  exercise  of  sucn  dis- 
cretion, and  will  not  send  the  case  back  to 
him  for  his  determination  on  the  question 
of  costs.— Le  Roy  t.  Browne,  10  N.  Y.  8. 828. 

Who  liable  —  Personal  representa- 
tive. 

4.  In  an  action  against  an  administratrix 
to  recover  for  services  performed  and 
moneys  expended  as  expenses  of  adminis- 
tration, costs  may  be  awarded  against  her, 
under  Code  Civil  Proc.  N.  Y.  §  3246,  pro- 
viding that  in  nn  action  brought  against 
an  executor  or  administrator  in  his  repre- 
sentative capacity,  costs  must  be  awarded 
as  in  an  action  against  a  person  defending 
in  his  own  right  except  as  otherwise  pre- 
scribed in  sections  1885  and  1886,  which  ex. 


cept  generally  cases  where  a  Jademeal  f«r 
a  sum  of  money  only  is  rendereiL — Boyi- 

ton  T.  Laddy,  10     Y.  6.  62^ 

 Assignee  for  benefit  of  creditors. 

5.  Code  Civil  Proc.  N.  Y.  g  8247.  provide! 
that  where,  after  the  commencement  of  a 
action,  the  cause  of  action  becomes  fcr 
transfer  the  property  of  a  person  not  '* 
party  to  the  action,  the  transferee  or  otbe 
person  so  interested  is  liable  for  costs  ts 
the  same  extent  as  If  he  was  the  plaintiC, 
and  where  costs  are  awarded  against  plsic- 
tiff  the  court  may  order  the  person  so  lia- 
ble to  pay  them.   Plaintiffs  brought  re- 
plevin for  goods  sold  by  tbem  and  tram 
ferred  to  defendants  oo  the  ground  tkii 
the  sale  was  induced  by  fraud,  and  recov- 
ered possession  of  the  same.    After  die 
commencement  of  the  action,  defenduu 
made  a  general  assignment  for  the  htueti 
of  creditors,  but  the  assignee  was  never 
made  a  party  to  the  action,  and  refused  tc 
have  anything  to  do  with  it,  because  oftkt 
suspicious  circumstances  connected  wilt 
the  transfer  of  the  property  to  dafeodsBii 
Beld  that,  judgments  having  been  rendcRii 
for  plaintiffs  for  the  retention  of  thegoodi. 
and  for  costs,  the  assignee  could  not  be 
made  liable  for  such  costs  under  the  sbon 
section.— UcCarthey  t.  Wright,  10K.Y. 
8.  824. 

Security  for  costs. 

6.  Where  an  undertaking  to  secure  cotu 
is  regular  in  all  respects  except  thst  ii 
was  filed  without  leave  of  court,  and  w:it 
out  giving  defendants  an  opportnnity  to  U 
heard  as  to  the  amount  thereof,  ancb  ob 
dertakfng  will  not  be  approved,  but  lesTt 
will  be  given  to  plaintiff  to  apply  forsii 
order  to  show  cause  why  he  should  not  U 
permitted  to  file  a  sufficient  undertakinc- 
— Rothchtld  T.  Wilson,  10  TS.  T.  &  61. 

7.  Under  Code  ClTil  Proc  N.T.^SSlt 
providing  that  "the  undertaking  •  •  • 
must  be  executed  to  the  defeniunt'w* 
eral  defendants  cannot  appear  sepantdj, 
and  require  a  non-resident  plaintiff  to gire 
a  separate  undertaking  to  secure  the  com 
of  each.— Bothchild  t.  Wilson.  10  K.  T. 

 In  forma  pauperis. 

8.  It  being  in  the  discretion  of  the  coon 
to  allow  an  action  to  be  prosecuted  h 
forma  paup&ris,  (Code  Civil  Proc  N.  T. 
458,  460,  461.)  a  non-resident  plaintiff  wr- 
be  permitted  to  sue  in  such  form,  tboub 
section  8268  provides  that  "defendant 
an  action  brought  in  a  court  of  recaid 
may  require  security  for  costa  to  be  gin: 
*  *  *  where  the  plaintiff  was.  wbc 
the  action  was  commenced,  *  *  *  i 
person  residing  without  the  state.  *— Eir 
rls  T.  Matnal  Life  Ins.  Co.,  10  K.  T.  S.€i 
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Taxation. 

9.  Id  an  action  by  the  Indorsee  a^nst 
the  maker  and  iodorser  of  a  promissory 
note  the  summoas  and  complaint  were 
■erred  on  one  defendant  on  January  18^, 
and  on  JanuaryB4th  his  separate  anawer 
was  served.  The  other  defendant  was 
served  with  the  summons  and  complaint 
OD  March  lltb.  and  he  served  his  separate 
.answer  on  March  18th.  Both  defendants 
appeared  by  the  same  attomey,  bnt  the  an- 
swer* were  substantially  different,  and 
separate  answers  were  necessary.  Held 
that,  on  discoDtlnning  the  action,  plaintiff 
would  be  required  to  pay  two  bills  of 
costs.— Hazet  v.  Crow,  10  N.  T.  8.  743. 

10.  Code  Civil  Proc  N.  Y.  §  788.  pro- 
Tldeatfaat  defendant  may  before  trial  serve 
a  written  offer  of  Judcment  on  plaintiETs 
attorney,  which  plaintiff  may  accept,  and 
enter  Judgment  within  10  days  thereafter. 
Section  740  provides  that,  unless  the  offer 
of  Indgment  Is  signed  by  the  party  making 
it.  nis  attorney  must  annex  bis  affidavit 
that  he  is  duly  authorized  to  make  it  In  be- 
lialf  of  the  party.  After  a  cause  had  been 
noticed  for  trial,  and  less  than  10  days  be- 
fore it  was  readied,  defendant's  attorney 
served  a  notice  that  he  withdrew  the  an- 
swer, but  the  affidavit  required  by  section 
740  was  not  annexed  thereto.  Setd,  that 
flucb  notice  was  nottnffldent  as  an  offer  of 
Jadgment.  and  plaintiff,  having  taken  an 
inquest  on  defendant's  failure  to  appear, 
was  entitled  to  tax  a  trial  fee  in  his  bill  of 
costs.— Ferine  v.  Wiggins.  10  N.  Y.  S.  989. 

11.  The  sum  paid  to  a  lawreri'  title  in- 
anrance  company  by  plaintiff,  for  searcbes 
made  in  action  for  the  foreclosure  of  a 
mortgage.  Is  not  a  legal  disbursement,  tax- 
able as  costs  in  the  suit.— Equitable  Life 
Assur.  Soc.  V.  Olyphant,  10  N.  Y.  S.  659. 

12.  Under  the  statute  and  rules  of  prac- 
tice In  New  York,  fees  paid  by  complain- 
ant In  foreclosure  enits  for  searches  of 
title  are  only  taxable  as  legal  disburse- 
ments when  the  searches  are  official.  Af- 
firming 9  K.  Y.  S.  886.— Equitable  Life 
Aanr.  Soc.  t.  Hughes,  10  N.  T.  a  7B6. 

 Sztra  allowaooa. 

13.  An  extra  allowance  of  costs  under 
Code  Civil  Proc.  N.  Y.  g  8268,  which  au- 
Uiorifces  SQch  an  allowance  in  foreclosure 
proceedings  in  a  sum  not  exceeding  2i  per 
cent,  of  the  amount  doe  on  the  mortgage, 
nor  the  aggregate  sum  of  fv'  >,  "in  the  dis- 
cretion" oIe  the  court,  will  nut  be  reviewed 
on  appeal  unless  there  has  been  a  clear 
abuse  of  discretion.— Mutual  Life  Ins.  Co. 
y.  Cranwell.  10  N.  Y.  S.  404. 

14.  Where,  on  demurrer,  a  court  dis- 
misses a  complaint  for  want  of  Joriadio- 
tion,  no  costs  can  be  allowed  defendant 
under  Code  CItU  Proc.  N.  Y.  g  8868.  which 
prOTUtea  that  in  a  difflcnlt  and  extraordi- 


nary case  the  court  may  award,  as  addi- 
tional costs,  a  sum  not  exceeding  6  per 
cent,  of  the  amount  involved.  Before  the 
cotirt  can  award  such  costs,  it  most  deter- 
mine that  the  case  itself  is  difflcultand  ex- 
traordinary, and  that  question  cannot  be 
considered-where  the  court  has  no  juris- 
diction.—Genet  v.  Delaware  &  H.  C.  Co., 
10  N.  Y.  a  467. 

16.  Where  defendant  becomes  entitled  to 
costs  under  Code  Civil  Proc.  N.  Y.  S  788, 
providing  tliat  if  plaintiff  does  not  accept 
an  offer  of  Judgment  made  by  defendant 
before  the  trial,  and  "fails  to  obtain  a 
more  favorable  judgmeot,  he  cannot  re- 
cover costs  from  the  time  of  the  offer,  but 
must  pay  costs  from  that  time, "  defendant 
is  not  limited  to  the  costs  expressly  pro- 
vided for  in  the  statute,  but  may  be  grant- 
ed an  extra  allowance  in  a  proper  case 
Overruling  Magnin  v.  Dinsmore,  47  How 
Pr.  11.— Landon  t.  Van  Etten,  10  N.  Y.  8 

8oa. 

On  appeal  from  jnstioe  of  the  peace. 

16.  Under  Code  Civil  Proc.  N.  Y.  g  8072, 
relating  to  appeals  from  Justices  of  the 
peace,  where  new  trials  are  demanded  in 
the  appellate  court,  which  provides  that 
"either  party  may.  at  any  time  after  the 
action  Is  deemed  at  issue  In  the  appellate 
court,  and  before  the  trial,  serve  upon  the 
adverse  party  a  written  offer  to  allow  judg- 
ment to  be  taken  against  him  for  a  sum  or 
property,  or  to  the  effect  therein  specified, 
with  or  without  costs,  •  •  •  and  if  the 
party  to  whom  it  is  made  fails  to  obtain  a 
more  favorable  Judgment  he  cannot  recov- 
er costs  from  Uie  time  of  the  offer,  but 
must  Wf  coati  from  that  time, "  where  tba 
offer  is  not  accepted,  and  the  party  obtalna 
a  more  favorable  judgment  than  the  offer, 
he  can  recover  costs  from  the  time  of  the 
offer.  Distinguishing  ZoUer  t.  Smith,  45 
Hun,  819.— Watson  t.  Bens.  10  N.  Y.  a 

•m. 

Bemedles. 

17.  Code  Civil  Proc.  N.  Y.  §  779.  prorldes 
that  where  costs  of  a  motion,  directed  by 
an  order  to  be  p^d,  are  not  piUd  within  the 
time  fixed,  or,  if  no  time  is  fixed,  within  10 
days  after  the  service  of  the  order,  all  pro- 
ceedings on  the  part  of  the  party  required 
to  pay  them,  except  to  vacate  the  order, 
are  stayed,  without  further  direction  of  the 
court,  until  payment  The  section  further 
provides  that,  when  the  order  directs  that 
the  costs  of  the  motion  abide  the  event  of 
the  action,  they  may  be  taxed  as  a  part  of 
the  costs  of  the  action,  or  set  off  against 
coats  awarded  to  the  adverse  party,  as  the 
case  may  require.  On  motion  of  defend- 
ant, an  order  was  made  granting  a  new 
trial,  "with  flO  costs,  to  abide  the  event," 
and.  on  appeal,  the  order  was  affirmed. 
S^d,  that  defendant  coold  not  have  an  or* 
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dw  staying  proceeding!  by  plaintiff  be- 
cause of  the  Don-payment  of  Buch  costo. — 
Van  Woert  v.  Ackley,  10  K.  T.  8.  873. 

18.  Neither  wHl  the  non>payment  of  the 
costs  included  In  the  Judgment  of  affirm- 
ance of  the  order  granting  a  new  trial 
ioatlfy  such  an  order  ataylng  proceed- 
]Dgs.~TaD  Woert  t.  Ackley.  10  N.  T. 

s.m 

19.  The  costs  of  an  action  for  divorce 
cannot  be  collected  by  a  proceeding  to 
punish  for  contempt— Wefll  t.  Weill,  10 
K.  Y.  S.  627. 

20.  Where  on  appeal  the  general  term 
allows  a  (wrtain  amount  for  coats,  the 
remedy  of  the  prevailing  party,  who  claims 
a  greater  amount,  is  by  application  to  that 
court  for  a  modiOcation  of  its  order,  and 
not  by  appeal  from  the  taxation  of  the 
fderk,  in  accordance  with  the  order. — Clark 
T.  SnlliTaD.  lON.y.  S.897. 

Counter-claim. 
Bee  Bit- Off  and  Counttr-Otaim. 

CouzLterfeitiug. 
Of  trade-marks,  see  ZVwfo- Jforifc^  8-& 

OOUKTIES. 

Bee,  alio,  Bridget;  Highuajt*;  SehaoU  and 
tkhoofrDittrieta. 

Authority  to  towns  to  issue  bridge  bonds, 

see  Bridget,  1,  3;  T(nent,  IS. 
Power  to  reduce  salary  of  officer,  see  OJJtee 

and  Officer. 

Pablio  printing. 

1.  Under  Laws  N.  T.  1888,  e.  01S,  provid- 
ing that  the  boards  of  superrisora  In  the 
several  couotiea  shall  designate  newspa- 
pers "to  publish  the  laws, "a  designation 
of  papers  "to  do  the  public  printing"  is 
sufficient. — People  v.  Board  of  Sup'rs,  10 
N.  Y.  S.  88. 

Allowance  of  claims  by  county  board. 

&  It  is  the  duty  of  a  board  of  supervis- 
ors to  allow  a  claim  against  the  county, 
where  the  amount  Is  undisputed,  and  its 
refusal  to  do  so  Is  not  a  mere  error  of  law, 
but  a  breach  of  duty,  which  tho  courts  will 
remedy  by  mandamvs. — People  v.  Board  of 
Bup'rs,  10  N.  y.  8.  88. 

loablllty  of  county  treastirer. 

8.  Laws  N.  Y.  1869.  c.  907,  %  4,  as  amend- 
ed by  Laws  1871.  cc.  288.  936,  provides  that 
all  taxes,  except  road  and  school  taxes, 
collected  and  paid  over  to  the  county  treas- 
urer, on  the  assessed  valuation  of  any  rail- 
road in  any  town,  village,  or  city,  which 
has  issued  bonds  to  aid  in  the  construction 
of  such  railroad,  shall  be  used  by  the  treas- 
nrar  to  porchasa  such  bonds,  in  order  that 


they  may  be  canceled.  Prior  to  the  tim 
of  the  demand  made  on  the'  county  tress 
urer  to  use  the  moneys  in  qnestion  for  itt 
purchase  of  bonds,  the  act  above  cited,  oo 
which  this  proceeding  was  baaed,  bad  beoe 
declared  unconstitutional  by  the  generi 
term,  but  it  was  afterwards  held  constiis 
tional  by  the  court  of  appeals.  Meld. 
the  refusal  of  the  treasurer  to  comply  win 
the  demand  was  not  such  a  willful  negitG 
of  a  plain  duty  as  would  charge  him  wiU 
interest  upon  such  moneys. — Clarke  t. 
Sheldon.  lO  N.  Y.  8.  857. 

Children  committed  to  charitable  in- 
stitution— Idability  for  support. 

4.  The  county  is  liable,  on  a  bill  audits 
by  the  superviBors,  for  the  maintenann  ol 
children  committed  to  a  charitable  instits 
tion  under  Pen.  Code  K  Y.  391.  20!. 
providing  that  children  in  certain  easel 
may  be  committed  to  such  institutiMia- 
Peoplo  V.  Dickson.  10  N.  Y.  8.  604. 

9.  The  question  of  the  validity  of  eoa- 
mitments  which  are  not  absolutely  vcii! 
does  not  arise  in  a  proceeding  to  colles 
the  audited  bill  for  the  maintenance  of  tJit 
children.— People  v.  Dickson.  10  N.  Y.  & 
604.  • 

Courts. 

See  Judge;  JutHeet  of  the  Ptact. 

Mandamus  to.  appointment  of  crier,  sst 
Mandamut,  1-8. 

COVENANTS. 

Against  moumbranoaa. 

1.  At  the  time  of  the  execution  and  de- 
livery of  a  deed  containing  a  coveosni 
against  Incumbrances  the  legislature  had 
passed  au  act  authorizing  the  improvemeii 
of  the  avenue  fronting  the  pro|>erty  con- 
veyed, and  requiring  the  property' alois 
the  route  to  pay  9175.000  of  the  cost,  one- 
twentieth  part  of  which  was  to  be  leritd 
and  collected  In  each  year  for  80  yean. 
Held,  that  the  installments  levied  after  the 
deed  was  delivered  were  not  incumbrances 
within  the  meaning  of  the  covenant — He- 
Loughlin  v.  Miller.  10  N.  Y.  S.  88a 

Warranty — ConstruotiTe  eriotlai. 

a.  Defendants  purchased  cert^a  wild 
and  nnlnclosed  lands  under  warrant  of 
title.  They  were  sold  for  taxea  levied  be- 
fore the  deed  in  1671.  Deeds  to  the  ttst* 
were  given  In  1875,  and  recorded  in  1877. 
The  covenantees  never  recorded  tbelrdHd, 
had  nothing  to  do  with  the  land  after  lilTL 
and  In  1674  said  there  was  no  use  in  record- 
ing the  deed,  as  their  title  was  not  good, 
owing  to  the  sale  for  taxea.  Laws  K.  T. 
1885,  c  388,  creating  the  forest  comsaissios. 

Srovided  (section  7)  that  all  lands  owned 
y  the  state  fat  certain  conaUea,  iadadtat 
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Li.,  should  coD8titate the" forest preMrre," 
should  he  kept  forever  u  wild  forest  landi, 
and  ahould  be  cared  for  by  the  forest  com- 
mission.   Held,  that  this  act,  With  the  re- 

fiort  of  the  forest  commission  to  the  leriB- 
ature,  showing  tb  at  said  land  was  included 
in  the  forest  preBerve,  was  such  an  asser- 
tion of  ownership  as  constituted  a  con- 
atructive  eviction  by  the  state,  entitling 
defendants  to  a  remedy  on  the  coventnt — 
Brown  v.  Allen.  10      T.  8.  714 

CBISflNAIi  LAW. 

See,  also.  Indictment  and  It\formatUm;  Wit- 

TUt9. 

CouDlerfeiting  trade-marks,  see  Trad*- 

Marks.  8^. 
Offenses  against  election  law,  see  XleeUont 

and  Voter*. 
Particular  crimes,  see  JntoatieaOnff  Ltq- 

uori;  Kidnapping;  Rape. 
Prosecution  for  employing  children  for 

theatrical  exhibition,  see  Infancy,  2. 
Beading   deposition,  see  i^niHtuHontU 

Xow.  2. 

Preliminary  hearing — Waiver. 

1.  By  stipulating  to  appear  at  a  fntnre 
day  for  his  own  convenleniw,  and  receiving 
a  parol,  the  party  arrested  waives  Uie  o1? 
lection  tliat  he  was  not  immediately  taken 
before  a  magistrate.— Kowafc  v.  Waller,  10 
N.  Y.  8. 19ft 

Evidenoe — Aooomplioe  testimony. 

3.  A  detective  employed  to  procure  tes- 
timony on  which  to  predicate  a  prosecu- 
tion, who  entera  into  a  bargain  with  de- 
fendant with  a  view  to  obtaining  such  evi- 
dence against  defendant,  is  not  an  aceom- 
pUce.— People  v.  MoUns.  10  N.  Y.  8. 180. 

iDstmotions. 

&  In  a  prosecution  for  a  conspiracy  to  oh 
tain  a  divorce  by  onlawful  means,  it  ap- 
peared that  a  summons  and  complaint  had 
been  served  upon  the  defendant  in  the  di- 
vorce proceedings,  and  M..  one  of  the  de- 
fendants in  the  criminal  prosecution,  was 
appointed  referee;  that,  the  judge  object* 
ing  to  entering  a  decree  on  the  report  of 
the  referee,  the  latter  destroyed  the  origi- 
nal summons,  and  substituted  a  new  one, 
which  was  signed  by  one  as  attorney  who 
had  not  been  authorized  to  act  as  snch  by 
plaintifli  that  a  false  affidavit  of  regularity 
was  prepared  by  M.;  that  the  affidavit  of 
service  of  the  original  summons  was  at- 
tached to  the  new  summons,  and  a  new  or- 
der of  reference  prepared;  and  that  on  these 
papers,  without  any  service  of  the  new 
summons,  a  decree  was  obtained.  Hdd, 
that  It  was  proper  for  the  coart  to  charac- 
terise each  deeree  as  fmadulent;  the  prin- 
cipal qneitlon  in  the  prosecntlon  being 
whether  there  was  a  conspiracy  to  compass 


the  divorce  by  unlawful  means,  and  that 
question  having  been  left  to  the  jury  by  In- 
stmcttoni  In  which  the  necessity  of  And- 
tug  a  conspiracy  was  clearly  expressed.— 
People  V.  Flack,  10  N.  T.  S.  475. 

4.  It  was  shown  that,  in  a  deposition 
taken  before  the  referee,  a  witness  had  unt 
told  the  truth  in  regard  to  a  certain  mutter, 
and  in  relation  to  such  evidence  the  court 
asked  whether  the  referee.  If  he  had  donft 
his  dntT,  would  have  secured  from  the  wit- 
ness "tne  troth  about  that,  as  she  had  tohl 
It  upon  the  stand."  No  exception  wrs 
taken  to  the  use  of  the  word  "truth*  at  the 
time.  Stid.  that  such  instmction  could 
not  be  obleeted  to  on  the  ground  that  It 
assumed  tnat  the  witness  told  the  truth  on 
the  trial.— People  v.  Flack.  10  N.  Y.  S.  47B. 

New  trial— Intrusion  of  reporter  in- 
to Jory-room. 

6.  llie  intrusion  of  a  newspaper  reporter 
into  a  Jury-room  during  the  deliberations 
of  the  Jury  is  not  a  sufficient  reason  for  a 
new  trial,  where  It  appears  by  the  affida- 
vits of  the  Jurors  that  their  verdict  was  nok 
affected  by  such  intrusion.— People  v. 
Flack.  lON.Y.  B.47S. 

6.  The  action  of  defendants,  afterobtaln- 
ing  knowledge  of  the  intrusion  of  a  renort<- 
erlnto  the  Jury-room  during  Its  delibera- 
tions, in  permitting  the  trial  to  go  on 
without  objection,  and  In  asking  for  In- 
structions to  the  Jury,  is  a  waiver  of  such 
intrusion.- People  v.  Flack,  ION.  Y.  &  475. 

Appeal — Jurisdiction. 

7.  Code Crlm.  Proc.  N.  Y.  §515,  abolishea 
certioraTiin  criminal  actions,  and  provides 
that  "hereafter  theonlymode  of  reviewing 
a  Judgment  or  order  in  criminal  action  is 
by  appeal. "  Laws  N.  Y.  1884,  c.  872.  pro- 
vides that  the  only  mode  of  reviewing  a. 
Judgment  or  order  ID  a  criminal  action  or 
special  proceeding  of  a  criminal  nature  ia 
by  appeal.  Code  Crlm.  Proc.  N.  Y.  ^  74». 
provides  that  "a  Judgment  upon  conviction 
rendered  by  a  court  of  special  sessions  may 
be  reviewed  by  the  court  of  sessions  of  the 
countyupon  anappeal."  LawsN.  Y.  1883. 
c.  410,  (consolidation  act,)  g  1456,  provides 
that "  anv  appeal  from  or  amendment  to  an 
order  or  a  police  ma^strate,  convicting 
one  as  a  disorderly  person,  shall  be  exclu- 
sively for  the  action  of  the  court  of  special 
sessions. "  HeUi,  that  the  court  of  general 
sessions  of  New  York  county  has  jurisdic- 
tion of  an  appeal  from  an  order  of  the  spe- 
cial sessions  affirming  a  conviction  by  a 
police  magistrate  of  one  as  adisorderlv  per- 
son.—People  V.  Vitan.  10  N.  Y.  8.  Wi. 

 Beoord. 

8.  Where  the  appeal-book  In  a  prosecu- 
tion for  nnlawfally  selling  intoxicating 
liqnors  shows  that  defendant  withdrew  his 
plea  of  not  gollty,  and  interposed  a  dft^ 
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tnurrer,  which  was  oTemiled,  and  that  he 
vaa  convicted,  and  Bentenced  to  pay  a 
floe,  there  Is  a  snfflcient  JndKment,  witnin 
Code  Crim.  Proc.  N.  Y.  §  485,  which  pro- 
Tides  what  the  judgment  roll  shall  con- 
lain.-People  t.  O'DonneU.  10  N.  Y.  B.  860. 

OUIITESY. 

6ee,  also,  J>ote«r. 

Bights  of  dlToroed  hasband. 

A  divorced  busband  is  not  entitled  to  a 
tenancy  by  the  cartesy  tn  property  ac- 
auired  by  the  wife  subaeoaent  to  the  di- 
vorce.—Bcbnlt  T.  Moll.  10  N.  Y.  B.  m 


For  breach  of  warranty,  see  Sale,  8. 
libel,  etc..  see  Libel  and  Slander,  6. 

Frozimate  and  remote  oaoae. 

1.  Under  a  covenant  in  a  lease  to  fnmiBh 
the  lessee  with  "steam-power  and  live 
steam  daily,  as  required  •  *  *  for  the 
general  business  of  book-binding,*  the  les- 
see cannot  recover  for  injury  to  his  busi- 
ness caused  by  the  insnfflcient  and  Irregu- 
lar supply  of  steam,  which  he  nevertheless 
continues  to  use,  without  attempting  to 
procure  an  adequate  supply  from  other 
sources,  il^uch  damages  are  too  remote, 
and  not  within  the  contemplation  of  the 
parties.  Affirming  S  N.  Y.  H.  645.— Russell 
T.  Giblin,  10  N.  Y.  &.  815. 

2.  Plaliitifl  contracted  with  defendant 
to  weld  heads  into  540  tubes,  which,  as 

SlaintiS  knew,  had  been  ordered  by  a 
oiler  company  of  defendant  for  use  in 
making  boilers.  Plaintiff  delivered  the 
tubes  to  the  company  with  the  heads 
^sweated"  in.  and  they  were  on  that  ac- 
count rejected,  and  the  company  was  com- 
pelled to  plug  up  the  holes  in  which  the 
tubes  were  to  be  placed,  and  procure  other 
tubes,  and  insert  them  in  the  boilers  at 
auch  times  as  they  were  not  in  use,  and 
also  to  pay  for  extra  carting.  Held,  that 
these  expenses  were  the  natural  conse- 
quence  of  plaintiff's  breach  of  contract, 
and  that  it  was  not  necessary  for  defend- 
ant to  have  actually  paid  the  claim  of  the 
company  therefor  in  order  to  recover  it 
against  plaintiff.— Kagle  Tuba  Co.  t.  Ed- 
ward Barr  Co..  10  N.  Y.  8.  Jl8. 

Ueaanre  of  damages  for  torts. 

3.  In  an  action  for  damages  to  property 
by  negligent  blasting,  it  is  not  error  to  al- 
low for  repairs  to  premises  of  which  plain- 
tiff is  only  lessee,  It  not  appearing  tbat  the 
landlord  was  bound  by  any  coveoHnt  to 
keep  the  property  in  repair,  and  the  re- 


ftairs  being  necessary  to  make  the  biiil>l 
Dg  tenantable  after  the  injury. — Baddic  c 
Fortonato.  10  N.  Y.  S.  115. 

Personal'  iqjnries. 

4.  In  an  action  for  personal  injuries,  tb? 
amount  of  physicians'  bills  which  plain- 
tiff has  paid  on  account  of  the  injaries  i 
admissible  without  proof  of  the  value  c>; 
the  physicians'  services. —  Morsemann  y. 
Manhattan  Ry.  Co.,  10  N.  Y.  S.  105. 

5.  In  an  action  for  personal  injuries,  tes- 
timony bv  a  medical  witness  as  to  what  ^^ 
suits  are  likely  to  flow  from  the  injuriea  :* 
inadmissible.— Atkins  t.  Manhattan  Rv. 
Co.,  10  N.  Y.  8.  488. 

ft.  Testimony  of  plaintiff  tbat  she  paii] 
her  nurse  $100  la  sumcieni  evidence  of  the 
value  of  such  services  to  authorize  an  in- 
struction tbat  the  nurse'a  bill  waa  pro  red 
at  $100.— Colwell  V.  Manhattan  R7.  Co..  10 
N.  Y.  S.  886. 

 XTominal  damages. 

7.  While,  in  an  action  for  personal  iaje- 
ries,  the  absence  of  evidence  of  thevaloeof 
plaintiff's  earnings  precludes  a  recoverj  of 
substantial  damages  for  loss  thereof,  he  ii 
neTertheleis  entitled  to  nominal  dama^ 
on  that  accoont.  and.  to  make  an  objeciian 
to  a  recoverv  of  more  than  noxnioM  dam- 
ages for  Bucn  loss  available  to  defendant, 
a  specific  request  that  nominal  damages 
could  only  be  recovered  for  loaa  of  wages 
is  necessarv- — Seitz  v.  Dry-Dock,  S.  B.  A 
B.  K.  Co.,  10  N.  Y.  S.  1. 

 EzoesBive  damages. 

8.  In  an  actionfor  personal  injariea,aTeT- 
dict  for  $4,680  Is  not  excessive  where  it  ii 
shown  tbat  before  the  accident  plaintiff 
was  a  strong  man,  earning  $8.90  a  dar: 
that,  in  consequence  of  the  injury,  be  Is 
unable  to  work;  that  his  condition  is  grow- 
ing constantly  worse;  and  that  bis  breath- 
ing and  heart  action  are  affected,  and  bis 

Ebysiclan  fixes  eight  years  as  the  limit  of 
is  life.— Hughes  v.  Orange  County  Milk 
Aas'n,  10  N.  Y.  S.  888. 

9.  The  injury  to  plaintiff,  68  years  old, 
consisted  in  a  fracture  of  tbe  neck  of  the 
femur,  causing  her  the  moat  Intense  paio. 
At  tbe  time  of  the  trial  she  was  not  able  to 
attend  to  her  household  duties,  or  to  dress 
herself  without  the  assistance  of  others. 
The  evidence  went  to  show  that  the  injury 
resulted  In  a  shortening  of  the  leg.  that 
plaintiff  would  never  be  free  from  pain, 
and  tbat  she  would  never  recover  the  fall 
use  of  her  leg.  Held,  tbat  a  verdict  of  $7.- 
000  was  not  excessive.— Fitch  v.  Broadway 
&  &  A.  R  Co.,  10  N.  Y.  &  m 

Dangerous  Fremises. 

See  NegHgmct,  C-lOb 
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Decedents. 

Estate!  of,  lee  Stteuiora  and  Aim{»iMra- 

ion. 

TranuuiUou  with,  MO  WitnMS,  JML 


Evidence. 

1.  la  an  action  for  deceit  tn  the  lale  of 
a  bone,  eTldeoce  of  the  condition  of  the 
animal  after  its  death,  81  dnj-B  after  the 
«ale,  ia  Irrelevant,  anless  followed  up  by 
proof  that  the  horse  was  unsound  at  the 
time  of  the  aale.— Kiernas  v.  Wolff,  10  N. 
Y.  S.  TO. 

3.  An  action  for  procuring  ^oods  by  de- 
fendant's falaa  representation  that  he 
owned  $90,000  worth  of  property,  free  and 
clear  of  liabnities,  is  properly  dismissed 
when  the  complaint  contains  no  allegation 
of  damages  arising  out  of  this  repr(.senta- 
tion,  and  the  plaintiffs'  own  proof  shows 
that  defendant  owned  property  to  the 
amonnt  stated  by  him,  and  that  he  is  amply 
reapoDsible  for  the  debt,  though  It  also  ap- 
pears that  he  owed  debts  aggrogating 
about  $3,S00  when  the  represeutatioo  was 
made.— WUaon  t.  Byder,  10  N.  Y.  &  288. 


DEED. 

See.  also,  QnmmU;  Fraudulent  Ooiw^- 
anea;  Vendor  and  Vendee. 

PoBorlption. 

1.  A  deed  describing  the  granted  prem- 
ises as'sahdivision  of  tot  No.  4  of  division 
No.  16,"  etc.,  followed  by  the  total  num- 
ber of  acres  contained  in  lot  4,  and  then 
excepting  land  previously  sold,  la  not  void 
for  indeflniteDcss.  though  lot  4  was  never 
subdlTided,  as  it  evinces  a  clear  intent  to 
conrey  the  balance  of  whatever  land  the 
trrnntor  owned  in  lot  4;  and  the  deed  will 
be  construed  as  though  the  word  **of "  aft- 
er the  word  "subdivision"  had  been  omit- 
ted.—Weeks  V.  Uartlu.  10  N.  T.  S.  856. 

I>eliTery. 

8.  An  antenaptial  trust-deed  of  land  re- 
served to  the  grantor  a  power  of  appoint- 
tnent  to  be  exercised  by  deed  or  will,  un- 
der her  hand  and  seal,  and  duly  made  and 
executed  In  the  presence  of  two  or  more 
witnesses.  At  the  grantor's  death  there 
was  found  in  her  bureau  a  deed,  purport 
ing  to  execute  tlie  power  in  favor  of  her 
faufibnud,  bnt  bearing  no  certificate  of  ac- 
knowledgment, and  not  subscribed  by  any 
witness.  The  deed  had  been  retained  by 
the  grantor  for  more  than  80  years  with 
her  husband's  consent  Held,  that  the  In- 
Btrument  had  never  been  delivered. — ^Wain- 
wriglit  T.  Low,  10  N.  Y.  a  888. 


Proof  of  deed. 

8.  A  finding  in  favor  of  the  genuIneDess 
of  the  signature  to  a  deed  Is  not  Justified 
where  the  evidence  shows  that  three  weeks 
prior  to  her  death  the  grantor  showed  the 
deed  to  a  witness,  and  stated  that  ber  hus- 
band got  it  and  signed  her  nam^  to  it,  and 
it  was  not  like  her  writing:  and  the  wit- 
ness also  testifies  that  the  writing  was  not 
like  that  of  the  grantor,  and  there  is  no 
proof  to  the  contrary,  except  the  testi- 
mony of  an  expert  based  upon  his  compar- 
ison with  the  grantor's  banK-boolL.— Wain- 
Wright  T.  Low,  10  N.  T.  S.  888. 

Demurrer. 

See  Pleading,  1. 

DepoBit. 

With  bank  offlcer.  see  Banke  and  Banh 

ing,  1. 

DEPOSITION. 
In  criminal  caaes.  see  ConeUtutional Lttw,%. 

Applioation  to  takd — Averments. 

1.  Under  Code  Civil  Proc.  N.  Y.  S  887. 
which  permits  the  testimony  of  material 
witnesses  "not  within  the  state"  to  be 
tafceu  by  commission,  it  is  not  sufficient  to 
aver  in  the  application  that  material  wit- 
nesses are  reaidents  of  a  foreign  country, 
but  there  must  be  a  distinct  allegation  that 
they  are  not  then  within  the  state.— Apol- 
linaris  Co.  t.  Venable.  10  N.  T.  &  46ft. 
Plaoe  of  taking. 

2.  A  persoD  who  lives  in  New  Jersey, 
but  does  business  in  New  York  city,  "so- 

toums"  in  such  city,  within  Code  Civil 
*roc  N.  y,  g  916,  providing  that  the  place 
where  a  witness  is  requirecTto  attend  to  be 
examined  under  a  commission  to  take 
testimony  in  an  action  pendlnx  in  another 
state,  "must  be  in  the  county  m  which  he 
resides  or  sojourns. " — Wittenbrock  t.  Ha* 
biuB,  10  N.  Y.  8.  788. 

DESCEHT  AND  DXSTBIBU- 
TIQTS, 

tiee,  also,  Sxecuiore  and  Adminulrator*; 

WiUe. 

Order  of  dlstribntion,  sea  Sxeeutare  and 

Adminittraiore,  18. 

Compromlae  of  contest  of  will-— Dia- 

tribution  of  proceeds. 

1.  Where  the  contest  of  a  will  between 
the  legatee  and  the  testator's  next  of  kin 
Is  compromised  by  the  payment  to  the  next 
of  kin  of  a  sum  of  money,  whereupon  the 
contest  is  abandoned,  the  sum  thus  paid 
will  be  d'ltributed  as  the  proceeds  of  an 
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Inteatatc  MUte.— FleUther  t.  Bevan,  10  N. 

Y. 

IT6Zt  of  klD. 

2.  8  R6T.  8t  N.  Y.  (6th  Ed.)  p.  100,  g  90. 
subd.  5,  proTidet  that  "in  case  there  be  do 
widow  and  no  children,  and  no  repreeeiit- 
stivea  of  a  child,  then  the  whole  sarplus 
•hall  be  distributed  to  the  next  of  kin  in 
eqaal  degree  to  the  deceased  and  the  lesal 
representatiTea. "  BnbdlTlalon  9  provides 
that  "where  the  deacendanta  or  next  of 
kin  of  the  deceased,  entitied  to  share  in  his 
estate,  shall  all  he  in  equal  degree  to  the 
deceased,  their  afaarea  shall  be  equal." 
Held,  that  where  the  next  of  ktn  of  a  deced- 
ent are  alt  the  children  of  her  deceased 
brothers  and  sisters,  they  take  per  capita, 
and  not  per  aii-pe»,  though  subdirlaion  11 
proTides  that  "do  representation  sbnll  be 
admitted  among  collatertda  after  brothers' 
and  sisters'  children.  "—Fletcher  T.  SeTers, 
10  N.  Y.  S.  6. 

Realty — Bights  of  aliens. 

8.  P.  died  iotestRte,  seised  of  certain  real 
estnte  Deviaed  to  htm  by  his  father,  leav- 
ing aurriviog  blm  two  maternal  aonta  and 
the  children  of  deceased  maternal  aunts, 
who  were  all  aliens.  HeUi,  that  they 
took  an  absolute  title  to  the  land  under 
Laws  Y.  1845,  c.  115,  as  amended  by 
Laws  1874,  c  261,  and  Laws  1875,  c  88,  de- 
claring that  "if  any  alien  resident  of  this 
state,  or  any  oaturalizod  or  native  citizen 
of  the  United  Slates,  who  haa  purchased 
and  taken,  or  hereafter  shall  purchase  and 
lake,  a  conveyance  of  real  estate  within 
this  state,  haa  died,  or  shall  hereafter  die, 
leaving  persons  who,  according  to  the  stat- 
utes of  this  state,  would  answer  the  de- 
scriptlon  of  heirs  of  such  deceased  person, 
or  of  devisees,  under  his  last  will,  and  be- 
ing of  bis  blood,  such  persons  so  answer- 
ing the  descriptions  of  heirs  or  of  such  dev- 
isees of  such  decensed  person,  whether 
they  are  citizens  or  aliens,  are  hereby  de- 
clared and  made  capable  of  taking  and 
holding,  and  may  take  and  hold,  as  heirs 
or  such  devisees  of  such  deceased  person, 
as  if  they  were  citizens  of  the  United 
States,  the  lands  and  real  estate  owned 
and  held  by  such  deceased  alien  or  dtizen 
at  the  time  of  hii  decease.  "—Daly  t.  Beer, 
10  N.  Y.  8. 898. 

4.  A.  died  intestate  in  1871,  seized  of  cer- 
tain real  estate,  and  leaving  her  surviving, 
her  husband,  and  plaintiff,  her  sister,  who 
was  an  alien,  and,  as  such,  incapable  of  in- 
heriting the  premises.  Laws  N.  Y.  1874, 
c.  261,  provides  that"if  anyalfenorcitizen 
*  *  *  has  died  or  shafl  hereafter  die 
leaving  persons  who,  according  to  the 
statutes  of  this  state,  answer  the  descrip- 
tion of  heirs  of  such  deceased  nersoos," 
they  shall  inherit  it,  whether  tbey  were 
citizens  or  aUens.   Laws  N.  Y.  187<  c.  184, 


authorised  A.'ahnsband  to  take  the  prem- 
iaes,  and  released  the  interest  of  the  state 
acquired  by  escheat  upon  the  death  of  A., 
provided  that  nothing  contained  in  the  act 
should  be  construea  so  as  to  affect  the 
right  In  the  property  of  any  heir  at  law. 
HM,  that  the  act  of  1874  was  retroactive, 
and  removed  the  dlaabUlty  of  plaintiff  to 
inherit  the  real  estate  as  sole  heir  of  her 
sister,  and  that,  therefore,  prior  to  tfae  pas- 
sage of  the  act  of  1876.  the  atate  had  parted 
with  all  Its  interest  In  the  property,  and 
had  nothing  left  to  release. — Walnwright 
V.  Low.  10  K.  Y.  &  888w 

Rights  of  husband  and  wife. 

6.  In  New  York,  a  bond  and  mortgage  ex- 
ecuted to  a  husband  and  wife  joiDtly  be 
come  the  property  of  the  wife  on  the  death 
of  the  husband,  by  right  of  aurvivorsbip. 
The  common-lnw  rule  is  in  force  in  re- 
spect to  personal  property  aa  well  aa  real- 
ty. Affirming  4  N.  Y.  B.  463.— In  re  Al- 
brecht's  EaUte,  10  N.  Y.  S.  888. 

Inheritanoe  and  legacy  taxes. 

6.  Testator'a  will  gave  to  H.  "any  and 
all  beneSt,  so  far  as  his  Interest  mar  ap- 
pear and  be  proved, "In  the  moneys'^ay 
able  at  testator's  death  under  bia  membK'- 
ship  In  an  insurance  association;  the  bsl 
ance  to  testator's  wife.  The  insurance  was 
effected  to  secure  testator's  debt  to  11. 
Rild  that,  as  H.  took  nothing  unless  lie 
proved  a  debt  against  the  estate,  the  monev 
he  would  receive  was  not,  witliin  Laws  >*. 
Y.  1887,  c.  718,  §  1.  taxing  legaciea.— In  re 
Roger's  Estate,  10  N.  Y.  S.  22. 

7.  Where  property  is  left  by  will  to  s 
trustee  with  power  to  appoint  the  legatees, 
tfae  latter  take  as  by  tfae  will  whenever  tie 
power  is  exercised,  and  the  property  is 
subject  to  the  legacy  tax  provided  for  br 
Laws  N.  Y.  1887,  c.  713.  %  1,  in  the  same 
manner  as  when  tfae  legatees  are  named 
by  the  wilL— In  re  Stewart's  Eatata.  10  N'. 
Y.  8. 18. 

8.  At  the  time  of  testatrix's  marriage, 
about  80  years  before  her  death,  ber  hus- 
band had  four  daughters  by  a  former  wife. 
One  was  married,  and  the  other  three  lived 
with  their  father  and  testatrix  antil  thev 
married.  They  called  testatrix  "mother." 
and  received  a  mother's  care  from  her. 
The  same  friendly  relations  continued 
after  the  marriage  of  the  daughters.  Htii 
that,  as  to  the  three  daughters  who  were 
unmarried  at  the  time  of  testatrix's  mar- 
riage, testatrix  had,  "for  not  less  than  10 
years  prior  to  her  disath,  stood  in  the  mut- 
ually recognized  relation  of  parent, "  with- 
in the  legacy  tax  law,  so  as  to  exempt  lega- 
cies to  them,  but  that  this  relation  did  not 
exist  as  to  the  other  daughter. — In  re  Ca- 
pron's  Estate,  10  N.  Y.  &  28. 

9.  Under  Kev.  St  Y.  (7tb  Ed.)  ».  988. 
g  ^  aubd.  i  wbkh  pravldea  that  ■'eva^ 
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poor-bonie.  almibooM,  •  •  •  uul  tii« 
real  and  personal  propertj  nsad  for  lach 
purpoaei, "  ihall  be  exempt  from  taxation, 
a  legacy  to  a  borne  forcontumptives,  whose 
inmate*  are  entirely  sapported  by  charity, 
]i  not  ■ubject  to  the  succestioQ  tax  provid- 
ed for  in  Uwi  N.  7. 1887,  a  718^  g  1,  ilnctt 
that  act  ezcepti  "societies,  corporations, 
and  institutions  now  exempted  bylaw  from 
taxation."  Following  7  N.  Y.  &  83^.— In 
re  Herr's  Will,  10  N.  Y.  &  68a 

10.  Under  Rev.  8L  N.  Y.  (7th  Ed.)p.  989. 

t4,  snbd.  4,  providing  that  every  alms- 
ouee."  and  "the  real  and  personal  prop- 
erty" "belongioK  to  or  connected  with  the 
same,"  and  used  for  the  purposes  thereof, 
shall  be  exempt  from  taxation,  a  legacy  to 
such  an  tiiBtitutloD  Is  not  subject  to  the 
succession  tax  provided  for  In  Laws  N.  Y. 
1S87.  a  718,  §  1,  since  that  act  excepts  "ao- 
cieties.  corporatioos,  and  institations  now 
exempted  by  law  from  taxation." — In  re 
Neale'a  Estate,  10  N.  Y.  S.  718. 

11.  The  Metropolitan  Museum  of  Art  and 
the  American  Museum  of  Natural  Historr. 
which  derive  an  income  from  membership 
and  admission  feea,  from  the  sale  of  boolis. 
specimens,  etc.,  and  from  investments  of 
property  left  by  will,  are  subject  to  taxa- 
tion, under  Rev.  St.  c.  IS,  tit  4.  §  1.  which 
provides  for  the  taxation  of  all  moneyed 
corporations  deriving  an  income  from  their 
**capital  orotherwisa;"  and'hencelegaclea 
to  tnem  are  not  exempt  from  taxation  un- 
der Rev.  8k  a  18,  tit.  1.  §  4.  subd.  7.  ez- 
emptiog  the  penooal  property  of  every  in- 
corporated company  not  made  liable  to 
taxation  by  title  4.— In  re  Tanderblll's 
tate,  10  N.  Y.  S.  389. 

IS.  Laws  N.  Y.  1881,  e.  (Mfl.  as  amended 
by  Laws  N.  Y.  1888.  c.  m.  7.  which  ex- 
empts the  Christian  Home  for  Intemperate 
Men  from  "local  taxation  or  other  pur- 
poses," does  not  exempt  it  from  state  tax- 
ation, and  hence  a  bequest  to  It  Is  subject 
to  the  legacy  tax.— In  re  VanderbUt's  Es- 
tate. ION.  V.  id.  888. 

18.  A  charitable  institation  wfal<di  main- 
tains a  home  and  provides  lodgings  and 
meals  free,  but  which  also  maintains  a  day 
nursery,  for  which  it  makes  a  small  charge, 
is  not  a  pure  charity,  and  hence  is  not  ex- 
empt from  the  legacy  tax  as  an  almabonie. 
—In  re  VanderbUt's  Estate,  10  N.  Y.  &  a»8. 

Exeoutor'a  liability. 


14.  Laws  N.  Y.  1880,  c.  488.  g  1,  provides 
that  the  executors  shall  be  liable  for  legacy 
taxes  nntll  they  have  been  paid.  Section 
6  requires  the  executor  to  deduct  the  tax 
from  any  money  in  hia  possession  before 
paying  legacies  therewith,  and  provides 
that  be  shall  not  be  compelled  to  deliver 
any  speciflc  legacy  until  he  has  collected 
tba  tax  tbareon.  Section  8  provides  tbat 
tiM  ancator  tball  not  bo  discbargad  from 


liability  for  tbe  tax  anttl  be  tball  produce 
the  comptroller's  receipt  therefor.  Held, 
that  the  executor  Is  personally  liable  for 
the  payment  of  the  tax,  and  that  he  must 
account  therefor  on  the  final  settlement 
and  adjustmeDt  of  the  estate.— In  re  Van* 
derbilfs  Estate,  10  N.  Y.  &  988. 

15.  On  the  application  of  executors,  an 
appraiser  was  appointed  to  appraise  the 
property  of  an  estate  subject  to  the  legacy 
tax;  and.  after  notice  of  the  time  and  place 
of  appraisement,  be  made  hia  report.  Held, 
that  a  confirmation  of  the  report  by  the 
surrogate,  after  due  notice  to  the  comp- 
troller, isBucb  an  a<l  .nHcation  of  the  ques- 
tion as  will  relieve  ibe  executors  from  per- 
sonal liability  for  tuxes  on  other  legacies 
which  the  appraiser  had  without  authority 
considered  as  exempt,  and  which  he  bad 
not  included  in  his  report,  and  that  the 
state  could  look  only  to  tbe  omitted  lega- 
tees for  these  taxes.— In  re  Vanderbilt'* 
Estate.  10  N.  Y.  &  889. 

 Enforcement. 

16.  Laws  N.  Y.  18S.%  c.  488.  relating  to 
tbe  legacy  tax,  requires  (section  1?)  the 
county  comptroller,  whenever  he  has  rea- 
son to  believe  that  any  tax  is  due  and  un- 
paid, to  notify  the  district  attorney,  who 
shall  then  institute  proceedings  to  collect 
it.  Section  18  provides  that  the  surrogate 
shall  appoint  an  appraiser,  and  order  him 
to  give  notice,  to  such  persons  as  may  be 
designated  by  the  surrogate,  of  the  time  and 
place  at  which  be  will  appraise  the  prop- 
erty. Held,  tbat  It  is  the  surrogate's  duty 
to  order  the  appraiser  to  notlfv  all  persona 
interested  in  the  imposition  of  the  tax,  in- 
cluding the  legatees,  district  attorney,  and 
comptroller.— In  re  Yandorbilt's  Estate,  10 
N.  Y.  S.  289. 

17.  Laws  N.  Y.  1885.  c.  488,  entitled  "An 
act  to  tax  gifts,  legacies,"  etc.,  imposes  a 
tax  on  the  devolution  of  property;  and 
hence  Code  Civil  Proc.  N.  Y.  S  884,  requir- 
ing all  actions  to  recover  a  statutorv  pen- 
alty or  forfeiture  to  be  brought  within  two 
years  after  the  cause  of  action  accrues,  haa 
no  application  to  a  proceeding  to  enforce 
such  a  tax.— In  re  VanderblU^a  Eatate,  10 
N.  Y.  8.  289. 

Description^ 
In  deed,  leo  2>ted,  X 

Deviae  and  Zjegacy* 

See  WOb. 

Discharge. 
See  S^eate  and  Ditcharg*, 
Of  llan  of  mortgaga.  see  Ohattd  Jfyrigt^ 

DiBcontinnanoe. 

See  AwetfM  <»  (NM  CteNt,  4 
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DISCOVERT. 

When  granted. 

1.  Ad  beir  who.  on  attftining  majority, 
brings  action  against  the  administrator  of 
faer  nither's  estate,  who  ta  also  her  guard- 
ian, to  set  aside  a  collusive  sale  to  him- 
self of  shares  of  stock  belonging  to  the 
estate,  is  entitled  to  an  examination  of  de- 
fendant before  trial  as  to  the  relations  ex- 
isting between  himself  and  the  persons  to 
whom  he  ostensibly  sold  the  stock,  and  as 
to  who  received  the  dividends  thereon.— 
Carter  v.  Good,  10  N.  T.  S.  647. 

2.  In  an  action  wherein  It  was  sought  to 
impeach  defendant's  discharge  in  bank- 
ruptcy  for  fraud  in  the  conveyance  of 
land,  an  order  for  defendant's  ezamina^ 
lion  befoie  trial  was  obtained  on  an  affida- 
vit stating  it  to  be  material  and  necessary 
for  plaintiff  to  ascertain  whether  defend* 
ant  retained  any  interest  in  the  property 
conveyed,  or  whether  the  conveyances 
were  not  made  to  protect  the  property  as 
against  creditors  or  the  claim  sued  on. 
iAfid.  that  the  order  was  properly  vacated, 
the  conveyances  being  matters  of  record, 
and  no  reason  appearing  for  directing  the 
examination  before,  rather  than  at,  the 
trial.— Waters  v.  Sbayne,  10  N.  Y,  S.  778. 

8.  An  order  for  the  examination  of  de- 
fendants before  trial,  asked  for  on  the 
ground  that  such  examination  is  necessary 
to  enable  plaintiff  to  amend  his  complainC 
will  be  reversed  where  the  affidavits  on 
both  sides  show  that  plaintiff  has  sufficient 
knowledge  of  the  facts  constituting  hli  al- 
leged cause  of  action,  and  seeks  informa- 
tion concerning  an  anticipated  defense, 
and  to  ascertain  whether  the  cause  of  ac- 
tion cannot  be  extended  to  other  parties.— 
Bloom  V.  Patten,  10  N.  Y.  S.  228. 

4.  Plaintiff's  motion  to  vacate  an  order 
for  his  examination  before  trial  is  properly 
denied  where  it  appears  from  the  affidavit 
that  It  ts  defendant  s  intention  to  use  plain- 
tiff's testimonv  on  the  trial,  and  that  the 
knowledge  of  the  facts  established  by  the 
evidence  are  peculiarly  possessed  by  plain- 
tiff, and  cannot  be  obtained  by  defendant 
in  any  other  way.— Spero  v.  West  Side 
Bank.  10  N.  Y.  a  897, 

Inspection  of  books. 

6.  In  an  action  for  breach  of  a  contract 
■to  pa^  plaintiff  a  commiasion  on  renewal 
premiums  on  insurance  policies  procured 
by  him  as  defendant's  agent,  an  order 
granting  a  discovery  and  inspection  of  de- 
fendant sbooks,  to  enable  pluntiff  to  prove 
the  amount  of  his  dama&res,  will  be  vacated 
where  the  moving  papers  show  that  plain- 
tiff kept  books  of  his  agency,  and  before 
the  order  was  made  was  offered  a  statement 
of  the  desired  facts  as  to  every  policy  pro- 
cured by  him.  in  which  he  would  furnish 


to  defendant  the  name  of  the  aunredl,  and 
It  fnrther  appears  that.  If  the  desired  evi- 
dence ever  becomes  material,  it  will  be 
available  by  a  iubpana  dvea  reeitm.— Peris 
V.  Metropolitu  Life  Ins.  Co.,  ION.  T.  &. 

DifimissaL 
Of  action,  see  Praetiee  m  Oiva  Como, 

Dissolution. 

Of  corporation,  see  CorporatianM,  17.  UL 
partnership,  aee  Partaerthip,  4-& 
iUte  bank,  aee  Bank*  and  Bantmg,  X 

District  Attorney. 
Com^^iUon  of  aubpcena  serrer,  aee  €(fki 

DIVOBCB. 

PabUeatlon— Affidavit. 

1.  In  an  action  for  divorce,  an  order  of 
publication  will  not  be  granted  on  the 
davit  of  plaintiff  alone,  without  other  proof 
of  defendant's  non-restdenco.  —  ^ll  v. 
Hall,  10  N.  Y.  B.  SS8. 

Counsel  feea, 

2.  In  an  action  by  a  wife  for  a  limited 
divorce,  an  order  was  entered  aUowinrali- 
mony.  and  "9100  forconnael  fees,  peiSiDt 
the  litigation."  Halntilf  recoTered  jnd/ 
ment.  Held,  that  defendant  was  not  ea- 
titled  to  have  any  portion  of  the  9100  ap- 
plied to  pa}  ment  of  witness  fees,  and  that 
the  fact  that  the  check  therefor  atated  that 
900  wai  for  witnesses  did  not  chance  the 
order.— Ponntn^y  Ponntney.  10S7Y.9. 
193.   

8.  Where  a  wife  has  been  allowed  9100 
counsel  fees  to  prosecute  her  antion  for  a 
limited  divorce,  she  cannot,  after  she  lus 
sacceeded  In  making  oat  her  case,  have  an- 
other allowance.  Following  Beadleatottv 
Beadleston,  108  N.  Y.  403,  B  N.  E.  735.— 
Ponntney  t.  Ponntney,  10  N.  T.  8.  ISL 

Alimony. 

4.  Alimony  pmdmie  Ute  will  not  be 
granted  in  a  suit  for  divorce  on  the  ground 
of  adultery  where  all  the  charges  of  adul- 
tery are  made  on  information,  and  it  does 
not  appear  that  plaintiff  believes  the 
charges,  and  defendant  poaitively  denies 
them.— Moriar^  t.  Uoriarty.  10  If.  Y.  a. 
328. 

—  Renewal  of  motion  for. 

6.  Thongh  by  Code  OiTil  Proc  N.  T.  S 
1709,  it  Is  provided  that  the  court  may  <» 
motion  of  either  party  to  a  divorce  rtM^. 
make,  and  from  time  to  time  modify,  aa 
order  for  an  allowance  for  coansiM 'aU- 
raony,  or  expenses  of  trial,  yet  after  an  er 
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der  hss  twen  made  granting  defendant  an 
allowance  for  counsel  and  expense,  bat 
refoBing  her  prayer  for  alimony,  ehe  can- 
not tberenpon,  on  Uie  eame  gronnda,  move 
iMtfore  another  jnatlce,  at  a  different  spe- 
cial term,  for  additional  allowance,  and  for 
that  part  of  the  relief  which  was  before  re- 
fused, without  a  showing  of  a  subsequent 
change  of  circumstances  materially  affect- 
ing the  rights  of  the  parties,  and  furnish- 
log  groanas  for  the  granting  of  the  relief 
which  did  not  preTionslv  exiiL — Blmonds 
T.  BlmoBds.  10  fi.  T.  &  OO0U 

Bights,  after  dlToioe,  In  land.  • 

&  Where  hnsband  and  wife  are  seised  of 
a  tract  of  land  by  the  entirety,  and  a  di- 
vorce a  tincuio  is  granted  on  the  ground  of 
the  wife's  adultery,  they  are  thereafter 
seised  as  tenants  in  common.— Stels  t. 
Schreck,  10  N.  Y.  a  790. 

Domicile. 
Taxation  of  non-resident,  see  raoatfm,  1. 

BO  WEB. 

See,  also,  Curtsijf, 

Devise  in  Ilea  of. 

1.  A  legacy  given  in  lieu  of  dower,  even 
thoDgh  it  exceed  in  value  the  dower  right 
relinquished,  does  not  abate  on  the  failure 
of  the  estate  to  pay  lencies  in  fnU. — In  re 
Brooks'  Estate,  10 II.  T.  a  80. 

——  Sleotlon. 

&  8  Rev.  St.  N.  T.  (7th  Ed.)p.  2198.  g  14. 
as  amended  by  Act  1800,  provides  that  a 
woman  shall  have  one  year  from  the  death 
of  her  husband  in  which  to  elect  whether 
ahe  will  take  dower  or  accept  a  provision 
for  her  ID  his  will,  and  that  where  the  year 
has  begun  to  run  and  has  not  expired  the 
time  for  election  may  be  enlarged  by  order 
of  court  upon  an  affidavit  showing  the 
pendency  of  proceedings  to  contest  or  con- 
Btrae  the  will,  or  other  reasonable  cause 
therefor.  By  a  codicil,  a  testator  revoked 
a  trust  created  in  favor  of  the  wife,  and 
directed  that  his  trustees  sfaonld  "pay  to 
berths  sum  of  910,000"  in  lieu  of  dower. 
Held,  that  an  action  by  the  wife  to  con- 
Btrue  the  will,  brought  to  enforce  her  con- 
tention that  she  was  entitled  to  $10,000  an- 
nually, could  not  be  sustained,  both  be- 
cause she  had  only  a  legal  interest  la  the 
estate,  and  because  it  was  entirely  clear 
that  she  was  only  to  receive  flO.OOO  in  all, 
and  therefore  an  order  extending  the  time 
within  which  she  might  make  her  election 
until  50  days  after  the  termination  of  such 
action  was  improper.— Bradhurst  v.  Field, 
10  N.  Y.  a  45S. 

8.  Where,  pending  an  action  to  construe 
a  will,  the  wife  had  allowed  the  year  to  ex- 


pire without  making  an  etectlon.  it  waa 
proper  to  make  an  order  giving  her  a  rea- 
•cmable  time  in  which  to  make  such  elec- 
tion.—Btadhnnt  V.  Field.  ION.  Y.  B.  453. 

Drafts. 

See  ITtffotiabla  InttrumenU, 

DUBBBS. 

What  constitutes. 

1.  A  mortgage  procured  from  smother 
in  the  belief  that  her  son  had  beeu  guilty 
of  forgery,  and  would  be  prosecuted  un- 
less she  secured  the  debt,  is  executed  un- 
der doreaa.— Strang  v.  Peterson,  ION.  Y.  a 
189. 

2.  Evidence  that  while  plaintiff,  in  an  ac- 
tion for  malicious  prosecution,  was  under 
arrest  for  embezzling  money  of  defendant, 
the  latter  made  threats  that  unless  plaintiff 
paid  him  a  certain  amount,  and  gave  hira  a 
general  release  from  liability  for  causing 
the  arrest,  he  would  send  him  (defendaoQ- 
to  the  state-prison,  and  that  plaintiff  exe- 
cuted the  release,  will  not  sustain  an  action 
to  have  the  release  set  aside  as  having  been 
obtained  by  duress  per  mina*,  unless  fol- 
lowed by  proof  thst  the  threats  were  the 
inducing  cause  of  the  execution  of  the  re- 
leaMk— Stono    WelUer,  10  N.  Y.  a  838. 


XUHCTHENT. 
See,  also.  ,^dB«r«s  Pottestion, 
St^^i^:^  new  trial  as  of  rl^t.  see  JVsw 

Title  to  support 

1.  0.  conveyed  mortgaged  property  to  R, 
her  heirs,  etc.  In  trust  to  receive  the  In- 
come, and  apply  it  to  the  use  of  C.  for  life, 
and  after  her  death  to  convey  the  property 
to  Cs  children  and  grandchildren.  Heia 
that,  under  1  Bev.  St.  N.  Y.  p.  739.  g  B», 
providing  that  land  to  which  a  power  in 
trust  relates  shall  remain  in  or  descend  to 
the  persons  otherwise  entitled,  subject  to 
the  execution  of  the  power,  R's  power  to 
convey  not  having  been  exercised,  the  legal 
title  to  the  land  passed  to  the  purchaser  at 
the  sale  under  the  mortgage  durins  C's 
life,  and  C's  children  and  grandchildren, 
after  her  death,  had  no  such  title  as  would 
support  an  action  of  eJectmeoL  Follow- 
ing Townshend  V.  Frommer,  6  N.  Y.  8.  443. 
—Townshend  v.  Loew,  10  N.  Y.  &  918; 
Same  v.  McGuire,  Id. 

Pleading — Amendment. 

2.  After  two  trials  in  ejectment,  In  which 
the  defense  Is  adverse  possession,  an 
amendment  introducing  a  new  party  plain- 
tiff is  improperly  allowed,  both  because  of 
the  laches  of  plaintiff  in  making  the  mo- 
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tloD  to  amend,  and  becanse  on  a  n«ir  trial, 
to  which  defendant  ia  entitled  aa  a  nutter 
of  riffht.  a  new  lame  will  be  pretented  &■ 
to  whether  advene  pouesalra  can  be 
•hovn  as  against  the  new  part?.— Crowley 
T.  MorphyTlO  N.  Y.  &  688. 

Dooumentary  evldenoe. 

8.  A  purcbase-nioney  mortgage  deaerlb- 
ing  a  lot  is  not  admiaaible,  where  the  deed 
fails  to  describe  the  lot,  to  show  its  dimeo- 
sioDB,  UDder  the  doctrine  that  a  deed  and 
a  purcbaae-money  mortgage  are  to  be  con- 
strued as  one  lostrumeDt.  as  this  doctrine 
does  not  mean  that  the  mortgage,  as 
against  a  third  peraon.  can  Increase  or  di- 
minish tho  amount  of  land  conveyed  br 
the  deed.— Burke  t.  Jackson.  10  N.  T.  6. 
677. 

4  Where  a  deed  of  a  lot  fails  to  give  its 
dimensions,  describing  it  simply  by  its 
bonndaries,  a  purchase-money  mortgage 
executed  by  the  grantee  at  the  same  time, 
which  describes  the  lot  as  being  60  feet 
wide  on  a  specified  street,  does  not  consti- 
tute such  a  declaration  of  the  nature  and 
extent  of  tbo  grantee's  claim  as  will  ren- 
der tho  mortgage  admissible  in  evidence  in 
ejectment  by  the  grantee's  heirs  against  an 
adjoining  tot-owner.  Who  Is  a  strsnicer  to 
both  the  deed  and  the  mortgage.— Burke 
V.  Jackson,  \Q  N.  T.  8.  677. 

Electloxi. 

To  take  devise  In  lieu  of  dower,  see  Dower, 
3.8. 


EIiEOnONS  ANB  VOTEBS. 

Offenses  agaioat  eleotion  law. 

Under  Laws  N.  Y.  1880,  c.  66,  §  18,  (Elec- 
tion Code.  ^  244.)  declaring  it  an  oSense 
for  an  inspector  of  election  to  make  or  at- 
tempt to  make  a  false  canvass  of  the  bal- 
lots cast  at  an  election,  or  any  false  state- 
ment of  the  result  of  any  canvass,  an  in- 
dictment against  inspectors  of  election  for 
attempting  to  make  a  false  statement  of 
the  returns  several  days  after  the  election, 
charges  an  oiTense,  though  they  made  a 
statement  of  the  returns  on  the  election 
day,  as  required  by  law,  and  though  sec- 
tion 804  of  the  Election  Code  provides  that, 
on  making  up  such  return  on  election  day, 
the  board  of  inspectors  shall  be  dissolved. 
-People  T.  SuUtran,  10  N.  Y.  8. 248. 

EMINENT  DOMAIN. 

Powers  of  streets  railways. 

1.  Uws  N.  Y.  1884,  c.  252,  g  1,  relating 
to  street  railways,  provides  that  "such  cor 
poratlons  shall  have  all  the  powers  and 
privileges,  and  be  snbject  to  all  the  llabili- 


tiea.  Imposed  by  this  aot'or  Hn  act  of 
April  2, 1850.  authorizing  the  formation  of 
railroad  companies,  and  the  several  acts 
amendatory  thereof.  //eA^  a  street-rail 
w»  company  organized  under  the  act  of 
1884  has  power  to  condemn  private  prop- 
erty to  subserve  the  purposes  of  its  organi- 
zation.—In  re  RochesMr  Electric  Bj.  Co., 
10  N.  Y.  a  87fc 

Powers  of  aqnednot  eommt—tonert. 

2.  The  legislature  can  de*eeate  the  power 
to  determine  whether  Kew  York  city  shall 
acquire  the  fee  or  only  an  easement  in  tbe 
different  parcels  of  land  condemned  for 
the  new  Oroton  aqueduct,  nnder  Laws  X. 
T.  1888,  c  490.  providing  for  Its  conBtra^ 
tion,— In  re  Commissioner  qf  Public WorkL 
10  N,  Y.  8.  705. 

8,  The  legislative  intent  to  confer  upon 
the  aqueduct  commisaioners  the  power  to 
determine  whatlands  shall  be  taken  in  fee. 
and  in  what  an  easement  only  shall  be  ac- 
quired, is  shown  by  section  4  of  (dispm 
490.  Laws  N.  T.  1883,  requiring  them  to  ; 
adopt  maps  and  plans  of  the  sites  of  the 

Firoposed  aqueduct  dams,  reservoirs,  etc.. 
ndicating  thereon  in  what  parcels  the  fee. 
and  In  what  an  easenient.  Is  to  be  acquired: 
and  also  by  sections  4  and  10.  requiring 
that  the  title.  Interest,  or  easement  aonrtt 
to  he  acquired  in  each  parcel  shall  be 
stated  in  the  petition  for  toe  apDointment 
of  the  commiBSloners  of  appraisal,  and  that 
upon  the  filing  of  their  oatA  the  city  shall 
be  seised  in  fee  of  those  parcels  of  which 
it  has  been  determined  by  the  aqueduct 
commissioners  that  the  fee  should  be  ac- 
quired.—  In  re  Commissioner  of  Poblic 
Works.  10  N.  Y.  8.  705. 

4.  When,  in  conformity  with  the  act  th« 
aqueduct  commissioners  make  maps  aad 
plans  of  the  proposed  route,  and  indicate 
on  them  that  <»ily  a  permanent  eaaement 
is  to  be  acquired  in  certain  parcels,  thronnfa 
which  the  aqueduct  is  to  run  3C0  feet  be- 
neath the  surface,  and  also  state  in  the  pe- 
tition for  the  appointment  of  the  commis- 
sioners of  appraisal  that  an  easement  only 
is  to  be  aoqaired,  the  citj  acquires  sucb 
permanent  esaement  onlv,  and  not  the  fee 
of  the  parcels  deaignatea. — In  rs  Commis- 
sioner of  Public  Works,  10  N.  Y.  a  706l 

5.  Nor  does  the  city,  nnder  aection  10. 
providing  that  it  or  Its  agents  may  enter, 
use,  and  occupy  in  perpetuity,  all  the  par 
cela  deaaibed  in  the  map  for  the  purpose 
of  construoting  and  maintaining  the  aque- 
duct and  all  of  Its  appurtenances,  acquire 
the  fee  of  those  parcels  in  which  m  perma- 
nent easement  only  was  taken;  for  this  see- 
tion  does  not  confer  upon  the  city  the 
power  to  enter  or  use  the  land  in  any  other 
way,  or  for  any  other  purpose,  tban  that 
designated  in  the  plans  and  maps  in  accord- 
ance with  which  the  parcels  were  CMt- 
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demned.— In  re  CommiHioner  of  PabUe 
Worki,  10  N.  Y,  8.  705. 

Map  of  route  to  be  oondemned. 

6.  LawB  T.  1S60.  c.  140.  i$  32.  as  amend- 
ed by  Lawi  1871.  o.  tidO.  requires  that  "every 
company  formed  under  thii  act.  before 
coDstrncting  any  part  of  their  road  into  or 
tbroiigh  any  couatv  named  In  their  articles 
of  Association,  shall  make  a  map  and  pro- 
file of  the  route."  Held,  that  street  rail- 
waya  are  not  excepted  from  this  provision, 
and  a  map  should  be  flled.— In  re  Roches- 
ter Electric  Hy.  Ca,  10  N.  Y.  &  879; 

CompenastSon. 

7.  In  an  action  for  damages  to  abutting 
property,  caused  by  tbe  coustructiun  and 
operation  of  an  elevated  railroad,  tbe  ob- 
struction of  the  street,  while  the  road  was 
beirg  built,  is  a  proper  Item  of  damage.— 
■Williams  T.  Brooklyn  El.  R  Co.,  10  If.  Y. 

8.  m 

8.  In  an  action  for  damages  to  abutting 
property,  caused  by  the  construction  and 
operation  of  an  elevated  railroad,  It  is  not 
error  to  prove  the  affects  of  the  railroad  on 
tbe  street,  as  manifested  by  a  storm  which 
happened  after  the  commencement  of  the 
action,  the  fact  proven  not  beluga  basis  of 
recovery,  but  merely  evidence  in  support 
of  the  injury  done  to  tbe  street  by  defend- 
ant's structure.— Williams  T.  Brooklyn  EI. 
R.  Co.,  10  N.  Y.  8.  m 

9.  Under  Laws  N.  Y.  1888,  c  480.  Mfhor- 
ixlng  the  construction  of  the  new  aqneduct, 
and  providing  that  the  owner  of  lands  con- 
tieuous  to  land  taken,  "which  may  be  af- 
fected by  the  construction  and  malute- 
nance"  of  tbe  aquedoct  and  its  appurte- 
Dances,  may  present  a  bill  for  damages, 
damages  cannot  be  recovered  for  Injury  to 
contiguous  lands  by  reason  of  tbe  noise, 
dust,  and  smoke  made  by  tbe  buildlaj;  of 
the  aqueduct.— In  re  Squire,  10  K.  Y7  8. 
881. 

10.  A  claim  against  the  estate  of  a  deced- 
ent was  composed  of  two  items,  one  aris- 
ing ont  of  a  special  contract  to  furnish 
board  to  two  nieces  of  decedent,  and  the 
other  was  for  nursing  decedent.  Three 
witnesses  testified  to  statements  bv  de- 
cedent that  she  would  pay  plaintiff  the 
amount  claimed  for  tbe  DOard  of  her 
nieces,  and  deceased  was  also  proven  to 
have  said  that  plaintiff  was  attending  her 
as  a  professional  nurse,  and  she  would  pay 
him  all  be  lost,"  "and  tbe  same  as  any 
professional  nurse. "  ffeld,  that  the  claim 
waa  fully  proven.— Beyne  v,  Doerfler.  10 

N.  Y.  a  wd. 

Eqaalization. 
Of  Uioe,  aee  Taxatim,  B»  8. 


8ee,  also,  D'toovtry;  Fraudulent  Oonte^ 
aneea;  Injunction;  JnterpUader;  Mart- 
gaga;  PmtiUon;  PurtfurMhtp;  BeeeiMta/ 
Speeifie  Ptrformanee;  IViuta, 

Pleading,  see  Ii\^VMtion,  8. 

Besolssion  of  contraot. 

1.  A  complaint  to  rescind  an  agreement 
for  fraud  and  for  damages,  which  offers  to 
reassign  and  deliver  the  property  acquired, 
should  be  upheld  even  though  complete 
reatoration  la  ImposalUe.— Baker  ▼.  Zleg^ 
ler,  10  N.  Y.  &  848. 

Parties. 

8.  The  lesaees  of  water  trom  tbe  canal 

company,  who  have  the  privilege  of  draw- 
ing a  specific  quantity  of  water  from  the 
canal  at  a  fixed  yearly  rent,  are  not  neces- 
sary parties  to  an  action  brought  by  the 
land-owner  against  tbe  canal  company  to 
compel  it  to  turn  off  the  water,  as  they  are 
represented  by  tbe  company,  which  baa 
the  title  to  and  control  of  the  canal  as  a 
whole.— United  States  Life  Ins.  Co.  v. 
Oswego  Canal  Co.,  10  N.  Y.  a  608. 

ESTOPPEL. 

Ret  a^udicata,  see  Judgment,  8-10. 
In  pais. 

1.  Where  plaintiff,  at  the  time,  makes  no 
objection  to  the  sale  of  stock  bought  by 
his  brokers  on  a  margin,  and  subsequently 
receives  back  his  note  given  to  secure  the 
margin,  and  aska  for,  receives,  examines, 
and  approves  the  statement  of  bis  account, 
and  accepts  a  check  in  full  settlement  of 
the  balance  appearing  due  bim,  and  after- 
wards acquiesces  therein  until  the  stock 
have  greatly  increased  in  value,  he  will  be 
estopped  to  repudiate  the  acta  of  the  brok- 
era,  and  hold  them  for  the  advance.— 
Gould  V.  Trask.  10  N.  Y.  8.  619. 

3.  A  Judgment  debtor,  who,  with  his  at- 
torney, waa  present  when  a  receiver  was 
appointed  In  supplementary  proceedings, 
and  who  made  no  objections  thereto,  can- 
not, two  years  afterwarda,  when  fala  wife 
has  twcome  Involved  In  litigation  with  the 
receiver,  be  beard  to  say  uat  at  the  time 
of  their  institution  tbe  proceedings  were 
barred  by  the  statute  of  limitations. — Bolt 
V.  Hauser,  10  If.  Y.  B.  897. 

8.  A  isnd-owner,  whose  building  was 
erected  over  stone  piers  placed  In  a  canal, 
agreed  to  remove  the  piera  within  a  year, 
and  substitute  iron  columns,  so  as  not  ma- 
terially to  obstruct  the  flow  of  the  water. 
The  canal  company  agreed  that  these  Iron 
columns  should  remain  In  the  canal  as  long 
as  tbe  building  stood.  HM,  that  the  land- 
owner's violation  of  his  agreement  In  per- 
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mlttiag  me  piers  to  remain  for  several 
years,  until  they  had  become  bo  dilapidat- 
ed as  to  render  hit  building  insecure,  did 
not  Justify  the  canal  company,  which  had 
acquiesced  iu  the  delay,  in  its  refusal  to 
dint  off  the  water  frobi  the  canal  for  a  suf- 
ficient time  to  enable  the  land-owner  to 
make  the  alterations  provided  for  in  the 
agreement;  the  removal  of  the  water  being 
necesaaiy  to  make  the  repain.— United 
States  Life  Ins.  Co.  t.  Oswego  Canal  Co., 
10  N.  T.  a  668. 

4.  The  fact  that  the  water  had  all  been 
drawn  from  the  canal  some  months  previ- 
ous to  the  land-owner's  discovery  of  the 
dilapidated  condition  of  the  piers,  and  that 
be  had  then  fidled  to  examine  them,  and 
repair  the  defect,  will  not  Justify  the  com- 
pany's refusal  to  turn  off  the  water  so  as 
to  enable  him  to  make  the  repairs.— United 
States  IJfe  Ins.  Co.  t.  Oswego  Canal  Co., 
ION.  Y.B.668. 

EVIDENCE. 

Bee,  tlao,  J)^oitiion;  WUnm. 
Admissibility,  lee  SreaeA  nf  Marriage  Prom- 

ite;  Dtettt;  MaHeUnu  Prottcutim. 
In  action  for  libel,  see  £M  and  BUmdm; 
8.4. 

 for  obstruction  of  highway,  see 

H^hviayt,  1,  6. 

 on  contract,  see  CaniraeU,  15-18. 

criminal  catei,  see  OrimUud  Law,  2; 
Jntoxieating  Liqvort,  2. 
Newly- discovered  evidence,  see  JHal, 
4-6. 

Of  payment,  see  Payment,  1. 

FroQUCtion  of  books  and  papers,  see  Prac- 

Ue»  in  Civil  Gum,  0. 
Proof  of  handwriting,  sea  NsgotiabU  In- 

ttrvmenta,  6. 

Judiolal  noUoe. 

1.  Judicial  notice  will  not  be  taken,  on 
appeal,  of  the  existence  or  operation  of 

telegraph  lines  of  the  relator  outside  of  the 
state,  nor  that,  under  authority  of  an  act  of 
congress,  such  relator,  a  private  corpora- 
tion, faa^  entered  into  certain  business  re- 
lations with  the  United  States.— People  v. 
Temey,  10  N.  Y.  B.  MO;  Id.  m. 

Bnrdon  of  proof. 

8.  Where  the  defense  in  an  action  for 
aerrices  rendered  is  that  plaintiff  embez- 
zled moneys  of  defendant,  the  embezzle* 
ment  need  not  be  shown  beyond  a  reason- 
able doubt.  A  fair  preponderance  of  evi- 
dence, having  due  regard  to  the  presump- 
tion of  innocence,  is  sufficient. — Davis  v. 
Borne,  W.&O.R.  Co.,  10  X.  Y.  S.  834. 

8.  Where,  in  an  action  upon  a  contract 
for  building  a  houae.  plaintiff  shows  per- 
formance, and  defendant  thereupon  testi- 
fies that  he  has  paid  the  amount  due.  the 


burden  of  proving  that  something  la  stiL 
due  Is  on  plaintia.~HaU  v.  AbelU,  10  N.  T. 
S.S81. 

Best  and  secondary. 

4.  Parol  evidence  is  admissible,  fn  an  ac- 
tion against  the  president  of  an  unincor- 
porated aasodatioD,  to  prore  the  namber 
of  the  members,  after  defendant  fftila  to 
prodnce  tbe  constitution  and  br-lawa  on 
notice.— Haden  t.  Clarke,  10  N.  T.  B.  £91. 

Hearsay. 

0.  In  itn  action  for  the  alleged  conversicD 
of  money  left  with  defendant  to  be  sent  to 
a  third  party,  the  testimony  of  plaintiff 
that  he  received  letters  from  such  third 
party,  saying  that  she  had  not  received  tbe 
money,  is  hearsay  evidence,  and  not  ad- 
missible against  defendant. — Goldberg  v. 
Wolff,  10  N.  T.  a  644. 

6.  In  an  action  to  recover  the  valoe  of 
certain  carpets,  gas-fixtures,  etc.  alleged 
to  have  bees  conveyed  to  plaintiff  with  » 
bouse,  bnt  which  were  not  referred  to  in 
tbe  written  contract  of  sale,  evidence  of 
conversaiiona  had  before  the  aigning  of 
the  contract  conMrnlng  such  articles  is  ia- 
admissible.— Bopp  v.  Atkins.  10  N.  Y.  & 
589. 

7.  In  an  action  to  recover  back  an  over- 
payment for  cabbages  delivered  by  defend- 
ant to  plaintiffs,  where  the  dispute  is  as  to 
tbe  number  delivered,  it  la  error  to  permh 
plaintiffs'  witness  to  testify  that  defend- 
ant's man  had  told  him  that  he  did  not 
draw  cabbages  on  a  certain  day.  when  tbe 
fact  whether  he  did  or  not  ia  directly  In  is- 
sue.—Strawbridge  T.  Tandenbnrgh,  10  K. 
Y.  8. 610. 

8.  The  quarterly  bill  of  a  city  hoepita! 
against  the  city,  showing  when  plaintiff 
went  to  and  left  the  hospital,  ia  the  mere 
statement  of  the  hospiui  autboritiea,  and 
is  not  evidence  against  plaintiff  to  show 
tbe  length  of  time  ne  was  ranflned  bv  the 
injuries  for  which  he  eues  the  city. — Lvna 
V.  City  of  Troy,  10  N.  Y.  a  594. 

9.  Evidence  of  a  physician,  who  exam- 
ined plaintiff's  injuries,  as  to  statements 
made  to  him  by  plaintiff  during  the  exam- 
ination, was  properly  admitted  on  the  un- 
derstanding tnat  it  should  be  stricken  oat 
unless  the  tmtb  of  such  statements  should 
be  proven.— Davidson  t.  Cornell.  10  N.  Y. 

Declarations  and  admisaioiifl. 

10.  An  offer  of  compromise  made  Is  inad- 
missible in  evidence  against  the  party  mak- 
ing it.— Oommersall  v.  Crew,  10  N.  Y.  & 

231, 

11.  Where  defendant,  after  driving  into 
and  breaking  plaintiff's  wagon,  reuueits 
plaintiff  to  have  the  wagon  repairea.  and 
promises  to  pay  the  cost  thereof,  and  plain- 
tiff skits  on  Uie  promise,  It  is  a  sabstantial 
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onfesston  by  defendant  of  hEs  negligence, 
ndan  agreement  as  to  the  measure  of 
amaees.— Dunn  t.  O'Eeefe,  10  N.  Y.  S.  84. 

12.  In  an  action  for  personal  Injuries  It 
raa  error  to  admit  evidence  of  declarations 
sade  bT  plalntlil  to  bis  mother,  more  than 

znoDth  after  the  aci^dent,  as  to  the  pain 
iO  was  then  suffering.— Ryan  v.  Porter 
lanufg  Co..  10  N.  Y.  8.  774. 

18.  In  an  action  by  a  vendee's  aaslgnee 
gainst  the  Tendor  for  the  conversion  of 
lay  grown  on  the  land,  a  written  statement 
ly  the  vendee  that  an  order  drawn  by  him 
a  the  vendor's  favor  after  the  oral  rescls- 
ion  of  the  contract  was  intended  to  be  ap- 
tlied  on  the  contract  is  inadmissible,  as  it 
R  but  an  unverified  declaration  by  the  vqu- 
lee.  not  hinding  on  the  vendor.— Davit  v. 
Vlllla,  10K.Y.&888. 

Dpinion  eridenoe. 

14.  Any  person  knowing  the  value  of 
MTSonal  property  may  testify  to  hie  opin- 
OD  at  to  Its  value.— Moore  v.  Baylis,  10  N. 

15.  In  an  action  for  personal  injuries, 
eBtimony  by  a  physician,  who  had  no 
knowledge  of  plaintiff's  medical  history 
>rior  to  the  accident,  that  he  treated  her 
or  certain  symptoms  due  entirely  to  the 
njuries,  is  inadmissible. — ^Atkins  v.  Man- 
lattan  By.  Co..  10  N.  Y.  8.  482.  . 

16.  A  surgeon  testifying  as  an  expert  for 
)laintiff  in  an  action  for  personal  injuries, 
laving  stated  that  he  had  heard  "most^'of 
he  plaintiff's  testimony,  was  asked  the 
ollowing  question:  "Talce  such  a  fall  as 
le  describes  here,  resulting  from  a  collls- 
on  of  (wo  carl,  and  the  symptoms  fol 
owing  that  fall,  he  having  tneretofore 
leeuasound  and  healthy  mao.can  you  state 
vith  reaaooable  certainty  that  the  conse- 
luences  that  have  followed  are  natural  and 
isual?"  Hetd,  that  auch  question  should 
lot  be  allowed,  as  it  permitted  the  witness 

0  state  his  conclusions  from  the  testi- 
nony,  instead  of  confining  his  opinion  to 

1  supposed  state  of  facts. — Page  v.  City 
)f  iilew  York.  10  N.  Y.  8.  836. 

17.  In  an  action  on  a  life  insurance  cer- 
Iflcate.  which  prohibited  recovery  for 
leath  caused  by  taiclde,  It  appeared  that 
Lssured's  dead  body  was  found  near  a  blgh- 
vay,  in  a  cleared  space  surrounded  by  un- 
lerbrush,  with  a  bullet  hole  through  the 
lack  of  his  head.  When  found,  his  right 
land  was  lying  by  his  aide,  unclinched, 
ind  a  revolver  with  one  empty  chamber 
av  between  his  legs.  Meld,  that  testimony 
>f  a  pbysiciau  that,  in  cases  of  instantane- 
>us  death,  there  is  an  Involuntary  and  im- 
nedinte  rigidity  of  the  muscles,  which 
vould  have  caused  the  hand  to  cling  to 
he  revolver,  and  rendered  it  imposstble 
or  deceased  to  place  the  revolver  between 
lid  legs  after  shooting  hlnuelf.  was  ad- 

v.IOn.y.8.— 68 


missible.— Washburn  v.  NaUonal  Aec.  Soc., 
10  N.  Y.  8. 866. 

Bill  of  items. 

18.  In  an  action  for  work  and  materials, 
an  itemized  bill,  which  plaintiff  testifies 
was  made  within  a  month  of  the  transac- 
tion, and  delivered  to  defendant,  years  tie- 
fore,  and  the  items  In  which  are  not  dis- 
puted, is  admissible  to  show  when  the  work 
was  done,  over  an  objection  that  it  is  in- 
competent. Irrelevant,  and  immaterial, 
where  defendant  pleads  the  statute  of  lim- 
itations, though,  it  would  have  been  incom- 
petent had  the  items  been  disputed,— Cof- 
fey T.  I^ons,  10  N.  Y.  8.  817. 
Parol  eridenoe. 

10.  In  an  action  for  the  breach  of  a  writ- 
ten contract  of  employment  for  a  **  sea- 
ion. "  in  which  the  duration  of  the  season 
is  not  snecified,  parol  evidence  is  admis- 
sible to  aeflne  the  term.— Wachtershaaser 
T.  Smith.  ION.  Y.  8.  686. 

SO.  Where  a  written  contract  for  the  sale 
of  timber  provides  that,  unless  it  is  re- 
moved before  a  certain  day.  It  shall  revert 
to  the  seller,  evidence  of  a  subsequent 
parol  agreement,  made  before  the  expira- 
tion of  the  time  limited  in  the  original 
contract,  by  which  the  purchaser  Is  ^ven 
further  time  to  remove  the  timber,  does 
not  alter  the  written  contract,  but  is  ad- 
missible to  show  that  the  seller  waived 
strict  performance  of  the  original  require- 
ment as  to  removal.— Orange  v.  Palmer,  10 
N.  Y.  S.  301. 

21,  In  an  action  for  compensation  for 
selling  land  for  defendant,  the  latter  intro- 
ducedtestimony  that  after  the  contract  of 
Bale  was  made  it  was  agreed  tbatplaintilT's 
compensation  should  be  paid  when  the 
veudeo  should  pay  the  balance  of  the  pur- 
chase money  on  the  day  named  in  the  con- 
tract of  sale.  BM  that,  it  appearing  that 
the  purchase  was  not  completed  on  the  day 
named  because  of  an  outstanding  tease, 
oral  testimony  was  admissible,  as  against 
plaintiff,  to  show  that  when  the  contract 
of  sale  was  entered  into  it  wtfs  understood 
by  both  plaintiff  and  the  vendee  that  the 
latter  waa  to  take  his  deed  subject  to  the 
lease.— LIpikl  t.  Feth.  10  N.  Y.  8. 504. 
Evidence  at  former  trial. 

33.  The  words  "  former  trial. "  as  used  in 
Code  avil  Proc.  N.  Y.  S  880.  providing 
that,  where  a  party  has  died  since  the  trial 
of  an  action,  decedent's  testimony  taken 
or  read  "at  the  former  trial"  may  be  given 
in  evidence  at  a  new  trial,  do  not  mean  the 
last  trial  only,  but  include  any  former  trial 
where  evidence  was  given  by  a  party  since 
deceased.— Koehler  v.  Scheider.  10  K.  Y. 
8. 101. 

Sxceptlona,  BUI  of^ 

Boe  Appeal. 
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See.  also,  AUtuhment 

Time  of  issuance. 

1.  Where  a  transcript  of  a  justice's  Judg- 
ment is  filed  In  the  county  clerk's  office  six 
months  after  its  rendition,  Code  Civil  Proc. 
K.  Y.  ^  882,  subd.  7.  barring  an  action  on 
a  Jnitice's  Judgment  after  six  years  from 
its  rendition,  doee  Dot  affect  section  tS77, 
which  permits  an  execution  to  issue  on  a 
Judgment  after  the  lapse  of  five  years  from 
its  docketing,  on  an  order  of  the  court 
Distinguishing  Davidson  v.  Horn,  47  Hun, 
61.— Townsend  v.  Tolhurst,  10  N.  Y.  8. 
878. 

2.  On  A  motion  for  leave  to  ISBue  execu 
tion  upon  a  defanit  judgment  against  a 
married  woman,  she.  by  Teave  of  court, 
filed  an  answer,  pleading  coverture,  where- 
upon plaintiff  was  required  either  to  sub- 
mit to  a  dismissal  or  amend  his  complaint. 
He  elected  to  amend,  and  afterwards  pros- 
ecuted the  case  to  Judgment  After  the 
return  unsatisfied  of  an  execution  upon 
the  new  Judgment,  an  order  was  made  al- 
towin;;  plaintiff  to  issue  execution  upon 
the  origlniil  judgment  as  of  the  date  of  hit 
first  motion  therefor.  Seld  that,  under 
Code  Civil  Froc.  %  1877>  subd.  3.  which  pro- 
Tides  that  after  five  years  execution  may 
issue  by  leave  of  the  court,  it  was  proper 
to  allow  such  execution,  but  improper  to 
grant  it  nuncpro  tune,  and  a  new  execution 
may  he  issued  as  of  the  present  date.— 
Hsusee  v.  Fiero,  10  N.  Y.  8.  494. 

Property  subjeot  to. 

8.  Goods  sold  to  a  son  cannot  be  seized 
on  execution  issued  on  a  Judgment  ob- 
tained by  the  sellers  against  the  father,  by 
mistake,  for  the  price  thereof.— Croma  t. 
Bailey.  10  N.  Y.  8.  S78. 

Xevy— Time  of  making. 

4.  A  sheriff  cannot  levy  an  ezeCutfon 
■after  the  return-day,  thouf^  the  execution 
plaintiff  gives  him  an  indemnity  bond.— 
vCrouse  v.  Bailey,  10  N.  Y.  B.  278. 

Jtetum  of  writ. 

5.  A  return  of  an  execution  nvtta  bona  Is 
prima  faeie  evidence  that  the  debtor -has 
■DO  property  subject  to  levy.— Grouse  t. 
Bailey,  ION.  Y.  S.  278. 

Supplementary  prooeedinga. 

6.  As  Code  Civil  Proc.  N.  Y.  §  8486. 
which  provides  for  supplementary  pro- 
ceedings "at  any  time  within  10  yean  aft- 
er the  return  *  *  *  of  an  execution" 
unsatisfied,  does  not  require  these  proceed- 
ings to  be  founded  on  a  court  of  record 
>iudgment,  supplementary  proceedings  on 
.A  judgment  of  a  justice  of  the  peace  may 
■be  maintained  at  any  time  within  10  years. 
—Bolt  V.  Hauser.  10  N.  Y.  8.  887. 


7.  A  corporation  which  haa  been  sm 
moned  in  supplementary  proceodinfi  u 
disclose  any  indebtedness  from  it  to  -Ai 
Judgment  debtor  may  be  requlrod  byn 
pana  ducet  (ecvm  served  on  Uie  propero' 
cer  to  produce  Its  books  and  papers  to 
used  on  the  examination. — ^Pendernit  t 
Dempiey.  10N.Y.&088. 

EXEOUTOBS  ANiy  ABHIN- 

ISTBATOBS. 

See.  also.  De$emi  and  Diatnbuti&^;  WZm. 

Liability  for  costs,  see  Gottg,  4. 
Personal  liability  for  legacy  tax,  see  i* 
tcent  and  Distribution,  14.  10;. 

Appointment — Inoapaoity  of  auiro- 
gate. 

1.  Leitera  of  adminiatoation  grantnlii 
1886  by  the  special  sorrogate  of  0D«i6 
county,  with  record  proof  of  bla  anthor^t 
to  act  by  reason  of  the  aurrosate's  ioci- 
pacity,  are  validated  by  Laws  N.  Y.  ISfe  c 
455,  which  legalizes  the  official  acts  of  -It 
special  surrogate  performed  by  him  licrf 
January.  188^  in  so  far  aa  auch  acts  aufh 
affected  by  the  failure  to  make  and  file  i 
certificate  showing  the  occnmmcM  of  ti; 
surrogate's  disability.  —  In  re  UonltOB  s 
Estate,  10  N.  T.  8.  717. 

— »  Notice. 

9.  Since  Rer.  St.  N.  T.  pt.  S, 
art  S.  fi  27,  mare.  p.  74.  gives  the  wido*  oi 
a  decedent  the  first  right  to  administered 
his  estate,  no  citation  need  issue  os  tn 
petition  for  letters  of  admin istrBtion.  t> 
der  Code  Civil  Proc  §2663.  which  provid«i 
that  eveiy  person  who  haa  a  ri^t  of  li 
ministration  prior  to  or  equal  to  the  pe*-- 
tioner  must  be  cited  os  a  petition  for  .ei- 
ters  of  administration. — uk  n  MonltOEf 
Estate,  10  N.  Y.  &  717. 

BemoraL 

8.  Though  Laws  N.  T.  18S8.  c  Sli  w- 
thorizes  executors  or  administraton  U 
maintain  an  action  to  set  aaide  fraudulent 
conveyances  made  by  a  deceased  peisoz. 
the  fact  that  an  administratrix,  in  berfai- 
dividual  right,  claims  the  ownership  ofi 
mortgage  formerly  belonging  to  her  niU5 
tate  under  an  assignment  alleged  to  U 
fraudulent  as  to  his  creditors,  is  noeron:- 
for  the  removal  of  the  admin  istratnx.  0^ 
her  refusal  to  bring  an  action  to  set  as-it 
the  assignment,  the  creditors  may  hric: 
the  action,  alleging  her  refaaal  andmak':; 
her  a  defendant—In  re  Monlton's  Esisu. 
10  N.  Y.  8.  717. 

4.  Since  Code  Qvil  Proc  N.  Y.  §  «S. 
subd.  8,  provides  for  the  removal  of 
administratrix  where  she   has  "willfsl'j 
refused  or  without  a  causa  neglected  '.>' 
obey*  an  order  by  the  surrogata,  and  tinct 
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section  S71S  proTldes  that  the  nirrocftte 

mny  by  order  compel  her  to  file  an  Invon- 
tory,  her  failure  to  file  the  laventory.  in 
tbe  absence  of  an  order  by  the  surrogate 
directing  her  so  to  do,  is  not  a  ground  for 
removaL — In  re  lloulton'B  Estate,  10  N.  T. 
8.  717. 

9.  Persons  Interested  in  an  estate  cannot 
Insist  on  a  sommary  removal  of  the  admin- 
istratrix because  her  bond  Is  inadequate  in 
amount,  or  her  sureties  insufficient,  since 
Code  Civil  Proa  g  3598.  directs  that,  after 
such  Inadequacy  or  insnfflciency  shall  have 
been  determined  in  a  proceeding  instituted 
before  the  surrogate,  the  administratrix 
shall  be  given  a  reasonable  time,  not  to 
exceed  five  days,  in  which  to  procure  a 
new  bond,  before  her  letters  can  be  re- 
voked.—In  re  MoDlton'a  Estate,  10  N.  T. 
S.  717. 

Bight  to  lift  insurance  policy. 

6.  In  an  action  on  a  life  insurance  policy, 
it  appeared  that  the  assured  died  a  resi- 
dent of  Maine,  and  an  administrator  was 
there  appointed,  who  obtained  possession 
of  the  policy,  and  recovered  upon  It.  Plain- 
tiff was  appointed  administrator  of  the 
assured  in  I4ew  York,  aud  sued  for  the 
amount  of  tbe  policy.  Held,  the  fact  that 
he  never  had  possession  of  the  policy  is 
fatal  to  a  recovery.— Morrison  v.  Mutual 
Life  Ins.  Co.,  10  N.  Y.  8.  445. 

Settlement  and  aoooiintfng. 

7.  Code  Civil  Proc.  N.  Y.  %  2606.  author- 
izes a  surviving  executor,  who  is  also  per- 
sonally interested  in  the  estate,  to  cite  the 
executors  of  a  deceased  executor  to  ac- 
count.—In  re  Hodgman'a  Estate,  10  N.  Y. 
S.  491. 

8.  In  the  bearing  on  a  citation,  issued 
against  the  executors  of  a  deceased  exec- 
utor, an  inventory  signed  by  tbe  deceased 
executorwas  properly  admitted  In  evidence 
airainst  his  executor.— In  re  Hodgman's 
Kstate.  lOK.Y.  8.481. 

9.  A  will  provided  that  910,000  should  be 
held  by  tbe  executors  nntll  the  death  of 
Anffeline  M.  Cobb,  and  then  paid  to  Fred- 
erick I>.  Cobb,  If  he  survived  her,  and  ar- 
rived at  31  years.— if  not,  to  fall  into  the 
residue, — and  that  tbe  other  legacies  should 
be  paid  when  the  estate  was  ready  for  set- 
tlement, and  that,  if  there  was  not  enough 
to  pay  the  legacies  in  full,  they  should 
abate  equally.  Meld,  tbe  estate  could  not 
be  settled  until  the  happenin?  of  the  con- 
tingencies determining  the  disposition  of 
tbe  $10,000,  and  limitation  did  not  begin 
to  run  before  that  time  against  the  author- 
ity of  the  aatrogate  to  order  an  account- 
injr.—In  re  Hodgman's  Estate,  10  N.  Y.  & 
491. 

10.  Where  three  separate  petitions  were 
filed,  reqolring  different  surviving  execu- 
tors, and  ezecntors  of  deceased  executors. 


to  file  accoonts,  and  that  all  persons  Inter* 
ested  should  be  cited  to  attend  a  final  set- 
tlement of  the  estate,  an  order  requiring 
an  executor  to  account  will  not  be  reversed 
because  the  surrogate  heard  all  the  pro- 
ceedings togetber,  when  no  evil  result  la 
shown;  and,  where  the  rights  of  all  per- 
sons were  protected,  it  was  Immaterial 
whether  the  proceedings  were  consolidat- 
ed, and  a  single  order  made,  or  were  sepa- 
rately entitled,  and  separate  orders  entered. 
—In  re  Hodgman's  Estate,  10  N.  Y.  8.  4S1. 

Liabilities. 

11.  Where  a  will  provides  that  the  ex- 
penses of  administration  shall  be  charged 
upon,  and  paid  out  of,  the  estate  of  the 
testator,  both  real  and  personal,  the  ad- 
ministratilx,  to  whom  one-half  of  the  es* 
ute  has  been  devised  for  life,  and  who  is 
the  assignee  of  the  other  half,  is  not  per- 
sonally liable  for  such  expenses.— Boynton 
V.  Laddv,  10  N.  Y.  a  822. 

12.  The  estate  of  an  administrator,  who 
in  that  capacity  held  stock  in  a  nation^ 
bank,  and  never  had  it  transferred  to  him- 
self, though  he  was  tbe  sole  heir  of  Intes- 
tate. Is  not  liable  to  an  assessment  on  it, 
under  Rev.  St  U.  8.  g  6153,  providing  that 
persons- holding  stock  as  administrators 
shall  not  be  personally  subject  to  any  lia- 
bility as  stockholders.— In  re  Faulkner's 
Estate,  10  N.  Y.  S.  825;  In  re  Bingham,  Id. 

Order  of  dlstribntion. 

18.  An  order  for  a  partial  distribution 
and  the  conveyance  of  land  to  the  heirs 
will  not  be  disturbed  because  made  dur- 
ing the  pendency  of  the  executor's  ac- 
counting and  an  action  against  him  for  tbe 
same  object  when  snfflcient  fimds  are  left 
in  his  hands  to  pay  all  liabilities.— In  re 
Oekershausen's  Estate,  10  N.  Y.  8.  02& 

Sales  under  order  of  court— FetitloQ. 

14.  Under  Code  Civil  Proc  N.  Y.  §  8762, 
providing  that  a  petition  by  the  creditors 
of  an  estate  to  subject  testator's  lands  to 
the  payment  of  his  debts,  shall  contain  all 
the  names  of  creditors  and  a  description  of 
all  decedent's  real  estate,  a  petition  Is  not 
fatally  defective  becatise  of  an  omission  to 
describe  one  tract  of  land  owned  by  testa- 
tor, of  which  the  petitioners  neither  knew, 
nor  could  have  known  by  diligent  inquiry. 
—In  re  Faulkner's  Estate,  10  «.  Y.  8.  893; 
In  re  Bingham.  Id. 

15.  Karnes  of  creditors  of  the  estate,  not 
known  at  the  time  of  filing  the  petition, 
may  be  subsequently  added.— In  re  Faulk- 
ner^B  Estate.  10  N.  Y.  B.  886;  In  re  Bing- 
ham, Id. 

Aliowanoe  to  widow. 

16.  Uws  N.  Y.  1889,  c.  406.  g  1.  gives  a 
widow  of  a  decedent  leaving  children  a 
life-interest  In  91.000  worth  of  decedent's 
land  **ln  addition  to"  her  dower.  Section 
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8  proTldes  that  there  shall  also  be  ap- 
prmised  and  set  apart  to  the  widow  house* 
bold  furniture,  pro  vision  8.  etc..  not  exceed- 
Inx  SIBO;  and  In  case  the  Interest  of  a 
widow  in  the  realty  of  her  deceased  hus- 
band, "in  addition  to  her  dower  rif^fat,  and 
together  with  said  $160,  "shall  be  of  less 
TSlae  than  91.000,  then  there  shall  also  be 
set  apart  to  her  personal  property  which, 
together  with  the  realty,  shall  amount  to 
91,000  in  value.  Held,  that  the  viilue  of 
the  additional  amount  of  personal  prop- 
erty to  be  set  apart  to  the  widow  under 
section  d  is  the  difference  between  $1,000 
and  the  present  value  of  the  life-Interest 
in  the  $1,000  worth  of  land  given  her  by 
Mction  1 ,  excluding  the  value  of  her  dower 
and  the  $150  of  household  goods,  etc.;  the 
words,  "in  addition  to  her  dower  right, 
and  together  with  said  $160,"  used  in  sec- 
tion S,  being  construed  to  mean,  "ezcln* 
aive  of  her  dower  ri|rtit  and  said  $100. "  Id 
nDagMtt's  Batata,  9  N.  T.  a  DBS,  dls«j> 
proTM.— In  re  Steward's  Estate,  ION.  T. 

i.si 

Probate  praotlce  —  Appraisal  of  es- 
tate. 

17.  Surrogates'  courts,  in  ordering  an 
appraisal  of  a  decedent's  estate,  have  the 
incidental  power  to  Judicially  ascertain 
the  incumbraDces  on  the  land  and  the 
widow's  age,  so  as  to  determiue  the  value 
of  her  dower  interest,  and  in  the  order  ap- 
pointing appraisers  to  instruct  them  in  re- 
gard thereto.— In  re  Steward's  Estate,  10 
N.  Y.  8,  24. 

AotionB. 

18.  In  a  special  proceeding  to  determine 
the  validity  of  claims  against  a  decedent's 
estate,  the  parties  stipulated  that  the  claim- 
ant should  serve  a  complaint,  and  the  ex- 
ecutor his  answer,  and  that  the  issues  thus 
made  should  be  referred.  Held  that,  after 
the  bearing  before  the  referee  on  the  issues 
made  by  the  pleadings,  the  executor's  mo- 
tion to  amend  his  answer,  so  as  to  set  up 
the  statute  of  limitations,  should  be  al- 
lowed without  imposiug  on  him  the  costs 
of  the  action  so  far  incurred;  it  appearing 
that  the  stipulation  was  hastily  drawn,  and 
that  the  executor  did  not  suppose  that  it 
changed  the  general  rule  In  special  proceed- 
ings, allowing  any  defense  at  the  bearing, 
whether  pleaded  or  not.— Dryer  v.  Brown. 
10  N.  Y.  a  58. 

 Check  paid  after  drawer's  death. 

19.  An  administrator  of  a  solvent  estate 
cannot  recover  moneys  obtained  from  a 
bank,  after  deceased's  death,  upon  a  chock 
given  by  him  a  few  days  before  death,  in 
payment  of  debts,  though  the  holder  knew 
of  his  death,  and  failed  to  inform  the  bank 
thereof.— McMurray  v.  Ennis,  10  N.  Y.  8. 
698. 


EXTBABmOir. 


Bights  of  extradited  persons. 

1.  A  defendant  who  fa  brought  into  i 
state  by  extradition  proceedings,  cannot. « 
the  expiration  of  the  term  of  imprisoniEe:: 
imposed,  be  arrested  ou  a  requiailion  ftoB 
another  state  until  he  has  bmd  reasonst^ 
time  to  return  to  the  state  from  which  ^ 
was  extradited.— In  re  Hope,  10  K.  Y.  £■ 
28. 

Who  may  be  extradited. 

3.  Const.  U.  &  art  4.  g  S,  subd.  8.  pn^ 
viding  that  "a  person  charged  in  any  stau 
with  treason,  felony,  or  other  crime,  vlo 
shall  flee  from  jusUca  and  be  found  ia 
another  state,  shall  *  *  *  be  delivend 
up  to  be  removed  to  the  state  baring  jcn- 
diction  of  thearime.'*aaUkorlzesthe  eztn- 
dition  of  a  person  who  eacapea  after  cos' 
viction.— In  re  Hope.  10  K.  T.  &  26. 

See  EfideiuB,  14-17.  ■ 

FACTORS  AKX>  BROKBSa 

See,  also,  Prtneipatand  Agent. 

Besoisalon  of  sale  by  ftotor  to  em- 
tomer. 

1.  Plaintiff  ordered  defendant,aaa1ffota. 

to  buy  forbimanomberof  shares  InsmiB- 
iiig  companv,  and  the  shares  were  deiiT- 
ered  to  him  By  defendant.  Afterwardstbe 
mine  was  bought  by  another  cooipaBy.aiii 
the  shares  made  convertible  Into  Bbuecol 
the  new  company,  and  plaintiff  so  convert- 
ed bis  shares.  Subsequently  he  elaiiDe^ 
to  have  discovered  that  defendant  did  act 
buy  the  shares,  but  simply  turned  om 
some  which  he  himself  owned,  and  then- 
upou  sought  to  repudiate  the  purduje. 
and  for  that  purpose  borrowed  the  requisite 
number  of  shares  in  the  original  companv 
and  tendered  them  to  defendant,  if; 
that,  in  order  to  rescind  the  sale,  ptaintfS 
should  have  tendered  the  shares  which  be 
received  in  the  new  company,  as  he  coahl 
not  retain  the  subject  of  his  purchase,  acd 
at  the  same  time  maintain  an  action  for  the 
wrongful  act  of  the  broker  in  delivehBr 
stocli  owned  by  himself.— Mavo  &mvl- 
ton,  10  N.  Y.  B.  880. 

Bights  and  liabilities. 

3.  Defeadants,  asbrokers,  purchasedce.'- 
tain  stocks  for  plaintiff  under  a  contrsei 
by  the  terms  of  which  be  was  to  deposit' 
certain  per  cent,  of  their  par  value  as  mir- 
gtus,  and  in  case  a  decline  in  stocks  shoxJ 
reduce  the  margins  helow  an  agreed  uls: 
mum  per  cent,  defendauta  might  deiLu: 
deposits  sufficient  to  Increase  uie  maigiu 
to  the  original  amount  required  to  be  de 


Digitized  by  Google 


J 


997 


losited.  In  default  of  the  payment  of  which 
ifaej  were  authorized  to  sell  without  no- 
tice. PlalntifE,  having  been  repeatedly 
railed  upon  for  margins,  gave  deieDdants 
lis  note,  which  was  plficed  to  his  credit 
ind  receipted  for  aa  temporary  collater- 
il. "  but  there  was  no  settlement  of  the  ac- 
:ounta  between  the  parties  at  the  time. 
Afterwards,  on  plaintin's  failure  to  comply 
vith  repeated  demands  for  margias,  de- 
'eodants  sold  the  stock,  rendered  an  ac- 
count of  this  and  otber  sales,  returned  his 
loie,  and  on  his  approval  of  the  account, 
tnd  at  his  request,  paid  him  the  balance 
lue.  Held  that.  In  the  absence  of  an  ex- 
press agreement,  the  note  did  not  amount 
o  a  deposit,  uor  operate  to  extend  the  time 
or  deposHing  margini  until  the  note 
ihould  matui«.— Qouid  t.  Traafc,  10  N.  Y. 
619. 

tden  for  advances — ^Bights  of  ored- 

itors. 

8.  W.  &Co.,  stock -brobera  in  Syracuse, 
llled  orders  to  purchase  stocks  on  margin, 
>y  directing  plaiDtlfla,  their  New  York  cor- 
espondents, to  boy  the  stocks  desired, 
i^laintiffs  held  the  certificates  of  the  stock 
bus  purchased,  and  also  received  other 
itocks  from  Co.,  as  collaterals,  to  se- 
sure  the  price,  aod  kept  their  accounts 
vith  W.  Sb  Qo.,  knowing  no  otber  peraon 
n  the  tranaiietioiia.  Daring  Uilsfwarse  of 
lealing,  W. «  Co.  mule  an  assignment  for 
>enefit  of  creditors,  and  plaintiffs  sued  to 
letermine  tbe  rights  to  the  stocks  thus  held 
>v  them.  Had,  that  plaf  ntiSs'  advances  to 
^.  &  Co.  would  first  be  satisfied  out  of  the 
iroceeds  of  the  stocks  In  their  bands  at  the 
,ime  of  the  assignment,  and  that,  as  be- 
ween  the  aaaignee  and  tbe  customers  of  W. 

Co.,  who  identified  stocks  In  plaintiffs' 
lands  as  having  been  purchased  for  tbem, 
he  customers  nad  the  prior  right.— Wil- 
ard  V.  White,  10  N.  Y.  S.  170. 

4.  Among  tbe  collaterals  pledged  bv  W. 
b  Co.  to  plaintiffs  was  stock  which  M.,  a 
:u8tomer  of  W.  ft  Co.  bad,  deposited  with 
Jiem  to  cover  margins,  but  plaintiffs  had 
lo  knowledge  of  H.'s  rights.  Htld  that, 
tfter  satisfying  plaintiffs'  claim,  M.  was  en> 
,itled  to  the  proceeds  of  the  stock  pledged 
ly  him  before  tbe  alleged  owners  of  tbe 
lecurlties  bought  on  margin  could  receive 
m^thing.— Wniard  v.  mite,  10  N.  T.  a 

Commissions. 

5.  A  real-eetirte  broker  employed  to  sell 
and  concealed  tbe  fact  that  the  proposed 
rendee  had  accepted  the  vendor  e  terms, 
ind  endeavored  to  persuade  the  vendor  to 
iccept  a  less  price,  which  sbe  refused  to 
io.  Afterwards  she  refused  to  complete 
Lhe  contract,  though  her  price  was  to  be 
paid.  Held,  that  the  broker  was  guilty  of 
luch  bad  faith  towards  his  employer  that 


he  could  not  recover  bis  commission*— 
Martin  v.  Bliss,  10  N.  Y.  &  880. 

FAI.se  IHFBIS01I3EENT. 

Who  liable. 

1.  One  wbo,  without  malice  or  bad  faith, 
makes  a  statement  before  a  magistrate  of 
what  he  regards  as  conatitutiug  a  criminal 
cbarge  against  plaintiff,  but  does. not  ask 
that  a  warrant  issue,  or  take  any  part  in  its 
service,  is  not  liable  to  an  action  for  false 
Imprisonment  on  the  consequent  arrest  of 
plaintiff,  though  such  arrest  is  not  war- 
ranted by  law  or  the  facts  of  tbe  case- — 
Nowak  V.  Waller,  10  N.  Y.  8.  199. 

%.  A  justice  of  the  peace,  having  juris- 
diction of  the  subject-matter,  is  not  liable 
to  an  action  of  false  imprisontnent  by  a 
person  arrested,  merely  because  he  made  a 
mistake  In  falling  to  take  an  examination 
of  the  complainant,  and  to  reduce  the 
same  to  writing,  as  reqaired  by  Code  Crim. 
Proc  S.  Y.  g  148.— Nowak  v.  Waller,  10- 
N.  Y.  8. 199. 

8.  The  fact  that  the  affidavit  was  not 
Bufflcient  to  authorize  tbe  issuance  of  the 
warrant  did  not  render  tbe  constable  exe- 
cuting It,  and  tbe  complaisant,  liable  to 
an  action  for  fidse  Imprisonment,  where 
the  justice  deemed  the  affidavit  snflBcient. 
-Nowak  T.  Waller.  10  N.  Y.  8.  199. 

4.  Where  the  certificates' provided  for  by 
Laws  N.  Y.  1874,  c.  446,  g  1,  forbidding  the 
confinement  of  any  person  in  any  asylum 
except  on  tbe  sworn  certificate  of  two 
physicians  setting  forth  the  insanity,  are 
false,  fraudulent,  and  midldoua,  the  phy- 
sicians making  them  are  liable  to  an  action 
for  false  imprisonment.— Hurleby  T.  Mar- 
tine,  10  N.  Y.  B.  98. 

False  KepresentatloiL. 

See  DteM. 

Fellow-Servant 
Neg^nce       lae  JCwte*  sful  StnmO, 

Fines. 

Of  members  of  lopietles,  remedlsi,  Ma 

Btnmolent  Sodttiet,  1. 

Fires. 

Set  by  loeomotiTes.  im  SaUroad  0m- 
pamet,  6. 

Distnrbanoe  of  oyster-bed. 

1.  Where  It  Is  shown  that  defendant 
sailed  over  an  oyster-bed  with  his  rakes 
overboard,  and  that  they  were  such  as 
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would  dlitnrb  the  oyiters  planted  there.  It 
!■  laffldent  evIdeDRe  to  sattaln  a  convic- 
tion under  Fen.  Code  N.  T.  g  640,  eubd.  8. 
providing  for  the  punisfament  of  any  one 
who  unlawfully  disturbs  or  interferes  with 
the  oysters  of  another. — ^People  t.  Decker, 
10  N.  Y.  8.  676. 

S.  The  admission  of  expert  testimony 
to  ihow  that  defendant's  rakes  were  snch 
as  would  disturb  planted  oysters  is  not 
prejudicial  to  defendant  when  he  himself 
admits  that  his  rakea,  if  overboard  when  he 
was  sailing  over  the  bed,  would  have  dis- 
turbed the  oysters.— People  t.  Decker,  10 
K.  Y.  a  676. 

Foreclosure. 
Of  mortgaffei,  we  Mortgage,  10-16. 

Foreign  Corporations. 

See  (krporation*,  19. 

Foreign  Beceiver. 
Actions  by,  see  RectiMrM,  t,  4. 

Forgery. 
Srldence  of,  lee  N^^ahU  InOmmmU,  5. 

Fraud. 

See  DeeeU;  JVaitdufonf  (^mt^foncea. 

In  marriage  lettlement,  ue  Siubattd  and 

FHAUM,  STATUTE  OF. 

Promise  to  answer  for  debt  of  an- 
other. 

1.  A  promise  by  defendaot  for  whom  a 
building  was  being  constructed  to  see  that 
the  workmen  of  the  subcontractor  were 
paid  WM  a  promise  to  pay  the  debt  of  an- 
other, and,  not  being  in  writing,  was  void. 
— Dirringer  v.  Moynihan.  10  N.  Y.  a  640. 

2.  Where  plaintiffs  refused  to  furnish 
any  more  lumber  to  a  contractor  for  use  in 
the  erection  of  a  house  for  defendant  un- 
less defendant  became  responsible,  de- 
fendant's promise  to  pay  for  lumber  there- 
after delivered  was  an  original  undertak- 
ing, and  therefore  not  void,  under  the 
statute  of  frauds,  because  not  in  writing. 
— Bayles  v.  Wallace,  10  N.  Y.  a  101. 

Agreements  relating  to  land. 

8.  Where  a  vendee  of  land  in  possession 
under  hia  contract  of  sale  becomes  dissat- 
isfled  with  the  quantity  of  land  embraced 
in  his  contract,  a  readjustment  of  the 
boundary  line  between  himself  and  bis  ven- 
dor, whereby  he  is  to  become  the  owner 
of  sa  additional  six  acres>  and  a  parol 


agreement  that  the  line  so  fixed  sbaB  Is 
considered  as  the  tme  boundary,  is  not  i 
location  of  a  disputed  boandary  line.  bA 

a  parol  agreement  to  sell  additional  Jul 
and  Is  void  under  the  statute  of  frmnda- 
Weeks  v.  Martin,  10  N.  Y.  a  656. 

4.  A  contract  to  peel  and  take  away  ■ 
certain  number  of  cords  of  bark  yearij 
from  trees  growing  on  plaintiff's  land  ii  a 
contract  for  an  interest  in  land,  whlci 
must  be  in  writing;  and,  in  action  to  ce- 
force  it,  a  subsequent  verbal  modificatiic 
of  the  contract  In  writing  Is  fnadmiaaibk 
— Tfaonuon  v.  Poor.  10  N.  T.  &  fi«7. 

Pleading. 

6.  Where  a  complaint  alleges  that  tlit 
contract  sued  on  was  in  writing,  as  required 
by  the  statute  of  frauds,  and  that  it  hu 
been  modified.  It  need  not  allege  that 
modification  was  in  writing.— Ottomans  v 
Fletcher,  10  N.  T.  a  128. 

FKAUDULENT  OONVET- 
ANCES. 

What  oonstitutee — Cooatderation. 

1.  In  an  action  to  set  aside  an  aisiga- 
ment  of  a  mortgage  for  $3,000  as  in  frtad 
of  creditors,  it  appeand  tkat  before  tbeat- 
signor  became  indebted  he  naade  a  gift  of 
several  mortgages  to  the  assignee,  be 
daughter,  two  of  which,  aggregatinjr  |S.- 
800,  had  been  foreclosed,  and  purchased 
by  the  assignee  for  the  amount  of  tie 
mortgage  debt;  that  after  the  assignor  b^ 
came  indebted  the  assignee  conveyed  tt> 
lands  that  she  had  bought  at  the  foreclo*- 
ure  sale  to  the  assignor,  to  enable  him  to 
raise  money.  Held,  that  the  value  of  tbe 
lands  so  conveyed  was  the  conBideratioa 
of  the  assignment  sought  to  be  set  s^de.— 
Foote  V.  Stryker,  10  N.  Y.  a  47a 

 Change  of  possession. 

5.  Under  8  Rev.  8t.  K.  Y.  (7lh  Ed.)  ^ 
S828,  §  6,  which  provides  that  a  non-chs&ce 
of  possession  on  a  sale  of  chattels  shall  be  ' 
"conclasive  evidence  of  fraud"  in  favorof 
the  vendor's  creditors,  unless  the  vendee 
shall  make  it  appear  that  the  ssle  vts 
made  in  good  faith,  and  without  intent  to 
defraud,  the  payment  of  an  adeqoste  pries 
by  the  venriee  is  not,  as  s  matter  of  Isw. 
sufficient  to  overcome  the  presumptiiMi  nl 
fraud  arising  from  the  non-change  of  pos- 
session, but  Is  evidence  to  be  conaidtnd 
by  the  jury  in  passing  on  the  oaestion  of 
fraudulent  Intent^ WsUace  T.  Modine,  lO 
N.  Y.  a  919. 

Action  to  set  aside. 

8.  In  s  suit  to  set  aside  s  conveysnoe  is 
frsodulent,  evidence  ss  to  the  acts  and 
declaraUonsof  the  grantor  aftra  theexeeo- 
tion  of  the  deed  was  properly  exclodsd,ss 
sgainst  the  grantee,  when  there  was  bo 
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proof  of  a  conspiracy  between  them,  and 
no  erldence  that  the  grantor  wai  itlll  in 
posaeaaion  at  the  Ume.— Korea  r.  Morris, 

10  N.  r.  S.  Ml. 

Svidoncd. 

4.  In  an  action  by  tbeveDdor't  creditors, 
attacking  as  fraudulent,  on  the  ground  of 
Don-change  of  posaenlon.  a  sale  of  farm 

E reduce  on  the  vendee's  farm,  whidi  had 
een  operated  by  the  vendors  as  lessees,  a 
declaratioD  by  one  of  them,  on  abandon- 
ing the  farm,  that  he  delivered  possession 
to  the  vendee,  is  admissible  in  evidence,  as 
it  is  a  statement  of  a  matter  of  fact,  and  not 
the  vendors'  opinion  on  a  question  of  law. 
—Wallace  v.  Nodine.  10  N.  Y.  a  919. 

5.  Where  one  of  defendants,  in  an  action 
to  subject  to  a  judgment  property  alleged 
to  have  been  ifraudulently  received  from 
the  judgment  debtor,  had  at  various  times 
loaned  money  for  the  debtor,  and  received 
compensation  from  the  borrowers,  evi- 
dence of  the  amount  received  ts  admissi- 
ble, as  tending  to  negative  any  claim  for 
compensation  Irom  the  debtor.— GilmoreT. 
Ham.  10  H.  Y.  8.  48. 

.  6.  That  a  conveyance  for  an  expressed 
valuable  and  adequate  consideration  was 
made  two  days  before  the  grantor  executed 
a  general  assignment  for  the  benefit  of 
creditors,  that  she  on  the  same  day  con- 
veyed other  property  to  third  persons,  and 
that,  several  months  before  the  assignment, 
she  gave  notes  aggregating  a  large  sum. 
constitute  no  evidence  of  fraud  on  the  part 
of  the  grantee. — Koyes  v.  Morris,  10  N.  Y. 
a  Ml. 

7.  Defendant  L.,  a  stockholder  In  the  R 
Co..  indorsed  notes  given  by  the  company 
to  plaintiffs.  About  the  same  time  he 
transferred  bis  Interest  in  a  certain  firm  to 
defendants  F.  and  C,  the  consideration 
being  an  Indebtedness  of  L.  to  the  firm, 
and  shares  of  stock  held  by  F.  In  the  R. 
Co.  h.  continued  to  occupy  the  same  po- 
sition towards  the  firm  that  he  had  always 
done,  and  the  R.  Co.  was  financially  em- 
barrassed to  the  knowledge  of  F.  Judg- 
ments were  also  renderea  against  L.,  In 
favor  of  defendant  B.,  it  being  alleged  that 
they  were  based  upon  loans  made  toL., 
Mid  that  the  stock  of  the  latter  in  the  R. 
Co.  had  been  transferred  to  B.  as  collat- 
eral therefor.  BntL.  testified  that  he  had 
uked  B.  to  buy  the  stock,  and  that  he  had 
offered  to  guaranty  him  against  loss,  and 
the  stock  was  transferred  to  B.'s  name. 
Maid,  that  such  conveyance  and  Judgment, 
as  well  as  a  conveyance  made  to  h7»  wife 
before  the  indorsement  of  the  notes,  were 
a  part  of  a  scheme  to  defraud  creditors, 
and  would  be  set  aside;  but  a  transfer  of 
property  by  U  to  defendant  W.  for  a  val- 
nahle  conslderaUon  will  be  sustained,  there 
being  BO  evldeaoe  of  any  participation  by 


W.  in  the  fraudulent  designs  of  L.— Wind- 
muller  v.  Lovejoy,  10  N.  Y.  S.  S78. 

Gambling  Oontraots. 

See  &ami»g. 

GABUNO. 

Gambling  ocntraote— Aotlon  to  re- 

ocTer  money  paid. 

1.  In  an  action  under  8  Rev.  St.  Y. 
(7th  Ed.)  p.  196a,  g  9,  providing  that  a  per- 
son who  shall  pay  any  money  on  the  event 
of  any  wager  may  recover  the  same  of  the 
winner,  it  appeared  that  plaintiff  gave  de- 
fendant written  orders  to  buy  wneat  for 
him,  and  paid  the  money  sued  for  as  mar- 
gins to  defendant,  who  agreed  to  carry  the 
wheat  until  ordered  to  sell  by  plaintiff. 
Held,  that  parol  evidence  was  admissible  to 
show  that  the  real  understanding  between 
the  parties  when  the  orders  were  given  was 
that  wheat  should  not  be  delivered,  but 
that  only  the  difference  in  the  marketprlce 
should  be  paid  or  received. —Peck  t.  Doran 
Wright  Co..  10  N.  Y.  B.  401. 

3.Tla1ntiff  testified  that  at  the  com- 
mencement of  his  dealings  he  asked  de- 
fendant's agent  as  to  their  course  of  busi- 
ness, and  tiie  latter  replied  that  they  bad 
no  wheat  to  deliver,  and  did  not  expect 
their  customers  to  want  any;  that  it  was 
merely  to  adj  ast  the  difference  between  the 
price  at  the  time  of  ordering  wheat  bought 
and  ordering  it  sold.  The  agent  d  -nied 
that  any  such  conversation  took  place. 
There  was  no  proof  that  any  wheat  was 
bought  or  sold.  Held  sufllcient  evidence 
to  support  a  verdict  for  plaintiff,  even 
against  the  evidence  furnished  by  the 
form  of  the  contract— Peck  t.  Doran 
Wright  Ca,  ION.  Y.  a  401. 

GHftB. 

From  husband  to  wife,  see  Siuband  aitd 

Promise  to  answer  for  another*!  debt,  see 

Fraudt,  StaiuU  cf,  1, 9. 

Consideration. 

1.  A  promise,  made  at  the  time  a  guar- 
an^  was  given  by  a  married  woman,  that 
outstanding  notes  of  her  husband  should 
be  renewed  as  tbey  fell  due,  is  a  sufflclent 
consideration  for  the  guaranty  to  support 
an  action  against  her  on  such  renewal 
notes.— Hayes  v.  Hood,  10  N.  Y.  8.  265. 

ii.  In  an  action  against  a  married  woman 
on  an  Instrument  reciting  that,  "for  value 
received,"  defendant  guarantied  the  pay- 
ment to  a  certain  bank  of  all  the  debts  of 
her  husband,  defendant  Is  not  entitled  to 
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to  tbe  inrr  upon  the  qneition  of  coiitld- 

«rntion  merely  upoD  OTlaeDce  that  on  the 
<lay  tbc  guaranty  was  executed  the  husband 
did  not  receive  any  money  or  notes  from 
the  said  bank.— Hayee  t.  Hood.  10  N.  Y.  8. 

m 

OUASBIAN  AND  WABD. 

Action  by  gnnrrtlan  —  Estoroel  of 
ward. 

1.  Where  u  action  Ii  broufifbl  by  a  gen- 
era.] guardian  in  his  own  name,  as  guardian 
for  tne  infant  named,  and  the  recovery  was 
for  tbe  tnfant'BBole  benefit,  sbe  is  estopped, 
on  coming  of  age,  from  suing  on  the  same 
cause  of  action,  though  under  Code  Civil 
Proc  N.  Y.  §6  468. 469,  and  1686,  the  better 
practice  requires  the  action  to  be  brought 
In  the  infant's  name  by  a  guardian  ad  lOem. 
— Carr  T.  Huff,  10  N.  Y.  &  861. 

Aoootintlng. 

8,  Lapse  of  time  since  the  majority  of  a 
ward  will  not  bar  a  petition  to  compel  the 
guardian  to  account,  when  the  guardian 
has  kept  the  fund  separate  from  nis  own 
property,  and  has  never  informed  tbe  ward 
of  its  existence,  and  has  In  no  way  repudi- 
ated or  denied  the  trust  Affirming  8  N. 
Y.  S.  835.— In  re  Camp,  10  N.  Y.  a  141. 

 Adverse  olaim  of  gaardlan. 

8.  A  f  athSr  was  appointed  general  guard- 
ian of  his  children  to  enable  nim  to  obtain 
tbe  amount  of  an  award  In  proceedings  to 
condemn  land  owned  by  their  mother  at 
the  time  of  her  death,  and  he  received  the 
money  in  pursuance  of  tbe  appointment, 
and  receipted  therefor  as  guardian,  Beld 
that,  ff  he  had  or  claimed  anv  personal  In- 
terest In  the  fund  so  received  by  him,  It  was 
his  duty  to  have  at  once  asserted  It;  and, 
baving  failed  to  do  so,  he  could  not,  after 
the  fund  had  been  converted  to  his  own 
use>  and  lost,  set  up  an  adverse  claim  to 
any  portion  of  the  money  in  contravention 
of  liU  trust— In  re  Camp,  10  N.  T.  &  141. 

Hearsay  Brldenoe, 

See  Evidence.  5-0. 

HIQHWA7S. 

Duty  to  erect  bridges,  see  Bridga,^ 
Location  of  street  railways,  see  Horae  and 

Street  Bailroada,  1,  2. 

Establishment  by  prescription. 

1.  Laws  N.  Y.  1865.  c.  6,  providing  for 
highways  by  user  (or  20  years  in  thecoun- 
ties  o(  Suffolk  and  Queens,  immediately 
upon  its  taking  effect,  converts  roads  In 
those  counties  which  had  been  previously 
used  by  the  public  as  thoroughfares  for  20 


years  into  pnUio  hlgStwaya,  opetation 
of  law.— James  t.  Bammis.  10  N.  V.  S.  143. 

Establishment  by  statutory  proceed- 
ings. 

a.  Rev.  St  N.  Y.(7th  Ed.)  p.  1S89.  S  59. 
requires  every  person  applying  for  the  lay- 
ing out  of  a  highway  to  cause  aotices  ia 
writing  to  be  posted  ia  three  of  tbe  most 
public  places  in  the  town,  specifying  si 
near  as  possible  tbe  proposed  route  of  tbe 
highway,  etc  Held,  that  it  is  not  su^- 
cient  to  deposit  such  notices  in  the  mail, 
addressed  to  the  persons  wbose  land  is  to 
be  affected  by  the  proposed  hifhwaj.— 
People  V,  Stedman,  10  N.  Y.  S.  787. 

8.  The  appearance  by  one  claiming  to 
be  the  attorney  of  tbe  land-owners,  and 
bis  argument  against  the  necessity  of  tbe 
highway,  are  not  sufficient  to  waive  th« 
failure  of  the  commissioners  to  compir 
with  the  statute  in  the  prelim  inMy_pn»- 
ceedings.— People  v.  Stedman,  10  N.  Y.  S. 
787, 

 Heview     proceedings  by  cer- 

tiorarL 

4.  Since  the  appeal  from  commisstonm 
of  highways  to  the  county  Judge  allowed 
by  3  Rev.  St  N.  Y.  (7th  £id.)  p.  ia4«.  §  84, 
only  authorizes  a  review  of  the  merits  ld- 
volved  in  their  order,  certiorari -wiW  lie  to 
review  the  regularity  of  their  proceedings. 
—People  V.  Stedman,  10  N.  Y.  S.  787. 

Action  for  n^^Ugenoe  — >  Obstme- 
tlons. 

6.  Under  Laws  K.  Y.  1881.  o.  700.  §  1. 
imposing  a  liability  on  towns  for  injuries 
caused  by  defective  highway's  in  cases 
where  the-  highway  commisaionera  were 
personally  liaMe  at  common  law.  a  recov- 
ery can  be  had  of  a  town  for  personal  in- 
juries sustained  by  reason  of  tne  branches 
of  a  tree  being  permitted  to  hang  so  low 
over  the  traveled  portion  of  a  highway  u 
to  leave  a  space  insufficient  for  the  pasds^ 
of  a  load  of  bay.— Embler  v.  Town  of 
WallklU,  10  N.  Y.  S.  797. 

8.  Where  the  alleged  negligence  consists 
In  obstructing  the  highway  with  a  pile  of 
stones  caloulated  to  frighten  horBes.'snd 
to  render  driving  on  tbe  highway  dange^ 
ous,  an  instruction  that  to  warrant  a  find- 
ing of  negligence,  the  stones  most  hsTs 
been  so  placed  as" necessarily *to  frigbtea 
horses,  is  properly  refused,  as  the  town  is 
liable  if  that  result  would  naturally  and 
probably  follow  from  the  commissioner's 
neglect  to  remove  theuL — Wilson  v.  Town 
of  Spafford,  10  N.  Y.  8.  040. 

7.  Evidence  that  plaintiff's  horse  shied 
on  being  driven  past  tbe  stones  the  day 
following  the  accident  is  admissible  in  re- 
buttal of  defendant's  evidence  that  the 
accident  occurred  by  reason  of  the  horse's 
having  been  frightened  by  something  elss. 
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after  having  pasted  the  itonea.— Wilson  t. 
Town  of  SpaHord,  10  N.  Y.  8.  649. 

8.  Evidence  that  other  horBes  had  been 
frightened  by  the  same  stones  at  about  the 
time  of  the  accident  is  admissible  as  bear- 
ing on  the  question  whether  or  not  the 
atones  were  calculated  to  frighten  horses. 
—Wilson  T.  Town  of  Bpaflord,  10  N.  Y.  B. 
649. 

Law  of  the  road. 

9.  While  plaintiff  was  f^oing  along  the 
right-hand  drive  way  of  a  street,  (the  mid- 
dle of  the  street  bein.ir  occupied  by  car 
tracks.)  he  collided  with  defenilant,  who 
was  going  in  the  opposite  direciiun  on  the 
eame  side.  There  was  room  for  vehicles  to 
pass  on  the  drive-way.  and  each  party  con- 
tended that  he  attempted  to  avoid  the  ac- 
cident. The  court  charged  that  defendant 
was  presumptively  negligent  In  being  on 
the  side  of  the  street  where  the  accident 
occurred :  yet  plaintiff  must  show  that  such 
negligence  produced  the  injury,  and  that 
he  was  free  from  contributory  negligence. 
Held,  that  a  verdict  for  defendant  would 
not  be  disturbed.— Newman  t.  Bmst,  10  N. 
T.  8.  810. 

HOUDATS. 

Service  of  Bommons. 

Laws  N.  Y.  1881,  c.  80,  providing  that 
certain  days  and  half-days,  incloding 
Christmas  day,  shall  be  considered  Bunday, 
for  the  purpose  of  presenting  and  protest- 
ing commercial  paper,  and  for  the  purpose 
of  transacting  business  in  a  public  office 
within  the  state,  does  not  diminish  the 
number  of  Judicial  days,  and  service  of  a 
summons  on  Christmas  day  is  valid.— Sids- 
bury  T.  Vnn  Tassel,  lO  NTt.  &  88. 

HOBSE  AND  STXtHET  BAHr- 
BOABS. 

Power  to  condemn  land,  tee  Sminmt  Do' 

main,  1. 

I«ooatioQ  of  road. 

1.  A  public  highway  which  has  been  ac- 
quired by  a  turnpike  compauy  does  not 
cease  to  be  a  highway,  and.  under  LawsN. 
Y.  1850,  c  140.  requiring  the  consent  of  the 
local  antboritiea  to  the  construction  of 
rsllwajs  on  any  portion  of  the  highways 
under  iheir  control,  a  grant  by  sucn  com- 
pany of  a  strip  from  the  side  tnereof,  in  a 
town,  is  invalid  unless  consented  to  bv  the 
highway  commissioner  and  the  locsil  au- 
thorities.—In  re  Rochester  Electric  Ry. 
Co..  ION.  Y.  8.  879. 

2.  Luws  N.  Y.  1860,  c.  10,  §  1,  providing 
"it  shall  not  be  lawful  to  lay,  construct,  or 
operate  anv  railroad  in,  upon,  or  along  any 
or  either  of  the  streets  or  avenues  of  the  city 
of  New  Yo'k,  wherever  sach  railroad  may 


commence  or  end,  except  under  the  au- 
thority and  subject  to  the  regulatioos  and 
restrictions  which  the  legislature  may  here- 
after grant  and  provide. "  applies  to  every 
kind  of  a  railroad,  and  to  oue  to  be  con- 
structed part  of  the  way  under  ground, 
and  at  other  points  crossing  over  streets  at 
right  angles  on  bridges  resting  on  piers 
built  on  private  lands.  —  In  re  People  s  VL 
T.  R.  Co.,  10  N.  Y.  8.  849. 

Forfeiture  of  charter  —  Violation  of 
labor  law, 

8.  A  street  railroad  company  does  not 
forfeit  its  charter  by  requiring  its  employes 
to  work  more  than  10  hours  a  day,  m  vio- 
lation of  Laws  N.  Y.  1887.  c.  529,  which 
provides  that  "it  shall  be  a  misdemeanor 
for  any  officer  or  agent  of  any  such  cor- 

f'oration  [street  railway  company]  to  exact 
rom  any  of  Its  emploves  more  than  10 
hours'  labor"  per  day. — t^eople  v.  Atlantic 
Ave.  R.  Co.,  ION.  Y.  8.  907. 
Liability  for  negligenoe. 

4.  In  an  action  against  an  elevated  rail- 
road company  for  injuries  to  a  person  In 
the  street  below  by  the  falling  of  an  Iron 
bar  from  defendant's  track  while  undergo- 
ing  repairs,  a  charge  that  the  "ordinary 
care  with  which  the  railroad  Is  chareeable 
requires  it  *  •  *  to  use  reasonable  and 
ordinary  care  In  selecting  such  appliaoces 
as  are  in  practical  use  and  of  easy  applica- 
tion. •  *  •  You  must  say  whether  Uie 
railroad  company  has  used  ordinary  and 
reasonable  care  in  performing  this  work 
upon  Its  tracks.  *  *  *  Has  It  neglected 
the  precautions  which  reasonable  and  pru- 
dent people  would  have  taken  to  prevent 
an  accident  similar  to  the  one  upon  which 
you  have  to  pass?"— is  not  objectionable 
as  Inviting  the  Jury  to  make  affirmative 
suggestions  as  to  possible  safe-guards 
which  might  have  been  sujppUed.— Horse- 
mann  v.  Manhattan  By.  Co.,  10  N.  Y.  8. 
106. 

5.  The  falling  from  an  elevated  railway 
structure  of  a  crow-bar  which  was  In  use 
by  an  employe  repairing  the  track,  where- 
by a  person  in  the  street  below  was  in- 
jured, raises  a  presumption  of  negligence, 
which  It  not  overcome  by  proof  tiiat  the 
crow-bar  was  dropped  through  the  em- 
ploye's efforts  to  savehimself  from  falling. 
— Morsemann  v.  Manhattan  Rv.  Co.,  10  N. 
Y.  8.  105. 

6.  Evidence  that  the  driver  of  defend- 
ant's horse-car  would  have  been  able  to 
control  the  horses,  and  thus  to  prevent  an 
accident,  but  for  the  fact  that  the  rear 
brake  had  been  mischievously  Interfered 
with  by  boys;  that  the  usual  mode  of  pre- 
venting such  interference,  the  liability  to 
which  was  matter  of  common  knowledge 
to  all  familiar  with  the  operation  of  the 
ears,  was  by  tying  the  brake  down;  and 


Digitized  by  Google 


that  defendant's  luperlntendent  knew  that 
the  brake  of  that  particular  car  had  beeo 
tied  down  at  one  time  to  prereot  luch  fn- 
terferoDce,— la  eufflcient  to  ihow  negli- 
gence on  defendant's  part— DintrnlT  t. 
Rocheeter  ontr  ft  B.  R  Co..  10  N.  T.  &  409l 

7.  In  an  action  aninit  an  elevated  rail- 
way company  for  ue  wrongful  death  of  a 
painter  who  waa  engaged  in  painting  the 
su[}erBtructure  when  struck  by  a  pasting 
train  and  killed,  it  appeared  thai  deceased 
was  in  the  employ  of  a  company  which  did 
the  painting,  and  that  he  could  see  an  ap- 
pToaiching  train  from  where  he  was  at 
work,  and  that  he  was  not  seen  bv  the  en- 
gineer or  any  one  on  the  train.  Held,  that 
there  could  be  no  recovery.— Pallett  v. 
Kings  County  £1.  By.  Ca,  10  N.  Y.  8.  691. 

HUSBAIO)  AND  WIFB. 

See,  also,  Cuiiuf;  Divorce;  Dower. 

Husband  as  wife's  agent,  presnmptlon,  see 

l*rineipal  and  Agent,  1. 
Rights  of  divorced  hnsband,  see  Ourtetif. 
  survWor,  see  Deoeont  and  Dutr^- 

Hon,  6. 

Wlib'a  UabUity  ftv  agent'i  negU- 
genoo. 

1.  A  married  woman  is  liable  for  the  neg- 
ligence of  her  agent  in  making  Improve- 
ments on  her  separate  property. — Schmidt 
V.  Keehn,  10  N.T.  aa67. 

Wife's  separatd  eatate  —  Bights  of 

bosband. 

2.  Where  a  husband  assumes  the  posses- 
sion and  control  of  his  wife's  separate  es- 
tate, and  collects  the  rents  and  income 
thereof,  his  estate  will  be  held  liable  for 
moneys  so  collected  and  impr(^erly  ex- 
pended by  him  for  his  own  benefit.— "Nos- 
trand  v.  Ditmls.  10  N.  T.  B.  981. 

Wife's  contracts. 

8.  Notes  executed  by  a  wife  to  her  hns- 
band for  his  accommodation  are  not  con- 
tracts between  them;  and  ander  Laws  N. 
Y.  1884,  c.  881,  givluR  to  married  women 
the  power  to  contract  as  if  they  were  un- 
married, and  making  tbem  and  their  sep- 
arate estate  liable  on  their  contracts,  wheth- 
er they  relate  to  such  separate  estate  or 
not,  but  excepting  from  the  provisions  of 
the  act  all  contracts  between  husband  and 
wife,  a  bank  taking snch  notes  In  n»ment 
of  an  indebtedness  of  the  husband  Is  enti- 
tled to  recover  thereon  against  the  wife. 
Following  Bank  v.  Sniffen,  7  N.  Y.  8.  620. 
—Queens  County  Bank  v.  Leavitt,  10  N.  Y. 
8. 198. 

U&rriage  settlement — Fraud. 

4.  A  girl  sned  for  breach  of  promise, 
pleading  seduction  and  pregnancy  in  ag- 
gravation. On  a  compromise  she  with- 


drew the  charge  of  a  promise  to  many. 
After  the  birth  of  the  child,  she  was  takra 
to  wife  by  her  betrayer,  an  anteDoptial 
contract  providing  that  neither  ahoold 
have  any  fnterest,  present  or  fntare.  in  the 
estate  of  the  other.  She  was  then  91  years 
old.  and  had  $1,400.  The  hnaband  was  &>. 
had  three  adult  children,  and  was  worth 
$50,000.  Hetd.  that  the  agreement  la  not  so 
harsh  and  unequal  that  fraud  or  undue  ad- 
vantage taken  of  her  situation  can  be  ia- 
(erred.— Davis  v.  Wood.  10  N.Y.8.4M. 

Action  against  wife. 

5.  Coverture  is  a  matter  of  defense  only, 
and  a  default  judgment  against  a  married 
woman  as  indorser  of  a  note  is  ralid. 
though  the  complaint  does  not  arer  that 
she  charged  her  separate  estate. — ^Hansee 
V.  flero,  10N.T.  S.4M. 

Gifts — From  hnsband  to  wife. 

6.  Where  the  hnsband  and  wife  are  liv- 
ing together,  an  executed  mft  of  the  honse- 
hold  furniture  by  the  husband  to  the  wife 
Is  not  proved  by  a  mere  parol  gift,  when 
there  is  nothing  to  show  her  possession 
beyond  the  ordinary  use  of  the  fanUly.— 
Tyrrell  v.  York,  10  N.  Y.  8.  611. 

Aotion  by  wife  —  Personal  injuries. 

7.  A  married  woman  can  recover  in  her 
own  name  damages  for  the  pain  and  anffer- 
ing  caused  by  personal  injnriea.  Beanetl 
V.  Bennett.  2S  ^i.  E.  17,  followed.— Hwlen 
V.  Clarke,  10  N.  Y.  8.  201. 

 Joinder  of  hnsband. 

8.  Laws  N.  Y.  1860.  c.  00,  as  amended  by 
Laws  1802,  c.  173,  authorizing  a  married 
woman  to  sue.  in  all  matters  relating  to 
her  separate  property  and  for  injury  to  ber 
person  or  character,  as  if  she  were  a  ftr;e 
tole,  was  repealed  by  Laws  1880,  c.  245,  ^  1, 
subds.  86,  88.  Code  Civil  Proc.  g  450.  pro- 
vides that  "in  an  action  or  apedal  pro- 
ceeding a  married  woman  appears,  prose- 
cutes, or  defends  alone,  or  Joined  with 
other  parties,  as  if  she  was  single.  It  i! 
not  necessary  or  proper  to  Join  ber  hus- 
band with  her  as  a  party  in  any  action  or 
special  proceeding  affecting  her  aeparate 
property."  Section  1906,  relating  to  ac- 
tions for  slander.  Imputing  unchastity  to  a 
woman,  provldos  that,  if  plaintiff  ia  mar- 
ried, the  damages  recovered  are  her  sep- 
arate property.  Beld,  that  an  action 
against  a  physician  for  negli^nt  and  on- 
sEillful  treatment  of  a  married  woman  is 

Cropcrly  brought  in  the  names  of  Uie  hns- 
and  and  wife  Jointly.— Bell  t.  Bnrlesoo. 
10  N.  Y.  a  856. 

Abandonment. 

0.  Where  a  wife  leaves  her  hnsband  in 
another  state,  they  being  at  that  time  resi- 
dents of  that  state,  ana  comes  to  and  re- 
sides in  New  York  county,  and  ha  after- 
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ward!  comet  and  lives  !n  another  conoty 
in  New  York,  be  is  not  Rnilty  of  abandon- 
ing bar  in  Haw  York  eoiu^  by  raason  of 
bit  refusal,  when  callinK  upon  har  JA  her 
request  in  New  York  county,  to  live  with 
or  support  her.  Her  offer  to  return  to  him 
should  have  been  made  at  hie  residence. — 
People  T.  Vltan,  10  N.  Y.  S.  m. 

Inoumbranoes. 
CoTenants  agalnit,  Me  OovmanU,  1. 

INDIOTMENT  AND  INFOB- 
aCATION. 

For  rape,  see  Sape. 

Description  of  oflEense — ^Vorlanoe. 

1.  Under  Code  Grim.  Proa  N.  Y.  8  276. 
which  requires  an  indictment  to  state  both 
the  name  of  the  crime,  and  the  facts  where- 
by it  was  committed,  a  substantial  variance 
between  the  crime  charged  and  the  facts 
charged  is  fatal  to  the  indictment— People 
T.  MsxbD,  10  N.  T.  &  698. 

Amendment. 

2.  On  the  trial  of  an  indictment  for  libel, 
which  omits,  by  mistake,  three  words  of 
the  published  libel,  which  is  set  out  in  the 
indictment,  the  indictment  may  be  amend- 
ed by  the  insertion  of  the  words  to  con- 
form to  the  proof,  under  Code  Crim.  Proc 
g  898.  proviaing  that  the  court  may,  in  its 
Judgment,  allow  such  amendment,  if  the 
defendant  cannot  be  prejudiced  In  bia  da- 
fense  on  the  merits  thereby.— People  T. 
Clegg,  10  N.  Y.  8.  875. 

Joinder  of  counts. 

8.  An  indictment  In'  several  coonts  for 
the  iUegal  sale  of  intoxicating  liquors,  each 
coont  of  which  avers  a  sale  to  a  different 
person  and  at  a  different  time,  though  at 
the  same  place,  violates  Code  Crim.  Froc 
N.  Y.  §  378.  providing  that  an  "Indictment 
must  charge  but  one  crime,  and  in  one 
form,  except  as  in  the  next  section  provid- 
ed, "  which  section  (379)  declares  that  "tbe 
crime  may  be  charged  in  separate  counts 
to  have  been  commFtted  In  a  different  man- 
ner or  by  different  means;  and.  where  the 
acts  complained  of  may  constitute  differ- 
ent crimes,  aach  crimes  may  be  charged  in 
aeparate  counts.  "—People  t.  (VDonnell,  10 
K.  Y,  &  8S0. 

XNVAHOY. 
See,  also,  Onardianand  Ward;  Parmtand 

Ohud. 

Effect  on  itatote  of  Umitatloni,  lee  Ltmtt- 
a^9m  tif  AcUent,  7. 

GontrMts. 

1.  A  pQrchtse  of  soode  by  an  Infant  for 
the  pnrposei  of  hui  bnsineaa,  not  being 


clearly  to  bis  disadvantage,  la  not  void,  but 
only  voidable.— Stem  T.  llelklaham,  10  X. 

Y.&218. 

Employment  of  oblUren — Criminal 

proseoution. 

2.  On  an  Indictment  under  Pen.  Code  H. 
Y.  g  292,  as  amended  by  Laws  1886,  c.  81. 
which  forbids  the  employment  In  a  theat- 
rical exhibition  of  children  under  the 
of  16  years,  it  is  sufBcient  to  prove  that 
there  was  a  theatrical  exhibition,  that  de- 
fendant employed  children  under  the  age 
of  16  years  to  perform  in  it.  and  that  they 
did  perform  lo  snch  exhibition.— People  v. 
Meade,  10  N.  T.  &  M8. 

Infringement. 

Of  trade-mark,  see  Tradt-MarJUt  % 

INJUNCTION. 

Against  erroneoue  taxation,  see  Taaatton, 

14, 15. 

 ]  n  f ri  ngement  of  tnde-mark,  see  Tradt- 

Maria,  3. 

Power  of  special  anrrogate  to  grant,  see 

Judge. 

To  prevent  pouible  nniaanoe,  see  JVWmuim, 


When  granted. 

1.  In  an  action  by  the  receiver  of  one  of 
the  corporations  In  the  eombinaUon  known 
as  the  Sugar  Trust. "  to  diiaolve  tbe  com* 
binatton,  an  injunction  restraining  de- 
fendants from  disposing  of  the  property 
and  effects  of  the  corporation,  of  which 
plaintiff  is  receiver.  Is  properly  granted  on 
a  showing  that,  if  the  combination  Is  final- 
ly held  unlawful  under  the  laws  of  tbe 
state,  then  Its  property  and  effects  will  be 
removed  from  the  state.  Such  Injunction, 
however,  shonld  not  extend  to  other  prop- 
erty of  the  combination.— Gray  t.  De  Cas- 
tro &  Donner  Sugar  Refining  Co.,  10  N.  Y. 
S.6S2. 

Bestraining  violation  of  oontraots. 

8.  Injunction  will  lie  to  restrain  a  singer 
of  reputation  from  violating  his  contract 
with  an  opera  company  by  singing  under 
other  employment  or  management  during 
the  period  oovered  by  the  contract,  where 
the  moving  papers  allege,  with  a  fair  de-* 

See  of  probability  to  sustain  the  allegation, 
at  defendant  intends  to  identify  himself 
with  a  rival  organization.— FnttT.  Monte- 
grlflo.  10  N.  Y.  8.  808. 

Pleading. 

8.  A  compl^nt  mying  that  defendant 
be  reatralned  from  deteeratlng  the  burial 
ground  of  plaintiff*!  ancestors,  which  was 
reserved  in  a  grant  of  the  land  to  defend- 
ant's predecessor  in  title  as  a  burial-place 
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for  the  grantor  sod  hli  heirs  forever,  seed 
not  aver  the  intestacy  of  the  ancestor.— 
Mitchell  T.  Thorne,  10  N.  T.  8. 68B. 

Violation— Contempt. 

4.  The  mere  fact  that  defendant!  re- 
moved ft  aaantity  of  hay  from  a  leased 
farm  in  violation  of  a  valid  Injunction  is- 
sued at  plaintiff's  Instance,  is  sufficient  to 
support  a  flodlng  that  plaintiff's  rights 
were  "defeated,  impaired,  Impeded,  or 
prejudiced"  thereby,  as  required  by  Code 
Civil  Proc.  N.  T.  §  2266.  to  justify  sum- 
mary punishment:  and  the  fact  that  they 
afterwards  brought  upon  the  farm  the 
equivalent  in  manure  of  the  hay  so  taken, 
thussnbstantlally  complying  with  the  pro- 
visions of  the  lease,  did  not  deprive  the 
court  of  power  to  punish  them  for  con- 
tempt, bat  was  only  a  fact  to  he  considered 
in  mitigation.— Al dinger  v.  Pugh,  10  N.  T. 
8.  684;  People  v.  Same.  Id. 

6.  An  agent  who,  with  knowledge  that 
notice  of  an  Injunction  has  been  served 
upon  his  principal,  violates  the  injunction 
wnlle  acting  as  agent,  may  be  punished  for 
contempt,  altliough  he  himself  was  not 
served.— Aldinger  v.  Pugh,  10  N.  T.  S.  064; 
People  T.  Same,  Id. 

Ixisol7ency. 
See  Atiignmnafor  BtntjfU  QredUen* 
Of  corporation,  see  OffrporoHotu,  15,  IC 

IiiBtruotloiis. 

Sec  Or&Rinal  LaM,  8, 4;  THal,  7^ 

mSUBAKOE. 

Mandamus  to  compel  issno  of  certificate  to 
company,  see  Idandamut,  4,  B. 

Right  of  administrator  to  life  poUoy,  see 
Jsaeeutm  awi  Adrntju'tlratora,  ^ 

AsBignment  of  policy. 

1.  In  1846  B.  assigned  a  policy  on  hlilife 
to  M.,  under  an  agreement  that  the  pro- 
<;eeds,  when  collected,  were  to  be  applied 
to  the  liquidation  of  any  Indebtedness 
from  B.  to  U.  that  ml^t  arise  oat  of 
transactions  then  commenced  between 
them,  and  that  the  balance,  If  any,  should 
be  paid  over  to  B.'s  legal  representatives. 
In  1651  the  parties  had  a  settlement,  and 
TA.  accepted  one-half  the  balance  due  him. 
and  gave  a  written  discbarge  of  all  his 
claims  against  B.  Nothing  was  then  said 
or  done  concerning  the  policy,  and  M.  con- 
tinued to  carry  it  until  his  death,  21  years 
afterwards,  and  during  that  time,  and  for 
10  years  longer,  B.  in  no  way  indicated 
that  he  had  any  Interest  in  the  policy, 
though  H.'s  executors  had  negotiated  with 
lilm  to  take  it  up.    Beld  that,  in  the  ab- 


sence of  any  evidence  as  to  the  agreement 
of  the  parties  after  the  settlement  of  1851. 
it  must  be  presumed  that  the  original 
agreement  continued,  and  that  B.  ret&ined 
an  interest  In  the  policy. — Shackelford  v. 
HltchiU.  lON.T.am 

Condition  of  poUoy. 

a.  A  policy  of  life  Insurance  eUpnlated 
that,  upon  a  failure  to  pay  any  premium 
when  dne,  the  policy  should  become  void. 
There  was  such  a  failure:  and.  upon  a  ten- 
der of  the  amount  thereafter,  the  insnrer 
accepted  it,  and  gave  areceipt  which  st^ed 
that  it  was  accepted  upon  condition  that 
the  insured  was  of  temperate  habits,  and 
in  as  good  health  as  when  the  policy  wis 
issued,  otherwise  the  payment  and  receipt 
and  the  original  policy  should  be  void. 
Such  acceptance  and  receipt  were  pro- 
vided for  in  the  constitution  and  by-laws 
of  the  Insurance  company,  which  were 
made  a  part  of  the  original  contract  of 
insurance.  BeU^  that  such  payment  and 
receipt  constituted  a  new  contract,  br 
which  Insured  was  bound,  whether  he  read 
the  receipt  or  u6\;  and,  it  appearing  that 
he  was  not  at  the  time  of  temperate  hab- 
its, nor  in  as  good  health  as  whea  he  was 
originally  insured,  the  receipt  was  of  ae 
effect,  and  the  policy  remained  void.  Af- 
firming 7  T.  B.  163.— Ronald  v.  Hotoal 
Reserve  Life  Fund  Asa'n,  10  N.  Y.  & 

 Waiver. 

8.  A  life  insurance  company  does  not 
waive  a  forfeiture  of  a  policy  by  request- 
ing proofs  of  the  death  of  the  insured,  and 
giving  Instructions  in  regard  thereto.  Af- 
Hrmiog  7  N.  y.  &  lSaL-%nald  t.  Matnal 
Reserve  Life  Fond  Au'n,  10  N.  T  8.  601 

Agents. 

4.  An  Insornaee  agent  can  aathorisa  his 

clerk  to  contract  for  risks,  deliver  polides. 
and  collect  premiums  In  cash  or  secaritlea: 
and  the  act  of  the  clerk  in  such  cases  is  the 
act  of  the  agent,  and  binds  the  company 
as  effectually  as  if  it  were  done  by  the 
agent  In  person. — ^Moore  v.  Mew  York  Bow- 
ery Fire  Ins.  Co.,  10  N.  T.  &  44. 

 Negligence. 

5.  On  May  13th.  plalntiflh.  desiring  to  in- 
sure their  premises,  applied  to  one  N.,  who 
had  possession  of  blanks  issued  by  defend- 
ant company,  but  no  written  appointment 
from  It,  ana  N.  made  out  the  application 
and  forwarded  It  to  &,  defendant's  aeent 
in  a  neighboring  town,  who  ai^nowledged 
the  receipt,  and  iteted  that  he  would  ad- 
vise K.  as  soon  as  he  heard  from  the  com- 
pany. About  May  18th,  B.  waa  notified 
that  the  company  declined  the  risk.  b« 
omitted  to  so  inform  K.  until  after  a  loss, 
which  occurred  on  June  Stb.  The  pre- 
mium for  the  Insurance  had  been  previous. 
ly  paid  to  N.  by  plaintlfb.  OUd,  that  the 
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BeelUence  of  B.  in  failiag  to  notify  plain- 
Xint  u&t  the  risk  had  beeo  declinea  reo- 
dftred  defendant  liable.  — Hoore  t.  New 
York  Bowei7  Fin  Int.  Co..  10 17.  Y.  &  44. 

Aotton— Limitation. 

6.  A  certificate  of  membership  Issued  by 
defendant  association  to  plaintiff's  hus- 
band provided  that  a  certain  amount 
should  be  paid  plaintiff,  should  her  hus- 
band die  from  an  injury,  and  within  90 
days  from  such  Injun'.  The  policy  also 
provided  that  proof  of  death  most  be  fur- 
nished the  association  within  six  months 
from  the  accident,  and  that  claims  should 
be  payable  within  90  days  after  satisfac- 
tory proof.  Held,  that  the  further  provis- 
ion utiat  action  should  be  begun  within 
"one  year  from  tiie  time  of  the  alleged  ac- 
cidental injury  "  meant  not  a  year  from  the 
accident,  but  from  the  time  when  the  right 
of  action  was  complete.— Cooper  v.  United 
Buiea  Hut.  Acc  An'n,  10  N.  Y.  B.  748. 

 QoeBtftni  for  Jury. 

7.  In  an  action  on  a  life  Insurance  certif- 
icate, which  prohibited  a  recovery  for 
death  of  the  assured  caused  bv  suicide,  it 
appeared  that  assured's  deaa  body  was 
found  near  a  highway,  in  a  cleared  space 
surrounded  by  underbmsb,  with  a  bullet 
hole  through  the  back  of  his  head.  The 
bullet  had  entered  his  head  1^  inches  back 
of  his  right  ear.  and  passed  upward  to- 
wards his  left  eye.  He  waaSl  years  of  age, 
temperate,  cheerful.  Industrious,  and  hon- 
est, was  on  good  terms  with  all  members 
of  his  family,  and  had  given  them  «  por- 
tion of  his  earniugs.  He  had  been  out  of 
employment  for  a  while,  and  about  a  week 
before  his  body  was  found  told  his  parenls 
that  he  was  going  away.  When  found,  his 
right  hand  was  lying  by  his  side,  un- 
clTnched,  and  a  revolver  with  one  chamber 
empty  lay  between  hii  legs.  The  bullet 
in  his  head  was  of  the  same  caliber  as  this 
revolver.  There  was  no  evidence  of  a 
struggle.  Five  cents,  a  siver  watch,  a  neck- 
tie pin.  and  a  receipt  for  payment  of  pre- 
mium to  defendant  were  fonnd  on  hh  per- 
son. One  witness  testified  that  the  hair  on 
the  back  of  his  head  was  singed,  but  this 
was  denied,  and  It  was  shown  that  insanity 
bad  never  existed  in  his  family.  Ko  mo- 
tive for  committing  suicide  was  shown. 
JJeid,  that  whether  he  had  committed  sui- 
dde  was  a  question  for  the  jury.— Wash- 
bum  T.  National  Acc.  8oc,  10  N.  Y.  S.  866. 

Mutual  benefit  Insoranoe. 

a  Laws  N.  Y.  1S89,  c.  S20,  ^  8,  provldei, 
with  reference  to  the  preliminary  organi- 
zation of  fraternal  beneficiary  societies, 
that  when,  among  other  things,  a  sworn 
statement  has  been  filed  that  at  least  200 

?)erBons  have  made  application  In  writing 
or  membership  in  such  an  association,  the 


superintendent  of  Insurance  shall  Issue  • 

license,  etc.  The  section  farther  provides 
that  when  the  license  has  been  filed,  and 
when  at  least  200  persons  have  subscribed 
in  writing  to  be  heneflciai;  members,  etc., 
such  persons  shall  be  constituted  a  body 
politic  and  corporate,  etc  Meid,  that  it  wae 
necessary,  in  order  to  become  a  body  cor-  ■ 
porate  under  the  law.  not  only  for  the  pre- 
scribed 300  persons  to  make  application  for 
membership  before  the  issuance  of  the  pre- 
liminary liceuse,  but  they  must  subscribe 
in  writing  to  -be  beneficiary  members  after 
the  issuance  of  the  license.— In  re  Bchmitt, 
10  N.  Y.  8.  B88. 

0.  An  assessment  life  insurance  8SS0cia>- 
tion  Issued  a  certificate  to  the  insured,  cov- 
enantine  to  pay  his  estate  $6,000  upon  his 
death,  as  provided  in  the  constitution. ' 
That  Instrument  provided  that  "the  com- 

§any  shall  not  be  liable,  in  cue  of  the 
eatb  of  a  member,  for  more  than  one-fifth 
the  net  amount  of  the  bi-monthly  pre- 
miums next  foil  owing. said  death  on  ail  the 
members  of  the  department  to  which  such 
deceased  member  betongs,  for  each  $1,000 
of  death  benefit  named  In  bis  policy.  This, 
however,  does  not  prohibit  the  board  of  di- 
rectors from  paying  a  loss  In  full,  bat  the 
amount  paid  shall  in  no  case  exceed  the 
amount  stated  in  policy.*  IIe!d,  that  the 
amount  stated  in  the  policy  wasj>rtma  fa- 
cie the  amount  due  thereon,  and  that.  In  the 
absence  of  evidence  showing  the  depart- 
ment to  which  deceased  belonged,  and  the 
amount  of  the  bl-montbty  premiums  nest 
after  his  death,  a  verdict  for  the  full 
amount  of  the  policy  was  properly  ordered 
—La  Hanna  T.  National  Security  Life  & 
Accident  Co.,  10  N.  T.  B.  331. 

10.  A  by-law  of  defendant  that  If  ft 
member  Is  in  arrears  when  taken  sick  he 
shall  not  be  entitled,  by  paying  up  such 
arrearages,  to  benefits  during  such  sick- 
ness. Is  not  waived  by  the  acceptance  of 
arrearages  from  a  member. — Nagel  v.  Qlas- 
faurger,  10  N.  Y.  8.  808. 

11.  The  conatituUon  of  a  benevolent  as- 
sociation proTlded  that  notice  of  assess- 
ments should  be  sent  by  the  supreme  coun- 
cil to  the  assessment  collectors  of  subordi- 
nate councils,  who  should  notify  the  mem- 
bers ;  that  the  notice  to  the  members  should 
bear  the  date  of  the  notice  to  the  assess- 
ment collector;  and  that,  unless  a  member 
paid  ttie  assessment  within  40  days  from 
the  date  of  the  notice,  he  should  "stand 
suspended  from  the  council."  Held,  that 
an  order  suspending  a  subordinate  council 
on  the  ground  that  its  members  "stood 
suspended*  beeanse  of  their  failure  to  pay 
assessments  within  40  days  from  the  date 
of  the  notice  from  the  supreme  council  is 
void  where  it  appears  that,  through  the 
negligence  of  the  assessment  collector,  the 
members  never  received  the  notice.— Pe&- 
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pie  T.  Bupreme  Council.  Catholic  BeneT, 
Leffion.  i6N.  Y.  B.  248. 

18.  In  an  action  by  a  member  of  a  benar- 
olent  society  for  weekly  beneflts.  It  fa  no 
defense  that  plaintiff  wat  In  arrears  for 
dues,  where  ft  appears  that  be  paid  bis 
dues  until  he  was  unlawfully  expelled,  and 
that  he  afterwards  tendered  them,  and  they 
were  refused.— Simmons  t.  Syracose,  B.  & 
N.  Y.  &  Oswego  &  8.  B.  Bener.  Soe.,  10 
H.T.8.898. 

Foreign  Jnsnronoe  oompany. 

18.  Laws  N.  T.  1877,  e.  211,  prOTldIng 
that  no  "insnrance  company  hereafter  or- 
ganized under  the  laws  of  this  state  shall 
use  a  corporate  *  •  *  thle  which  shall 
at  the  tima  of  such  orffanlzation  be  used  to 
designate  any  •  •  *  other  iniiurance 
company  already  existing  under  the  laws 
of  tnfi  state.*  does  not  apply  to  foreign 
insurance  companies.— Employers'  Liabil- 
ity Assur.  Corp.  T.  EmploTori*  liability 
Ins.  Co..  10  N.Y.  a  846. 


See  Vtvrjf* 


Interest. 


INTERPLEADEBL 

When  liee. 
A  purcbaser  arranged  with  a  bank  that 

It  should  give  the  seller  Its  acceptance  for 
the  price  of  the  goods,  taking  the  purchas- 
er's acceptance  for  the  same  amount.  The 
bunk  failed  before  its  acceptance  to  the 
seller  matured,  and  assigned  the  purchas- 
er's acceptance  to  a  third  person,  who  sued 
the  pnrcnaser  on  It;  and  the  seller  also 
brought  suit  for  the  price  of  the  goods. 
Held;  that  interpleader  against  the  seller 
and  the  holder  of  the  acceptance  would 
not  lie,  as  they  did  not  claim  the  same  debt 
of  the  purchaser.— Bassett  Leslie,  10  N. 
Y.&4&. 

Interstate  Commerce. 

See  Oojutuufianal  Xou,  1. 

nrroxicATiNa  uauoBs. 

Crlmfnal  proseoatlon— Complaint. 

1.  A  complaint  alleging  that  defendant 
sold  "one  bottle  of  port  wine"  without  a 
license  does  not  charge  an  offense  under 
Laws  N.  T.  1857,  c.  628,  g  18.  prohibiting 
the  sale  of  llqnors  "  in  quantities  less  than 
five  gallons  at  a  time  without  having  a 
license  therefor.  "—People  t.  Bradt,  10  N. 
Y.  S.  167. 

Erldenoe* 
S.  Where  defendant  In  a  prosecntlon  for 
selling  liquor  witbont  a  license  Introduces 
evidence  that  he  was  not  the  proprietor  of , 


the  place  In  question,  bnt  bad  leased  it  to 
another,  evidence  that  defeodant  was  ar- 
rested about  a  year  before  for  keeplnit  s 
disorderly  hoase  at  the  place  fn  qoestion 
Is  not  admissible  to  prove  proprietorship, 
unless  there  is  also  evidence  that  it  wu 
the  practice  to  refuse  licensea  to  personi 
wlie  oad  been  charged  with  auch  offenses, 
of  which  fact  defendant  knew,  or  thattn 
application  by  him  had  been  refused  on 
that  ground,  or  that  he  had  reason  to  fesr 
that  It  would  be  so  refused,  as  showing  i 
motive  for  bis  making  a  pretended  lease, 
and  applying  for  a  license  In  the  name  of 
another.— People  t.  Bradt,  10  N.  T.  8. 157. 

JAIL  AND  JTAZLBB. 

Froseoutlon  for  infliotlnB  nnanul 

punishment. 

A  complaint  in  an  action  agMnattfae  ofl- 

cers  of  a  prison  for  inflicUng  cruel  and  as- 
usual  punishment  on  a  convict  is  faul> 
defective  when  it  fails  to  allege  that  ihe 
acts  complained  of  were  nOt  In  accordance 
with  the  regulations  of  the  priaon.  or  tbu 
they  were  not  necessary  for  the  proper 
punishment  of  plaiatifl.  or  to  aecnn  sob- 
mission  and  obedience  on  hia  part,  or  ttii 
the  punishment  was  not  administered  is 
accordance  with  legal  regnlatioDS  npontke 
subject.— Wightman  v.  Bmah,  10  H.  Y.& 

JUBGB. 

Bee,  also.  Jvttlea  t^fthe  Peaea. 

Power  of  apeolal  nurogate  to  gnnt 

icjunotlon. 

1.  Laws  N.  Y.  1849,  c.  808,  S  8,  u  amend- 
ed by  Laws  1851,  c,  108,  declare  that  the 
special  connty  Jndge  and  special  aarTocats 
provided  for  In  the  precedingseetion  * 

Sosseis  all  the  powers  and  perform  all  the 
utlea  which  are  possessed  and  can  be  per- 
formed by  a  county  Judge  out  of  coart." 
By  the  old  Code  Proc  g  S18.  the  county 
Judge  then  bad  express  authority  to  grant 
an  rnjunction.  ana  also,  by  section  WB.  hi 
an  action  in  the  snpreme  court,  to  exerdse 
within  his  county  the  powers  of  a  lodge  ef 
the  supreme  court  in  chambers.  Jusid,  that 
the  special  surrogate  of  Oneida  county 
(whose  office  was  created  by  said  act)  is  au- 
thorized to  grant  a  temporary  inJoncUoa 
In  an  action  in  the  snpreme  court. — ^Aldia- 
ger  V.  Pugh.  10  N.  Y.  B.  884;  People  v. 
Same.  Id. 

S.  No  implication  arises  from  the  adop- 
tion of  the  Code  that  said  amended  act  of 
1840  was  Intended  to  be  repealed;  nor  is 
there  any  inconsistency  between  that  stat- 
ute and  the  provisions  of  the  Code  nprni 
the  subject  of  special  county  Jadgea  and 
special  atuTogatu,  which  would  work  a  »• 
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peal  thereof:  especially  as  that  was  a  spe- 
cial act,  applyins  only  to  the  couoties 
•numerated.— AloiDger  t.  Pn^,  10  N.  T. 
ti.  684;  People  t.  Same,  Id. 

JUDGMENT. 

Appealable  Judgment,  see  Appeal,  8. 
Offer  of  Judgment  by  partner,  binding 
firm,  sea  Partnerth^,  2. 

By  oonfteslon— Contingent  liability. 

1.  Code  CitU  Proc.  N.  T.  §  3864.  giving 
Jurisdiction  to  Justices  of  the  peace  to  ea- 
ter confessloDsof  Judgments,  does  not  con- 
fer authority  to  coofess  for  a  contingent 
liability.  Section  8011  provides  that,  on 
the  confession  of  Judgment  before  a  jus- 
tica,  there  must  be  an  affidavit  stating  that 
the  defendant  Is  bonestly  Indebted  to 
plaintiff  in  the  snm  specified,  over  and 
'Above  all  Just  demands  which  defendant 
has  against  plaintiiT.  ffeld,  that  a  Justice 
of  the  peace  had  no  authority  to  enter  a 
coofesalon  of  Judgment  in  favor  of  a 
aurety  on  certain  notes  against  the  prin- 
cipal maker,  where  the  surety  bad  not 
paid  the  notes  at  the  time  of  the  entry  of 
ludgment.  although  before  such  entry  he 
had  agreed  with  the  principal  to  make 
such  payment. — Adama  t.  Tator,  10  N.  Y. 
8.817. 

8.  The  Judgments  being  based  prin- 
cipally on  such  notes.  tUey  were  not  valid 
as  to  certain  minor  items,  covered  by  the 
Judgments,  which  were  actually  due  at  the 
time  confession  was  made.— Adams  t. 
Tatar,  ION.  T.  8.617, 

Bes  adjudioata. 

8.  Plaintiff,  as  a  residuary  legatee  of  his 
father,  filed  objections  to  the  accounte  of 
the  executors  on  the  ground  that  they 
charged  him  with  926,000  advanced  to  him 
by  testator,  but  Insteul  of  introducing  evi- 
dence before  the  referee  to  show  the  inva- 
lidity of  the  accounts,  the  issues  raised  by 
the  objections  were,  by  consent  of  his 
cooDsel,  reserved  for  argument  before  the 
surrogate.  Held,  that  decrees  of  the  sor- 
Togate  overruling  the  objections  and  di- 
recting a  distribution  were  conclusive 
against  plaintiff,  until  reversed  upon  ap- 
peal, ana  a  bar  to  a  subsequent  action  to 
recover  his  distributive  share  of  bis  fa- 
ther's estate,  hia  right  to  which  depended 
upon  whether  be  had  been  properly 
charged  with  tiie  926,000.  —  Foulks  v. 
Fonlks.  10  N.  T.  a  786. 

4.  Defendants  made  advances  to  plain- 
tiff, taking  his  notes  therefor,  which  were 
collaterally  secured  by  deeds  of  his  lands. 
On  the  failure  of  defendants  their  assignee 
broQ^t  an  action  at  law  against  plaintiff 
on  the  notes,  which  were  declared  invalid 
and  a. judgment  with  costs  was  rendered, 


against  the  asslgoee.  Be'd.  that  such  Judg- 
ment was  not  a  bar  to  a  subsequent  action 
by  plaintiff  against  defendants,  for  the  re* 
covery  of  the  notes  and  a  reconveyance  of 
his  lands.— Henderson  v.  'Eohn,  10  N.  T. 
8.828. 

5.  A  complaint  for  foreclosure  asked  a 
judgment  for  any  deficiency  against  an  in- 
dorser  of  the  note  secured  by  the  mortgage, 
who  answered,  denying  llanllity.  At  Uia 
trial  the  plaintiff  wuved  all  claim  for  a  per- 
sonal Judgment  against  her,  and  the  court 
stated  in  its  findings  that  her  liability  was 
not  tried,  and  dismissed  the  complaint  as 
to  her  for  any  deficiency.  Held,  no  bar  to 
an  action  on  another  mortgage  given  by 
her  to  secure  the  aame  note.— National 
Hudson  Klver  Bank  t.  Reynolds,  10  N.  Y. 
8.  669. 

6.  Where  Judgments  in  actions  involv- 
ing the  rights  of  the  parties  under  a  cer- 
tam  agreement  are  modified  so  as  to  leave 
open  Uie  question  whether  a  certain  clause 
In  the  agreement  was  abrogated,  and  nei- 
ther party  appeals  therefrom,  an  objection 
that  such  Judgments  are  a  bar  to  a  subse- 
oiient  proceeding  to  determine  whether 
toe  clause  was  abrogated  is  without  merit. 
— Buhler  v.  Hubbell.  10  N.  Y.  8.  254. 

7.  An  order,  entered  by  consent,  deny* 
log  an  application  to  vacate  an  assessment 
for  a  street  improvement,  is  a  bar  to  a  sub- 
sequent action  to  have  a  portion  of  the  as- 
sessment declared  invalid,  and  to  recover 
back  money  paid  thereon  by  plaintiff,  and 
parol  evidence  that  the  denial  of  the  appli- 
cation was  consented  to  because  It  was 
discovered  that  the  assessment  had  been 
paid  is  not  admissible  in  such  action.—' 
Brooks  V.  City  of  New  York.  10  N.  Y.  8.  778. 

8.  In  an  actioo  involving  the  sole  issue 
whether  defendant  bad  wrongfully  used 
plaintiffs'  trade-mark,  and  should  be  en- 
joined from  further  using  it,  a  finding  of 
fact  that  defendant  had  been  employed  to 
sell  plaintiffs'  goods  on  a  certain  commis- 
sion Is  immaterial,  and  therefore  not  r«t 
adjvdieata  as  against  defendant  on  the 
question  as  to  his  contract  with  plaintiffs. 
—Springer  v.  Bien,  10  N.  Y.  &  680. 

0.  An  agreement  provided  that  defend- 
ant shoum  have  the  benefit  of  the  proceeds 
of  certain  notes  and  mortgage  belonging 
to  the  estate,  if  any,  after  paying  the  ez* 
penses  and  commissions  proper  in  collect- 
ing the  mortgage,  and  settling  and  admin- 
istering the  estate.  BelA,  In  an  action 
against  defendant  to  recover  an  amount  al- 
leged to  be  due  from  him  under  the  agree- 
ment after  crediting  to  him  the  proceeds 
of  the  mortgage  to  which  he  was  entitled, 
that  a  decree  of  the  surrogate  rendered 
after  the  commencement  of  tne  action  was 
not  admissible  to  show  the  costs  of  collect- 
ing the  mortgage,  and  the  expenses  and 
commissions  of  plaintlSt  in  sntUlng  the 
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estate.— LawrenoB  t.  Ohnrdi,  10  N.  T.  S. 

606. 

Bea  adJiidlmta~Peraoiis  affisoted. 

10.  Where  H.,  claiming  a  city  office  under 
an  invalid  appointing'  sued  the  city  for 
hla  salar;  for  a  certain  „  jar,  plaintiff,  who 
claimed  the  salary  of  ench  oflSce  for  the 
■ame  year,  vim  not  bound  to  come  in  and 
defend  the  action,  and,  not  having  been  a 
party,  be  wai  not  bound  by  thejodgment 
in  the  action.— King  t.  Ct^  of  Buffalo,  10 
K.  Y.  a  664. 

Z.ien. 

11.  Under  Coda  CItII  Ptoc  N.  T.  S  1480, 
pTOTiding  that  the  term  "real  property," 
at  used  In  chapter  18,  arts.  8,  4,  relating  to 
the  execution  sale  of  land,  shall  apply  to 
leasehold  property  where  the  lessee  or  his 
assignee,  at  the  time  of  sale,  is  possessed 
of  "at  least  five  years'  unexpirea  term  of 
lease,  *  a  Jadgment,  though  duly  docketed, 
is  not  a  lien  on  the  Judgment  debtor's  in- 
terest in  the  nnezpired  term  of  a  lease 
haTittg  but  two  years  to  run.— Taylor  t. 
Wynne,  10  N.  Y.8.  644. 

13.  On  a  motion  for  leave  to  Issue  execu- 
tion upon  a  default  judgment  against  a 
married  woman,  she,  by  leave  of  court, 
filed  an  answer,  pleading  coverture,  wbere- 
npon  plaintiff  was  required  either  to  sub- 
mit to  a  dismissal  or  amend  his  complaint 
He  elected  to  amend,  and  afterwards  prose- 
cuted  the  case  to  judgment.  Ileld,  that 
this  did  not  constitute  a  waiver  of  the 
original  judgment,  and  it  still  remained  in 
force.— Hausee  v.  Fiero,  10  N.  Y.  S.  41H. 

Collateral  attack. 

18.  A  defendant  who  was  served  with 
summons  under  a  wrong  name,  and  did 
not  apjiear,  may  raise  the  question  of  Ju- 
risdiction in  supplementary  proceedings, 
though  he  has  not  appealed  from  the  judg- 
menL— McGiIi  v.  Weil,  10  N.  T.  S.  248. 

14.  In  an  action  by  a  judgment  creditor 
to  subject  property  allegea  to  have  been 
fraudulently  received  by  defendants  from 
the  Judgment  debtor,  plaintiff's  Judgment 
against  the  debtor  cannot  be  attacked  by 
the  alleged  fraudulent  transferees,  by  rea- 
son of  mere  irregularities  in  the  entry 
thereof.— Gilm  ore  v.  Ham,  10  N.  Y.  a  48. 

15.  The  court  having  acquired  jurlsdlc- 
tfoo  over  the  parties  and  subject-matter  in 
a  proceeding,  error.  If  anv,  committed 
therein  can  only  be  corrected  by  appeal.— 
Brooks  T.  City  of  New  York,  10  N.  Y.  B. 
778. 

Opening  and  raoatlng. 

16.  Where  it  appears  from  a  surrogate's 
ducree  that  certain  matters  were  litigated 
and  passed  on,  when  in  fact  the  surrogate 
declined  to  consider  such  matters  for  want 
of  Jurisdiction,  there  is  an  "Irregularity" 


for  which  the  decree  mar  be  set  aside  un- 
der Code  Civil  Proc.  N.  Y^  §  1883.  made  ip- 
plicable  to  surrogatea'  courts  by  seetioa 
1^81,  subd.  6.— In  re  Foulka'  EaUte,  10  y 

Y.  8.  616. 

17.  Under  Laws  N.  Y.  1883,  c  410.  §  19BT. 
(Consolidation  Act,)  proTidfng  that  sa? 
justice  may  npon  motion  set  aside  anrdft- 
fault  made  In  any  action  tried  before  hie, 
a  plaintiff  who  has  offered  proof  of  per- 
sonal service  of  summons  upon  defeodtnt. 
and  obtained  a  judgment  by  default  in  i 
justice's  court,  cannot  object  to  theTtca- 
tion  of  the  Judgment  by  the  justice  oi 
proof  that  personal  service  waa  not  hid. 
on  the  ground  that  the  juatice  had  nertx 
acquired  jurisdiction  of  the  action.— £dd 
T.  HcCone,  10  N.  Y.  8.  688. 

18.  A  Judgment  by  default  rendered 
against  defendant,  who  swears  that  he  wu 
at  his  residence  In  New  Jersey  at  tbe  tiat 
summons  was  alleged  to  have  been  urrad 
on  him  In  New  York  city,  and  who  is  lop- 
ported  by  eight  witnesses,  will  be  openol 
so  far  as  to  enable  him  to  appear  and  d^ 
fend,  thongh  four  witnesses  for  plaiDliff 
directly  contradict  defendant,  and  sweu 
that  service  was  made  as  alleged.— Eissa 
V.  Meyer.  10  N.  Y.  a  44a 

19.  Where  defendant  is  sued  In  tbe  nssit 
of  John  Horn,  which  the  cotnplatotallego 
is  his  correct  name,  and  defendant  u- 
swers  In  the  name  of  John  A.  Bomi. 
which  he  alleges  is  his  correct  name,  ni 
the  answer  is  returned,  and  judgment tsk- 
en  by  default,  a  motion  to  vacate  the  judg- 
ment will  not  be  passed  on  until  the  cosit 
has  ascertained  which  is  defendant's  nsne. 
—Anderson  v.  Horn,  10  N.  Y.  a  8. 

Assignment. 

20.  In  a  suit  against  plaintiff  and  anoth- 
er, on  a  partnership  liability,  a  Kvenl 
Judgment  was  entered  against  each. 
creditor  assigned  for  a  valuable  condder- 
atlon  its  judgment  against  plaintiff's  part- 
ner, reserving  Its  rights  against  plaistilL 
Tbe  assignee,  without  consideration,  tit- 
cuted  a  release  to  plaintiff,  who  seeb  to 
enjoin  the  collection  of  the  judgment 
against  him,  claiming  that  the  release  wu 
valid  because  the  ori^nal  Judgment  voeld 
be  considered  in  equity  as  a  Joint  Itiig- 
ment,  and  the  assignment  of  a  part  carried 
the  whole.  Held,  that  plaintiff  cannot  be 
heard  to  complain  that  defendants  seek  to 
take  advantage  of  the  fact  that  it  iitoo 
late  to  have  the  mistake  in  entering  tbe 
original  Judgments  corrected.  —  Wbitla- 
more  r.  Jndd  L.  ft  &  Oil  Oa,  10  K.  Y.  & 
787. 

Judicial  Sales, 

In  partition  proceedings,  see  Parthian. 
Of  decedent's  estate,  see  &eeeutor»  and  Ai- 
minitirators,  14, 10. 
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Jurisdiction. 

Of  JaiHee  of  the  peace,  see  JvttCea  of  the 
Peaes,  1,  9. 

Ob  appeal,  see  Apptal,  1-4;  Cfriminal  £aw,7. 

JUIt7. 

SommonliiK  and  impiaitiing. 

1.  Where  some  of  the  jurors  Id  a  crimi- 
nal case  are  drawn  and  sworn  in  the  ab- 
sence of  one  of  the  sessions  justices,  and 
objection  thereto  is  flrst  made  at  the  close 
of  the  trial  by  a  motion  to  dismiss,  the  ir- 
regularitj  will  be  deemed  to  hare  been 
waived.— People  t.  De  Camp,  10  N.  Y.  S. 
811. 

Bight  to  Jnry  triaL 

2.  A  complaint  demands  equitable  relief, 
and  not  a  judgment  for  a  sum  of  monej 
only,  within  Code  Civil  Proa  N.  Y.  §  968. 
providing  what  issues  are  triable  by  jury, 
which  state*  that  a  chattel  mortgace  pur- 
porting to  Hcnre  a  debt  due  the  defendant 
was  made  in  tmst  for  her  by  the  plaintiff's 
husband,  induced  by  undue  influence,  and 
that  it  has  been  foreclosed,  and  the  pro- 
ceeds appropriated  by  the  defendant:  the 
prayer  being  that  he  be  required  to  account 
for  the  amounts  received,  with  interest, 
and  that  the  chattel  mortga^  be  adjudged 
null  and  void.— l&enzle  Miller.  10  N.  Y. 
S.  6SB. 

8.  An  action  wherein  the  complaint  seeki 
to  have  set  aside,  on  the  ground  of  fraud, 
a  release  to  defendant  of  all  liability  for 
causing  plaintiff's  arrest,  and  to  recover 
daiDHges  for  malicious  prosecution,  is  for 
equitable  relief,  and  is  not  triable  by  juir. 
— Stono  V.  Weiller,  10  N.  Y.  a  828. 

4.  In  an  action  to  foreclose  a  mortgage, 
defendant  ie  not  entitled,  as  a  matter  of 
right,  to  a  trial  by  jury  of  a  defense  of 
fraud.— Stepheni  v.  Humphreys,  10  N.  Y. 
8.400. 

JTTSTICBS  OF  THE  PEAOB. 

Jurisdiction. 

1.  Under  Code  Civil  Proc  N.  Y.  g  2861. 
providing  that  a  jostice  of  the  peace  has 
only  the  civil  Jurisdiction  ^ven  him  by 
statute,  a  JosUce  baa  no  jurisdiction  of  the 
person  of  defendant  In  an  action  brought 
in  violation  of  Code  Civil  Proc  K.  Y.  § 
28G9,  providing  that  an  action  must  be 
brought  before  a  Justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a 
Justice  of  an  adjoining  town  or  dty  in  the 
same  coaaly.— Larocqoe  t.  Harvey,  10  N. 
Y.  8.  576. 

2.  Under  Code  Civil  Proc.  N.  Y.  §  2865, 
providing  that  "an  action  cognizable  by  a 
fuBtice  of  the  peace  may  be  brought 
ft  •  «  by  or  against  a  town  or  county 

V.10H.T.fl.— 64 


officer  In  his  official  character, "  a  Justice 
bas  iurfsdictiOD  of  an  action  on  the  official 
bona  of  n  constable  to  recover  damages  for 
an  insufficient  lev  of  an  attachment. — 
Sutherland  v.  Mci     jey,  10  N.  Y.  8.  876. 

Procedure  before. 

8.  Where  the  summons  in  a  justice's 
court  is  returnable  at  9  a.  u.,  and  the 
justice  calls  the  case  at  9:45,  and.  In  the 
absence  of  defendant,  waits  until  10  before 

groceedlng,  it  is  a  compliance  with  Code 
ivil  Proc  N.  Y.  §  2893,  requiring  the 
justice  to  waJt  one  hour  after  the  hour 
specified  in  the  summons  for  its  return, 
unless  the  parties  sooner  appear. — ^Dnnn  t. 
O'Keefe,  ION.  Y.  S.  84. 

4.  Under  Code  Civil  Proc  §  8940.  which 
provides  that  pleadings  in  justices'  courts 
shall  be  sufficient  if  they  enable  a  person 
of  common  understanding  to  knowwbatls 
intended,  a  complaint  In  replevin  which 
alleges  ownership  of,  and  right  of  posses* 
sion  to,  the  property  in  plaintiff,  and  that 
defendant  wronfuUy  detains  it  under  aa 
execution  against  a  third  person,  is  not  de- 
fective because  of  Its  failure  to  allege  that 
the  tailing  was  wrongful,  as  the  facts 
averred  clearly  show  this  to  have  been  the 
fact— Button  t.  Lnsk,  10  K.  Y.  8. 682. 

KIDNAFFINa. 

What  conatltates. 

Inducing  a  person  to  go  to  a  foreign 
country  by  the  promise  of  work  at  a  spec- 
ified compensation,  when  the  person  mak- 
ing the  promise  knows  that  such  compen- 
sation will  not  be  obtained,  is  not  an  in- 
veiglement, within  Fen.  Code  N.  Y.  S  211, 
providing  that  any  person  is  guilty  of  kid- 
napping who  willfully  "seizes,  confines,  in- 
veigles, or  kidnaps  another,  with  intent  to 
cause  him,  without  authority  of  law.  to  be 
secretly  confined  or  imprisoned  within  this 
state,  or  to  be  sent  out  of  the  state,  or  to 
be  sold  as  a  slave,  or  In  any  way  held  to 
service,  or  kept  or  detained  against  his 
will."  Distinguished  from  People  v.  De 
Leon.  109  N.  Y.  S26, 16  N.  E.  46.— People 
T.  intapatrick,  10  N.  Y.  &  688: 

LAin>I<OBD  AND  TENANT. 

Bights  and  liabilities. 

1.  Under  the  covenants  of  a  lease  pro- 
viding that  the  lessee  shall  return  the  prem- 
ises In  good  repair,  injury  by  the  elementr 
excepted,  and  that  he  shall  comply  with 
all  orders  of  the  city  health  department  at 
his  own  expense,  be  must  remove  the  car 
casses  of  horses  destroyed  by  fire  In  the 
building  during  the  term,  and  the  landlord 
is  bound  to  remove  the  d^bria  to  enable  the 
lessee  to  get  at  the  carcasses.— Fleischmann 
V,  Toplitz.l0K.Y.&471. 
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Blghta  and  UabiUtlei  —  InJurteB  to 

tenant. 

2.  In  an  action  against  a  landlord  for  pe^ 
■odrI  injuries  by  a  tenant  whowat  tripped 
and  thrown  by  a  ragged  matting  on  a  stair- 
way which  belonged  to  the  landlord,  but 
was  used  by  the  tenant  as  the  only  means 
of  reaching  her  apartments,  the  non-pro- 
duction by  defendant  of  the  matting  In 
evidence,  "even  though  it  has  been  con- 
stantly used  for  more  than  two  years  since 
tbe  accident,  is  a  circumstance  which  may 
be  considered  by  the  jurr.— McGnire  t. 
JoBlyn,  10  N.T.  8.884. 

Action  by  tanant^Bepain. 

8.  In  an  action  by  a  lessee  to  recover 
money  paid  for  repairing  tbe  roof  of  tbe 
leased  house,  a  collateral  agreement  bind- 
ing the  lessor  to  mnke  such  external  re- 
pairs in  admissible  in  evidence  where  the 
only  provision  of  the  lease  relating  to 
that  subject  is  that  the  lessee  shall  make 
all  repairs  except  those  to  the  exterior  of 
the  building.— Weil  t.  Kabn,  10  N.  T.  B. 
•  m 

Iieases — Termination . 

4.  A  notice  by  a  landlord  to  Ms  tenant  to 
move  "on  or  before"  the  date  when  the 
lease  expires  Is  not  a  continuing  offer  to 
accept  ft  surrender  of  the  existing  lease 
whenever  the  lenant  electa  to  maiie  it,  but 
simply  means  that  the  landlord  will  insist  on 
Ixis  leiiiiX  right  to  have  the  tenant  move  out 
"before  the  last  ciav  of  the  term. — Koehler 
T.  Scheider.  10  N.  Y.  S.  101. 

6.  In  a  lease  of  the  top  floor  of  a  building 
•It  was  provided  that  tue  landlord  should 
furnish  steam-power  every  working  day  of 
-the  year,  "excepting  such  time  as  may  be 
necessary  for  repairs.  •  •  •  and  tbe  ac- 
eiiDiulattid  delays"  thereof  shall  not  ex- 
ceed 12  worliiug  days  each  year,  "except 
in  case  of  accident  to  landlord's  plant  by 
-explosion  or  otherwise,  in  which  case  the 
tenant  may  terminate  this  lease  "  The 
boilers  and  engii^e  were  in  a  separate 
building,  and  the  lessee  took  power  from 
the  main  shaft  by  Its  own  counter-abaft 
Jleld,  that  an  Injury  caused  to  the  land- 
lord's machinery  by  afire  which  originated 
in  the  demised  premises  was  not  "by  ex- 

f>losion  or  otherwise. "  and  did  not  author- 
ze  tbe  termination  of  the  lease.— Reliable 
Steam-power  Co.  t.  Solidarity  Watch-Case 
Co.,  10  N.  y.  a  625. 

6.  The  floor  of  the  demised  premises  and 
tbe  tenant's  own  belting  and  shafting  were 
so  injured  as  to  require  about  three  weeks 
for  repairs,  but  the  landlord  could  have 
■been  ready  to  furnish  power  within  a  few 
days.  He'd  that,  even  though  the  destruc- 
tion were  held  to  have  occurred  "by  explo- 
•ion  or  otherwise,"  tbe  tenant  was  not 
authorized  to  terminate  the  lease.— Reli- 


able Steam-Power  Oo.  t.  SoUdari^  Watch-  I 
CaseCo.,10N.T.&U5.  | 

Bent. 

7.  In  an  action  for  rent  teserred  In  a 
leaw  the  defense  that  defendant  was  evict- 
ed by  a  third  person  from  a  right  of  wav 
to  the  North  river  from  the  leased  preii:- 
ises,  which  was  appurtenant  to  the  lease, 
is  not  eatablisbea  where  it  appears  xhn 
the  premises  were  not  bounded  by  im 
river,  and  that  the  only  communicatiuc 
with  the  river  was  over  other  proper.r 
which  did  not  abut  thereon,  and  wh.  h 
defendant  held  under  a  lease  from  anotler 
person.— Baylies  v.  Philadelphia  A  R  Cc^ 
&  Iron  Co.,  10  N.  Y.  8.  816. 

8.  In  an  action  for  the  rent,  where  tbe 
tenant  sets  up  ai  a  defense  a  conTersion  of  i 
property  mortgaged  as  secnritr  for  the  | 
rent.  It  is  error  to  exclude  the  iand!or<:  i 
testimony  that  he  never  used  tbe  pfotht't 

or  allowed  others  to  use  it.  and  that  he  tii 
never  reaped  any  advantage  from  its  p  *- 
session.— Lathers  T,  Hunt,  10  N.  Y.  6. 

9.  Even  If  the  landlord  had  convert: 
the  property  to  his  own  use,  he  would  o:1-. 
be  cnargeahle  with  its  value  at  the  time 
the  appropriation.  In  the  absence  of  trr 
evidence  toat  he  took  it  In  full  satisfnc:  ■ : 
of  his  debt;  and  the  exclusion  of  tesiii:!'' 
as  to  the  value  of  the  property  it  error.— 
Lathers  t  Hojit,  10  N.  Y.  &  539. 

10.  Where,  after  final  order  awardir; 
tbe  possession  of  the  premises  to  the  lan:- 
lord,  the  tenant  from  month  to  month  t  ■'. 
untarily  surrenders  them  before  the 
ance  of  awarrant  for  his  removal,  the  ten- 
ancy is  terminated  by  such  surrender. 

the  landlord  cannot  recover  rent  for  is-i  i 
ensuing  month,  under  Code  Gtvil  Ptoc.  X 
Y.  §  2338,  providing  that  the  warrant  c^-■ 
eels  the  agreement,  and  annuls  the  re^a:  .r. 
of  landlord  and  tenant.— OallagherT.  llcV. 
ly,  10  N,  Y.  8.  686. 

Action  for  tinlawAil  dlsposaeeBion. 

11.  A  tenant  was  dispossessed  in  a  eri 
mary  proceeding,  In  which  he  Bade  c-- 
fault;  and,  on  appeal  to  the  coantv  co:r: 
it  was  decided  that  there  was  no  errrr  ci 
law  for  which  the  Jadcment  could  be  re- 
versed, but  that  the  defatilt  might  be 
opened,  and  Judgment  was  entered  tfca:  .3 
payment  of  costs  the  final  order  awar  :  i : 
possession  be  revereed,  and  a  new  tri^  : 
reeled,  which  resulted  in  favor  of  the 
ant.  Seld,  that  he  has  an  action  for  A 
ages  under  Code  CItII  Proc.  N.  Y.  g 
providing  that,  if  the  final  order  la  rev^  . 
OD  appeal,  the  one  dispossessed  mar 
for  the  damages  he  has  sustained.— VTocif 
v.  Eernan,  ION.  Y.  8.  664. 

1&  In  an  action  by  a  tenant  tor  hf  '.-: 
unlawfully  dieposMisedbr  a  aammaiT  t  -  ■ 
ceeding,  the  final  order  in  which  has  1 .  ■ ' 
reversed  on  appeal,  ha  may  meow  t:> 
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Tslae,  orer  and  aboTe  th«  reat,  of  the  W 
of  the  premiaes.  inclading  the  ctopi  and 
fruit  he  might  have  gathered,  op  to  the 
time  restltutioo  was  ordered. — Woodi  t. 
Kemao.  10  N.  Y.  8.  654. 

18.  In  BDch  case  the  fallnre  of  the  tenant 
to  re-enter  after  restitution  was  ordered, 
does  not  bar  hf s  action  for  anr  loss  he  had 
suffered  to  that  time.— WoodiT.  Karaan, 
10      Y.  a  6M. 

Law  of  the  Boad. 

See  fi^^ftiMVJt  ft. 

lioases. 
3ee  landlord  and  Tenant,  4-fl. 

Levy. 

Of  attaehm6Bt  see  AUackmeiU,  8L 
execution,  see  Exteutian,  A. 

T.I  HWl.  AND  SIiANDBR. 

BCalloe. 

1.  In  an  action  for  libel  all  of  the  sepa- 
rate publications  prior  to  the  commence- 
ment of  the  action  that  make  the  same 
sbarge,  and  relate  to  the  same  subject- 
matter,  are  admissible  In  evidence  on  the 
:]ue8tion  of  malice,  though  they  are  not  all 
let  out  in  the  complaint.— Ward  v.  Deane, 
10  N.  Y.  8.  431. 

A.otion — Bill  of  partioulan. 

3.  In  an  action  for  slander,  plaintiff  will 
36  required  to  furnish  a  bill  of  particulars 
giving  the  name  of  at  least  one  person 
jresenton  each  of  the  occasions  on  which 
.he  alleged  slander  was  altered.  Follow- 
ng  Dempewolf  v.  Hills,  68  N.  Y.  Super. 
:;t.  105.— Turner  t.  Beavan.  10  N.  Y.  &  m 

—  IBvld9no9> 

8.  In  an  action  for  slander,  testimony 
bst  defendant  offered  to  apologize  to 
)la]ntiff  Is  admissible  In  mitigation  of  dam- 
ig^s.— Blohm  V.  Bamber,  10  H.  Y.  8.  98. 

4.  Testimony  as  to  plaintiff's  character 
8  inadmissible,  onless  It  was  pleaded  in 
□itfgatloD  of  damages.— Wsra  T.  Deane. 
.0  K:  Y.  &  4S1. 

— -  Instruotioiui. 

5.  It  Is  proper  to  refuse  to  instruct  that 
i  Terdict  for  nominal  damages  is  a  vindi- 
latton.  Following  tianderson  v.  Caldwell, 
o  N.  Y.  896.— Bl<&n  t.  Bamber,  10  N.  Y. 
(.  08. 

 Damages. 

6.  Mental  anxiety,  grief,  and  loss  of  so- 
iety,  resulting  from  the  libelous  pubUca- 
lon,  may  be  considered  in  eitimating 
ilaintifl*s  damage.— Ward  t,  Deane.  10  If. 

r.  &4M. 


Zdena. 

See  IfteihanW  Ltgiu. 

Of  attorneys,  see  Attonujf  and  OUeiU.  8-8. 
chattel  mortgage,  see  OAatt^  Mortgtigm, 
Judgment,  see  Judgment,  11,  UL 
mortgages,  see  Ibrtgagu,  1-Sb 

Uft  Inraraace. 

See  hunra/Mi, 

LIMITATION  OP  ACTIONS. 

On  insarasce  policy,  see  Inturaneo,  Ob 

When  statnte  applicable. 

1.  An  action  for  wrongfully  caning 
death  is  "for  personal  injuries, "  within 
Laws  N.  Y.  18S6.  c.  579,  limiting  to  one 
year  actions  against  the  mayor,  aldermen, 
and  commonalty  of  any  city  having  50,000 
inhabitants  or  over,  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sus- 
tained by  reason  of  Its  Begligence.- Tltman 
T.  aty  of  New  York,  10^.  Y.  &  688l 

Banning  of  statute. 

2.  The  statute  of  limitations  begins  to 
run  against  a  cause  of  action  for  enticing 
away  plaintiff's  husband  and  depriving  her 
of  his  society  and  assistance  from  the  time 
of  the  enticement,  and  is  not  in  the  nature 
of  a  continuing  trespass. — Hogan  v.  Wolf, 
ION.  Y.  a  890. 

8.  The  statute  runs  against  an  action  for 
the  speclSc  performance  of  a  certificate 
entitlinff  the  holder  to  shares  of  the  CADital 
stock  of  a  company  on  surrender  of  the 
certificate  at  the  company's  office,  from  the 
time  the  company  delivers  the  certificate. 
—Ryder  t.  Bnahwlck  S.  Co..  10  N.  Y.  & 
74& 

4.  Code  Civil  Proc.  K.  Y.  %  410,  provides 
that  "where  a  right  exists,  but  a  demand  is 
necessary  *  *  *  to  maintain  an  action, 
the  time  within  which  the  action  must  be 
commenced  must  be  computed  from  the 
time  when  the  right  to  make  the  demand 
is  complete. "  Held,  that  where  money  was 
deposited  to  be  applied  towards  the  dis- 
charge of  a  church  debt,  but  "to  be  re- 
turned, if  demanded,  in  case  tbere  is  not 
sufficient  amount  subscribed  by  January  1, 
1880,"  limitation  against  an  action  to  re- 
cover the  same  because  sufficient  was  not 
subscribed,  began  to  run  on  that  date,  al- 
though demand  was  not  then  made. — Duer 
V.  Twelfth  St  Keformed  Church,  10  N.  Y. 
8.530. 

6.  Such  payment  did  not  come  within  the 
exception  oi  subdivision  9  of  that  section, 
which  provides  that,  "where  there  Is  a  de- 
posit of  money  not  to  be  repaid  at  a  fixed 
time,  but  only  upon  a  ipeeial  demand. 
*  *  *  the  time  must  be  computed  from 
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the  demand."— Doer  t.  Twelfth  St.  Re- 
formed Church.  10  N.  Y.  S.  626, 

Banning  of  statute— Suspension. 

6.  Sapplementary proccedineson  a Jadg- 
meat  rendered  by  a  juetice  ot  the  peace  are 
not  an  action  within  the  meaning  Of  Code 
OWil  Proc  N.  Y.  §  S83.  sabd.  7.  which  pro- 
Tides  that  an  action  on  a  judgment  ren- 
dered in  a  court  not  of  record  must  be  com- 
menced within  Blx  years  after  Its  renaitlon. 
-Bolt  T.  Haaser,  10  N.  Y.  S.  897. 

Disabilities— InfiEtnoy. 

7.  Where  minor  heirs  were  necessary 
parties  to  the  partition  action,  the  pur- 
chaser, who  has  been  in  open  and  contin- 
uous possession  for  88  years,  has  an  inde- 
feasible  title  by  adverse  possession ;  Code 
Civil  Proc.  N.  Y.  §  875.  providing  that, 
where  one  is  under  a  disabiliiy  when  his 
cause  of  action  accrues,  the  time  during 
which  such  disability  continues  shall  not 
he  considered  in  computing  the  20  years 
within  which  actions  for  the  recovery  of 
land  must  be  brought,  but  that  he  must 
bring  his  action  within  10  years  after  the 
disabilfty  ceases.— Hoepfner  v.  Sevestre.  10 
N.  T.  &  01. 

Idquor  Selling. 
See  Intcxicaiinff  Liquar§. 

UVEEY  STABLE  KEEPERS. 

Vloicras  horses — ^lAiariea  to  onstom- 
en* 

1.  A  keeper  of  a  livery  stable,  who  hires 
II  horse  without  giving  notice  of  lU  known 

firopensity  to  torn  around  in  the  road,  is 
iable  for  personal  injuries  resulting  to  the 
customer  from  failure  to  give  him  such 
Information,  and  is  not  exonerated  by  the 
fact  that  the  customer  was  informed  by 
employes  at  the  stable  that  the  horse  was 
"a  little  akeery;"  that  he  wanted  to  look 
out;  but  that,  if  he  kept  a  "taut"  rein, 
there  would  be  no  danger.— KiBsam  T. 
Jones,  10  N.  Y.  S.  94.  ,    ,  .  _, 

9.  In  an  action  to  recover  for  Injuries 
caused  by  a  vicious  horse  hired  from  de- 
fendant, after  uncontradicted  testimony 
that  the  horse  was  vicious,  and  had  caused 
the  Injury  by  the  very  habit  defendant 
knew  he  had,  testimony  as  to  the  charac- 
ter or  disposition  ot  the  horse  ii  imma- 
(crial.- Kissam  v.  Jones,  10  N.  T.  B.  9^ 

Magistrate. 

Bee  Juitiea  <if  the  P«ac6. 

Malice. 
Bee  XOsI  and  Slandir,  1. 


MAUdOTTS  FBOSJSOUTION. 

Erldenoe. 

In  an  action  for  mallcioni  prosecutioa 
and  arrest,  where  different  inferences 
might  fairly  be  drawn  from  the  facts  :a 
proof  as  to  the  existence  or  want  of  prob- 
able cause  for  the  arrest  and  prosecutioa. 
that  Question  should  be  left  to  the  JtuT-~ 
CoUins  T.  Hanning,  10  K.  Y.  a  688L 


MANDAMUS. 

To  oonrtB— Appointment  of  conrt- 

orier. 

1.  Under  1  Rev.  St  N.  Y.  (8th  Ed.1  p.  407 
8  1,  which  provides  that  honorably  d  ^ 
charged  Union  eoldiers  and  sailors  shai;  "^t 
preferred  for  appointment  in  every  piib.;c 
department,  such  soldier  is  not  entitleu  lo 
a  writ  of  mandamut  to  compel  a  Jad£;e  :» 
appoint  him  to  the  office  of  crier  of  tie 
court,  to  which,  in  spite  of  bis  application:, 
a  civilian  was  appointed,  even  tbougt  h« 
be  qualltied  for  the  place,  and  was  the  oe> 
soldier  who  applied.— People  t.  Wendt-. 
ION.Y.  8.  687.  ,    ^.  ^. 

2.  The  Judge  had  power,  m  hii  discre- 
tion, to  appoint  from  the  whole  body  vi 
electors,  and,  having  exercised  that  pcwfr 
and  discretion,  his  duty  was  performed 
and,  since  mandamus  lies  only  to  compr; 
action  by  inferior  officers  and  ^buna  .- 
there  was  nothing  upon  which  the  w: : 
could  take  effect— ftopla  y.  Wendell,  :•■ 

N.  Y.  8.  587,  ,        .      «  . 

8.  A  person  appointed  to  the  otoce  c. 
crier,  being  in  possession  of  the  office,  csr.- 
Dot  be  ousted  by  mandaatuM  against  '.l^ 
judge  appointing  him  without  being  mi>.:» 
a  party  to  the  proceeding.— Feoj^  t.  ^  cc 
ddl.  10  N.  Y.  &  587. 

To  superintendent  of  insnranoa. 

4.  Laws  N.  Y.  1886.  c  580.  reUting  :o 
benefit  assoeiatioBS,  provides  that  the  tp 
plication  for  membership  in  snch  an  asf  3 
elation  shall  be  made  In  good  faith.  & 
that,  when  the  superintendent  of  insnrsr 
shall  have  certified  that  they  have  comp!  r. 
with  the  provisions  of  the  act,  theptopc:-- 
corporators  shall  be  constituted  a  b-:-.  - 
politic,  etc   Bdd  that,  the  superintend? 
Having  refused  to  issue  snch  a  certiflcstr  •  i 
the  ground  that  the  membership  of  the  p:  < 
posed  association  was  not  entered  into  .= 
good  faith,  mandatam  woald  not  lEsue  ' 
compel  him  to  issue  such  cerUiicate  V 
duties  in  the  premises  being  judicial  = 
their  natnie.— tn  re  Schmitt,  10  2i.  Y.  3- 
688. 

5.  On  application  for  numdamitJ  to  rz^ 
pel  the  issuance  of  such  certificate,  b1!  - 
tions  in  the  afildavits  of  the  superii>ti 
«nt  that  the  provialons  of  the  sua  act 
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lOt  been  complied  with  will  be  taken  as 
rue,  where  tbe  relator  proceeds  to  argn* 
aent  without  controTerting  them. — In  re 
Ichmitt.  10  N.  T.  8.  688. 

?o  mnnioipal  boards  and  offloera. 

6.  Under  Laws  N,  T.  1870.  c.  176,  g  8.  as 
.mended  by  Laws  1878,  c  649.  §  4,  provid- 
ng  that  the  bonrd  of  excise  of  any  c!ty, 
tc,  may,  and  upon  the  complaint  of  any 
esident  of  said  city,  etc.,  "shall. "  eummon 
•efore  them  any  person  licensed  to  sell  in- 
oxicatiDg  liquors,  and,  if  satisfied  that  be 
I  as  violated  any  provielou  of  the  act,  can- 
:et  his  license,  mandnmu*  will  lie  to  com- 
)el  commissioners  of  excise' of  New  York 
aty  to  decide  a  complaint  presented  to 
bem  by  a  resident  of  their  city  against  a 
aloon-Keeper  for  keeping  his  anloon  open 
>ii  election  day,  in  violation  of  the  statute. 
-People  T.  Meakln.  10  N.  Y.  8.  161. 

7.  The  complaint  was  presented  to  the 
lommissioners  on  Janaary  27th.  set  for 
tearing  February  I2th,  and  submitted  for 
lecision  February  28tb.  On  tbe  last- 
lamed  day  the  license  had  68  days  to  run. 
^ben  tbe  mandamus  proceedings  were 
;onimeneed  the  license  had  only  18  days  to 
tin.  Held,  that  the  facts  Justified  tbe  In- 
'erence  that  the  delay  was  equivalent  to  a 
'efusal  to  act,  and  warranted  the  Issuance 
>f  a  peremptory  writ.— People  t.  Heakin, 
LO  N.  Y.  8.  leL 


MABINE  INSXTBANOB. 

I^ondltions  of  policy — Walvor. 

A  policy  of  insurance  on  a  cargo  of  com 
provided  that  the  acts  of  tbe  insurer  in  re- 
soveriog,  saving,  or  disposing  of  the  prop- 
trty  insured  should  not  be  considered  as  a 
vsiver  or  acceptance  of  an  abandonment, 
>r  as  afflrmlog  or  denying  any  liability  un- 
ler  the  policy,  but  that  such  acts  should 
)e  considered  as  done  for  the  benefit  of  all 
soncflmed,  wlthoat  prejudice  to  tbe  rights 
>f  either  party.  Hmel  tnat,  by  taking  pos- 
lession  of  and  selling  the  injured  portion 
>f  the  cargo,  with  notice  that  tbe  injury 
waa  caused  by  ice,  tbe  insurer  did  not 
vaive  a  provision  in  the  policy  exempting 
t  from  liability  caused  by  Ice,  or  reader 
tself  liable  to  a  charge  of  conversion.  Dis- 
linguishing  Can  v.  Insurance  Co..  109  N. 
IT.  604. 17  N.  E.  860.— Schnyler  T.  -FhoBniz 
Ins.  Co..  10  N.  Y.  &  SOS. 

Marriagre. 

See  Breaeh  ef  Jfarrtagt  PromSm;  Sutbaitd 
ana  W^«. 

Married  Woman. 
See  JHwret;  Domr;  Buibaitd  and 


MASTEK  AND  SERVANT. 

Employment  of  children  for  theatrical  ex' 
bibition,  criminal  prosecution,  see  Jh- 
faney,  3. 

Torts  of  servants,  see  Oarriwa,  10. 

Violation  of  labor  law,  forfeiture  of  char- 
ter of  corporation,  see  Horte  and  StreM 
Railroadt.  8. 

Wife's  liability  for  agent's  negligence,  see 
Husband  and  Wife,  1. 

When  relation  exists. 

1.  In  an  action  for  wages  for  work  done 
on  defendant's  building,  it  appeared  that 
piaintifiF  was  told  to  go  to  work  by  a  sub- 
contractor, and  made  no  contract  with  any 
one  else.  Defendant  gave  plaintiff  some 
monev,  but  merely  as  a  charity;  he  baviog 
raid  tne  principal  contractor  in  full.  Heid, 
tbat  there  was  not  sufficient  evidence  that 
defendant  employed  plaintiff  to  support  a 
verdict  for  the  latter.— Dirringer  v.  Moyni- 
ban,  10  N.  Y.  8.  640. 
Compensation. 

2.  In  an  action  for  wages,  where  plain- 
tiff relies  on  a  contract  of  hiring  at  current 
wages,  and  defendant  sets  up  a  contract  by 
which  he  was  to  give  plaintiff  such  com- 
pensation as  he  should  see  fit,  evidence  as 
to  any  custom  in  defendant's  neighborhood 
with  regard  to  hiring  plaintiff  was  proper* 
ly  excluded.— Bmith  v.  Sheridan,  10  Y. 
8.  W». 

8.  Plaintiff  asked  $5  per  day  to  work  for 
defendant,  and  was  told  tbat  tbe  company 
could  not  pay  tbat  "now, "  but  would  give 
975  per  month,  "and  after  8  or  4  months 
then  the  company  could  pay  wages." 
Plaintiff  worked  on  that  basis  about  a  year, 
when  his  salary  was  raised  to  9100  a  monUt, 
which  he  accepted  without  objection. 
Hold,  that  defendant  was  not  liable  to  pav 
a  greater  sum. — Seeber  v.  American  M.  & 
M.  Co..  10  N.  Y.  8.  861. 

4.  Plaintiff  admitted  that,  before  start- 
ing on  his  first  business  trip  for  defendant, 
he  told  the  latter  tbat  he  could  not  travel 
on  960  per  week,  but  would  try  to  do  ao. 
On  that  trip  he  charged  and  was  allowed 
960  per  week  for  traveling  ezpeuses,  but 
admitted  that  be  subsequently  submitted 
to  a  dedoction  from  his  salary  for  hav- 
ing cbnrjred  more  than  960  per  week.  He 
claimed  tbat  he  did  not  acquiesce  in  the 
deduction,  denied  that  be  ever  contracted 
to  fix  his  traveling  expenses  at  960  per 
week,  and  testiflecT  tbat  be  actually  ex- 
pended 960  per  week  therefor.  Held,  that 
tbe  question  whether  he  bad  agreed  to  re- 
ceive 960  per  week  for  his  traveling  ex- 

Senaes  was  for  tbe  Joiy.— KosenfeTd  t. 
ew.  10  N.  Y.  a  m 

Sisoharge. 

6.  In  an  action  for  tbe  wrongful  dis- 
charge of  plaintiff  as  superintendent  of  de- 


Digrtized  by 


lOU 


ISDSZ* 


fandant's  fire- works  factories,  where  It  wu 
cluimed  the  plaintiff  waa  uDfaithfal.  and 
had  appropriated  and  gWen  away  defend- 
ant's property,  it  was  a&owa  that  plaintiff 
gave  some  flre-works  to  the  fireman  of  an 
engine  company,  Held,  that  proof  of  a 
custom  to  do  this  was  properly  admitted. 
— LintOD  V.  Unexcelled  Fire- Works  Co.,  10 
N.  Y.  8.  928. 

6.  It  was  also  proper  to  prove  by  plain- 
tiff that  the  defendant's  manager  hiM  never 
objected  to  his  fidelity.— Linton  t.  TJnex- 
cefled  Fire- Works  Co..  10  K.  7.  6.  038. 

7.  An  engineer,  employed  by  the  month, 
who  baa  been  discharged  for  negligence 
after  working  nine  days,  and  who  has  re- 
fused a  tender  of  half  a  month's  wages  for 
his  services,  cannot  recover  for  the  services 
rendered  on  a  guantvm  tnervit — Leacock 
T.  Striker.  ION.  Y.  8.640. 

KegUgenoe  of  master. 

8.  A  conductor  was  hurt  by  a  collision 
between  trains  In  a  freight  yud.  The  as- 
sistant yard-master  was  not  on  duty  the 
night  of  the  collision.  There  was  no  lack 
of  men  to  attend  the  making  up  of  trains 
and  shifting  cars.  The  gangs  were  full, 
and  the  men  all  there,  and  they  were  able 
and  competent  to  do  the  work.  It  was  un- 
usual for  the  yard-master  or  hie  assistant 
to  take  any  part  in  it.  Held,  that  the  ver- 
dict cannot  be  sustained  on  the  ground 
that  the  jury  had  a  right  to  say  that  the 
absence  of  the  assistant  contributed  to  the 
collision.— Harvey  t.  Hew  York  Cent.  & 
H.  R  R  Co.,  10  N.  Y.  a  640. 

9.  Deceased  was  shoveling  coal  for  de- 
fendants, in  the  hold  of  a  canal-boat,  and 
the  coal  was  raised  in  buckets  attached  to 
rope  falls  operated  by  steam.  One  of  these 
falls  broke,  and  a  bucket  fell  on  deceased, 
killing  htm.  The  fall  tbntbroke  wasworn 
on  the  ontside,  and  pulpy  on  the  Inside, 
and  its  condition  was  known  to  the  en- 
gineer, whose  duty  it  was  to  inspect  the 
ropes,  and  renew  them  when  worn.  De- 
fendants provided  new  and  good  ropes  for 
this  purpose,  which  the  engineer  could  get 
on  application.  Beld,  that  defendants 
were  liable  for  the  negligence  of  the  en- 
gineer in  permitting  the  continued  use  oF 
a  defective  rope.— Cregan  v.  Marston,  10 
N.  Y.  8.  681. 

 Eridenoe. 

10.  In  an  action  for  injuries  received 
while  working  on  the  construction  of  an 
elevated  road,  evidence  was  admissible  as 
to  the  nsnal  method  employed  in  building 
overhead  iron  structures.  —  Davidson  t. 
Cornell,  10  N.  Y.  8.  581. 

11.  Plaintiff  waa  properly  allowed  to  tes- 
tify as  to  whether  he  knew  the  dangerous 
condition  of  a  platform  on  which  he  waa 
working.— Davidson  t.  Cornell.  10  Y. 


13.  In  an  action  by  a  serrant  for  in}> 
ries  alleged  to  have  resalted  from  unsafe 
appliances,  a  declaration  by  defendani'i 
foreman,  made  aftw  the  accident,  that  the 
appliances  were  nnflt  tor  naa,  im  teadmis- 
sible,  and  tiie  error  of  fta  admiadon  fa  rat 
cured  by  instmctlons  to  disr^aid  iL— 
Whalen  t.  Standard  Gaa-LIgtat  Co.,  10  S. 
Y.  8. 106. 

13.  Disputes  between  the  timber  boss  of 
a  mine  and  the  ander-groond  boss,  tim 
former's  superior,  relative  to  management 
of  the  lifting-cars  while  repairs  were  be- 
ing made  in  the  slope,  are  inadmisstbls 
to  show  negligence  on  part  of  the  miaiiif 
company  in  a  suit  by  plaintiff,  who  wu 
assisting  the  timber  boss  in  the  repairs.— 
Jenkins  v.  Mahopac  Iron-Ore  Go.,10  2i.T. 
8.481 

 QueBtion  for  jury. 

14,  Plaintiff,  employed  by  defendasti. 
was  sent,  on  the  application  of  defendim ! 
foreman  for  more  help,  to  assist  in  fasnd- 
ling  cases  of  glass  weighing  from  IS*)  to 
300  pounds.  The  foreman  at  flrat  refoseJ 
to  set  plaintiff  at  work,  on  the  groond  tbsi 
he  was  not  strong  enough,  and  waa  iaex- 
perienced.  But,  on  being  sent  back  anis 
by  defendants,  plaintiff  waa  aasigoed  u 
the  duty  of  holding  some  of  the  glass  U 
an  elevated  position,  and  waa  injared  hr 
some  of  the  cases  falling  apon  bim. 
work  was  dangeroua  to  one  without  ex^^ 
rieuce,  and  plaintiff  had  not  been  informed 
of  such  danger.  Held,  that  the  qoestion  of 
defendant's  negligence  shonid  have  been 
left  to  the  juiy.— AlberU  ▼.  Baehe,  10  K. 
Y.  a  68y. 

16.  Plaintiff  was  injured  In  a  coUisios 
between  a  passenger  train  and  a  f^eigtl 
train,  both  of  which  belonged  to  defendaoL 
and  on  the  former  of  which  pluDtiff  wsa  s 
brakeman.  The  trains  were  comiog  from 
opposite  directions  on  the  same  track,  tad 
it  was  the  dnty  of  defendant's  flagman  to 
fully  stop  the  freight  train  far  enough 
away  to  allow  the  passenger  to  take  s 
switch,  and  then  signal  the  paaaenger  to 
come  on.  The  fiagman  made  aome  siga^ 
to  the  freight  train,  and  then  signaled  the 
passenger  to  come  on.  Both  trains  came 
on,  resulting  in  the  colllaion.  Plaintiff 
claimed  that  the  freight  tr^n  wMuot  pn^ 
erly  signaled,  that  the  fiagman  wma  IncoD- 
petent.  and  that  defendant  was  neglieeni 
in  employing  and  retaining  hia.  Ht-iL 
that  the  case  should  have  been  aubmitted 
to  the  jury  on  the  questlona  of  the  negli- 
gence and  Incompetency  of  the  Oagmaii. 
apd  defendant's  negligence. —  Boaaont  v- 
Rome.  W.  &  O.  R  Co.,  10  N.  Y.  S.  801 

16.  In  the  construction  of  an  elevated 
railroad  by  defendant.  Iron  columns  wera 
erected  on  each  lide'of  the  street.  Gin! 
era,  resting  on  tbe  top  of  the  colamai^  wen 
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Btretclied  acrou  the  street,  and  two  gird- 
ers on  each  side  of  the  street  were  stretcbed 
from  colamn  to  column;  their  ends  resting 
on  seat  plates  placed  on  the  traosverse 

girders,  and  also  resting  below  on  Iron 
rackets  exteodlDg  out  from  the  cross- 
rders.  Two  bolts  were  Inserted  through 
e  flanges  on  the  longitudinal  girders  and 
the  seat  plates.  Upon  the  longitudinal 
girders  was  placed  a  platform  or  traveler 
-which  carried  a  weight  of  10  or  12  tons. 
The  platform  was  moved  by  means  of  a 
rope  fastened  to  a  post  on  the  platform, 
carried  forward  about  60  feet  to  a  leading 
block,  and  then  returned  to  a  block  ia  the 
center  of  the  platform.  The  leading  block 
was  attached  by  a  clamp  to  an  inside  lon- 
gitudinal girder  on  the  same  side  of  the 
street  as  the  post  on  the  platform.  Plain- 
tiff, working  on  the  platform,  was  injured 
through  the  giving  away  of  the  longitudi- 
nal girders  while  the  platform  was  in  mo- 
tion. Plaintiff  contended  that  lateral 
bracings  should  have  been  put  in  between 
the  longitudinal  girders;  that  the  ends 
thereof  should  have  been  fastened  with 
bolts  at  the  bottom,  as  well  as  at  the  top; 
that  one  of  the  longitudinal  girders  was 
bent;  and  that,  by  fastening  the  clamp  to 
a  longitudinal  girder  instead  of  a  trans- 
verse one.  the  structure  was  subjected  to  a 
strain  which  helped  to  cause  the  fall.  Held, 
that  the  question  of  the  negligence  of  de- 
fendant was  for  the  Jury. — DaTldson  f. 
Cornell.  10  N.  T.  a  fi21. 
—  —  Instrnotioiis. 

17.  In  an  acUon  for  causing  the  death  of 
'plaintiff's  testator,  while  performing  his 
duties  as  car-repairer,  by  the  absence  of 
the  red  flag  which  defendant's  rules  re- 

auired  to  be  placed  at  the  end  of  cars  nn- 
ergoing  repairs,  the  court  submitted  to 
the  Jury  the  question  whether  a  red  flag 
thus  posted  was  a  reasonably  safe  protec- 
tion, and,  after  referring  to  the  rules  of 
other  companies  for  protection  of  car-re- 
pairers, and  adding  that  it  was  not  the  duty 
of  defendant  to  adopt  such  rules,  the  court 
told  the  jury  they  bad  a  right  to  consider 
"whether  some  riue  which  occurs  to  yon, 
«Ten  though  no  company  had  adopted  it, 
would  have  been  a  better  rule,  and  given 
better  protection,  and  such  a  one  that  ought 
to  have  been  adopted  and  maintaiaed. " 
Mdd,  that  the  charge  did  not,  in  effect,  tell 
tbo  jury  that,  if  they  could  think  of  some 
iMtter  rule,  then  they  could  find  defendant 
naffligent  for  not  adopting  it— Abel 
Dolawuv  &  H.  Canal  Co.,  10  N.  Y.  B.  IM. 

ITegllgenoe  of  iUlow-serrant. 

1&  A  timber  boss  who  superintended  the 
repairs  of  a  mine,  and  assisted  In  making 
tbem,  was  a  fellow -servant  with  plalntl^ 
wbo  was  assisting  in  the  repairs,— Jenkins 
T.  MahopM  In>n-On  Co.,  10  H.  T.  &  484. 


10.  Plaintiff's  Intestate,  wbo  was  em- 
ployed as  a  ship  caulker.  Is  not  the  fellow- 
servant  of  One  employed  by  the  master  to 
construct,  with  materials  furnished  by  the 
latter,  scaffolding  for  intestate  to  atund  on 
while  performing  his  duties. — Butler  t. 
Townsend.  10  N.  T.  &  809. 

90.  'Hie  neglect  of  employes  in  a  ware- 
house to  nerform  the  duty  assigned  to  tbem 
of  covering  the  hatches  in  the  ditl'erent 
floors  at  the  end  of  each  day  does  not  ren- 
der their  employer  liable  to  an  employe 
for  injuries  caused  thereby. — McCoy  T. 
Empire  Warehouse  Co.,  10  N.  Y.  S.  99. 

31.  lu  an  action  for  injuries  received  by 
plaintiff  while  la  the  employ  of  defendant 
as  a  brakeman,  by  the  breaking  of  a  de- 
fective coupling  link,  it  is  error  to  Instruct, 
as  a  matter  of  law,  that  defendant  is  guilty 
of  actionable  negligence,  where  the  evi- 
dence tends  to  show  that  a  fellow-servant 
of  plaintiff  used  the  defective  link,  though 
the  defect  was  apparent  on  inspection,  nod 
defendant  had  provided  other  links  Which 
were  perfectly  safe. —  Sweeney  v.  New 
York,  N.  H.  &  H.  R.  Co..  10  N.  T.  a  80.). 

%%.  Plaintiff  was  employed  by  a  steve- 
dore hired  by  defendant  to  unload  its  ves- 
sel. Defendant  furnished  the  power  and 
the  men  to  apply  the  power.  While  the 
cargo  was  being  hoisted  tbe  rope  slipped 
out  of  the  drum  of  the  winch,  and  plamtifl 
endeavored  to  disentangle  It,  and  at  the 
proper  time  gave  tbe  word  to  the  men  at . 
the  winch  to  "come  back, "  but  Instead  of 
that  tile  winch  went  forward,  and  plain- 
tiff's fingers  were  caught  between  the  rope 
and  the  drum,  and  he  was  Injured.  Held, 
tiiat  defendant  was  liable. — Johnson  t. 
Netherlands  Amer.  Steam  Nav.  Co.,  10.  N. 
Y.  S.  987. 

38.  A  conductor  was  hurt  by  a  collision 
between  his  train  and  a  fugitive  freight- 
car.  That  car  and  another  were  on  a  side 
track.  Tbe  train  was  made  up  on  another 
siding,  and.  as  it  was  leaving  the  yard,  the 
two  cars  ran  down  and  strucK  the  caboose. 
What  started  tbem  does  not  appear.  The 
brakes  were  out  of  order:  but  tbe  yardmen 
had  put  the  cars  on  the  siding  without  set- 
ting, or  attempting  to  set.  the  brakes,  or 
blocking  the  wheels.  Tbe  rules  required 
tbem  to  do  one  or  tbe  other.  Bcld,  that 
the  failure  to  set  the  brakes  or  blodt  the 
wheels  was  the  neglect  of  fellow-servants, 
that  there  is  no  evidence  that  the  defect  in 
In  the  brakes  contributed  to  the  collision, 
and  that  a  verdict  for  the  conductor  was 

groperly  set  aside.— Harvey  v.  New  Yoi* 
ent.  A  H.  a  R.  Co..  10  N.  Y.  a  613. 

Assumption  of  risk. 

34.  Plaintiff  was  employed  by  defend- 
ant to  keep  in  motion  a  neavy  iron  pipe 
suspended  above  some  open  vats  contain- 
ing Itot  liquors.  Plaintiff  performed  bis 
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vork  P7  paahlDg  against  the  pipe  with  a 

fiole,  and  was  stationed  apon  some  pipes 
aid  upon  the  tops  of  the  vats,  and  along 
their  aides,  ffela,  that  It  could  not  be  said, 
as  a  matter  of  law.  that  plaintiff  assumed 
the  risk  of  falling  into  tne  vats.— Heavey 
T.  Hudson  River  Water-Power  &  Paper 
Co..  10  N.  Y.  B.  685. 

3-).  Where  the  danger  Is  obvious,  and 
the  servant  is  capnble  of  noting  It,  and  has 
sufllcient  opportunity  to  do  so,  be  cannot 
recover  when  he  voluntarily  continuea  in 
the  employment.— Ryan  v.  Porter  Manuf 'g 
Co..  10  N.  Y.  8.774. 

36.  A  laborer  was  killed  by  the  caving 
in  of  the  Bides  of  a  sewer  while  be  was  at 
work  thoreoD  for  the  contractors.  The 
cause  of  the  accident  was  the  bursting  of 
a  city  water-pipe  which  was  defective  at  the 
place  of  fracture,  but  the  defect  was  not 
known  to  any  one  before  the  accident. 
The  method  of  bracing  the  sides  of  the 
sewer  was  that  generally  used  under  simi- 
lar conditions,  and  had  been  approved  by 
the  city  engineer.  Held,  that  the  contract- 
ors were  not  liable,  the  accident  not  be- 
ing one  which  they  were  bound  to  antici- 
pate and  guard  againsL — Haskina  v,  Btew- 
ftrt.  ION.  Y.8.m 

S7.  In  an  action  for  wrongful  death.  It 
appeared  that  deceased  was  employed  in 
defendant's  foundry  to  handle,  fill,  and 
empty  the  ladles  of  melted  iron  operated 
by  a  crane.  The  chain  to  which  the  ladle 
was  attached  broke,  and  deceased  was 
struck  by  the  ladle.  It  was  not  shown 
what  caused  the  chain  to  break,  as  it  was 
of  sufficient  size,  and  had  not  been  in  use 
too  long.  It  often  got  twisted  while  pass- 
ing over  the  drum,  and  would  slip  from 
the  previous  coil  upon  which  it  "rode"  on- 
to tne  drum,  "snapping"  down  an  inch  or 
two.  Deceased  was  aware  of  the  tendency 
of  the  chain  to  twist.  Held,  that  a  nonsuit 
was  properly  granted.— Delaney  t.  Heartt, 

ion:y.  am 

Contributory  negligenoe. 

28.  A  conductor  who,  in  the  day-time, 
and  in  a  freight-yard  wjth  which  he  was 
thoroughly  familiar,  steps  from  his  mov< 
ing  train,  and  walks  along  a  parallel  track 
witbout  looking  behind  nim.  and  Is  in- 
jured by  an  engine  coming  from  that  di- 
rection, is  guilty  of  contributory  negli- 
gence, though  he  was  engaged  in  watching 
a  bralceman  throw  a  switch  to  conduct  the 
train  upon  a  siding. — Redmond  v.  Rome, 
W.  &  O.  R.  Co..  ION.  Y.  8.  830. 

29.  In  an  action  by  a  miner  against  a 
mining  company  for  personal  injuries.  It 
appeared  that  plaintiff  was  assisting  his 
boss  to  repair  a  stair-way  beside  the  track 
on  which  the  lifting-cars  ran.  and  that 
while  standing  on  the  track  a  car  struck 
him.  Plaintiff  was  familiar  with  the  move- 


ment of  the  cars,  and  nre  no  warahi;  to 
have  them  stopped  while  hs  wu  engsged 
on  the  track.  Held,  that  plaintiff  wis  utg- 
Itgent,  and  could  not  recover. ~Jenkini  t. 
Mahopac  Iron  Ore  Co.,  10  N.  Y.  a  484. 

80.  In  an  action  for  personal  injarin 
sustained  by  the  insufficiency  of  thebnkei 
to  hold  the  train,  on  which  plaintiff  wai 
a  brakeman,  while  going  down  a  steep 
grade,  defendant  relied  on  printed  ratei 
that  instructi^d  the  brakeman  to  test  all  tlie 
brakes  before  leaving  a  terminal  statioD. 
which  plaintiff  had  failed  to  do.  PlatotiZ 
had  never  read  the  rules,  and  was  ignorui 
of  their  existence.  Held,  that  he  was  not 
negligent  in  failing  to  know  the  rolei 
which  had  never  been  brought  to  his  atten- 
tion.—Le  Croy  V.  New  York,  L.  E.  A  W. 
R.  Co.,  ION.  Y.  B.  882. 

81.  Plaintiff  fell  into  one  of  the  ran 
through  his  pole  slipping  off  the  pipeu 
he  was  pushing  agwnst  Tt.  He  had  ben 
given  instructions  with  reffard  to  the  per 
formanceof  biswork:  but  hehad  notlteea 
told  that  his  pole,  the  end  of  which  tud 
become  soft  and  spongy  through  use,  wu 
unsafe.  He  was  15  years  old,  and  williiHit 
previous  experience.  Heid,  that  the  qoei- 
tion  as  to  whether  defendant  ahonld  ban 
given  further  Instructions  was  for  the  Jdit. 
and  that  it  could  not  be  said,  as  a  matur 
of  law,  that  plaintiff  was  contribatorilv 
negligent  in  using  the  pole. — Heavey  t. 
Hudson  River  Water-Power  &  Fuier  Co, 
10  N.  Y.  S.  685. 

Meai^e  of  Bamafireo. 
See  Damaffet,^^ 

MECHANICS'  LTENS. 

For  wliat  obtained. 

1.  An  action  to  foreclose  a  mechanlc'i 
Hen  on  a  house  and  lot  involved  the  issoe 
whether  plaintiff  was  entitled  to  the  BecoDd 
payment  of  the  contract  price  which  vu 
due  "when  cornice  is  set,  siding  on,  tliii 
floors  laid. "  It  appeared  that  a  small  por- 
tion of  the  siding,  which  could  better  be 
done  at  a  later  stage  of  the  work,  had  been 
omitted,  and  that  the  owner  made  do 
objection  to  the  omission,  bat  promised 
payment  Held,  that  a  finding  that  tbs 
payment  was  due  would  not  be  distnrbei 
—Rogers  T.  McGnire,  10  N.  Y.  &  881. 

2.  A  contractor  agreed  with  defendant 
to  build  three  houses,  and  a  sewer  to  con- 
nect each  house  with  a  sewer  already  built, 
for  a  stated  sum  per  bouse.  Vanous  pay- 
ments were  made,  the  houses  were  com- 
pleted BsbBtantially  as  agreed,  anddefead- 
ant  took  possession,  bat  the  sewers  wen 
not  built  because  it  vras  found  that  a  con- 
nection could  not  be  made  with  the  ezis^ 
ing  sewer,  which  was  not  deep  enough  f«c 
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the  purpose.  Afterwards  tbls  sever  was 
deepened,  the  coatractor  allowing  $130 
tberefor.  He  failed,  however,  to  build  the 
coonectine  sewers,  and  defendant  com- 
pleted tliem  at  a  cost  of  $180.  Held,  this 
failure  was  not  such  a  breach  of  the  coo- 
tract  as  woDld  defeat  the  contractor's  right 
to  the  balance  due,  less  the  anms  of  $130 
and  $180,  and  therefore  a  mechanic's  lieu 
for  lumber  furnished  and  used  in  the  houses 
was  enforceable  for  the  amount  due  after 
euch  deductions.— Hollister  t.  Mott,  10  N. 
Y.  S.  409. 

▲bandonment  of  work — lien  of  em- 
ploye. 

8.  By  the  terms  of  a  contract  to  do  work 
for  defendant,  the  latter  was  entitled  to 
retain  20  per  cent,  of  the  contract  price  for 
80  days  after  the  completion  of  the  work. 
The  contractor  abandoned  tUb  work  after 
being  paid  more  than  80  per  cent  of  the 
value  of  the  work  already  done.  Plain- 
tiff, an  employe  of  the  contractor,  then 
filed  his  lien  for  work  done.  Thereafter 
the  contractor's  sureties,  bv  agreement 
with  defendant,  completed  the  work  for 
the  balance  of  the  contract  price  not  al- 
ready paid  to  the  contractor.  This  was 
paid  to  them  on  the  completion  of  the  work, 
the  value  of  which  was  more  than  the  com- 
pensation paid.  ZTfd,  that  It  was  a  mere 
riffht,  and  not  a  duty,  for  defendant  to  re- 
tain the  30  per  cent  90  days,  and  that,  the 
contractor  baviuK  received  all  he  was  en- 
titled to,  plaintiff  had  no  remedy  against 
defendant— Weiaman  t.  City  of  Buffalo, 
10  N.  T.  a.  609. 

Iilen  of  suboontraotorfl. 

4.  In  an  action  by  subcontractors,  the 
e^eneral  assignee  of  the  original  contractor 
was  made  s  defendant  and  showed  that 
the  owner  broke  the  contract  by  refusing 
to  pay  the  second  installment  at  the  stage 
of  the  work  agreed  upon.  Held,  that  the 
Judgment  properly  directed  the  sale  of  the 
property  for  the  liens,  and  that  Uie  differ- 
ence between  the  liens  and  the  second  in- 
stallment be  paid  to  the  assignee  though 
the  contractor  had  filed  no  lien;  Laws  N. 
T.  1886.  e.  848,  S  13.  providing  that  any 
claimant  who  falls  to  establish  a  valid  Hen 
roay  recover  a  Judgment  for  whatever  is 
due  him  against  any  party. — Thomas  t. 
Sahagan,  10  N.  Y.  B.  M 

Uerger. 

See  OoiUraetM,  11. 


MINES  AND  smoNa. 

CoQBtraotioii  of  deed. 

1.  Plaintiff  conveyed  to  defendants  "all 
of  that  certain  mining  lode  or  claim  known 


as  the  'John,'"  and  the  conveyance  refers 
to  the  deed  under  which  plaintiff  acquired 
title,  which  conveyed  all  the  dips,  spurs, 
and  angles,  and  metals,  ores,  gold  and  sil- 
ver bearing  quartz  and  rock  and  earth, 
and  all  privileges  and  franchises  thereto 
incident  etc  It  appeared  that  plaintiff 
had  theretofore  executed  a  deed  to  another 
person  of  "all  that  portion  of  the  surface 
ground  to  the  John  mine,  being  and  lying 
south  of  the  John  mine,  commencing  at  the 
center  of  the  vein,  •  *  *  and  running 
its  entire  length.  This  deed  is  intended  to 
convey  the  south  100  feet  of  the  surface 
ground  of  the  John  mine,  **  etc.  Held,  that 
this  deed  conveyed  only  the  surface  ground, 
and  di<£  not  include  any  of  the  mineral 
rights,  and  therefore  constituted  nodefeose 
to  an  action  for  the  price  of  the  mining 
claim.— Mcln tyre  v.  Buell.  10      Y.  &  833. 

Iilability  for  purchase  prioe. 

2.  But  even  if  such  deed  did  include  the 
property  conveyed  to  defendants,  it  con- 
stitutes no  defense  to  the  action  for  pur- 
chase money,  where  It  aiipears  tiiat  It  was 
not  recorded,  that  no  claim  has  ever  been 
made  under  it  and  that  defendants  have 
sold  and  conveyed  the  mine  at  a  large  ad- 
vance, and  without  regard  to  any  claim 
that  might  be  made  under  it,  and  that  the 
deed  to  defendants  was  without  warranty 
or  covenanta.- Hdntyre  t.  Baell,  ION.  Y. 
8.888. 

Minor. 

See  Guardian  and  Ward;  It^faneif;  Fannt 
and  OkUd. 

MORTGAaES. 

See,  also.  OhaU^  Xortgaga, 

Jury  tri^  in  foreclosure  prooeedingt.  see 

Jury,  4. 

Parties  in  foredosnre  proceedings,  see 

PartUt,  1,  8. 

Lien— PriorttleB. 

1.  In  an  action  for  foredosnre,  It  ap- 
peared that  the  mortgage  was  originally 
given  to  secure  one  H.  against  losses,  past 
and  future,  in  certain  stock  transactions, 
and  that  afterwards  plaintiff  loaned  money 
to  the  mortgagor,  who  procured  from  H. 
an  assignment  of  the  mortgage  to  plaintiff 
Held,  that  the  mortgage  could  not  be  en 
forced  as  against  a  second  mortgage  exe- 
cuted before  the  assignment  to  plaintiff, 
unless  something  was  due  to  H.  under  the 
transactions  which  the  first  mortgtwe  was 
given  to  ieenre.— Man  t.  Elkins,  ION.  Y. 
S.  488. 

fl.  Where  a  senior  mortgagor  procures 
the  mortgage  to  be  assigned  to  his  wife,  as 
security  for  a  debt  dne  her  from  himself, 
on  which  debt  he  has  agreed  to  pay  later* 
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eat,  tbe  mortgage  Is  a  1!en  on  the  land  for 
interest  aa  well  as  priDcipal,  as  against  the 
mortgaffee  of  one  to  wnom  tbe  basband 
sold  the  land  snbject  to  the  prior  mort- 
gage.—Newton  T.  Manwarring,- 10  N.  Y. 

8.  A  mortgagor  conveyed  the  mortgaged 
premises  to  M.,  and  the  latter  sobseqaently 
executed  a  mortgage  on  the  land  to  plain- 
tiff. Ssld.  that  plaintiff,  not  being  a  cred- 
itor of  tbe  original  grantor,  coald  not  con- 
test the  priority  of  the  first  mortgage,  in 
the  bands  of  one  to  whom  It  bad  been  as- 
signed at  the  instance  of  tbe  original 
grantor,  on  tbe  ground  that  such  assign- 
menl  was  in  fraud  of  creditors.— Newton 
V.  Manwarring,  10  N.  Y.  8.  347. 

Lien— Notice  oi  de&iilt. 

4.  Under  a  mortgage  to  secure  the  pay- 
ment of  all  notes,  drafts,  or  engagements 
of  a  firm,  indorsed  by  the  mortgagor  and 
beld  or  to  be  held  by  a  bank,  it  is  not  nec- 
essary, in  order  to  pre8er7e  the  lien,  that 
notice  of  tbe  non-payment  of  a  note  se- 
cured be  given  so  as  to  charge  bim  as  an 
indorser.— National  Hudson  ffirer  Bank  v. 
Reynolds,  10  N.  Y.  B.  669. 

 CoDBtrnotiTe  notioe. 

5.  A  mortgagor  conveyed  tbe  mortgaged 
premises  to  M.,  who  subsequently  executed 
a  mortgage  on  tbe  land  to  plaintiff.  Held. 
that  as  the  deed  to  M.  was  recorded,  plain- 
tiff bad  notice  of  a  clause  In  anch  deed  by 
which  M.  assumed  the  payment  of  suol 
prior  mortgage.— Newton  v,  Uanwuriug, 
10  N.  Y.  8. 

Bights  of  mortgagees. 

6.  Where  a  bona  Me  debt,  secured  by 
mortgage  on  the  debtor's  property,  has 
been  paid  by  a  sale  of  the  property,  tbe 
mortgagee  cannot  be  required  by  other 
creditors  to  refund,  because  as  to  them  the 
mortgage  would  have  been  adjudged  void. 
-MandevUle  v.  Avery.  10  N.  T.  8.  888. 

7.  A  mortgagee  who,  before  foreclosure, 

froes  Into  possession  of  the  mortgaged 
and  nnder  an  agreement  with  the  mort- 
gagor authorizing  him  to  do  so,  and  to  ap- 
ply tbe  net  income  of  the  land  to  tbe  mort- 
gage, does  not  thereby  acquire  any  title  to 
tbe  land,  and  be  li  not  entitled  to  a  crop, 
growing  upon  the  land  at  the  time  of  the 
agreement,  which  bad  previously  been  sold 
to  a  third  person. — Sexton  T.  Breeae,  ION. 
Y.  8.  510. 

Assignment  of  mortge^. 

8.  An  assignment  of  a  mortgage  to  the 
wife  of  Uie  mortgagor  does  not  effect  a 
merger  with  her  fncboate  right  of  dower, 
where  it  is  tbe  intention  of  the  parties  that 
the  wife  shall  hold  tbe  mortgage  as  a  lien 
on  the  land.— Newton  t.  Manwarring.  10 
N.  T.  a  847. 


Oonveyanoe  of  jffoper^ — Uabfli^ 
of  mortgagor. 

0.  Where  a  mortgagor,  who  had  con- 
veyed the  premises  to  another  aobject  to 
the  mortgage,  claims  a  release  from  liahiU- 
ty  on  tbe  gronnd  that  he  no^fled  tbe  mort- 
gagee  to  foreclose  when  the  mortgage  be- 
came due,  which  was  not  done,  a  Judgment 
against  him  will  not  be  diaturbed  when  tbe 
notice  relied  on  was  given  verbally  at  a 
casnal  meeting  in  the  street,  was  not  fol- 
lowed op  in  ainr  way.  and  was  of  audi  a 
character  that  the  mortgagee  mi^t  well 
have  failed  to  understand  that  he  was  n- 
qulred  to  elect  between  immediate  actios 
and  a  discharge  of  the  mortgagor  fr(H> 
personal  liability.— Blake  t.  Moore.  10  "S. 
Y.  a  674. 

Foretitoaore. 

10,  Where  H  mortnge.  ^ven  to  aecoie 
sixannual  Installments  of  purchase  money 
for  a  farm,  contains  a  power  of  sale  by  the 
mortgagee,  his  executors,  etc,  and  also  a 
clause  to  the  effect  that  "all  unpaid  balance 
to  fail  due,  one-half  in  one  year,  and  one- 
half  In  two  years,  after  the  death"  <rf  the 
mortgagee,  should  be  payable,  the  flist  to 
his  son,  and  the  other  to  a  person  named 
therein,  and  it  appears  that  all  the  iDstsU- 
ments  secured  had  fallen  due  prior  to  bis 
death,  neither  the  persons  named  in  sucb 
clause  nor  their  personal  representatives 
have  any  interest  in  the  mortgage;  and  aa 
action  for  the  foreclosure  thereof  can  only 
be  brought  In  the  name  of  the  executor  or 
administrator  of  the  deceased  mortgagee. 
—Robinson  v.  Brower,  10  N.  Y.  8  8*4. 

11.  Defendant  having  refused  to  com- 
plete his  purchase  at  a  foreclosure  sale, 
and  told  the  mortgagee  to  sell  tbe  property 
to  some  one  else,  was  informed  that  ha 
would  be  liable  for  any  loss  on  a  resale. 
The  property  was  then  readvertised  once 
and  sold  without  further  notice  to  defend- 
ant. Held,  tbat  defendant  had  sufficient 
notice  of  the  resale,  no  fraud  or  bias  being 
shown,  and  was  liable  for  any  damagea  re- 
sulting therefrom. — Gross  v.  Jancaok.  10 
N.  Y.  a  541. 

19.  Code  Civil  Proc.  N.  Y.  %  01.  which 
permits  a  judgment  to  determine  the  ulti- 
mate rights  of  defendants  as  between  them- 
selvea,  applies  only  to  those  cases  where 
the  relief  sought  by  defendanta  is  based  on 
facts  involved  InthelltigaUonof  plaintiff's 
claim;  and  In  f oracloinre  proceedings  th« 
mortgagor,  who  has  conveyed  the  land  to 
her  co-defendants  by  a  deed  absolute  oa  its 
face,  will  not  he  permitted  to  litigate  with 
them  tbe  question  whether  the  deed  was 
intended  merely  as  security  for  a  debt,  and 
thereby  delay  plaintiff  In  obtaining  sati^ 
faction  of  his  mortgage.— Hntual  Idw  Ina 
Co.  T.  Cranwell.  10^7.  a  401 
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Toreolomse— Big^to  of  pnrohuer. 

18.  Where  complelioD  of  title  under  a 
a  forecloBore  Bale  is  postponed,  and  in  the 
mean  time  taxes  on  the  property  are  re- 
duced under  the  arrearagiBs  act,  (Laws  N. 
T.  188B.  c.  114.)  (he  purchaser  is  entitled  to 
allowance  for  the  tax  as  It  stood  when  hii 
bid  was  m8de.-8cheU  t.  Elkios.  10  N.  Y. 
a  167. 

14.  A  purchaser  at  a  foreclosure  sale 
should  be  relieved  from  liis  purchase  where 
the  lot  sold  contains  only  8  or  9  acres  in- 
stead of  89  acres,  as  described  In  the  notice 
of  sale,  and  he  made  h>s  bid  In  the  honest 
belief  it  contained  the  larger  qaantitj.— 
Dunn  V.  Herbs,  10  N.  Y.  &  84. 

 Setting  aside  sale. 

15.  A  petition  to  set  aside  a  sale  on  fore- 
closure on  the  ground  of  inadequacy  of 
price  is  properly  refused  where  it  appears 
that  plafntifr  bid  in  the  property  for  $1,000, 
and,  after  holding  it  for  more  than  6^  years, 
payine  about  C1.600  in  taxes,  a  great  part 
of  which  was  a  lien  on  the  premises  at  the 
date  of  the  sale,  he  sold  the  property  for 
18,750,  beingJITSO  above  the  amount  of  the 
mortgage.--rroTOBt  v,  Roodieger,  ION.  T. 

s.  m. 

16.  A  sale  on  foreclosure  will  not  be  set 
aside  on  the  ground  of  the  insanity  of  the 
mortgagor  at  the  date  of  sale,  where  the 
affidavits  fail  to  show  with  any  definite 
particularity  when  the  insanity  com- 
menced, and  it  appears  that  the  mortgagor 
did  not  give  up  business  until  two  years 
after  the  sale.— Provost  v.  Roedteger,  10  N. 
Y.  &  818. 

Sale  under  power. 

17.  At  a  sale  of  propertv  under  a  power 
contained  in  a  mortgage,  defendant  became 
the  purchaser.  His  bid  of  t326  was  the 
highest  offered,  no  one  objected  to  the  price 
at  which  the  property  was  sold,  and  ft  did 
not  appear  that  there  was  any  "puffing." 
The  property  was  actually  worth  more  than 
defendant's  bid.  Ilefd,  that  he  could  not 
object  to  the  regularity  of  the  sale  because 
of  a  secret  agreement  between  him  and  the 
mortgagee  by  which  he  was  to  get  the 
property  for  fSSS.  no  matter  what  any  one 
elie  bid.— Gross  t.  Jancsok,  10  N.  Y.  B.  541. 

Motion. 

To  make  more  definite,  etc.,  tee  PbodAiA 
10-lS. 

strike  out.  eee  Pleading,  7-0, 
MUNIOrPAI.  OOBFOBA- 

noNS. 

See,  also,  QmnHet;  SigkwagMj  iSoAMft  «md 
&M-2Httriet»i  21nHUb 


limitation  of  action  agiUntt  ol^,  see  Lknr 

Uatioti  of  ActioTU,  1. 
Mandamua  to  municipal  boards  and  offi- 
cers, eee  Mandamttt,  6,  7. 

Boundaries. 

1.  Land  under  Gowanas  bay,  within  the 
county  of  Kings,  and  abutting  on  the  city 
of  Brootclyn,  the  successor  to  the  town  of 
Brooklyn,  is  within  the  city  of  Brooklyn. 
— Tebo  V.  City  of  Brooklyn,  10  N.  T.  8. 
749. 

Ordinances  —  Sale  and  removal  of 
sunken  boats. 

%.  Laws  N.  Y.  1888.  o.  298,  tit  8,  g  li 
empowers  the  city  of  Albany  to  enrorce 
its  ordinances  by  ordiUnlng  penalties  for  » 

violation  not  to  exceed  $100,  bat  no  pow' 
er  is  conferred  in  the  charter  to  confiscate 
private  property  under  any  circumstance, 
and  therefore  so  much  of  an  ordinance  as 
directs  a  sale  of  boats  or  cargoes  sunken 
in  the  Hudson  river  to  pay  the  expense  of 
removal  is  void.— Coonley  Citv  of  Al- 
bany, 10  N.  Y.  8.  512. 

8.  Albany  city  charter  (Laws  N,  Y.  1888, 
c.  298,  tit.  8.  §  14.  subd.  27)  makes  the  com- 
mon council  commissioners  of  highways, 
with  power  to  pass  ordinance8''in  relation- 
to  the  construction,  repairs,  care,  and  use- 
of  the  msrkets,  docks,  wharves,  piers,* 
etc.  Section  44  provides  that  nothing  con- 
tained in  the  act  shall  be  construed  to  ren- 
der the  city  liable  in  damages  for  failure- 
to  pass  or  to  enforce  any  ordinances  pur- 
suant to  the  provisions  thereof.  By  Ordi- 
nances Albany,  c.  43,  g  15,  it  is  provided 
that  when  any  vessel  is  sunk  in  Uie  Hud- 
son river  opposite  the  city,  and  within  ita^ 
jurisdiction,  the  street  commissioners  shall, 
after  notice  to  the  owner  to  remove  it.  and 
his  failure  to  do  so,  take  possession,  re- 
move, and  sell  the  same,  or  so  much  of  ita 
load  as  will  pay  tl}e  expense  of  the  remov- 
al. Beld  that,  where  the  commissioners 
refused  to  remove  a  vessel  sunk  near  plain- 
tiff's dock,  he  has  no  right  of  recovery 
against  the  city  for  the  expense  of  remov- 
al, or  for  damages  caused  by  the  obstruc- 
tion.—Coonley  V.  City  of  Albany,  10  N.  Y. 
a  612. 

4.  The  Hudson  river  Is  not  a  highway 
of  the  city  of  Albany. — Coonley  v.  City  of 
Albany,  10  N.  Y.  8. 512. 

Interest  on  city  deposits. 

5.  Laws  N.  Y.  1866.  c.  628,  (an  act  to  reg- 
ulate the  deposit  by  the  chamberlain  of 
New  York  oitr  and  conn^  money,)  pro* 
vides  that  the  oanks  in  which  the  money 
is  deposited  shall  proportionately  pay  thO' 
rent  of  the  office  of  chamberlain  and  the 
salaries  of  his  clerks  and  deputy,  bat  says 
nothing  as  to  the  matter  of  interest.  Held, 
that  Uie  chamberlain  could  stipulate  for 
Interest  oa  deposlls.— Citir  of  Ksw  York 
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National  Broadway  Banfc,  tO  N.  Y.  B- 

655. 

6.  From  the  passage  of  the  act  until  No- 
vember, 1871.  defendant  bank  regularly 
paid  to  tbe  chamberlain  4  per  ceut.  on  de- 
posits.  It  thereafter  continued  to  pay  its 

i)roportion  of  the  espensea  of  the  cham- 
)erlain'8  office,  but  paid  no  interest,  for 
the  reason  that  the  city  comptroller  denied 
the  chamberlain's  authoritv  to  collect  it, 
and  directed  the  bank  to  atfd  it  as  a  credit 
to  the  deposits.  Defendant's  counsel  ad- 
vised ft  not  to  make  tbe  payments  or  cred- 
its, but  to  send  monthly  statements  to  the 
complrolier  and  chamberlain  of  the  inter- 
est due.  A  communication  of  the  comp- 
troller to  defendant  was  referred  by  the 
directors  of  the  latter  to  its  president,  who 
had  become  the  chamberlain,  who,  in  a 
letter  to  the  comptroller,  said  the  interest 
was  the  result  of  a  contract  between  the 
chamberlain  and  the  bank.  No  action 
was  taken  by  the  stockholders  or  direct- 
ors denying  the  existence  of  an  agreement 
to  pay  interest  or  defendant's  liability. 
Held,  that  there  was  an  agreement  to  pay 
interest,  and  that,  as  it  was  not  illegal,  de- 
fendant could  not,  after  having  tbe  bene- 
fit of  the  deposits,  question  the  chamber- 
lain's authority  to  make  the  agreement. — 
City  of  New  York  v.  National  Broadway 
Bank,  10  N.  Y.  S.  555. 

Appointment  of  officers. 

7.  Under  an  ordinance  providing  for  the 
annual  appointment  of  a  gas  inspector  by 
tbe  city  council,  an  appointment  to  such 
office,  subject  to  the  farther  ordert  of 
this  council,"  Is  InTalid.— King  v.  City  of 
Buflfalo.  ION.  Y.  8.  564. 

6.  Where  the  record  of  the  proceedings 
of  the  village  trustees  shows  that  a  street 
commissioner  was  appointed  at  a  meeting 
of  the  trustees,  and  took  tbe  oatb  of  office, 
and  filed  abend,  as  required  by  Laws  N. 
Y.  1870.  c.  S91,  under  which  the  village 
was  incorporated,  it  cannot  be  objected  to 
the  validity  of  bis  appointment  that  no 
commission  was  issued,  as  the  aotdoesnot 
provide  for  a  formal  commission.— Cotanch 
V.  Grover,  10  N.  Y.  S.  764. 

Dlsoharge  of  offloers. 

9.  Boiler  inspectors  in  the  city  of  Brook- 
lyn are  not  within  the  protection  provided 
for  members  of  the  police  force,  and  can- 
not demand  a  trial  before  their  removaL — 
People  V.  Hayden,  10  N.  Y.  S.  794. 

10.  Lawi  N.  Y.  1882,  c.  410.  g  48.  (con- 
floHdation  act,)  gives  tbe  heads  of  all  de- 
partments power  to  appoint  and  remove 
all  chiefs  of  bureaus,  except  the  chamber- 
lain, and  also  all  clerks,  officers,  employes, 
and  subordinates  in  their  respective  de- 
partments, provided  that  no  regular  clerk 
or  head  of  a  boreau  he  removed  onleH  he 


has  been  Informed  of  the  cause,  and  given 
an  opportunity  of  making  an  explanation. 
Section  441  provides  that  an  intention  to 
reduce  the  force  of  the  bureau  of  tnspec- 
tioD  of  buildings  ihall  be  deemed  sufficient 
cause  for  the  removal  of  any  officer  or 
employe  of  the  bureau  except  the  chief 
officer  thereof,  and  authorizes  the  tward  of 
fire  commissioners  to  abolish  any  office, 
clerksbip.  or  employment  In  said  bureau. 
Held,  that  the  two  sections  were  not  an- 
tagonistic, and  that  under  section  48  the 
fire  commissioners  could  remove  an  in- 
spector of  buildings  without  Informing 
him  of  tbe  cause,  or  giving  him  an  oppor- 
tunity for  explanation. — People  v.  Purrov, 
ION.  Y.  S.  181. 

11.  Plaintiff,  an  apportionment  clerk  in 
the  dock  department  of  the  city  of  New 
York,  received  a  notice  signed  by  the  pres- 
ident of  the  dock  board  that  a  resolution 
had  been  adopted  by  tbe  board  that  plain 
tiff's  continuance  as  apportionment  clerk 
was  wholly  unnecessary,  and  there  was  no 
present  use  for  him  as  an  aitaeM  of  the  de- 
partment, and  that  "there  be  but  one  ap- 
portionment clerk  employed  in  this  depart- 
ment, and  that  until  the  work  of  the  de- 
partment shall  require  further  clerical  as- 
sistance the  said  Qeorge  O.  Beach  [plain- 
tiff] be  and  he  Is  hereby  suspended  and  re- 
lieved from  further  duty  or  service  in  tbis 
department,  and  that  bis  name  be  tahea 
from  tbe  pay-roll  thereof  during  luch  sus- 
pension. **  Seld,  that  the  resolution  dis- 
closed an  intention  to  discbarge,  and  not 
merely  to  suspend,  plaintiff,  and  that  there- 
fore his  claim  for  salaiy  on  the  groand  that 
the  board's  power  to  remove  did  not  in- 
clude a  power  to  suspend  could  not  be 
sustained.  Distinguishing  Gregory  t.  Mav- 
or,  21  N.  E.  119.— Beach  v.  City  of  New 
York,  10  N.  Y.  S.  793. 

12.  On  certiorari  to  review  the  removal 
of  relator  from  bfa  position  of  clerk  of 
markets  on  the  groand  that  it  was  in  vio- 
lation of  Laws  N.  T.  1883.  a  410,  %  48.  de 
daring  that  no  regular  clerk  or  head  of  a 
bureau  shall  be  removed  until  he  haa  been 
informed  of  the  cause  of  the  proposed  re- 
moval, and  allowed  an  opportunity  to  ex- 
plain,  and  that  In  every  case  of  removal 
tbe  true  grounds  thereotshall  be  entered  on 
the  records  of  the  department  or  bnrean.  It 
appeared  that  In  tbe  coarse  of  an  invrati- 
gation  relating  to  the  allotment  of  market- 
stands  witnesses  testified  to  paying  relator 
money  for  getting  them  stands;  that  the 
city  comptroller  caused  to  be  ml  to  re- 
lator an  oral  commnnloation  informing 
him  of  the  testimony  and  calling  for  an 
explanation;  that  a  letter  from  relator  was 
subsequently  received  by  the  comptroller 
showing  relator  had  received  information 
concerning  his  conduct,  admitting  that 
he  had  received  the  monex,  sad  suting 
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he  had  donated  It  for  political  pnrpoBes; 
and  that  thereupon  his  remoTal  was  or- 
dered. Beld,  tbat  relator  had  been  af- 
forded the  opportunity  eecured  by  the 
statute  for  explanation,  and  that  the  legal- 
Sty  of  his  discharge  was  not  affected  by  the 
fact  that  relator*!  inability  to  discharge 
lits  duties  waa  entered  on  the  record  as  taa 
cause  of  his  removaL— People  t.  Myers,  10 
TX.  Y.  &  81S. 

Police  offioers — Disoharge. 

15.  Where  the  police  commissioners  ac- 
cept the  voluntary  resignation  of  a  police 
oflicer.  DO  proceedings  having  been  insti- 
tuted by  them  for  his  removal,  their  action 
cannot  be  inquired  into  on  certiorari. — 
People  V.  Martin,  10  N.  T.  8.  611. 

14.  Relator  was  charged  with  conduct 
unbecoming  an  officer,  and  the  specifica- 
tion was  that,  being  a  police  sergeant,  he 
engaged  In  an  altercation  at  the  station- 
house  with  a  fellow-sergeanL  The  evi- 
dence showed  an  unprovoked  assault  by 
relator.  Held,  that  an  objection  that  the 
specificatioD  did  not  sustain  the  charge 
was  untenable.— People  v.  HcClave,  10  N. 
Y.  8.784. 

16.  A  patrolman  charged  with  sitting  In 
a  restaurant  during  his  tour  of  patrol  duty 
admitted  being  ia  the  restaurant,  and  when 
asked  what  he  was  doing  there  stated  it 
was  a  chilly  night,  and  he  went  in  for 
coffee.  Hela,  that  his  dismissal  from  the 
force  would  he  set  aside  for  want  of  proof 
tbat  he  was  on  a  tour  of  duty  at  the  time. 
—People  V.  McLean.  10  N.  Y.  8.  808. 

16.  Where  it  appears  that  a  policeman 
-was  so  intoxicated  as  to  be  nnflt  for  dutv, 
his  dismissal  from  the  police  force  will  6e 
sustained,  though  the  evidence  goes  to 
show  that  his  intoxication  was  produced 
by  very  moderate  drinking;  he  having 
been  rendered  peculiarly  susceptible  to  the 
effects  of  liquor  by  an  injurv  which  he  had 
received.— People  t.  McClave,  10  N.  Y.  S. 
66a 

17.  It  Is  DO  ezcnse  for  a  violation  of  the 

rules  of  the  department  that  the  policeman 
made  a  mistake  of  judgment- People  v. 
McCaave,  10  N.  Y.  8.561, 

18.  The  board  of  police  commissioners 
of  tbe  city  of  New  York  is  the  Judge  as  to 
whether  dismissal  from  the  police  force  is 
the  proper  penalty  for  a  violation  by  a  po- 
liceman of  the  rules  of  the  department. — 
People  v.  McClave.  10  N.  Y.  8.661. 

19.  Where,  in  proceedings  before  the  po- 
lice commissioners,  the  evidence  Is  con- 
flicting, their  action  cannot  be  reviewed, 
^ongu  some  injustice  may  h&ve  been 
done.— People  v.  McClave.  lON.  Y.  S.  764. 

20.  Relator  was  dismissed  from  the  po- 
lice force  on  tbe  charge  of  being  intoxi- 
cated at  his  residence.  A  physician  who 
attended  him  at  the  time  In  question  testi- 


fied that  relator  told  him  that  be  bad  beea 

drinking  a  little  too  much,  and  that  relat- 
or's breath  smelt  strongly  of  alcohol.  But 
relator  testifled  that  be  told  the  physiciaa 
tbat  he  had  taken  brandy  and  oil.  and  the 
testimony  of  several  other  witnesses  was 
to  the  effect  that  he  had  takeo  brandy  and 
oil  for  cramps.'  There  was  no  evidenco 
that  be  was  in  the  habit  of  drinking  liquor. 
Ee^,  tbat  the  dismissal  could  not  be  sus- 
tained.—People  V.  McClave,  10  N.  Y.  S. 
441. 

21.  Relator,  a  policeman,  was  charged 
with  being  so  drunk  as  to  be  unfit  for  duty. 
His  captain  testifled  that  he  could  not  walk 

straight,  smelt  very  much  of  liquor,  and 
was  unflt  for  duty,  but  could  talk  very 
well.  Three  of  the  sergeants  testified  tbat 
relator  was  unfit  for  patrol  duty.  Relat- 
or's denial  as  to  his  condition  was  only 
very  slightly  corroborated.  H^,  that  the 
evidence  created  a  question  of  fact  for  the 
police  commissioners,  and  that  their  action 
m  dismissing  relator  from  the  force  woul(t 
not  be  disturbed. — People  v,  French,  10  N. 
Y.  8.  860. 

22.  A  policeman  was  charged  with  con- 
duct unbecoming  an  oflBcer,  tbe  specifica- 
tion being  tbat  he  was  brought  to  the  ata* 
tlon-bouse  by  a  roundsman,  behaving  been 
taken  from  the  Harlem  river  by  certain 
other  officers,  so  drunk  as  to  be  unfit  for 
duty.  Hdd,  that  the  specification  sustained 
the  charge,  and  was  sufficiently  supported 
by  evidence  showing  that  defendant  was 
so  Intoxicated  as  not  to  appreciate  sur- 
rounding circumstances,- People  v.  Mac- 
Lean,  10  N.  Y.  a  851. 

28.  The  dismissal  of  a  patrolman  from 
the  police  force  upon  a  charge  of  willfully 
maltreating  and  using  unnecessary  violence 
towards  a  prisoner,  in  violation  of  rule  18ft 
of  the  police  department,  will  not  be  dis- 
turbed wherci  an  examination  of  the  testi- 
mony introduced  on  tbe  trial  shows  that 
relator  while  making  an  arrest  several  times 
Btruek  the  prisoner  (who  was  iDtozicated, 
and  who  neither  resisted  arrest  nor  assault- 
ed relator)  on  the  head  with  his  nigbt-stick. 
—People  V.  Bell,  10  N.  Y.  8.  829. 

34.  The  dismissal  of  a  policeman  on  a 
charge  of  being  on  a  certain  occasion  so 
macta  affected  by  the  babitaal  use  of  alco- 
holic drinks  as  to  be  unfit  for  duty  will  not 
be  disturbed  on  certiorari,  though  relator 
was  not  actually  intoxicated  on  tbe  morn- 
ing in  question,  where  there  is  sufficient 
evidence  to  show  tbat  bis  peculiar  condi- 
tion was  due  to  chronic  alcohollanL — Peo- 
ple V.  Robb,  10  K.  Y.  8.  867. 

2S.  Where  a  policeman  has  held  bis  office 
for  four  years.  It  cannot  be  objected,  on 
eertiorari  to  review  the  action  of  the  police 
commissioners  in  dismissing  him  for  mis- 
conduct in  office,  that,  on  account  of  non- 
compliance with  the  cItU  service  law,  be 
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■yrna  an  olBQearoiily  d«  facto,  and  caonot  be 
reBtored,  tboogh  tbe  jtroceedings  acainst 
bim  were  irregalar.— People  v.  Hanoan.  10 

N.  T.  B.  71. 

26.  The  acUoa  of  the  police  commlseion- 
«r8  in  dlBcharffing  relator  will  not  be  dis- 
turbed  on  certiorari  where  the  intoxication 
charged  is  proved  by  aeveral  witnesses,  and 
relator's  defense  that  his  condition  resulted 
from  talting  medicine  prescribed  by  a  phy- 
sician is  supported  only  by  a  certificate  of 
tho  pbyaician  that  be  prescribed  for  relator 
"a  mixture  contftining  chloroform.'*  the 
prescription  not  being  produced. — ^People 
T.  French,  10  N.  Y.  S.  317. 

27.  On  the  trial  of  relator  for  conduct 
unbecoming  a  police  officer,  In  being  ab- 
sent from  roll-call,  and  not  reporting 
until  lome  time  thereafter,  when  he  was 
BO  much  under  tbe  inflnence  of  llqaor  as  to 
make  him  unfit  for  duty,  his  excuse  waB 
that  on  being  relieved  from  his  posi  he 
boarded  a  car  to  return  to  tbu  station-house, 
and  was  seized  with  so  violent  a  pain  in 
his  back  that  he  could  not  leave  ft,  and 
rode  to  the  end  of  the  line,  and,  there  be- 
ing no  car  retaining,  had  to  walk  back. 
A  physician  testified  that  he  had  some  talk 
with  relator  in  the  car  in  respect  to  his  ill* 
ncss,  and  that  relator  was  not  under  the 
indueoce  of  liquor,  and  in  this  respect  he 
-was  corroborated  by  the  driver  of  tbe  car. 
Two  police  sergeants,  who  were  at  the  ata- 
linn-house  when  relator  came  in,  testified 
that  In  their  opinion  he  was  under  tbe  in- 
fluence of  liquor,  and  gave  their  reasons 
for  so  believing,  among  which  was  that 
hisbrentb  smelled  strongly  of  liquor.  Held, 
that  relator's  dismissal  from  the  force 
would  not  be  dlstarbed, — Feoplo  v.  French, 
10N.T.a  792. 

Police  ofBcera— Bight  to  trial. 

28.  The  charter  of  the  city  of  Troy  pro- 
vides tbat  no  member  of  the  police  force 
shall  be  removed  "without  having  written 
charges  preferred  airaiuBt  him.  and  the 
same  baviuK  been  publicly  heard  and  ex> 
nmioed.  after  due  notice  thereof,  aud  upon 
due  proof. "  A  rule  of  the  board  of  police 
commissioners  of  the  city  provides  that  no 
officer  shall  be  removed  except  upon  sub- 
stantiation of  the  written  charges  pre- 
ferred against  htm,  after  a  fair  trial,  in 
which  full  opportunity  shall  be  given  him 
for  bis  own  defense,  as  prescribed  by  law. 
Another  rule  provides  tbat  "no  counsel 
are  Deeded  for  the  investigation  of  any 
charges,  but  may  be  allowed. "  Const.  N. 
Y.  art  1,  §  6,  provides  tbat  In  any  trial.  In 
any  court  whatever,  the  accused  shall 
be  allowed  to  appear  and  defend  in  person 
and  with  counsel.  Held,  that  the  police 
commissioners  could  not  deprive  a  police- 
man of  the  right  to  appear  and  defend 
with  ooannl  on  Ui  trfiu  for  ofllGUU  mla- 


condact— People     Hannaii.  !•  V.  T.  & 

71. 

I>at7  to  remoTO  nmkdn  boata. 

S8.  Laws  N.  T.  18S8.  c.  18S.  g  15,  relating 
to  the  eity  of  Albany,  declares  that  the 
common  council  are  constituted  commis- 
sioners of  highways,  "and  shall  and  may 

{>ass  ordinances"  to  remove  any  saisances 
n  any  street  or  wharf,  and  "to  prevent  all 
obstructions  In  the  river  near  or  opposite 
to  inch  wharves,  docks,  or  slips,  etc 
Held,  that  the  statute  does  not  impose  the 
duty  of  keeping  the  river  clear,  and  plain- 
tiff cannot  recover  against  the  city  for  the 
expense  of  removing  a  boat  sunk  at  his 
dock.— Coonley  t.  CHty  of  Albany,  10  2t. 

Y.aaia. 

Defeotive  streets. 

80.  In  an  action  against  m  dtj  for  per- 
sonal Injories,  evidence  that  plaintiff  fell 
In  m  hole  in  the  sidewalk,  whlcn  had  caved 
on  the  side  of  a  yard  ei^t  feet  below  its 
level,  1b  snfflcient  to  go  to  the  Jnty  on  tbe 
question  of  defendant s  negliirenco.— Lynn 
V,  City  of  Trov.  10  N.  Y.  8.  51*4. 

81.  The  defendant  village  conatmctcd. 
along-iide  of  a  highway  bridge  over  a 
stream,  a  sidewalk  bridire.  aboat  three 
inches  lower  than  the  highway  brid^.  but 
otherwise  with  no  line  of  demarkation  be- 
tween them.  Plaintiff  drove  lengthwise 
upon  tbe  sidewalk,  in  front  of  a  store  close 
to  the  stream,  to  receive  a  load,  and  then 
continued  to  drive  along  the  sidewalk  onto 
the  sidewalk  bridge,  which  gave  wav,  in- 
juring him.  Plaintlft  had  full  knowledire 
as  to  where  he  was  driving.  Fen.  Code  !s . 
Y.  g  653,  makes  it  a  misdemeanor  to  will- 
fully, and  without  anthority,  drive  "alone 
upon"  a  sidewalk,  and  defendant  had  eji- 
tablished  a  penalty  for  tbe  offense.  Htid 
that,  though  It  was  more  convenient  for 
plaintiff  to  drive  as  he  did,  and  though 
others,  to  plaintiff's  knowledge,  had  araie- 
times  driven  upon  the  sidewalk  bridge,  be 
was  not  Justified  in  going  upon  such  bridge, 
and  a  Ju^ment  for  him  oinild  not  be  susr 
tained.— Fisher  v.  Village  of  Oambridjr*. 

10  N.  Y  a  «a 

Change  of  street  grade. 

83.  Under  Laws  N.  T.  1888.  a  118,  pro- 
viding that  viUa^  ahall  be  liable  to  prop- 
erty owners  for  damages  occasioned  by 
changing  the  grade  of  ue  atreata,  the  lia- 
bility of  the  village  ia  the  aame,  whether 
the  existing  grade  was  established  by 
formal  proeeeiungB  or  only  by  general  oea. 
—In  re  Church  of  Oar  Lady  ox  Kercr,  lO 
N.  Y.  a  688. 

88.  The  act  of  1888  Is  applicable  to  a  vil- 
lage, though  it  is  inconsistent  with  the 
local  village  charter  pravlondty  enacted, 
and  the  Tillage  is  liable  in  danuiges  for  the 
Injury  canied  to  propertjr  by  ofaaa\|iBc  the 
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Srad«  of  the  itmt,  thoogh  It  may  nothaT« 
een  liable  for  sach  damage  under  its 
•charter.— In  re  Church  of  our  Lady  of 
Hercy.  10  N.  Y.  a  6S8. 

Contraoti — Delay  In  oompleticm. 

84.  A  contractor  undertaking  to  grade  a 
etreet  within  a  certaio  time  does  not  as- 
sume the  risk  of  any  delay  he  might  suffer 
through  the  operation  of  section  838  of 
the  New  York  city  consolidation  act,  giv- 
ing sewerage  works  a  preference  over  work 
connected  with  other  street  Improvements. 
— Dady  v.  City  of  New  York,  10  N.  Y.  8. 
819. 

83.  In  an  action  on  a  contract  for  grad- 
ing a  street,  which  was  to  be  done  within  a 
-fixed  nomber  of  days,  allowance  to  be  made 
for  dajyi  in  which  work  was  delayed  bv 
the  el^,  tiiere  being  no  evidence  on  which 
to  make  an  apportionment  of  the  over- 
time between  tne  contractors  and  the  city, 
it  was  proper  to  decline  to  charge  that  the 
Jury  might  apportion  the  overtime  so  that 
plaintiff  should  recover  only  for  the  exact 
number  of  days  that  the  work  was  delayed 
by  the  action  of  defendant,  and  in  lieu 
thereof  instruct  the  Jury  that,  if  defendant 
delayed  the  contractors  so  as  to  prevent 
the  completion  of  the  work  within  the  con- 
tract time,  plaintiff  was  entitled  to  a  ver- 
dict for  the  full  amount,  but  that  if  it  had 
caused  no  such  delay  defendant  was  en- 
titled to  a  verdict. — Dady  t.  City  of  Kew 
York.  10  N.  Y.  8.  819. 

86.  A  contract  for  grading  a  street  pro- 
vided that,  in  computing  the  800  days  with- 
in which  theworfcwas  to  be  completed, 
there  should  be  excluded  Sundays,  holi- 
days, and  days  when  work  was  suspended 
by  order  of  the  commissioner  of  public 
works,  and  the  time  during  which  work 
was  delayed  by  any  act  or  omission  of  the 
city,  "all  of  which  shall  be  determined  by 
the  B^d  conunls^ner  of  public  works,  who 
-shall  certify  to  the  same  in  writing. "  /JeUi, 
that  the  obt^ning  of  such  certificate  was 
not  a  condition  precedent  to  the  mainte- 
nance  of  an  action  to  recover  moneys 
«arned  under  the  contract— Da^F  City 
of  New  York,  10  N.  Y.  8.  819. 

 Construotion. 


87.  Where,  after  the  passage  of  an  ordi- 
nance directing  the  grading  and  flagging  of 
a  New  York  city  street,  and  before  the  let- 
ting of  the  contract,  the  proposal  for  which 
specified  the  work  to  he  done  and  the  ma- 
terial to  be  furnished  by  the  successful  bid- 
der, but  did  not  require  him  to  furnish  any 
material  for  fllling,  a  large  quantity  of 
earth  in  the  street,  which  was  capable  of 
being  used  to  fill  the  lower  portion  of  it  up 
to  the  prescribed  grade,  was  taken  away 
by  trespassers  without  the  knowledge  of 
the  city,  the  contractor  has  no  right  to  com- 
pensation therefor  as  against  the  ci^.— 


Palladlno  ▼.  Cfty  of  New  York,  10  N,  Y. 
&  W. 

88.  Spedflcatlons  for  the  work  of  regu- 
lating and  grading  a  street,  which  were  In- 
serted in  the  contract  letting  the  work, 
provided  that,  "if  the  amount  of  material 
excavated  that  It  needed  tor  fllling  shall 
not  be  sufficient  to  regulate  the  street,  the 
contractor  shall  fnmish  and  supply  mate- 
rial of  proper  kind  and  quality  sufficient 
for  the  purpose,  but  only  the  difference 
between  the  total  qnantityof  excavation 
*  *  *  will  be  considered  as  fllling  to  be 
furnished,  and  as  such  to  be  paid  for.** 
No  price  was  paid  for  such  fllling,  norwas 
there  any  provision  in  the  contract  binding 
the  city  to  pay  therefor;  but,  on  the  con- 
trary. It  was  expressly  provided  that  the 
contractor  would  not  ask  or  recover  for 
the  entire  work  any  extra  compensation 
for  the  several  classes  of  work  therein 
enumerated,  "which  shall  be  actually  per- 
formed, at  the  price  therefor  herein  agreed 
upon  and  paid,"  and  in  the  proposala  for 
estimates,  which  were  made  part  of  the 
contract,  it  was  stated  that  work  or  mate- 
rials not  specified,  "and  for  which  a  price 
is  not  paid,  in  the  contract,  will  not  be  al- 
lowed for."  ffeld,  that  these  definite  pro- 
visions and  stipulations  In  the  contrnct 
conlroUed  the  general  language  of  the 
speciflcations  as  to  the  filling  to  be  fur- 
nished and  paid  for,  and  precluded  any  re- 
covery by  the  contractor  for  the  value  of 
earth  obtained  from  other  localities,  and 
used  by  him  in  fllling  up  the  street  to  Us 
required  grade,  and  that,  conceding  the 
specification  to  be  controlling  in  this  re- 
spect, there  could  still  be  no  recovery.  In 
view  of  the  fact  that  the  cost  of  the  work 
exceeded  |1,000,  and  of  Laws  N.  Y.  1882, 
c  410,  %  64.  (the  consolidation  act,)  provid- 
ing that,  whenever  "any  work  Is  necessary 
to  be  done  to  complete  and  perfect  a  par- 
ticular job, "  involving  an  expenditure  of 
more  than  91,000,  it  shall  be  done  br  con- 
tract let  to  the  lowest  bidder.— Palladlno 
V.  City  of  New  York,  10  N.  Y.  a  06. 

Bestiraiziiiig  illegal  oontraot. 

89.  Laws  N.  Y.  1881.  c.  681.  as  amended 
by  Laws  1887.  c.  678,  entitled  "An  act  for 
theprotection  of  tax-payers, "  provides  that 
the  act  shall  apply  as  well  to  those  cases 
in  which  the  officer  or  board  has  not,  as  to 
those  in  which  he  or  U  has,  jurisdiction 
over  the  subject-matter  of  its  action.  A 
complaint  In  an  action  to  restrain  munlcl- 

fial  authorities  from  substituting  electric 
Ifffating  for  gas  lighting  In  a  certain  street 
alleged  that  the  erection  of  poles  for  elec- 
tric lighting  would  impair  the  value  of  the 
land  along  the  street,  including  plaintiff's; 
that  the  contract  price  for  the  electric 
lighting  was  exorbitant,  and  largely  In  ex- 
cess of  the  nine  thereof,  and  of  the  price 
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paid  brother  manlcIpalUles  therefor;  that 
the  cost  would  be  muc/ .  oreater  than  that 
of  gas  lighting:  that  thf  ciit,  ige  would  rea- 
der ttBeiess  many  gas-Um.  j.  etc,  owned 
by  the  dty;  and  that  gai  Mghting  was  eco- 
nomical, aatlaf actoif ->l  a  sacn  u  was 
desired  by  a  majority  f  the  people  of 
the  city,  and  of  tax-pa>erBon  the  street 
Id,  that  the  allegations  were  sufficient, 
on  demurrer,  to  warraut  gTac.Uag  relief  to 
the  tai'payer,  under  the  statoie,  £ongh  the 
municipal  authorities  had  full  control  of 
the  aablect  of  itreet  lighting.— Talcott  T. 
City  of  Buffalo,  10  N.  T.  B.  ^0. 
ABBeBBmenta. 

40.  Laws  N.  Y.  1880.  o.  660.  ^  1,  provid- 
ing thafall  officers  charf^ed  with  any  duty 
connected  with  the  imposition  orcoufirma 
tiou  of  aasessmenta  for  local  Improvements 
In  the  city  of  New  York  are  hereby  direct- 
ed so  to  perform  such  duty  that  assess- 
ments for  all  local  improvements  hereto- 
fore completed  shall  be  finally  passed  upon 

the  board  for  revision  and  correction  of 
assessments,  *  *  *  within  six  months 
after  the  passage  of  this  act,"  is  merely 
directory,  and  an  assessment  may  be  lev- 
ied within  a  reasonable  time  after  the  six 
months  have  expired. — In  re  Gibbons,  10 
N.  Y.  S.  438;  In  re  Lexington  Ave.,  Id. 
 CoDBtruotion  of  sewer. 

41.  Under  Laws  N.  Y.  1887.  c  188.  §  78, 
authorizing  the  trustees  of  the  village  of 
Saratoga  Springs  to  assess  the  cost  of  con- 
structing sewers  "upon  the  property  ad- 
joining and  along  the  line  of  the  same,  and 
Buch  Other  property  as  the  board  may 
deem  to  be  benefited  thereby,  or  may  at 
any  time  enjoy  the  use  thereof. "  an  assess- 
ment for  a  sewer  against  plaintiff  in  per- 
son, where  neither  the  list  nor  the  warrant 
purports  to  be  a  proceeding  in  rem,  or 
makes  any  mention  of  land;  but  merely 
looatea  plaintiff  on  a  particular  street,  and 
describes  the  tax  as  benefits."  is  a  per- 
sonal assessment,  and  not  a  compliance 
with  the  statute,  and  therefore  void.— Mar- 
vin T.  Town.  10  N.  Y.  S.  148;  Hanson  v. 
Same,  Id.  150. 

 Action  to  set  aside. 

43.  Under  Laws  N.  Y.  1880,  c.  68,  §  8. 
making  a  deed  executed  by  the  receiver  of 
taxes  presumptive  evidence  that  the  sale, 
ind  all  proceedings  prior  thereto, "  were 
regular,  and  authorizing  any  person  inter, 
ested  in  property  on  which  an  assessment 
has  been  made  to  bring  an  action  to  re- 
strain a  sale,  an  action  may  be  brought  to 
set  aside  an  assessment,  and  enjoin  a  sale 
thereunder,  though  the  assessment  is  void, 
as  a  sale  thereunder  would  create  a  cloud 
on  plaintiff's  title,  and  could  be  impeached 
only  by  proof  aliunde  the  record. — Marvin 
V.  Town,  10  N.  Y.  B.  148;  Hanson  v.  Same, 
Id.  150. 


48.  The  right  to  maintain  auch  an  sunloo 
is  not  waived  by  plaintiff  appearing  before 
the  board  of  trustees  on  grievanoa  day. 
and  objecting  to  the  amount  of  th«  assess- 
ment Distinguishing  BUton  Fonda.  8C 
N.  Y.  889.— Hiwin  t.  Town,  10  N.  T.  & 
148;  Hanson  Same,  Id.  160. 
Taking  land  for  pnblio  parks. 

44.  Residents  of  a  city  seeking  to  ooc- 
demn  land  for  park  purposes  are  disqoali- 
fled  by  reason  of  interest  to  serve  as  com* 
missioners  to  appraise  the  land  to  bo  taken. 
—In  re  City  of  Rochester,  10  N.  T.  &  486; 
In  re  Warrant.  Id. 

4R.  Laws  N.  Y.  1888.  e.  198,  §  4.  provid- 
ing that,  before  land  can  be  taken  by  the 
city  of  Rochester  for  park  purposes,  the 
common  council  "shall, "  at  its'  next  regu- 
lar meeting  after  the  map  of  the  land  to  be 
taken  has  been  filed  as  required  by  sectioD 
8,  "by  resolation  declare  that  the  city  in- 
tends to  take*  the  land.  Is  mandatoxy.  and 
the  power  to  pass  such  resolution  expires 
with  the  next  regular  meeting  held  after 
the  filing  of  the  map.— In  re  City  of  Roch- 
ester, 10  K.  Y.  S.  436;  In  re  WarraDt,  Id. 

Action  for  personal  injuries — Ho- 
tlce. 

46.  Laws  N.  Y.  1886,  c  572.  g  1,  provid- 
ing that  actions  for  personal  injories 
against  manicipal  corporations  having 
over  50.000  Inhabitants  shall  be  btoni^i 
within  one  year  after  cause  of  action  ac- 
crued, and  that  notice  of  the  Intention  to 
bring  an  action  must  be  served  on  the 
proper  law-officer  of  the  corporation  with- 
in BIX  months  after  right  accrued,  applies 
to  the  city  of  Buffalo,  and  is  not  in  conflict 
with  title  8,  g  7.  of  its  charter,  providing 
that  no  action  for  unliquidated  damages  for 
wrong  or  Injury  shall  be  brought  till  40 
days  after  it  has  been  presented  to  the 
common  coancU  for  audit— Curt  City 
ofBolfalo.  10N.Y.&89& 

47.  A  compliance  with  the  provisions  of 
the  charter  by  presenting  a  petition  to  the 
council  describing  the  injury,  and  praylDg 
that  the  damages  be  allowed  and  paid,  is 
not  a  substantial  compliance  with  the 
terms  of  the  statute;  and  the  action  can- 
not be  maintained  without  such  compli- 
ance.—Curry  T.  City  of  Buffalo,  10  K.  Y. 
&  893. 

Mutual  Benefit  Inflnraaoei. 

See  Inaurance,  8-13. 

Kational  Banks, 

See  Banka  and  BanJbi'ny,  8L 

NeoeBsary  Parties. 

SeeParMM.  l-a 
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NEGUGENCE. 

AooIdenU  at  railroad  cnwiingi,  see  Rail- 
road Companiet,  1-6. 

Action  by  wife,  tee  JBuaband  and  Wfe,  7. 

Contrlbotory,  see  Ma$ter  and  Sgrvant,  28-^1. 

Defective  bridges,  see  Bridatt,  8. 

'——  streets,  see  Muntdpal  CorporaHoni, 
80.91. 

Injuries  to  passengers,  see  Oarriera,  10. 

- —  teiiHDt,  see  Landlord  and  Tanant,2. 
Obstruction  of  highway,  see  Eighioaya,  6-8. 
Of  fellow  servaDts,  see  Master  and  Servant, 
18-23. 

horse  and  street  railroads,  see  Hortt  and 

atmt  RaHroada,  4r-7. 
InsoraDce  agent,  see  /nfurofw,  B. 
Joint  wrong' doers,  compromise  by  one, 

effect,  see  Compramiae.  1. 
master,  see  Matter  and  Servant,  8-17. 
wife's  agent,  liability,  see  SwHsnd  and 

WifaX 

What  oonstitntes. 

1.  In  an  action  for  Injarles  to  plaintiffs' 
team  sustained  by  a  colllsiou  between  it 
and  defendant's,  evidence  that  defendant's 
driver,  having  drawn  ont  of  a  railway  track 
to  ^low  the  passage  of  a  car,  attempted  to 
return  immediately  thereafter,  though  the 
apace  was  then  occupied  by  plaiotifls  light 
wagon,  and  that  in  mailing  the  attempt  de- 
fendant's heavy  truck  came  in  collision 
with  it.  iasoflScient  to  sustain  a  finding  that 
defendant  waa  negligent.— Banmann  v.  Oil- 

mour.  loxY.  asia. 

2.  "While  crossing  a  street  plidntifl  was 
run  over  by  defendant's  wagon,  and  ren- 
dered unconscious.  He  testified  that  he 
remembered  looking  in  both  directions  be- 
Fore  attempting  to  cross.  An  eye-witness 
testified  that  plaintiff  was  knod^ed  down 
by  the  wagon  or  the  horse.  Another  eye- 
witness testified  that  he  saw  plaintiff  fall, 
ind  thonght  that  it  was  the  horse  or  shaft 
:hat  struck  him;  that  the  wagon  was  be- 
ng  driven  "at  a  pretty  nice  gait, "  and  that 
he  driver  did  not  stop  until  he  had  gone 
ibout  12fi  feet  from  where  the  accident  oo- 
;urred.  The  driver  was  not  called  as  a 
ritness.  Beld^  that  the  case  was  properly 
ent  to  the  J  nrr,— Atkinson  t.  Oelsnar,  10 
4*.  T.  &  828. 

mto  llaUe. 

&  Where  two  persons  together  owned  a 
talllon,  and  bad  agreed  to  divide  bis  earn- 
agB  between  them,  and  to  use  bim  in  serv- 
ag  plaintiff's  mare,  both  were  liable  for 
be  negligence  of  one  in  so  doing,  where- 
y  the  mare  was  Inlured^Newman  t, 
tnckey,  10  N.  T.  8.  700. 

4.  One  who  contracts  to  do  blasting  In  a 
treet  ia  not  relieved  from  responaibiuty  to 
ny  person  injured  thereby,  though  be  has 
nblet  the  contract  to  a  third  person, 

V.10N.T.B. — 65 


fix  whoBP  9<^gence  the  injury  oo> 
— Bndi?^  T.^ortanato.  10  N.  Y.  B. 

3a 


tbroO; 
coTrei 

lis. 

■      f  ! 

DangerouB  {»■(  •s. 

S.  Plaintiff  wak  .njured  bv  stepping  on 
some  loose  boards'wtiich  haa  been  snbsti- 
toted  for  the  sidewalk  in  front  of  some 
buildinn  In  course  of  erection.  Defend- 
ant had  a  contract  with  the  owners  of  the 
building  by  which  he  was  to  do  the  ma- 
son, carpenter,  and  iron  work,  to  dig  the 
cesspools,  trenches,  etc,  to  flag  the  side- 
walks, and  by  which  be  was  to  be  respon- 
sible for  accidents  happening  to  iadivlduala 
through  his  acts.  Others  had  separate 
contracts  to  dig  the  cellar  and  do  the 
plumbing.  There  was  evidence  that  the 
boards  had  been  placed  across  an  excava- 
tion in  the  sidewalk  by  the  cellar  contractor, 
by  direction  of  the  architect.  Defendant 
did  not  commence  work  on  the  sidewaltE 
until  after  the  accident.  It  appeared,  how 
ever,  that  he  waa  the  only  one  who  em- 
ployed a  watchman.  Jield,  tbat  plaintiff 
was  entitled  to  go  to  tlio  jury  on  the  ques- 
tion as  to  whether  deTcndant  had  charge 
of  the  premises,  so  ai»  tu  be  responsible  for 
the  accident.— Feard  v.  Karat,  10  K.  T.  & 
408. 

0.  Plaintiff's  Intestate  went  to  defend- 
ant's apartment  house  to  visit  a  servant  of 
one  of  the  tenants,  anM  <'ntered  an  eleva- 
tor used  for  carrying  fr>-*ght  and  servants. 
In  one  side  of  the  oliMitor  was  a  slide, 
movable  up  and  down,  for  the  purpose  of 
taking  on  baggairrr.  ^^  nile  the  elevator 
was  ascending,  imestnii',  either  through 
faintness  or  loss  of  co-.i.  -ousness.  sank  to 
the  floor,  and  fell  tiirm  n  the  slide,  which 
was  open.  £«£d,  tbati  accident  waa  a 
misadventure  for  whit :.  'lefendant  could 
not  be  held  liable.—  :  .  in  t.  Berkshire 
Apartment  Ass'n,  10  N.      B.  116. 

7.  Where  a  hole  in  the  i':.Temeat  in  front 
of  a  stable occQpied  by  di-ti.ndant  as  lessee 
is  left  open  'by  a  person  vho  was  remov- 
ing manure  from  the  pit  under  the  pave- 
ment, for  which  he  bad  a  yearly  contract 
with  defendant,  defendant  is  liable  to  per- 
sons Injured  thereby.— Hughes  v.  Orange 
County  Milk  Ass'n,  10  N.  Y.  B.  252. 

8.  An  owner  of  real  estate,  who  keeps  the 
same  in  a  reasonably  safe  condition,  is  not 
liable  to  a  passer-by  on  the  street  who  is 
injured  by  the  falling  of  a  fence  during  a 
storm  of  sufficient  violence  to  unroof 
houses,  and  do  like  damage.— Norling  v. 
Allee.  10  N.  Y.  8.  97. 

0.  Wheredefendant  caused  lumbertobe 
placed  In  a  street,  the  mere  fact  that  a 
child  about  five  years  old.  in  attempting  to 
climb  upon  the  pile,  pulled  it  over  upon 
himself,  was  suflicient  evidence  of  defend- 
ant's n»ligence  to  make  a  question  for  the 
Jury.— £uT  v.  Cronch.  10  N.  Y.  &  SBSi 
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10:  The  establlsbmeat  of  «  toboggaa 
■llde  tCTOSS  one  of  the  prlndpal  streets  of 
a  popaloue  city  is  of  itself  negligence  suffl- 
elent  to  creftte  liability  (or  injariei  cauied 
•.herabr.—Haden  t.  CTarke,  10  K.  Y.  B.  991. 

CoQtrlbatary  negligence. 

11.  Where,  in  nn  action  for  penontl  in- 
juries, the  queBtion  of  plaintiif's  contrib- 
utory nesligence  is  fairly  submitted  to  the 
jury,  theTr  verdtet  must  control.— Schmidt 
T.  btelawaj  A  H.  P.  R.  Co.,  10  N.  T.  B. 
678. 

la.  FlalDtliTa  intestate,  while  divinK 
from  a  trapece  on  defendant's  betch,  struck 
his  head  against  a  rock  under  the  water, 
and  was  killed.  The  deceased  had  been 
sitting  for  aboat  two  hours  in  full  view  of 
the  bathing  place,  while  the  water  was 
lilled  with  bathers,  many  of  whom  were 
wading  in  the  water,  which  was  not  more 
than  8i  feet  deep.  Hie  trapeze  was  about 
15  feet  high.  Held,  that  deceased  was  neg- 
ligent, ana  the  complaint  was  properly  dis- 
missed. Following  8  N.  Y.  8.  390.— Hinz 
T.  Btarin.  10  N.  Y.  8.  671. 

18.  A  land-owner,  whose  building  was 
erected  over  stone  piers  placed  in  a  canal, 
agreed  to  remoTe  the  piers  within  a  year 
and  substitute  iron  columoa.  so  as  not  ma- 
terially to  obstruct  the  flow  of  the  water. 
The  canal  company  agreed  that  these  iron 
columns  should  remain  in  the  canal  Rslong 
as  the  building  stood.  The  land-owner  did 
nothing  for  several  years.  Metd,  that  he 
will  not  be  permitted  to  recover  for  his  in- 
ability to  rent  the  building  on  account  of 
its  insecurity  resulting  from  the  defective 
condition  of  the  piers,  though  he  request- 
ed the  company  to  turn  off  the  water  so  as 
to  enable  him'  to  make  the  repairs,  and 
notified  it  that  he  would  hold  it  responsi- 
ble for  loss  of  rents,  as  his  own  failure  to 
comply  with  his  agreement,  and  his  neg- 
lect to  repair  the  piers  when  he  had  Uie 
•opportunitv.  contributed  to  his  loss.  — 
United  States  Life  Ins.  Co.  T.  Oswego  Ca- 
-nal  Co..  10  N.  Y.  B,  668. 

Sridence. 

14.  Defendant  constructed  a  bridge  over 
a  trench  he  was  digging  In  a  public  thor- 
oughfare. A  wagon  passing  over  the 
bridge  struck  a  loose  beam  lying  thereon, 
causing  it  to  tilt  up  and  strike  and  injure 
plaintiii.  There  was  evidence  from  which 
It  might  be  inferred  that  the  beam  was 
placed  on  the  bridge  by  defendant  to  di- 
vide the  drive-way  from  the  footpath,  and 
it  appeared  that  defendant's  employer  re- 
placed the  beam  when  it  was  knocked  out 
of  position.  Seld,  that  the  question  of  de- 
fendant's negligence  should  have  been 
submitted  to  the  jury,  though  the  driver 
of  the  wagon  mieht  have  been  more  care- 
fnl.— Clarke  v.  Crimmins,  10  N.  Y.  a  868. 


NUOOTIABI^B  LNSTKTJ- 
MENTS. 

Foment  by  dieek,  see  PqnnM^  ^ 

IndoTsament  and  traaafiw. 

L  Where  a  bank  disconots  a  note  with 
knowledge  that  the  maker  signed  the  sots 
simply  to  make  it  in  proper  form,  and  with 
the  understanding  that  he  assumed  no  re- 
sponsibility in  doing  BO,  Ukere  can  be  lo 
recovery  as  against  such  maker  In  favor  of 
the  bank.— Garfield  Mat.  Bank  t.  ColweH 
ION.  Y.  8.864. 

iL  C  &  Co.,  doing  bnsineaa  in  Hezicfi. 
were  accustomed  to  draw  on  defendant  ic 
New  York,  who  would  accept  their  drafts, 
and  credit  them  with  goods  thsv  shipped  to 
him  from  time  to  time.  These  draf  la  woold 
not  be  drawn  against  an^  particular  ship- 
ment. In  a  letter  notifying  defendant  of 
the  shipment  of  a  large  qoantitT  of  coffee, 
C.  &  Co.  mentioned  that  they  had  drawa 
on  him  in  favor  of  a  Hexican  bank,  which 
would  cash  the  draft  on  receiving  tele- 

f graphic  advice  of  acceptance.  The  btok 
ndorsed  the  draft  generally  to  plaintiffs, 
its  New  York  correspondents,  and,  defesd- 
ant  having  accepted  it  without  objecikis. 
plaintiffs  immediately  telegraphed  to  tht 
bank,  which  thereupon  paid  C.  &  Co.  tb« 
face  value  of  the  draft,  and  plaintiffs  cred- 
ited the  bank  with  the  amouot  of  it  The 
course  of  dealing  between  the  bank  sod 
plaintiffs  was  for  the  former  to  make  remit- 
tances from  time  to  time  to  plaintiffs,  and 
then  draw  on  them.  Held,  that  plaintiffi 
were  b<ma  fida  holders  of  the  draft. — Cop- 
pell  V.  Philllpson,  10  K.  Y.  6.  901;  Id.  M. 

Bights  of  sureties  on  aooommoda- 

tion  note. 

8.  Where  the  sureties  apon  an  acconuno- 
dation  note  payable  to  the  payee  or  bearer 
supposed,  when  they  signra  it,  that  it  was 
to  be  delivered  to  the  payee,  and  the  moaey 
upon  it  obtained  from  her.  but  there  was 
no  agreement  to  that  effect,  the  fact  that 
the  principal  debtor  sold  it  to  another  did 
not  constitute  a  diversion  thereof;  and  the 
fact  that  the  hnyer,  who  paid  full  valoe, 
knew  that  they  signed  witn  that  expecta- 
tion, did  not  affect  his  bona  fidcu.  nor  bii 
right  to  recover  from  them.— benjamin  v. 
Rogers,  10  N.  Y.  8. 777. 

Notice  of  non-payment — Waiver. 

4.  A  mortgage  was  given  to  secare  tht 
payment  of  ul  notes  of  a  firm  indorsed  b; 
the  mortgagor,  which  a  bank  then  held  or 
might  hold  thereafter.  At  the  matority  of 
the  last  of  a  series  of  renewals  the  bank 
received  from  the  firm  by  mail  thefr  note, 
indorsed  by  the  mortgagor,  with  a  letter 
stating  that  It  was  to  take  ap  the  one  due 
that  day.  This  was  held  for  the  approval 
of  the  directors,  which  was  cefuMo.  Ke 
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notice  of  non  payment  wu  fflTen.  It  had 
been  the  custom  of  the  bank  to  accept  re- 
newal DOtes,  which  would  be  applied  by 
the  caahier  on  the  day  of  their  receipt  in 
itsyment  of  the  maturing  one.  Sm,  the 
indorsement  of  the  new  note  Justified  the 
bank  in  believing  that  the  mortxagor 
knew  that  the  one  last  discounted  would 
not  be  paid  at  matnrity,  and  was  a  waiver 
of  notice  of  non-payment.— National  Hud- 
aou  River  Bank  t.  Raynoldi,  10  N.  T. 
a  669; 

AotioiiB  on — Defenses. 

&.  In  an  ution  upon  a  note  purporting 
to  have  been  executed  to  plaintifC  by  de- 
fendautfl'  intestate,  and  to  be  payable 
after  iateatate's  death,  it  appeared  that 
plaintiff  was  a  nephew  of  the  Intestate, 
that  he  had  no  property,  and  had  had  no 
bnaineu  tranaactJons  with  Intestate  of  any 
significance.  Bzperti  testified  against  the 
genuineness  of  toe  signature  to  tbe  note 
after  comparison  with  known  signatures. 
But  other  witnesses  gave  contradictory 
testimony  after  a  similar  comparison,  and 
it  waa  shown  that  plaintiff's  father  had 
been  in  partnership  with  intestate.  Held. 
that  a  decision  against  tbe  defense  of  for- 

fery  would  not  be  disturbed.— Holmes  v. 
;oper.  10  N.  Y.  8.  384. 
6.  Plaintiff  bad  worked  for  defendant 
for  a  period  of  28  weeks  under  a  contract 
by  which  he  was  to  be  paid  $20  per  week 
for  that  period,  and  the  note  sued  on  was 
given  for  a  balance,  admitted  not  to  have 
been  paid.  S»ld,  that  it  was  proper  to  re- 
fuse to  submit  to  the  Jury  tbe  defenses  of 
failure  of  consideration,  and  of  fraud  in 
estimating  the  value  of  the  work  done.— 
Redmond  v.  Tone,  10  N.  T.  &  SOS. 

NewXy-Discovered  Evidence. 
See  iKw  ZHoJ;  4r6L 

NEW  TRTATi. 
In  orimlnal  cases,  eee  Oriminat  Law,  6.  9. 

AppUostion. 

1.  Under  Code  Civil  Proc  N.  Y.  g  lOOB, 
providing  that  entry,  collection,  or  other 
enforcement  of  a  Judgment  does  not  prej- 
ildice  a  subsequent  motion  for  a  new  trial, 
such  a  motion  does  not  come  too  late,  where 
the  Judgment  Is  entered  on  the  39th  day  of 
June,  the  case  is  settled  and  filed  and  no- 
tice of  the  motion  served  in  the  following 
September,  and  tbe  motion  Is  heard  on  tbe 
1st  of  October.— Holmes  t.  Roper.  10  N.  Y. 
S.  284. 

Surprise. 

2.  In  an  action  by  a  brakeman  for  per- 
sonal injuries  snstained  by  his  being 
crushed  between  two  cars,  from  one  or 
which  pliUntUE  slleged  that  the  bfimper 


was  gone,— which  was  denied  by  defend- 
ant,— s  new  trial  will  not  be  granted  de- 
fendant oo  the  ground  of  surpnse  becsase 
plaintiff  adduces  evidence  to  show  that  he 
was  compressed  within  a  space  of  six 
inches,  and  that  his  Injuries  are  permanent 
and  incurable,  as  such  evidence  Is  within 
tbe  issues  of  tbe  case,  and  cannot  be  re- 
garded as  a  surprise.— Cole  t.  Fall  Brook 
Coal  Co.,  10  N.  Y.  8.417. 

Inadvertence. 

8.  The  fact  that  plaintiff  had  forgotten 
the  presence  of  a  third  person  at  a  settle- 
ment of  a  disputed  claim  between  himself 

and  defendant,  as  to  which  settlement  both 
parties  testified  at  the  trial,  is  not  a  reason- 
able ground  for  a  new  trial;  and  an  affida- 
vit by  plaintiff  that  be  was  unable  to  pro- 
cure the  testimonv  of  the  third  jterson  at 
the  trial,  though  he  nsed  every  effort  he 
thought  necessary.  Is  insnfflcfent  to  show 
diligence,  in  tbe  absence  of  a  statement  as 
to  what  he  in  fact  did,  or  what  efforts  be 
in  fact  pat  forth,  to  procure  such  testimo- 
ny.—Wilcox  V.  Joslin.  10  N.  Y.  &  842. 

XTewly-diBoovered  evidence. 

4.  In  an  action  on  a  note  alleged  to  have 
been  made  by  defendant's  intestate,  on 
conflictingevldence.  the  jury  found  against 
defendant  on  the  Issues  of  forgery,  duress, 
and  no  consideration.  Affidavits  support- 
ing a  motion  for  a  new  trial  on  the  ground 
of  Dflwly-dlscovered  evidence  were  to  tbe 
effect  that,  at  about  the  time  and  subse- 
quent to  the  date  of  the  note  sued  on,  the 
Intestate,  in  the  presence  of  plaintiff,  told 
several  persons  that  he  did  not  owe  s  dol- 
lar,  and  that  be  Intended  that  his  property 
should  go  to  bis  only  child,  and  that  plain- 
tiff did  not  dissent  from  such  statement 
Other  evidence  to  be  adduced  was  to  tbe 
effect  that,  after  the  data  of  the  note, 
plaintiff  had  said  that  his  onde  was  going 
to  leave  him  a  present  when  be  died.  A 

Eaper  was  also  discovered  after  the  trial 
earing  a  date  prior  to  tbe  date  of  tbe  note, 
and  indicating  a  settlement  of  all  transac- 
tions between  the  intestate  and  plaintiff's 
father,  with  whom  intestate  had  been  in 
partnership.  Be^  that  the  motion  should 
have  been  granted.— Holmes  v.  Roper,  10 
N.  Y.  8.  384. 

0.  Newly-discovered  evidence  to  the  ef- 
fect that  prior  to  the  injury  complained  of 
plaintiff  b^  been  injured  in  a  railroad  ac- 
cident is  not  available  as  ground  for  a  new 
trial,  though  plaintiff's  counsel  stated  in 
tbe  course  of  tbe  trial  that  plaintiff  had  al 
ready  stated  that  he  was  perfectly  sound 
and  healthy  before  his  fall  and  injury,  and 
that  he  had  received  none  other,  as  such 
statement  of  counsel  will  not  be  deemed  a 
stipulation  in  tbe  absence  of  anything  to 
show  that  it  was  intended  to  be  su(A.— 
Page  V.  City  of  New  York,  10  N.  Y.  &  aM. 
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INDSZ. 


8.  C.  0.  raeoTered  property  for  the  heiri 
of  J.,  under  an  agreement  uat  he  shoold 
have  4^  per  cent  of  the  amount  recoT- 
ered.  After  making  th«  agreement,  but 
before  recoTering  the  property,  C.  C.  made 
an  agreement  witb  B.,  whom  be  had  em- 
ployed to  discover  the  heirs  of  J.,  where- 
oy,  "in  consideration  of  the  Berrices  ren- 
dered in  discovering  the  heirs  of  J.,  and  In 
settling  witb  them,  la  advance,  the  basis 
of  theTabove]  contract.**  B.  was  to  have, 
of  the  471  per  cent.,  H  per  ceuL,  and,  on 
certain  contingencies,  10  per  cent  C.  C. 
also  made  agreements  witb  other  persons, 
securing  to  them  shares  of  his  interest  in 
the  agreement  with  the  heirs  of  J.  In  an 
action  to  settle  disputes  as  to  the  amounts 
the  various  parties  were  entitled  to,  it  was 
adjudged  that  B.  was  entitled  to  ?i  per 
cent  Thereafter  the  attorney  of  B.  gave 
D.  C.  an  option  to  buv  the  interest  of  B. 
within  six  months.  Towards  the  end  of 
tbat  period,  D.  C.  availed  himself  of  the 
option,  and  paid  the  money.  Thereafter 
C.  C.  moved  to  set  aside  tbat  part  of  the 
Judgment  giving  B.  7i  per  cent.,  and  for  a 
new  trial,  on  the  ground  tbat,  before  be 
agreed  to  give  B.  the  7i  per  cent,  the  lat- 
ter falsely  represented  to  bim  tbat  tbe 
heirs  of  J.  hftd  agreed  that  B.  should  have 
that  amount  of  the  47^  per  cent  to  be  al- 
lowed for  recovering  the  property.  The 
affidavit  of  C.  C.  sbowed  tbat  he  had  dis- 
covered this  about  the  time  the  option  was 
given  to  D.  C.  Affidavits  were  made  by 
B.'s  attorney  and  by  D.  C.  that  thev  in- 
formed C.  0.  of  tbe  option,  and  of  the 
time  when  tbe  payment  would  be  made, 
but  that  be  said  nothing  of  any  objection 
to  B.'s  claim.  It  further  appeiired  that  C. 
G.  was  unfriendly  to  D.  C.  Held,  tbat  a 
new  trial  was  properly  denied,  as  the  con- 
duct of  0.  C.  snowed  an  intention  to  de- 
fraud D.  C;  and,  moreover,  the  contract 
Itself  showed  tbat  C.  0.  was  not  induced  to 
make  it  by  reason  of  any  such  misrepre- 
sentations, but  in  consideration  of  services 
tbereis  specified.— Cbester  v.  Jumel,  10  N, 
Y.  8.  57. 

Statutory  new  trial  as  of  right. 

7.  A  judgment  in  ejectment  entered  by 
the  court  of  appeals,  pursuant  to  a  stipu- 
lation by  appellant  under  Code  Civil  Proc 
N.  T.  g  191.  subd.  1,  that  judgment  abso- 
lute should  be  entered  against  him,  if  the 
order  of  the  general  term  granting  a  new 
trial  should  be  affirmed,  is  not  within  sec- 
tioD  15^,  providing  that  a  new  trial  mav 
be  had  as  a  matter  of  right  "after  a  final 
Judgment  rendered  upon  an  issue  of  fact " 
— RoberU  v.  Baumgarten.  10  H.  T.  8.  010. 

Next  of  Kill. 
Sm  ilsseflU  and  Ihilribution,  S 


Notice. 

For  appointment  of  adminlstraton,  see  Bz- 

ecutora  and  Adminittralon,  3. 
Of  meeting  of  trustees  of  religionatodety, 
see  EiUgiout  Soeietita,  1. 
non-p^ment  of  note,  see  SagoUaitM  In- 

wirumentt,  4. 
proceedings  to  establish  Ughwej*  lee 
BiffAvai/*,  &• 

NtnSANCE. 

Publio  nulBanoe. 
1.  Under  the  authority  of  Bochester 
Charter.  S  876,  which  empowere  tte 
common  council  to  provide  by  ordinance 

for  the  filling  up,  draining,  and  cleansing 
of  any  damp,  foul,  or  unwholesome  yards, 
slips,  or  cellars,  the  ordinance  of  October 
25,  1887,  §  4,  provides  tbat  everr  owner  or 
occupant  of  a  stone-quarry  shall  either 
cause  the  same  to  be  filled  level  with  tbe 
ground,  or  tbe  water  therein  to  be  drained, 
and  the  quarry  kept  dry.  Held,  the  ordi- 
nance was  intended  for  tbe  abatement  of 
nuisances  dangerous  to  public  health,  and 
does  not  apply  to  a  large  pondwhicb  has 
existed  in  an  abandoned  quarry  for  more 
than  40  years,  is  fed  by  a  copious  aprine. 
discharges  into  a  sewer,  contains  baas  and 
other  valuable  fisb,  and  bas  been  used  as 
an  ice  pond  for  many  years. — Cltj  of  Roch- 
ester V.  Simpson,  10  N.  Y.  a  409. 

3.  Tbe  fact  that  In  summer  it  sometimes 
emits  an  unpleasant  odor,  and  a  ^reen  arum 
gathers  at  the  edge,  tbat  dead  animala,  suL-h 
as  cats  and  dogs,  have  been  taken  from  it. 
and  tbat  when  raised  to  a  certain  height 
tbe  water  soaks  from  it  into  neigbborioc 
cellars,  does  not  make  it  a  nuisance  to 
which  the  ordinance  can  he  applied.— City 
of  Rochester  t.  Simpson,  10  N.  T.  &  4M. 

Zzijunotion. 

8.  The  fact  that  a  building  in  ooorae  of 
construction  may,  when  completed,  be 
used  for  a  business  which  will  be  a  nui- 
sance to  an  adjoining Owner.is  notagroond 
for  restraining  tbe  completion  of  the  build- 
ing, where  It  Is  not  of  itself  a  nuiaaiMik— 
Deplerris  t.  Uattem.  10  N.  Y.  a  088. 

Obstmotioxu 

Of  highways,  see  Sighwajf*,  Q-& 

OFFIOB  AND  OFFIOEK. 

Bee,  also.  Judge;  JuaticM  of  Vu  Pw;  Skgr- 
iffaar^  Ckfnalablea. 

Liability  of  county  treainrer,  see  OnoiCMa, 

8. 

Municipal  officers,  see  JftmCo^pal  Obsyoro- 

tiona,  7,  38. 

Officers  of  corporatioa,  urn  Qaiyeratfwi,  4. 
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Oompenaatlon— f ower  to  reduoe  sal- 
ary. 

Under  Laws  N.  T.  1871,  c.  688,  creatlnff 
a  board  of  apportioDment  for  tbe  city  and 
count;  of  fiew  York,  with  aathorlty  to 
regulate  the  snlaries  of  offlcera  and  em- 
ployes of  the  city  and  county,  a  aubpcena 
server  in  the  office  of  the  district  attorney, 
appointed  under  a  resolntion  of  the  board 
of  supervlaors  of  the  county,  is  a  county 
officer,  whose  salary  may  be  reduced  by 
such  board  from  the  rate  Qzed  by  the 
legislature.  FoltowiDir  Dolan  t.  Mayor,  6 
Hun.  S06.— Reilly  t.  City  of  New  York.  10 
N.  T.  a  847. 

Opinion  Evidenoe. 

See  Bvidenee,  14-17. 

OSLDEBB, 

Aooeptanoe— Oondltloiu. 

1.  Where  defendants  accept  an  order  on 
them  for  the  payment  of  money  by  writ- 
ing thereon  "Accepted,  payable  out  nt"a 
certain  payment,  the  acceptance  is  condi- 
tional, and  becomes  absolute  when  the 
apeclfled  payment  is  made  to  defendants. 
—Flanagan  t.  Mitchell,  10  N.  Y.  &  281 

 Conalderation. 

2.  Where  plaintiff  teatlfles  that  Iw  took 
an  order  In  payment  for  plastering.  In  re- 
liance on  defendants'  promise  to  accept  it, 
and  forebore  to  file  a  lien  against  the  party 

f giving  the  order  for  the  amount  doe  him. 
t  is  immaterial  whether  oi  not  defendants 
received  any  consideration  for  their  ao- 
ceptanoe,  w  plaintiff's  forbearance  is  suf- 
ficlenttobindthem.— Flanagan  T.HItchell, 
10  N.  T.  &  m 

OrdluanoeB. 

See  Municipal  Oorporationt,  2-4. 

Oysters. 

Disturbing  oyster-bed,  see  Fitherltt, 

PABENT  AND  CHILD. 

bee,  also.  QuarAian  and  Ward;  Irtfaney. 

Custody  of  child. 

1.  On  a-petltion  by  the  father  for  a  writ 
of  habeM  BorntM  to  obtain  the  caatody  of 
bis  minor  child  from  her  grandmother,  it 
appeared  that  respondent  oad  reared  the 
cnild  from  infancy,  in  a  borne  of  wealth 
and  refinement,  and  that  the  child,  who  was 
about  seven  years  old,  was  devoted  to  re- 
spondent, and  desired  to  remain  with  ber. 
Petitioner  had  no  means  to  apeak  of,  and 
no  home,  and  Intended  to  have  the  oUld 
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live  with  his  father  and  step  mother.  He 
had  failed  to  support  his  wife  during  her 
life,  and  he  did  not  attempt  lo  get  the  cus- 
tody of  the  child  till  after  her  death.  Beid. 
that  the  interests  of  the  child  required  that 
she  should  be  left  wltb  respondent^Pad- 
dock  V.  Eager,  10  N.  Y.  S.  710. 

2.  On  habeaa  eorpvt  by  the  grandfather 
of  a  child  two  and  a  half  years  old.  It  ap- 
peared that  the  child's  mother  had  died  at 
the  house  of  petitioner,  her  father;  that 
the  child  remained  there  about  one  and  a 
half  years,  when  defendant,  her  father,  ob- 
tained custody  of  her.  and  immediatelv 
placed  her  in  an  asylum  for  destitute  chil- 
dren; that  ^defendant  had  not  married 
again,  and  had  no  home  to  which  he  could 
take  his  daughter,  and  no  person  who  could 
take  care  of  her;  and  that  petitioner  Is 
able  to  give  the  child  such  care  as  one  of 
her  years  should  have.  Held,  that  custody 
would  be  awarded  to  petitioner. — In  re  Rte- 
maon,  10  N.  Y.  8.  6ld;  In  re  Holser,  Id. 
Liability  for  serrioeB. 

8.  Upon  her  marriage  plaintiff  ceased  to 
live  with  her  parents.and  became  estranged 
from  her  mother.  After  several  yeara  the 
mother,  who  was  then  80  years  old,  alone 
and  helpless,  sent  for  plaintiff  to  come  and 
take  care  of  her,  and  plaintiff  did  so  for  90 
weeks,  and  then  left  her.  Held,  Uiat  a 
promise  to  pay  for  the  services  would  be 
inferred.— Wllsey  v.  Franklin,  10  N.  Y.  8. 
888. 

Parol  Evidence, 
Bee  Etridtnee.  l»-8t 

PAKTIHS. 

Misjoinder,  demurrer,  see  PbodAi^,  1, 

ITeoessaxy  parties. 

1.  A  eeMfui  que  truat,  while  a  proper  party. 
Is  not  ordinarily  a  necessary  party.  In  pro- 
ceedings to  foreclose  a  mortgage  given  by 
his  trustee;  and  the  complaint  Is  not  de- 
murrable for  defect  of  parties  because  of 
the  non-joinder  of  the  cfaiuiqu*  trutt:  the 
remedy  being  a  motion  that  he  be  brought 
In.— Harlem  Co  op.  Bldg.  ft  Lou  Aaa'n  v. 
Quinn.  ION.  Y.  ft  883. 

8.  A  resolution  granting  permission  to  a 
railroad  company  to  lay  Its  tracks  In  Uie 
streets  of  a  village  required  the  company 
to  give  its  bond  conditioned  to  indemnify 
the  village  from  all  damages  sostaioed  from 
the  building  of  the  road.  The  bond  waa 
given,  and  the  village  brought  inlt  there- 
on, claiming  that  the  condition  had  been 
broken.  lleld.  that  this  did  not  render  the 
village  a  necessary  or  proper  party  to  an 
action  to  foreclose  a  mortgage  ^ven  by  the 
company  to  secure  a  series  of  Its  bonds. — 
Farmers'  L.  ft  T.  Co.  v.  New  Rochelle  ft 

P.  R,co..  lOK.  Y.  asia 
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8.  Where  a  complaint  by  an  heir  to  re- 
strain the  desecration  of  bis  ancestors' 
graves  prays  damages  for  the  destruction 
already  committed.  It  is  not  defective  for 
failing  to  show  that  ail  persons  in  ioterest 
are  made  parties,  for  plaintiffs  can  only  re- 
cover for  such  damages  as  they  have  sus- 
tained, and  not  for  those  sustained  by  per- 
sons not  parties  to  the  suit. — Slitchell  v. 
Thome,  10  N.  Y.  S.  682. 
Objection  for  defect  of  parties — How 

4.  Code  Civil  Proc.  N.  Y.  §  488.  provides 
that  where  the  defect  appears  on  the  face 
of  the  complaint  defendant  may  demur. 
Section  498  provides  that  vrhere  the  defect 
does  not  so  appear  the  objection  may  be 
taken  by  answer.  Section  499  provides 
that  an  objection  not  taken  by  answer  or 
demarrer  is  waived.  Held  that,  where  the 
complaint  in  an  action  for  slander  shows 
that  plaintiff  is  a  married  woman,  the  ob- 
jection that  her  husband  should  have  been 
Joined  can  be  taken  only  by  demurrer. — 
Ward  V.  Deane.  10  N.  T.  8. 
SabBtitution. 

6.  Under  Code  Civil  Proc  N.  Y.  §  788, 
providing  that  the  court  may  strike  out 

fiarties,  and  add  othors,  where  a  person  is 
mproperly  joined  In  the  complaint  with 
others  as  a  defendant,  the  court  may  strike 
out  the  name  of  such  person,  and  substi- 
tnte  one  who  should  have  been  made  a  de 
fendant— Kiley    Stem,  10  N.  Y.  &  6. 

FABTmON. 

Bights  of  pnrohaser. 

Where  a  testator  devises  all  his  property 
to  executors  in  trust  to  apply  the  per- 
sonalty and  the  rents  of  the  realty  to  the 
payment  of  his  debts  and  of  specific  lega- 
cies, and,  after  their  payment,  then  over  to 
designated  persons,  the  trust,  even  if  in- 
valld  as  such,  is  good  as  a  power.  The 
testator,  therefore,  did  not  die  Intestate  as 
to  any  of  his  property;  and  a  purchaser 
under  a  decree  of  sale  rendered  in  an  ac- 
tion for  the  partition  of  the  land,  to  which 
all  the  devisees  and  legatees  were  parties, 
takes  a  marketable  title,  though  testator's 
heirs  were  not  represented.— Hoepfner  v. 
Seveatre.  10  K.  Y.  B.  Bl. 

FABTNBBSHIF. 

Power  of  partner  to  bind  firm. 

1.  Where  a  partner  is  designated  on  the 
cards  of  the  firm  as  "general  manager,* 
opens  hank  accounts  in  behalf  of  the 
firm,  and  appears  to  be  the  leading  part- 
ner, it  cannot  be  objected.  In  an  action  on 
a  note  Indorsed  by  luch  member  In  the 
flim  name,  that  he  ma  forbidden  by  the 


artlclei  of  partnenhip  to  make  the  Indorse- 
ment, where  pl^ntin  denies  that  be  knew 
of  the  restriction  In  the  articles,  irtiich 
were  In  the  Chinese  language,  and  the  pro- 
ceeds of  other  similar  notes  discoonted  by 
plaintiff  are  traced  to  banks  In  which  the 
firm  accounts  were  kept. — Johnaon  T.Hon 
Lee,  10  N.  Y.  S.  9. 

 Ofier  of  judgment. 

a.  Code  Civil  Proc.  N.  Y.  g  788,  provld- 
Ingtfaat**  defendant  may,  before  trial,  serve 
on  the  plaintifTs  attorney  a  written  offer 
to  allow  Judgment  to  be  taken  a^lnat  him 
for  a  earn  *  •  *  therein  apecified,"  and 
that  "if  Uiere  are  two  or  more  defendants, 
and  the  action  can  be  severed,  a  like  offer 
may  be  made  by  one  or  more  defendants, 
against  whom  a  separate  judfnnent  maybe 
taken, "  does  not  authorize  one  partner,  oa 
whom  process  against  the  firm  is  served, 
to  bind  his  copartners  by  an  offer  of  judg- 
ment against  the  firm.— Rich  t.  Boberu,  10 
N.  Y.  £  916. 

Dluolatlon — Custody  of  books. 

8.  On  the  dissolution  of  a  partnersbip 
between  plaintiff  and  his  father,  it  vks 
attreed  that  the  latter  should  retain  the 
books  of  the  firm,  collect  the  accouuta.  and 
pay  its  debts.  Subsequently  plaintiff  made 
a  general  assignment  to  bis  father  for  the 
benefit  of  creditors.  On  the  death  of  the 
father,  plaintiff  brought  suit  against  the 
next  of  kin  and  executora,  to  recover  pos- 
session of  the  hooks.  SeUi,  that  an  order 
made  therein,  giving  plaintiff  the  absolute 
and  unrestricted  custody  of  the  books, 
should  be  modified  so  as  to  have  them 

g laced  In  the  custody  of  some  person,  where 
oth  parties  could  have  access  to  diem. — 
Davis  v.  Davis.  10  N.  Y.  B.  887. 

Dlasolntion  and  Bocaanting. 

4.  A  transfer,  after  notice  of  dissolution, 
by  two  members  of  a  firm,  of  all  the  firm 
property,  to  a  corporation  organized  by 
them  for  the  purpose  of  continuing  the 
business  under  a  new  arrangement,  cannot 
affect  the  rights  of  a  remaining  partner  who 
does  not  consent  thereto;  and  he  is  there- 
after etfUtled  to  the  exclusive  control  of  all 
tlie  firm  property  for  the  purpose  of  wind- 
ing up  the  partnership  business.  Affirming 
9  N.  Y.  S.  888.— Macdonald  v.  Trojan  But- 
ton-Fastener Co.,  10  N.  Y.  &  91. 

0.  In  such  a  case,  a  reiMlTer  of  the  Ann's 
property  will  not  be  appointed  oiIWb  the 
remaining  partner  ne^ects  to  perform,  or 
Improperly  performs,  bis  datT  of  closin;^ 
up  the  business  as  expeditionsly  ae  may  be. 
with  due  regard  to  the  interests  of  all  con- 
cerned. —  Macdonald  t.  Trojan  Botton- 
Fastener  Co..  10  N.  Y.  8.  91. 

6.  In  a  suit  for  an  acoonnUng  between 
partners,  it  appearing  on  a  prdiminatr  re- 
port of  a  referee  that  than  ace  aMOta  of 
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the  Ann  not  disposed  of.  ui  interlocatory 
Judgment  is  proper,  appolDtinic  a  receiver 
and  directiDg  that,  after  passiog  his  final 
accoont.  the  trial  he  resumed  Before  the 
same  referee.— Smith  t.  FItchett,  10  N.  Y, 
S.  459. 

7.  Though  there  are  unpaid  judgments 
against  a  firm,  one  partner  may  have  an 
accountinf  and  recoTer  his  share  of  the 
net  surplus  in  the  hands  of  the  other,  who 
holds  all  the  assets.— Smith  t.  Fitchett,  10 
N.  Y.  8.  459. 

8.  Where  a  referee  has  taken  as  account 
of  partnership  transactions  covering  four 
years,  and  the  books  are  made  part  of  the 
case,  bat  not  handed  up,  and  no  requests 
vrere  made  for  findings  as  to  disputed 
items,  and  it  is  practically  impossible  to 
re-examine  the  accounts  without  great 
danger  of  making  more  mistakes  tban 
woold  be  corrected,  that  will  not  be  done, 
but  the  findings  of  the  referee  will  be  af- 
firmed.—Smith  v.  Fitohett,  10     Y.  B.  439. 

Firm  Uabilities. 

9.  Plaintiff  loaned  money  to  one  who 

Fint  It  into  a  partnersbip  business  with  de- 
endant.  Afterwards  the  borrower  retired 
from  the  firm,  and  assigned  his  Interest  to 
bfs  wife.  Defendant,  upon  inquiry,  as- 
sured plaintifE  that  the  interest  on  the  bor- 
rower's note  to  her  would  be  paid  the  same 
as  before;  and  subseqaenUy,  hnt  before 
the  note  was  due,  executed  a  new  note  In 
exchange  therefor,  payable  on  demand, 
and  signed  in  the  firm  name.  It  was  un- 
derstood that  the  money  should  remain  in 
the  business,  and  thereafter  the  interest 
was  paid  by  checks  in  the  firm  name. 
JIM  safflcient  evldwce  that  defendant 
considered  it  ■  firm  liability,  and  a  rerdict 
swalnst  him  was  properly  directed.— Paul 
w.  SteTena,  10  N.  Y.  &  44& 

pBSseXLgen. 

See  Oarritra,  8-10. 


PAYMBNT. 

See,  also.  Accord  and  Satitfaetian;  (km- 
primiae;  ReUiut  and  DiMeharg*, 

Of  legacies,  see  WiU$,  H^SL 

Bridenoe  — Weigbt  and  snfAoienoy. 

1.  Plaintiff  testified  that  defendant,  a 
broker,  had  sold  a  note  for  him,  and  tbat 
he  had  refused  to  pay  over  the  proceeds. 
Defendant  gave  evidence  tending  to  show 
that  the  reUtion  of  banker  and  customer 
existed  between  him  and  plaintiff,  and  that 
he  bad  pidd  out  sach  proceeds  on  checks 
drawn  by  plaintiff.  A  letter  from  plaintiff 
waspnt  in  evidence  in  which  he  spoke  of 
leavfngmoney  on  deposit  with  the  defend- 
ant Stid,  that  a  Judgment  for  plaintiff 


for  sach  proceeds  would  not  be  disturbed. 
— Darrah  t.  Boys,  10  N.  Y.  B.  607. 
By  ohedk.. 

8.  Defendant  being  indebted  to  plaintiff 
sent  his  check  to  the  latter  expressing  in 
terms  on  its  face  that  it  was  "  in  full. "  The 
check  was  for  leas  than  the  debt,  and  was 
neither  presented  nor  returned  until  ten- 
dered back  at  the  trial.  Defendant  suffered 
no  loss  by  reason  of  plaintiff's  failure  to 
present  the  check,  ffeid,  that  this  was  not 
a  payment  in  full  or  pro  tonto^— Flynn  r. 
Woolsey.  10  N.  Y.  &  876. 

Application. 

8.  Plaintiffs  assignor  was  a  stock-broker, 
and  indebted  to  defendant,  his  mother,  to 
whom  he  bad  given  a  policy  of  life  insur- 
ance as  collateral  security.  In  an  action 
to  recover  the  policy,  the  question  involved 
was  the  amount  of  the  indebtedness  still 
anpaid-  Assignor's  books  contained  two 
accounts,  with  entries  in  reference  to 
his  indebtedness  to  defendant.— one  an  ac 
count  of  the  principal;  the  other  an  inter- 
est account,  in  which  were  entered  evetr 
month  the  amounts  of  interest  paid  or  cred- 
ited to  his  creditors.  The  interest  account 
showed,  and  defendant  admitted,  that  as- 
signor paid  defendant  a  certain  amount 
every  month,  for  several  years,  which  was 
In  excess  of  the  interest  due  her.  These 
payments  were  not  referred  to  In  tbe  ac- 
count of  the  principal  debt  Ifeld,  that  the 
payments  were  not  intended  to  and  did  not 
apply  to  any  extent  on  the  principal  debt, 
— Eberlin  v.  Palmer,  JO  N.  Y.  8.  «». 

Performance  of  Contracts. 
See  Omtraett,  U-14. 

PhysiciaaB  and  Snrgeon^ 

Privileged  commanlcations.  see  IFUnsas, 

TLEADINQ. 

See,  wXto,AanimptU,  8;  ^ecimmt,i;  .Wavdi; 

Statute  t^,  6;  Ij^unethn,  8. 
Bill  of  particulars,  see  LiM  and  Slander, 

8. 

In  Justice's  court*  see  JunHeeeofthe  Paaee,  4 
Power  of  referee  to  allow,  amendment,  see 

B^erenee,  6. 
Time  to  answer,  see  iVoeffM^  iMil  CoMetX 

!  Demurrer. 

1.  Code  Civil  Proc.N.Y.  6  488,  providing 
'  that  defendant  may  demur  to  the  com- 

filaint  when  it  appears  that  "there  is  a  mis- 
olnder  of  parties  plaintiff,** or  "a  defect 
of  parties  plaintiff  or  defe£idant,"does  not 
authorize  a  demurrer  because  there  is  a 
misjoinder  of  parties  defendant- Faxton 
T.Brogan,10irY.&  808. 
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ZMDEZ. 


Answer. 

2.  A  complaint  allefred  aa  plaintiffs'  caase 
of  action  that  defendant,  as  the  agent  of 
plaintifta.  sold  goods  for  them,  and  received 
therefor  certain  moneys,  which  be  refused 
to  pay  over  on  demand.  The  answer  ad- 
miitclj  the  agencT,  the  sale  of  the  goods. 
8D(I  thereceiptof  monej's.  bot  denied  every 
other  aUegRtion  in  the  complaint.  Held, 
that  a  judgment  for  plaintiffs  on  the  an- 
swer was  erroneous. — Harland  t.  Howard. 
10  N.  Y.  8.  449. 

8.  An  answer  in  an  action  on  a  note  which 
avem  that  there  was  "an  entire  failure  of 
coitsiderntion  "  for  the  note,  and  which  de- 
nies that  "the  amount,  or  any  part  thereof, 
is  due,"  Is  not  frivolous.— Churchill  v.  Wit- 
beck,  10  N.  Y.  8.  268. 

4.  In  an  action  for  the  value  of  specific 
Dierchandise  sold  and  delivered,  an  answer 
which  denies  each  and  every  allegation  of 
the  complaint,  but  admits  that  at  the  time 
alleged  plaintiff  furnished  "certain  "  goods, 
but  not-of  the  value  alleged,  does  not  ad- 
mit the  purchase  of  the  goods  referred  to 
in  the  complalnL  AflBrming  7  N.  Y.  S. 
41(9  — Claffy  V.  O'Brien,  10  N.  Y.  8. 103. 

6.  An  answer  by  one  of  several  defend- 
ants, which  denies  that  defendants  exe- 
cuted the  instrument  sued  on,  and  for  a 
further  defense  alleges  that  the  answering 
defendant  was  induced  by  fraud  to  sign  the 
instrument,  will  be  taken  at  an  admission 
of  the  execution,  with  the  qualification  as 
to  the  fraud  against  the  answering  defend- 
ant, since  the  rule  allowing  Inconsiatent 
defenses  will  not  be  construed  so  as  to  per- 
mit Buch  contradictory  avermentf. — McId- 
tire  V,  Wiegand,  10  N.  Y.  8.  8. 

6.  In  an  action  on  a  sealed  Instrument, 
the  answer  alleged  that  it  was  agreed  be- 
tween plaintiff  and  defendant  that  plaintiff 
should  advance  certain  monev  to  be  used 
by  defendant  in  purchasing  oil.  the  profits 
oif  which  were  to  be  shared  by  plaintiff; 
that,  relying  on  this  agreement,  defendant 
purchased  oil,  but  plaintiff  refused  to  ad- 
vance money  with  which  to  p^  therefor; 
and  that  defendant,  not  being  able  to  com- 
plete his  purchases,  was  thereby  damaged. 
Ueld.  that  it  was  not  necessary  for  the 
answer  to  allege  whether  the  i^reement 
relied  on  was  written  or  TerbaL— Booget 
T.  Haight.  10  N.  Y.  8.  701. 

Motion  to  strike  ont. 

7.  By  answering  a  complaint  defendant 
waives  hia  right  to  move  that  portions 
thereof  be  stricken  out  as  irrelevant,  or 
mude  more  definite. — Williams  T.  Folaom, 
10  N.  Y.  S.  8i)o. 

8.  Where  it  reasonably  appears  that  the 
allegations  in  a  complaint  constitute  a  full 
exposition  of  plaintiffs'  case,  giving  more 
details  than  is  necessary,  but  germane  to 
the  lub  ject,  they  cannot  be  properly  itrick- 


en  out  aa  Irrelevant,  especlallr  where  the 
action  is  one  in  which  frana  la  alleged, 
and  there  Is  no  evidence  that  the  retention 
of  the  allegations  would  embarrasB  defend- 
ant in  his  defense. — Williams  t.  Folsom. 
10  N.  Y.  8.  895. 

9.  An  answer  In  an  action  againat  the 
members  of  a  partnership  on  a  firm  liabili- 
ty which  pleads  in  bar  a  judgment  against 
some  of  the  defendants  on  the  same  cause 
of  action  rendered  on  an  offer  by  tbem 
will  not  be  stricken  out  as  sham. — Fares- 
worth  V.  Halstead.  10  N.  Y.  S.  763. 
Motion  to  make  more  definite  and 

certain. 

10.  Where  the  complaint,  in  an  action  to 
recover  a  sum  of  money  deposited  with 
defendant  for  investment,  which  waa  not 
made,  falls  to  aver  the  date  of  demand  a 
motion  to  make  more  certain  and  definite 
will  be  granted.— Rosenthal  t.  Roaenthal. 
10  N.  Y.  S.  455. 

11.  Where  the  complaint  allefcat  a'modi- 
fication  of  the  contrat^t  sued  on,  plaintiff 
will  be  required  to  make  the  conDplaint 
more  definite  and  certain  by  giving  the 
full  terms  of  ihe  alleged  modification,  and 
by  stating  whether  the  word  "contract." 
as  used  after  the  averment  aa  to  the  modi- 
fication, refers  to  the  original  contract,  or 
to  the  contract  as  modified. — Ottomann  t. 
Fletcher,  10  N.  Y.  8. 138u 

13.  In  an  action  on  a  sealed  Inatmment. 
the  answer  alleged  that  it  waa  agreed  be- 
tween plaintiff  and  defendant  that  plain- 
tiff should  advance  certain  money  to  be 
used  by  defendant  In  purchasing  oil.  the 
profits  of  which  were  to  be  shared  ny  plain- 
tiff; that,  relying  on  this  agreement,  de- 
fendant purchased  oil.  but  pltintlfl  refused 
to  advance  money  with  whfdh  to  pay  there- 
for; and  that  defendant,  not  being  able  to 
complete  his  purchases,  was  thereby  dam- 
aged. Held,  that  such  averments  sufflcient- 
ly  state  the  nature  of  the  defense,  though 
the  items  constituting  it  are  not  shown, 
and  a  motion  to  make  more  definite  and 
certain,  by  stating  the  dates  of  purcliase. 
the  names  of  the  sellers,  and  the  quanti- 
ties of  oil  purchased,  and  by  showing 
wherein  defendant  was  damaged,  will  be 
denied,  as  plaintiff  has  a  complete  remedy 
by  motion  for  a  bill  of  particnlar*. — Ronget 
V.  Height.  10  N.  Y.  &  7BL 

Reply. 

18.  Code  Clvn  Proo.  V.  Y.  g  014.  provid- 
ing that  plaintiff  must  reply  where  the  an- 
swer contains  a  counter- claim,  does  not 
require  a  reply  to  an  answer  averring  new 
matter,  but  not  containing  a  counter-claim. 
—Springer  v.  Bien,  10  N.  Y.  8.  530. 

14.  A  general  denial  of  a  coanter-claioi 
wherein  defendant  sets  np  a  contract  on- 
der  which  he  permitted  plalntifla  to  cat 
logs  on  designated  premises  at  a  specified 
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■am  par  1,000  feet  doei  not  raise  an  iune 
of  payment  or  settlement  of  tbe  Bam  dne 
defendant  under  tbe  contract— Wilcox  v. 
Joslin.  10  N.  Y.  &  m 

Verlfloatloii. 

15.  Code  Civil  ProcN.Y.  8  885,  pr0Tlde8 
that  a  pleading  muft  be  Terifled  "by  the 
attidavit  of  the  party.  •  •  •  except  as 
lolIowB:  (1)  WheretbepartyisadomeBtic 
corporation,  the  verification  most  be  made 
by  an  officer  thereof;"  and.  (8)  "where  all 
tbe  material  allegationi  of  tbe  pleading  are 
within  tbe  personal  knowledge  of  tbeagent 
or  attorney,  •  •  •  the  verification  may 
be  made  by  the  agent  of  or  the  attorney 
for  the  party. "  Held  that,  where  a  volun- 
tary BBBociation  is  sued  by  its  treasurer, 
(Code  Civil  Proo.  N.  Y.  g  IBIO.)  the  answer 
CHQuot  be  verified  by  any  other  officer  of 
tbe  association,  except  as  the  agent  or  at- 
torney of  the  treasurer.  —  Tallmadge  t. 
Lounsbury,  10  N.  Y.  S.  129. 

16.  On  tbe  service  of  a  copy  of  tbe  com- 
plaint on  him.  defendant  admitted  due 
service  of  the  complaint.  The  complaint 
was  properly  verified,  but  the  copy  served 
on  defendant  was  not.  Defendant  then 
served  an  unverified  answer,  and,  on  its 
return  for  want  of  verification,  notified 
plaintiff  that  the  copy  of  tbe  complaint 
served  on  him  was  not  verified,  but  de- 
clined to  allow  plaintiff  to  correct  the  copy, 
whereupon  plaintiff  served  a  true  copy  of 
the  complaint.  Held,  tbatdefendsjit  would 
be  required  to  file  a  verified  answer. — Bmju- 
ilton  V.  Gibbs,  10  N.  Y.  S.  6S1. 

Amendment. 

17.  Id  an  action  against  a  town  for  par- 
aonal  injuries  resulting  from  a  highway 
alleged  to  have  been  negligently  obstruct- 
«d  by  the  town,  plalnUff.  at  the  close  of 
his  eTidence,  may  amend  hla  complaint  so 
as  to  conform  to  the  proof,  whicn  shows 
the  negligence  to  have  been  that  of  the 
commissioner  of  highways,  sb  such  amend- 
ment does  not  change  his  cause  of  action. 
—Wilson  T.  Town  ot  Spafford,  10  N.  Y.  6. 
649. 

18.  A  oomplaint  alidad  that  plaintiff's 
cattle  strayed  npon  defendant's  railroad 
track  without  plaintiff's  fault,  and  that, 
through  the  negligence  of  defendant's 
servants  In  managing  a  train,  the  cattle 
were  killed  or  mjured.  He^,  that  an 
amendment  to  the  effect  that  the  cattle 
strayed  upon  the  track  through  the  failure 
of  defendant  to  maintaiu  a  proper  fence, 
as  required  by  statute,  did  not  change  the 
cause  of  action,  the  action  being  still  cased 
OD  negligence,  as  before, —BecKer  v.  New 
York.  L.  E.  &  W.  R  Co..  10  N.  Y.  8.  418. 

19.  Where  an  application  to  amend  Is 
made  before  tbe  trial,  and  defendant  Is 
not  surprised  or  misled.  It  is  proper  to 
^ant  the  amendment  wlthoot  imposing 


tenni.— Becker  v.  New  York.  L.  S.  ft  W. 
R.  Co..  10  N.  Y.  a  41S. 

80:  In  a  suit  against  plaintiff  and  another, 
on  a  partnership  liability,  a  several  Judg- 
ment was  entered  against  each.  Tbe  cred- 
itor assigned  for  a  valuable  consideration 
its  judgment  against  plaintiff's  partner,  re- 
serving its  rights  against  plaintiff.  The 
assignee,  withont  consideration,  executed 
a  releaBe  to  plaintiff,  who  seekB  to  enjoin 
the  collection  of  the  Judgment  against  falm, 
claiming  that  the  release  was  valid  be- 
cause the  original  Jndgment  would  be  con- 
sidered in  equity  as  a  joint  judgment,  and 
the  assignment  of  a  part  carried  tbe  whole. 
Platntlft  towards  the  end  of  the  trial  sought 
to  amend  bis  petition  so  as  to  charge  the 
assignee,  on  the  ground  of  deceit,  with  in- 
demnifying blm  in  case  hewere  compelled 
to  pay  the  original  Judgment.  Hetd.  the 
application  was  properly  denied  as  intro- 
ducing an  inconsistent  cause  of  action, 
and  therefore  forbidden  by  Code  Civil 
Proc  g  484.— Wbittemore  v.  Jndd  L.  ft  8. 
Oil  Co..  10  N.  Y.  8.  787. 

81.  'nie  amendment  was  properly  denied, 
also,  because,  being  based  upon  fraud,  it 
was  a  legal  and  not  an  equitable  claim,  and 
one  in  wliich  the  defendant  would  be  en- 
titled to  a  jory.— Whittemore  v.  Jodd  L.  ft 

8.  OH  Co.,  ION.  Y.  a  m 

BlU  of  partioalan. 

82.  A  complaint  alleged  that  plaintiff, 
between  certain  dates,  rendered  defend- 
ant's testator  services  and  advanced  him 
money,  in  all  of  the  value  of  $8,000;  that 
they  adjusted  their  accounts  at  $8,000.  and 
agreed  that  the  same  should  be  pavable  at 
testator's  death,  and  that  he  would  make 
testamantary  provision  to  that  effect;  and 
that  testator  died  without  having  paid  or 
made  provision  for  tbe  payment  of  said 
sum.  ffeid  that,  as  tbe  complaint  stated  a 
cause  of  action  on  an  aoconnt,  as  well  aa 
on  tbe  account  stated  and  promise  of  testa- 
mentary provision,  plaintiff  would  be  re- 
quired to  furnish  the  Items  of  her  acconnt 
—Hunter  v.  Stendor.  10  N,  Y.  8.  147. 

88.  Where  the  answer,  in  an  action  for 

goods  sold,  stated  that  some  of  the  goods 
ad  been  retnmed  to  and  accepted  by 
plaintiff,  that  others  had  never  been  pur- 
chased or  received,  and  that  defendant  had 

fiald  more  than  the  price  of  the  goods  de- 
ivered  to  him,  defendant  will  be  required 
to  serve  a  bill  of  particulars  of  the  articles 
declined  and  returned,  but  not  to  state 
therein  what  articles  he  was  willing  to  ad- 
mit had  been  delivered  to  him.— Ihoesea 
V.  Crowe,  10  K.T.  a  177. 

PLBDQB. 

Uen  for  advances  by  faotor,  see  Aefers 
and  Broken,  B,  4. 
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Rights  of  pledgee. 

1.  W.  A  Co.,  stock-broken.  In  STracua  j. 
filled  orders  to  purchase  stockg  on  margin. 
by  directing  plaintiffs,  their  New  York  cor 
respondent!,  to  buy  the  itocki  deslnd. 
PlaiDtifh  held  the  certificates  of  stock  thus 

fmrdtased,  and  also  received  other  stocks 
rem  W.  A  Co.  as  collaterals  to  secure  the 
price,  and  kept  their  accounts  with  W.  & 
Co.,  knowing  do  other  person  fn  the  traos- 
actioo.  W.  &  Co.  failed,  and  plaintiffs 
sued  to  determiDe  the  rights  to  stock  thus 
held  by  them.  Ifeld,  that  It  was  error  to 
allow  plaintiffs  fees  and  disbursements 
claimed  to  have  been  paid  to  their  counsel 
in  examining  the  claims  of  the  various  par- 
ties and  conducting  the  litigation,  as  the 
relation  of  trustee  and  eesfuu  qttetrtuUat 
in  no  sense  existed  between  them  and  W. 
&  Co.— Willard  t.  White,  10  N.  Y.  B.  170. 
Sole  of  pledged  property. 

8.  Tbe  retention  of  Becnrlties  deposited 
as  collateral  security  will  not  bar  an  action 
on  tbe  DOte  secured,  nor  Is  tLere  any  obli- 

fation  on  the  payee  to  sell  the  securities 
efore  bringing  his  action. — Queens  Coun- 
ty Bank  t.  Leavitt,  10  N.  Y.  &  194. 

Police  Officers. 
Bee  Municipal  Corporation,  1S~28. 

FOWEBS. 

Foww  in  trost. 

1.  A  grantor  conveyed  land  to  a  trustee 
-to  receive  tbe  rents  and  profits,  or  to  per- 
mit her  (the  grantor)  to  hold  and  use  the 
same  at  her  election,  and  at  her  death  to 
convey  it  to  such  person  as  she  should  ap- 
point by  deed  or  will.  Bald  that,  though 
the  deed  was  void  as  attempting  to  create 
a  passive  trust,  which  1  Rev.  St.  N.  Y.  p. 
727.  g  45,  and  page  728.  §  55,  abrogate,  U 
was  valid  as  a  power  In  trust,  under  sec- 
tion 68,  which  provides  that  if  a  trust, 
which  is  void  because  not  enumerated  in 
the  preceding  section,  directs  the  per- 
formance of  an  act  which  may  be  lawfully 
performed  under  a  power,  it  shall  be  valid 
as  a  power  fn  trust,  since  the  dormant 
power  to  convey  might  become  active  un- 
der a  proper  appointment  by  tbe  grantor. 
— Walnwrlght  v.  Low,  10  N.  T.  &  888. 
Testamentary  powers. 

2.  Where  a  will  empowers  the  executors, 
"or  whoever  shall  execute  this,  my  will," 
to  sell  testator's  real  and  personal  estate, 
an  administrator  with  the  will  annexed 
can  give  a  valid  deed  of  the  realty.— Royce 
T.  Adams,  10  N.  Y.  8.  821. 

8.  A  devise  of  20  acres  of  certain  sped- 
fled  land,  "or  such  other  twenty  (20)  acres 
of  any  land  of  which  I  may  die  seised  or 
may  be  agreed  upon  between"  the  devisee 


and  the  executors,  leaves  It  to  the  optios 
of  tbe  executors  to  agree  on  other  land: 
and  where  tbe  land  specified  baa  been  sok: 
under  a  mortgage  during  tbe  life-time  of 
the  testatrix,  the  execators  cannot  be  com- 

E ailed  to  exercise  the  power. — Weber  t. 
ester.  10  N.  Y.  8.  256. 

4.  A  wilt  gave  to  the  wife  of  the  testator 
all  his  property  for  the  wife's  "sole  w 
and  benefit  during  her  natural  life. '  sa 
thorized  her  to  lease,  sell,  give,  anddeviw 
the  whole  or  any  part  of  the  property,  tad 
provided  that  after  her  death  the  rMidoe. 

If  any  there  should  be."  sfaonld  be  di*- 
trlbnted.  etc.  1  Rev.  St.  N,  T.  p.  787.  « 1«, 
provides  that  lands  embraced  in  any  pow- 
er to  devise  shall  pass  by  a  will  puri»rt- 
ing  to  convey  all  tne  real  property  of  the 
testator,  unless  the  Intention  that  ifae  wiJ 
shall  not  operate  as  an  executloD  of  t^e 
power  shall  appear  expressly  or  by  imr'i- 
cation.  Held,  that  the  will  of  the  wife, 
providing  that  after  the  payment  of  debu 
and  funeral  expenses  she  gave  her  proper 
ty  to  certain  persons  In  eqiul  aharea.  passed 
all  the  property  of  tbe  husband. — Kiolerv 
Huver.  10  N.  Y.  8.  875. 

5.  Testator  devised  property  to  hi! 
adopted  daughter  for  life,  ana  after  her 
death  to  such  of  her  lawful  iaaue  as  sbe 
should  appoint  and,  In  default  of  appots:- 
ment,  to  her  Issne,  to  take  per  attrpe*.  if 
they  should  be  of  unequal  degrees  of  coq- 
saoguinfty.  By  tbe  ninth  claoae  be  pro- 
vided that,  If  said  daughter  shoald  d  e 
without  Issue,  she  should  have  power  to 
appoint  the  prcmerty  devised  to  any  of  tes- 
tator's sisters,  or  to  all  or  snyof  the  law- 
ful Issue"  of  his  sisters  Tbe  adopted 
daughter  was  generally  regarded  aa  tesu 
tor's  Illegitimate  child,  and,  being  much 
displeased  at  the  manner  in  which  his  sit- 
ters and  their  children  treated  her,  he  said, 
before  making  his  will,  that  he  woolii 
"make  a  lady  of  her  In  spite  of  them.' 
When  the  will  was  executed,  testator  s 
sisters  were  living,  all  had  children,  and 
one  had  a  grandchild.  Held,  that  the  "is- 
sue" of  testator's  sisters  mentioned  in  the 
nlntb  clause  included  any  of  their  descend- 
ants, and  the  appointment  to  grandchil- 
dren of  such  sisters  in  the  life-time  of  the 
appointees'  parents  was  valid.  AflSrminc 
8  N.  Y.  &  760l— Drake  t.  Drake,  10  N.  Y. 
S.  188. 

PRAOnOE  IN  OlVlLi  OA  BUS 

See,  also,  Appeal;  Certiorari;  Ooett;  Dtp^ 
aition;  Jw^ment;  Jury;  Nem  Triai;  Par- 
tUt;  Pleading;  Reference;  Trial;  Vm%s 
in  Cftvii  Oaam;  TFrtte. 

ExamlnaUon  of  party  before  trial,  see  Die- 
0(wery,l-4. 

Probate  practloa^  see  Bmtmitn  mmd  At- 
mfeisftwtors,  17. 
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Dismissal  and  discontinuance. 

1.  Where  the  testlmooy  warrants  a  find- 
ing in  favor  of  one  of  leversl  plainUffa,  a 
moUon  to  dfsmlu  the  entire  case  Itpr^ 
erly  denied.— Lewii  t.  Iba,  10  N.  T.  B.  Bn. 

2.  Where  plaintiff  refoaes  to  proceed 
with  the  trial  of  a  case,  and  aubmita  to  a 
nonsuit  on  the  denial  of  h]s  motion  to 
amend  the  complaint,  made  after  the  trial 
bad  commenced,  there  la  not  a  dtsmiaial 
for  neslect  to  prosecute  within  Code  ClTil 
Froc  N.  Y.  %  405,  providing  that  where  an 
action  la  not  thai  terminated  plainti£f  may 
bring  another  action  within  one  year  after 
such  termination.— Marx  T.  Manhattan  By. 

CO..10N.  Y.  am 

8.  The  general  term  cannot,  on  the  mo- 
tion of  the  attorney  general,  dismiss  a  aub- 
xnission  of  a  oontroveray  intended  to  es- 
tablish the  right  of  the  sole  highway  com- 
missioner  of  a  town  to  make  a  contract  for 
the  butldiDg  of  a  bridge,  on  the  ground 
that  certain  commiBaionera  appointed  by 
the  supervlBors,  and  claiming  tne  right  to 
make  such  contract,  were  not  parties  to 
the  submission,  and  thataoch  commiaBlon- 
era  might  be  bonnd  by  the  decision.— Ber- 
lin Iron-Bridge  Co.  v.  Wagner,  10  N.  Y.  & 
215. 

4.  Where  replevin  against  a  sheriff  to 
recover  goods  levied  on  as  the  property  of 
the  execution  debtor  is  discontinued  by 
plaintiff  without  returning  the  goods  to 
the  sheriff,  the  discontinuance  will  be  set 
aside,  and  the  execution  debtor  allowed  to 
contest  the  claim  of  plaintiff  in  replevin. — 
Rosenberg  v.  ITlack.  10  N.  Y.  8. 759;  Adler 
T.  £teme.  Id.;  Eggerbrecht  Bame,  Id.; 
Boley  T.  Same,  loi 

Stlpnlatlons. 

6.  A  stipulation  by  a  party  may  be  set 
aside  where  it  appears  that  it  was  given 
onadviaedly,  that  it  would  be  inequitable 
to  bold  him  to  it,  aod  that  the  other  party 
baa  not  been  prejudiced  thereby.— Sperb 
T.  Uetropolitan  £1.  ftj.  Co.,  10  N.  Y.  & 
SOS. 

6.  Where  defendants  appear,  and  de- 
mand a  copy  of  the  complaint,  which  Is 
served  accordingly,  and  counsel  for  the 

Sarties  then  agree  that  defendants  have  30 
ays  from  the  aervice  of  the  complaint, 
nnderthe  demand,  within  which  to  answer, 
anch  agreement  of  counsel  Is  a  blndiog 
Btlpulation,  though  a  copy  of  the  complaint 
bad  theretofore  been  served  on  defend- 
ants, and  thev  were  not  entitled  to  the  sec- 
ond copy  so  aemanded.— Van  ZandtT.  Tan 
Zandt,  lOK.  Y.  &200. 

Xxtenslon  of  time  to  answer. 

7.  Gen.  Rule  Prac.  K.  Y.  No.  24,  provides 
tbat  an  extension  of  time  to  answer  ahall 
not  be  granted  nnlesa  the  party  shall  pre- 
■ent  to  the  Judge  an  affidavit  of  merits. 
CodeaTUFvooN.  Y. g 788^ provldei that 


the  affidavit  on  which  an  extension  of  time 
to  answer  Is  nmnted,  or  a  copy  thereof, 
must  be  servea  with  a  copy  of  the  order. 
Defendant  made  an  affidavit  of  merits,  and 
his  attorney  made  an  affidavit,  which  waa 
served  on  plalnUfTs  attorney,  stating  the 
facts,  and  asking  an  extension,  which  waa 
granted.  The  i&davit  of  merlti  was  not 
aerved  with  the  ordergranting the  exten- 
sion and  the  other  affidavit.  BM.  that 
plaintiff  properly  disregarded  the  order 
grautlng  the  exteuBlon,  and  entered  Judg- 
ment by  default.— Coming  v.  Roosevut,  w 
N.  Y.  S.  987. 

Service  of  papers. 

a  Code  avil  Proc.  N.  Y.  §  7fl9,  provid- 
ing that  where  a  party  has  appeared  a  no- 
tice or  other  paper  required  to  be  served  Id 
an  action  must  be  served  on  his  attorney, 
is  i  mperative,  and  a  defendant  who  appears 
in  the  action  is  entitled  to  notice  of  a  pend- 
ing motion  to  strike  his  name  from  the 
complaint,  though  the  motion  was  noticed 
for  hearing  before  he  appeared.— Stephene- 
T,  Hall,  10^,  Y.  B.  76a 

Frodaotion  of  books  and  papers* 

9.  On  a  proceeding  to  Bettle  a  truatee'a 
accounts,  tne  court,  at  special  term,  may 
order  the  production  of  books  and  papers 
before  tbereferee,  to  whom  the  matter  has 
been  referred,  so  that  they  may  be  exam- 
ined by  the  cMtuia  gve  (ruffmt— Bltworth 
V.  Hlnton,  ION.  Y.S.40. 

FreUminary  Hearing. 
See  OrkHtiua  lam,  1. 

Prescription. 
Establishment  of  highway,  see  ^a^lw^ft,  1» 

Price. 
Action  for,  see  6aU,  17, 1& 

FBINOIFAIi  AITB  A02NT. 

lusnrance  agents,  see  Ituuranea,  4,  0. 
Rights  of  inreties  on  accommodation  notSi 
see  IfegottaNt  Iiutruamtt,  S. 

The  ration. 

1.  In  an  action  against  a  married  woman^ 
for  injuries  received  by  nhdntiff  whlla 
working  on  a  bnildiag  which  was  beln; 
erected  on  defendant's  land,  and  for  the- 
constructioD  of  which  defendant  had  bor- 
rowed money.  It  appeared  that  defendant's 
husband  baa  charge  of  the  construction  of 
the  building.  Neither  defendant  nor  thfr 
husband  testified  on  the  trial.  Baid,  that 
there  wu  a  suffldent  presumption  of  the 
agency  of  the  tansbana  for  the  wife  to  re- 
quire the  sobmlsaion  of  the  qoestion  e£ 
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defendanVs  liability  to  the  Jury;  all  the 
other  requisites  of  plainUfl't  oauBa  of  ac- 
tion beioe  preient— Schmidt  y.  Keehn,  10 

N.  Y.  s.  m. 
Anthority  of  agent. 

2.  Where,  pursuant  to  a  written  invita 
tion,  a  laborer  goea  to  defendant's  office  for 
service,  finds  there  a  person  assuming  to 
employ  hands,  is  engaged  by  him  for  one 
year,  and  put  to  work,  and  the  service  con- 
tinues for  several  weeks  to  the  knowledge 
of  the  firm's  general  superintendent,  such 
laborer  may  assume  that  the  person  who 
employed  him  was  authorizea  to  do  so; 
and  private  instructions  to  such  person 
not  to  employ  labor  for  more  than  one  day. 
unknown  and  nncommnnlcated  to  the  la- 
borer, will  not  relieve  the  firm  from  liabil- 
ity, on  the  contract— Cox  T.-Albany  Brew- 
ing Co..  10  N.  y.  S.  218. 

8.  Where  It  appears  that  defendant's 
husband  was  her  agent  in  operating  a  quar- 
ry, the  Jury  are  justified  in  flndine  that  he 
had  authority  to  purchaie  machinery  for 
use  in  tha  quarry.— Doney  t.  Pike,  10  K. 
T.  8.  866L 

Liability  of  agent  to  third  peraons. 

4.  One  who  wronefully  takes  property 
as  tha  agent  of  another  ia  liable  uierefor. 
—Thompson  v.  McLean,  10  S.  T.  B.  411. 

Bights  of  agent  ftgalnst  third  par- 
tles. 

6.  One  dealing  with  a  Are  Insurance  com- 

fiany  through  an  intervening  agent  ia  not 
iable  to  the  latter  for  his  senrices  In  mak- 
ing out  the  policy.— Towniend  T.  Tomp- 
kins. 10  N.  Y.  8.  797. 

Privileged  Com  m  ii  n  i  cation. 
Sea  Wanm,9-i. 

Frooeas. 

See  WrUt. 

Fromissory  Notes. 
See  Jn^eMoUa  ItulruauiUt, 

Proximate  and  Bemote  Cause. 

See  Damaga. 

Public  Improvements. 

See  Municipal  Corporationt,  40-45. 

Public  Policy. 
See  OonimeU,  4,  S. 

Public  Printing. 
See  OmmMi^L 


HAILROAD  OOMPANIBS. 

See,  also,  Oarrien;  Ban*  amd  Sintt  SaO- 

roada. 

Kailroad  In  street,  see  Hotm  and  Strut 
Bailroad$,  1.  2. 

▲ooidmts  at  orossings. 

1.  Plaintiff's  intestate,  injured  at  a  rail- 
road crossing  by  collision  with  defeod- 
ant's  locomotive,  was  obstructed  in  hii 
view  of  the  locomotive  by  several  objects, 
among  which  was  a  box-car  which  defend- 
ant had  projected  into  the  highway.  There 
was  evidence  that,  as  decedent  passed  liis 
car,  he  stood  up  In  the  sleigh  in  which  be 
was  riding.  His  ears  were  muffled,  but  he 
could  bear  ordinary  conversation,  lie.d. 
that  the  question  as  to  whether  he  wu 
negligent  was  properly  left  tothejuiy.— 
Perkfna  t.  Buffalo,  R  ft  P.  R.  Co.,  10  N. 
Y.8.8S8. 

5.  Evidence  that  persons  observing  the 
locomotive  b^  which  plaintiff'a  intestate 
was  struck  did  not  hear  the  bell  rune  or 
the  whistle  sounded  is  sufficient  to  Jusiiiy 
a  finding  that  no  such  signals  were  given. 
— Ferkina  T.  Boffale.  B.  &  P.  B.  Co.,  10  X. 
y.  S.856. 

8.  In  an  action  for  damagea.  occaaioned 
by  a  collision  with  defendant'a  train  at  a 
highway  crossing,  the  court  properly  re- 
fused to  charge  that  It  was  negligence  in 
plaintiff  to  drive  np  to  the  croaaing  at  a 
slow  trot,  and  left  It  to  the  Jnry  to  say 
whether,  under  the  circumstances,  be  was 
negligent— Totten  t.  ITew  York,  L.  £.  & 
W.  R.  Co.,  ION.  Y.  a  573. 

4.  Plaintiff's  intestate/ In  attempting  to 
cross  defendant's  railroad  track  in  front  of 
a  train  rapidly  approaching  and  in  full 
view,  fell  down,  was  struck  by  the  loeomo- 
tive,  and  killed.  A  companion  had  asked 
her  not  to  cross.  When  she  fell  the  loco- 
motive was  50  or  60  feet  away.  Heid,  that 
she  was  guilty  of  negligence  defeating  a 
recovery  lor  her  death. — Collins  t.  Lonr 
Island  R  Ca,  10  N.  Y.  S.  701. 

6.  Where  a  person  starts  to  eroaa  the 
track  as  soon  as  the  rear  of  the  train  from 
which  he  had  alighted  has  passed  him. 
without  turning  his  head  in  either  direc- 
tion to  see  if  any  train  is  coming,  and  re- 
gardless of  a  caution  given  him  by  the 
conductor,  he  is  guilty  of  contiibatory 
negligence,  and  no  recovery  for  hia  death 
can  be  had  of  the  company.— Meserole  v. 
Brooklyn  City  R  Co.,  10  N.  Y.  &  8U. 

Fires  set  by  looomotives. 

6.  Where  a  fire  which  orlg:inated  from  a 
locomotive  spark  npon  the  premlaesof  the 
railroad  company,  near  a  etaUoD.  In  some 
dry  grass,  was  communicated  thereby  to  a 
hoose,  the  company  la  liable  for  the  de- 
strection  thereof,  where  it  appaan  thtf 
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he  station  agent's  attention  was  attracted 

>  the  borning  grass,  but  that,  seeing  some 
oys  engaged  in  an  apparently  successful 
ttempt  to  stamp  ft  oat,  he  nve  it  no  fnr- 
tier  attention.— Elghme  t.  Borne,  W.  ft  O. 
LCo.,  ION.  T.  S.«oa 

RAFB. 

ndlotment. 

Pen.  Code  N.  T.  g  278,  defines  rape  "as 
n  act  of  sexual  Intercourse  with  a  female, 
ot  the  wife  of  the  perpetrator,  committed 
gainst  her  will  or  wlthont  her  consent. " 
t  then  provides  for  the  pnnlahment  of  « 
ersoD  commlting  the  crfme  of  rape,  "or 
□  act  of  sexual  intercourse  with  a  female 
ot  hiswife,  where  the  female  Is  under  the 
ge  of  sixteen."  Held,  that  an  Indictment 
barging  defendant  with  having  committed 
he  crime  of  rape,  describinglt  as  sexual 
Dtercourse  with  »  female,  not  defendant's 
rife,  under  the  age  of  16  years,  is  fatally 
efective.  as  an  essential  element  of  rape 
3  sexual  intercourse  committed  "against 
be  will,  or  without  the  consent,  of  the  fe- 
aale.  "—People  v.  Maxon,  10  N.  Y.  a  698. 

.  KBCEXVEBS. 

>f  national  banlc,  action  by,  soefanJfcs  and 

Banking,  8. 

Lotions  began  against  corporation — 

Substitution  of  receiver. 

1.  Where  a  receiver  has  been  appointed 
)D  the  dissolution  of  a  corporation,  against 
rhom  an  action  Is  pending,  a  motion  to 
ubstitute  him  as  party  defendant,  in  its 
tead,  comes  too  late  after  he  has  distrlb- 
ited  the  assets,  under  order  of  the  court. 
,niong  proved  claims  duly  advertised  for 
inder  the  statnte.— Owen  v.  Homeopathic 
lux.  Life  Ins.  Co.,  10  N.  Y.  a  7S. 

3.  There  is  no  "devolution  of  liability* 
rhere  a  receiver  la  appointed  on  the  vol- 
iDtary  dissolution  of  a  corporation,  witbin 
7ode  Civil  Proc  706,  providing  that,  in 
lase  of  a  "devolntion  of  liability, "  an  ac- 
ion  may  be  continued  against  the  original 
>Brty.  unless  the  court  directs  the  person 
»n  whom  the  liability  is  devolved  to  be 
ubstituted  in  the  action,  or  joined  with 
he  original  party,  as  the  case  requires. — 
>'wen  V.  Homeopathic  Mnt.  Life  Ins.  Co., 
0  N.  Y.  S.  76. 

Lotions  by  foreign  receiver. 

8.  A  foreign  receiver  will  be  pennitted 
ty  comity  to  sue  in  the  courts  of  Kew  York, 
v^here  there  is  no  question  ot  local  rh^hta 
►r  interests.— Peters  v.  Foster,  10  N.  Y.  8. 

4.  The  receiver,  appointed  by  the  comp- 
roller  of  the  currency,  for  a  national  bank 
ocated  In  another  state.  Is  not  a  foreign 


recover,  and  may  sne  In  the  courts  of  Kew 

York  for  an  assessment  levied  on  share- 
holders of  the  bank,  without  regard  to  the 
doctrine  of  comity.— Peters  v.  Foster.  10 
N.  Y.  a  889. 

Action  on  bond. 

0.  An  action  cannot  be  maintained 
against  the  sureties  on  the  bond  of  the  re- 
ceiver of  a  firm  without  a  settlement  of  the 
accounts  of  the  receiver  having  first  been 
hadiitappearingtiiBtobligationshavebeen 
incurred  in  the  bnainess  of  the  receiver 
ship,  and  it  not  appearing  that  debts  of  tb* 
firm  have  been  paid.— Frenoh  v.  Dancb*<. 
10  N.  Y.  &  468. 

Beoouventloii. 
See  BelrOf  and  O&vnier-Olaim. 

Bedemptlou. 

From  tax-sale,  see  Tacution,  11-lS. 

BBFEBBNOB. 

When  allowed. 

1.  Under  Code  Civil  Proc  N.  T.  g  2S88. 
which  requires  that,  "upon  the  return  of  an 
order  to  show  cause,  the  questions  which 
arise  must  be  determined  as  upon  any  other 
motion:"  and  section  lOlS,  which  empow- 
ers a  court  of  its  own  motion  to  direct  a 
reference  "upon  a  question  of  fact  ariaing 
in  any  stage  of  the  action,  upon  a  motion 
or  otnerwise.  except  upon  the  pleadings, " 
— the  court  properly  directed  a  reference 
to  determine  a  question  of  fact  arising  In 
a  proceeding  to  punish  for  contempt — Al- 
dlnger  v.  Pugh,  10  N.  Y.  a  684;  People  v. 
Same.  Id. 

Oompnlsory  referenoe. 

2.  Inactioneon  insurance  policies,  where 
each  defendant  charges  fraud  on  the  part 
of  insured,  defendants'  motions  for  a  com- 

Sulsory  reference  are  properly  denied. — 
amberger  v.  Fire  Ass'n  of  New  York,  10 
N.  Y.  a  229;  Same  v.  Mutual  Fire  Ins.  Co., 
Id.;  Same  v.  Armstrong  Fire  Ins.  Co.,  Id. 

8.  Where  the  answer  in  a  foreclosure  suit 
sets  up  fraud  in  the  taking  of  the  mortgage 
and  its  asaignment  to  pluntlft,  the  action 
is  not  one  In  which  a  reference  can  be  com- 
pulsorily  ordered.— Qninn  v.  McDonald,  10 
N.  Y.  a  860;  Id.  806/ 

bregulartty  in  wdar  appointing  rtf- 
erees. 

.  4.  The  substitution  by  the  court,  with- 
out notice,  of  the  name  of  another  person 
in  the  order  appointing  a  referee  who  has 
resigned,  is  an  Irregularity  for  which  the 
order  may  be  vacated,  bnt  is  waived  by  ap- 
pearing before  the  referee  without  moving 
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to  vaoat*.— Amberg  t.  Kramer,  10  K.  T.  8. 

803. 

Prooednre. 

Q.  Wbere,  by  oonRent  of  parties,  the  ref- 
eree iDipeets  tbe  premises  which  are  the 
snbject  of  the  actfon,  he  may  conBtrae  the 
teBtlmony  addneed  before  him  in  the  light 
of  the  iDTormailon  obtained  by  the  inspeo- 
tion,  and  It  cannot  be  objected  that  bis 
finding  is  unsupported  by  the  evidence. — 
Crouch  T.  Gutmann,  10  H.  Y.  a  875;  Gnt- 
mann  t.  Crouch,  Id. 

Power  to  allow  amendment. 

6.  A  referee  has  power  to  allow  amend- 
ment of  pleadinga.— Hall  t.  Abelli,  10  N. 
T.  S.  681. 

BBLBASB  AND  DIS- 
OHABQU. 

8m,  also,  Aeeord  and  BaU^aetlan;  Obm- 
promUe;  PaymsKt. 

Discharge  of  Joint  wrong-doer,  by  com- 
promise with  the  other,  m6Compromi»e,l. 

Modifloatlon  and  setting  aside. 

1.  Where  a  release  Is  executed  with  full 
knowledge  that  it  Is  a  general  release  of  all 

differences  between  the  parties  It  will  not 
afterwards  be  restricted  merely  becanse  the 
party  giving  it  claims  to  have  discovered 
other  irauds,  of  which  he  was  not  aware 
when  he  executed  it— Duff  v.  Hutchinson, 
10  N.  Y.  S.  8B7. 

8.  Where  defendants  pay  a  sum  of  money 
to  plaintiff  in  consideration  of  a  complete 
release  of  all  claims  on  his  part  against 
them,  an  action  to  open  tbe  settlement  can- 
not be  maintained  where  the  complaint 
contains  no  offer  to  return  the  money  so 

{taid  and  the  evidence  shows  that  plaintiff 
B  incapable  of  making  snch  return.— Duff 
T.  Hntcbinson.  10  N.  Y.  a  867. 

BELIOIOUS  SOCIETIES. 

Notice  of  meeting  of  tmstees. 

1.  The  failure  of  a  notice  calling  a  spe- 
cial meeting  of  the  trustees  of  a  religious 
corporation  to  state  the  object  of  the  meet' 
Ing,  renders  the  action  taken  at  the  meet- 
ing, in  the  absence  of  at  least  two  of  the 
trustees,  invalid  and  illegal.— UaclaniT  T. 
Hart,  10  N.  Y.  8. 126. 

Agreement  for  consolidation — Ac- 
tion by  trustee  to  set  aside. 

2.  Laws  N.  Y.  1876.  c.  176,  ^  8,  as  amend- 
ed by  Laws  1880,  c.  167,  authorizing  any 
two  or  more  religious  societies  incorpo- 
rated under  the  laws  of  the  state  to  con- 
solidate into  a  single  corporation,  with  the 
approval  of  the  supreme  coort,  to  be  ob- 
tained on  an  applicatioo  for  the  puipoM* 


and  providing  that  on  such  appllcfttion  '  all 

S arsons  interested  may  be  beam,  **  does  not 
ebar  a  tmitee  and  vestiTman  of  a  chtxrcfc 
from  maintaining  an  acnon  in  eqaity  to 
set  aside  an  agreement  fllegally  entered 
into  by  his  co-trustees  for  the  conaolldation 
of  their  church  with  another,  the  remedy 
conferred  by  the  statute  being  merely  cnm- 
□lative.  and  insufficient  to  deprive  plain- 
tiff of  his  equitable  right  to  hare  aa  Illegal 
transaction  set  adde.— Madaoiy  t.  Bk^ 
ION.  T.  a  125. 

BemovaL 

Of  executors,  etc.,  see  .SBsnrtert  mmd  A£- 
miiUtlratcr*,  8-6. 

Bent 

See  Zandltrd  and  Tmant,  t-V^ 

Repairs. 
See  Landlord  and  Tsmh^  t 

REPLEVIN. 

Discon  tin  u  ance,  see  iVaetfM  taOMZ  Cteait  A 

When  lies. 

1.  The  owner  of  the  legal  title  to  mln- 
closed  and  unimproved  land  Is  In  con- 
structive possession,  and  may  mafnttfn  re- 
plevin for  timber  wrongfully  cat  theieoB. 
—Weeks  v.  MarUn.  10  K.  Y.  a  056. 

Action  for  depreoiatioii  in  value. 

3.  Wb ere  a  judgment  In  favor  of  plain- 
tiff in  replevin  for  coupon  bonds  is  af- 
drmed  by  the  court  of  appeala.  and  de- 
fendant thereupon  returns  the  bonds, 
plaintiff  may  sue  for  tiielr  depredation  fai 
market  value  pending  the  appeal;  Code 
Civil  Proc.  N.  Y.  1 17ffi,  giving  plaintiff  ia 
replevin,  who  recovers  a  chattel  depredat- 
ed in  value  while  in  defendant's poaaeaaion, 
a  right  of  action  for  snch  depredation,  if 
it  happened  under  snch  clrcnmstaaeas  that 
defendant  is  liable  therefor.— Con  ExA 
Bank  t.  Blye,  10  N.  Y^.  a  151. 

Beply* 

See  Pbad^iff,  18. 14 

Bea  Adjudicate. 

8m  Judgnmt,  B-IO. 

Hoscisalon. 

Of  compromise,  see  Compromi$*,  %,  t. 
sale,  see  Sal0,  9-16. 

 by  factor  to  customer,  see  A«im 

and  Broken,  1. 
Reetoratioa  of  consideration  oa  xesdirin 
of  contract,  see  Bfuitg,  L 
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Review. 
Od  ftppeil.  MO  Apptal,  ll-U. 

BevivaL 
Of  aetloiii,  let  AbaitmMt  and  Bnkal, 

BljMiriaii  Blgrhts. 
fieo  Water*  and  Water- Ceurtei. 

Bisks  of  SmploTment. 
See  MuUf  and  Stnant,  84-87. 

Rivers. 
See  WmUnmtd  WaUr-Courm 

Roads. 

See  ^hwi^ 

SAua. 

See.  ftlao,  VMdor  and  FrndNL 

Tho  oontraot. 

1.  Plaintiff,  who  held  a  paid-up  life  pol- 
der, the  surrender  value  of  wblcb  was 
f 1.600.  applied  to  one  ot  tbe  defendants 
for  a  loan  of  91,000,  which  was  refused. 
"Two  days  afterwards  he  entered  Into  an 
Agreement  with  both  defendants  which  re- 
cited that  plaintiff  "baa  this  day  sold  and 
assigned"  bis  policy  to  defendants,  "and 
they  have  agreed  to  sell  the  same  to  blip 
on  or  before  "  a  certain  day  on  payment  of 
$1,600.  and  that.  If  "said  91,600  be  not 
paid  as  aforesaid,  and  in  tbe  event  of  their 
not  selling  said  policy  to  [plaiDtifl]  tbey 
will,  on  demand,  at  any  time  after  said 
date,  pay  to"  plaintiff  flOO  in  full  of  all 
demands.  Ben,  that  the  transaction  was 
not  a  mortgage,  bnt  a  sale  of  the  policy 
with  tbe  right  to  repurchase  on  or  before 
the  day  named.— Brennan  t.  Cronchf  10  N. 
Y.  a  419. 

When  title  paasoB. 

3.  Tbe  owner  of  certain  chattels  agreed 
to  "sell,  assign,  transfer,  and  set  over  nn- 
to"  another  all  his  right,  title,  and  interest 
therein.  In  consideration  of  the  purchaser's 
agreement  to  pay  certain  notes  dne  by  the 
euler.  Tbe  chattels  were  delivered  to, 
«nd  remained  In  possession  of,  tbe  pur- 
chaser. Tbe  seller  repeatedly  declared, 
And  once  testified  In  supplementary  pro- 
ceedings arainst  tbe  parcbaaer,  that  the 
chattels  belonged  to  the  latter,  and  the 

Sorcbaser's  financial  reputation  was  good. 
ttld.  that  title  passed  at  once,  and  the  sale 
was  not  conditioned  on  the  purchaser's 
pigment  of  the  notes,  though,  on  aale  of 
ihe  chattels  under  execution  ^Balut  him, 
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the  seller  claimed  them.— Byam  v.  Hamp- 
ton, 10  N.  T.  &  m 
Delirery. 

8.  Plaintiff  tettifled  that  he  deHvered  a 
carriage  ordered  by  defendant  on  board 
tbe  steamer  designated  by  her,  directed  to 
her  address,  and  that  be  afterwards  saw 
the  same  carriaRe  in  possession  of  defend- 
ant's counsel.  Defendant  claimed  that  the 
carriage  which  she  received  was  not  the 
one  ordered  by  her.  Held,  that  there  was 
sufficient  proof  of  a  delivery.— Bozsoni  t. 
Woodward,  10  N.  T.  8.  644. 

4.  A  shipment  of  wheat  on  June  18th  is 
not  a  compliance  with  a  contract  entered 
into  on  May  25th,  which  calls  for  the  de- 
livery of  the  wheat  at  a  certain  place  "as 
soon  as  possible"  by  lake  transportation, 
though  vessels  for  transportation  are  diffi- 
cult to  obtain,  where  tbe  usual  time  of 
lake  transportation  is  six  days,  and  but  a 
few  hours  are  required  to  load  the  wheat 
for  shipment,  and  where  the  sellers  knew 
at  the  time  of  making  the  contract  that 
vessel-room  was  difficult  to  obtain,  and 
shipped  wheat  to  third  persons  between 
the  date  of  tbe  contract  aud  the  date  of 
shipment,  some  of  it  being  on  other  con- 
tracts made  after  that  in  question.— Arthur 
V.  Wright.  ION.  Y.B.m. 

Aooeptanoe. 

5,  Defendant  looked  at  a  book  of  cuts  of 
carriages  sold  bv  plaintiff,  and  selected 
one  to  be  sent  to  her.  In  an  action  for  tbe 

Erice  of  tbe  carriage,  plaintiff  testified  that 
e  showed  to  defendant  a  carriage  which 
she  said  was  Just  what  she  wanted,  and 
that  she  directed  certain  alterations  to  be 
made,  and  that  tbe  carriage  be  delivered 
on  board  a  steamer  for  shipment  to  her. 
The  alterations  were  to  be  paid  for  in  ad- 
dition to  tbe  price  originally  fixed  for  the 
carriage.  Held,  that  a  finding  of  tbe  Jury 
that  the  carriage  was  accepted  by  defend- 
ant was  Justifled.— Bozzoni  v.  Woodward, 
10  N.  Y.  8.  644. 

0.  In  an  action  for  the  price  of  an  engine 
sold  defendant,  which  plaintiffs  had  guar- 
antied to  give  satisfaction.  It  appeared  that 
the  engine  was  started  In  April,  1887,  but  it 
was  conceded  that  defendant  had  not  ac- 
cepted it  up  to  November  80,  1837,  when 
defendant  asked  plaintiffs  to  removelt.  but 
continued  to  use  it.   On  February  10. 1888, 

Slaintiffs  wrote  defendant  to  know  "what 
eclsion  you  have  come  to  about  the  en- 
gine "  On  February  Slst  defendant  re- 
plied, **We  have  no  reason  to  change  our 
views  expressed  in  our  letter  of  November 
80, 1887. '  and  said  that  the  engine  was  at 
plaintiffs'  risk,  and  requested  them  to  re- 
move it.  Plaintiffs  replied  by  writing  that 
they  did  not  wish  to  remove  tbe  engine, 
and  argned  to  show  that  thev  should  not 
be  held  responsible,  and  said:  "If  we  ad- 
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BQuldings,  and 
iT.'iqiig.  ION. 


mit.  which  w.  mngl  take 

the  engine  o  ;  igtructions. 

■what  is  to  b.  "-^  indation?" 
Defendant  im  '  ^'^tP^r'i  it  the  en- 
gine wai  not  u  i  t  ',  ,,:.^V.  ■  Febru- 
ary 28th  that  It  was  Bl  .  .Intms' 
ortler.  Held,  that  there  was  no  aci.eptai 
of  the  engine  by  user,  and  It  waa  error 
submit  tbat  question  to  the  jury.— Cooke 
V.  Underbill  Manuf «  Co.,  10  N.  Y.  a  446. 

Warranty. 

7.  A  manufacturer  and  dealer  in  paint- 
ers' materials  stated  to  a  customer  that  all 
goods  he  sold  thereafter  would  be  warrant- 
ed as  represented,  and  that  be  had  a  Tar- 
nish made  from  pore  gum  shellac  and  pure 
wood  alcohol,  which  would  dry  and  was 
quick  in  hardening,  and  was  suitable  for 
use  on  mouldings.  A  sample  cask  was  or- 
dered, and  the  customer  told  that  future 
Bales  would  be  warranted  equal  to  that. 
Six  months  after,  a  barrel  was  ordered 
"same  as  the  cask. "  and,  two  monthi  later, 
uiother*'same  as  the  last. "  Beld,  that  the 
Tarnish  sent  to  fill  this  order  was  warrant- 
ed made  of  pure  gum  shellac  and  pure  wood 
alcohol,  suitable  for  nse  on  mquldings,  and 
equal  to  the  Bample.— Moore 
T.  S.  651. 

 Damages  for  breach.  ^ 

8.  It  was  shown  that  the  mouldings  on 
which  the  Tarnish  was  used  would  have 
been  worth  10  cents  a  foot  if  it  had  been  as 
warranted,  but  were  in  fact  worth  only  5 
cents.  This  eTldence  was  not  objected  to 
as  not  furnishing  the  proper  measure  of 
damages.  It  was  also  shown  that  the  dif- 
ference of  0  cents  a  foot  would  be  the  ex- 
pense of  taking  off  the  old  finish  and  put- 
ting on  a  new  one.  The  defendant  knew 
that  the  varnish  was  to  be  used  on  mould- 
ings, and  warranted  it  suitable.  The  de- 
fect could  not  have  been  discovered  before 
it  was  applied.  Held,  that  a  finding  allow- 
ing as  damages  0  cents  a  foot  will  not  bo 
disturbed.— Moore  T.  King,  10  N.  T.  S.  651. 

Bescission. 

9.  PlaintiEfs  agreed  to  buy,  and  defend- 
ant agreed  to  sell,  a  quantity  of  hops  at  a 
certain  price,  the  hops  to  be  delivered  at 
any  time  the  plaintiffs  might  designate, 
and  defendant  to  have  the  beoeSt  of  any 
raise  up  to  June  20,  1888.  On  June  18th. 
plaintiffs  wrote  to  defendnnt  that  they  bad 
examined  the  hops,  and  found  them  in  an 
unsatisfactory  condition,  that  they  thought 
some  of  the  hops  would  spoil,  and  that 
they  did  not  see  how  they  could  "accept  of 
them  under  the  circumstances."  Subse- 
quently plaintiffs  described  how  they 
tho[ig:ht  the  hops  might  be  saved,  and  said 
that  they  did  not  comp,ire  with  the  sample 


was  evidence  that,  after  the  receipt  of 
such  letter,  defendant  had  an  ioterview 
with  plaintiffs,  in  which  the  latter  offered 
something  to  be  released  from  the  coq 
tract,  and  defendant  declined  the  offer, 
and  sought  and  obtained  the  opportunitv 
of  which  he  avaOed  hinuelf,  to  put  ttie 
i-  a  more  satlsfactoir  oondiiion 

Beta,  itxAi  ft  could  not  be  said,  aa  a  matter 
of  law,  tbat  such  letter  conaUtnted  a  re 
scission  of  the  contract  so  as  toabsolr^ 
defendant  from  its  terma.— WUber  ».  Leoc 
ard.  10  N.  Y.  8.  850. 

10.  Where  a  purchaser  of  marchudiser? 
turns  it  to  the  sellers  becaase  it  la  not  ol 
the  stipulated  quality,  and  they  accept  it 
without  objection,  there  is  a  mutual  res<^;*- 
sion  of  the  contract,  and  the  aeilers  ca  i 
neither  recover  the  price  nor  deal  with  th- 
merchandise  in  any  way  on  the  purcbas'  r  * 
account— Hart  v.  Hafght,  10  N.  Y,  S.  7S; 

 By  vendor. 

11,  Where  a  sale  of  goods  la  for  ca^b 
and  after  getting  possession  the  vendf? 
refuses  to  pay  for  a  portion  of  the  goor.- 
the  vendor  may  maintain  replevin  (or  su-  * 
portion.- Thompsonv.  McLean.  10 K.  Y  6. 
411. 

18.  In  replevin  for  goods  alle^d  to  bnr- 
^  been  fraudulently  obtained  from  plaint 
,^by  means  of  false  representations  bv  aV 
Yendant  aa  to  his  ability  to  pay  for  Then, 
ic,  appeared  that  when  plaintiff  W  wl 
sold  the  goods,  asked  for  a  statemem 
feiidant  replied  that  he  had  not  long  s'in^^ 
ma^e  a  statement  to  plaintiff  H.,  then  at 
senf;.  and  that  he  stood  "better  than  ever  ' 
and  tbat  W.  reported  this  to  the  cred  ■ 
clerk}  who  let  the  goods  go.    H.  testir^: 
to  the-  statement  as  it  was  made  to  b  -' 
and  taat  he  communicated  it  to  plaint 
creditVlerk  at  the  time  it  was  made.    // " 
that  it\wBs  competent  for  plaintiffs  to  ahcw 
by  the  toedit  clerk  that,  in  letting  the  i;o..  di 
go.  he  Itook  into  consideratloD  the  cui 
mnnicaAlon  made  to  hfm  by  H. — Hafalo  t 
Grant.  W  N.  Y.  a  188.  '^-mo 

18.  Thiatthe  purchaserof  goods  on  crou'it 
knew  thalt  he  was  insolvent  does  not  e" 
title  the  seller  to  rescind,  and  replevv  t 
goods,  unless  the  insolvency  was  of  sui  - 
a  hopeless  character  that  the  pnrchasir 
must  have  known  that  he  would  not 
able  to  pay  for  the joods  when  the  ere. i,; 
expired.- Baci  t.  Toch.  10  N.  Y.  B  »<i 

14.  Bepreaentations  made  by  the  n  r 
chaser  to  persow  other  than  the  seller  U 
to  his  financial  c»ndition  cannot  be  cor 
sidered  as  made  Wth  a  fraudulent  ini  r 
in  the  absence  of  p-oof  that  he  defrau,-  ■ 
any  of  the  persons  to  whom  thev  wr-: 
made.— Bach  V,  Tucl.  10  N  Y  S  &x 


by  which  they  were  purchased,  and  that  by  Which  the  purchase- obUined  rfii?''"^' 
they  were  "very  dirty  picked."    There)  erty  is  admissfble  In  aBMiaia  tol^o^^. 
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Iti  possession  by  the  seller  against  the 
shenff,  -who  levied  on  it  in  the  hands  of 
the  parcbaser.— Lewis  t.  Flack,  10  N.  Y. 

asss. 

16.  On  the  direct  examination  of  defend- 
ant In  an  action  \>y  the  sellers  to  recover  i 

Sods  alleged  to  have  been  procuotki  ^roo. , 
em  by  defendant's  false  reprejedlation's 
as  to  his  ability  to  pay  for  them,  the  ques- 
tion whether  defendant  was  asked  to  par- 
chue  goods  from  other  merchants  «ter 
bis  purchase  from  plaintiffs  is  properly  ex- 
clnded  as  having  no  bearing  on  the  intent 
with  which  he  purchased  plalntlfls'  goods. 
— Hahlo  V.  Grant,  10  N.  Y.  8. 188. 
Action  for  price. 

17.  In  an  action  for  the  contract  price  of 
bronze-gilt  moaldings,  the  court  charged 
that,  if  plaintiffs  agreed  to  furnish  snch 
mouldinn,  and  did  famish  them,  ther 
were  entitled  to  recover;  but  if.  as  elalmea 
by  defendant,  the  contract  called  for  sil- 
ver-gilt mouldings,  then  defendantwas  en- 
titled to  a  Terdict.  Held,  tbat  this  sub- 
mission of  the  conflicting  contentions  was 
more  favorable  to  defendant  than  if  his 
eonnter-claim  for  a  supposed  broach  of 
warranty  had  been  submitted;  for  the 
charge  made  a  breach  of  warranty  a  de- 
fense to  the  whole  claim,  while  the  coon- 
ter-claim  went  only  to  a  part  of  the  claim. 
—Becker     Fuels.  10  N.  Y.  B.  99. 

18.  In  an  action  for  goods  sold,  the  an- 
•wer  alleged  that  they  were  delivered  un- 
der an  agreement  that  they  were  to  be  ap- 
plied to  the  payment  of  a  debt  owing  by 
plaintiff's  husband  to  defendant.  Held, 
that  the  exclusion  of  evidence  tending  to 
prove  the  agreement,  and  the  refusal  to  let 
thejury  determine  whether  the  goods  were 
delivered  under  it,  called  for  the  rerersid 
of  a  judgment  In  plaintiff's  favor.— Rap- 
pel  T.  Donohue,  10  H.  Y.  &  IW. 
Bj^hts  at  puroliafler. 

19.  A  purchaser  of  lumber  who  declines 
to  accept  the  same  because  it  is  not  of  the 
stipulated  quality  can  recover  the  money 
paid  for  freight  and  customs  duties  and  for 
storage,  but  cannot  at  the  same  time  re- 
cover damages  for  abreach  of  the  contract, 
as  such  a  claim  would  proceed  on  an  af- 
flrmance  of  the  contraot.— Taylor  Saze, 
10N.Y.B.869L 

SOHOOIjS  and  SCHOOIi-BIS- 
TEICTS. 

^ectment  of  teacher — ^Liability  of 
troBtee. 

The  trustees  of  a  public  school  may  de- 
termine the  employment  of  the  teacher  at 
pleasure,  and  the  only  remedy  is  on  the 
contract;  and  a  trustee  la  notuable,  as  for 
an  aasault  and  battery,  for  using  sufflcieiit 

T.10M.T4U— 66 
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:  tned  them.-  - '  > 
force  to  pt  1.873,         <    i-om  entering  a 
school- ho<''  leaching  after 

she  had"  tr:>i*1('^  jat  she  was dls> 
charge  b  «f  I'lTalbrldn.  10  N. 

■  "'^  Service. 

Of  papers,  see  Practiee  in  (Jitil  Oaut,  & 
process,  see  Wri^,  1, 8. 


SET-OST  AND  COUNTBBr 
OliAIM. 

Reply  to  counter-claim,  see  Pleading,  1^ 

In  partition. 

1.  In  an  action  for  partition  of  land  pur- 
chased by  defendant,  and  conveyed  to 
plaintiff  and  defendant  Jointly,  under  aa 
agreement  between  them  tbat  plaintiff 
should  pay  a  certain  part  of  the  purchase 
money  and  make  certain  improvements, 
an  answer  which  alleges  that  plaintiff  en- 
tered into  the  contract  fraudulently,  as  a 
mere  device  to  obtain  the  half  Interest  in 
the  land,  and  that  he  never  performed  and 
never  iutended  to  perform  his  put  of  the 
contract,  states  a  good  counter-claim.— 
Michel  T.  Halhelmer,  10  N.  T.  8. 488. 

In  action  arising  flrom  torts. 

3.  In  an  action  for  a  wrongful  arrest,  de- 
fendant cannot  set  up  as  a  counter-claim 
the  Judgment  recovered  by  It  In  the  action 
wherein  plaintiff  was  arrested,  as  the  judg- 
ment does  not  arise  oat  of  the  wrongful 
arrest,  the  transaction  set  forth  in  pfain* 
tiff's  complaint,  nor  Is  such  judgment 
connected  with  the  subject  of  plaintiff's 
action,  within  the  meaning  of  Code  Civil 
Proc.  K.  Y.  §  501,  which  permits  a  counter- 
claim to  be  pleaded  when  It  is  based  on  & 
cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  plafntiff's  complaint,  or 
when  It  is  connected  with  the  subject  of 
the  action.— Ferris  v.  Armstrong  Hanuf  g 
Co.,  10  N.  Y.  8.  750;  Same  v.  New  Haven 
Web  Co..  Id.  751. 

8.  In  an  action  for  malicious  prosecution 
by  unlawfully  causing  plaintiff's  arrest,  a 
claim  for  damages  for  inducing  defendants 
to  sell  goods  on  credit  by  false  representa- 
tion, which  was  one  of  the  causes  of  action 
for  which  the  original  prosecution  of  plain- 
tiff was  commenced,  cannot  be  maintained 
as  a  counter-claim,  as  it  does  not  arise  out 
of  the  same  transaction,  and  is  not  con- 
nected with  the  subject-matter  of  the  ac- 
tion, as  required  by  Code  Civil  Proc.  K.  Y. 
g  501.— Rothschild  t.  Whitman.  10  N.  T. 
3.437. 

Settlement 

See  AMord  and  SaU^faetion;  Oompnmlmt 
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By  executors,  eta,  lee  Sueutort  and  Ad- 

minutratort,  7-10. 
llarriage  settlemeiit  procured  by  fraud,  see 

Huaband  and  Wife,  4. 

sHKEtrrFS  jun>  oonsta- 

BliES. 

Liabilities — Failure  to  exeoote  pro- 

oeae. 

1.  In  an  action  againat  a  sberifF  for  fail- 
ure to  levy  aud  return  an  execution,  where 
defendant  pleads  that  the  judgment  was 
at  the  date  thereof,  and  is  yet,  uncollecti- 
ble, he  may  xive  evidence  that  the  judg- 
ment debtor  nad  no  property  subject  to 
levy.— Grouse  v.  Bailey,  10  N.  Y.  8.  378. 

3.  No  action  lies  against  a  sherifl  for 
failure  to  levy  and  return  an  execution 
within  or  at  the  expiration  of  the  time 
limited  for  Its  levy,  where  ft  was  retained 
by  him  for  that  time  at  the  request  of 

SlaintifF's  attorney.— Crouse  T.  Bailey,  10 
f.  Y.  a  278. 

8.  Where  a  constable's  bond,  riven  un- 
der Laws  N.  Y.  1873,  c.  788.  providing  that 
the  constable  and  bis  sureties  shall  be  lia- 
ble to  any  person  "for  any  damages  which 
he  rony  suBtain  from  or  by  any  act  or  thing 
done  by  said  constable  by  virtue  of  his  of- 
tice, "  by  its  terms  includes  acts  of  omission 
as  well  as  as  commission,  the  constable  and 
his  sureties  are  liable  for  the  deficiency 
where  the  constable  levies  an  attachment 
on  part  only  of  the  property  of  a  debtor 
who  at  tbe  time  has  sufficient  property  to 
satisfy  plaintiff's  claim,  and  after  judgment 
againat  the  debtor  tbe  property  attached 
does  not  sell  for  enough  to  satisfy  the  judg- 
ment, though  the  property  attached  was 
appraised  at  a  sufficient  valuation.— Soth6r- 
land  T,  McKInney.  10  N.  Y.  S.  878. 
 Escape  of  prisoner. 

4.  Though  an  action  lies  for  an  escape 
from  jail  limits  against  the  sheriff  individ- 
ually the  addition  of  bis  official  title  is 
merely  descripdopersojuB,  and  cannot  be  aa- 
signed  as  error. — DidsbunT.  VanTaaseL 
10  N.  Y.  8.  88. 

 Failure  to  pay  over  money — 

Oontempt. 

0.  A  deputy-sheriff  cannot  be  held  for 
contempt,  in  refusing  to  pay  over  money 
collected  on  execution,  where  itappesra 
that  the  deputy  paid  the  money  so  collected 
to  the  sberiS.'who  on  the  same  day  paid  it 
back  to  the  deputy  in  settlement  of  wages 
due.  Distinguishing  Whitman  T.  Haines. 
4  N.  Y.  8.  48.— BarfleU  v.  Halligan,  10  N. 
Y.  8.  86. 

UnlawAil  seizure  —  Substitution  of 
parties. 

6.  Under  Code  Civil  Proc.  N.  T.  §  1431, 
•B  amended  by  Laws  N.  T.  1887,  g.  ISt,  pro- 


Tiding  that,  la  an  action  against  an  officer 
to  recover  diattels  levied  on  under  one  or 
more  ezecntlons,  or  to  recover  damages  for 
their  detention,  if  a  bond  or  bonds  have 
been  given  to  indemnify  the  Officer  airainst 
the  levy  or  levies,  the  person  or  persons 
who  gave  it  may  apply  to  the  conrt  to  be 
substituted  as  defendants  in  place  of  the 
officer.  It  Is  not  within  the  discretion  of  the 
conrt  to  refuse  the  application  of  the  otB- 
cer  to  snbstitate  his  indemnitors  In  the  ac- 
tloa.— Cantor  v.  Grant,  10  N.  Y.  8.  323. 

 UaMUty  ot  azaentlon  oredit- 

ora. 

7.  Where  a  sheriff.  In  an  action  against 
him  for  an  aniawfnt  selEnre  of  property, 
and  also  for  an  excessive  levy,  obtains  an 
order  substituting  his  indemnitors,  tbe  ex- 
ecution creditors,  as  defendanta.  and  re- 

auiringtbem  to  give  a  further  bond  condi- 
oned  to  pay  any  judgment  plaintiff  mar 
obtain  in  the  action,  and  tbe  reversal  of 
such  order  is  opposed  by  the  indemnitors, 
they  cannot  be  beard  to  claim  that  they  are 
not  liable  for  the  excessive  levy,  because 
not  covered  by  their  original  bond.— Mc- 
Bride  v.  Tappen.  10  N.  YTB.  1S7. 

Shipping*. 

See  Marine  In*urance. 

Blander. 

See  LiMand  Standar. 

Soolettofl. 

See  A$»oetaami;  Bmtntbmt  AeMs;  £*■ 

ligiotu  Sodtttm. 

8PBCTFI0  PEKFOBKANOB. 

ZnsnfBoienoy  of  title. 
1.  In  an  action  to  enforce  the  specific 

fierformance  of  a  contract  for  the  aale  of 
and,  it  appeared  that  there  were  two  past- 
due  mortgsges  on  the  land,  of  which  de- 
fendant knew;  and  he  also  knew  that  ther 
were  to  be  satisfied  oat  of  the  purchase 
price,  which  far  exceeded  the  amount  of 
tbe  mortgages.  Seld,  thatthey  constituted 
no  valid  objection  to  the  title,  nor  defense 
to  the  eoforcemeut  of  the  contract. — Keat- 
ing V.  Gnnther,  10  K.  T.  S.  784. 

S.  In  a  controversy  submitted  on  agreea 
facts  the  question  was  whether  defendants 
should  be  compelled  to  speclflcallj  per- 
form a  contract  to  porchase  of  putiotij 
certain  premises  on  Thirty-Elghdi  rtreet 
in  tbe  oity  of  New  York.  Utie  to  which 
plaintiff  claimed  under  a  devise  by  one  N. 
to  bis  widow  of  all  his  Interest  **In  and  to 
certain  lou  in  Thirty-Seventh  street,  in  the 
city  of  New  York,  whloh  I  acqolred  from 
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diatfleld  H.  fimtth."  Tho  wreed  case 
contained  an  admiBaion  that,  In  proceed- 
ings for  probate  of  K.'b  will,  Cfaatfleld  H. 
Smith  testified  that  he  conveyed  to  teatator 
real  property  on  Thirty-Eighth  street,  that 
he  never  sold  him  any  other  real  property, 
and  that,  as  far  as  be  knew,  there  was  no 
other  person  bearing  his  name  in  New 
York  city.  Held,  that  the  admlBsloa  did 
not  invade  a  concession  of  the  truth  of 
Smith's  testimony,  and  was  not  of  itself 
sufficient  to  warrant  the  assumption  that 
N.  was  not  seised  of  real  property  in 
Thirty-Seventb  street,  and  that.  In  the  ab- 
sence of  snch  estoppel,  plaintiff's  title  was 
not  suffldeotlT  free  from  doubt  to  jastify 
a  direction  tnat  defendants  accept  it.— 
McGrane  t.  Kennedy.  10  N.  T.  S.  llfi. 

S.  Testator  devised  all  his  property  to 
his  executor  in  trust  to  receive  the  income, 
pay  it  to  testator's  mother  during  her  life, 
and,  on  her  death  before  two  certain  chil- 
dren shoDld  become  31  years  of  age,  to  ap- 
ply it  to  their  support,  etc.,  until  that 
time,  and.  If  the  mother  had  died  before 
that  time,  the  property  was  then  to  be 
equally  divided  between  the  children,  and, 
in  case  of  the  death  of  either,  leaving  law- 
ful issne,  such  issue  was  to  take  the  share 
of  the  decedent.  There  was  no  devise  of 
the  estate  given  to  the  executor  until  both 
the  children  became  91  years  of  age.  Held, 
that  the  validity  of  the  tmst,  and  of  a 

f tower  of  sale  given  to  the  executor  to  aid 
n  its  execution,  were  so  uncertain,  on  the 
ground  that  the  will  unlawfully  suspended 
the  power  of  alienation,  that  one  woo  had 
agreed  to  purchase  the  property  from  the 
oxeontor  would  not  be  compelled  to  take 
the  title.— Beams  v.  Mela,  10  N.  Y.  &  4Sa 

Oontxaot — ConBtraotlon. 

4.  A  land-owner,  whom  one  B.  had  sued 
for  SM4tfflc  performance  of  a  contract  to 
sell  the  land,  agreed  that  when  that  suit 
should  be  determined  In  her  favor,  she 
■would  sell  the  land  to  plaintiffs.  Pending 
an  appeal  In  his  action,  B.  agreed  with 

Elaintiffs  that  in  the  event  of  a  decision  in 
is  favor,  he  would  proceed  for  damages 
only,  and  would  relinquish  all  claim  to  the 
IftBO  itself,  ^d,  that  the  owner  was  not 
bound  to  accept  this  as  equivalent  to  a 
final  decision  in  her  favor,  and  plaintiffs 
are  not  entltied  to  speoiflo  performance  of 
their  contraoL— Beck  t.  Pinkney.  10  N.  T. 
S.  98S. 

Indeflniteness. 

&  A  verbal  agreement  was  entered  into 
by  the  H.  and  the  B.  railroad  companies 
by  which  a  janotion  was  to  be  made  at  a 
certain  point,  and  the  E.  company  agreed 
to  furnish  rolling  stock  for  the  operation 
of  the  M.  company  and  a  certain  sum  per 
mile.  The  H.  company  was  afterwards  re- 
organized, when  It  made  an  arrangement 


with  the  E.  company  by  vhich  certain 
charges  were  to  be  made  by  the  E.  company 
for  the  use  of  Its  turn-table  and  cars.bot  un- 
til farther  notice  no  charge  was  to  be  made 
for  terminal  f  aclUtlei.  Charges  were  after- 
wards made  for  terminal  faelutias,  bat  were 
notenforced.  FInallTtheB.  company  re- 
fused to  allow  the  M.  company  to  use  its 
property  any  longer.  Hdd,  that  the  agree- 
ment under  which  the  M.  company  was  al- 
lowed to  use  the  terminal  facilities  of  the 
E.  company  without  charge  was  too  indef- 
inite to  be  enforced  in  equity.— PortJervls. 
M.  Ai  K.  T.  R.  Co.  V.  New  York.  L.  B.  ft 
W.  RCo.,  ION.  Y.aSBS. 

 Inequitable  oondltione. 

6.  Defendant,  beln^  in  need  of  $2,000  to 
complete  a  purchase  made  by  him,  agreed 
that  if  plaintiff,  his  wife,  would  join  him 
in  a  mortgage  for  that  amount  of  hia  farm 
of  62  acres,  which  she  had  refused  to  do, 
he  would  convey  to  her  10  acres  of  the  land, 
including  the  boildings,  which  part  was 
worth  97.000.  iMd.  that  the  agreement  was 
Inequitable,  and  would  not  be  enforced.— 
Carpenter  T.  Carpenter.  10  N.  Y.  S.  486^ 

States  and  State  Officers. 
Mandamut  to  boards  and  offlcers,  see  Jfim- 

STATUTES. 

Construotlon  of  foreign  statutes. 

1.  Expert  testimony  to  prove  the  con- 
stmction  of  a  statute  of  a  foreign  country 
is  not  admissible  where  the  language  of 
the  statute  Is  plain,  and  there  Is  no  decision 
by  the  conrts  of  such  country  upon  the 

§oints  in  controversy. — Qeogbegan  T.Atlas 
team-Ship  Co..  10  N.  Y.  a  121. 
S.  A  commission  to  take  the  testimony 
of  foreign  lawyers  to  prove  the  existence 
and  construction  of  a  statnte  of  their  conn 
try  is  properly  denied  where  the  moTing 
papers  fail  to  show  any  ambiguity  or  un 
certainty  In  the  meaning  of  the  statute.  01 
that  it  has  received  any  Judicial  Interpre 
tatioa.  or  that  it  cannot  be  proved  undet 
Code  Civil  Proc.  N.  Y.  §  048,  providing  for 
the  proving  of  foreign  statutes  by  offl(^aliy 
printed  copies.— OeogheganT.AtUa  Steam- 
ship Ca.lOK.Y.8.Ul. 

STATUTES  CmSD  AND  OOIT- 
STKUKB. 

NBW  YOBSL 

CoirsTmJTiox. 

Art  1, 16   72.  707 

ArL8,f  IS.  896.888 

Art.  8,120    858 

Arts,  |S8.  6S8 
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Stipulatioii. 
8m  i>a««M«»  Cfha  Ciuea,  9,  & 

Street. 

Pef«ctlre  itreett.  mo  JAni<>^  (krpara- 
UtM,  80.  81. 

STJBBOQATION. 

Of  seoond  mortgagee. 

On  forecloiara  of  »  laeond  mortgage, 
where  it  appears  that  the  loan  by  the  sec- 
ond mortg^kgeo  was  made  on  as  agreement 
irlt)i>the  fflOftgajKor  that  It  dwnid  be  ap- 
plied to  oztf  ngeuh  the  flnt  mntgtist,  and 


that  part  of  the  loan  was  actnally  so  ap- 

Slled,  the  secoDd  mortgagee  is  eotltled  to  a 
ecree  subrogating  him  to  the  rights  of  the 
first  mortgagee  on  pavment  of  the  balance 
dne  on  the  flrst  mortgage. — Qoinlan  t. 
Stratton.  10  K.  T.  &  IsK 

Suicide. 
Effect  on  life  Intnrance,  tee  /nrarmM^l. 

Siuumoxuk 

Bee  Writ$. 

Supplementary  Firooeedinge. 

Bee  ^PteutUm,  6»  7. 

TAZATZOir. 

egacT 

and  Dittrtbvtion.  6-17. 
Of  telegraph  lines,  lea  COtutttuitimalLaw,  1. 
Town  taxes,  see  Tomu,  4-7. 

XTon-residents. 

1.  Rev.  Bt.  N.  Y.  (?th  Ed.)  p.  989,  S.  as 
amended  bj  the  act  of  1651,  proTidiaa  tiiat 
"land  occupied  by  a  person  other  than  the 
owner  may  be  assessed  to  the  owner  or  oc- 
cupant, or  as  non-resident  lauds."  Laws 
1878,  c.  163,  amended  the  section  to  read 
that  "lands  occupied  by  a  person  otber 
than  the  owner  may  be  assessed  to  the  oc- 
cupant as  lands  of  non-residents,  or,  if  the 
owner  resides  in  the  county  in  which  such 
lands  are  located,  to  such  owner. "  Held 
that,  prior  to  the  act  of  1878,  lands  could 
not  be  assessed  to  a  non-reeldent  of  the 
city  where  the  assessment  was  mode,  and 
that,  under  such  act  of  1878,  lands  cannot 
be  assessed  to  a  non-resident  of  the  county 
where  the  assessment  is  made.— Batler  v. 
City  of  Oswego,  10  N.  Y.  B.  768, 

Assessment. 

3.  When  the  valuation  Is  not  made  by 
the  acre,  a  mistake  as  to  the  quantity  of 
land  included  In  the  assessment  does  not 
affect  the  rights  of  Uie  parties,  and  Is  im- 
material.—People  T.  Adams,  10  N.  T.  S. 
296;  Same  T.  Edick,  Id.  209. 

8.  The  village  trustees  are  not  required 
by  the  charter,  %  41,  to  verify  their  assess- 
ment In  the  manner  prescribed  for  the 
town  assessors,  and  the  absence  of  such 
veilflcatton  does  not  InTslidate  the  assess- 
ment.—-People  T.  Adami.  10  N.  T.  8.  295; 
Same  v.  Edfck,  Id.  290, 

4.  Under  charter  of  the  village  of  ufttle 
Falls,  g  80,  as  amended  by  Laws  1878,  c. 
158,  the  village  trustees,  thereby  constitut- 
ed a  board  of  assessment,  whose  doty  it  is 
to  copy  from  the  last  aueaament  roll  of  the 
several  towns  which  comprise  the  territory 
.of  the  Tillage  the  names  and  Talnationf  of 
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penoni  and  property  taxable  in  the  village, 
are  not  bound  to  adopt  the  valaatlona  made 
by  the  town  astesflora,  bat  may,  in  the  ex- 
ercise of  their  Judgment,  increase  such 
vftluationa  for  the  purpose  of  TillM;e  taxa- 
tion.—People  V.  Adams,  10  N.  Y:  8.  895; 
Same  t.  Edick.  Id.  399. 

a.  Under  Laws  K.  Y.  1880,  c.  889,  provid- 
ing that  tax  assessments  on  land  in  Loof; 
Island  City  shall  not  be  invalidated  "by 
reason  of  any  error,  mistake,  or  insuffl- 
cieucy  in  the  owner's  name, "  and  that  the 
tax  shall  be  a  **lien  on  the  property  as- 
sessed nntil  discharged  by  payment,"  an 
assessment  of  the  land  of  a  non-resident  is 
not  vitiated  by  being; assessed  to  unknown 
owners.— Collins  v.  City  of  Long  Island,  10 
N.  Y.  8. 167. 

6.  The  assessment  will  not  be  disturbed 
unless  the  partyaeeking  to  reduce  it  shows 
by  clear  and  satisfactory  evidence  that 
the  property  was  overvalued.— People  v. 
Adams,  ION.  Y.  8.  «95;  Same  v.  Edick.  Id. 
299. 

Void  assessment — Belevy  by  legis- 
lature. 

7.  The  legislature  has  power  to  ratify 
and  relevy  void  taxes,  and  the  power  in- 
dndes  the  interest  as  well  as  the  amount 
of  the  tax  originally.— Tan  Deventer  v. 
Long  Island  City,  10  N.  Y.  B.  801. 

EguaUjEation. 

8.  In  an  action  to  reduce  an  assessment 
on  the  ground  of  an  overvaluation,  the 
burden  Is  on  the  property  owner  to  show 
that  the  assessors  have  not  complied  with 
2  Rev.  St.  N.  Y.(8th  Ed.)  p.  1098;  §  17,  pro- 
viding that  they  shall  assess  property  at  its 
full  and  true  value.— Peoi^e  T.  Murphy,  10 
N.  Y.  a  877. 

9.  In  a  proceeding  nnder  Laws  N.  Y. 
1880.  c  260,  to  reduce  an  excessive  and  od- 
equal  assessment,  the  relator,  on  appeal  by 
certiorari,  cannot,  under  section  6  of  that 
act,  recover  costs  against  the  assessors  un- 
less it  is  shown  that  they  acted  with  gross 
negligence,  or  In  bad  faith.— People  v. 
Rassell,  lON.Y.  a89L 

Tax-titles. 

10.  In  an  action  for  the  price  of  lands  In 
L.  county,  the  defease  was  a  breach  of 
covenant.  Defendants  offered  In  evidence 
tax-deeds  of  the  lands,  which  had  been  re- 
corded over  two  years,  to  the  state,  based 
on  taxes  assessed  prior  to  the  conveyance 
to  covenantees.  Act  N.  Y.  1855,  g  65,  as 
amended  by  Laws  1860,  c.  309,  provides 
that  such  deeds  shall  be  presumptive  evi- 
dence that  the  sale,  and  all  proceedings 
prior  thereto,  and  all  notices  required  to 
be  given  previous  to  the  expiration  of  the 
two  years"  allowed  for  redemption,  were 
regular  and  according  to  law.   Laws  1885. 


c.  448.  provides  tbat  as  to  eertdn  covmtiea; 
incloding  L.,  sach  deeds  shall,  after  being 

recorded^two  years,  be  condnslve  evidence 
of  the  regularity  of  the  sale,  and  of  the 
proceedings  prior  thereto,  and  of  tbe  no- 
tices for  redemption.  Held,  that  thcM 
deeds  were  at  least  prima  /a^ie  proof  that 
the  title  of  the  covenantees  was  lost  by  rea- 
son of  liens  prior  to  the  deed  to  them. — 
Brown  v.  Allen.  10  N.  Y.  &  714. 

Bedemption. 

11.  Laws  N.  Y.  1880,  c.  01,  §  13,  provides 
that  "all  powers  which  are  conferred  upon 
the  eomptroller  of  this  state  in  relatioa  to 

*  *  *  theeffectof  any  sudi  sale  of  land 
for  taxes  upon  the  lien  of  any  mortfnge 
thereon,  the  right  of  a  mortgagee  to  re- 
deem, the  consequence  of  neglect  to  do  so 
after  notice,  and  the  lien  of  the  mortgagee 
for  the  amount  paid  on  such  redemption, 

*  *  *  are  hereby  conferred,  BO  far  aa  re- 
lates to  the  county  of  Oneida,  npon  the 
treasurer  thereof."  Section  14  provides 
that  all  acts  relating  to  Oneida  county  in 
conflict  with  this  act  are  hereby  repealed. 
Held,  the  general  law  of  the  state  as  to  re- 
demption by  a  mortgagee  Is  still  applicable 
to  Oneida  ooonty,  the  county  treasurer  be- 
ing substituted  for  the  state  comptroller; 
and.  where  a  mortgagee  tendered  to  snch 
treasurer  the  amount  for  which  the  mort- 
gaged lands  were  sold,  with  interest,  as 
provided  by  Laws  N.  Y.  1856.  a  487.  §83, 
it  was  the  treasurer's  duty  to  receive  the 
same,  and  issue  his  certificate  therefor, 
and  on  refusal  a  writ  of  mandamuf  was 
properly  Issned  to  compel  him  thereto. — 
People  V.  Edwards.  10  N.  Y.  a  885. 

13.  Section  8  of  the  special  act  provfdM 
that  the  payment  shall  be  "for  the  ose  of 
the  purchaser,  his  heirs  snd  assigns." 
Held,  that  a  tender  "for  and  in  f nil  redemp- 
tion of  said  premises  from  sale  for  delin- 

Juent  taxea  in  August,  1887,  to  Davfs  ft 
ohnson, "  was  snmclent— People  T.  Bd- 
wardSjJON.  Y.  aSSS. 

18.  When  the  tender  was  rejected  by  the 
treasurer  on  the  sole  ground  that  he  had 
DO  right  to  receive  the  money  or  give  the 
certincate,  it  was  not  invalid  because  a  re- 
ceipt or  certificate  was  demanded.— People 
V.  Edwards,  10  N.  T.  a  88S. 

Erroneous  taxation— D^onotioii. 

14  Under  Laws  N.  Y.  1680.  e.  68.  K  8, 
making  a  deed  executed  by  the  tax  re* 
ceiver  presumptive  evidence  that  the  sale, 
and  all  proceedings  prior  thereto,  *  ware 
regular,  and  authori2iDg  any  one  Interest- 
ed in  assessed  property  to  sue  to  restr^a 
sale,  an  action  may  be  bron^t  to  set  aside 
an  assessment,  and  restrain  a  sale  there- 
under, though  the  assessment  is  void,  sa 
such  sale  would  create  a  cloud  on  plaiu* 
tin  title.— Coze  V.  To^V.  10  .IC.  T.  &  73; 
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Srroneoat  tSKatloxi— WalT«r  of  ob- 
jection. 

15.  Under  Ltws  N.  T.  1880.  c.  269,  §  1, 
reqniriog  relator  on  certiorari  to  a  tax  as- 
aessment  to  specify  In  the  petition  the 
gronods  of  the  illegality  of  the  tax,  the 
question  of  whether  the  asseeaor  swore  to 
tne  asseBsment  rolls  before  the  right  per- 
soD  is  waived  by  failure  to  make  It  a 
ffround  of  the  certiorari. — People  v.  Teraey, 
ION.  y.  8.  940;  Id.  948. 

Taxation  of  Oosts. 
See  CMi,  9-10. 

Telegraph  Compaiilea. 
TuatiOB  of  lines,  see  ifoiutituttmal  law,  1. 

Termlnatiou. 
Of  lease,  see  Landlord  and  Tmani,  4-& 

■  Testamentary  Powers. 
Bee  Power*,  2-S. 

Theaters  and  Shows. 

Bmplc^ment  of  children,  proseontton,  see 
Infmug,  9. 

TiUe. 
Tut*tltlei,  see  Taxation,  10. 

Torts. 

See  JDsmA;  Fake  Impritonaunt:  LtM  and 
Blander-  MaHeiovt  Ptoitevtton;  Negli- 
gence; Bopleein;  Tntpatt;  2Vwf«r  and 
Oonnmion. 

MeHDre  of  demsgei,  lea  JDamoffm,  9-9. 

TOWNS. 

fleg^^dio^  m^TftiMirs/  SehooU  and  BehooU 

Bridge  bonda  —  Anthorisatkm 
ooimty  board. 

1.  A  reaolation  of  the  connty  board  au- 
thorizing a  town  to  erect  a  bridge,  and  Is- 
■ue  ita  bonds  in  payment  therefor,  is  ren- 
dered entirely  void  by  the  board's  failure 
to  require  (as  provided  by  Laws  N.  Y.  1875. 
c  463.  %  8)  adequate  security,  In  addition  to 
that  given  for  the  faithful  performance  of 
their  ordinary  duties,  from  the  officers 
charged  with  the  dn^  of  issuing  the  bonds 
and  disbursing  the  proceeds.— Barker  v. 
Town  of  Oswegatchie.  10  N.  Y.  S.  884. 

3.  A  resolution  of  the  county  board  au- 
thorizing a  town  to  issue  its  bonds  In  the 
usual  form  of  town  bonds,  with  Interest 
fionpons  p^able  te  beam  at  the  rate  of  4 


per  cent,  per  annum,  the  bonds  and  inter- 
est to  be  paid  at  a  designated  bank  and  at 
specified  times,  substantially  complies 
with  Laws  K.  Y.  1875.  c.  482,  g  4,  which  re- 
quires the  board,  in  its  resolution  author- 
izing the  issuance  of  bonds,  to  prescribe 
their  form,  and  to  fix  the  time  and  place 
of  payment  and  the  rate  of  interest. — Bar- 
ker V.  Town  of  Oswegatchie.  10  N.  Y.  8. 
884. 

8.  Laws  N.  Y.  187Q.  c.  483,  as  amended 
by  Laws  1886,  c.  451,  provides  that  the 
bf>ard  of  county  supervisors  may  antbor- 
Ize  towns  to  borrow  money  for  the  erec- 
Uon  of  bridges;  but  that  no  authority  shall 
be  exercised  under  the  act,  except  on  the 
application  of  the  town,  to  be  made  b^  a 
vote  of  the  majority  of  the  electors  voting 
at  a  regular  town-meeting,  or  at  a  special 
town-meeting  "called  for  the  purpose." 
Held,  that  an  application  by  a  town  to  the 
county  board  for  permission  to  issue  bonds 
for  the  erection  of  a  bridge  made  pursuant 
to  a  vote  of  a  special  town-meeting  called 
under  1  Rev.  St.  N.  Y.  pL  1,  c.  II.  tit.  3, 
art.  1,  g  7.  as  amended  by  chapter  369,  Laws 
1686,  which  authorizes  a  vote  on  the  ques- 
tion of  raising  and  appropriating  moneys 
for  tbe  construction  of  a  bridge,  but  which 
makes  no  proviaion  for  an  application  to 
the  county  hoard,  and  which  provides  that 
"no  special  town-meeting  shall  have  pow- 
er to  act  on  any  subjects  other  than  such 
as  are  specified  In  this  section,"  does  not 
confer  on  the  county  board  any  power  to 
authorize  tbe  Issue  of  the  bonds.— Berlin 
Iron  Bridge  Co.  v.  Wagner,  10  N.  Y.  a.  840. 

Taxation. 

4.  Laws  N.  Y.  1869,  c.  907,  §  4,  as  amend- 
ed by  Laws  1871.  c  388,  providing  that  all 
taxes,  except  school  and  road  taxes,  col- 
lected for  tbe  ensuing  80  years  by  any 
town,  "on  the  assessed  valnatlon  of  any 
railroad."  for  which  said  town  has  Issued 
bonds,  shall  be  paid  over  to  the  county 
treasurer  to  redeem  such  bonds,  applies  to 
renewal  bonds  Issued  to  refund  tne  origi- 
nal bonds  as  they  fell  due,  though  the  rail- 
road has  been  sold  under  a  mortgage,  and 
purchased  by  another  company.— V an  Tas- 
sel V.  Derrenbacher,  10  N.  Y.  a  \4Si. 

6.  By  Laws  N.  Y.  1670,  c.  762,  amending 
Laws  1808,  c.  811,  so  as  to  provide  by  tax- 
ation a  sinking  fund  sufficient  to  pay  at 
maturity  bonds  issued  in  aid  of  the  Wall- 
kill  V^ley  Baltroad,  it  was  not  the  Inten- 
tion of  tne  legislature  to  supersede  the 
provision  made  by  the  general  act  of  t3S9, 
but  merely  to  give  an  additional  fund  for 
the  payment  of  said  bonds. — Van  Tassel  v. 
Derrenbacher,  10  K.  Y.  S.  145. 

 Application  of  taxes. 

6.  Laws  N.  Y.  1869,  c.  907.  §  4,  as  amend 
ed  by  Laws- 1871.  cc.  388, 935,  provides  that 
all  taxes,  axcept  road  aad  school  taxes. 
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collected  and  paid  over  to  the  connty  treu- 
nrer,  oq  the  asBeseed  valuation  of  any  rail- 
road in  aay  town,  village,  or  city,  which 
haa  iasued  bonds  to  aid  In  the  construction 
of  snch  railToad,  shall  be  used  by  the  treas- 
urer to  purchase  such  bonds,  in  order  that 
they  may  be  canceled.   Seld  that,  though 

Eart  of  the  taxes  of  a  town,  thus  collected, 
ave  been  paid  over  to  the  town  in  Tlola- 
tlon  of  the  above  provision,  and  used  by 
it  for  other  porposea,  the  county  is  not 
liable  therefor,  and  the  treasurer  can  only 
be  compelled  to  use  the  balance  of  such 
taxes  remaining  in  his  hands  for  the  pur- 
chase of  such  bonds.— Clarke  Sheldon, 
10  N.  Y.  S.  857. 

,7,  Lnwg  N.  T.  1860.  c.  907.  g  4,  as  amend- 
ed by  Laws  1871,  cc.  288, 926,  provides  that 
all  taxes,  except  road  and  school  taxes, 
collected  and  paid  over  to  the  county  treas- 
urer, on  the  assessed  valuation  of  any  rail- 
road in  any  town,  village,  or  city,  which 
has  iasued  bonds  to  aid  in  the  construction 
of  such  railroad,  shall  be  need  by  the  treas- 
urer to  purchase  such  bonds.  In  order  that 
they  may  be  canceled.  Held,  that  plaintiff, 
being  a  resident  and  tax-payer  of  the  town, 
is  affected  in  his  property  rights  by  a  re- 
fusal to  appropriate  the  tax  to  the  purpose 
provided,  and  can  therefore  maintain  an 
action  In  the  town's  behalf  to  compel  the 
connty  treasurer  to  purchase  the  bonds. — 
Clarke    Bheldoa,  10  N.  Y.  &  857. 


TBADE-KASX8. 

Validity— DoBorlptlve  words. 

1.  The  word  "bygieBiqnes.*  as  applied 
to  suspenders.  Is  not  descriptive,  in  the  or- 
dinary sense,  and  mav  become  the  subject 
of  a  valid  trade-mark. — Bailly  T.  Nasha* 
wannuck  Manuf'g  Co.,  10     T.  8.  894. 

InfHDgement — Iiuunotioii. 

3.  Plaintiff  issued  a  monthly  periodical 
named  "The  Railroad  and  Engineering 
Journal,"  the  result  of  the  consolidation 
of  two  periodicals  he  had  purchased,  one 
of  which  was  known  as  "The  Amwlcan 
Railroad  Jonmal. "  Defendant  pnblished 
a  weekly  periodical  called  "Engineering 
News  and  American  Railway  Journal." 
In  an  action  to  enjoin  defendant  from 
using  the  words  "Railway  Journal"  it  ap- 

{>eared  that  plaintiff's  paper  had  but  a  lim- 
tad  clrcalation.and  there  was  no  evidence 
showing  actual  confusion  in  any  instance 
from  tne  claimed  similarity  In  names, 
while  the  titles,  as  printed,  indicated  pos- 
itbility  of  error  from  plaintiff's  use  of  the 
term  Engineering"  rather  tfaan  the  de- 
fendant's use  of  the  words  "Railway  Jour- 
nal. "  Heid,  that  relief  sought  was  proper- 
ly denied.— Fomev  t.  EnnaMiiiiK  Kews 
Pub.  Co.»  U>N.  y.  a  814. 


OonnterlSBlttng  trade-maik  —  Crimi- 
nal proseontion. 

8.  Act  Cong.  March  8.  1881,  §  7,  (31  St 
at  Large.  008.)  relating  to  trade-marks  nsed 
in  commerce  with  foreign  nations^  which 
provides  that  any  person  who  shall  ccnw- 
terfeit  "any  trade-mark  registered  under 
this  act  "shall  be  liable  to  an  action  on  the 
case,  does  not  apply  to  any  trade-mark 
that  has  not  been  registered,  so  as  to  oast 
Uie  jurisdiction  of  a  state  coart  in  •  prose- 
ontion for  counterfeiting  a  foreign  trade- 
mark which  Is  not  registered  aoder  the  act 
of  1881.— People  v.  iTollnB.  10  N.  T.  a  l-9a 

4.  Evidence  that  defendant,  in  an  Indtd- 
ment  for  counterfeiting  a  trade-mark  by 
printing  copies  of  the  labels  nsed  by  tbe 
owner  of  the  trade-mark,  alao  pnt  on  the 
labels  the  name  of  the  printer  of  the  orig- 
inal, and  that  he  was  fonnd  In  pcwsessioB 
of  counterfeits  of  other  labels,  fa  admlas:- 
ble  to  show  his  knowledge  of  the  frandn- 
lent  intent.— People  v.  Holins.  10  N.  T.  & 
180. 

5.  In  order  to  convict  of  counterfeiting 
a  trade-mark,  the  Jury  moat  be  aatisllea 
that  it  was  the  exclnsive  property  of  th* 
person  alleged  in  the  Indictment  to  be  tbe 
owner,  that  the  alleged  trade-mark  was 
capable  of  appropriation  as  snch.  and  that, 
if  ever  valid,  it  has  not  been  abandoned  bv 
acquiescence  in  its  use  by  others.— Psop> 
T.Holins,  lON.T.aiSOL 

TBESPAS& 

Items  of  damage. 

In  an  action  for  trespass  In  wrongful- 
ly entering  on  plaintiff's  premises  for  the 
purpose  of  carrying  away  peraonal  proper- 
ty belonging  to  plaintiff's  intestate,  tbe 
Taloe  of  plunUITs  property  carried  away 
by  defendant  may  be  Included  In  tbe  dam- 
ages.—Moore  V.  Baylls,  10  K.  Y.  &  SL 

Trespaas  to  Try  TiUa. 

TKEAIk 

OeHiorm<;  MMnm; 

VassHL 

ObjeotiOTS  to  eWdenoe. 

1.  Where  defendant  is  allowed  as  a  wit- 
ness to  refer  to  and  re&eeh  his  memoiy 
from  a  certain  instmment  which  is  ex* 
eluded  from  evidence,  and  plaintiff  nihse- 
qnently  withdraws  all  obJe<»ona  to  the  ad- 
mission of  the  Instrument,  bat  defradani 
declines  to  introduce  it,  aaj  etror  In  its 
original  exclusion  is  coted.— Iluiscsa 
HttchsU^lON.  T.&SI4 
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3.  The  objection  to  the  question,  "State 
whether  there  was  any  signal,  either  by 
the  ringtne  of  the  bell  or  blowing  of  the 
whistle  of  that  train,  before  It  got  to  the 
croBBing,"  that  it  was  improper  in  form, 
and  that  there  was  no  foundation  laid  for 
it.  WM  not  well  taken,  as  form  of  question 
and  order  of  proof  Is  in  the  discretion  of 
tha  conrt— Totten  t.  New  York,  L.  S.  & 
W.  K.CO..  10N.T.B.6TO. 

Argnmenta  of  counseL 

8.  Id  an  action  for  damages  to  abnttine 
property,  cansed  by  the  construction  and 
operation  of  an  elevated  railroad,  the  read- 
ing by  plaintiff's  counsel  of  an  opinion  of 
the  conrt  of  appeals  in  a  similar  case,  aa  to 
what  was  to  be  included  within  the  right 
to  recover,  was  not  erroneous. — Williams 
Y.  Broolilyn  Ei.  R.  Co..  ION.  T.  8.  m 

4.  In  an  action  for  damages  to  abutting 
property,  caused  by  the  construction  and 
operation  of  an  elevated  railroad,  a  ver- 
dict for  plaintiff  will  not  be  disturbed  be- 
cause oonnael  read  to  the  Jury  an  article 
from  a  newspaper  In  reapect  to  the  vlola- 
tion  by  corporations  of  the  ri^hta  of  per- 
Bons.  where  the  article  in  question  was  not 
in  respect  to  defendant,  did  not  refer  to 
elevated  railroad  companies,  and  was  not 
offered  in  evidence,  and  where  the  sob- 
Btance  of  the  article  could  properly  have 
been  stated  by  coansel  in  lummlne  up.— 
Willlanu  T.  Brooklyn  EI.  R  Co..  10  a.  Y. 

Bight  to  open  and  oloae. 

6.  In  an  action  upon  a  promissory  note, 
where  defendant  denies  the  malting  and 
delivery  of  the  note,  except  for  the  pur- 
poses of  stating  the  defenses  of  fraud  and 
failure  of  consideration,  defendant  Is  not 
entitled  to  open  and  close. — Redmond  v. 
Tone.  10  N.  Y.  H.  G06. 

6.  An  exception  that  defendant  was  im- 
properly denied  the  affirmative  of  the  is- 
sues became  unavailing  when  the  court  di- 
rected a  verdict  for  pliuntifl.— Redmond  v. 
Tone,  10  N.  Y.  8.  806. 

Instructions. 

7.  Refusal  to  charge  abstract  principles 
Is  not  error  where  all  the  principles  ap* 
olicable  to  the  case  have  already  been 
c&arged.— Mendel  v.  Brooklyn  City  R.  Co.. 
10  NT  Y.  a  796. 

&  In  an  action  for  wrongfully  dlscbarg* 
Ing  plaintiff  from  defendants  service, 
error  in  submitting  to  the  jury  the  question 
whether  a  certain  individual  transaction 
between  plaintiff  and  the  president  of  de* 
fendaot  company  was  a  reasonable  ground 
for  the  discharge,  is  not  cured  by  a  subse- 
quent Instruction  that  such  transaction  did 
not  arise  under  the  contract  of  employ- 
ment, when  the  Jniy  are  not  told  that  they 
shoi^  not  consider  it  Ib  deteiralnisf 


whether  plidnttfl  was  properly  dlscha^ed. 
— Fellogg  V.  American  Manuf'g  ft  Supply 
Co.,  10  N.  Y.  8.  481. 

9.  In  an  action  for  breach  of  an  alleged 
contract  of  hiring  for  a  year,  a  charge  tnat 
"the  fair  inference  from  the  testimony  in 
the  case  is  that  the  bettering  of  his  Lplidn> 
tiff's]  oondltion.  in  his  [plaintiff's]  opinion, 
was  not  so  much  the  increase  of  93.00  a 
week  in  the  salary,  but  was  to  be  a  con- 
tract for  employment  for  one  year, "  is  not 
objectionable  as  stating  that,  as  a  matter 
of  law,  It  must  be  inferred  that  the  con- 
tract was  for  a  year,  where  that  part  of  the 
charge  immediately  following  rehearsea 
the  evidence  as  to  the  employment,  and 
leaves  the  question  to  the  Jury,  and  the- 
Judge  expressly  disclaims  any  intention  of 
charging  that  such  inference  must  be 
drawn.— Junge  v.  Bang,  10  N.  Y.  8. 816. 

Verdict. 

10.  An  exception  to  a  finding  that  plain- 
tiff was  duly  appointed  does  not  raise  the 
question  as  to  whether  there  was  a  vacan* 
cy  in  the  oflSce  at  the  time  such  appoint- 
ment was  made. — King  v.  City  of  BnflalOr 
ION.  Y.  8.  564. 

11.  In  an  action  to  recover  back  taxes 
paid,  on  the  ground  that  they  were  Ille- 
gally assessed  to  a  non-resident,  plaintiff 
requested  the  court  to  find  the  fact  of  non- 
residence  in  connection  with  other  facts. 
BM  that,  as  the  evidence  did  not  support  a 
finding  of  the  other  facts,  the  court  prop- 
erly refused  to  find  the  fact  of  non-resi- 
dence, especially  as  the  evidence  In  sup- 
port of  such  finding  was  not  satisfactorv. 
— BuUer  v.  City  of  Oswego.  10  N.  Y.  B.  Ida. 

IS.  In  an  action  for  moneys  belonglugto- 

Elaintlff  which  came  into  defendant's 
ands,  defendant  pleaded  and  testified  that 
plaintiff  agreed  to  give  him  pert  thereof  if 
ne  would  refuse  to  pay  a  certain  note 
which  he  had  given  in  settlement  of  cer- 
tain actions  against  him  wherein  plaintiff 
was  attorney  for  the  persons  suing,  and 
that  plaintiff^ agreed  to  furnish  evidence  to 
defeat  the  recovery  thereon.  Three  ques- 
tions, in  substance  as  follows,  were  pro- 
pounded to  the  Jurr:  (1)  Was  such  an 
agreement  made?  (9)  If  it  was,  was  the- 
money  delivered  todefendantln pursuance- 
thereof?  (8)  Was  the  arrangement  sworn, 
to  by  a  certain  witness,  in  regard  to  allow- 
ing the  note  to  go  to  protest,  entered  Into 
between  plaintiff  and  defendant?  The  first 
two  questions  were  answered  in  the  nega- 
tive, but  the  third  was  not  answered. 
Held,  the  two  answers  given  disposed  of 
the  defense.  Plaintiff  was  therefore  en-^ 
titied  to  judgment,  and  the  failure  to  an- 
swer the  third  was  ImmateriaL— Garfield 
V.  Blair,  10  N.  Y.  8.  840. 

18.  In  an  aoUon  for  damages  to  abuttlns 
property  cansed  by  the  operatiott  of  ao  at 
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fivated  railway,  the  finding  of  fact  refer- 
ring to  smoke,  steam.  and  ciaders,  of 
vblcfa  there  was  ample  proof,  stated  that 
greaae.  oil,  and  water,  of  which  there  was 
no  evidence,  were  allowed  to  drop  from 
passing  trains,  and  fall  la  front  oi  plain- 
tiff's nremises.  No  motion  was  made  to 
amend  the  floding,  and  the  judgment  was 
apparently  juat  on  its  merits.  that 
the  siatement  would  be  treated  as  snrplns- 
age  by  the  general  term.  DiBtinguIsiiing 
Pappenheim  7.  Bailwv  Co..  7  N.  Y.  S. 
€7d.— Sanders  T.  New  York  Bl.  R.  Co.,  10 
N.  y.  B.  113 

Verdict — Amendment.  - 

14.  In  an  action  to  restrain  the  opera- 
tion of  defendants'  railway  on  the  avenae 
io  front  of  plaiDtllf  8  property,  the  court 
first  found  that  such  avenue  was  kept  open 
in  like  manner  as  other  streets  in  toe  city 
"are,  and  of  right  ought  to  be."  Subse- 
quent findings  were  to  the  effect  that  such 
avenne  was  used  by  defendants  for  unau- 
thorized purposes,  and  Judgment  was  giv- 
en for  plaintiff.  Seld,  that  the  court  had 
power  at  the  next  term  of  court  to  amend 
the  first  finding  so  as  to  make  It  conform 
to  the  other  findings  and  the  decision. — 

Y^f^sJv  ^^^P*^^''*^  ^  ^' 

Findings  by  oonrt. 

16.  Hie  decision  of  the  court  In  an  equi- 
ty cause  which  Is  tried wlthontajurr.  that 
upon  the  whole  evidence  plaintiff  lafls  to 
make  out  a  case,  and  its  Juagmeot  dismiss- 
ing the  complaint,  constitute  substantially 
a  finding  of  the  facts.— Nojes  t.  Morris,  10 
N.  Y.  &  601. 

TBOVEK  AND  OONVHBr 

SION. 

Title  to  maintain. 

1.  One  who  has  sold  and  delivered  a 
chattel,  reserving  the  privilege  of  repur- 
chasing it  within  a  specified  time  at  the 
same  price,  bat  who  has  done  nothing  to- 
wards regaining  it,  has  not  sufilclent  inter- 
est to  enable  him  to  maintain  trover  against 
a  sheriff  who  has  sold  It  nnder  execution 
against  him,  on  the  ground  that  It  is  ex- 
empt—Byam  V.  Hampton,  10  N.  Y.  S.  872. 

Evldenoe  of  oonTerslon. 

8.  In  an  action  for  the  alleged  conversion 
of  money  left  with  defendant  to  he  sent  to 
a  third  party,  the  testimony  of  plaintiff 
that  he  received  letters  from  snch  third 
party,  saying  that  she  had  not  received  the 
money.  Is  not  snfflcient  to  support  a  verdict 
lor^aintllL— Qoldberg  v.  'Wolff,  10  N.  Y. 


TRUSTS. 

Dissolution,  see  I'^unetion,  1. 

Of  personalty  by  will,  see  ConJUci  o/Latet. 

Power  in  trust  see  Powra,  1. 

Besulting  trust. 

1.  A.  and  B.  purchased  land,  A.  paving 
the  consideration  with  an  underBtandins 
tiiat  title  should  be  taken  In  his  name,  and 
the  profits  of  sale  shared  equally;  bat  with- 
out nis  knowledge  title  was  taken  in  tiie 
name  of  a  third  person,  who,  for  a  nominal 
consideration,  conveyed  to  a  fourth.who  in 
turn  conveyed  withootnotice to  defendant, 
with  whom  B.  had  agreed  to  share  the 
profits  of  a  sale  of  the  land  If  he  would  pay 
off  the  liens.  Held,  that  a  snhsequentdeM 
from  B.  to  plaintiff  conveyed  no  interest 
and  that  defendant  was  entitled  to  be  pdd. 
out  of  the  proceeds  of  sale,  the  advances 
actually  made  by  him  In  good  faith  in  pay- 
ing off  liens,  and  that  the  balance  of  the 
proceeds  should  he  equally  divided  be- 
tween him  and  A.  after  payment  to  A  of 
the  advances  made  by  him.  with  interest. 
Modifying  8  N.  T.  &  189.  —  Keamev  v. 
Fleming.  10  N.  Y.  S.  160. 

3.  No  trust  results  to  a  husband  from  his 
conveyance  of  land  to  his  wife  as  a  cover. 
—In  re  Camp,  10  N.  Y.  &  141. 

Validity— Zndeflnlteness. 

8.  A  direction  In  a  will  that  tht  resldne 
of  testatrix's  estate  be  "placed"  In  the 
bands  of  hertrastee,  and  "bestowed"  as  be 
may  "  wisely  direct, "  creates  a  tmit  which 
is  Invalid  for  want  of  a  defined  beneficiary 
entitled  to  enforce  its  execatlon.— la  re 
Foley's  WUI,  10  N.  Y.  S.  1& 

Nature  of  estate. 

4.  A  grantee  executed  a  declaration  of 
trust  reciting  that  tbe  trust  was  for  the  sale 
of  the  land  for  the  benefit  of  the  grantor's 
widow  and  two  children;  that  when  the 
youngest  child  became  21  years  old  the 
trust  should  terminate,  and  the  estate  be 
conveyed  to  the  children  subject  to  their 
mother's  dower  rights;  and  that,  **in  case 
of  the  death  of  both  of  said  children  before 
the  age  of  maturity,  then  I  am  to  convey 
all  and  every  part  of  said  property  then  re- 
maining unsold,  and  to  pay  over  all  income 
and  proceeds  of  sales  In  my  hands,  *  to  the 
grantor's  widow, "  for  her  sole  and  separate 
use  and  benefit  forever."  £eld,  that  the 
children  took  a  fee-simple  estate  nnder  the 
trust  subject  to  their  mother's  right  of 
dower.— Enowltou  v.  Atkins.  10  H.  Y.  & 
77. 

Oompensation  of  trustee. 

6.  The  Q.  Railroad  Company  conveyed 
all  Its  property  to  plaintiff  in  trust  to  se- 
cure its  bondJi,  and  afterwards  leased  all 
it*  property  to  plaintilC.  who  nitnmtit  the 
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bonds  secured  by  the  deed  of  trast  A  few 
days  after  this  lease  plalntifF  leased  the 
property  to  the  £■  Railway  Company, 
which  assumed  plidntiff's  obllntlons  dq 
der  th«  lease  to  him.  Afterwaras  plaintiff 
sued  the  E.  CompaDy  to  enforce  paynaent 
of  the  bondB,  and  a  judgment  was  ren- 
dered, which  relieved  plaintiff  from  per- 
sonal liability,  but  was  also  in  other  r»- 
apects  unfavorable  to  the  bondholders. 
Plaintiff  appealed,  and  procured  a  Juds- 
rnent  which  fixed  his  liabilitr,  and  made 
the  bondholders  secure.  Hm.  that  the  lit- 
igation was  for  the  benefit  of  the  bond- 
holders, and  not  for  plaintiff's  benefit,  and 
that  plaintiff  was  entitl«d  to  an  allowance 
for  expense  and  attomeyt'  fees.— Wood- 
raff  T.  ^ew  York,  L.  E.  £  W.  K.  Co.,  10  N. 
Y.  a  SOS. 

Liability  of  estate  fbr  tnutee*e 

lige&oe. 

8.  A  tnut-estate  cannot  be  mulcted  for 
personal  Injuries  lostaiDed  through  the 
DegUgence  of  the  trustees  in  relation  there- 
to.—Norling  T.  Allee.  10     Y.  &  «7. 

Tornpikes  and  Toll-Boads. 

Railroad  on  road,  lee  BtrM  eaul  Street 
BaibroQda.  1,  9. 


USUBT. 

What  oonatitates. 

The  fact  that  an  accommodation  note  at 
a  legal  rate  of  interest  was  sold  a  day  or 
two  after  its  date  by  the  principid  debtor 
for  its  face  value,  and  by  mistake  or  inad- 
vertence no  allowance  was  made  for  the  In- 
terest then  accrued,  did  not  reader  the  note 
uBorioua — Benjamin  t.  Rogen,  10  N.  Y. 

am 

Vacation. 

Of  Judgment,  see  Judgment,  18-ltL 

Variance. 

In  description  of  offenae  la  Indictment,  see 
Indictmml  omA  InformaliaUt  1. 

VENDOB  AND  VENBBB. 

fiee,  also,  J)eed;  Fraude,  Statute  <{/;  8.  4/ , 
Fraudulent  Oonveyaneee/  Baie;  apeeific 
Performanee. 

Objections  to  title. 

1.  Covenants  In  a  deed  by  which  the 
grantee,  for  himself,  bis  representatives 
and  assigns,  agrees  to  erect  and  maintain 
certain  streets  and  wharves  along  and  op- 
posite the  granted  premises,  and  extond- 
ing  Into  a  river  in  front  thereof,  and  by 


which  the  grantor  reserTes  the  right  to 
open  one  or  more  other  streets  through 
toe  premises,  form  no  clond  or  incum- 
brance on  the  title  of  a  subsequent  grantee, 
where  the  original  grantor  has  made  a  sec- 
ond conveyance  of  land  in  the  river  to 
the  original  grantee,  who  fills  it  in  and 
erects  and  maintains  thereon  the  streets 
and  wharves  covenanted  for  In  the  first 
deed,  and  the  streets  which  the  grantor 
reserved  the  right  to  open  through  the 
granted  premises  have  been  opened  and 
maintained  for  many  years. — Bogardns  v. 
Caragher.  10  N.  Y.  S.  225. 

3.  Where  the  contract  of  sale  describee 
the  land  as  **the  same  premises  now  occu- 

Jiied  by  myself  and  family. "  it  Is  no  ob- 
ection  to  the  title  that  the  bonndaiy  fence 
is  set  a  little  inside  of  the  true  line,  and 
that  the  space  between  it  and  the  line  ii 
occupied  by  telegraph  poles;  for  there  is 
no  failure  of  tftleas  to  quantity  ander  such 
contract,  especially  if  It  be  not  shown  that 
the  outside  strip  is  held  under  a  claim  of 
Utie.— Keating  v.  Gunther,  10     Y.  8.  784. 

8.  The  fact  that  there  Is  a  small  and  tri- 
fling charge  on  the  land  for  the  maintenance 
of  a  fence,  which  it  Is  highly  Improbable 
win  ever  be  required,  affords  no  enbstao- 
tial  objection  to  the  title;  for  compensa- 
tory damages  may  be  allowed  for  such  de- 
fect.—Keating  V.  Gunther.  10  N.  Y.  a  784. 

4.  Plaintiff  paid  925,  taking  a  receipt  re^ 
citing  that  it  was  in  part  payment  for 
house  008  West  Forty-Beventh  street; 
price  921,000.  It  transpired  that  the  house 
stood  on  a  leasehold,  so  that  defendant 
could  not  convey  the  fee,  which  plaintiff 
intended  to  purchase.  Held,  that  plaintiff 
was  entitled  to  recover  back  the  part  pay- 
ment.—Stone  V.  Thaden,  ION.  Y.  8.  286. 

Damages  for  opening  street. 

6.  Where  a  deed  of  land,  executed  two 
years  after  the  report  of  the  commission- 
ers awarding  damages  for  opening  a  street 
through  the  same  was  confirmed,  redtes 
that  it  excepted  "from  said  premises  so 
much  thereof  as  has  been  taken  for  the 
opening  of  Girard  avenue, "  but  did  not  re- 
fer to  ue  award  which  had  been  made  for 
the  part  taken,  the  vendee  Is  not  entitled 
to  the  damaiies  awarded.--In  re  Pierce,  10 
N.  Y.  8.  81. 

Besaisslon  of  oontraot—Blght  to  as- 
sign. 

fl.  A  contract  for  the  sale  of  land  was 
rescinded  on  the  vendee's  default  at  his 
request,  and  it  was  orally  agreed  between 
him  and  the  vendor  that  he  should  retain 

fioseesBion  of  the  land  a  few  months 
onger.  cat  the  hay  on  the  premises,  and 
feed  it  to  tiie  vendor's  cowa  HM,  that 
the  rescission  of  the  contract  discharged 
the  vendee's  equitable  right  In  the  land, 
and  constituted  him  the  vendor's  servant 
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in  cnttiDg  and  feeding  the  hay,  and  th»t 
bii  anbseqnent  aeaignment  of  the  contract 
of  sale  to  a  third  person  wag  ineffectual  to 
pass  title  to  the  h»  aa  undnaf  the  Tendor. 
-DsTlB  T.  WUUfc  10  K/Y.  &  888L 

Beoovery  of  earnest  money. 

7.  In  an  action  to  recover  mooer  paid  on 
a  land  contract  on  the  ground  that  the 
title  waa  defective  the  tender  of  a  good 
title  at  the  trial  nine  mqnthe  after  it  was 
to  have  been  given  will  not  defeat  a  recov- 
ery.—Harris  V.  Strodl.  10  N.  Y.  8.  869. 

YBOSlxm  JN  CiVJJL  OASES. 

Change  of  venne. 

In  an  action  by  a  wife  for  the  alienation 
of  her  husband^  s  affections,  a  motion  by 
defendant  to  change  the  place  of  trial  to 
the  county  where  she  claims  to  have  gone 
through  a  marriage  ceremony  with  plain- 
tiff's husband,  believing  him  to  be  nomar- 
rled.  should  be  granteo.— Blake  Ever- 
man,  ION.  Y.  8.74. 

VeriflcatioiL 
Of  pleadings,  tee  FkaOing,  IS,  Ifll 

Vidoiis  HozBOi. 
See  Uv€ry  BtabU  Kuptr. 

Waiver. 

Of  Judgment,  see  Jvdgment,  It. 

notice  of  non-payment  of  aot^  see 
Jf^f^iabl*  IruirununtB,  4, 

Warranty. 

Bea  SoA^  7,  & 

Covenants  of,  sea  CbeMonti*  & 

WATEBS  AND  WATHB- 

COITBSBS. 

Bights  in  spring. 

1.  Plaintiff  for  many  years  was  the  owner 
of  a  lot,  appurtenant  to  which  was  the 
right  to  take  water  from  a  spring  on  an- 
other lot  across  a  highway.  Up  to  1877 
the  spring  was  open,  and  plaintiff  took 
water  therefrom  in  pails.  In  that  year  it 
was  inclosed  bv  a'  reservoir,  and  a  pump 
log  laid  therefrom  along  the  street  past 
plaintiff's  premises  to  convey  water  to 
other  premises.  Thereafter  plaintiff  and 
the  owner  of  the  servient  tenement  exe- 
cuted their  several  conveyances  to  each 
other,  both  of  which  recited  the  existence 
of  the  easement  appurtenant  to  plaintiff's 
tenement.  The  conveyance  to  p»iDtlff,  in 
consideration  of  the  releaae  by  plaintiff. 


hia  halts  and  asalgna,  of  all  rigbt  end  tide 
in  the  spring,  granted  to  plaintiff.  Ua  hein 
and  assigns,  the  right  to  take  by  a  half- 
Inch  pipe,  from  the  main  pipe  leading  from 
the  spring  along  the  street^  all  the  water 
necessary  for  we  family  use  of  plaintiff, 
hia  heirs,  ato.,  holding  and  ocfmpying  the 
said  lot.  Halatlfl's  conveysDM  red  led 
that,  in  consideration  of  the  rights  and 
privileges  conveyed  to  him,  ha  released  lU 
right,  title,  antl  interest  in  the  spring 
£uid,  that  Uie  right  conveyed  to  pUintuf 
constituted  an  easementia  the  tenementof 
the  grantor,  and  ran  with  the  land.- 
V.  Sprlngvllle  Water* Worfca  Co.,  10  K. 
S.  670. 

Diversion  of  stream. 

3.  In  an  action  by  a  riparian  owner  for 
diverting  a  stream  which  defendants  bads 
right  to  use,  the  court  properly  chsind 
that  if  defendants  used  the  water,  and  left 
enough  in  the  river  to  enable  the  Jury  to 
say  that  what  they  took  away  was  imms- 
teriiU.  then  the  verdict  must  be  for  defend- 
ants; bat  that,  if  defendants  aaed  and  di- 
verted the  water  to  a  degree  that  appreci- 
ably and  materially  lessened  the  stresm, 
then  the  verdict  must  be  for  plaintiff  for 
six  cents,  there  being  no  pretoiae  of  dan- 
ages.— New  York  Rubber  Co.  Botheiy, 
ION.  Y.  &e7SL 


See  Sighwap*. 


Way*. 


Wife's  Separate  Bstate. 

Sea  SvOand  and  Wift,  8l 

WILLS. 

Bee,  alio,  JBSessntsr*  and  AdrnMntratsn. 
Compromise  of  contest,  distrlhatlos  o< 
proceeds,  see  I>etoe^  and  XN&tribiitie»,  t 
Conversion,  see  Convertion. 
Devise  in  lieu  of  dower,  see  Dowm-. 
Testamentary  powers,  sea  Powen,  S-S. 
Truste  of  personal^,  see  Cot^Ua^Lam, 

Undne  Inflaenoe. 

1.  An  inference  of  andoe  Inflnence  wiD 
not  be  drawn  from  the  laeqaallty  of  a  wiil. 
especially  when  there  la  ramplele  proef  (n 
testator's  capacity.— In  re  Irak's  Bstste, 
10  N.  Y.  S.  8H 

2.  On  an  Issne  whether  a  will  was  tbs 
result  of  undue  Influence  on  the  part  of 
testator's  daughter,  there  waa  evidence 
that,  at  the  time  of  its  ezecntion.  testator 
was  67  years  old,  and  feeble  in  mind  sad 
body;  that  his  relations  with  his  dani^tar 
were  such  that  he  would  avoid  and  bids 
from  ber.  and  had  described  her  as  belu 
"one  of  the  most  cold-hearted  daoghtsisr 
that  testator  had  six  months  pre^mlyas- 
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«Gat«d  «  will  making  »  fair  distribution  of 
bin  proper^  amonff  iili  wife  and  children; 
that  tbfs  will  eame  to  the  pMieulon  of  the 
daughter,  who  wrote  testator,  imploring 
bim  to  see  her,  so  that  he  might  "look  at 
things  in  a  different  light:"  that,  after  re- 
peatedly avoiding  her.  testator  bad  fre- 
quent iDteTviewB  with  her.  some  of  which 
irritated  him,  while  others  moved  him  to 
teara;  and  that  the  will  In  question  was 
then  executed  upon  the  model  of  the  old 
one.  with  Important  amendments  in  favor 
<jt  the  daughter  and  her  children,  and  to 
the  probable  exclusion  of  testator's  favor 
ite  son  and  his  children.  There  was  also 
«vld6nce  that  testator  had  remarked  opon 
the  Importunity  of  his  daughter,  and  bad 
fitated  that  he  had  to  make  three  wills  be- 
fore he  could  satltfy  her.  Meld,  that  the 
question  as  to  undue  influence  should  have 
been  submitted  to  a  Jury.— In  le  Bishop's 
Will.  ION.  Y.  8.  317. 

8.  Seven  years  before  his  death,  testator 
«zeoated  a  will  dlvidlnghis  estate  between 
his  son  and  two  daughters,  with  an  annu- 
ity of  $100  to  his  housekeeper;  appointing 
bis  eon  and  two  grandsons  executors.  By 
a  subsequent  codicil  the  housekeeper's  an- 
nuity was  increased  to  9800.  His  son  man- 
agad  testator's  business,  and  was  highly 
esteemed  by  htm.  Three  years  later,  tes- 
tator, then  84  years  old,  was  stricken  down 
witb  paralysis,  and  his  condition  was  such 
as  to  require  great  care  from  some  one, 
which  was  given  him  by  bis  honiekeeper. 
By  threatening  to  leave  him,  she  so  worked 
on  testator's  fears  that  he  secretly  married 
her.  An  attorney  who  was  intimate  witb 
both  testator  and  the  housekeeper  per- 
suaded testator  that  his  son  had  deceived 
him  in  some  trivial  business  transaction, 
and  testator  became  suspicions  of  him. 
After  the  marriage  the  treatment  of  the 
children  by  the  attorney  and  Uie  house- 
keeper was  such  that  tney  rarely  visited 
testator.  Testator's  son  continued  to  trans- 
act some  business  for  him;  but  the  house- 
keeper and  attorney  dominated  all  testa- 
tor's bnslness  affairs,  and  neverpermitted 
tha  son  to  see  testator  alone.  Beld,  that  a 
will  executed  without  the  knowledge  of 
any  of  testator's  children  a  few  months 
after  the  marriage,  and  within  18  months 
of  testator's  deau,  by  which  he  gave  thu 
housekeeper  a  one-fourth  share  in  all  his 
property,  the  two  daughters  each  one- 
fourth,  and  by  which  he  cut  off  his  son 
with  a  life-interest  in  the  other  fourth, 
vesting  the  entire  control  of  the  estate  in 
the  attorney,  would  be  set  aside  for  undue 
intluence.— In  re  Stewart's  Will,  10  N.  Y. 
fi.  744. 

Berooatlon. 

4  A  testator,  8h<Hrtly  after  his  wife's 
death,  commenced  cohabltaUon  with  bis  fe- 


male •ervant,.and  subseqaentlybeboogbta 
hoose,  and  placed  her  there,  to  live  with 
other  members  of  his  family.  He  vlaited 
her  there,  and  treated  her  as  his  wife  In 
that  locality  for  several  years,  and  for  a 
few  months  before  his  death  he  lived  at 
the  house  with  her  as  his  wife.  After  the 
illicit  Intercourse,  but  prior  to  the  purchase 
of  the  house  in  which  the  woman  was  In- 
stalled as  wife,  the  testator  executed  a  will, 
leaving  her  a  legacy  as  his  "servant"  In 
an  action  for  dower  after  his  death,  a  jury 
found  that  he  had  married  tbe  woman  at 
some  indefinite  time  after  tbe  commence- 
ment of  the  illicit  intercourse.  Seld,  that 
the  marriage  occurred  subsequently  to  the 
execution  of  the  will,  which  was  conse- 
^ently  revoked.— In  re  Gall,  10  N.  Y.  & 

Probate. 

5.  An  executor  whe  has  propounded  his 
testator's  will  for  probate  has  no  active 
duty  to  perform,  and  cannot  discontinue 
the  proceeding.— In  re  Lasak's  Estate,  10 
N.Y.  8.844. 

 Berocation. 

6.  The  surrogate  having  exclusive  Juris- 
diction, under  Code  Civil  Proc.  N.  Y.  S 
2473  et  seq.,  to  admit  wills  to  probate,  and 
to  revoke  probate  thereof,  an  action  can- 
not be  maintained  to  restrain  defendant 
from  proceeding  before  the  surrogate  to 
revoke  probate  of  a  will,  and  to  admit  to 
probate  a  later  will,  on  the  ground  that 
the  limited  powers  of  the  surrogate  pre- 
clnde  him  from  considering  the  question 
whether  defendant  is  estopped  by  having 
received  benefits  under  the  first  wuL— Pax- 
ton  T.  Brogan.  10  N.  7.  S.  808. 

 OonteBt. 

7.  Where  tbe  sabscriblog  witnesses  to  a 
win  and  several  codicils  thereto  all  testify 
to  tbe  formal  execution  of  the  several  pa- 
pers, that  testator's  mind  was  clear  and 
calm,  and  that  he  was  under  no  restraint, 
and  subject  to  no  apparent  importunity  or 
influence,  and  their  testimony  covers  a 
considerable  portion  of  testator's  later 
years,  such  papers  should  be  admitted  to 
probata.— In  re  Laaak's  Estate.  10  N.  Y.  B. 
844. 

8.  In  a  will  contest  a  daughter  of  testa- 
tor, whose  interest  was  adverse  to  the  will, 
testified  without  objection  that  her  father 
had  said  to  her  that  tne  executor  had  helped 
him  make  his  will,  and  that  he  was  glad 
his  son,  who  had  disgraced  his  name,  was 
dead.  Before  her  examination  was  closed 
this  evidence  was  stricken  out  on  motion 
of  an  attorney  supporting  Uie  appHcaUon 
for  probate.  Beta  that*  assuming  that  tas- 
timony  received  without  objection  dtonld 
not  have  been  stricken  on%,  Uiere  was  no 
snfflcient  error  to  call  for  a  leTenal,  tha 
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■minz. 


evidence  not  tending  to  show  eltiwr  Inc»- 

CEyornndae  Infloence.— In  re  Luak's 
te,  lON.T.  &844 

Constraotion. 

9.  Where  a  testator  directs  land  to  be 
sold,  and  the  proceeds  applied  first  to  the 
payment  of  a  mort^affe  on  other  land,  and 
afterwards  to  certuin  Teeacies,  it  is  the  duty 
of  the  executor  to  pay  themortgafre  in  foil 
out  of  such  proceeds,  without  regard  to 
whether  the  assetB  remaining  are  suflScieot 
to  pay  the  legacies  in  foil,— -In  re  Oviatt's 
Estate,  10  N.  1.  8.  96i;  In  re  Hopkins,  Id. 

 After-aoqolred  property. 

10.  Testator  devised  a  tract  of  land  to 
his  widow,  "being  all  the  real  estate  I  am 
now  seised  and  possessed  of;  also  all  my 

Eersonal  property,  horses,  cattle,  wagons, 
amess.  farm  tools,  grain,  bay,  and  oats, 
mortgages  and  money— about  |2,10O— I  am 
now  possessed  of.  or  may  die  possessed  of; 
also  bousebold  furniture,  bed,  bedding, 
etc.,  etc.,  whatsoever  I  may  die  possessed 
of;  to  have  and  to  bold,  first  erecting  me  e 
monument  to  cost  not  less  than  |50.* 
After  making  the  will,  testator  purcbased 
land  with  part  of  the  personalty  which  he 
had  bequeathed  to  his  widow.  He  left  no 
children.  The  income  of  his  estate  was 
barely  sufllcient  to  support  bis  widow. 

that  the  widow  took  the  land  acquired 
by  testator  after  be  had  made  his  will.— 
Schnck  T.  Shook,  10  N.  T.  8.  086. 

 Desoriptioii  of  l^^atees  and  der- 

laeee. 

11.  A  testator  devised  property  to  his 
wife  for  life,  with  directfons  that  at  her 
death  It  should  be  sold  by  the  executors; 
and  the  proceeds  he  devised  to  his  children 
"then  surviviog,  to  be  equally  divided 
among  them,  share  and  sharealike."  Hdd, 
that  testator's  ffrandchlldrea  living  at  the 
death  of  his  wife  were  not  entltleoto  take 
under  the  wUL— In  re  Robloson's  Estate, 
10  N,  T.  a  693. 

IS.  A  bequest  of  testator's  residuary  es- 
tate, to  be  divided  among  "all  my  children, 
share  and  share  alike,  except  that  the  share 
which  my  daughter  M.,  deceased,  would 
have  had.  had  she  survived  me,  shall  be 
paid  to  my  daughter  E..  and  the  share 
which  my  son  W.  would  have  had,  bad  he 
survived  me,  shall  be  paid  to  my  grandson 
J., "does  not  iDclude  the  child  of  a  daugh- 
ter who  WAS  dead  when  the  will  was  made, 
but  was  not  referred  to  therein. — In  re 
Goble'B  Will,  10  N.  Y.  8,  la 

— —  ITature  of  estate. 

18.  A  testator  gave  to  eaeh  of  his  two 
children  one-third  of  his  estate,  and  to  his 
wife  "one-third;  that  is  to  say,  her  dower 
right  of  my  estate. "  The  wife  was  given 
power,  In  conjunction  with  the  executor, 
to  sell  the  real  estate,  and  the  children,  on 


reaching  their  majority,  were  to  recrive 
the  interest  of  one-third  of  any  moneys  de- 
rived from  such  a  sale.  RM.  that  the  wife 
took  one-third  of  the  testator's  real  estate 
absolutely.— Schult  v.  Moll,  10  N.  T.  &  TUS. 

14.  A  testatorgave93,000  to  bis  executors 
in  trust  for  his  nephew,  to  be  so  managed 
as  to  best  promote  his  future  welfare  and 
happiness,  and  to  that  end  left  "the  dispo- 
sition and  management  of  said  sum.  both 
interest  and  principal,  should  it  be  neces- 
sary," to  their  "better  Judgment  and  dis- 
cretion." Htld,  the  legacy  vested  la  the 
nephew  at  testator's  death,  subject  to  the 
control  of  the  executors,  and  at  bis  death 
passed  to  his  personal  representatives,  and 
not  to  the  residuary  legatee, — In  re  Brooks* 
Estate  10  N.  Y.  8.  20. 

15.  A  testatrix  directed  all  herreal  estate 
to  be  divided  in  two  equal  pOTtlons,  one  of 
Which  she  devised  absolutely  to  her  son, 
and  the  other  to  her  danebter,  to  be  kept 
intact,  and  to  be  used  ana  enjoyed  by  her 
during  her  life,  and  to  be  left  and  divided 
among  her  children  in  such  manner  as  she 
should  direct  8ood  after  the  death  oif  the 
testatrix,  the  executors,  who  were  also  the 
devisees,  made  a  formal  division  of  the 
realty,  which  was  assented  to,  and  exeented 
by  them,  both  as  executors  and  as  indi- 
viduals, and  possession  of  the  respective 
shares  was  delivered.  Beld,  that  the  divis- 
ion vested  in  the  son  the  fee  of  that  portioe 
allotted  to  him.— Enevals  v.  Prince.  10  N. 
Y.  8.  676. 

16.  Testator  devised  all  his  property  to 
his  wife,  to  receive  the  rents  and  profiu 
for  life  or  until  she  should  remarry,  and  di- 
rected that,  should  she  remarry,  all  Uie  es- 
tate should  be  sold,  and  one-third  of  the 

ftroceeds  be  paid  to  bis  widow,  and  therea- 
due  be  divided  equally  betmen  hie  chil- 
dren, the  children  ef  any  child  of  testator 
who  may  have  died  to  receive  the  amount 
which  their  parent  would  have  been  enti- 
tled to  if  living,  and  that,  should  his  widow 
die  wtthont  remarrying,  then  the  estate 
should  be  divided  between  testator'a  diil- 
dren  and  tbe  children  of  uv  child  who 
may  have  died,  as  above.  Htld,  that  the 
substituted  de^se  to  tbe  children  of  sny 
decessed  child  of  testator  referred  to  the 
death  of  such  child  before  the  remarriage 
or  death  of  the  widow,  and  not  during  te»- 
utor's  Ufe-time,  and  a  good  tlUe  to  vaA 

ftroperty  could  not  be  given  daring  the 
ife-time  of  the  widow,  before  her  remar- 
riage—Harris V.  Strodl.  10  N.  Y.  S.  858. 

17.  By  his  will  testator  gave  the  income 
of  his  real  and  personal  estate  to  his  wife 
and  son  during  Uielr  joint  lives,  the  soi^ 
vivor  to  take  the  whole  thereof,  and  apoa 
their  decease,  the  son  leaving  lawful  Issue 
them  surviving,  all  the  estate  was  to  go  to 
such  issue,  and  in  case  there  should  be  no 
such  issue,  then  the  real  estate  was  to  tie 
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Rold.  Teatator  farther  provided  that  "up- 
on the  decease  of  my  said  'wife  and  bod,  he 
not  leaving  lawful  isicie  them  both  snrrlT- 
ing.  as  aforesaid.  I  give  and  bequeath  my 
aitate.  and  the  proceedt  and  safes  of  my 
real  estate,  aforesaid,  as  follows."  Then 
followed  certain  legacies,  inclading  one  to 
plalntifF.  a  religious  society  in  Connecti- 
cut, the  interest  of  which  was  to  be  applied 
to  keeping  testator's  monument  In  repair, 
and  the  balance,  If  any,  towards  discharg- 
ing the  salary  of  plaintiff's  minister.  At 
testator's  death  plaintiff  had  not  capacity 
to  take  the  legacy,  bat  before  the  death  of 
tbe  life-tenants  the  Connecticut  statutes 
were  amended  so  as  to  enable  It  to  take. 
JBeld,  that  it  was  testator's  intention  that 
the  beqnest  to  plaintiff  should  not  go  into 
effect  until  the  death  of  his  wife  and  son, 
the  latter  leaving  issue  both  surviving,  and 
that  as  plaintiff  nad  capacity  to  take  upon 
the  happening  of  that  even^  the  gift  then 
went  Into  effect.— Plymouth  Hoc.  v.  Hep- 
bum,  10  F.  T.  &  817. 

I>aratlon  of  estate. 
16l  a  Will  gave  to  the  wife  of  tbe  testator 
all  his  property,  real  and  personal,  for  tbe 
wife's  sole  ose  and  benefit  during  her  nat- 
ural llfB,"  authorized  her  to  lease,  sell, 
^ve.  and  devise  tbe  whole  or  any  part  of 
the  property,  and  provided  that  after  her 
death  tne  residue,  "if  any  there  should 
be, "  should  be  distributed,  etc.  Seld,  that 
tbe  wife  took  a  life-estate  only  In  the  prop- 
erty unless  she  disposed  of  ft  during  her 
life,  or  provided  for  such  dispoBition  by 
wIU.— Kibler  v.  Haver,  10  N.  Y.  8.  875. 

 Bights  of  devisees  and  legatees. 

19.  Testator  bequeated  (1,000  to  his 
firanddaDghter,  the  only  child  of  a  de 
ceased  daughter,  but  who  was  not  sup- 
ported by  testator,  "to  be  paid  to  her  when 
she  attains  the  age  of  SI  years, "  and  gave 
the  residue  of  his  estate  to  his  wife  for 
life.  He  further  provided  that,  on  tbe 
death  of  his  wife,  the  residuary  estate 
should  be  divided  among  certain  other  per- 
sons. SeH,  that  the  granddaughter  was 
entitled  to  interest  on  the  |1,000  after  one 
year  from  testator's  death. — In  re  Goble's 

wm,  ION.  y.  aiH, 

90.  A  testator  directed  the  sale  of  his 
household  fttmlture,  and  that  the  balance 
of  the  proceeds,  after  payment  of  funeral 
expenses,  ha  paid  to  a  certain  named 
church.  He  then  bequeathed  to  one  8.  the 
lolnt  note  of  herself  and  her  husband. 
By  the  fourth  clause  of  the  will  testator's 
estate  was  directed  to  be  wplfed  to  the 
payment  of  certain  legacies  therein  gtven, 
ana  that  any  residue  should  he  divided 
among  "the  said  legatees  In  the  same  pro- 
portion that  the  several  legacies  bear  to 
each  other,"  and  that  a  denden^,  if  the 

v.lOH.y.8.— 67 


"sale  of  my  property  should  prove  msuffl- 
dent  for  the  payment  of  all  said  legacies 
in  full, "  sbonld  oe  borne  In  like  manner. 
Reld,  that  the  bequests  of  the  note  and  the 
balance  of  the  proceeds  of  the  furniture 
were  specific  bequests.— In  re  Wlllet^s 
Estate,  10  N.  T.  8.  871. 

21.  Testatrix  left  her  residuary  estate  to 
her  executor  In  trust,  to  convert  into  bonds, 
and  from  the  income  thereof  to  pay  such 
sums  as  he  should  in  his  Judgment  think 
necessary  for  the  support  of  her  sister,  but 
only  In  case  she  should  be  In  "absolutely 
needy  circumstances i"  the  surplus  in  any 
year  to  be  paid  the  trustees  of  a  certain 
cbnroh.  to  be  used  solely  for  the  purpose 
of  paying  the  salary  of  the  minister,  and 
the  whole  of  the  income  to  be  so  paid,  if 
not  needed  for  the  support  of  the  sister. 
The  will  further  provided  that  after  her 
sister's  death,  if  the  said  church  should  be 
in  good  standing,  and  her  ezecntor  should 
regard  It  safe,  and  for  the  best  interests  of 
her  estate,  he  should  In  that  event  hand 
over  to  the  trustees  of  the  church  the  resi- 
due of  her  estate,  or  the  securities  repre- 
senting iL  and  the  church  trustees  should 
thereafter  be  the  trustees  of  tiie  fund  under 
her  will,  and  he  governed  In  ell  respects 
by  the  directions  therein  In  regard  to  the 
fund.  In  DO  event  using  any  part  of  the 
principal  for  any  purpose,  and  only  appro- 
priating the  income  in  the  manner  and  for 
the  purpose  Indicated  and  directed  in  her 
will,  and,  from  the  time  of  handing  over 
and  delivering  the  fund  to  the  church  trus- 
tees, her  executor  should  be  discharged 
from  the  oare  of  and  liability  for  the  fund. 
It  was  further  provided  that,  if  at  any  timo 
such  investments  as  the  will  prescribed 
could  not  be  made,  the  executor  or  the 
church  trustees,  whichever  should  then 
have  control  of  tbe  fund,  should  Invest  It 
nnder  the  direction  of  the  surrogate.  Heiit 
that,  after  the  sister's  death,  the  church 
was  the  sole  beneficiary  of  the  fund,  the 
trust  to  contlDue  in  the  executor  unless  he 
decided  to  pass  It  over  to  thedhnrch.— 
In  re  Bailey,  10  N.  T.  8.  877. 

Payment  of  legaoies. 

sa.  An  affidavit  which  fully  states  the 
facts,  filed  with  a  notice  of  a  motion  to  re- 
quire the  administrator  to  pay  a  legacy,  is 
a  sufiaclent  "petition"  to  authorize  a  cita- 
tion, as  prescribed  by  Code  Civil  Proc  N. 
T.  g§  2717.  2718,  prescribing  tbe  procedure 
to  compel  payment  of  legacies.— In  re 
Dunscomb's  Will,  ION.  Y.  STm 

28.  Under  3  Rev.  St.  N.  Y.  p.  90,  §  48, 
providlDg  that  payment  of  legacies  cannot 
be  compelled  until  one  year  after  letters 
testamentary  have  Issned,  interest  on  gen- 
eral legades  begins  to  run  one  year  after 
tbe  issue  of  letters  testamentaiy,  aod  not 
after  the  lapse  of  tiiat  period  from  testa- 
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tor'i  death.— In  re  Piyor'i  Eitate,  10  TX.  T. 

.&86L 

Payment  of  legaoiea — Presumption. 

34.  Wlier«  a  legacy  of  11.600  Is  payable 
on  the  legatee'BattalninghisinaJority.aDd 
either  in  one  amount  or  Inetalunente,  aa 
Ute  executor  might  elect,  its  payment  will 
be  presumed,  as  against  tbe  unsupported 
testimony  of  the  legatee,  after  the  death 
of  the  executor,  aud  a  lapse  of  43  years 
from  testator's  death,  and  80  years  from 
the  legatee's  becoming  of  age,  coupled 
with  testimony  showing  that  the  executor 
had  discharged  all  the  other  obligations  of 
the  will,  educated  and  housed  the  legatee, 
kept  bis  house  always  open  for  him,  ob- 
tained him  Bituatlous.  furnished  him  with 
outfits,  and  to  a  great  extent  with  cloth- 
ing, for  many  years.— Sweeney  v.  Swee- 
ney, ION,  Y.  S.  1781 

Aotlon  to  aonstrue. 

25.  An  action  to  construe  a  will  for  the 
purpose  of  having  it  declared  invalid  can- 
not be  maintained  in  tbe  supreme  court, 
where  complete  relief  can  be  obtained  in 
the  surrogate's  court.— Higgina  t  Union 
Trust  Co.,  10  N.  Y.  S.  889. 

WITNESa 

'  See,  also,  DepotiUon;  ^tdenet. 

Competency. 

1.  'The  burden  is  on  the  party  urging  the 
I  disqualification  of  a  witness  as  an  objec- 
tion to  bis  testimony  to  show  the  existence 
-of  the  facts  which  disqualify  him  from  tes- 
tifying,—Henry  T.  New  York,  L,  £.  &  W. 
R.  Co.,  10  N.  Y.  8.  506. 

 Privileged  oommunioationa. 

.  fl.  A  surgeon  who  had  been  requested  to 
examine  plaintiff  by  his  attending  physi- 
cian two  weeks  after  the  accident  result- 
■  log  in  the  alleged  injury  occurred,  is  not 
diaquallfled  from  testifying  against  plain- 
tiff as  to  the  existence  of  the  alleged  inju- 
ries by  Code  Civil  Proc.  g  884,  which  pro- 
hibits a  physician  from  disciOBtng  "infor- 
mation which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act 
in  that  capacity, "  where  it  does  not  appear 
that  the  witness  was  requested  or  expected 
to  treat  or  prescribe  for  plaintifF,  or  that  he 
did  either,— Henry  v.  New  York,  I*  £.  & 
W.  RCo.,  10  N.  Y.  8.  508. 

8.  Where  plaintiff.  In  an  action  for  per- 
aonal  injuries,  testifies  as  to  his  consulta- 
tion with  a  physician  concerning  the  In- 

iury,  he  waives  his  privilege,  under  Code 
:ivll  Proc  N.  Y.  g  836^roviding  that  the 
prohibition  of  section  884.  against  disclos- 
ing information  acquired  while  acting  as  a 


phyaidan,  shall  "apply  to  every  exsmina- 
tlon  of  a  person  as  a  witnesa,  unleaa  the 

grovisions  thereof  are  expressly  w^ved" 
y  "the  patient "— Uarx  v.  Uanbftttu  Sy. 

Co.,  10  N,  Y.  8.  159. 

4.  A  communication  by  plaintiff  to  hii 
attorney,  for  the  purpose  oi  its  publication 
to  defendant,  is  not  privileged,  nnder  Code 
Civil  Proc.  N.  Y.  g  §35,  prohibiting  an  at- 
torney from  disclosing  a  communication 
made  by  his  client  to  him  in  the  conrae  of 
his  professional  employmenL — Bartlettv. 
Bunn.  10  N.  Y.  &  810. 

 Transaotioos  with  decedents. 

5.  Under  Code  Civil  Piwc  N.  Y.  g  829, 
which  forbids  a  party  to  be  examined  in 
bis  own  behalf  against  the  executor  of  a 
deceased  person  "concerning  a  personal 
transaction  or  communication  between  the 
witness  and  the  deceased  peraon. "  it  ia  not 
reversible  error  to  permit  the  claimant  in 
a  statutory  claim  case  against  the  estate  of 
a  decedent  to  prove  that  he  had  a  conver- 
sation with  decedent,  unless  the  mere  fact 
that  there  was  a  conversation  la  a  material 
fact  to  he  proved.— Heyne  t.  Doarfler,  10 
N.  Y.  8,  906; 

6.  In  an  action  by  a snrvlvlngpartner to 
foreclose  a  mortgage,  plaintiff  testified, 
with  reference  to  an  alleged  payment  of 
money  in  satisfaction  of  the  mortgage, 
that  the  money  was  paid  by  defendant  to 
the  deceased  partner,  to  be  handed  to  Itim 
(plaintiff)  for  the  purpoae  of  buying  goods 
for  defendant:  .that  the  deceden't  gave  him 
the  money,  and  that  he  used  it  for  the  pur- 
pose indicated,  Ifeld,.tii&t  such  testimony 
related  indirectly  to  a  transaction  between 
decedent  and  defendant;  and  that  the  tes- 
timony of  defendaot  conceminc  inch 
transaction  was  therefore  not  prohiblied 
by  Code  Civil  Proc  N.  Y.  §  829.— MitdwU 
V,  Cochran,  10  N.  Y.  a  546. 

7.  Where  a  witness,  in  case  the  will  pro- 
pounded should  be  admitted  to  probata, 
would  take  as  legatee,  and  in  case  probate 
should  be  denied  would  take  as  heir  of 
testator,  then  hia  Interest  in  tbe  event  is 
sufficiently  apparent  to  exclude  hia  testi- 
mony as  to  personal  transactions  with  the 
testator,  under  Code  Civil  Proc  N.  Y.  § 
829.  providing  that  a  party  or  parson  inter- 
ested in  an  action  shall  not  be  examined 
as  a  witness  in  his  own  behalf  or  interest 
against  tbe  executor,  administrator,  or  tm- 
vivor  of  a  deceased  person,  concerning  s 
personal  transaction  or  communication  be- 
tween the  witness  and  the  deceased  per- 
son.—In  re  Lasak's  Will,  10  N.  Y.  &  80. 

8.  Od  foreclosure  of  alud  contract  be- 
cause of  the  non  payment  of  a  balance  si- 
leged  to  be  due  thereon,  brought  by  the 
vendor's  administrators  againat  the  ven- 
dee's heirs  and  administrator,  the  trlsl  of 
a  feigned  issue  oat  of  chaocery,  befwsa 
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I  ury,  u  to  the  amoaiit  doe  on  the  coBtraot, 
IS  a  "trial  of  an  action"  within  the  mean-- 
Ing  of  Code  Civil  Proc.  N.  Y.  §  839.  pro- 
viding tbat  on  "the  trial  of  an  action" 
a  party  or  person  interested  shall  not  be  ex- 
amined in -his  own  behalf  against  the  ad- 
mlDistrator  of  a  deceased  person.— Parks 
T.  Andrew!,  10  K.  T.  a  844. 

9.  On  foreclosure  of  a  land  contract  be- 
cause of  the  non-payment  of  a  balance  al- 
leged to  be  due  thereon,  brought  by  the 
vendor's  administrators  against  the  ven- 
dee's heir  and  admin  ietrator,  the  latter, 
who  is  also  one  of  the  heirs,  ia  incompetent 
to  testify  that  the  Tendor,  In  bis  life-time, 
never  presented  a  claim  ag^nst  the  ven- 
dee's estate  for  the  balance  due  on  the  con- 
tract; Code  Civil  Proc.  N.  Y.  g  839.  provid- 
ing that  on'tbe  trial  of  an  action"  a  party 
or  person  interested  shall  not  be  examined 
in  his  own  behalf  against  ttie  administrator 
of  a  deceased  person.— Parks  t.  Andrews, 
10  N.  Y.  a  844. 

Examination — Privilege  of  witness. 

10.  The  provision  of  Const  N.  Y.  art  1, 
§  6.  that  "no  person  shall  be  •  •  •  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself, "  does  not  apply  to  an  in- 
vestigation by  police  commissionera  of  a 
charge  against  a  police  sergeant  for  con- 
duct unbecoming  an  officer.— People  v.  He- 
Clave,  10  N.  Y.  S.  m 

OredibiUty. 

tl.  It  is  error  to  refute  to  allow  a  ques- 
tion whether  plalntiit  Is  sole  owner  of  a 
claim  in  suit,  as  that  fact  inlght  affect  his 
credibility.— Strawbridge  v.  Vandenburgh, 
10  N.  Y.  8.  610. 

12.  In  an  action  against  the  maker  and 
Endorser  of  a  note,  the  Joint  anawer  of  de- 
fendants alleged  an  agreement  by  which 
plaintiff's  Intestate  was  to  receive  from  the 
maker  $10  above  lawful  interest  on  the 
loan,  which  was  the  consideration  of  the 
note.  The  Indorser  testified  that,  some 
days  before  the  date  on  which  the  agree- 
<nent  was  averred  In  the  answer  to  nave 
been  made,  the  Intestate  agreed  to  make  a 
4oan  of  9900  upon  a  note  payable  to  the 
■cn^er  of  the  Indorser,  that  a  bonus  of  910 
was  paid  by  the  maker,  and  that  after- 
wards be  (the  Indorser)  delivered  the  note 
of  $200  to  the  intestate,  and  received  9188. 
I/eid,  that  the  Joiy  waa  joatifled  in  dis- 


crediting the  testimony  of  the  Indorm.— 
Yarnum  v.  Skinner,  10  N.  Y.  &  368. 

WBITS. 

See,  also,  Attaehmmt;  Oeriterari;  Sueu- 
Hon;  Ii^funclion;  Mandamus;  Replevin. 

Publication,  see  hitoree,  1. 

Service  of  process  on  Christmas,  see  MaH- 
dayt. 

 on  foreign  corporatlou,  see  Oorpo- 

Serrioe— On  oorporatloiui. 

1.  Under  Code  Civil  Proc.  K,  Y.  %  481, 
BDbd.  8,  providing  that  a  summons  shall  be 
served  on  a  domestic  corporation  by  de- 
livering a  copy  thereof  to  the  president  or 
other  bead  of  the  corporation,  the  cashier, 
treasurer,  or  masaglng  agent,  service  on 
an  employe  of  a  domestic  corporation  who 
attends  to  the  publication  of  a  periodical 
Issued  by  It,  and  to  its  printing,  binding, 
and  mailing,  under  instructions  received 
immediately  from  the  officers  of  the  com- 
pany, is  Bufflcient  — Ruland  v.  CanOeld 
Pub.  Ca,  10  M.  Y.  a  918. 

8.  Service  of  a  summons  against  a  tele- 
phone and  telegraph  company  on  its  gen- 
eral Biiperintenaent,  an  omcer  having  jfcn- 
eral  charge  of  one  of  Its  departments,  is  a 
service  on  a'managing  agent, "  under  Code 
Civil  Proc.  N.  Y.  g  481,  providing  that 
service  of  a  sammoui  upon  a  domestic  cor- 
poration must  be  made  by  delivering  a 
copy  thereof  within  the  state  "to  the  pres 
ident  or  other  head  of  the  corporation. 
*  *  *  or  a  director  or  managing  agent. " 
—Barrett  v.  American  Telepbone  A  Tele 
graph  Co.,  10  N.  Y.  a  188. 

Amendment. 

8.  Code  ClTil  Proc.  N.  Y.  §  738,  which 
provides  that.  In  pursuance  of  Juatice,  a 
court  may,  at  any  stage  of  the  action, 
amend  any  process  by  correcting  a  mistake 
in  the  name  of  a  party,  does  not  authorize 
the  court  to  correct  a  mistake  as  to  defend- 
ant's name  In  the  summous,  unless  it  has 
in  some  way  obtained  Juriadiction  of  his 

fietBon;  and  where  a  summona  Issues  from 
uitlca'B  conrt  against  defendant  by  a 
wrong  name,  and  he  does  not  appear,  the 
judgment  against  him  Is  void,  though  be 
fore  Its  rendition  the  summona  waa  so 
amended  as  to  give  his  true  name.- McGUl 
T.  WeU,  10  N.  Y.  a  846. 


Digitized  by  Google 


Digitized  by 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


